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1
Judicial Obligation and the Rule of Law

ch;ll positivism is the leading doctrine about the nature of law. Its proponents
{ilst that a realistic understanding of law must respect a distinction between
law as it in fact is and law as we would like it to be. Like Dr Jekyll and Mr Hyde
k“.l' positivism seems to lead two distinct lives, one virtuous and one wicked. As
Jekyll, and as its proponents claim, legal positivism is a doctrine about the nature
ol law that, correctly understood, can only help to inculcate morally desirable
sititudes towards the law in both judges and citizens.
As Hyde, and as its critics claim, positivism’s slogan Law is law’ is the legal
Wleology of authoritarianism, of governments which use the law as an instru-
Jent of oppression, of politically conservative judges who adopt a mechanical
approach to the interpretation of law, applying it without thought of its moral
lnplicacions, and of citizens who unquestioningly conclude from the mere fact
(it 1 is the law that L is worthy of their respect. These critics have tried to show
Wit it is about theoretical Dr Jekyll that might make him haunt the practice of
|4 15 Mr Hyde. But positivism’s place as the leading doctrine about the nature of
law I testament to the difficulty of that task.
I 1967 Ronald Dworkin published the essay “The Model of Rules’," in which
I criticized the account of judicial obligation given by legal positivists, princi-
[ly that of H L A Hart, and offered an alternative. Until the turn of the century,
i debate between positivists and their critics focused on the issues introduced
Dworkin, in particular the issue of the judicial obligation in ‘hard cases—
Lo whose decision turns on contested points of law.2 In this century, the atten-
o of legal philosophy has changed somewhat, from the question of judicial
erpretation of particular laws to the question of the nature of legality or the
ule of law. But since, as we will see, the two questions are intimately linked, it

b
7
' Weprinted under the title “The Model of Rules I' in R M Dworkin, Taking Rights Seriously
aidon, 1978).
e, of course, a difficult matter to say when a case becomes ‘hard’. We will see that to say chat
Cane b hard when there is no answer at law begs the question in favour of positivism and against
ikin. Por my purposes, a case on a point of law is hard when lawyers disagree about what
Judge should decide, when ‘informed lawyers disagree about the proper result’; K Greenawal,
etion and Judicial Decision: The Elusive Quest for the Feceers that Bind Judges’ (1975) 75(1)
winbia Law Review 3856,




2 Hard Cases in Wicked Legal Systems

would be fair to say that legal philosophy is still working out the implications of
Dworkin’s intervention in 1967.3

The debate about judicial obligation in hard cases can usefully be seen as one
about a general problem which occupies anyone who offers an account of judicial
obligation. In common law jurisdictions, those in which some judicial decisions
are precedents or legally binding on judges who decide like cases, over time the
law of the jurisdiction will change at the hands of its judges and yet the judges
see themselves as bound by law. The problem is to reconcile this apparent tension
between judicial constraint and creativity.

The positivists and Dworkin each claim that their particular reconciliation
not only correctly describes law but leads in practice to morally superior judi-
cial decisions. The positivists argue that the moral superiority of their solution is
due to their distinction between law and morality. Briefly, the positivists accept,
while Dworkin rejects, a conception of law which asserts that true propositions
of law—correct claims about the legal rights and duties of legal subjects—are
determined by factual considerations in the sense that when judges enforce the
law they do not, in deciding what the law is on a matter, rely on moral consid-
erations and arguments. Rather, they determine what law is by tests that rely on
matters of social fact.

This disagreement about the correct conception of law is also a disagreement
about the correct conception of the rule of law, about what is involved in judges
enforcing the rule of law. For Dworkin and other critics of positivism, judges who
enforce the correct, because morally charged, conception of the rule of law will
make of government through the medium of law a more justifiable or legitimate.
enterprise. For positivists, law has no inherent moral worth and so the legitimacy
of government through the medium of law depends entirely on the character of
the particular government. The legitimacy of law is always a matter contingent on
the kind of law a particular government has as a matter of fact enacted.

In making these claims about law and the rule of law, legal positivists stand
with Hart in a certain tradition, which Joseph Raz, himself such a positivist,
describes in the following way.> Hart is the ‘heir and torchbearer’ of the legal
theory founded by Jeremy Bentham, a ‘great tradition in the philosophy of law

3 As T pointed out in the Preface to this edition, some legal positivists will dispute this claim
On the strongest version of this view, Dworkin’s theory has been refuted and legal philosophy lis
moved on from its distraction of some 40 years with him to a focus on properly philosophical ques
tions about the nature of law. This is a highly stipulative and idiosyncratic move, as it equates dolng
legal philosophy properly with the methodology and questions of a small though influential group
of thinkers. Moreover, since among their questions is the question of the nature of legality, thels
attempts to sideline Dworkin and other critics of legal positivism look rather odd.

4 Legal positivism is also associated with philosophers who make racher different claims, fu
example, Hans Kelsen did not offer an account of legal practice so much as an account of legal
order, that is, a theory of the state and its relacionship to law. See L Vinx, Legality and Legitinmuy

Hans Kelsen's Pure Theory of Law (Oxford, 2007) 169,
’ ] Raz, ‘Authority, Law and Morality’ in Raz, Lthics in the Public Domain: Essays in the Morality
of Law and Politics (Oxford, 1994) 194, |
| i \)lu\\ . \\'
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which is both realist and unromantic in outlook’. For Hart shares the ‘Benthamite e hza &
sense’ of the ‘deleterious moral consequences’ of an ‘excessive veneration in which Vevepacs
the law is held in Common Law countries’. Raz says that ‘evident’ in Hart’s recent A~ W“ V:
work is his ‘fear’ that legal theory has ‘lurched back’ in the direction of excessive e i
veneration instead of continuing Hart’s project—the laying of the ‘foundation
for a cool and potentially critical assessment of the law’.
Raz is alluding to the fact that Bentham founded positivism in the last years [\, +ban
of the eighteenth century in reaction to what he regarded as the moral dangers e
of the common law theory dominant at that time, the most famous exposition of {} {acles o ve
which is Sir William Blackstone’s Commentaries on the Laws of England (1765-9).
Whatever the changes in positivism during Bentham’s lifetime and after, the
wense of these dangers has remained, as Raz suggests, a constant x:vith c’onte.m—
porary positivists. They see Dworkin’s critique of positivism as the ‘lurch” which
\(tempts to revive common law theory in a modern guise. . e
Ihis chapter sketches the history of the debate between positivists and their 2= ** "
iltics from the time of Bentham’s attack on common law theory until the pre-=  ©o eqplhte
it The debate is sketched as one about the implications of different conceptions
ol law for the view one takes of the moral worth, if any, of the judicial enforce-
ment of the rule of law. T must note at the outset that there are other ways of

uniderstanding the debate.® In addition, my concern at this stage is not to suggest
uew Insights into the debate, but only to represent it as it is generally understood.
Ui1s sketch will serve as the basis for the case-study which follows. It is only after
that stuidy has been completed that I'will take up the issue of whether it provides
\s with new insights, which might lead us to understand the debate differently.
Iuwever, it is worth keeping in mind the following thought as I will argue thatit
I supported by the case-study.

Motlce that Raz talks about an ‘excessive veneration” of the law which positiv-
Wi might have the potential to keep in check. There is of course a gap between
. tuslve veneration and other positive attitudes. If a government that observed
i tule of law had by that fact to observe certain moral constraints that improved
i lives of those subject to the law then law would deserve our respect because of

W moral qualities, even if we recognized that particular bad laws might have in
Ui il o moral claim on us because their immoral content so clearly outweighs
Wi ol quality they necessarily have as law. Of course, if there is reason to

Wi law moral weight just because it is law, that reason complicates our moral
Aoliberations more than if law had no such weight. But if there is such reason
Ui conclusion that the law is too evil to be obeyed is still perfectly open to us,
o b an the reason does not lead to excessive veneration. Indeed, we might
S thinke there is such reason in the face of the fact that governments have
Sl anid will no doubt in the future use, law as an instrument of quite sys-
Wil fmmoral policy. This fact would make us not want to venerate, let alone

O Seeep ) Finnis, Natural Law and Natural Rights (Oxford, 1980) 21,
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4 Hard Cases in Wicked Legal Systems
excessively venerate, law. But still we might think that when we condemn such
immorality we do so because the overwhelming badness involved in a systematic
use of law as an instrument of immorality easily outweighs the moral good that
government under law must nevertheless do. We might even say that what has
gone wrong is not only the institutionalization of evil bur the fact that law has
been made the instrument of evil. Notice in this regard that we usually think it
appropriate to speak of government zbusing the form of law to promote immoral
policies, and not of a simple use, which implies that the form is generally better
suited to promoting something worthy of our respect.

So my thought is that we should be alert to the possibility of a more moderate
position on the relationship between law and morality than one that would cause
us to ‘lurch’ to a stance of excessive veneration of the law. As I will argue, just

this more moderate position is to be found in the account of legality offered by

another and earlier critic of legal positivism,{Lon L Fuller! Moreover, as we will

see, Fuller appears to adopt a rather different met odology when it comes to legal
philosophy from that offered by both the positivists and Dworkin. The positivists
and Dworkin seem to proceed by giving an answer to the question “What is law?’
and then reading off their account of the rule of law from that answer. Euller,
.in contrast, proceeds by asking what is legality or the rule of law, because for
him the question of what counts as a particular law can only be answered if one
understands first what is involved in the qualities we attribute to legality.

Fuller, we might say, supposes that law is answerable to legality, by which 1
mean two related points. First, the question of what is ‘law’ is one that is best
answered by reference to an understanding of what it takes to rule through law,
ie what a commitment to legality entails. Second, questions about what ‘the law’
requires must be answered in such a way that the answers are consistent with the
commitment, and, hence, the content of the law is conditioned or determined i

(2\ part by the principles of legality.

Q)

1.1 The Positivist Distinction

Gerald Postema has pointed out that the organizing idea of common law theory
is that law is neither something made by a king, a parliament, or judges, nor
a set of universal rational principles.” Rather law is the expression of standardy
of reason embedded in historically evidenced national custom. Common law
theory can be seen as a response to political absolutism—as an attempt to justify
a measure of control over centralized power. It holds that judges exercise this
control by interpreting statutes as if they were enacted in order to comply with

7 G ] Postema, Bentham and the Common Law Tradition (Oxford, 1986). See also A W I}

Simpson, “The Common Law and Legal "Theory” in Simpson (ed), Oxford Essays in Juvisprudence
(Oxford, 1973).
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Sanidards of reason embodied in the common law. Arr}on.g t‘he mzst important of
i standards are those protective of the liberty of the individual. -
iiding to common law theory, while the reason of the.common :SiLW c;s
dded in historically evidenced national custom, it is not arbitrary. Sta? .ar s
wason are embedded in the law because they have stood the tEStS o t1m§,
ilir experience, and judicial wisdom. Th.e standards are the cc(l) }elrent fr;)e -
Wt ol i process of reasoning by lawyers and.Judges over time, and t dey exp -
{ulin commonly shared values and conceptions of reasonableness and comm
| As such, the standards provide a measure for the' reasonableness or an.ea-
nibileness of actions. It follows for common law theorists that'a.cc?rrect so c;mon
400 legal question is not rational, just, ar'ld fair mer'ely. b.ecause it dls in acci(i;l i:nc;el
With the law. It is rational, juslt, and fair bec;t;s.e it 12 ;n accordance w o
s that embody rationality, justice, and fairness.
“‘::‘1';::\ Comment on Z;ﬂe Commentaries (1774—6) and A Frfzgment on Gozzernmel;lzt
{10, Bentham argues rhat two great moral dan.gcx’s 1nh§re 1?1 the morz;l}; diod st
St view of law put forward by common l:‘lw thec.)rlsts. First, he a.rghues t zi_ e
Wl view that what is in accordance with law is also in accordan;e V;lltl moil : ——
Wy will encourage people to conclude from the mere faFt that L 1; t ed aw t aan £
L hoild be obeyed. Here the danger is tbat people might be se uci1 1fnctic;in y
¢ulous quietism’.'® They will unthinkingly o.b‘e).r bad laws mstc?ah of tg’\ < "Boiie N
ml lentham chinks to be morally required—criticizing the law with a view o e Guut
darm,
P 'l.l::' Iw ond danger arises from two further claims made by the C(l){mmonllaw
theaiiats, ‘They argue that judges in deciding hard cases do not make ne\iv a:iv,
Lo aune their decisions, if correct, are correct by virtue of the reason a rea.dy
Sbedded in the law. They also argue that because standa.rds. of reason prov;1 e
e ciiteria for correctness, judges are not obliged 0 follow Judlc'lal deisclion.s that
Wi i Blackstone’s words, ‘flatly absurd or unjust’. As h‘e puts it, stllc ’ lfCISlonS
400 ot evidently contrary to reason’ or, even worse, to tllle. dlvm.e aw’.
Wentham maintains that these claims license an official 'ehte taking Eowir olver
ulity as well as law. Judges can claim that their own views as1 2to what the 1aw
Wil be are in accordance both with law and with .mor:%hty. Cor'nrélon aw
Wity seems to give judges a licence to declare the 'law invalid because it o‘%svrﬁot |
Wi with right reason. But ‘right reason’, according to B-enthan}, r.neanls \ t;‘y Pt
I ke 1 S0 the second danger is the opposite of obsequious quietism. It is the

danper of anarchy.

5 S S William Blackstone, Commentaries on th’e Laws of England (Chicago, 1977) i, 130-2.

* Simpron, “The Common Law and Legal Theory’, 79.

e :nl'hjun. A Fragment on Government, cc!j H/ Bu;'n‘s?gd;g L. A Hart (London, 1977) 498.

U Wackstone, Commentaries on the Laws of England, i, 69-70. :

" |\-:l||}|.|:||. A Comment on the Commentaries, ed ] H Burns and H L A Hart (London, 1977)
145

bl 1978,



Judicial Obligation and the Rule of Law 7

6 Hard Cases in Wicked Legal Systems

i i icey’ ieth-
Woth Bentham and Austin would have thought, with pl.cey’i 2tl:vent
Luntiity critics, that Dicey is caught in an ‘irreducible contradiction .between 3
st on the one hand, that the courts can be effective guardians of liberty an

Bentham thinks that the danger of anarchy is compounded by the explanation
offered by Blackstone of how the law can exercise a control over an executive eager
to be free from all constraint. Blackstone argues that the separation of powers

between Parliament, with its supreme power of legislation, and the executive pro-
vides a check on a government eager to be free of the constraints of the common
law. He says that if ever the distinction between the executive and Parliament is
lost, or if one becomes subservient to the other, the consticution will be damaged ‘

with serious consequences for liberty.'4

Bentham scoffs at such faith in the separation of powers. Both he and John
Austin, his distinguished disciple, point out that Parliament is for the most part
under the effective control of the government.!> But Bentham also sees implicit
in Blackstone an argument which we should note is explicitly put forward by

other common law theorists.!6
The implicit argument focuses on the separation of powers between the courts,

the executive, and Parliament; and the courts, rather than Parliament, are seen as,

the guardian of liberty against the executive. The argument says that judges who
interpret statutes in accordance with the moral standards embedded in the com.-
mon law will see to it that statutes, and therefore executive action under statutory
powers, measure up to what they take the moral standards of the common law to
require. As Sir Edward Coke put it, “The surest construction of a statute is by the
rule and reason of the common law.’”

This focus on the courts as the guardians of liberty was taken up by A V.
Dicey in his famous lectures on the British constitution published in 1885,
Dicey suggested that two features characterize the political institutions of
England. First is the ‘omnipotence or undisputed supremacy throughout the
whole country of the central government. Dicey points out that during the ear-
lier periods of ‘our history’ the king was the ‘source of law and the maintainer
of order’ and that this ‘royal supremacy’ has now passed into the sovereignty of
Parliament.!®

Dicey says that the second feature, ‘which is closely connected with the fist,
is the rule of supremacy of law’20 This second feature is the one which for Dicey
operates to safeguard the liberty and rights of individuals. It is clear from his dis-
cussion of this second feature that to a large extent the safeguard is provided by
the ‘ordinary tribunals’ of the land adjudicating disputes in accordance with (l¢
rights of individuals at common law.2!

' Blackstone, Commentaries on the Laws of England, i, 48-52.

"> See Bentham, A Fragment on Government, 4624, esp at 464; | Austin, Lectures on
Jurisprudence (London, Sth edn 1885) i, 248-51.

'¢ Most notably, Sir Mathew Hale. For an account of his views, see Postema, Bentham and the
Common Law Tradition, 19-27.

"7 Quoted in C K Allen, Law in the Making (Oxford, 1978) 456,

% AV Dicey, An Introduction to the Study of the Law of the Constitution (London, 1987),

19 Thid 183, 20 Thid 184, 21 1bid 18796,

w knowledgement, on the other, that parliaments have supreme }Fogv.erh anld arcei
i1t the effective control of governments. But Bentha'n.l sees in the eilt [} acl:.
1l courts an invitation to judges to disregard or rr‘usmterpret t'he aw. n, tls
_this faith encourages judges to become part of a ‘power-stealing system’, to

4 ilevice or “fiction” to conceal what amounts to

il falschood, having for its object the stealing legislative power, by a}?d for gandj,
i could not, or durst not, openly claim it,—and, but for the delusion thus produced,

W ot exercise it.2
. < .
14 1+ ot that Bentham finds it impossible to conceive thata ‘portion of supreme

o1 can be transferred to the courts. However, in accorc.iance w1.th -}ES dzmﬁ—
{i convictions about the way in which political power is l?cst distrl ute ,ine
lurward a political doctrine of judicial respon51b1ht?f v.vhldi.r‘u elsl out giv rog_

(lve power to unelected officials. He argues that it is po gimcg y ?a[})lpthe
i fon judges to have power over laws pas§§d by an assembly }11n w dlc he
il will has at least some influence. In addmon: he Romts out that ju lg.ezﬂu_
sited by the same body, the e)l({ecutive, \jsi};(;se partial and occasional i

 thie common law theorists seek to curtail.

”‘ﬂ':lt‘l‘l.:l‘n also argues that it is more realistic aEnd mc?rally bet.te'r t(l) acknovs;lI;
e that the only real safeguard of liberty lies in having a politica systrrrlls =
i the government is subject to the check of free and fmquf.m. o electi ére
sl Austin both assert that the only real checks (2)r61 legis atlve.powerh.l
shonld lwando the legal system. Indeed, D}llcgy, v&;l ile
Il some doubes about Austin’s theory of sovereignty, agreed with Bentham
Austin that the only effective checks on abuses of government pohwer are

| (0 law——the check of civil disobedience and the check of the character

TR .

" |:'.I.:‘|::I‘ native ‘Command’ theory of law WhiC].’.l Bentham and Al}lstm dc':vzi—

L ubserves a rigid distinction berween what law is and wh.at morahltfrdre%ulrt 1 .
s e the idea of law to social facts about human be}.lawour. It ho fl, Is y:
¢ law exists when the population of a country habltu'fllly .obiys t e.coinr
jle. backed by sanctions, of the sovereign. The sovereign is t Ep-ar;lciﬁl

ot body who does not obey the commands of any other—feﬁs leg 0};
Wnlied, Secondly, the Command theory holds that the content of the law,

W Wurnett Harvey, “The Rule of Law in Historical Perspective’ (1960-1) 59(1) Michigan Law

h"m ERA)

S Wentham, A Fragment on Government, 509-10.

B Ll 47492, at 4878, 48 llnfl(/m:.

SNt Lectures on Jurisprudence, i, 2768, . i e

S Wheey, An Introduction to the Studly of the Law of the Constitution, 7181,




the sovereign's commands, is that which can be identified by tests which rely on

factual considerations alone.

Notice two apparent advantages of the Command theory, Firscly, if the law
of a legal system is composed of laws publicly knowable because their content
can be ascertained by tests that rely on factual considerations alone, it might
seem that the moral dangers of common law theory are avoided. Citizens will

( © not be tempted into obse. uious quietism because the)f will know that L is the la
merely because L complies with certain factual

tests, the law will not be determined by whatever judges happen to like.

(2 Secondly, the theory is elegantly simple. It avoids the muddle of moral, political,
and legal claims that common law theorists put forward on behalf of their concep-
tion of law. However, a difficulty for the Command theory is that the common
law does not fic neatly into the mould of a command with a factual content jugt
because the common law is composed of both the judicial decisions on the facty
between the parties to a matter and the reasoned justifications for the decisions,

Bentham and Austin argue that the common law has to be seen as composed
of the rules or commands for which judicial decisions stand. In their view, the
rules have the status of law, not because they are in accordance with right reason,
but because they have not been repealed by the legislature. Their legal status is by
virtue of what Bentham calls a tacit or quasi-command.28

Itis important to note that Bentham was always rather doubtful about whether
the common law could be fitted into the mould of factually ascertainable, and
therefore publicly knowable, commands. He says of the common law that it is
‘but an assemblage of fictitious regulations feigned after the images of these real
ones that compose the Statute Law’2° Because, in addition, he is averse to the
idea of judges having law-making power, he eventually suggested that the com-
mon law should be eradicated as a form of law. His view came to be that judges

not have any force except as between the parties to the case.?0 He dealt with the
apparent tension between judicial constraint and creativity by getting rid of the
judicial role in shaping the law.

Austin thought that Bentham was wrong on this point and he gives an
extended treatment of common law adjudication.?! In addition, he does not
follow Bentham in putting forward a doctrine of judicial responsibility rooted
in a democratic theory. His arguments seem designed to show that law is in it

nature factually knowable rather than that the law should be made to be factually
knowable.

28 Bentham, A Fragment on Government, 429-30; Austin, Lectures on Jurisprudence, ii, 642.

2 Bentham, A Comment on the Commentaries, 120.

30 Bentham, Constitutional Code, ed F Rosen and ] H Burns, 7he Collected Works of Jeremy
Bentham (Oxford, 1983); Postema, Bentham and the Common Law Tradition, chs 12 and 13

31 Austin, Lectures on Jurisprudence, ii.

ions and not because
it is in accordance with morality. And if the law is publicly knowable by factual

v
JHRECERE NS P ETRCETUTE WTH T INHIT q/ ramw

also important to see that Austin did not .rhinl( that a Icgzil{ sysul:m
vl of factually knowable commands and quasi-commands wou resfcl) ve
I uestions. Judges would still be required to sectle co'n'teslted points o daw
ik the legislacure and the common law had n(')tldeﬁn'ltlve y pro}riounlcle N
i econciliation of judicial constraint and creativity rejects what ica s ce1
b fiction™ of the common law theorists that judges .merely enforce an
the law that already exists on a matter. He argues thatin many of the cas}el:s
I come up for adjudication, judges haYe to decide the matter a(s1 bbet\iveen ”}h Z
by exercising a law-making power in a manner not dictate }I a'wi :
ul constraints on this power are in fact, as in the case of supreme legis atlvle
. moral and external to the legal syste.rn—the opinion ;;f lt_;le judge’s ?oté
& public opinion, and the likely reaction of legls.lz‘ltor.s. e sip[;lropr ah
Lalnts, in Austin’s view, are the dictates of the utilitarian moral theory he
u‘;:nmu.\' essay in the 1958 Harvard Law Review, Hart set out anew m:}rln;
lor legal positivism by proposing a theory of;iaw for legal ;})ﬁlsniws‘rﬁ HO:V
il significantly from that of his predecessors.?4 However, Whl e zl o
just how his theory differed, I want also to preserve here E'U’}d througt (Lutd 3
its that bind Hart and those who follow him to the tradition established by
and continued by Austin. M
'Mhl‘]::'l l“l)‘:i'l% essay Hartyﬁrmly disengaged positiv.isrn from utlhtarla(tin }rlnoral
and from the Command theory of lavsf. He rejects the Comr}rllan ht eorrrir_,
Iy because he thinks it evident that there is more to legal order than the co 1
I of a command backed by a threatened sanction. Law, he }slay(s:, is surf1 ZII
A4 punman situation writ large’.3 Second!y, he points out thacllt the Comma '
i1y ol law seems to put the sovereign outside the law, which does not alccmf A
the fact that ‘nothing which legislators do make.s law unless.they comj) y W;l;G
wlamentally accepted rules specifying the esse.ntlal law-making ;l).roce u¥est.h
s own claim is that the key to understand@g a legal system lies r}otfln ¢ e
Sitlon of a command backed by a sanction, but in the notion of certal;l un Ia-
siental rules accepted by legal officials as specifymg law-making pri)ce ures. In
WGl in The Concept of Law Hart develops ’the idea of fl.mdamenta ;lcczptance
Wi an account of the ‘rule of recognition’3” The rule is the most ﬂ;m lame}xli—
wl constitutional rule of a legal system, accepted b}r at least tlile.o c}? shw (f
wdininister the law of the system as specifying the criteria of VahIdlty whic ftcl:irs
sy whether or not a suggested rule is a.ru%e of the le'ga% S){sze'm.. n terlrllz :there
Secount, legislatures are not legally unlimited even in juris 1ct10.rhs W, there
1 atriee doctrine of legislative supremacy. For there the courts will recogn

i I11.
" 3, 33 Ibid, esp Lectures XXXVII and XXXV : ' . '
" l|||m|" {/; I'lnr t, ‘Positivism ang the Separation of Law and Morals’, reprinted in Hart, Essays in
o srudence and Philosaphy (Oxford, 1983). :

W Lbid 59, 36 Tbid 59.
" | I..I‘I 1, The Concept of Law (Oxford, 1961) 89-96 and ch 6.

et
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fovd on
iection between law and morals emerges if we examine hO\jV laws, the ,n;lean— Wagel cASes.
, ol which are in dispute, are interpreted and applied ir.1 particular cases’.
Ihe threat Hart perceives to the positivist distinction is as follows.‘ Judges are
ullicials charged with deciding disputes over legal meaning. In dom‘g $0, tl'ley
{0 take moral considerations, for example, arguments about 'soc1'al policy,
W account. Because their decisions turn on moral considerations, it might seem
{ullow that the distinction between law and morality is bl}lrred. .
Hurt, in countering this threat, sets out the posit;ivis"c view on wl}y dlSpl(;t.CS
i lepial meaning arise and on what the judicial obllgaFlon is in settling the : 1si
o He dismisses critics of positivism who claim that it advocates a mechan'lca
{rmal kind of decision procedure for settling disputes ab0}1t legal meaning.
Lays that the positivists, because they are aware of a certain feature of la.n—1
Jie. are also aware that judges have to make intelligent judgments about socia
Ity I order to reach their decisions in hard cases.*? ‘
I uimmunication, Hart suggests, is possible because words have a ‘core of set-
meaning’, of ‘standard instances’, where there i‘s no doubt,about the mea‘lnmg
{he communication. But there is also always a ‘penumbra —an area of ‘open
{iie'"—where what a communication means is ‘debatable’. If rules. are seen
Ll munications across time, as legislation for the future, they toq will have a
il settled meaning and a penumbra of indeterminacy or uncertainty. 1
Iuit points out that the aims with which rules are enacted are both genera
indeterminate and that human invention and natural processes throw up
i+ not foreseen by the draftsmen of statutes. He argues, therefore, that the
wimbra of uncertainty would exist even in a world where rul‘es were drafted
1ootly, So his claim is that uncertainty necessarily arises in legls.la.tlon. be.cause
4 tnherent in the language in which rules are expresseiand it is ineliminable
wine of problems inherent in legislating fo.r the future. NI
SUice positivism recognizes that adjudication to a large extent involves hec1. -
prublems in the legal penumbra where the law is unsettled, it follc?ws that in
penumbral or hard cases the decision is always the result of an intelligent,
not a mechanical, judgment. This leaves two questions. Why doe.s the
e ol mechanism or formalism arise? How is one to characterize the intel-
W Judgment which decides a hard case? e . .
L answer to this first question, Hart says that formaysm is more a vice of the-
il of judges; and then it is more appropriately laid at the ('ioor of theor{sts
I an Blackstone, whom, following Austin, Hart accuses of beu;g pre'occuplid
I the separation of powers and of adopting the ‘c}‘uldlsh fiction . that Judgesh 0
ke bue merely enforce the law that already CX-IStS./*S Hart thmks. that when
e of formalism is made against judges this is really a way of stigmatizing

valid only those legislative acts which conform to the criteria of validity in fact
embedded in their practice.

In Hart’s view, there are two aspects to official acceptance. Firstly, there is the
normative aspect—the officials adopt an ‘internal point of view’; they accept that
they are under an obligation to follow the rule and they manifest this acceptance
both by following the rule and by criticizing deviations from it. Secondly, there i
the factual aspect—the content of the rule is what was in fact accepted in the past
by officials as constituting its content.

Jt might seem that an account which relies on a notion of official acceptance
must involve some moral component. But, through his emphasis on the factual
aspect of the rule of recognition, Hart resists introducing a moral component
into the account. He follows Austin in taking over a framework for understand-
ing law which relies on claims about what law in its nature is and not on any
political doctrine of judicial responsibility. He remains adamant that positivism
should retain what he takes to be the central idea in the positivist reaction (0
common law theory: an insistence on ‘the need to distinguish, firmly and with
the maximum of clarity, law as it is from law as it ought to be’3® Hart also thinks
that Bentham’s and Austin’s reason for making the distinction holds good. It will
‘enable men to see steadily the precise issues posed by the existence of morally bad
laws, and to understand the specific character of the authority of a legal order’*"

In sum, Hart’s insistence on retaining the positivist distinction between law
as it is and law as it ought to be is what binds him to the positivist tradition. 'Ihe
insistence manifests itself, firstly, in the claim that the content of law is knowable
by purely factual tests. It manifests itself, secondly, in Hart’s account of how a
notion of factual official acceptance can reconcile judicial constraint and creativ-
ity. Finally, it manifests itself in Hart’s claims about the way in which a positivist
theory of law, because it denies any necessary connection between law and moril-
ity, conduces to morally superior results over rivals which blur the distinction, "

1.2 Hart on Judicial Obligation

In his 1958 essay, Hart points out that Bentham and Austin, in insisting on the
distinction between law and morality, had in mind the best way to deal with liws
the meaning of which is settled. He sees the need for positivism to consider he
additional problem of the characterization of legal duty in cases where the law (s
unsettled. For positivism must, he thinks, respond to a claim that ‘an essentiul

*% Hart, “Positivism and the Separation of Law and Morals’, 50,

39 Ibid 53. |
40 Harr, as we will see later, was to change his mind somewhat about the first point, but held 0 hid 567, 42 Tbid 63-70. ] 124-5
f ) ' " " » o’ in The Conce 7 —-D.
steadfastly to the second. In regard to the third, he sometimes expressed himsell somewlat L introduces the notion of ‘open texture” in 7he Concept of Law,

: . ) ' ; 3 A St dae A e e Concept of Law, ch 7.
ambiguously on the issue of necessary connection but held o the claim about positivism's morul S e, Posdtivism and the Separation of Law and Morals', 634, and 7he Concept of Law,
superiority,

" il 66,
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takes t'he policy-based decision of adopting the meaning which ‘would ju
the. mmdiof the ordinary man’ or when he decides according t il
s g to a conservative
As‘a }.)reh.lde to answering the second question, Hart rejects an argument th
th.e dlstlr}ctlon between what law is and what law ought to be is blugred beca y
a Judg‘e, in deciding a hard case by an exercise of intelligent judgment, d o
on social policies and aims already existing in the law. He says thagt the c’oniaws
between' an automatic and an intelligent decision can be ‘reproduced inside -
tem ded{cated to the pursuit of the most evil aims’. A decision, for exampl o’
be {ntelhgent if it is guided ‘exclusively by consideration of Wl’lat pde ,c;: an
maintain the state’s tyranny effectively’.47 M
Hart’s point here foreshadows the positivist reliance on hard cases in wicked
legal systems as an alleged counterexample to Dworkin’s theory of ad'ud'wm' v
It is that in such systems the intelligent judgment might advar};ce sorJne rlrclam;llh
repugnant policy, and so such systems serve to show that an intelligent 'u(()ir'a' )I,
dec15‘1on as to what law ought to be need not be in accordance with wf};lat rrJlor l(l:']a
requires. e
This point i‘s clearly ancillary to Hart’s main argument, which is that the co
- rect c.h.arac‘ter.lzat%on of judicial obligation in hard cases is one that res ectecl'(h:
\\\))25\ 3 positivist distinction. Like Austin, he holds that judges often or even ufuali do
Y not decide hard cases in accordance with what law is. Rather the k f
VHJ (}ef/\ - thatis not dictated by law. ' -
Ijla.trt acknowledges that he cannot ‘refute’ an argument that the aims and
.poh.aes of the penumbra are as much law as the ‘corec of legal rules wh e ‘f“
ingis settled’, since in effect the argument is an ‘invitation to revise ot?rsz m(fd o
tion f)f wh.at. alegal rule is’. But he says that he wants to ‘refuse’ the invitact)il:::':;
.In his opinion, a vocabulary which blurs the distinction between what l'.;
is apd what law ought to be is mysterious and there is an unmysteriot‘w m::
Z\(;zlli})le. ”,lflhe1 unmysterious vocabulary is one that observes the distincti(‘)n by
altefna[tligv (tas"e@anguage of judicial discretion—"‘the language of choice between
In ;}ddltion, he charges the mysterious vocabulary with asserting chat ‘all legal
?}?::ttl}?nf ;llre dfundarnfentallly like those of the penumbra’, thus neglicting‘thc:{l‘:t
e hard core of settled meaning of a law is i ] i ‘
tant sense and that even if there are b%)rder lines, ii‘:r::nrrfs:? t;ircsetnl?eall ll 1); “}”T;h
mysterious vocabulary, he claims, abandons the notion that rules have :\:ﬁh ):
1Ctl)er axlld tl.lai:.there is any ‘“force or even meaning to an argument that‘a ;‘;;sc ﬁ:lla
o z:’gri(\inirg 1;1 a rull.e and the scope of a precedent’. His point is that positivisin,
g formalism, does not succumb to a scepricism which holds chat ull

withority of law lies.>°
Motice the direction of Hart’s argument. His premiss is the positivist one that

Lo In settled law and his conclusion is that judges have a discretionary power in
decision of hard cases. If we amplify the premiss in line with Hart’s account
thie rule of recognition, we can see how Hart and other positivists think thata
uty of adjudication based on the notion of (factual) official acceptance recon-
judicial constraint and creativity. We can see why Hart thinks that the dis-
{on between law and morality explains both the authority of law over judges
thie fact that the judicial decision of hard cases is not determined by law.
\ultivists hold that in order to determine the law of a legal system we find out
| what legal officials in fact recognize as the sources of law of that system. We
. determine the laws which stem from those sources by using the very tests
wime legal officials would be required to use; those which legal officials have
¢ 4 practice of using in the past. Hence the legal constraints on judges are

s of esrablished practice. Judges regard the fact that certain tests have

ised in the past as legally compelling or conclusive, what Hart later called

iptory’, reasons to use them.!
Wt there is more to these reasons than their peremptory quality. They are, as”  x Jdugioway

[ lerms it, ‘content-independent. Such a reason requires the person to whom it peatons
Wiliessed to act as the reason requires independently of the nature and/or char- (pAs-)

ol the actions it requires.5? For positivists, the primary judicial obligation
1 apply the law as it is determined to exist in this content-independent way. It
o+ that where judges base their decisions on reasons which are not content-,
vndent, the judges are no longer encaged in legal reasoning. Rather, just as
i arpued, the judges are exercising a law-making discretionary power, the
| un which are moral and external to the legal system.>? ' QYW 4’-”““"*3
M“ﬂ will be required to exercise such a power, firstly, as a result of the uncer-

{nherent in legislating for the future. The tests which the judge is required
W might show that there is in fact no law on the matter. Secondly, discre- . ok bowa

miight arise because judicial practice is itself indeterminate. For example, ¥ W&

Aot imining the meaning of a statute, a judge might find that two different
Jnptions of statutory interpretation are arguably appropriate and that they
i different results. Notice that if judges make a practice of applying one
mption rather than the other, at some point they will be required to apply

W 12 Hor a detailed account of the pitfalls of ‘rule scepticism’ and Hart’s argument that
o avolds them, see Hare, 7he Concept of Law, ch 7.

Lart, Ly on Bentham (Oxford, 1982) 252-4.
Ll 4505 Joseph Raz has the most developed
i because they exclude certain considerations as

el Reasons and Norms (London, 1975).
Bow o Mg, 'Lepal Principles and the Limits of Law’ in M Cohen (ed)

vy Jurbsprudence (Totowa, New Jersey, 1984) 77.

account of such reasons, which he calls exclu-
a basis for action; see, especially,

46 Tbid 67-8. 7 1bid 69
id 6970, . Ronald Dworkin and

W Thid 71 (his emphasis), 9 1bid 71-2, 87,
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i m and
Iurt's account of the common law thus differs from that of Bebanhat. and
™ j igatio
(i in the following way. He holds that judges are undc;r "imdo g ol
i1l precedent as binding, not because the legislature has faile to rep '
{or which the precedent stands, but because the' Llﬁgg_um;gmmd_bx.thﬂx "1}_,4 ' |
tablished practice to regard the precederllt as blnfmg. S 3n 6‘ ‘:’;’__,' |
s e i
tivist reconciliation of cons ]
ice, the contemporary posi fatic e -
| int: judici coincides with the judg Mt
a clai traint: judicial obligation : <
Jlves a claim about cons oblig : he Jucges caya
ich judici appropriate
h judicial practice recognizes as :
10 apply the tests whic : ' L
1ich the tests pick outina content-independent way. It also .mvolvetded s
'll;l"l(-q have to exercise a law-making discretion whexll there }is no settle R \:{;; :
e judici ice i i n what tests a ju wa N
- ei ial practice is equivocal o .
matter either because judic 1at te 2
“ld .usc (0 determine what law is, or because of the uncertainty inheren ol

that one because practice is no longer indeterminate. As Hart puts it, in the cas
of indeterminacy within the rule of recognition, ‘all that succeeds is success’.>

If there is a doctrine of precedent in the jurisdiction, the judge’s decision ay:
to what a statute should be taken to mean may do more than settle the matter
between the parties.>> It may be taken by future judges
settled the issue of what the statute means. The same appli
source is other judicial decisions—the judge-made or common law.

For positivists a body of common law will exist when some judicial decisions
are viewed by judges as validly laying down rules for the future: the rules con-
strain judges because the judges take them to stand for rules or propositions o
law. As the positivists see it, a doctrine of precedent will generally both bind
judges and give them power to change the law. A judge may narrow down the rule

c.,v\l-wl.';\’“«‘

: Laar
; i here there is
. : it i s a claim that in systems w
N : _ o iy amy it o liting for the future. Finally, it involve aalall : S
s for which the previous decision stands by distinguishing the matter before him ¢ dent, judges may have a discretionary power in certain ¢ D) cluange
. : ‘ b {iine of prece o dicati
PR from the previous one, as long as the rule for which he takes the previous decision beinc ()I P i ahr; (i st every case that comes before them for adjudication on prcdts.
to stand still justifies that decision. Or judges may discard a restriction in the pre- pes “"‘I i :E) to change, extend, or overrule judge-made law.
; iy . i of law®®) to ) »
) vious decision and extend the rule to cover new matters as long as the extended

iliati i i the law of a ®
| Jiwed above that this reconciliation arises from the premiss that pelaw ofa
(111 is confined to its settled law. T also pointed out that Hart t 1;11 s |
o i a where law
wanild go astray in looking for the nature of labw 1{)11thc pen;njnbtrhe k7 e
V e to explain
' ause one would not then be al : ‘
weettled, not least bec . ke e
) sitivist account of adjudication, :
I the context of the po . . Sk
(el in the claim that judges have to exercise a law-making discr i th};
g . =
i i deciding hard cases, the control on which is ultimately exter
| aystem. ity b 4
wlidition, the premiss tells us that contempodrary pos1t1v1;m xsa ?d e s a};
: itivi t forw
i f law; for positivism does not pu
Julication buta theory o ; . ks h e
ibili i ought to go
judici bility which tells judges how they
e of judicial responsi L 3
i idi ositivism merely
harge ss of deciding hard cases.
wially charged busine ' Y
4 wound theory of adjudication would be one which address;s (litissiretionary
luis as how discretion should be exercised a'nd how muc 0 sy
jiddges should have. Put another way, pOSlthl‘St\? do not provi e g
|nn|‘)lvm of reconciling constraint and creativity fqr par;llculili V{/ g
bt only the struceure within which particular solutions s ou 2 didal
i i ri
. the structure would require, amongst other things, 2 doct ne of ju .
j hat they ought, morally speaking, to do.
lity which would tell judges what they o gl A iR e
i nts -
is poi i he various and complex argume :
i not at this point go into t : ‘ g T
Posltivises think justify the premiss that law is settled law.>® My so

M rule still justifies the previous decision. In both these situations judges alter thg
R

rule, but it continues to exercise a constraint on them because the changed rule

still has to be a justification for the past decision. Finally, judges sometimes haye:
(2) the power to qverrule past decisions, on the positivist view, by discarding the rule

for which a past decision stands. Here the only constraint on judges is again the
(0\"“ moral and external one which is the ultimate considerati

of discretion is based.

on on which any exercise

This solution to reconciling judicial constraint and creativity also indicates the
positivist view of the status of judicial misrakes about what practice requires of
about what law is. Judicial mistakes as to what practice requires may create coi
troversy about what it requires and this will unsettle previously settled law,*
Here the judges exercise a discretion which they do not in fact have, and I will
refer to this legally unpermitted exercise of discretion as the ‘arrogation of a dix
cretion’. Such a mistake, as well as mistakes as to what settled law is,

become the law, depending on the status of the court that makes the
the attitude of future courts.5”

may in fuct
mistake and

>* Hart, The Concept of Law, 149.

> Hart, The Concept of Law, ch 7, esp 121-3, 130-2. The description of the positivist attitude (1
precedent offered here relies also on Sir Rupert Cross, Precedent in English Law (Oxford, 1979) ¢y b/
ar@laz, The Authority of Law (Oxford, 1983) ch 10.
Lo Raz says that it is only in the case of controversy between legal officials about what (e rule ol
\)\f}f/ recognition requires that controversy is proof that the law is unsettled; that is, because there i then
no fact of the matter about what practice requires; 7he Authority of Law, n 16 at 69, ‘
%7 Razargues that the fact of controversy
not proof that there is no settled law. All th

i outhe ifornia Law Review 1204.
W ackng Ups A Reply’ (1989) 62 Southern Cnlzﬁ)rmz.z .
..::,‘,‘ |'/},,,| :‘}E/l/‘f“r/r/l:r/'I./lm‘. ?Z,()/I 7, suggests that the premiss should be adopted because

S
i g -l conseauences. However, in ‘Comment
about what the correct answer to a legal question is 1s Seally more fruicful and will lead to good moral consequence 3

] w WL A,
at this goes to show is chat experts can be wrong b i (I Gavison (ed), Lssues in Contemporary Legal /’/H/f'm/.’/.!:)’-f [bfl,{.nf?l:::)efotfl:gretical
matters of fact: ‘Authority, Law and Morality’, 218-19, See W | Waluchow, ‘Herculean Posityvism’ Wislord, 1987)), he suggests that positivism adopts ‘tl)c .prcnll[-‘}"]‘m i ’l;qt‘iﬁcd by moral
(1985) 5 Oxford Journal of Legal Studies 2034, for a discussion of the distinetion between a Judye '":," alone, N MacCormick believes that Hart's view of law is jus
having a discretion and exercising a discretion which he does not have,
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|1l Nazi Germany. Rather, Hart says, this ‘terrible history’ prompts enquiry into
Wy emphasis on the slogan ‘Law is law’ and the distinction between law and
Worality acquired a sinister character in Germany, but elsewhere are associated
With the most enlightened liberalism. In his view, the ‘truly liberal answer’ to any
Lnister use of the slogan ‘law is law’ is: “Very well, but that does not conclude the
“\tion. Law is not morality; do not let it supplant morality.’®?

[{art goes on to argue that the road to the truly liberal answer lies in acknow-
Ijying that laws may be too evil to be obeyed. He uses the example of a decision
\wiher to punish a person now for doing something grossly immoral but legal at
catlier time. In his view, Radbruch is committed to dealing with the situation
¢ stripping the old law of its legality and then punishing the person for having
mupressed whatever law made the immoral offence illegal. But, Hart argues,
i+ solution hides the fact that the situation is a moral quandary—one has to
e between the evil of retrospectivity and the evil of leaving unpunished the
Lo who had obeyed a law too evil to be obeyed. The vice in Radbruch’s solu-

i 1n that it would

1.3 The Truly Liberal Answer '

This |
- Gcharge vlvas born of the horrors of the Second World War. It was put forward
erman lawyers, most notably G ;
by ¢ y Gustav Radbruch, who had rejected positiy:
ism’s slogan Law is law’ be ’ o ol
. cause they thought that thei i
ey : eir experience showed that
e subservience of the German legal i
£ o ‘ an legal profession to Nazisi
. ; bzzs of that experience, Radbruch came up with what came to be known'
iy eHa ruzh Formula—Extreme injustice is no law?’ :
s Hart un i 1 i
Pt an(:irsrtrzlmdsl it, Radbruch’s argument is that the positivist distinction
. orality corrupts practice precisely b it insi
erwe : ecause it insists di
tinction between what law . lepedil
is and what law ought to b itivism i
w e. Positivism is alleged
encourage citizens to believe that th i i el
e certification of a | id i
e aw as valid is not affected
t grossly offends moral stand is wi
7 ndards, and this will in ¢
citizens to obey bad laws.6' Ha ] Eollows, THi
. rt portrays Radbruch’s ar f
are fundamental principl itari Ve
ples of humanitarian morality which
' ich are part of tl
concept of Recht or Legalit i d d el
y. Laws which transgress these principl
son lack legal character and b e s
and should be denounced h by
i as such by judges and lawyers
; aws should not count in ° i .
foreover, t i working out the legal positi i
glv;ln individual in particular circumstances’.62 ; o
art, despite hi fie
Py O% espite gls sympathy for the motives of these German lawyers, accuses
. bl . . 7
ooy ei(ltr'aor inary naivety’ for thinking that the view that laws are laws
. er their moral character had contributed to subservience to state power

(1 cloak the true nature of the problems with which we are faced and encourage the
Luntle optimism that all the values we cherish ultimately will fit into a single system,
[ one of them has to be sacrificed or compromised to accommodate another.5*

I the last section, I showed how Hart deals with the question of how to char-
e legal duty when the law is unsettled. Here the problem is how to charac-
L moral duty when the law is settled but evil. But notice that Hart’s answer
I« similar to his answer to the first problem. He thinks that the vocabulary
Wivinm adopts can get the situation right while the alternative vocabulary dis-
.+ the situation by blurring the distinction between the law as it is and the law
Wl ought to be.

11 [ lnstructive to note, as Hart acknowledged later, that his example, which
Wl thought to be that of an actual case decided in Germany in 1949, was
LUrate.” ‘The statute in question made it an offence, punishable by death, to
It Hitler. A German woman had rid herself of her husband by denouncing
1 the authorities for having made insulting remarks about Hitler. The 1949
i Lield, not that the statute lacked the character of legality, but that it did
Hpose a duty on the wife to do what she did, and that, therefore, she had
Ily deprived her husband of his liberty.

Wt despite this acknowledgement, Hart nowhere adverts to the possibility
Ui Cierman court in 1949 had, in order to get to what it considered the just
I the case, based its reasoning on a view of law imbued with ideals that

reasons: . L. A. Hart (London, 1981) ch 12. He al i
S £ - 1981 - He also argues that this is the only way ¢ é i
JUniyZ,;g télz 5;2;5:;} l\l/IgchIOrIr{mck, AMorah.stic Case for A-Moralistic Law’, (13%?;%(?;57;#:? '
Nt t_d : az seems to t'hmk that the positivist view of law is correct h/ccnuz
s i aCpt e 1 Y participants in a legal practice, but his argument is not one whicl
el tﬁzt ;;fl:tc}:l:c_et. Ie h‘mge.s on th)c claim that only his positivist view of authur
e R ricy is se.rvxc,:eable ; see esp Raz, ‘Authority, Law and Morality’
y and Justification’, (1985) 14 Philosophy and Public Affuirs 27, wlliyl"

hC ca[ls hlS account of aut y P d 3 «
hOI’lt artisan, tllougll WltllOUl cluc1d1rmg lll\ reasons f()l ¢ h()()“l"“ "

60 Positivi
5 g:rrtt, I;‘os:{uwsm and the Separation of Law and Morals’, 50,
relied on cranslations prepared by L I Fuller of certain of R

Hart, ‘Positivism the S : . adbruch’s ap

g § sm and the Separation of 1.; O adabruch's post-war essays)
2 [bid 72 SEhSS aw and Mo :

62 Tbid 728, at 74. : ind Morals', ibid n 42 ac 74,

bl 745, o4 Thid 77.
* ek 48 ac 75, Thae Hartand ochers had got the facts of the case wrong was pointed out by
4 O the Validity of Judic ial Decisions in the Nazi Era’ (1960) 23 Modern Law Review
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blur the distinction between what law is and what law ought to be.*¢ Nor dow
Hart take up the point that, on his own portrayal of Radbruch’s position, it see
that Radbruch was not much concerned with the naive claim that the Germus
people had been misled by legal positivism. Rather he seems concerned with ¢l
more interesting claim that German lawyers and judges had been misled by leg
positivism in determining what their legal duty involved, including the judi
obligation in the decision of hard cases. 3
Indeed, this was Radbruch’s concern. He says that the positivist belief ¢hat

law is a law’ had made ‘the German legal profession defenceless against statul
thatare arbitrary and criminal’” He does advert to the possibility that a ‘confli
between statute and justice reaches such an intolerable degree that the sty
as, “false law”, must yield to justice’. However, his main argument is not hut
morally charged view of law requires one to decide that laws are too unjust (o
worthy of the status of law. Rather he argues that, at a certain stage of injustic

laws will lose all the attributes, including the formal or positive ones, which we
associate with the very idea of law:

1.4 Fuller on the Rule of Law

i i kk, are best
stguments in reply to Hart, and in much of his subslequeﬁ wtorit o
‘ i ality to
3 hy law necessarily has a moral qu '
Wi attempt to show w ess: it e g
it be le to principles of legality. Fu
sich must be answerab ; ol e
W ianifesto Hart had gone some way to acknowledging this pointt e
| | that one of the chief issues in the debate between positgllsts
B o b i fideli law’7! However.
‘ ty to law’. :
ot 1o ‘define and serve the ideal of fideli
wis how best to ‘de the ideal e, =V
art of epting the implications of this :
Couses Hare of not accepting plic : e .
*‘ I Puller thinks, stems from a positivist reluctance to 1nfu;e.r;1?act b}er & sc
| ll.w A teluctance based in the fear that bad moral Yalu;s might i -
. y ) . . . a
I 1 his view, this fear betrays an assum%tl](;n that ‘evi a}lll-r:l(s, vrj; };tarting_
i i d ones’”? By contrast, hi
herence and inner logic as goo ‘ :
0¥ futh : flaw and in particular that when people W
o Luith in the moral resources o an il i
[ledd 10 explain and justify their decisions, the effect w1f g1 el
1 -
decslons towards goodness, by whatever standards of ult g
ere e’

eight princip gality which are ¥ wepled. |
il argument is that there are eight principles of legality wh o |

111 the idea of law: generality, promulgation, nor}ll—retrcﬁxct:ﬁzfllety;L rci;lrithye,
st iction, possibility of compliance, constancy tb rougn Ofﬁc,ial ac,tion
B b e took to be the most complex, congruence etweeofthesc i
b bined ruile,t A system which fails completely to meet O}Ill.e et
o Lulls substantially to meet several, would not, in 1snvmen,t b i
W lwould not qualify as government under law—as gover .
"I{!“':vllln i that compliance with the cig}.lt principles 1r111£1;isc 1‘2\; }:v:}tl};
A Cantent, an ‘inner morality, He thus 'clalms that Tlolmp1 Fe
i Iples would make a positive moral difference to 1 }clzga;nse}(riium (,)m
| e Pven a tyrant who wanted to govern through the

A

Itis impossible to draw a sharper line between cases of statutory lawlessness and st
that are valid despite their flaws. One line of distinction, however, can be drawi
utmost clarity: Where there is not even an attempt at justice, where equality, the (¢
of justice, is deliberately betrayed in the issuance of positive law, then the statute Iy

merely ‘false law’, it lacks completely the very nature of law. For law, including posiil
law, cannot otherwise be defined than asa system and an institution whose very meatil

is to serve justice. Measured by this standard, whole portions of National Socialist | 4t
never attained the dignity of valid law.6®

Tsuggest thatit is likely that Hart did not take up this point because he thougl
that the notion of a morality inherent in the very idea of law is empty. For lie JOen
on to dismiss the claim that all legal systems have to comply wich certain prin
ciples of legality which have the effect of imbuing the legal systems with a It

mum moral content; for example, the principle of fairness observed in (reati
like cases alike.6?

In Hart’s view, wicked legal systems are a sufficient counterexample (o
a claim. For ‘a legal system that satisfied these minimum requirements 1iigl
apply, with the most pedantic impartiality as between the persons affected, Iy

¢ Pappe, ibid, describes the reasoning in this way. See further my translation of (he Ciney W
appendix to my treatment of it in “The Grudge Informer Case Revisited’ (2009) 83 New
University Law Review 1000—34. y

7 G Radbruch, Rechtsphilosophie (Stuttgart, 1973) 344—6. | rely here on che translation
Litchewski Paulson and S L Paulson, ‘Statutory Lawlessness and Supra-Statutory Law' (2006)
Oxford Journal of Legal Studies 1, 6.

%8 Ibid 6-7.

¢ He also considered another argument—that there are certain facts about human natute wiil
which any system of rules regulating human behaviour has to deal, and that this requirement ens
a certain moral content to legal systems. For a developed exposition of his counter-argument,

The Concept of Law, ch 9.

| ion of L Is, 81.
\ and the Separation of Law and Morals’, : o
i .ol'l.:’l“"ll‘\:::l|l‘llv‘l:‘l(n and I‘llclclily to Law: A Reply to Professor Hart’ (1958) 71 Harvar

ih o bid, : : ) .
‘:?! wLoutin dr‘t;ll in Vuller, 7he Morality of Law (New Haven, Conn, 1969)
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tnued.
Lintly, he claims that the key to understanding the rule of law is the eighth

'Iplc —congruence between official action and declared rule ' Secondly, he
guLs lham the eighth, will
sovealed if one pays attention to their operation in answering practical ques:
i of legal interpretation.®? Thirdly, he rejects as unhelpful both the positivist
bulary of judicial legislation and the distinction between law and morality it
ives, A judge, in his opinion, can only resolve hard cases if ‘he views his duty
dlity to law in a context which also embraces his responsibility for making
what it ought to be’
Finally, Fuller criticizes positivists for not seeing that interpretation in law is
wive, Heargues that fidelity to law is served when judges interpret particular
I iccordance with the principles of legality so that these principles inform
jiilicial understanding and interpretation of the law.%* And he makes clear
s Last major work his view that in common law jurisdictions, the principles
(ommon law provide the resource on which judges draw in enforcing the
ly n-quircment.85 As he sees it, the common law provides this resource, not
Lo It consists, as the positivists maintain, in discrete rules of law. Rather the
Juit law provides a context of legal and moral standards in which the legal
i luding statutes, are to be interpreted and thus which give some sense to
wotlon that law can ‘preexist its declaration’.36 So Fuller was moving from
W katone-like emphasis on legislative constraints on executive power to the
oy like argument which Bentham and Austin thought lurked in Blackstone.
J wis beginning to suggest that judges can exercise a constraint on the
ive by interpreting statutes in accordance with the ‘rule and reason of the

0 C pJ) gtp I o4 C [ C :[ ['li

y ) ) Say the most CEC tive 1 l
ar bltI ar dCCICC aIld SE€cCret terror WlllCh. I UUCI S, 1S C med ’
fOI ty[alllly- I{CHCC llls aIguIIleIlt, .hke BlaCkSt()Ile S, 1S one w thh CIIl[)haSlZ~
lenglathe lll]llts on g()VCr]lmellt PO Wer.
IIOWCVCI) I ulleI N a[gu[]lellt llas Seellled to fafe no betteI tllall BlaCkStOIle S. B

Way ()f ]esp()llse, IIart pOlnth outa dlStlnCtlon bet ween thC notion Ofpln PO 1
S1V

activity and moralit isoni id, i
y- Poisoning, he said, is a purposive activity and there are

Bu[ to Call the p le ()f the pOlSOHCI S art the nlOIallt
Sse llnClP S
ply blUI thC dlStlIlCthll thWCCIl the notion Of CﬂiCICIle fO

Ju gI 1ents Zlb out activities Q.Ild Fulposes "lth "thh mor
lllfO[mCd.

y of poisoning” would sim
r a purpose and those final
ality in its various forms

Hart thus reit ‘pri
erated that ‘principles of legality’
s reiteral of legality’ are ‘neutral b
(S}lbstantlve aims’. All Fuller could show, in his opinion R
1n . . »: p
compatible with the pursuit of vaguely defined subst,
are morally good or evil’77

Indeed,

such m i
- Fuulels’ts: tlci)siogftﬁ)gerilt T'ompl}.l }V;’ltl,lll principles of legality very much like thoye
' . , in line with their view of | :
i . w of law as settled law, th (
gzide ;):}gl atif) lf?rioitl(;{n of law to.be the authoritative provision of stzﬁézsrssr: )
e m ks az argues, it follows (for positivists) that the princi Ic; ¥
e Ia e uI}Jl the Id}tia of the rule of law, of government within 'll) ﬁ;( |
ules, enhance the ability of la i i ‘ ;
Thus while Raz concede e |

s that law which lives up to this vi
Zgl))fe\r(li:lablc inds, he also stresses that whether mgr:lly ‘l/iﬁztbtllz ::3; ser"‘? “:f(;: |
on the factual content of the rules in the fixed framework ;Lff{gs:: in
. Sy

is that the principles were
antive aims, whether theﬂ

seeing that offici - ’ ;

e g . ficial action is congruent with declared rules, do n mon law',
¢ law with the content it in fact has. For Raz the princig’ les QO£ ]mcgoarlc? chan dpR ~ Wt it 1 not clear how Fuller thoughe that these suggestions could meet the
are e {1t claim that the inner morality of law consists merely of techniques of

rin f efficacy which make i
the law into a better or worse instrumen
0t fon

ieving the ends of th. - While the rule of law might be the virtue of

3 -ﬁ 11 > Fl .. ] . [_-l . ] '
SPCCI C excellence” o aw, It 1S the virtue or law 1n the sense tllat Shalpllcbh 18 IM

In the face of such critiques,

Ly In addition, it is not easy to see what ‘ideal of fidelity to law’ he can
L Contemporary positivists, given that they expressly refrain from putting
il doctrine of judicial responsibility.

Jater work, he contrasts his view of the authority of law—the ‘product of
ve orientations between citizens and government—with

which he takes to be a ‘one-wa rojection of authority,
y
>87 But, as we

: Fuller i itti
kil e kL ller was dr.IVC‘n to admitting that there
e notion of achieving evil, at least some kinds

evil, through means that res
. pect all the demands of legality’.8° So he is pener
thought to have had the worst of the debate about thi rulye of lscl)v:1 cl?::lf, T:;c:l‘:)lz

wiplay of purposi
ul the positivists,
nating with government and imposing itself upon the citizen
weeir, while the positivists think chat the primary duty of a judge is to apply
law, they also think that the authority of law runs out in hard cases. In

75 1Ibid, esp ch 2.
0
d make an intelligent judgment

76 oo Tttt
i E?crit_;,Eljmys in Jurisprudence and Philosophy, 350.
» [i 51-2.Itis worth noting that South Africa is the e
17sse);{c aan; between Hartand Fuller Lo with
az, The Authority of L. :
7 1bid 2256, i
0n ¢
Fuller, ‘A Reply o Professors Cohen

L Laen  judge has to exercise his discretion an

ample of the wicked legal

pal system bn
wlet, 1he Morality of Law, 209. 82 1hid 91, 232.
sller, Posttivism and Fidelity to Law’, 647. 84 Ibid 661-9.
wller, Anatomy of Law (New York, 1968) 84112,

and Dworkin' (1965 /
15)10 Vallanovi Lew Faniors 6B Woied 06 N W Yinller, The Morality of Law, 204.
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about social poli : P
then we shouFl)d lcl;);cliles tc}ilic-l st{)n’ as Hart suggests, might be conservative. Bu
c}a;l effects of his political C(J)lrllV?Ceti(:)r:lst }izsi)gril‘lf%ds arxi not attribute the pr.ac !
think that mor sitivism. As a result, th itivist
by Gt et servzi ﬁeg;rslcc;nﬁ a'k:;)ut the I‘l.lle of law, for example, argu; gﬁ:sslst\:;s
lohittion re o b atic 1l eals for judges to have a supervisory power ov
P o e tpfcc frlate z' put forward as arguments about the rule of la
about the effectiveness of ll'«llm _(/)X t(lil e rule of law, it has to do with consideratio h
sy o VI‘Ifl nd moral arguments like those about what seryes
e disssetnudgss dhonl ELC appropriately addressed to such issues as how
The supposed failure of %U 1l . T h.ow they should exercise it.88 4
IR e - ATl ertll er1 S le;nterp_r ise might seem even more evident wh
of Fuller first put by Dwo?kinemht . I;OSlUVlst, response o himechacs a iy
of leading critic of Hart’s osi s e later took over from Fuller the role
to rule through law this Wguliit Il‘)nslr)n. Dworkin said that if tyrants preferred no
iatomras anyymm s e because they feared publicity and not because
thaillaws enacted to achie%etr\lz(ialr emnzzaiiteysefclawsg'ljh s he rcjected Fullorf Sy
in the quality of legali : . essarily vague and therefore lacki
exquisictle Pre{isio§§%2’ ji}l’lng '{)hat a p'erfectly evil statute can be draftel:?ic\l;ll \
o Hheeit ke o y su1 stance in Fuller’s position, Dworkin thought,
our sense of morality, we rri = e}tl ahaw w}}ose fundamental purpose is Obnoxiou%s j
b it };elp frorgn t have dlfﬁculty‘in understanding the law becau
under €29 And Doorkin our c;ense of f'a{rness in making discrimination
gt feistusprdbe 3CCOunt%)gfisl—:ZI tbat positivism was best attacked by expo-
positivists think that Daoskin's Cri:glc of legal sFandards’Pl But we will see chat
move to the Dicey-like emphasis Ofl_le’df”blch is the'one indicated by Fullei's
founders like Fuller’s on the example ofJ llhe1 iiiikce(;nls;;ilzts ton executive action,
ystem.

Diworkin argues that if we look to the way judges decide hard cases, we can
(it they do not appeal only to rules. They also appeal to other sorts of stand-
which Dworkin calls principles. The difference between the two sorts of
Aidls is that rules decide issues in an all-or-nothing fashion while principles
(it a decision. Principles figure in che rationales or reasoned justifications for
and, in Dworkin’s view, hard cases arise when two principles dictate differ-
jestilts. For example, the judge might have to decide between two different
ples of tort law or whether the principle of fairness, which requires him to
precedent, is outweighed by the fact chat the rationale for the precedent
{1 |5 a bad one.

Iy determinations of weight will often, Dworkin says, be controversial and
Jquire a judge to exercise his moral judgment. In addition, Dworkin sug-
~that the very determination of what the different principles at stake are might
Jie ah exercise of moral judgment. So it is no part of his argument that the
ples must have been recognized as legal standards in the past. Indeed, his
Jil requires judges to distinguish between ‘principles’ whichare ‘requirements
Litlce, fairness or some other dimension of morality’ and ‘policies’ which set
§ e goal to be reached, generally an improvement in some economic, politi-
J sochal feature of the community...”>> Qnly principles can, in Dworkin’s
{uirim a basis for the judgment chat a decision is in fact justified in law,

tkin also claims that his account of the role of principles fits legal prac-
| ¢ points out that judges usually justify their decisions by an argument
Iy appeals to both rules and principles and that they seem to suppose that
Argument justifies one unique answer which it is their legal duty to give. In
Jit, the parties to a case suppose that one of them has a right to the decision
the judge is legally required to give. Thus Dworkin claims that positivism’s
Al luw is counter-intuitive because it entails the conclusion that judges in
g hard cases retrospectively decide the rights of parties in an exercise 0
(on not determined by law.

s o Dworkin’s account of the logic of legal standards, judges do not have
Silnnary powerin the decision of hard cases. For his account suggests both
L b reach of law is much more extensive than the positivist view of law as set-

1w spposes and that the law provides resources supportingone party’s claim
i legal right to a particular decision. Of course, the decision of such cases
b s cont roversial as the moral and political considerations which determine
+ e Dworkin says that to deny that hard cases have one unique answer
L the answer is a matter of moral controversy is to deny that controversial
(uestions have right answers. And he supposes that the positivists do not
Wl case for their view of law on that sort of scepticism.
paponse, Hart admits that his early work did not sufficiently bring out the

unice attached by courts

1.5 Dworkin’s Logic of Legal Standards
Dworkin’ i :
= conﬁlx?eii H:)llliﬂt sc}slzgi:ndgel is to t}}lle positivist claim that the law of a legal GY?teIﬂ‘
ed law—the rules whose N »
purely factual tests. He attacks the idea that the la:/n;tfe; lte;:ln S}Z‘ze‘;ist;r;“ ;:wd 53
xhausted

b tlle COIltCIlt—lIldeCnant ¢ ules etermi Iled by one master rule— . (]
y d

88 See Raz, The Authori
2, 7h rity of Law, 216.
89 Dworkin, Philosophy,fl;/lorality

Novel Claim’ (196 e and Law: Observations Pr e .
90 Ihid. (19 951) lllb?d(g;z;/.emty0fPenmy/vania Law Revimun(:hfomptcd by Professor Fullers

92 See especi :
! pecially Dworki ; ; 1
itcamerolsa Clari%/ied o lurzlr’ ‘ﬁl)'fll(ﬂiﬁ:ﬁ/)m S(';l*/om(y. ch 2, bue Iwill also describe che arguy
and Law’s Empire (London, 1986), » most notably, A Matter of Principle (C ambridge, M’:NN“‘[‘:;;:;

9% Tiking Rights Seriously, 22
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when deciding cases left unregulated by the existing law, o proceeding by analogy so
to ensure that the new law they make is in accordance with principles or underpinmi;
reasons which can be recognized as already having a footing in existing law.

: oy e
lirge extent, the debate between Dworkin ax:id gosmﬁlstls baslready
, ic of ight. Itisa
issue of s the logic of legal standards rig
il on the issue of who has t sight R
¢ their different solutions to the problex.n of rfzconallmg ntlictions £
creativity both rest on accepting that judges mora cct) uictions play,
’ judicati it is importa
he tion of hard cases. But it is . |
1l role in che adjudica ey
i le to persuade positivis .
1 Dwaorkin has not been ab - scs chat his loge
'wperbrrcd to theirs is that they reject a substantive claim implic
i hetween principle and policy. SiRE F
stantive cll'lim is that there is no sharp dlstmctcllon b?twie:i(lﬁi . harzif
e j s, in de
omething exposed by the fact that judges, ciding
| duty, something expo ) e chat judges, in deciding hard
‘ the legal principles which justify t .
10 show how the legal p vl . ns in law
ol 0 moral justification for the decisions. In section .1:6‘, iv:hink o
uive claim and, in section 1.7, I will show why positivists

ﬂ' systemsarca countcrexample to 1t.

decide the cases in accordance with the principles.?s 1
Hart and Raz thus remain undaunted by Dworkin’s account of the logic
legal standards. For them, because law is determined by factual consid
alone, it follows that the evidence for discretion is stronger the m
shown to intrude on the decision of hard cases, As Hart puts it:

eratio
ore principley
A

For though the search for and use of principles underlying the law defers the momen,
cannot eliminate the need for judicial law—making, since in any hard case different ed
ciples supporting competing analogies may present themselves and the judge will e
choose between them, relying like a conscientious legislator on his sense of what is Iy

and not on any already established order of priorities among principles already pregeil L
for him by the law.%6 “

1.6 'The Soundest Theory of the Law

Some followers of Hart offer 2 different response. "They hold that if a m
principle is legally relevant to the decision of a legal question, and answery (ly
question in the morally best way, then that answer is also correct in law,”” Thy

‘-'J‘ they hold that moral claims can count among the truth conditions of propa
'\4-);\):'(“ tions of law. But they argue that it is awhether. such mao
&y\r principles are incorporated into the law of any particular legal system.

On their view, if moral principles are in fact incorporated, then adjudicat
might be much as Dworkin describesit. But if such principles are not incorporut
then adjudication will be different. Ihey think that a cavea as to the contingen
of the presence of morality in a legal system binds them to the positivist tradit

i hat it is that
wint's conception of law tells us, among olther t}'n.ngs, v:hstingUiShes
inciple z For example, positivism
y il or principle a legal one. ; \
’ "ﬁ.!m\liulll |n|m"l| l‘)lccms'e it holds that moral claims do not, or ?tl leasI
4 o ‘ o iti itions of law.
watily, count among the truth condltloni of pr(g;;osnlu:tandards !
i of lega
‘ction that Dworkin argues for a logic
L thie last section that ‘ fandards in
- Lconsiderations that are also moral determine the afnscxlyefisication ?nust
1 by hard cases. Hence his own theory of law and of a Jluw e
: 3 - . . . a :
ol does not establish the sharp distinction between v and moral
)
which the positivists insist. As a result, he has to answe q
/ . »
singuishes the legal from the moral?

h“. answer is lhéll ¢ n()ral , 1IN ad.dltlon to b.e Ilg. a IIl()Iat
1 i l’l'h\s"!pls.' &)r Ll' \WA if i: ﬁgures ina |2§l Ugglar way 1n a [udgme;;
08 PLi

i of legal

I'e recognizes that in any hard case there will tl)e a msisn - ;ghe

- !l.|;||t it law——which affects the answer to the lega quesl:i M

| [ judge ide the question wou

tandards as ‘inclusive legal positivi y fllowing way. A judge who had to deci q e

1 e his decision on the materials. So Dwor IE ; S, i

: . .
st be the conclusion of an argument which ma

** Hart, Essays in Jurisprudence and Philosophy, 7. i
°> Raz, ‘Legal Principles and the Limits of Law’, 745,

: ‘ > of ‘fit’.
explicic law, [t must, as he puts it, [lalass ;1 :ihre‘sbold }:esutl (;)}f)e referred
°¢ Hart, Essays in Juris rudence and Philosophy, 7, and Raz, ‘Legal Principles and the [ i .y ™ st show why the decision sho
Law, 756 . o : I the Judge’s argument must sh y
97

eg P Soper, ‘Legal Theory and the Obligation of a Judge: The Hart/Dworkin Dispute’ (14 ¢
75 Michigan Law Review 511-19; D Lyons, ‘Principles, Positivism and Legal Theory’ (1977)
Yale Lzzw]ouma/415—35;] Coleman, ‘Negative and Positive Positivism’ in M Cohen (ed),
Duworkin and Contemporary Jurisprudence (London, 1984); Waluchow, ‘Herculean Positivism’
%% T prefer ‘inclusive’ to ‘incorporationist’ as all positivists recognize chat a particular rule
recognition might require judges to take moral standards, Note that Harc in the Postscript o
second edition of 7pe Concept of Law expressed his agreement with inclusive legal positivigm
Hare, ‘Postscript' in P A Bulloch and J Raz, The Concept of Law (¢ Mxlord, 1994) 238 76, at 2504
\

. .
whhh PHNNC.\ or s '.ll'gllcd o paSS the threshold. DWOI‘kIIl Says l]la(
W'l ..I.: I ar "\ |'1} ’des h b ]' '[i =
i '"( ert l('.lll,’lllll(lll which provi ; e best moral justification
Y I"H.ll |||.||(‘|Vi3||ﬂ, cven |l lhl. JUS 1 atior dOCS no he vant ( (NA\J.-’J
b C ‘ S ( “(, { 1 t “‘ ) €lE )
.. we ” s anot h( I ”“.‘1' 1S l‘h( test ()‘ h()lllldll(.h.s . Ihe correc dCClSI()Il n

W See ey Dworkin, Taking Rights Seviously, ch 4




26 y
Hard Cases in Wicked Legal Systoms

ahard case s, tl
asc s, then, one which i Mo
Biension otk a’nd t}\;vhlch 18 correctacross two dimensions——the explanat
soundness is the COncjuSieVanFal.Cciilmension of soundness. And it is lk'““l;)l}'
e consideratio ; | el
recent work whe n, something emphasized i
re he .. g emphasized i 1,0l
oy S v argues that decisions about fit and S(E)und i nD WOl'km S
S g context of soundness or justification.100 ness occur withig
alls the set of princi ; ;
of law of a legal systelzn ‘t(}:;gles W}(lilch e;(plam and justify the correct propositi
o soundest theo £ 3 sitions
principle of law if i : ry of the law’. For him “a principle i
a
sttt Far th fgulr.e? in the soundest theory of law that can be pr 1n?(11P1€ isa
: a xplicit substantive and institui Provided g
n question’ %! As he sees it. th ; itutional rules of the jurisdicti
with legal principles; onl };tA en, the principles of morality are not ¢ cuof
R -eitae n.loral principles which figure in th o
particular jurisdiction are also legal principl e soundest the-
ciples.

soundest theory which determi
ally have discretion.

Dworkin f
n focuses on j judicati
o i If;liges Tnd adjudication because he claims that w.
e ow legal argument relies on and brin e
oy ry of the law and because, as he puts j s
enc , .
e over other forms of legal discourse tfll)at is r;

Jurisprudence, for him, i
i > im, is the ‘ce ke
decision at law’,104 ’ general part of adjudication

judicial reasoning has
ot ‘fully reciprocal’103
» silent prologue to any

His reconciliati judici i
there o s o niotr(l) obfe )lrldlcllal constraint and creativity in a sense denies th
e e o no::gz ved. He claims that when the law chan ese;tt }? t
i e cause Ju'dges are legislating. Rather the e
ging it into line with the requirements of tl};ea:) W?irk_
undest

19% Dworkin, Zaw’ ;

e in, b,rEmpzre(London, 198

o [I;worlc{n, thngig/]r:Sz'ri(m:/y 66 ™

i Yvorkm, Law’s Empire, 352 e
Tbid 1415, 104 [id 90

iy
1wl

Wit
wilarce

P e follow
Wi s having this standing because they t

1 (e Interpretation of statutes. But the conviction a

Hie upshot for his theory of statutory interpretation
¢ to be seen within a context of judges attempting to as
fche law. Thus, for Dworkin, in ajurisdiction where
macy, judges should regard stat-
hink it fair that they should be bound
bout fairness should itself be
hat legislatures should

s hav

Judicial Obligation and the Rule of Law

if the law, which might h

onely perceived in the past.'®
Bly |

the soundest theory o
a strict doctrine of legislative supre

A system of ideas that also includes the assumption t

27

ave changed with the passage of time or have

and precedent is that these

certain and

i ol
mlvr for justice. In his view, courts, even in a jurisdiction where there is a strict
doe tiine of legislative supremacy, pay only a ‘qualified deference to the acts of the
loglslature’'

I short, the principles which justify the standing that statutes have for judges
will figure importantly in interpreting their meaning. The limits of such interpre-
tion will be set by what is reasonably consistent with the words of the statute
111 ({uestion, a requirement which is based on the value of fairness. Judges should

ded to malke the legal system into the

popard statuces as historical events inten
and to make sense of statutes as such events is to

."'!l i

words used in the text.
Iiis theory of statutory interpretation al

.lv‘“!l

with a legislative intention, even in those cases

i appeal to a notion
41y uctivity. For, on Dworkin’s approach, the inte
actual person or set of persons. It does not matt

any
Wils |

(s had different or contrary intentions. A

Mdon.

with

W hen a statute is a

this

b confined to its ‘specific authority’ which has the effe
(0 1 narrow a class of situations as poséible. F
Lo about the soundest theory of law in cases not
Lecause it lacks the principled basis require
Jtatute has no ‘gravitational force’ 1°

can be,

« in all cases on statutory interpretation to

of an intention is a fiction to concea

\ever actually held by any legislator, nor that s

attributed to the legislature shows that t

make sense of the

lows one to take seriously judges’
be interpreting in accordance
where positivists would argue that
| the judge’s discretion-
ntion is not to be attributed to
er in a sense that the intention
ome or even all of the legisla-
I that really matters is that the inten-
he statute is a datum that coheres

derpinning other relevant explicit law,

the principled basis un

datum that cannot wit

principled fashion,

74

Similarly, Dworkin sees the doctrine of precedent not

patl

er as a set of principles which judges must somehow

105 Thid ch 11.
106 Dworkin, Tuking Rights Seriously, 37.

107 Tbid 121.

it is, Dworkin says, a ‘mistake’. A mist
ct that it will be confined

urther, it will not figure in a deci-
directly affected by the statute
d to figure in such a decision. The

hout difficulty be accounted for in

aken statute will

as a set of rules, but
weigh in the general
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balance of principles when decidi 10

P deciding hard cases.!%® Judges adopt the doctrine. Pinally, in line with his argument that disputes about legal meaning are dis-
. about the soundest theory of law, Dworkin argues that disputes about the
10t view of law are interpretative disputes about what political ideal of justice
Al inform that view. In his opinion, the positivist view that law is settled law
i the following (conservative) ideal. Judges should, as far as possible, apply
Whose content is settled by factual and public tests because this protects the
{inate expectations that surround those rules. Judges should thus strive to
I hard cases by answering the question posed by the case in accordance with
\ Wiy in which legislators actually intended it to be answered. And if there is

| 1o answer to that question, then the judges must do the best they can by
11

tal}l)_fh m'istaken about the soundest theory of law.
pits lee Jz)dgseci;clllciltr;lg the CE.ISZ ma};,fcllepending on his own status in the hierarch '
le t e past judge. If he cannot, he can still d h isiol
gravitational force by confining it to its ‘speci ! eny the past deiSify
io g it to its ‘specific authority’. The jud i
the decision exposes a theor e it e
y of law capable of forming the princi i
future decisions. Such a decision i : e o
e 3 sion is an ‘embedded mistake’, but b iti i
take it is taken to affect the narr i cuations, which. b s
. owest possible class of situati i
of the wider reach of a statute, will b s
L —, T;,_ : e ii.riswer than the class to which a mistaker
For Dworkin, then, the i y
» then, question of what law is should always b
i)gfsr:;(z;lt tof th;:1 .pr1i1c1pled basis of the law. Indeed, it may be ratylfer in?:lse‘:;;ﬁd f
at for him law is both explicit legal material inci f
the materials. Rather the explici : e e princioled b
: plicit legal materials are the legal i )
be accounted for in decidin i i which i
g what law is. His claim is both th inci
such as justice and fairness are emb i ol omora PAS
edded in the explicit legal i
Stic . gal materials
what law is is determined by an argument about what impact these p?;cig}:‘:

llaVe n Pa[tlcula[ cases. HIS the()ry ()i ad \ldlcal on is one ﬁ.l]llly Wit Il]]l llle C
1

lating for the future.

1.7 A Historical Enquiry

Liviats see in Dworkin's account of adjudication the two dangers which
i and Austin thought inhere in common law theory. One is the danger
ﬂm'quimls quietism, of deference to bad laws because of the mistaken belief
lyws always possess moral weight. This danger will of course be most vicious
4 wicked legal system. In such a system, it will seem that the theory which
explaing the law will be the official wicked policy in whose service legisla-
I+ enacted, Tt will thus seem that a Dworkinian judge must believe that he
Lpally and morally required to apply the repugnant moral ideas underpinning
icked laws. Thus Raz suggests that Dworkin’s theory would ‘require a South
i Judge to use his power to extend Apartheid’!'?
Wer e positivists think that Dworkin is forced to the conclusion thatajudge’s
| uied moral duty in a wicked legal system is to extend the official wicked ide-
Y. they argue that his claims about the role of morality in deciding questions
1w are mysterious. They find significant Dworkin’s suggestion that a judge in
bl legal system could, ‘in spite of the influence that morality must have on
sphit answer in a hard case, decide that his moral duty lay in not deciding a
" 1ue I accordance with the soundest theory. Dworkin suggests that such a
milght decide to resolve the issue either by resigning or by taking ‘the dif-
Ll ol decision” to lie about what the law is.H?
Lwever, us Hart argues, to suppose that the decision to lie is difficult is to
uppose o basis for moral obligation in wicked law. But if; in a wicked legal
_the soundest theory of the law is composed of repugnant moral princi-
«planation and justification should part company. Thus Hart thinks

Dworkin i
o a.figuis tbat l?ecauS(? law embodies moral principles in this way it also
s an ideal of justice which he says constitutes the rule of law.

It assumes that citi i
oo rightat c1t}zenshhave moral rights and duties with respect to one another, vmd
s against the state as a whole. It insists th d
i st . It insists that these moral and political ri
Citizemgt i S l}rll positive law, so t.hat they may be enforced upon the demani)i of indil/i:}:z
gh courts or other judicial institutions of the familiar type, so far as thiv
: ar a

is practicable. The rule of law...i i
A w...is the ideal of rule by an accurate public conceptiofn i

HC Clal 1' (o) V y
ms tllat Judgcs ad pt hlS 1ew OflaW, then morall Superlor legal pl ﬂ,(,tl, { ]
Wlll €merge. LaW Wlll mn fact a pl()Xl ate mor () (} ]) \%

g p mate € T th substantive Stand.lldl
mor allty al[ ead}/ elIlb()dled n t] 1€ laVV. In Partlcular, laW, 1n approledl‘llls
l]lese sta ldards approxlmates to the dem

5 ocratic ldeal that mi1 l \% )
norities have l (,"c
Cal Ilgllts agalllst t}le IIlajorlty. ludges \4% 111 seeto it th « |
at the deClSl()Ils ()FI“ 101 lt‘
1an leglslatures are Sub WL g S ”l
)eCt to mofal constraints h h
C protect these It h[’-'- "
lll(e DlCC;, lle fOCUSCS on th.e JudlClal COl’ltrOl ()fexecut“/e pOWCl ‘

Wi exp

S0 bt the general pointabout legal theories being political, see Dworkin, Law’s Empire. For the
st ahout positvism or ‘strict “onventionalism’, sce ibid ch 4. See also Dworkin, 4 Matter of

e, oh |
Was, Authority, Law and Morality', 208.
W Diwatkin, Ziking Rights Seriously, 3267,

198 See S Perry, ‘Judicial Obligati ] :
oLogal e 2)1,5_56, a igation, Precedentand the Common Law’ (1987) 7 Oxford Jour

9% Dworkin, Zaking Ri eri
in, g Rights Seriously, 110-23, = Y.
"% Dworkin, A Matter of Principle, 1112 (his emphasis),
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th atdWiCked legal systems raise ‘insuperable difficulties’ for Dworkin’s clai i . 3]
¢ in) ge all(\.vairls has a moral reason to apply the soundest theory of lalvt fli - tha?
U\Cnirolr in fas stilggested in reply that it is a mistake to take wicked leg'al systems as
acrucial test for h1§ theory. They are like hard cases in that how we should “ :l:.
theT turns on which conception of law is best rather than easy cases whozslzpproa |
1.(:iso ution 1\;&;6 know.a.nd can therefore use to test any particular conce et'proge"
a e(lluac.y. In. addition, they are ‘not very important hard cases, from PhIon o‘r‘
cical point of view, because the judgments we make about forei, n wi lt< Sipmc“
systems are rarely hinged to decisions we have to take’!¢ Finall h% thC -
s We slaw Fuller and Radbruch did, that there might be a pitch }Sf Wiclise;uggesudt'
Fhat ;1 egal system ceases to be capable of being a source of legal right nfiszisu?h\
Jusg uichaiuse it cannot be treated as a source of moral rights andgdutigs lls7an b
) needsstr:szir;;;gl:ﬁ;im on this score appears to be twofold. Firstly, he says that
sl guish more ,sharply than he had in his earlier work between
o pt.ﬁ on’ an Jus'tlﬁcatlon 218 In his view, an explanation does not ‘provil
a lJus ification of a series of political decisions if it presents, as justificator i l. |
P els.,kp’rcl)golfiuons that offend our ideas of what even a bad moral princiylgrmc ;
beh ;t E ] X e ils? says that he has more confidence than he had in earlierp worrrll(ul“v
W he calls the ‘screening power of the concept of a moral principle’. He clai '
¢hat the requirement which his theory imposes on judges—that tﬁey.prc?v(i:c?; TI:

rgument which shows the lega re ini | g te
1 cord in its best moral ligh i Y
will Y
a b | il ey g nd to screen ] vdl I'K‘ fact that they are CXCICiSiIlg adi i B l i :
outor exc ude mora yuna(:ceptable principles 20 0

Secqndly, Dworkin takes the positivists to suppose that it is the princi Weelalon of hard cases. Thus Hart suggests that Dworkin’s theory provides a
ﬁgufe dlﬂ the soundest theory itsel f which transmit moral wZigl'ftpti)HEg l'etsdth"‘ i which would enable a judge ‘in the misleading guise of finding what the
legjthe;lzy Diap Ff)ly the SOQHdCSY theory of law. But, Dworkin claims tJhlcrge[: Behiind the positive law really is, to invest his own personal, moral or political
= ource of moral weight. This is the ‘general political situation’ ’ ] e

i the expression of an unsupported and romantic ideal. And they can point
that the claim that the source of moral weight lies in a ‘general political situ-
"4 i claim about why judges might have a prima-facie moral obligation to
e the law of even a wicked legal system. But even if that claim is warranted
ahant the weight one should give to factors that, apparently, have nothing to
i1l the substantive content of the law. The claim does not start to show why
Jould take seriously Dworkin’s claim that there is a soundest theory which
L s well as explains the law.'??
Jee positivists can argue that judges in a wicked legal system like South
wotld be better advised to see law in accordance with the view which posi-
tukes, The judges would then see that in hard cases on the interpretation
riheld laws there is a range of legal solutions, none of which is required by
ey would then be able, in an exercise of law-making discretionary power,
e the solution which best resists apartheid ideology, so taking a reformist
At 1z has put it, positivism, in providing such a vocabulary, ‘makes room
theory of adjudication calling on the courts to countet rather than to propa-
e tdeology which underlies unsatisfactory source-based Jlaw’ 124

seover, positivists think that Dworkin’s denial of discretion invites the
danger inherent in common law theory—the danger of anarchy. Dworkin’s
y 1n, they think, an invitation to judges to be power-stealers. It invites judges

with i spurious objectivity as already law’.
prndtivists claim that the description of a hard case as one requiring the
ul diseretion will elicit the right moral response. Alternative descriptions,
Wlut the distinction between what law is and what law ought to be, seek to
what 1s better achieved by directing one’s arguments to the issue of how |
Alscretionary power judges should have and how they should exercise it.
I pnim:ﬂlhcy would think, applies with equal force to Dworkin’s claim
3 democratic ideal in the rule of law. That claim, they would say, is a mere
| il Wlackstone’s preoccupation with the separation of powers.
Ily, the positivists would argue that Dworkin’s charge that the positivist
ul luw involves a conservative conception of the rule of law is a mere revival
o e of formalism which Hart rebutted in 1958. They would say that the
fve udges whom Dworkin takes to be influenced by positivism are merely
whis exercised their discretion in accordance with conservative values.

ha the Celltlal p()WC] oI the commu €en aaministe C(l ] ou l an articu
§
t! nlty has b g i llle"

onstitutional str it
y ucture the citizens have been encouraged to obey and treat as a source ol

rightsand duties, and that the citizens have in fact done so.2!
. ¥

ut, he emphasiz i i
aBt k;ast 2 n}:e Weae;, the r.easfons for treating this political situation as gencr:\tln.
case in favour of accordi i
‘ ing moral weight are distinct from:
the process of interpreting an, i : orally ad
y particular law and hence f; ]
_ ! e from the mo i
process of interpretation that we have seen Dworki ! T ldd.%
Positivists have not found SRR
Mviiois e ound these responses convincing. They continue to trll}
pugnant moral principles will not figure in a soundest theory of

1 [all, ES'StZ}lA” lﬂ]uIlSD? udemf and b 9 For hl exte Cd irgument on lll § pol
Ph i v
5 llOSGP/] Y 7. S €X' nd argument I nt, »

15 M Cohen (ed), Ronald D j
i d), If;ilg, workin and Contemporary Jurisprudence (London, 1984) 260,

18 Ibid n 4 at 299. See also Taking Righr ts Seriously, 3401

19 (,ohen (Cd) Ro (l/[ Duworki iz “entempor sp ¢ n
’ y nald I/;’Ill and ' rispr 1 4 9C
i N T b e ( 1 I”/( l/l.‘y‘/ll ’./ 'I((/{‘ cey at 299,

et ‘Comment on Dworkin'; Soper, ‘Legal Theory and the Obligation ofaJudge™

e Dworldng A New Link in the Chain’ (1986) 74 California Law Review 1111.

et Tositivism and the Separation of Law and Morals’, 57. Raz makes the same criticism
Youthin's theory of statutory interpretation and precedent: ‘1 cegal Principles and the Limits
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lopments in legal positivism assist in f‘:orc'!ng a joinfc}cr olfdeb.?itei.sfs):,ehlj
s Intervention in debates about alfllLlcllczltloll 0 Ega ;;1031 vist ho

st from a descriptive or social scientific St:dl.]C.C. Rat cfr, t .lejynarzngideal
Witvisi, legal theorists who regard legal positivism asl eslcrl cxlefs 0 ideal
Uy o law which should inﬂuegce the way we design legal or

officials, including judges. .
ly..ul‘;lwurkin's theory of adjudication is requlrec,l to ;n;ke’s§nste i<Zif0tnhse
ul, in particular, of the fact that contrary o Hart’s an . az’s hm ur erte;
adjudication in apartheid South Afflca supports rat erdt a;nd =
s theory, But in order to see why this is s0, we h'fwe to ux;1 ers i
il ( shillosophy of law than a theory.of afi}udlcatlon 1; a theor oflega.
Ml of theory thac Fuller articulated‘ in his sketch Of.t ei mtlerrila'loso 3
- Put differently, the terrain on wl.uch engager.nen'; 11(1i ; ega p! 1n bufby

ke place is not primarily one occupied by theor1e§ ofa J.l;‘l lcattlg)ecause 1};
ul legality, And this conclusion of the case—s.tl‘ld'y is Mﬁr{n carihe s
lgly the case that Dworkin and l‘egal pos‘1t1v1st;a ike sezment Wiich
sigagement with the idea of.legahty, prec1sel¥lt e Chngz'ig Rt
o 1958 on argued was the issue for legal ph} osophy jus
Wl lelity to law is an ideal of a conception of legality.

My aim in this work is to see what light an enquiry into the decision of hy
cases in the South African legal system during apartheid can shed on these issue
It is important before beginning this case-study to keep in mind a methodologi
cal peculiarity inherent in the enterprise, one to which I will often return. '

Recall that positivists hold that judges in deciding hard cases have to exerc
their moral judgment. So positivists concede that the moral attitudes judges ha
pen to hold will of necessity have an impact on their decisions. But the positivi:
theory of law does not include a political doctrine of judicial responsibility—— o
which tells judges how they ought to go about the morally charged businesy o
deciding hard cases. It follows that the most a positivist would expect from 4
case-study is that it will reveal how judicial attitudes made their impact on (l;
decision of the cases. i

However, if we take seriously the arguments put forward by critics of Positiy
ism, Radbruch, Fuller, and Dworkin, we cannot ignore the possibility that jud
will differ in the adjudication of hard cases in accordance with their differen
conceptions of law and the rule of law. This difference would hinge on whet
the judge adopts a doctrine of judicial responsibility premissed on the positiy
conception of law, one which asserts the distinction between law and morality
or a doctrine premissed on a morally charged conception of law such as the on
sketched by Dworkin. To use Fuller’s term, the difference would hinge on a poli
ical disagreement about the appropriate ‘ideal of fidelity to law’,

The methodological peculiarity arises because positiviss are theoretic
committed to disowning any doctrine of judicial responsibility. Moreover, (/! 3
account of the structure of adjudication permits them to redescribe any degeri:
tion of adjudication that attempts to link such a doctrine with their conceptian
of law as an exercise of judicial discretion in accordance with a particular attigude
towards morality. The peculiarity is an important instance of a problem that e
vades the contemporary debate between positivists and their critics. The delut ]
might seem to take place on altogether different planes with the result ¢

cannot be reached.

On the one hand, there are the legal positivists, who from a descriptive g
social scientific perspective, conclude that all a theory of law can say about
adjudication is that it involves an exercise of judicial discretion based on fac(
which it is not the task of philosophy of law to speak to. On the other hand, ( [
are the two most prominent critics of legal positivism of the last 50 years, Full;
and Dworkin, who, whatever their differences on other matters, would unige
thinking that at stake in adjudication are political conceptions of law so that leg
philosophy should concern itselfwich answering questions about the most appro
priate theory of adjudication.

Thope to show that the situation is not so dire. I will argue that my case sl
of adjudication takes the debate in legal philosophy further in a way that, ult
mately, does deal with the methodological peculiarity. Indeed, we will see (hat




