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1g and Applying EU Legislation

his chapter examines the making and applying of EU legislation. Regarding
the making of legislation, attention is focused on legislation that is subject
to a full legislative procedure, which means legislation that generally is
thought to be especially significant and/or is concerned with establishing princi-
ples. The reason for this focus is that legislation that does not require a full legisla-
tive procedure — which means legislation that is usually narrow in focus and of
an administrative and/or implementing character — was examined in Chapter 9.
By way of introducing ‘the overall shape’ of EU legislative and application
procedures, Figure 19.1 shows their key organisational features and the posi-
tions of the main EU institutions within them. As can be seen, the ‘route’ taken
by proposed administrative legislation is to the right of the figure and that
taken by proposals involving a full legislative process is to the left.
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Legislation is adopted in three forms

1 Regulations are binding on member states

2 Decisions are binding on those to whom they are addressed

3 Directives are binding as to the result to be achieved, but require transposition by the appropriate national
authorities l

National authorities, subject to a general supervision by the Commission, carry the main responsibility for
implementing EU law

re 19.1 Principal features of the EU’s legislative procedures
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As has been shown earlier in this book (see espe-
cially pp. 230-1), the volume of EU legislation has
fallen considerably in recent years. It has done so as
decision-makers have sought to lighten the EU’s legal
load, have become more cautious of advancing legis-
lative proposals in topic areas that are especially con-
tested, and have increasingly used non-legally binding
policy instruments. The fall includes both legislation
requiring a full legislative procedure and administra-
tive legislation. The former are commonly, though
certainly not always, issued in the form of directives,
whilst the latter are usually issued in the form of regu-
lations and decisions (see Chapter 13).

However, notwithstanding the fall, legislation
requiring a full legislative process continues to be
very important. This was shown in the Commission’s
Work Programme for 2016, with projected new legis-
lation including proposals designed to advance such
key medium- and long-term programmes and objec-
tives as the Digital Single Market Strategy, the Energy
Union, the Single Market Strategy, and the European
Banking Union (European Commission, 2015).

The EU's Legislative
Procedures

Not counting the special cases of the annual budgetary
process (see Chapter 23) and the little-used category
of European Parliament acts, since the Lisbon Treaty
entered into force in December 2009 the EU has had
three legislative procedures: ‘consultation’, ‘ordinary’
(called ‘co-decision’ pre-Lisbon Treaty), and ‘consent’
(‘assent’ pre-Lisbon Treaty). Each of these procedures
contains internal variations, the most important of
which is that QMYV is available to the Council for some
types of decisions whereas unanimity is required for
others.

Prior to the Lisbon Treaty there was a fourth legisla-
tive procedure: ‘cooperation’. This two-reading proce-
dure, which was created by the SEA, was widely used
from the entry into force of the SEA until the entry into
force of the Amsterdam Treaty, but the Maastricht and
Amsterdam Treaties combined to virtually replace it by
the co-decision procedure (see Chapter 6). The Lisbon
Treaty saw to the procedure’s complete abolition.
(Should any reader wish to know about the nature of

the cooperation procedure, it is described fully in the the EP: the (o,
third edition of this book [1994]). S] areas, it is th
As its post-Lisbon name implies, the ordinary pro- 2lly to table a Jeg

cedure is the most used of the EU’s three legislative
procedures. Since its creation by the Maastricht Treaty
its remit has been so extended by the Amsterdam, Nice
and Lisbon Treaties that it is now used for around
per cent of legislation. Indeed, in addition to the tel
ing name change to the procedure made by the Lisbe
Treaty, the Treaty further emphasised the procedure
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Initiation
The starting point of any legislative prope

somebody suggests that the EU should act
Most likely this will be the Commission.
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it is described fu Commission because, apart from some
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on a matter where citizens consider that a legal act
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menting the Treaties.

However, as with Council and EP requests, the
Commission is not under an obligation to respond
positively, and in practice it has done so. Only 36 of
the 56 initiatives that were deemed to have been prop-
erly submitted up to the autumn of 2016 were deemed
to be admissible, with the main reason for inadmis-
sible submissions being they were judged not to be
within the Commission’s powers: hence the rejections
of intended petitions on subjects as varied as the abo-
lition of bullfighting, an unconditional basic income,
and stopping proposed trade agreements with the
USA and Canada. Of the 36 that were deemed to have
been properly submitted, only three had gathered the
requisite number of signatures, and none of these had
resulted in new legislation being proposed.

Preparation of a text

In preparing a text, a number of matters must be care-
fully considered by the Commission in addition to the
direct policy considerations at issue.

* The proposal must have the correct legal base — that
is, it must be based on the correct treaty article(s).
Normally this is a straightforward matter and there
is no room for argument, but sometimes disputes
arise when a proposal cuts across policy areas and
the Commission chooses a legal base that is deemed
by a policy actor to be unsatisfactory. For example,
a member state that is concerned about the possible
implications of a policy proposal is likely to prefer
a procedure where unanimity rather than QMV
applies in the Council, whilst the EP always prefers
the ordinary legislative procedure to be used rather
than the consultation procedure because this gives
it a potential veto. The question of legal base can
therefore be controversial, and has resulted in
references to the CJEU.

* Justification of the proposal must be given in

terms of the application of the subsidiarity and
proportionality principles. This requirement takes
the form of a series of questions on subsidiarity
and proportionality needing to be answered in the
explanatory memorandum that is attached to each
proposal.
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Box 19.1

Special legislative procedures

Ad hoc procedures
Annual budget — joint decision of EP and Council.

European Parliament acts
Statute for Members of the European Parliament (MEPs). (Adoption by EP after obtaining conss
Council and after consulting Commission. )
Provisions governing the exercise of the right of inquiry. (Adoption by EP after obtaining consen
Council and Commission.)

Statute of European Ombudsman. (Adoption by EP after obtaining consent of Council and
Commission. )

Council acts

Unanimity and consent of European Parliament

Measures to combat discrimination.

Extension of citizenship-related rights. (National ratifications also required.)
European Public Prosecutor’s Office.

Uniform electoral procedure. (On initiative from and after consent of EP. National ratifications also req
Multiannual financial frameworks.

Unanimity and consultation of European Parliament
Accession to the European Convention on Human Rights. (Council decision on a proposal fron
negotiator of the agreement [in principle the Commission], with consent of EP.)

Measures concerning social security or social protection.

Citizenship: right to vote and stand for election in member state of residence in municipal and
European elections.

Adoption of measures that constitute a step backwards in Union law as regards the liberalisatios
the movement of capital to or from third countries.

Measures concerning passports, identity cards and residence permits.

Judicial cooperation in civil matters concerning measures relating to family law with cross-bore
implications.*

e Where appropriate, justification must be given in  that officials are or become highly expert in pa
terms of the environmental impact of the proposal.  policy areas, and results in the distribution of
This usually applies, for example, to transport and  mation about policy proposals being very depe
agriculture proposals. in the early stages at least, on the preferred apg

e The probable financial implications for the EU of officials responsible for dossiers.
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When the Commissioners are satisfied, the
Secretariat General is asked to submit the draft to the
College of Commissioners. The draft is then scruti-
nised, and possibly amended, in a meeting of special
chefs and/or chefs de cabinet. If the draft is judged to
be uncontroversial, the College may adopt it by writ-
ten procedure; if it is controversial the Commissioners
may, after debate, accept it, reject it, amend it, or refer
it back to the relevant DG for further consideration.

* * *

When preparing a text, officials usually find themselves
the focus of attention from many directions. Knowing
that the Commission’s thinking is normally at its most
flexible at this preliminary stage, and knowing too that
once a proposal is formalised it is more difficult for it
to be changed, interested parties use whatever means
they can to press their views. Four factors most affect
the extent to which the Commission is prepared to
listen to outside interests at this pre-proposal stage:

* What contacts and channels have already been regu-
larised in the sector and which ways of proceeding
have proved to be effective in the past?

® What political considerations arise and how impor-
tant is it to incorporate different sectional and
national views from the outset?

* How dependent is the Commission on outside
knowledge and expertise?

* How do the relevant Commission officials prefer
to work?

Assuming, as it is normally reasonable to do,
Commission receptivity, there are several ways in
which external views may be brought to the attention
of those involved in the drafting of a proposal. The
Commission itself may request a report, perhaps from
a university or a research institute. Interest groups
may submit briefing documents. Professional lob-
byists, politicians, and officials from the Permanent
Representations may press preferences in informal
meetings. EP committees and EESC sections may be
sounded out. And use may be made of the extensive
advisory committee system that is clustered around
the Commission (see Chapter 9).

There is thus no standard consultative pattern
or procedure. An important consequence of this is
that governmental involvement in the preparation
of Commission texts varies considerably. Indeed, not

only is there variation in involvement, there is
variation in knowledge of the Commission’s ints
tions. Sometimes governments are fully aware
Commission thinking, because national officials &
been formally consulted in committees of expe
Sometimes sectional interests represented on ¢
sultative committees will let their governments &
what is going on. Sometimes governments wil
abreast of developments as a result of having
sources within the Commission, most prof
through officials in their Permanent Representats
But occasionally governments are not much aw
proposals until they are published.

The time that elapses between the decision to &
ate a proposal and the publication by the Comms
of its text naturally depends on a number of faz
Is there any urgency? How keen is the Commisss
press ahead? How widespread are the consultatie
there consensus amongst key external actors ang
the Commission want their prior support? Is
consensus within the Commission itself? Not sus
ingly, lapses of well over a year are common.

The opinions of the European Parliamen
European Economic and Social Commi
and the Committee of the Regions

On publication, the Commission’s text is subm
the Council for a decision and to the EP and. &
priate, the EESC and the CoR, for their opinic

The EP is by far the most influential of ¢
sultative bodies. Though it does not have
lative powers under the consultation procs
has enough weapons in its arsenal to ensure
views are given serious consideration, parts
the Commission. Its representational claims
source of its influence. The quality of its as
and its suggestions are another. And it has ¢
of delay, by virtue of the requirement that
opinion must be known before the propos:
formally adopted by the Council.

As was shown in Chapter 12, most of th
work undertaken by the EP on proposed
is handled by its standing committees and.
extent, its political groups. Both the comm
the groups advise MEPs on how to vote in ¢

The usual way in which plenaries act to bris
to bear is to vote on amendments to the Ce
proposal, but not to vote on the draf
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dution — which constitutes the EP’s opinion — until
Commission states, as it is obliged to do, whether
ot it will change its text to incorporate the amend-
-5 that have been approved by the EP. (Under the
~sultation, and ordinary procedures, the Commission
- amend, or even withdraw, its text at any time, apart
at the third stage of the ordinary procedure.) If the
~endments are accepted by the Commission a favour-
opinion is issued, and the amended text becomes
text that the Council considers. If all or some of the
nendments are not accepted by the Commission, the
> can exert pressure by not issuing an opinion and
“wferring the proposal back to the committee responsible.
reference back can also be made if the whole proposal is
‘udged to be unacceptable. Withholding an opinion does
=ot, it should be emphasised, mean that the EP has a veto
sower, because it is legally obliged to issue opinions and
#he CJEU has referred to the duty of loyal cooperation
setween EU institutions. What the withholding of opin-
wons does do, however, is to give the EP the often useful
bargaining and pressurising tool of the power of delay.
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For reasons that were outlined in Chapter 12 and
which are considered further below, it is difficult to
estimate the precise impact the EP has on EU legislation.
In general terms, however, it can be said that the record
in the context of the consultation procedure is mixed.

On the ‘positive’ side, the Commission is normally
sympathetic to the EP’s views and accepts about
three-quarters of its amendments. The Council is less
sympathetic and accepts well under half of the amend-
ments, but that still means that many EP amend-
ments, on many different policy matters, find their
way into the final legislative texts.

On the ‘negative’ side, there are three main points to
be made. First, there is not much the EP can do if the
Council rejects its opinion. The best it can normally
hope for is a conciliation meeting with the Council (not
to be confused with a conciliation committee meeting
under the ordinary procedure), but such meetings usu-
ally achieve little — mainly because the Council has no
wish to re-open questions that may put at risk its own,
often exhaustively negotiated, agreements. Second,
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the Council occasionally — though much less than it
used to — takes a decision ‘in principle’ or ‘subject to
Parliament’s opinion’, before the opinion has even
been delivered. In such circumstances the EP’s views,
once known, are unlikely to result in the Council hay-
ing second thoughts. Third, it is possible for the text
of proposals to be changed after the EP has issued its
opinion. There is some safeguard against the potential
implications of this insofar as the CJEU has indicated
that the Council should refer a legislative proposal
back to the EP if the Council substantially amends the
proposal after the EP has issued its opinion. Moreover,
there is a Council-EP understanding that the former
will not make substantial changes without referring
back to the EP. In practice, however, the question of
what constitutes a substantial amendment is open to
interpretation and references back do not always occur,

* * *

The EESC and the CoR are not so well placed as the
EP to influence the control of legislative proposals.
As was explained in Chapter 14, a major reason for
this is that their formal powers are not as great: whilst
they must be consulted on draft legislation in many
policy spheres, consultation is only optional in some.
Furthermore, when they are consulted the Council or
the Commission may lay down a very tight timetable,
can go ahead if no opinion is issued by a specified date,
and cannot normally be greatly pressurised if either
the EESC or the CoR want changes to a text. Other
sources of weakness include the part-time capacity of
their members, the personal rather than representa-
tional nature of much of their memberships, and the
perception by many interests and regional bodies that
advisory committees and direct forms of lobbying are
more effective channels of influence.

Decision-making in the Council

The Council does not wait for the views of the EP,
the EESC, and the CoR before it begins to examine a
proposal. Indeed, governments may begin preparing
their positions for the Council, and informal discus-
sions and deliberations may even take place within
the Council itself, before the formal referral from the
Commission.

The standard procedure in the Council is for the
proposal to be referred initially to a working party of
national representatives for detailed examination. The

representatives have two principal tasks: to ens
the interests of their country are safeguarded.
try to reach an agreement on a text. Inevitak
two responsibilities do not always coincide.
consequence that working party deliberations.
protracted. Progress depends on many fac
controversiality of the proposal; the extent
it benefits or damages states differentially;
ber of countries, especially large countries.
for progress; the enthusiasm and competence
Presidency; the tactical skills of the nations
sentatives and their capacity to trade dispute
(both of which are dependent on personal 2%
the sort of briefs laid down for representatives
governments); and the flexibility of the Co
in agreeing to change its text.
Once a working party has gone as far as it
a proposal — which can mean reaching a geness
ment, agreeing on most points but with res
entered by some countries on particular
very little agreement at all on the main iss
erence is made upwards to COREPER or.
cases, to a specialised committee — such as ¢
Committee on Agriculture (SCA). At this
Permanent Representatives (in COREPER
deputies (in COREPER 1), or senior offick
the SCA) concern themselves not so much
technical details of a proposal as with its =
to some extent, its political, implications.
possible, differences left over from the works
are sorted out and, if appropriate, the P
establishes in what circumstances, if any,
majority exists. In the event of no resolution
ences being identified or seeming to be p
proposal is then either referred back to ¢
party for further detailed consideration or &
to the ministers for political resolution.
All proposals must be formally appre
ministers. Those that have been agreed at 2 &
of the Council machinery are placed on the.
agenda as ‘A’ points and are normally quic
Where, however, outstanding problems and
have to be considered a number of things &
One is that the political authority that mins
and the preparatory work undertaken
prior to ministerial meetings, may clear
an agreed settlement: perhaps reached «
lunch, perhaps hammered out in long ans
adjourned Council sessions. A second
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ordinary legislative procedure

<o-decision procedure was created by the
richt Treaty. But, it was not named as such
Treaty but rather was referred to, throughout
zaty, by reference to the article that set out its
ssions — Article 189b. However, since the proce-
provided for co-decision making by the EP and
il, it came to be referred to in everyday use as
20-decision procedure. The Amsterdam Treaty,
2 amended aspects of the procedure, similarly
ot formally name it, with the consequence that
r the re-numbered TEC it officially became
Article 251 procedure. The TFEU did finally
mally name the procedure, but in recognition of
* fact that it would be the dominant procedure
en the Treaty came into effect, called it not the
secision procedure but rather the ordinary legis-
¢ procedure. The procedure is set out in Article
TFEU.
The co-decision procedure grew out of and extended
cooperation procedure, which was created by the
The cooperation procedure was established for
ding problems and differend® main reasons. First, it was seen as being neces-
number of things can happd, especially with the internal market programme
authority that ministers carf® mind, to increase the efficiency, and more especially
vork undertaken by officie speed, of decision-making processes. This was
etings, may clear the way #hieved by enabling QMV to be used in the Council
erhaps reached quickly oWen decisions were made under the procedure and by
ed out in long and frequenf#¥ing down time limitations for the institutions to act
ions. A second possibility #ering the later stages of the procedure. Second, it was

a response to concerns about ‘the democratic deficit’,
and more particularly pressures for more powers to
be given to the EP. This was achieved by introducing
a two-reading stage for legislation, and increasing the
EP’s leverage — though not to the point of giving it a
veto — over the Council at second reading,

Democratic deficit concerns and pressures from the
EP were also very much behind the creation of the co-
decision procedure in the Maastricht Treaty. Whilst
the cooperation procedure had certainly increased
the EP’s influence, it did not give the EP the power of
veto if the Council was resolved to press ahead with a
legislative proposal. The co-decision procedure gave
the EP this power of veto.

The application of the procedure was restricted
to 15 treaty articles under the Maastricht Treaty, but
was extended by the Amsterdam and Nice Treaties.
However, two of the core policy areas remaining
outside of the remit of the procedure — agriculture
and trade — were included in the raft of extensions
to the reach of the procedure that was part of the
Lisbon Treaty, with the consequence that now about
90 per cent of legislative proposals are based on the
procedure.

The nature of the ordinary legislative procedure will
now be described. It will be seen that it is a one-, two-,
or three-reading procedure, with four stages at which
the legislators can reach agreement and conclude a leg-
islative process. As such, it is a procedure that strongly
encourages the EP, the Council, and the Commission
to engage in intensive and extensive inter-institutional
bargaining. Such bargaining was already developing
before the co-decision procedure was established as a
result of the creation of the cooperation procedure, but
under co-decision it became an absolutely central part
of the legislative process. The nature of the ordinary
procedure is such that if the three institutions do not
liaise and work closely with one another, protracted
delays may occur in the early legislative stages and
impasses may occur in the later stages. Since, though
they may disagree on points of detail, each of the insti-
tutions normally wants legislative proposals to become
legislative texts, the inevitable requirement is that they
spend a lot of time communicating with one another —
in forums ranging from a mushrooming number of
formal inter-institutional meetings to casual off-the-
record conversations between key institutional policy
actors. Figure 19.2 provides a diagrammatic represen-
tation of the procedure.
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First reading the Permanent Representation of the incumé
Presidency and from the Genera] Secretariat of
Council. Trilogues try to resolve differences be
formal decisions are taken in the Commission.
Council and in EP committees and plenaries. As s
. though trilogue agreements are informal and
ordinary procedure, be approved by the formal procedures applic:
within the decision-making institutions,
become the drivers of the ordin
2009-14 Parliament there were no less than 1,500
logues on approximately 350 ordinary procedure
(European Parliament, 2014a).
COREPER. If the Council and the Ep do not reach
ment at the first reading,
the EP’s opinion, adopts a common position —
QMYV being available for this purpose — or lets
known what its common position could and «

The pre-proposal Processes are much as they are
under the consultation procedure, though with the
Commission being a little more sensitive to the EP’s
likely reactions given its greater powers under the

After the Commission has published its proposal,
it is examined by the EP and the Council through
their normal mechanisms: that is, with most of the
detailed work being undertaken by the relevant EP
committee(s) and by Council working parties and

Prior to the Amsterdam Treaty it was not possible
for a text to be adopted at the first legislative reading.
However, as part of an attempt to streamline what
was widely agreed to be a somewhat cumbersome
procedure, the Treaty made provision for a text to be
adopted at first reading providing the Council and
the EP agree on its contents and that other ‘stand- ]
ard’ legislative requirements are met — notably the Second reading
EESC and the CoR are consulted as appropriate, and
amendments with which the Commission does not
agree receive unanimous support in the Council. (This
latter requirement applies to all stages of all legislative ations,
procedures, apart from the final — conciliation - stage
of the ordinary procedure.)

Since the Amsterdam Treaty, the number of leg-

not include,

increased, to the extent that around 85 per cent are
now agreed at this stage ( European Parliament, 2014a),

A number of factors explain why so many propos- pe reached (s
als are agreed at this early legislative stage, includ-
ing: improved inter-institutional Cooperation at the
agenda—setting and policy formulation stages of the the same voting rule
legislative cycle; increased cultural ‘rapprochement’ If the EP rejects the
of the institutions; and increased familiarity with,
and institutionalisation of, the ordinary procedure.,
A key part of the institutionalisation, at al] legisla-
tive readings, is what are known as trilogues, which

majority of its members,
tice this rarely happens.)

responsibility for the proposed legislation in question,
relevant actors from the Commission, the EP, and the
Council. A typical trilogue includes: the individuals/
teams mainly responsible for drafting the proposal
in the DG that is chef de file, plus line managers; the Thjs means that about 98

reading occurs,

chair of the committee mainly handling the proposal  4re adopted by the EP and Cou

in the EP, plus the rapporteur and representatives
of other political groups; and senior officials from and b).

they
ary procedure. In

the Council, on reces

At its second reading, the EP can approve, an
reject, or take no action on a common positic
likely common position. To assist the EP in its dels
the Council must provide the EP with an =
nation of the common position and the Comms
must also explain its thinking,

whether or not it will accept E
islative proposals agreed at first reading has steadily If the EP and Council can

including in respe
P amendments.
negotiate an agreed
after the former’s first reading but before the 1
first reading, an early second reading agreemens
ee Box 19.2). If the EP approves or
no action on a common position the Counc |
within three months, adopt it as a legislative act (i
s as applied at the first rez
position by an ab
the proposal falls. (In
And if the EP amer
common position by an absolute majority of its
bers and the Council at ts second reading is :
bring together, at appropriate levels of seniority and accept the text approved by the EP, a third legs

common

Around 13 per cent of proposals are adog
second reading — with 8 per cent at early seconé »
ings and 5 per cent after complete second
per cent of proposak
ncil are adopted &
end of second readings (European Parliamens:.

i reading

* reading — which
— Opens within s
prove the text sy

2 proposal being re
= composed of an
Council and the
Sgures given above,
Sative proposals — me
als that are polig;
ning of a conciliat
2009-14 Parliame
referred: Jegs than 2
D0sals.

20st 60 people, dray
e EP, make up th
cetings, which mak
Segotiations, Accordi
Zmost invariably preg
2l trilogues. In aroi
Terred to a conciljatio,
ina trilogue meeting,
€€ 1o approve the tey
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procedures
institutions, t
ordinary proced
were no less than
ordina; :
142). Iy proce
EP do not reac
d the Councﬂ, on
2 common positie
this purpose — or
position could ar

-ments under the ordinary legislative procedure

possible readings, there are four stages at which, following
agreement and conclude the procedure.

n a compromise text prior to Parliament’s first read-
lenary (Parliament’s first reading position) and then

ordinary procedure involves three
-gotiations, the co-legislators can reach

ling agreement. The co-legislators agree o
¢. The agreement reached is adopted by the p
 Council (Council’s first reading position).

econd reading agreement. The co-legislators agree on a
g position but before the Council’s first reading position.
. Council (Council’s first reading position) and the EP plenary

compromise text after Parliament’s first
The agreement reached is then adopted
(as Parliament’s second reading

.
d reading agreement. The co-legislators agree on a compromise text prior to Parliament’s second
ag vote. The agreement reached is then adopted by the plenary (Parliament’s second reading posi-

1d the Council (Council’s second reading position).
d reading amendments, the

sliation. If the Council does not approve all of Parliament’s secon

islators can agree on a joint text within the Conciliation Committee. The joint text must be

wved at third reading by both the Parliament and the Council.

EP can a
PProve 42oted from European Parliament, 2014(b): 20. o

a. common po
-‘l_NSt the EP in its
the EP with a

and the Co

including in ' reading If the conciliation committee agrees on 4 joint

e dments ) Ligpd.] o text — and it normally has six weeks to do so — the
' mding — which is known as the conciliation  o1.oh05al is referred back to the Council and the EP

fopens within six weeks of the CO‘?HCﬂ failing ;¢ final adoption within a period of six weeks. In this
e the tCXt, supported by the EP, w1th the con-  gnal vote the Council acts by QMV and the EP by a
fgroposal being referred to a conciliation cOm- ajgrity of the votes cast. Failure by the Council and
composed of an equal number of representalives  the EP to agree on a text means the proposal cannot

negotiate an agre
but before the

reading agreeme
the EP approves ¢

R l: 'fhle F:Olm Council and the EP. As can be deduced from ¢ adopted

slat . :
atgtlheaf;::tar e Ve above, only a very small number of It is unusual for legislative proposals to fail at this
< proposals — mostly confined to very difficult  yyirg legislative stage. When a proposal does fail, it is

2l that are politically sensitive — require the P ;8

e proposal falls, - gy . common for the Commission to subsequently re-present

if the EP s- (I ng of a conC}llatlon comrm.ttee. Indeed, dur- ;i 4 form that enables it to be approved by the Council
i - amey 200914 Parliament, only nine such proposals .4 the EP

majority of its 8 erred: less than 2 per cent of the total number

reading is unz

EP, a third legis

position by an ab

DOsals.

ast 60 people, drawn equally from the Council The consent procedure

. EP, make up the membership of concilia-
-etings, which makes them rather unwieldy for ~ The consent procedure, which was established as the

-sotiations. Accordingly, conciliation meetings  assent procedure by the SEA, appears at first sight to
sost invariably preceded by smaller and more be simple in form, being a single-stage procedure in

trilogues. In around half of the cases that which proposed measures have to be approved by
both the Council and the EP. The procedure does not

allow the EP to make amendments, which might be
thought to confine it to a rather limited confirmatory/

s are adopt
at early second
€ second reacs
<ent of proposals
i are adOpted D
Parliament, 28

serred to a conciliation committee, a joint text is
in a trilogue meeting, leaving the full conciliation
11ee to approve the text without much discussion
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withholding role, but by having the power to say ‘no’
to proposals it also has the power to indicate to what
it will say ‘yes’.

However, the procedure is in fact rather more com-
plex than initially it appears. This is primarily because
although unanimity is normally required in the
Council it is not always so, whilst in the EP a majority
of those voting suffices for some measures but an abso-
lute majority is required for others. The complexity is
extreme in respect of breaches and potential breaches
by member states of the fundamental principles on
which the EU is founded, as the extracts from Article 7
TEU post-Lisbon on pp. 116-17 show.

The consent procedure is not used for ‘normal’
legislation but is mostly reserved for special types of
decision, such as certain international agreements, EU
enlargements, and the multiannual financial frame-
works. As a legislative procedure, it is used only for
new legislation on combating discrimination and for
legislation that has no clear treaty base.

EU Legislation After Adoption

There are considerable variations in what happens
to proposals after they are adopted as EU legislation,
what use is made of them, and how they are applied.
Many of these variations are considered at some
length in other chapters — notably in Chapters 9, 13,
and 16 — but it will be useful to pull together the more
important variations here in order to give an indica-
tion of the overall picture.

The need for additional legislation

Much legislation requires the adoption of additional
legislative/regulatory measures:

* Legislation often needs to be supplemented by
implementing legislation so as to fit it to particular
circumstances, to adapt it to changing conditions,
and to keep it up to date. Indeed, on a quantita-
tive basis the vast bulk of EU legislation is imple-
menting legislation, usually issued in the form of
Commission regulations and decisions. The ways
in which most of this legislation is issued are exam-
ined in Chapter 9, in the section on Commission
rule-making,

* Some legislation needs to be followed up not ; ermine which a
with implementing legislation but with furs 0 their case ar
‘policy” legislation. This is most obviously be made. As
case in respect of ‘framework’ legislation, wh tives are tran
is legislation that lays down general principles ween member sz
basic rules that member states have to follow & slative procedus
policy area, but which needs usually to be comn Brtance of part
mented by more narrowly focused legislation Bowever, is f
covers in a reasonably detailed manner iss &ing the neces

Initiatives/actions that fall within the remit o
framework.

* Legislation that also requires further meas
the ‘new approach’ legislation that constitute
important part of the internal market legal £
work. Under the approach, the EU does ne
to harmonise all the specifications and teck
standards of marketed goods, but confines
to producing relatively short texts that lay
‘essential requirements’, in particular require:
relating to health and safety and to consume
environmental protection. As long as member
abide by the ‘essential requirements’ they ca
their own national standards — subject to the
being protectionist in nature — which are s
to mutual recognition by other states. He
national standards are generally supposed
replaced by European standards that are ags

intr i
S 10 already pj
. _le’oma&‘i

European standards bodies. The main such & :;to the
are the European Committee for Standards s
(CEN) and the European Commite and i
Electrotechnical Standardisation (CENELEC

CEN and CENELEC include non-EU e

amongst their membership, and both use 2ed to |

voting procedures for the taking of final d
on standards. Once European standards are
EU states must adopt them within a fize
limit, and within the same time limit mus
all conflicting national standards.

The need to transpose legislat

Once they have been approved at EU leve
tions and most decisions do not require
tional measures to be taken at national |

g catches,
the scheduled date of application. But direc » payments
not normally assume legislative force until and so on_
been transposed into national law by the d terms the

national authorities. The member states =
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states have
ds usually te
v focused legs

wch are the appropriate national authori-
2nd by what process the transposition
s a result, the mechanisms by which
sransposed at the national level varies
wer states according to differing national
cedures and differing perceptions of the
particular directives. The general pat-
= is for transposition to be achieved by

detailed mans necessary legal text to existing legisla-
| within the ¢ sducing new legislation, or by adding new
j -ady planned legislation. States are given
ires further = a few weeks to a few years to effect the
ation that con 2 — the final date being specified in the
tnal market leg 2nd are obliged to notify the Commission
=|_l- the EU de 2al legislation, regulations, or administra-
cifications and sons that have been adopted to give formal
»ods, but conf ach directive.

jort texts that most part, transposition is not a major
| particular reqe %or the EU, with Commission ‘scorecards’
tv and to conse zverage transposition rates for all member
As long as membe sistently being well over 90 per cent. Some

including Denmark, Malta, and Ireland - do,
have better average transposition records
.rs, with the consequence that there are some
- between member states in terms of the
+ which, and extent to which, directives are
~rated into national law. There are variations
terms of the frequency with which states are
~ 10 Commission and Court action for non-,
slete, and incorrect transposition of EU law.

sirements’ they ca
ds — subject to tf
ure — which are
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dards that are agre
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need to apply legislation

snsibilities for applying EU legislation are
.4 between EU authorities and national agencies.
main EU authorities are the various DGs that
responsible for particular policies: Agriculture,
series, Regional Policy, Competition, Research,
<o on. EU executive agencies (see Chapter 14) also
sertake a limited amount of EU-level implementa-
. The national agencies are mainly the numerous
<onal and subnational authorities whose respon-
ity it is to collect excise duties, read tachographs,
snitor fishing catches, check that agriculture pro-
sce for which payments are made is of the quality
at is claimed, and so on.

In very broad terms the division of responsibilities
cen the two levels in terms of day-to-day policy

>se legislation

ed at EU level, reg
not require any adé
it national level befo
tion. But directives ¢
e force until they has
law by the appropriats
nber states themselve

implementation is that the Commission oversees and
the national and subnational authorities do most of
the ‘front line’ work. Only in a few policy areas, of
which competition is the most important, does the
Commission directly implement itself. This means
that the Commission needs to move carefully and,
because it does not wish to stoke up national resent-
ments, must negotiate and discuss implementing
problems with authorities in member states rather
than rush to initiate legal proceedings against them.
However, despite — or in some respects because of -
the range of agencies that have some responsibility for
policy implementation and implementation control,
it is evident that all is not well with the application
of some EU policies. Three types of difficulty may be
taken to illustrate the nature of the implementation
challenge. First, the Anti-Fraud Office (OLAF) and the
Court of Auditors have identified serious implementa-
tion failings in connection with aspects of EU spend-
ing, especially in connection with the CAP and ERDF.
According to some estimates, fraud might account for
as much as 5 per cent of the EU budget. Second, there
are a number of high-profile and sensitive policy areas,
of which competition and fishing are examples, where
national implementation agencies are well aware that
vigorous policy implementation could sometimes be
damaging to national interests, and are therefore not
over-zealous in taking action against suspected irregu-
larities. In respect of such policy areas, the Commission
sometimes must, as was shown in Chapter 9, display
political sensitivity. And, third, many implementa-
tion problems arise not from deliberate deception
but from incorrect understanding and application of
the EU’s highly complex body of legislation. The con-
trol mechanisms and administrative procedures for
applying this legislation have been strengthened over
the years, not least in respect of flows of information
between the Commission and the national agencies.
But the fact is that with the Commission being unable
to conduct very much direct surveillance of its own
because of limited powers and resources, and with
much EU legislation being so complicated that it is
barely comprehensible even to the expert, it probably
will never be possible to ensure that all laws are fully,
properly, and uniformly implemented.

Taking this last point a little further, some sense
of the difficulties the EU has in attempting to apply
its policies in a uniform and efficient manner can be
gauged by reference to the sheer volume of overlapping
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laws that exist in some areas of EU activity and the
large number of contracts the EU has to deal with in
some funded areas. Regarding overlapping laws, there
are, for example, over 50 directives in force on label-
ling, nearly 40 on professional qualifications, over 20
on approval of types of vehicles, and around 15 on
packaging. Regarding the large number of contracts,
development policy makes the point, with over 40,000
development aid projects running at one time.

Concluding Remarks

Until the mid-1980s, the EC had a unicameral legisla-
tive system. That is to say the Council was the sole
legislator, with the EP being restricted to a consulta-
tive position. Starting, however, with the SEA and
continuing through every round of treaty reform since
then, the EP’s powers have been extended, to such
an extent that the EU now has a genuinely bicameral
legislative system. Few policy areas now remain in
which the approval of both the Council and EP are not
necessary to enable legislation to be made.

The main legislative procedure, the now-named
ordinary procedure, is formally a somewhat complex

three-reading procedure. In practice, however, the E
and the Council agree on the content of most legis
tive proposals well before the third stage is reache
This working flexibility greatly assists with the g
duction of most legislation within reasonable t
limits. Of course, particularly controversial legi
proposals can run into considerable difficulties,
that is a consequence not so much of the nature
the EU’s legislative procedures as of the political ¢
sions within the EU and of the fact that the EU is
a majoritarian political system.

The implementation of legislation is a probik
for the EU. The difficulty is not so much with
transposition of EU laws into national law as
the ‘ground-level’ application of EU laws.
of the problems that exist stem from attemps
evade the law, but most are a consequence of &
tended administrative irregularities. The relianc
the EU on national agencies for the great bu
direct application of EU laws is a central une
ing reason for many of the difficulties. It juss
fact that, notwithstanding extensive Comms
overseeing and promotion of best practice,
remain many differences — of size, competes
working patterns, and cultures — between nats
administrations.
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