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1. Overview

1.1. Introduction

FEATURES OF INTERNATIONAL INVESTMENT ARBITRATION

‘Tnvestment Law, 14.1. Bilateral

Kristing Klykova

I. Overview. |, Introducti

; =Y el tion. 12, j Gt iz

History of Gy - INvestment Arh : ’
Invesiment arbitration ang ICSID. 14, Di:'ccl Sourrs:f :'f ILterEl.ioll:nii

Treaty. 143, F vestment Treaty (“BIT™). | 4.2, Energy Charter

i 4yFr{>u 4 dun:lgn Investment Promotion and Pmtcctioll Agre cmg:f‘ﬂp A")

A4, e Agreements (“FTAs™). | greement (7 .

Rules. 1.4.6. Agree i 4 zulations and

Law. 2. Thvestment Avh; raontracm_ I's'lo'h“_ Sources of Intemational Investment
Arbitration Bawees o s uljn:;;};:;;h:r Types of Arbitration. 2.1.

Permanent Court of Justice, 2 t o ice, 2.1.2.
Arbitration. Example of jc 2. Ad Hoc. 3. Characteristics of Investment

iution. 3.1. Consent to

o %ﬂ?ﬂhl 1.2. Consent in Foreign Investment

s L 3%% tione -BILs. 3.14 Multlteral Treaties 3.2. Personal jurisdiction

bdivisi P “Contracting State”, 32.2. Constituent
SudcvIsion or agency of the Coniracting Stte, 3.3, National of another
sontracting state. 3.3. Subject matter jurisdiction of ICSID (“ratione matériae™).
3.3.1. Legal Dispute. 332 “Acising directly out of*, 333, Inyemncns 4o Most-
Favored Nation (MFN) Treatment. 3 4. Causes of action in investment arbitration.
3.‘4.2.‘ N_atlonal Treatment (NT), 1.4.3. Tmpairment by Arbitrary, Unreasonable or
Discriminatory Measures. 3.44. Fair and Equitable Treatment (FET). 3.4.5. Full
Pmtec}"’“ and Se_curity, 34.6. Expropriation. 4, Arbitrators. 4.1. Number and
Selection of Arbitrators, 3, Appropriate Forum. 5.1, ICSID Conciliation or
Arbitration? Ambiguity. 5.2. ICSID Conciliation, 23 ICSID Arbitration. 5.4. ICSID
Additi i Ad Hoc Arbitration. 5.6. Diplomatic Protection. 5.7, State-
State [j tle . The Award and National Courts. 7. Remedies, 7.4,
Annulment. 7.3. Revision. 72. Interpretation. 7.1, Supplementation and
rectification, 8. Recognition and Enforcement of ICSID Aw: :

Foreign direct investment (“FDI”) opens new markets, brings new technology,

rights, privil d dispute settlement mechanisms ca
privileges an p (“BIT”), a free trade agreement

i : i ttréaty
Investm tate, a bilateral investmen ; :
ent law of the host s : e

B . ct si
With investment provisions (“FTA”) or an agmement/conlr? X B

and the host state, oo

skills, jobs, financing and products. The importance of FDI leads many states to search for the
ways to attract it. A recent attraction has been the promise of certain rights and privileges to
the investor, such as national treatment (“NT”), most favored nation treatment (“Mﬂt‘“)’ 5
and equitable treatment (“FET”), as well s mechanisms to ensure that the promises are

; . isms). Such
fulfilled and that the remedy exists if they are violated (dispute settlement mechanisms) uc
d ‘in the foreign
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international trade. N

transfer, balance of payments 1m
effects for the competitiveness

d political processes. To increase benefits or reduce negative CITCC{S‘ hog Uy
resources an 4 5

odify or even climinate the conditions present whey, the ;
y G

of the host state’s domestie i"‘illstrics
negatve s

adopt legislation that m

agreed to make the investment. However, investors may be more likely to invest jp the -y
!-“:az make commitments to their investors at the international level 1hrnum

| SEa— s § ! 2

\with investment protection provisions . W '\“’*U‘““z ™

\ In the light of the possible instability on the side of the host State, the

i""'cnq
is not only interested in maximizing the returns from the investment, but also proge Clng
: 3

@Wﬁmmuwas_ Chﬂngiu%&“

governmental behavior. For such a protection, the investor can enter into Contracts g4
goveamental behavior, £

agreements with the govenmental agenuiew agreements/contragyg may
also provide special privileges to the investor, allowing the latter to take the necessary Stes
for the maximization of benefits (access to natural resources, tax deductions etc.).
f When the interests of the host state and the investor are in conflict, ths
;rldigpu[es arise. Such disputes can be resolved through domestic courts of the host state,
!I". domestic courts of other states, diplomatic protection or arbitration.
' If no agreement exists, the dispute will likely be considered by the
domestic courts of the host state. However, investors may be concerned about possible
partiality or prejudice of the host state’s judicial system, as well as the fact that the domesti
laws of the host state will be applied, which do not necessarily provide for investor's

. b . . .
protections.” Moreover, domestic courts usually do not have experience resolving

international investment disputes.’

' Eric Neumayer and Layra § :
255, : o s
Developing Countries?, Worl:{J LDZchO Bilateral Investment Treaties Increase Foreign Dircet Investment

- opment Vol. 33, No. 10 156715 < fwww, Iseaculd
geographyandenvironmen ' % pp. 85, 2005. hup: 156
s y Uwhoswhofpmﬁlcs}ncumaycrfpdffan1cle%20in%20worId%Zt)dechupmcnl%ﬂ"lm
2 .
»“TNCTAD oy, bt 6 US 9,25 (194
on Dj 3 Als ;

(1320vcnriew_en.pdf 'Spue. - Settlement; Overview, p. 7, hitp://unctad.org/en/docs/edmm¥
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vestor, and only the investor's femedics of the
py the 10V cstor, and OnTy The mvestor’s state. nop the investor Rt st

« Can iﬂ"okc i
en the states

arbitration has

ly lengthy and often political, leading to tension het
) : we

ﬂ.pmul
1 of the dispute. Where avajlaple, investment

r,;so]li'm' )
diplo“““"": protection’, depoliticizing the dispute by ¢fim;

and not always 10
largely replaced
nating the mvestor's state from the

b
dispute settlement process.

recent option. The obligation to arbitrate can be included in the 3

investor and the host state/its agencies, B :
the investor g ITS or FTAs, as well as foreign investment law
Mt_gtc, _The instrument of consent may provide for arbitration administered by a

variety of institutions, or ad hoc arbitration. Provided that the applicable jurisdictional
requisites arc satisfied, the International Centre for the Settlement of Investment Disputes
(ICSID) may administer the dispute.” The Intemational Chamber of Commerce (ICC), the
Stockholm Chamber of Commerce (SCC), and the Cairo Regional Centre for International
Commercial Arbitration (CRCICA) also administer investment arbitrations. Ad hoc
arbitration under the Arbitration Rules of the United Nations Commission on International
Trade Law (UNCITRAL) s also a frequent option.*

Other ways to solve investor-state disputes effectively can be
mediation, negotiations either between the states or investor and the state, conciliation and
ombuds services. Moreover, international investment disputes can be prevented. This can be

achieved through early neutral evaluation of the possible conflict between the investor and the

4 v

Ibid.

*Ben Juratowiteh, “The Relationship hetween Diplomatic Protec
Revigw - Fareign Investment Law Journal 10 (2008). ) -y . Reinisch and Ursula
" Christoph Schrever, “Investment Protection and lntemationa! R;j'”;xp;; l":,‘"su“ W (The Hague: Eleven
Kricbaum eds., Phe Law of International Relations — Liber Amicor: ewhold, (The Hague
!"ti‘l'rlniinnul Publishing, 2007): 345-358, at 347.

See below Section 1.2 1 May 2013,
J o) : Settlement, UNCTAD, # ay
' Recent Developments  in  Investor-State Dispute

*'“Pu’r'tm-:tml,urgfcnfl‘ublicationsLibmryMebdimml-"ﬁ-m'pdf‘

tion and Invest- ment Treaties”, 23(1) ICSID

183
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) : . y < ot B There 4rc "Ldrly . Investmeny 4
host state and addressing their divergent vicws on application/interpretatioy, Of the ' rh treatioy

g ljh.
FTA to agree on their differences.” o

As arbitration has become a dominant method of -'sﬂlving intey
: . . . i
investment disputes, this paper shall focus on investment arbitration, including it

nature, sources of investment law, causes of action, selection of the forum and the arbi
as well as recognition and enforcement of the investment awards,  Emphasig iy D};lccdf ‘
role of ICSID and the ISCID Convention in the resolution of investment disputes, b :nl :
the expense of other option available and the general legal environment in which invc',-l:im

ey

arbitration opcrates.
1.2. Investment Arbitration: role of ICSID

ICSID was established under the Convention on the Settlement of Disp
liteg

begy
l’()ugh

Generally, ISCIp j
available to settle disputes involving at least one contracting state of the ICSID C""Vemimq -

between the States and Nationals of Other States 1965 (“ICSID Convention™), which hyg
ratified by 149 states (as of May 20, 2013)'". 263 cases have already been resolved g,
ICSID mechanisms'', whereas 166 are pending (as of May 31, 2013).'2

an investor that is a national of a contracting state.

In addition to establishing ICSID, a center for administering arbitration, the
ICSID Convention also implements a framework for the enforcement of awards issued by
ICSID when the arbitration satisfies the requirements for application of the ICSIp
Convention.

ISCID administers arbitrations that fall under the Jurisdiction of the ICSIp
Convention, when the investor is an enterprise or national of a contracting state of the
Convention, as well as the host state and there is an independent source of consent fo
arbitrate. If out of the investor’s state and the host state only one is a contracting state to the
ICSID Convention, ICISD can administer the arbitration under its Additional Facility, but the

protection of the Convention are not available to aid in enforcement of the award.

? Investor-State Disputes: Prevention and Alternatives to Arbitration TT, UNCTAD, United Nations, New York
and Geneva, 2011: hitp://unctad.org/en/Docs/webdiacia20] 08 en.pdf.

" List of Contracting States and Other Signatories of the Convention, ICSID, 201
hle:fficsid.war]dhank,orga‘lCS]D!antScrvIct?requeslType=lCSIDDooRH&actionVal=Conu‘acﬁﬂgsmM&qu
rom=Main,

"""List of concluded cases', ICSID, 2011, (accessed 3 October 2012), http:/ficsid.worldbank.org/ICSID/Fronl
Serviet?request Type=GenCaseDtlsRH&actionVal=ListConcluded.

*List of pending cases’, ICSID, 2011, (accessed 3 October 2012), http://icsid.worldbank.org/ICSID/Front
Serviet? mqucstTprGenCaschlsRH&aclionV&hLislPending,
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,l,h!"r lrcal}"hw"d investment disputes wep filed (4 '
! wn

isions, mostly referring 1o cither ICSID of Mational invesimen

arbitratinn, or both,"?

, . of 2013
ga K jesID and its Additional Faciliyy, |3, with UNCITRJ‘

out of which 314 were
with th

: " ¥y AL, 27 wi "
il |n1crn;|timw| Chamber of Commerce ICC.*1he trends in [54 ?’“""‘ -
yit " o leading role of ICSID today, $ dispute settlomen
t
firm
cof
ry of investment arbitration and 1CSIp
isto
1 Hi$

The history of international investment arbitratiop dates back o h
when there

nt views between the capital-cxporting ang capital-importing countrie
5.

ore diverE® ; ;
W The capital exporters believed that the minimal

Standards under (he customary

ional law (cffective and prompt compensation in
ernd

! the event of eXpropriation,
o of contracts) had to be provided to the foreign inves

tors.
Capital importers, on the other hand, considered the natjonal treatment doctrine

ot
Dhscr‘*‘

s the only 0n¢ applicable to foreign investors, regulating the forcign investments by national
aws exclusively and cstablishing the national courts’ jurisdiction in the event of disputes.
such an approach was reflected, for example, during the Russian Revolution when the foreign
investors wWere provided with the national level of compensation, i.c. no compensation at all,
nd the uncompensated takings during and after World War 11,

In order to balance these divergent interests, the General Assembly of the
United Nations approved Resolution 1803 (XVII) in 1962, confirming the sovereignty over
the natural resources, but at the same time emphasizing that the foreign investments shall be
governed by the Resolution itself, national laws and international law, and that investment
contracts and agreements should be observed in the good faith.'® However, subsequent UN
Resolutions excluded the governance, and even the relevance, of the international law.

Conflict between the developing and the developed world continued and led to
the North/South dispute, which ended up with the Charter of Economic Rights and Duties of
the States of 1974. This Charter excluded the international law from the treatment of

. ies. hitp://www skadden.comvinsights/
" The Increasing Appeal and Novel Use of Bilateral Investment Treaties, http://www.skad

i'm“i"s'ﬂppeal-and—novcl-use-bilateral-investmcm-lrcaties = , y W
;,}Lmst developments in Investor-State Dispute Settlement’, UNCTAD, 2013, http:f/unctad
b icationsLihmryfwebdiaepchm 13d3_en. pdf
I:: ﬁiﬁ Schwebel A BIT about ICSID 23 ICSID Rc\ri;\: FIII.J 1 9(2008)
p:mmh'eatY<““-°1'9’C0dfavahafga_1303fga_|g(| htm
"P-2Schwebel A BIT about ICSID 23 ICSID Review FILJ 19 (2008) =
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investments and regulation of expropriations, leaving all of the issues relating |
i - L 10 gy .
investment to the national laws solely ™. However. most ot the industrializeg dempe. h
Tagjgg o
L] '-h[]

not support the Charter.
Although in 1950s and 1960s there were attempts by OECp s
o soly

- = s * T
existing issues and create a framework for mvestment protection. it faeeq e
= S0 A proy
identifving the proper level of compensation tor the expropriation. In 1961 Aro B |em
Ving " 70N Broghe

General Counsel of the World Bank ("WB7.recogmized the need to ereate 4 Mulily
agreement on the process for the settlement of international investment disputes, rather =
covering the substantive standards onlv. For that reason. Broches together with i
provided a series of regional conferences in Africa, Europe, Asia and the Amc:l‘icaseam
consulted states and their legal advisors on the issues of investment protection,'® Based an:i
reports from such conferences, consultations with experts from 86 states, the first "fﬁci:[
draft of ICSID Convention was prepared”. On March 18, 1965 the final draft of g,
Convention was approved by the Executive Directors of the WB and the President of the W
circulated it to all of the WB members. Shortly 20 states ratified the Convention, fulfilling jis
mandatory minimum requirement. The Convention entered into force on October 14, 1966,
The purpose of ICSID Convention is stated in its Preamble: “international cooperation for
economic development”. The drafters of the Convention emphasized the importance of
investment in economic development, as well as the importance of the independent forum for
the settlement of possible disputes in attraction of the investments®'.

In 1978, ICSID’s Additional Facility was created. The Additional Facility
allows for resolution of disputes where only one state (host or source) is the party to ICSID
Convention, which is particularly important in the context of NAFTA and ECT, as well as
disputes not directly arising out of investments and fact-finding proceedings™.

Currently there are 158 states signatories to ICSID, 149 of which have

exchanged their instruments of ratification, approval or acceptance.

I8 Charter of Economic Rights and Duties of the States of 1974, Art. 2 http://www.un-documents.net/
a29r3281 .htm

1% Sehwebel A BIT about ICSID 23 ICSID Review FILJ | 9 (2008) )

2 History of the ICSID Convention: Documents concerning the origin and formulation of the Convention on the
Settlement of Investment Disputes between States and Nationals of other States. Vals. [-IV (ICSID, Washington,
D.C., 1970).

2 UNCTAD course on dispute settlement: Overview., p. 11.

2 UNCTAD course on dispute settlement: Overview, p. 10,

D 1eSID  website htips:/icsid.worldbank.org/ICSID/Front

Hom&mgerMmbchmcs_Home

St:r\flct?requestTypc=Cn.sesRH&ac{ionVaFShUW
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- nal treaties and conventions . main >
ernation? $» Customary intemational law and the general 1
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T

iples . .4 sources arc international ies, i
¥ { S trea ;
rrﬂ Diree ties, conventions and agreements.

.onventions are binding agreements between and among the states. As a general

(¥
. vention binds only the sta . |
qternational €O ¥ tes that consented to it. However, when the !

ale an gies ¥ idely accepted, it becomes a part of the customary intemational law and the
. bee i =k .
)  which it1s based can bind all states. Conventions such as NAFTA. the E
e C } ]
eaty and the 1CSID Convention are related to the field of international investment

¢ such wide acceptance as to be sources of public intemnational law.

ation al
I

nm, Q .
Following are the types of the direct sources of international investment law:

pilateral [nvestment Treaty (“BIT”)
IEAL

A BIT is an agreement entered into between states, which provides for the

of treatment and protections of the foreign investments, as well as the mechanisms

sﬁ“dm'ds : 2

o solving the investment disputes. A BIT usually provides for the following guarantees
3

(he establishment Or acquisition of the investments:

from ;
_ National Treatment - the investment of the national or company of one of the

parties 0 the BIT shall be treated as favorably as the host state’ treats the investments of its

own nationals or companies;
- most-favored-nation treatment - the investment of the national or company of

onc of the parties to the BIT shall be treated as favorably as the investments from any third

country;
- full protection and security of investments;
- fair and equitable treatment;
- protection from expropriation or the efficient and prompt compensation in the

event of expropriation.

14.2. Energy Charter Treaty

187



It is a multilateral agreement aimed at creating a framework for OOy
- g

- P o ha . ] l(,“.
the cnergy scctor. Art. 26 of the Treaty provides for investor-state arbitratioy, i I
‘ . Cr 1
- ) '
ICSID, UNCITRAL or SCC Rules.
1.4.3. Foreign Investment Promaotion and Protection Agreement (“FIPAY)
FIPAs are part of the BITs network, One ol the examples iy Catmagly "
[ 4 hin,
FIPA (Canada has 21 FIPAs signed). !

1.4.4, Free Trade Agreements (*1FTAs")

The FTAs are bilaterul or multilateral agrecments on trade facilitation bt
Wy
the parties to such ngreements, Many FTAS also contain investment pratection and arbiggy
! iy

provisions, .. NAFTA Chapter TH CAFTA-DR Chapter 10, New Zenland Ching FIA
Chapter 11 ete,

1.4.5, 1CSID Convention, Regulntions and Rules

Convention on the Settlement of Investment Disputes between States

Nationals of Other States, Arbitration and Concilintion Rules, Administrative and Finaneial
Regulations form the framewark of 1CSID Convention, Regulations and Rules™, 1CSID, ng

discussed in seetion 1.2, s the leading forum for investor-state dispute settlement,

L4.6. Agreements/Contracts

Direet  sources  of  international  investment  law  also include
agreements/contracts coneluded between the investor and the host state, which ean identify

the scope of investor protection and agreed dispute settlement procedures,

L5 Other Sources of International Investment Law

™ Canada’s FIPA Program: its Purpose, Objective and Content, http://wwaw.international ge.ca trade-
~acconds-commerciauy agr-ace fipa-apie fipa-purpose.aspxlang=en.
*ICSID Convention, Regulations and Rules. hups: fiesid. worldbank,org 1CSIDACSID/RulesMain.jsp.
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3, Investment Arbitration Contrasted with Other Types of Arbitration

A useful definition can often include a description of what the term does not

include. This technique can be particularly useful in defining investment arbitration, since
L]

but that are at the same time
different, Here, we briefly contrast investment arbitration with arbitration between states and
nternntional commercial arbitration.

there are other types of arbitration with similar characteristics,

A defining characteristic of investment arbitration is the presence of a private
person (natural or juridical) and a state as parties to the arbitration, This contrasts with
arbitration between states and international commercial arbitration, which can but does not
necessarily involve a state party.  Arbitration between states can be administered by an

institution such as the International Court of Justice or the Permanent Court of Arbitration, or

—

* What are General Principles of International Law, American Society of Intemational _LW_ and the
Tnternational Judicial Academy Jul/Aug 2007, Volume 2, lssue 2, hitp:/Avww judicialmonitor.ongiarchive_0707/
feneralprineiples, himl, . .
t:f:l:h Convention on the Law of Treatics 1969, United Nations hitp/untreaty.un.orgfiletexts instruments/
SRlish'conventions/l 1 1969, pdf 5

;Sﬁurceg of Investment Law, ﬁdusm Hirsch. h"p:,-,w,m.con!;'mllfpapm.cﬁn?ahsm_\dnl 892564, g
. R0 Articles on Responsibility of States for Intemationally Wrongful Acts, hitp://untreaty.un.org/le/tex

tenglish/commentaries’_6_2001.pdf.
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be ad hoc. A dispute between states will be grounded in and governed by puhblic iNterpg:
law. International Commercial arbitration can also be institutional or ad hoc, ang i a]l
always has a private person as party, and sometimes a state party, although usually po,
causes of action in international commercial arbitration usually derive frop Dri\r;m
or

commercial law.
2.1. Arbitration between Countries

The resolution of disputes between countries by resort to imcmﬂtiom
arbitration has a long and distinguished history in international law. Here, we brieﬂy di8cugs
three modalities for conducting state-to-state arbitration: The International Court of Tustice
the Permanent Court of Arbitration, and Ad Hoc Arbitration. ’

Generally, we note that as is the case for other types of arbitration, the SOlirces
of the authority to resolve a dispute through arbitration is consent. Consequem]y‘ the
modalities shown below are only applicable if the parties to the dispute have consented t,

resolution of a claim through the particular modality.

2.1.1. International Court of Justice

In addition to hearing disputes between countries as a court, the International
Court of Justice can also function as an arbitral institution. States sometimes place clauses in
treaties in which they consent to the resolution of dispute arising out of the treaty by the
International Court of Justice. Although possibly more in the nature of a forum selection

clause, the compromissory clause found in a treaty functions also like an agreement to
arbitrate,*

2.1.2. Permanent Court of Justice

The Permanent Court of Arbitration located in The Hague, The Netherlands,
was established in order to hear disputes between states. The mandate of the court has

expanded, and now also includes investment arbitrations. '

*® [ntemational Court of Justice http://www.icj-cij.org/court/index php?pi=1.
* Permanent Court of Arbitration http://www.pca-cpa.org/showpage.asp?pag_id=1027.
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.. Commission, set up by an ; :
o Claims Co P by an international agreement entered into between the

3 1nternaﬁ°“a' Commercial Arbitration
2- x

International commercial arbitration is distinguishable from investment
arbitration in some of the following respects.
First, although a state can be a party to an international commercial arbitration,
a state party is not a required party to an international commercial arbitration. Commercial
arbitration can take place between the private parties to the dispute.

Second, the claims raised in commercial arbitration are not generally derived
from public international law, but the commercial contract between the parties.

Third, the only treaty which plays an important role in the commercial
arbitration is the New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards. In the investment arbitration, however, there is a large number of the
Bilateral Investment Treaties, ICSID Convention, NAFTA, CAFTA, which regulate the
resolution of the investment disputes.

Forth, in commercial arbitration the parties can select arbitrators unless the
arbitration rules provide to the contrary. In investment arbitration there are less arbitrators
than in commercial one, which can make the selection process more difficult and lead to the
situations when the partics appoint arbitrators who do not have sufficient experience in certain
Particular disputes. Commercial and investment arbitration also differ with regard to the
establishment of jurisdiction, case management, conflict rules, transparency issues, as well as
Predictability of the decisions. 2

‘1-!-—________________
Im&COmmen.jia] and Investment Arbitration: How Different are they Today? http:/fwww.arbitration-
O'¥media/1/13644853030910/bekstiegel_lalive_lecture_offprint pdf
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3. Characteristics of Investment Arbitration- Example of 1C5ID ay iy, I

institution
3.1. Consent to Jurisdiction

For the establishment of [CSID jurnisdiction, the requirements of An, 2 "
ICSID Convention have to be satisfied: :
1. there should be a “legal dispute™, “arising directly out of an in“"“m‘-'m‘*v
2. the dispute should be between an ICSID Contracting Host Staye (“r‘
constituent subdivision or agency of a Contracting State designated 10 the Cengre hy they
State) and an investor from another Contracting State (cannot be a national or a dug) Moy
of the Host State; Art. 25 (2) (b) exception); and
3. the parties to the dispute should consent in writing to submit the dispyte 1
ICSID.
The ratification of the Convention by itself does not oblige a state or 4 Natio)
10 submit a dispute to ICSID™, The valid consent from both parties needs to be established iy
order for jurisdiction to exist.
Consent has to be in writing, explicit and not merely construed. It has tg b,
established on the date of the filing of the dispute, otherwise the Secretary-General wil] not

register the case™,

The consent can be expressed in the following instruments:

1. Agreement between the parties;

2. Legislation of the Host State (which requires an acceptance by the investor,
usually by instituting a proceeding);
3.BIT

4. Multilateral Treaties (NAFTA, CAFTA-DR, ECT, MERCOSUR).

3.1.1. Consent in the Agreement

e Carolyn B. Lamm, Jurisdiction of the International Centre for Setilement of Investment Disputes, 6 1CSID
Rev.-Foreign Inv, L.J. 462-483 (1991) - p. 464.

™ Tradex v. Albania, Decision on Jurisdiction, 24 December 1996, 14 ICSID Review—Foreign Investment LaV
Journal 161, 178-180 (1999).
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ICSID provides for model claysey s
o the parties 10 record their copgery 3 ¢ mbewi“hdirm,\

: For examg
" sion of future disputes to [CSID i suggested e, the mode] clause for the
b

The [(im'emmmt].mamc

pame of COntacting Stae (herenafer g rciiision or_sgency] of
Investor (hereinafter the "Ivestop® hm‘he Host State”) and name of
Centre for Gent. .

International 3 ¥ conser submi

(hereinafter the " LT Settlement o I::stt.o sl
et €nire”) any dispute gri; ment  Disputes
agreement for sen| PULE arising out of o relating to this

i EMENt by conciliation] foter.
followed, if the dispute remaiy liation] l&.’b!tl‘;&l:on}‘[mj[mgm
il time himit of the of

S unresolved within
o Commission 1

The consent may be directly expressed in the T
agreemen ‘een parties.

yen if the name of ICSID is not indicated correctly in the agreement, but can be inferred that
(cSID jurisdiction was intended by the parties, the tribunal wil] establish such a jurisdiction:

...any litigation, controversy or claim among the parties, in

connection with the construction, performance. enforcement or
validity (of this Agreement), shall be submitted to the International
Centre for the Settlement of Investment-Related Discrepancies, to be
solved through international de jure arbitration under the Conciliation
and Arbitration Rules set forth in the Covenant for the Settlement of

Investment-Related Discrepancies amongst States and Nationals from
Other States.*

In the Agreement the consent can also be expressed through the reference to
another document. In CSOB v. Slovakia, the parties agreed for their agreement to be governed
by Czech and Slovak Republics BIT, which provided for consent to ICSID jurisdiction. The
tribunal ruled that the parties intended to incorporate ICSID clause into their agreement. >

¥ICSID Model Clauses http: f‘{icsid‘w0rldbank_g;gﬂCS[D}FmISﬂV]B‘?MﬁWVEFMOdCICmS&miTWF
§ESIDDocRH

‘ . 66
" Aguaytia Energy LLC v. Republic of Peru, ICSID Case No. ARB/0G/I3, Award dated Dec. 11, 2008, para

" CSOR v. Slovakia, Decision on Jurisdiction, 24 May 1999, 14 ICSID Review—Foreign Investment

Law Journal 251, 268-271 (1999).
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orded in the multiple documents, and shoulg

mulation” (AMCO v. Indonesiq) 8 In AMCO

ement wig,
the valid form of consen

The consent may also be rec

i : i ique for
necessarily be of “solemn, ritual and unique

y ratified [CSID Convention, but also
full freedom not to do so. Therefore,

referred to ICSID in the agre
the state not onl
the investor, having

established by the tribunal. **

It i also possible for the party which did not sign the arbitration agreemen; s

which signed the main contract, to be bound by the ICSID jurisdiction, depending op ji leve)

Al
of participation in carrying out the contract.
Morocco extended ICSID jurisdiction to the parent ¢

ine this principle, the tri s _
Following this }')I'Iﬂl,l‘p e, the tribunal iy Hahd,;}.
p ompanies.
nns V.

3.1.2. Consent in Foreign Investment Laws

Host State expresses its consent to investment arbitration through the Provision
in its investment law (“offer”), and the investor can accept this offer through Sl’bmiﬂing :
request for arbitration to the arbitral institution,”" by sending a letter to or entering into the

agreement with the Host State, applying for an investment license etc.
The “offer” in the investment law can expressly refer to investment arbitratiop

or to the BIT with the investment provision. Example of the former would be the Albanjay

Law on Foreign Investment:

the foreign investor may submit the dispute for resolution and the
Republic of Albania hereby consents to the submission !her}:uf, to the
International Centre for Settlement of Investment Disputes.™

Often foreign investment laws provide for several methods of the dispute

settlement. The validity of such a consent was confirmed in SPP v. Egypt, with the following

wording of the investment law:

Investment disputes in respect of the implementation of the provisions
of this Law shall be settled in a manner to be agreed upon with the

* Decision on Jurisdiction, 25 September 1983, 1 ICSID Reports 392, p. 400.

¥ Amco Asia v. Indonesia (Amco Asia Corp. et al v Republic of Indonesia (ICSID Case No. ARB/81/1), Decision
on Jurisdiction dated Sept. 25,1983 )para 23.

“ Holiday Inns v. Morocco, Holiday Inns v. Morocco, ICSID Case No. ARB/72/1 (1972), Decision of Arbitral
Tribunal dated July 1, 1973, para. 27, cited in Pierre Lalive, The First ‘World Bank' Arbitration (Holiday Inns
v. Morocco)—Some Legal Problems, 51 Brit. Y.B. Int"l L. 1980, 123 (1982)

“I See Tradex v. Albania

* Albanian Law on Foreign Investment of 1993, Art. §(2).
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ilr.]wcstor, or within the framework of the agreements in force between
‘he Arab Republic of Egypt and the investor's home country, or within
the frame work of the Convention for the Settlement of Investment

Disputes between the State and the nationals of other countries to

which Egypt has adhered by virtue of Law No. 90 of 1971, where it

(&w]_ap_m, Disputes may be settled throug h

arbitration. An Arbitration Board shall be constituted, comprising a
memberoy behalf of each disputing party and a third member acting
as chairman to be Jointly named by the two said members.*

In SPPv. Egypt, the Host State objected to ICSID jurisdiction, stating that the
ext of the investment law did not contain the express consent, but rather provided a list if the
possibIe methods to settle the disputes, and the separate ad hoc consent was required to
establish the jurisdiction.** Egypt insisted that the ICSID Convention required a separate ad -
hoc agreement through the wording “within the framework of the Convention” and “where it
[Convention] applies™ (Art. 25 ICSID Convention). The tribunal determined:

jurisdictional instruments are to be interpreted neither restrictively nor
expansively, but rather objectively and in good faith, and jurisdiction
wr_[! bg fo!md to exist if — but only if - the force of the arguments
militating in favor of it is preponderant *

Looking at the fact that Egypt did not claim the additional form of consent with
regard to its BITs (which provided the list of possible methods or resolving disputes), the
tribunal ruled that the investment law should not be interpreted simply as a list of alternatives,
but rather as a valid form of Egypt’s consent.*” Also, the tribunal confirmed its ruling by
stating that the “legal text should be interpreted in such a way that a reason and a meaning can
be attributed to every word in the text”, *

However, there can also be foreign investment laws or investment licenses,
which do require additional agreements between the parties. Without such additional
agreements offer cannot be established, e.g. Egyptian law 1989:

The parties concerned may also agree to settle such disputes within

4

SPP v. Egypt, Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt (ICSID Case No.
ARB/84/3), Decision on Jurisdiction (1) dated Apr. 14, 1988, para. 71.

SPP v. Egypt, Southern Pacific Properties (Middle Easi) Limited v. Arab Republic of Egypt (ICSID Case No.
;':RB:’&‘{JG}. Decision on Jurisdiction (Ti) dated Apr. 14, 1988, para. 73.

Ibid, para. 91.
 Ibi
+ 10id, paras. 63-65.
43 1Pid, para. 90,

Ibid, para. 94
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the framework of the agreements in force between the .
of Egypt and the investor’s home country or \vil'lii]n“:]:cAf:lb chublie e “cooling off” period, j.¢. th i i
the [ICSID] Convention. AMeWork o ate arose within which the parties cannot subm; , i.e. the period of time after the
X subm " = i
dis It their dispute to arbitration, ¢.g. US

Mmlcl BIT 2012, Art. 240

It is also important to note that the scope of the aceeptance of the ofy;
c¢r can h
¢

narrower than the offer itself. As in SPP v. Egypt, the forcign investment law Sugge, Provided that six months
: ; i $ ; s ha ; wigs g
several alternatives, however investor accepted only ICSID jurisdiction™, .l the claim, a Claimant may Su‘i'}cmtf:aps:;:q since the events giving rise (0
' . o (a) under the ICSI bmit a claim referred to in paragraph 1:
Moreover, the investment law may include time limits or other [hl‘mmiﬁe fi Arbitration Proc(:g’;::jiizn%mmn and the ICSID Rules of Procedure for
; 4 5 Ry S, provi
the investor’s acceptance. or non-disputing Party arc pal:t ie:: n:.:)e:lh thlfgsl;oih the respondent and the
(b) under the IC b : D Convention;
SID Additional Facility Rules, provided that cither the

respondent or the non-disputi i
3.1.3. Consent in BITs Convention; plng By s g el IR0
(c)under the UNCITRAL Arbitration Rules: or

(d) if the claimant and respondent agree, to any other arbitration

Host State’s consent to investment arbitration can be expressed in the - institution or under any other arbitration rules.”

concluded between it and the state of the investor. S theti
‘ ympathetic considerati
The BIT can contain the expressed consent itself or the promise to submjt so b i 10n to 2 request for ICSID/other dispute settlement
) - . ' i od can also be contained in t e BIT, -3
future disputes, requiring additional submission agreement. meth " s such providing no consent for the establishment
{ ; jurisdiction.
The BIT can provide for alternatives: ICSID arbitration, domesti pfEEetel

' s domestic Courts, JOC, Investor needs to accept the state’s offer for the jurisdicti be establ
. g . Jurisdiction to be establi ’
UNCITRAL,.SCC or other methods of dispute resolution. When there are alternatives, the such an acceptance can yaiasprsssellrongh iniGalion oiilasarts . ablished

BIT usually indicates that the investor, or the party initiating the dispute settlement, may | Some of the BITS require th arbitral proceeding.

e . .

choose the method. Example would be Germany-Philippines BIT, Article 9°°: rty can institute a proceeding. The BIT SRS it e i ekoy A iEh
party € mg. lhe can also extend its benefits onl i

. y to those investors

that expressed consent for the dispute settlement proceeding provided in the treaty. Further.

(1) All kinds of divergencies between a Contracting State and an | 4. Host State may ch .
investor of the other Contracting State concerning an investment shall s ay choose not to accept investments upon its territory unless the investor
be settled amicably through negotiations.

(2) If such divergencies cannot be settled according to the provisions
of paragraph (1) of this Article within six months from the date of
request for settlement, the investor concerned may submit the dispute

to:

(a) The competent court of the Contracting State for decision;
(b) The International Centre for the Settlement of Investment Disputes Similarly to the BITs, multilateral treaties can contain Host State’s consent to

through conciliation or arbitration, established under the Convention — T g )
on the Seitlement of Investment Disputes between States ‘and ent arbitration which needs to be accepted by the investor. Below some of the
Nationals of other States of March 19, 1965 done in Washington D.C.

consented to the state’s dispute settlement proceeding.

3.1.4. Multilateral Treaties

multilateral treaties shall be discussed.
North American Free Trade Agreement (NAFTA®) is the agreement between

the US, Mexico and Canada on trade liberalization and investment promotion and protection.

NAFTA Chapter 11 deals with the dispute settlement and provides that:

- investor must consent before any proceeding can be instituted;

1, 27 November 1985, 3 ICSID Reports 119. .
Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines s
5), Award dated Aug. 16, 2007, para. 305. » QI‘L 24(3), US Model BIT, 2012.

AFTA Secretariat website http://www.nafta-sec-alena.orgfen/view.aspx?x=343.
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estor can institutc a proceeding;

- only inv: _ P,
can be resolved by ICSID (if both the Host State and the S“"rcc

- the disputes . e
10 iti ilitv (if the Host or the Source Spape :
State are parties to ICSID™). [CSID Additional Facility tate s ,

party to ICSID™) or UNCITRAL (the only option available for disputes between Canady g
Mexico); _ |

_ there is a 6-month “cooling — off” period before the dispute Settlemen,
proceedings can be instituted.

MERCOSUR™ is the agreement
ela and Bolivia, which also provides for [CSID dispute scttlement whie

between Argentina, Brazil, Pafaguay

Uruguay, Venczu

applicable (when two conflicting stales, or at least one of them, are parties to ICSIp

Convention).
CAFTA — DR is the agreement between the US and Costa Rica, El Salvador,
Guatemala, Honduras, Nicaragua and the Dominican Republic. CAFTA has a structyre

similar to NAFTA and US Model BIT, providing in its chapter 10 for ICSID, ICSip

Additional Facility and UNCITRAL, and establishing “cooling off” period and institution of
the proceedings by the investor.

Energy Charter Treaty [ECTf’Tis the agreement between the EU, CIS stateg

(except Russia) and Japan in the ficld of cnergy cooperation. Art. 26 of ECT provides for
1CSID, ICSID Additional Facility and UNCITRAL arbitration.

Conditions: Even if the valid consent is given, the institution of the proceeding
can be subject to some conditions: local courts, mediation/conciliation, “cooling off" period
elc.

Withdrawal of Consent: Art. 25 (1) ICSID Convention states: “when the parties
have given their consent, no party may withdraw its consent unilaterally”. This can be
interpreted as even if the consent is provided in the BIT or foreign investment law the state
can withdraw its consent (repealing the law or terminating the treaty) unless the investor
declared its consent. However, if the consent is perfected (both parties consented), even

denunciation of ICSID Convention shall not affect the jurisdictional requirements. Moreover,

when the consent is provided in the investment agreement/contract between the investor and

* As of 24 May 2013, out of NAFTA members only the US is a party to [CSID, Therefore the disputes under
NAFTA cannot be considered under ICSID Convention,

“ Disputes between the US and Mexico or the US and Canada can be considered under 1CSID Additional
Fucility Rules,

 MERCOSUR website hitp://www.mercosur.inmsweb/portal%20intermediario/.

* CAFTA website hitp://www.caftadr.net/countries htm).

" Encrgy Charter Treaty websile hitp:/www.encharter.org
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te, the invalidi
he host Sta1e: ¥ of the agreemen Hself does not lead 1o the invalidity of the
o the invalidity

but rather the tribunal makes the final
greement,

gispute settlement clause {Sc"eﬁtbi]ily Principi)
dcicﬂ“i”mi”“ on the jurisdiction under such an 5

32. personal jurisdiction of ICSIp (“rﬂﬁonepergonaen)

: t fi :
Except for the requirement fo; the dispute to be legal and arise out of an
investment, well as the existence of the consent to ICSID jurisdiction, there is another
. ) ion, there is an
req“i“’mcm of Art. 25 (1) ICSID Convention: the dispute has to be between “a C tracting
een a Lon I

smucrfl subdivision or agency of a Contracting State designated to the Centre
by 