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An International Constitutional Moment

Anne-Marie Slaughter”
William Burke-W hite™

In 1945, the nations of the world, concerned about the continuing chreat of
interstate aggression, committed to a basic principle of not using force in
interstate relations. The principle was articulated in Article 2(4) of the U.N.
Charter, whereby all nations pledged to “refrain in their international rela-
tions from the threat or use of force against the territorial integricy or politi-
cal independence of any state.”! This pledge has been the fundamental prin-
ciple, the grundnorin, ot the post—World War II world order. Though often
honored in the breach, it has gained suthcient stature and legitimacy chat
direct invasion of one nation by another, other than in self-defense, has be-
come increasingly rare. When interstate aggression happens, the vast ma-
jority of the world’s nations routinely and automatically condemn it as ille-
wal.?

The framers of the U.N. Charter were responding to two world wars,
countless interstate wars, and indeed, centuries in which the primary chreat
to international peace and security was the aggressive use of force by one
state against another. Today, as scholars, pundits, and policymakers have
pointed out for a decade, the threats have changed. The events of Seprember
Il branded these new threats indelibly into the American consciousness,

# J. Sinclair Armstrong Professor of International, Foreign, and Comparacive Law, Harvard Law
School: President-Elect, American Sociery of International Law.

= AB. Harvard University, 19985 M Phil., Cambridge, 1999; ]J.D.. Harvard Law School texpeceed
2002y, Ph D.. Cambridge (expected 200-4). The authors wish to thank Gabriella Blum, Collecen Burke,
Hillary Charlesworch. Alejondro Lorice, David Kennedy, Robert Keohane, Andrew Moravesik, Chrstina
Rodriguez, and Mare Weller.

1. U.N. CHARTER art. 2, para 4.

2. S.C. Res. 600, UN. SCOR, i5th Sess., 2932d meg., ac 19, U.N. Doc. SIRES/G60 (1990) (con-
demning the “Tragi invasion of Kuwait): 8.C. Res. 678, TN SCOR. 15¢h Sess.. 2963d mrg., ar 28,
U.N. Doc. S'RES/GTS (1990) (auchorizing the use of “all necessary means”™ to secure che withdrawal of
[raqr forces from Kuwait): S.C. Res. 479, U.N. SCOR, 35ch Sess.. 22-i8ch mey.. ar 23, U.N. Doc
S/RESH79 (1980) (calling upon “Iran and Irag o refrain immediately from any turcher use of torce.”):
S.C. Res. 83, U.N. SCOR. Sch Sess., +74ch meg.. ac 30 UNL Doc. U511 (1950) (calling on member
states to Cturmish such assistance to che Repoblic of Korea as mav be necessary to repel the armed at-
tack.™). Most recent incidents of che use of torce begin as a civil contlice onlv ro esculate subsequently inco
an eernacional conflice concrary to Article 260, See cr, S.Co Res. 1160, U.N. SCOR, 33rd Sess..
5368ch meg L ac 100 UNL Doce SRESTTO0 (1998) (calhing on member staces to respect che “rerritorial
integrity of che Federal Republic of Yugoslavia™ based on Arcicle 26 while working to secure an “en-
hanced starus tor Kosovo."); S.C. Res. 7-49, TN SCOR. -i7ch Sess.. 3066th mrg., ac 10, U.N Doc,
S/RES/ 749 (1992) (deploying « U N. procective force in Yugoslavia atter the escalacion of che domestic
conflice chere).
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bringing home an awareness of vulnerability all coo familiar to many peoples
around the world. They are the threats posed by non-state actors and the
states that harbor them, by civil conflict spilling across borders, by shadowy
global criminal networks, and by biological, chemical, and nuclear weapons.

We thus find ourselves between the threats and the wars of the twentieth
century and those of the twenty-first. The war in Afghanistan is not a war
against a geographically bounded state, nor is 1t a war against a religion, a
people, or a civilization. It 1s a new kind of war, a war against stateless, net-
worked individuals.” The goal of this war is not economic advantage, territo-
rial gain, or the submission of another state. It is to bring individual terror-
ists to justice and to punish and deter the states that harbor them.

To respond adequately and eftectively to the threats and challenges chat
are emerging in this new paradigm, we need new rules. Just as in 1945, the
nations of the world today face an international constitutional moment.! In
the words of British Foreign Secrctary Jack Straw: “Few events in global
history can have galvanized the international system to action so completely
in so short a time.™

In this new constitutional moment, the world's nations must come to-
gether ar the outset of a war rather than at its end. They must take account
of the beginning of a new century and of a renewed tide of globalization
pulling us together. Their purpose must be to complement Article 2(4), to
establish an additional constitutional principle of international peace and
security for a very different world.

Arcicle 2(41)@) should read: "All states and individuals shall refrain from
the deliberate rargeting or killing of civilians in armed contlice of any kind,
for any purpose.” No state or group can justify the deliberate deaths ot ci-
vilians. Conversely, states and individuals will be obligated to make every
ctfort to protece civilian lives and to structure cheir diplomatic and military
actions to avoid civilian casualties.

This provision articulates a principle of civilian inviolability. Justas Arti-
cle 2(4) could nort iwselt end the use of force between states, the proposed
Article 2(4)(@) can not ensure that no civilian will ever again die in war or as
the victim of a direct armed attack. The point, however, is to establish par-
allel prohibicions on the use of force berween states and the use of force

3.0 Alchough Atghanistan considers bin Laden o "guese,” s Saudi aicizenstap has been revoked. Moreover, in

our framework he is in fact dois Diviconee coris. See Press Release, Kingdom of saudi Arabia, Interior Minister
Keiterates Kingdoms Saance on Terrocisns (Ccr. 1o 20010 hoeps wwwesandiembuassvonet press_release 01 -
spa US-eercori ] hm.

LoSee 2 Brueck AcKeErRMAN, WE THE Prorie: I

woof Betiayal. 65 Fogprast Lo Ry, 13194

NAFORMATIONS 200 26 (1998 Bruce Ackerman, A

P10 (A constiruriomd moment Toccurs when

1 political movement succeeds in placing a new problemacic ar the center of American political
3. bricsh Foreign Secretarny Juck Straw, Order vuc of Cheost che Puture of Afghanistan, Address at the
lncernational Tnsticare of Strategie Studies (Oce. 220 20010 ton ale wich Harvard Tnrernacional Law Jour-
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against civilians—parallel prohibitions thac are the twin foundations of in-
ternational order.

All nations around the world agree on some concept of civilian inviola-
bility. President George W. Bush has repeatedly condemned the terrorist
attacks of September 11 as horrific attacks on innocent civilians.® Even
Osama Bin Laden has recognized civilians should be accorded special protec-
tions. e stated that the Twin Towers were “legitimate targets” because the
victims were not civilians “but working for the American system.” His
definition of civilian challenges the international community to adope and
elaborate the more precise definicion of civilian already articulated in the
laws of war.

The principle of civilian inviolability draws its screngeh trom tour distinct
elements. This Essay will address each of these elements in turn. Firse, it
retflects a paradigm shift from “war™ to "armed conflict.” Second, 1t fuses
existing legal doctrines in the areas of the laws of war, international criminal
law, and the law of terrorism into a single powerful principle. Third, the
principle moves the legal and rhetorical discussion from terrorism to tar-
geting, from terrorists to global criminals. Fourth, the principle refleces the
progressive individualization of international law over the past half-century.
The tinal Parc of chis Essay focuses on problems and implications concerning
legitimate armed resistance to oppressive governments and che international
balance of power. These questions must be addressed to ensure chat che prin-
ciple does not deepen existing rifts in the international system. [t musc serve
the cause of justice as well as peace.

I FroM "War™ 7O "ArRMED CONFLICT

When che nations of the world signed the U.N. Charter in Muir Woods
in 1949, the principal threac o internacional peace and security was “war.”
War was “declared " and occurred ona mass scale ™ Ir was waged by soldiers.
soldiers fought for stares, in organized armies. Civilians were che ultimate
victims of most wars, in the sense that stares fought to conquer cerritory or
change a political system, bue civilians were not the direct targets. Soldiers
stood between the civilian and the enemy.

In our previous understanding of war, it was onlv possible to attack the
vital life wichin @ nation by first desceoying the army that procected it The

nrocected  phvsical space between the avilian populations of combartant
srares and the time it took ro trav this space served as protective geo-

P the civilian popularion.

vraphical and temporal burlers to sa

enr Georve W

Bush

it Prayer and Remembrance, the Na-

42000,

s'releases' 2001 092001091 3-2 heml.

Nbon TeerGrars. Nove 110 20010 hoep:r " news

cwsomain Jhomisg D whintboem

 Protecoon of Givilian Persons in Time of War, Aug. 12, 19,

cnnon Relac

Thercmatter Geneva Convention 1V]L
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The law of war, therefore, was established largely to govern the conduct of
the two conflicting armies. Legal regimes were designed to protect civilians
in occupied territories, as most other civilians were already protected by
their own state’s army and by physical separation from the enemy.” Outside
of actual occupation or simple proximity to a bacclefield, “civilian™ security
was a maccer of domestic law.

Article 2(4) of cthe U.N. Charter fit squarely wichin chis understanding.
Born of the legacies of two world wars, it sought to safeguard international
peace and security by requiring states to “refrain in cheir international rela-
tions from the threat or use of force against the territorial integrity or politi-
cal independence of any state, or in any other manner inconsistent wich the
Purposes of the United Nations.™' The international community chus
sought to proscribe war itself, to replace it with a regime of non-violent dis-
pute resolution, and collective use of torce, auchorized by the Security Coun-
cil.

Yet the seeds of a new understanding ot war were already sown in World
War [I. The rise of airpower, particularly when coupled wich the advent of
weapons of mass destruction, eroded the protective physical and temporal
barriers once afforded by rterritorial boundaries. The development of air-
power in World War II meant that tons of explosives could be carried to the
heart of a target state in a maccer of hours. Weapons of mass destruction—
allow instant, indiscriminate ac-

whether nuclear, chemical, or biological
racks againsc che civilian heart of an enemy state. Terrorist attacks similarly
aim directly and deliberacely ac civilians. Indeed, acracks such as chose of
September 11 radically curn a state’s own infrastruccure againse icself, scrik-
ing at the vital core of the civilian population.

This change in targers and means has been accompanied by a change in
actackers. The range of potential perpetrators of armed actacks is far broader
than the wages of war. They may or may not wear uniforms. They may or
may not be soldiers. They may or may not represent a state. They are likely
to be organized,'"" but their organization need not retlect that of a traditional
army.

The paradigm for addressing this speccrum of chreats to both individual
and state security is not war. It is "armed conflict,” waged between states, by
states, and by non-state actors. According to the Appeals Chamber of the
International Criminal Tribunal for the Former Yugoslavia (ICTY), "armed
conflict exists whenever there is a resort to armed force between States or
protracted armed violence between governmental auchorities and organized
armed groups or between such groups wichin a State.™"~ This definicion cov-

9,

PO, UEN CHarter arc. 2, para. -

Il Prosecuror v Tadid, Case Noo IT-9-4-1-A0 Opinion and Judgmene, 3 562 (M May 701997,

12, Prosecutor v Tadic, Case No. 1T-9-0-1-A. Decision on the Detence Motion tor Incerlocutory Ap-

peal on Jurisdiction. ® 7O (Oct. 20 1999,
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ers all contemporary uses of force, including cradicional interstate war, civil
wars, insurgencies of all kinds, and domestic and internacional terrorism.

Armed Conflicts have many manifescacions. They can include atracks by
one armed group against another. Alternatively, a single organized group can
engage in an armed conflict through serial actacks on civilian or military
targets.'’ However, these attacks must be systematic.! Those conducted
according to an overall plan, and not merely random occurrences, give rise to
an armed conflict.

Focusing on “armed conflict” racher than war recognizes the many ways in
which organized armed violence can threaten international peace and secu-
rity, regardless of the identity of specific attackers or che territorial scope of
their struggle. Equally important, it focuses attention less on the attackers
than the atracked. In modern conflicts, most victims are civilians.

This idea is not mere semantics. The point of chis definitional exercise is
to separate, in the language of Common Article 3 of the Geneva Conven-
tions, the individuals who take “an active part in the hostilities™ from
those who do not, or simply have the fatal misfortune to stand in harm’s
way. They may live on or near a battleheld. They may work in a building
targeted for terrorist actack. They may have the reproductive capacities to
bear children of a different echnicity. But they are not legitimare targerts.

[I. MERGING EXISTING LEGAL PRINCIPLES

The principle of civilian inviolability is already well established in inter-
national and domestic law. It sits ac the heart of several differenc categories
of law: the law of war, international criminal law, and the law of terrorism.
For the past decade these categories have grown and become increasingly
interdependent. The events of September 11 have merged them, act least in
practice; they must now be formally merged under the principle of civilian
inviolability to create a logically consistent and doctrinally unifed set of
generally applicable rules.

A, The Lauw of War

The principle of civilian inviolability tinds its earliest form in the law of
war or international humanitarian law. As early as the Hague Conventions of
1907, international treaties restricted the conduct of wartare in order to pro-
cect civilians from armed conflict.' These early regulations were limited,

3. Prosccutor v Tadic, Case Noo IT-94-1-A, Opinion and Judgment, 3 362 (May 7.1997)

I+, Crimes are deemued systemane based on “the organised nacure of che aces ot violence and the im-
probabilicy of therr random occurrence.” Prosccutor v Kunarac, Case No. [T-96-230 Judeement, 9 439
tkeb. 220 20010

15, L Geneva Convencion IV sepry note 8, art, 301 (Article 3 s common to all four 1949 Geneva
Conventions and 1s refecred o as Common Arcicle 3).

16, Convennion Respectung che Laws and Cuscoms of War on Land, Oct. 18, 1907 ares. 25228, 36
Srat. 227701 Bevans 631 [herernatter 1907 Hague Convention [V}
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prohibiting only “the killing and wounding treacherously” of non-combatants
and the bombardment of undefended towns.!” Killing civilians for killing's
sake was outlawed, but killing civilians for military advantage remained per-
missible.'™ In 1938, the League of Nations added its voice, finding that the
intentional bombing of civilians “was illegal.”"

[t was not, however, until the 1949 Geneva Conventions that an over-
arching regime to protect civilians was codified. The Fourth Geneva Con-
vention of 1949 was specifically drafted to protect civilians in international
armed conflicts. The Convention regulates the treatment of civilians in oc-
cupied territories, and forbids grave breaches, including the “willful killing,
torture or inhuman treatment” of civilians.”” The Geneva Conventions place
athrmacive duties on states to suppress such breaches and to search tor and
extradite or prosecute violators.-!

While the Grave Breaches provisions only apply in international armed
contlicts, Article 3, common to all four Geneva Conventions. applies to any
armed conflict, international or non-international. Common Article 3 is
weaker in form than the Grave Breaches provisions; it does not impose a
duality to prosecute. Nonetheless, Common Article 3 torbids “violence to
life and person,” and “outrages upon personal dignity” against “persons
taking no part in the hostilities.”™? The 165 States-Parties to the Geneva
Conventions thus created the first global regime to protect civilians from
willful killing in the course of armed conflict.

The next significant step torward in the development of the principle of
civilian inviolability was the adoption of the 1977 Additional Protocols to
the Geneva Conventions. Additional Protocol I, applicable in 1neernational
armed conflicts, establishes a basic rule that all parties must “discinguish
between the civilian population and combatancs . . . and accordingly shall
direct cheir operations only against military objectives.”™ Likewise, Addi-
tional Protocol I requires that “the civilian population as such, as well as
individual civilians, shall not be the object of atcack.”™ " Addirional Protocol
[T, which applies in all armed conflicts, is less specific, but nonetheless guar-
antees that “the civilian population ... shall enjoy general protection

against the dangers arising from military operations.” The Geneva Con-

17, [d. art. 23
18, See. eg.. George HL Aldrich, The Loy of Wooron Lendd, 90 At ] I’ Lo 42050 02000),

19 Leacur or NartioNs, O Spec Supp. 1820 an 15-17 (1938,

20, Geneva Convention 1V, wrpis note Soare 147,

21, I s ares. 146, 147,

2%, Wil 9.

25, Protocol Addidional Treo che Geneva Conventions of 12 August 1949, and Relading o the Procecoon of
Victims ot International Armed Contlicrs, June 30197701125 UN TS, 25 {hereinatrer Addirional Protocol T}

240 Ldare 51

25, Protocol Addivonal H o the Geneva Comvencions of 12 August 19190 and Relacing to rhe Protec-
ton of Vicams of Non-International Armed Contlices, June 8, 1977 e 130 1125 LN TS 409, 613

Thereinatrer Additional Protocol 111
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vencions and their additional protocols have provided the legal toundation
tor the inviolability of civilians as part of the law of war.

Despite the heightened protection accorded civilians in the Geneva Con-
vencions and their protocols, such protection long depended on the existence
of an international armed conflict. The post—World War II cases involving
civilian protection generally required the existence of such a conflict as a
preliminary matter.”® Even the bulk of the protections afforded civilians in
the Geneva Conventions were limited to persons who are “in the hands of a

Party to the conflict or Occupying Power of which they are not nationals.™
While Common Article 3 and Additional Protocol II expanded a weaker
form of protection in the case of non-international armed conflict, the nexus
to an armed conflict, preferably of an international character, remained a
prerequisite.

The jurisprudence of the ad hoc international tribunals of the 1990s has
relaxed this requirement, expanding civilian protection law to non-
international armed conflicts. As the Marti¢ Trial Chamber held in 1996: “the
rule that the civilian population as such as well as individual citizens shall not
be the object of attack is a fundamental rule of international law applicable to
all armed conflices . . . irrespective of their characterization as international or
non-international.”** Most notable about cthe recent ICTY jurisprudence is
that no distinction is made between international and non-international
armed conflice; the same high level of protection is accorded civilians in
both types ot war.

As the Senior Legal Advisor in the ICTY Office of the Prosecuror clarifies:
“accacks on [civilians and] civilian objects are prohibited as a matter of cus-
comary law in all conflicts.™” The statute of the Internacional Criminal Tri-
bunal for Rwanda (ICTR) 1s particularly noteworthy in chis respect as the
conflict in Rwanda had no significant international component. While the
[CTR does not have jurisdiction to prosecute war crimes generally, 1t is em-
powered to prosecute domestic crimes against civilians in che torm of crimes
= humanicy or violations of Common Article 3 of the Geneva Conven-
tions. ™

The issue raised by September 11 the extent to which “armed conflict™ as
defined 1n the Geneva Conventions can also apply to terrorist attacks. As

N

260 Neoeg Inre Pilzc 17 LLR 391, 8302 dHolland, Dist Cooof che Hague, Special Cro of Cassation,
Fo cnnding chac Nedherlands™ courts had no jurisdicaon as che ceimes in question did not constiture
“eriraes aganst humaanity in the sense ot che Chareer of che Incernatonal Milicary Tribunal, since the

victim no longer belonged o che avilian population of accupied eerritory ™).

27 Geneva Convention IV, supry note 8, acc -,

28 Prosccucor v, Marnd, Case No 1T-95-11 Inttial {ndicemenc July 23, 1999 Nee i Prosecutor v,
Rupreskic, Case Noo FT-93-160 4 522 ¢Jan. T, 200005 Prosecucor v, Tadic, Case No. IT-94-1, Opinion

and Judgmene. 11 71=59 May 71997
2900 Willim | Fenrick, the
L9939, 357 (1u ™).
.

S0, Statuee of dhie Intermational Criminal Tribunal Tor Rwanda, S.C0 Res. 935, LN, SCOR, #uth

Seas s 3Aed mrg s Annex, LN Doc 5 RES 9955 (199-4) [heremnatter ICTR Stacuce}
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noted in Parc I above, these acracks fall wichin che formal definicion of
armed conflict elaborated by the ICTY. They quality as part of “protracted
armed violence between governmental authorities and {an} organized armed
group.” This expanded definition, however, still requires political
confirmation.

B. uternationeal Criminal Leaw

Internactional law has long dicrated that when one state wrongs another,
state liability attaches.*? International criminal law has moved chis lLability
to the personal level, holding individuals liable for their own acts and acts
that they command or supervise. This step is crucial for the operationaliza-
tion of the principle of civilian inviolability. At Nuremberg, individuals
were indicted for and convicted of crimes against civilians.’® Thereatter, the
U.S. Supreme Court acknowledged the obligation to protect civilians in
war-time, noting that the commander of the Japanese torces during World
War II had an “athrmacive duty to take such measures as were wichin his
power and appropriate in the circumstances to protect prisoners of war and
the civilian population.™!

The recent jurisprudence of the we hoc international criminal cribunals has
significantly expanded and strengthened the law of civilian protection. In a
1996 decision, the Marti¢ Trial Chamber stated the rule clearly: “the prohi-
bition on attacking the civilian population as such, or individual civilians

"5

In a 2000 decision, the Ku-

{is} part of this corpus of customary law.
preskic Trial Chamber described “the protection of civilians™ in time of
armed conflict as “the bedrock of modern humanitarian law.”* Nearly cvery
judgment of the [CTY to date has found that the victims are part of a civil-
ian population and individuals are chen held criminally responsible tor atc-
tacks on those civilians, eicher as crimes against humanicy or war crimes.*

31 Prosecutor v Tadhc, Case No. IT-9-i-1-A, Decision on the Detense Motion tor Incerlocutory Appeal
on Junsdiction, § 7O (Oct 2, 1993).

520 Sees g, Chorzow Factory Case, 1928 PCLTL tser. AY Noo 13, ac 10=11 While Chorzow considers
state responsibilicy vis-i-vis other staces. scate responsibilicy for injuries to avilians has rarely been
tound. The IC] has only considered state responsibilicy for injuries to civilians in the theoretical terms ot
an advisory opinion. Legality of the Threat or Use of Nuclear Weapons (Request by the United Nations
General Assembly for an Advisory Opinion), 110 LLR. 165 (L.C.J. 1996) (notng chat “collateral damage
to avilians, even it proporconate o the importance of the milicary target. muse never be meended 7
Legalicy of che Threat or Use of Nuclear Weapons (Advisory Opinton), 1996 1.CJ. 226, 257, 78 In
classical international law, concrere claims of this nature were unusual, as mjured civilians had no stand-
g to bring such claims chemselves and any state wich standing was hikely to have unclean hands

AA0 See 2 Trian oF THE Major War CRININALS BEFORE THE INTERNATIONAL Micrrary TRIBUNAL
(1947 Gndicting che accused tor murder, ill-treacment. deporration tor slave lubor and tor ocher purposes
of aivilian populations of occupied terricories).

A4 Apphcadon of Yamashioa, 327 US. 1016 (19460,

35, Prosccror v Marcic, Case No.o FT-O3- 1L Review of the Indicement Pursuane to Rule 61 of the
Rules of Procedure and Evidence (Mar. 8. 1996).

6. Prosecutor v Kupreskid, Case Noo IT-95-16, Judgemeno § 521 Jan. 14, 20007,

37 Sec g Prosecutor v Delalidl Case No. IT-96-21, Judgement, 3139 (Nov. 16, 1998) (hnding

that Delali¢ had “the necessary meent required o establish che crimes of willtul killing and murder. as
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Most of the Tribunal's indictments seek to establish individual criminal
responsibility for crimes against civilians. Slobodan Milosevic, for example,
stands charged with "murder and willful killings ot Croat and other non-
Serb civilians, ™ and Milan Martic¢ is accused of shelling “civilians in
Zagreb.”” National courts have joined the international cribunals in prose-
cuting individuals for violations of civilian protection law under the princi-
ple of universal jurisdiction. Belgium has convicted individuals of war
crimes against civilian populations in Rwanda;" Germany has prosecuted
war crimes against civilians in Bosnia. !

To make a general principle of civilian inviolability effective, interna-
tional criminal law must expand as a viable tool of law enforcement. Armed
attacks occur in a world of permeable borders. Criminal law must therefore
expand jurisdictionally, by providing new mechanisms to regulate the trans-
national interactions that give rise to armed attacks across borders. It must
also expand substantively—Dboth at the domestic and international levels—
to encompass and address in a coherent fashion the threats posed by this new
brand of armed attack. Specitically, it must address numerous criminal ele-
ments—murder, kidnapping, hijacking, money laundering, etc.—heretofore
rarely considered in conjunction. National law enforcement officials, perhaps
working under the auspices of an international institution, must work to-
wether to harmonize existing law and develop a shared set of guiding princi-
ples to prosecute international crimes.

C. The Lawe of Terrorisn

Unlike che law of war and international criminal law, which have under-
zone significant development in che past decades, the law of cerrorism has
progressed slowly. [t has stumbled over the lack of a widely accepred work-
ing definicion of the term.'” Nevertcheless, two distinet fegal approaches to
cerror have developed—preventing and punishing acts of rerrorism and

recognized i the Geneva Conventions ... where there s demonstrated an meention on che part ot che
accused o kil or intlice sertous injury e reckless disregard of human liie™y: Prosecucor v unarac, Case
No I1-96-230 Judgement: 4425 (Feb. 220 20010 thinding thae che victimy were part of che “civilian
populacion’ i Prosecutor vo Tadic, Case Noo FT-9-4-1, Opinion and Judgmene, 4 638 (Nay 70 1997 (es-
tabhishing the requirement thae the vicoms muse be parc of a avilian populacion)

A5, Proscoucor v dhilosevie, Case e IT-010-300 Invenal Indicemene tOce. 820010,

30, Prosccuror v Marnic, Case Noo FT=05-1 1 Inioal Indicement Julby 25, 19930 Sac o Proscentorn
adovan Karadzie & Racko Mladid, Case Moo IT-95- 10 Intaal Indicomenc (July 240 1995 dindicred or
shictling civilions v Saragevon.

VL 5l i Lor Rdarive ol Reprosinir des Niolations Graees de Dvoie Dorernazionad Hoineanizaive (Feb, 1O,
1999, 7 Moxtrevr Beroe § 7 (Mar 230 19990 allows prosecution under che universalioy principle).
Cases have incloded che ornals of tvee Catholic nuns. Consolaca Mukangango and julicnne Mukabueera
who were sentenced to over 10 vears inposonnens See WORLD Niws CoNNiic Ticss, Ot 100 2001,
COOT AL 28795230,

1. N ez Public Prosecutor vo Djagic, BavObLG (1907 (Ger oy Gprosecntion under che universaliny
principle tor killing anarmed Mozl civibians Sec /s Pubbic Prosecuror v Jorgie, BayODbLG clwu™
(Gero.

420 W Michael Reisman, Taterationd Legal Respoises to Torrorispe, 22 HoCs, JUINTL L3, 22 01999)
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holding states accountable tor those acts. Both approaches provide turcher
support ftor the principle of civilian inviolability.

The United Nations attempted to draft a comprehensive treaty against
terrorism in early 197244 It failed. Instead, a piecemeal approach ensued, by
which specific types of terrorism

aircraft hijacking,™ crimes against pro-
tected persons,” and hostage taking*®—Dbecame the subjects ot separate
multilateral treaties.*” The purpose of these treaties was to define a specific
crime, to require States-Parties to punish the crime through domestic legis-
lation, and to agree to a principle of prosecution or extradition wich regard
to alleged oftenders. However, the actual crimes defined and punished by
these various treaties all involve the protection of civilians—whether air
passengers, diplomats, or hostages.

The limited ettectiveness of piecemeal treaty-making led to a broader ap-
proach to terrorism prevention, beginning in 1994. In chat year, a U.N.
declaration condemned “all acts, methods, and practices of terrorism as
criminal and unjustihable™ and declared such acts a “grave violarion of the
purposes and principles of the United Nations.” " Invoking the principle of
civilian inviolability, the declararion described terrorism as “criminal acts
intended or calculated to provoke a state of terror in the general public, a
group of persons or particular persons.”" This declaration was followed in
1997 by the Convention for the Suppression ot Terrorist Bombings, which
unlike previous treaties “criminalizes a general technique™"—che detona-
tion of “an explosive or other lethal device in, into or against a place ot pub-
lic use, a State or government facility, a public transportacion system or an
infrascructure facilicy ... [whth the intent to cause death or serious bodily
3

injury.”™ Here again. bombing itselt s not prohibited, bur racher che

430 See REPORT OF THE AD HOC COMMITTEL ON INTERNATIONAL TERRORISA {197 3): I TERRORISM:
DOCUMENTS OF INTERNATIONAL axD Locar Conrror 3200 331 (Robere AL Friedluoder od o 19749
Rersman, wpra note 420 ar 23

4. Nee o Montreal Convention for cthe Suppression of Unkwtul Aces Againse Civil Aviacion. Sepe
23 1971 24 TS T 564, 974 UNTS 177 fhereinatter Montreal Hijacking Convention].

13 See. ce Convention on the Preveririon and Punisshment of Crimes Against Internacionalby Pro-
tected Persons, Including Diplomane Azenes. Dec d- 19730 28 ST 19750 1033 UUN. TS 107
Thereinatter Diplomats Convention]

10, See v Incernational Convention Againse the Taking of Flostawes, Dec 17019790 T AN Do

PLOST P36 LENTS 203 Therematter Fhague Hiecking Convencion}.

P70 Sie Rewsman, szpiy note -120 a0 25 inoning dhar “resiscnics to o general dehimcion persisted an
continued to be casier co address partcubar aces™ Se gde Diplomacs Convention, sy ncre 45
Hijacking Convenrion, wipry pors dee UL ANS Noo FHIST 1316 LLNTS, 2050 Menrea
Convention, wzbig note -

A48, Declaration on Measures wo Elivnvse Incernacional Terrorismy, GLoAL Res 06, H 00 il
Comm.. -19ch Sess.. Supp. Ne 9 ares, 1) 20ar 3030 {070N Doe, A9 713 01499,

49, 1.

S0, Resman, szprs note 42 a0 27,

St Incernadional Convencion for che 5 on of Terrorise Bombiogs, Jan, 90 TOUR0 50 Treary

5=

Doc. No. 106-6. 37 LLM. 251 [hereinatrer Terrorist Bombing Convention].
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bombing of targets that are certain to result in the deachs of many civilians
g 52

A second recent convention seeks to prohibit the financing of terrorism
and to punish those who do provide such assistance to known terrorists. Of-
fenses under this convention likewise bolster the principle of civilian invio-
lability, including any “act intended to cause deach or serious bodily injury
to a civilian, or to any other person not taking an active part in the hostili-
ties in a situation of armed conflicc . .. 73

Bevond criminalization of acts of terrorism, a second approach prevents
states from supporting terrorist activities. This has taken the form of soft
law—U.N. resolucions and declarations that call on states to “refrain from
organizing, instigating, assisting, or participating in ... TErrorist aces in
another state or LICC]LIH:SCII]” in ... acaviges . . . directed towards the com-
mission of such aces.”* These declarations, too, invoke the notion of civilian
inviolability, declaring acts “intended or calculated to provoke a state of ter-
ror in the general public™ as “criminal. ™

To date. much of the international law governing terrorism has been
patchy and often inettective. The specific conventions only ban one tech-
nique and have not been unitormly respected.’® The broader declarations
have no binding lezal torce. [n addition, the U.N. Sixth Committee,
charged wich pr(,duwnw a wlobal terrorist convention, has met wich only
limited success.” An underlying theme running chrough all chese etfores,
however, is an attempr to ban attacks aimed at specific types of rargets.
Building on chat cheme and merging ic with its expression in the law of war
and internacional criminal law more generally ulomartely provides a more
effeccive approach to fighring terrorism——in fact it not in name.

L FroM TERROR TO TARGETS

The principle of civilian inviolabilicy aveids the circularicy and “lack of

definitional orientacion™ chat concinually plagues legal and philosophical

320 o may be argued thae dhe prohibicion on bombinge stuce or governmend facibiies includes milicary

mscallavions, but other pures of the convenrion nefie this
\/
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3. Internucional €

CrADR, Sdeh Sexss.. Supp. Noo 49, Agenda Toon

& 1

54, Declaration to Suppler
PN G

e the 1994 1
AOR. 515

')u Laration o Prinanles of Ingernacional

5, Gk, Rag 2040, 1

res 1 Accerdance

vith the Charter of che §

Pesad P fen. Mo e | S 019T0),
55 (AL Re te S Ear 340 Vimothy Garton Ash &5 teoe A Gand Torvosnar 20060 Ry

RIS TEENAN N

SO, Nore ol Whdullah Gcalan co Turkey and Germany's relusal
re serek s caeradition RN e d .

ST Se Sumnaries of the \\rw 2oob the $ 1 Commirtee, Repore on Mewsures o Eliminare Tnterna-

\

4.3 GACR Och Clomm., 36ch Sess
{Respever 4o Lirorinas )

N. Doc. ASGT00
2 Hors I Lo Jo b olunug

cenda Treemn 16, L




12 Harvard Diternational Law Jowrnal | Vol 45

thinking about terror. Traditionally, international treaties or national crimi-
nal statutes regulating terrorism have tocused on preventing the spread of
terror. This tocus is rhetorically expedient but analytically constraining. Ter-
ror does not exist in isolation; it is spread ftor a purpose, generally to advance
or puolicize a cause or to undermine public order as part of a political, ech-
nic, or religious struggle.®” It is chis communicative aspect associated with
“terrorism’ that leads to che old adage and analytic dead end: “one man’s
terrorist is another man’s freedom figheer.”

Further, “terror” describes a spectrum of effects far broader than the im-
pact of acts carried out by selt-proclaimed terrorists. Bombs and missiles
create terror in civilian populations in the line of attack. Soldiers or secret
police bartering down doors in the middle of the night sow terror. Yet gov-
ernments engaged in these actuvities around the world would reject the ap-
pellation of terrorist. Defining terrorism in terms of “terror” thus quickly
becomes a political quagmire.

The principle of civilian inviolability, by contrast, otters a definitional ap-
proach to terrorism with analytic power.” The tundamental issue at scake is
not the desire to sow terror, but racher the types of rargers attacked. Civil-
ians must not be the deliberate targets ot atrack, under any circumsrances,
for any purpose.

The immediate question that arises, of course, is what is a civilian? In-
deed, it may seem as if the definitional difficulties have simply been crans-
terred tfrom “terrorists” to “civilian.” In face, however, detining civilian is a
far more tractable task than idencitying terrorists. First, military lawyers
have retined this definition over the past century. Sccond, the detinition of
civilian is tar less ideologically laden. One man's civilian is another man's
combartant? Third, the definition of civilian has evolved wirh the narure of
warfare. Additional Protocol I detined civilian as individuals who are not
parc of the "armed forces of a party to a contlict™! and who do not “carry

59, See Reismuan, sirpra note -1,

at

60 One of che most usetul detinitions o cerrorism avalable also tocuses on mechads, noc goals: " Ter-
rorism 1s an anxicey-inspiring method of repeated violent action, enaployed by (semn) clandestine indi-
vidual, group or sate acrors, tor idiosyncracic, criminal or policical reasons, whereby—in contrase to
assassination—che direet targees of violence are not che mam targees.” Alex PoSchmid. T Resprane Prol -
Lin v o Ocfinition Profileir. 0r \NESTERN RESPONSES TO TERRORISM S (Alex P Schmid & Ronald D.
Crelinsten eds., 1993),

61 Addidonal Protocol Towprg note 25, are. 30 tdefimng a civilian as “uny person who docs not be-
long to once of the categories reterred tom Article A 2o () and (6 of the Third Convenuon and in
Artcle 13 of chis Protocol™ . Acticle +A) of chie Third Convencion references “members ot che armed
forces of a Party.” and "members of ocher milicias ... who fultll the following conditions:

G that of being commanded by a person responsible for his subordinaces

thy chat ot having a Axed disdncrive sizn recognizable aca distance

(¢} chac of carrving arms openly . ...

Geneva Convention Relanve to the Treaement of Prisoners of War, August 120 1948 are, AL 6 UST
3316, 73 UUN TS 139 [heramateer Geneva Convention T Accarding to Are. <3 of Addiconat Prorocol
. “f{dhe armed forees of a Parge co o contlice constse of all organized armed forees. groups. and unizs
which are under @ command responsibilicy to char Parey .07 Addicional Protocol 1L sepra note 23, arc.

13
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arms openly.”®* In practice, chis distinction often turned on whether the in-
dividuals in question were in uniform or in civilian cloches.®*

More recently, the definition has tocused on “the inoftensive character ot
the persons to be spared and the sicuation in which they find chemselves.”®!
The ICTY has emphasized this point, noting that the main reason why ci-
vilians are protected under the laws of war is because ot their inoftensive
character.®

Defining civilian by reference to their inoftensive nature implies chat they
can lose their civilian status whenever they become “oftensive ™—rthar is,
whenever they take action against military forces or cheir fellow citizens.
Between civilian and soldier, then, emerges a new category: global criminals.
These are individuals who have forfeited their civilian status butr who cannot
be dignified as soldiers. They have violated the law of war and both domestic
and international criminal law. In the language of the law of war, they are
“non-privileged combatants.”™ In the language ot universal jurisdiction,
depending on the scale and gravity of their deeds, they may be hostis binicinee
generss; but in the language of the international legal order of the 21st cen-

tury, they are best described as global criminals.

IV. THE INDIVIDUALIZATION OF [INTERNATIONAL LAW

The principle of civilian inviolability 1s consistent wich broad and deep
secular trends in incernational law over the past halt century. It is a logical
sequel in the progressive individualization of international rules. Interna-
tional law now protects individual citizens against abuses of power by their
governmencs. It imposes individual liabilicy on government officials who
commit grave war crimes, genocide, and crimes against humanity. It must
now impose direct obligations on individuals who would attack govern-
mencs, their tellow citizens, and cheir fellow humans.

Tradicional public international law regulates relations between states. [n-
ternational lawyers generally conceived of states as unitary entities—tche
classic black boxes or billiard balls. Aside from the law ot diplomatic rela-
tions”” and a tew other specialized areas, international law did not recognize
or address state-society relations: the relations between a government and ics
citizens. The development of human rights law rendered chese relations

62 Geneva Convention L wfra note 61, arce (AN 2,

630 Secs e s Pius Nwaogaov, The Staces 52 LR 494, 496=97 (19720 (N g,
O CONDNENTARY ON THE ADDITIONAL PrOTOCOLS 01 & Juxe 1977 1o tHE GuNeva CoONVEN-
rtoss o P2 AvGrst 1949 609 (Clande Pilfoud ot al cds. 19870 See ulio Guenael Metoraus., Crinz

Awazist Hipraniny i the Jevispradoice of the Dzonatioinal Criciinad Trilads jur the porncr Yugosdavic dnd for
Ruceoirdo, V3 Harv, InvTe L]0 2370 Prosecutor v Kupreskic, Case Noo IT-95-16, Judgemene, 9] 547 (Jan.
14, 2000,

65, Addinonal Protocol 110 wpra note 250 are 13, mandaning that “che civilian population

shall noc be che objece of attack.”

66, S genorally Geneva Convention T wpry note 1, are v

67 See ez Mavromatns Palesune Concessions Case (Greeee v UK 19248 PCILJL (ser A) No. 20 ar
12 tAug. S0
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transparent, imposing direct obligations on governments to safeguard che
basic rights of their citizens.

Through the Universal Beclaration of Human Righes as well as multilac-
eral and regional agreements, international law has come to prevent torture,
political killings, and forced disappearances perpetrated by a government
against individuals in domestic society.® Politicians as well as courts have
recognized that any government must now “respect the internationally
agreed norms of behavior towards other states and towards its own citi-
zens. ® Further, at least in some human rights regimes, citizens have been
given the power to hold their governments accountable tor violations of
these obligations in national and international tribunals.

The next step in the individualization of international law was to render
governments themselves transparent, transforming a previously opaque en-
tity into an aggregation of individual officials performing specific functions,
with each personally responsible for his or her actions. The two international
criminal tribunals for the former Yugoslavia and Rwanda have brought the
law of war, the law of genocide, and the law regulating crimes against hu-
manity home to individual perpetrators at every level of government. Simi-
larly, the British House of Lords held that General Augusto Pinochert lacked
head of state immunity and could stand trial as an individual for crimes
against Spanish civilians committed while he was President of Chile.” The
states that these ofhcials represent may also be held accountable for viola-
tions of the rights of fellow states, bur those violations now exist alongside
individual violations of international law.

Expanding the principle of civilian inviolability to non-state actors,
whether they quality as terroriscs. rebels, insurgents, separatists, or freedom
higheers, now renders society itselt cransparent. No longer are citizens an
undifferenciated mass of individuals entitled to specific protection from their
covernments as a whole or from specific governmenc officials. Individual
actors in society, whether acting alone or as parc ot a group or necwork, are

O8. Sew «
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cronal Covenane on Civil and Policcal Righes, SO Exic. Do, No, 9322999 UNTS, 7L [heremuter
ICCPRY Convention Agunst Torcure and Ocher Cruel, taliuman o Degrading Treatment or Punish-
ment, Dec 1O 19818 Treary Do, Noo TOO-20 ¢i9ss, 1463 UUN. TS 85 Therermatter Torrure Conven-
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JCPRY

T Regina v Bow St Metro. Stipendiary Magiscrace, o forre Pinecher Gganrte «Noo S0 b AL T,
28 JHLLL 20000,
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now also to be held accountable tor cheir acts toward tellow citizens or the
citizens of other countries. Regardless of the perceived justice or injustice of
cheir cause, they may not prosecute it through atracks on civilians—fellow
human beings who take no active part in their conflice. Their acts are now
subject to regulation under both domestic and international law.

Operationalizing this principle will require developing a series of rules
and doctrines to resolve jurisdictional conflices. Just as human righes law
and the law of war are part of both domestic and international law, so too
will be the principle of civilian inviolability. At one end of the scale, it is
encompassed within ordinary criminal law prohibiting murder and related
crimes. Larger scale attacks on fellow citizens will fall under domestic law
governing terrorism and/or organized crime. As the gravity and scale of
these crimes increase, international tribunals are likely to enjoy concurrent
jurisdiction with domestic tribunals. At che ftar end of the spectrum, where
the scope or the nature of specific crimes is universally reprehensible, perpe-
trators may be subject to universal jurisdiction in domestic courts world-
wide. "

A key question for international lawyers and policymakers will be the hi-
erarchy or priority of these ditterent fora. Following the principles set torth
in the Rome Statute for the International Criminal Court, a regime of com-
plementarity would seem to make most sense. * That regime would locate
jurisdiction m national cribunals tirst, and only in incernational cribunals
when narional courts prove unable or unwilling to prosecute. The exercise of
universal jurisdiction by courts in countries wich no direct link to the crimes
would provide a third alternative, to be used only after exhaustion of the
first cwo.

720 Universal rerisdicdon attaches o piracy. shive-trading, war crimes. crimes agunst peace, coimes
ERSITY ProGrast i Law axn PusLic A
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Civilian inviolability is a corollary of individual dignity. For individuals
to be inviolable, each must be understood to have a fundamental worth: to
carry a kernel of value, of humanity, of dignity wichin. The drafters of
Common Article 3 of the Geneva Conventions saw this core of human dig-
nity in the individual: they chose to specially protect “personal dignity.” !
At a fundamental level, Common Article 3 is about treating individuals “as

fellow human being{s]” and respecting cheir humanity. > Individual
dignity and personal humanity are not, however, the traditional subjects of
international law. Only through the progressive individualization of interna-
tional law has it become possible to elevate a principle of civilian inviolabil-

ity as a foundational safeguard of international peace and security.

V. CHALLENGES AND [MPLICATIONS

The global responses to the events of September 11 and their aftermath
reflect widespread recognition of the principle of civilian inviolability. These
various responses also highlight problems and implications cthat would at-
tend the adoption of a principle of civilian inviolability as a complement to
Article 2(4). Space constraints permit only the identification of such issues
here. Together, however, they map an intellectual agenda for lawyers and
policymakers that will be comparable to the principles and case law gener-
ated by the interpretation and application of Article 2(4) itself.

The principle of civilian inviolability provides the common ground for
the coalition arrayed against Al Qaeda. The coalition 1s willing to use mili-
tary force has been used to bring to justice the individual perpetrators of
massive crimes against civilians. At the same time, U.S. targeting decisions
must have included specific restrictions to protect civilians and avoid civil-
1an objects, even at the potential cost of U.S. casualties. ™

The U.S. Judge Advocate General has created Civilian Protection Law

craining programs to ensure that the U.S. armed forces “protecel ] ... civil-
ians and . .. preservel ] their basic human rights.”™ The United States has

provided food to civilians across Afghanistan, ™ pledged over $32 million
during the month of October alone for Atghan retugees,” and has created a

o Lo, Geneva Convention TV, yuprr note S.art SO,

5. 1 CoMMENTARY ON THE GENEva CONVENTIONS OF 12 ACGUST 19419 CONVENTION FOR THE
AMELIORATION OF THE CONDITION OF THE WOUNDED AND SICK 1N ARMED FORCES N THE FIELD 33
Ueaa S. Preter ed., 1952,

“6. While che TS, Rules of Engagement in Afghansstan are classified, a repore produced by che ICTY
Othice of the Prosccutor after investigatung NATO bombing in Kosovo tound thac concrere steps had
been taken to protect avilians, imcluding: relaxing the 15,000 toot herghe restriction: the decision not to

use cluster bombs after Mav 70 19990 and the decision not to arcack porenciadly civilian objects. such as
bridges, when civilians were near. See illiam Fenrick. Torgerng cond Propotionaliy duving the NAT (O
Buoniihisng Conepargie against Yugostavia, 12 Eur o Is'n L4839, 5010 (20010
70 May. Timothy P Pendolino, Department of the Army, Pomphles 27-50-281 0 ARy Law., Apr.
199G, at 29,
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2002/ A [nternctiona! Coustitutionc! Moment 17

“Special Fund for Afghan Children™ to help “the children {of Atghanistan]
survive."™" Each time Afghani civilians have been confirmed killed, che
United States has expressed “regrer {at} any loss of civilian life.”™!

Beyond the coalition, U.N. Secretary General Kot Annan noted that “we
must . . . do everything possible to protect innocent civilian populations™-
and that “innocent civilians should not be punished tor the actions of their
" Amnesty International has called on the United States to
“demonstrate that all possible steps were taken to protect againse civilian

casualties.”™" A joint statement by the heads of various U.N. aid and human

government.
(=

rights agencies called on “the entire international community™ to “prevent
further tragedy™ to the “hve million [Afghan] civilians” with but a “fragile
grip on survival.™

The Islamic world, too, has invoked the principle of civilian inviolabilicy.
The Taliban’s Deputy Ambassador to Pakistan declared chat “che killing of
6 Tndeed, the Taliban declared chat
the U.S.-led bombing campaign is a “genocide of Atghan civilians.”™ Gen-

eral Musharrat ot Pakistan noted concern “not only in the Islamic world, buc

innocent civilians is a terrorist acrack.

in the encire world, 1n che West and in the United States, at all the civilian
casualties.™¥ The Pakistani Interior minister added chat “Muslims are upset
over a large number of civilian casualcties.™" In a press conference with Tony
Blair, Syria’s President Assad commented: "We cannot accept what we see
every day on television screens, the killing of innocent civilians.™" The Sec-
retary General of the Organization of the [slamic Conterence expressed “con-

2001, herpr wwawvstate. govir/ pa/prs:ps 200 T index.otm2docid = 5767

S0. Press Release. White House, President Announces “America’s Fund tor Atghan Children™ (Oct.
I1. 2000 heop: wwawewhitehouse. zov news refeases 20010102001 TOHT-S homl.

ST Press Release, Spokeswoman Vicrona Clirke, Department of Defense News Briefing (Oce, 23,
20010, hegped wwawdetense ik mil news Ot 200 1/0 10232001 _ci 0.2 3asd heml

820 Associated Press, N Chig Urges M Pty to Minize Civiliaor Casialries o0 Afghanestan (Oct,
15,2000,

83 ULNL Seerctary: General Ko Annan, Opening Stucement ac Press Conterence (Sepe. 270 2001)
tcranscripe on hle wich the Harvard Incernational Law Journal).

S-k Press Release, Amnesty Internacional, US Oblhgated to Avere Civilian Casualoes in Any Massile
Arcack (Oce. 23, 2001 ton ale wich Flarvard Incernanional Law Journal).

85, Joint Scacement, In Atghamscan, A Population in Crisis (Carol Bellamy, Executive Direccor UN.
Children’s Fund, Catherine Berunt, Exccuove Director: World Food Program, Rudd Lubbers, U.N. High
Comnmussioner tor Retugees, Mark Malloch Brown, Admimiscrator: TN Development Program, Kenzo
Oshima, Emergency Rehier Coordinacor: Ottice for the Coordinacion of Humanicarian Atfars, and Mary
Robinson, UN High Commissioner for Fluman Rughes) (Sepr. 240 2000 (on hle wich the Harnvard
[nternacional Law Journal.

SO Statement by Sohail Shaheen, Depury Ambassador. Taliban Embassy to Pakiscan, 2 Richard S,
EN Actznr, Tr: BaxGror Post, Oce. 50, 2001
ST OUS. Brivaiin Dispiatc A pehan Ceitpaign Crie, CNN coat, Oce. 290 2001, hoop: “wwawenn.com

Ehelich, Sappurt i Suvizle Avia Stetnes st

2001 WORLD asiapet ceneral 10 29 rerattacks.at ghanistan index hom]

S8, John FoBurns, A Novwn Challonged: Appead: Patecior Chig Sy U8 Shodd Eord Bondiiorg Soon, XY
Tizes, Ocr 2702000 ar BT

SO Nrnack w Aghaiion: Wobkle Eljcct: Boidss o Asivay. the Casival ties Mot and the Doulies Sce o,
Gurarniax, Oce. 29, 2001

90, Andrew Parker, Avirck v Ajehaaistaon Lirdlicowce aind Bio-Torror: Xssad Hats ar Attack we A febani-
v, Fiso Tiates. Nov, 1L 2001,



18 Herverd Duternational L Jowrna! | Vol 43

cern over civilian casualties in Afghanistan.”™ “Casualties among Afghan
civilians” have been described as "unbearable”™ by Saudi Arabia.”-

Translating chese various sources of support for civilian inviolability into a
globally acceprable grundnorm, however, raises a number of difficult ques-
tiens. We group these questions under chree broad headings: shifting che
global balance ot power, curbing the power of governments, and state re-
sponsibility. These issues must be met head on to forge the degree of global
consensus necessary tor a genuine international constitucional moment.

Militarily, the principle of civilian inviolability will tend o privilege
powertul states over their less powertul counterparts. The number ot states
capable of avoiding or strictly limiting civilian casualcies during milicary
action is limited. The tew states with such ultra-high technologies may be
able to conduct military activity without transgressing the principle of ci-
vilian inviolability, while the rest ot the international communicy is unable
co respond militarily. States wichout advanced military technologies mighe
then decide to derogntc from the principle or ignore it complecely. o the
detrimene of all.

Additional rules will be required to ensure char technologically advanced
states do not abuse their privilege. The first step must be to rechink the re-
gime governing weapons of mass desteuccion. As their name implies, che
very purpose of such weapons is to kill indiscriminarely.” rather chan selec-
rively. Where civilian deachs are not only foresecable, bue certain, they can-
not be justified as unintended.

1

The jusc war doctrine ot double effecy s this problem by imposing a

strice docmnc of proportionality, ;'aqt.zirmg ¢ the weapons used i any
military actcack be strictly proportional o [hf; ”nbjugti\fcs soughe.™ Burt
weapons of mass destruction cann ¢ be proporcional.

[n an international order founded in part on the principle of avilian in-
violability, no country can ever again burrew Harry Truman's justification
for the use of a nuclear weapon at Hiroshima, by claiming it was rargeted at

OAa

“an important Japanese army base. ™ A more logical regime would ban che
use, alchougl not necessarily the possession, ot all weapons of mass destruc-
rron by all nations and individuals, Moving away trom weapons of mass de-
struccion also means away from deterrence bused on murually as-

1 R : N ~ o 1 PN
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much more dangerous place. All states would thus have a renewed incentive
to develop and use peacetul international mechanisms to have cheir incerests
and grievances heard. In a world of violent dispute resolution, states able to
use force more precisely will be more powerful. But minimizing the resort
to violence is the best hope for achieving a more equitable balance of power.
As radical as this prescription may seem, it is in fact consistent wich the
Bush administration's emphasis on revising strategies, capabilities and rules
to combat a new generation of nuclear, chemical, and biological threats.

B. Curbing the Power of Governments

The principle of civilian inviolability also generally privileges states over
non-state actors. States tend to monopolize legitimate coercive power. This
power can often be used without civilian casualties through the rule of law
and police power. Non-state actors, minorities, and rebel groups often have
but limited means at their disposal. These groups in the past have found it
necessary or unavoidable to target civilians to draw attention to their cause.

With the principle of civilian inviolability at work, such non-state actors
will ind it more difficult to get atcention and thereby publicize their cause
through terror. Adoption and enforcement of a general civilian inviolability
principle could thus constrain legitimate political resistance by minorities or
majorities against oppressive governments, colonial powers, or foreign occu-
pacion.

Forging an international constitutional principle of civilian inviolability
requires renewed actention to the creation of both domestic and interna-
tional channels tor political voice short ot civilian killings in both domestic
and international fora. As utopian as it may seem, making such channels
accessible and meaningtul is the only way to bolster those who seek to have
their grievances L€S()1Vt‘d without resort to violence against civilians. Curb-
ing terrorism cannot be a one-way street.

The privilege accorded to states entails another danger—rthat ot the state
becoming the terrorist. It the principle of civilian inviolability is not truly
reciprocal in application, states may enforce che prohibition against civilians
killing other civilians, but may not respect their own obligation to avoid
targeting civilians. Traqi bombing of the Kurds in the early 1990s and Slo-
badon Milosevic's attacks on Kosovar Albanians in 1998 and 1999 are clear
examples of this phenomenon Here the principle ot civilian inviolabilicy
must be enforced through human righes law, internacional criminal law, and
che evolving doctrine of humanicarian intervencion. Individualizing incerna-
rional law with respect to ordinary members of sociery cannot relieve gov-
ernment officials of cheir own legal obligations.

C. Sture R4‘.\'1/7///,«’,{/'/,7/././2‘_)‘

A final cluscer of questions arising from the principle of civilian inviola-

a1

bility concerns state responsibilicy. When should states be held accountable



20 Harvard Lnternational Law Joirnal | Vol. 43

for allowing global criminals trom their territory to target civilians? The
answer to this question is crucial to the determination of when and it mili-
tary force can be used against a state to bring international criminals to jus-
tice. The traditional “eftective control” test for ateributing an act to a state
seems insuthcient to address the threats posed by global criminals and che
states that harbor them.”®

One approach here would be to build on the transparency of governments
and their citizens before international law. In popular accounts of the rela-
tionship between the Taliban and Al Qaeda, the relationship has been de-
scribed in terms of “harboring” or “hijacking.” In one account, Taliban
otficials are distinct from the terrorists in their midst, burt offer them art least
tacit support. On another view articulated by British Foreign Secretary
Straw, 1t is the Al Qaeda members who have “hijacked” Atghanistan, essen-
tially taking over the government.? The question thus concerns the specific
relationships between Taliban officials and Al Qaeda members. Are they
distinguishable? Or are their acuvities so intertwined at an individual level
that they are impossible to separate?

Where a government and the terrorists on 1its soil are distinguishable, the
traditional test of eftective control could still apply. It would still be possible
to hold the government responsible tor the terrorist acts, but the counter
measures allowed could fall short of the use of force.” However, where gov-
ernment officials and terrorist leaders are indistinguishable in cheir exercise
of coercive power, direction of state finances, and formulation of other gov-
ernment policies, then attacks on the state apparatus could be legitimized
either as a direct attack on the terrorists or as a direct response to a state act.
Relevant evidence in such inquiries could come from many sources, includ-
ing post hoc ratification of terrorist acts.””

VI. CONCLUSION

In 1919 Great Britain became the first country to bomb Afghanistan from
the air. Immediately fellowing World War I, Britain had declared that ci-
vilian-protection limits had been placed on aerial bombing. However, a re-
cently released internal memo of the British War Othce reveals that that
declaration was intended only “to preserve appearances ‘because the truth
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{is} that air-wartare has made such restriction obsolete and impossible. ™"

In 2001, the United States, Britain, and other countries must preserve far
more than appearances. They must protect civilian lives in America, Af-
ghanistan, and around the globe. Such protection is neither obsolete nor
impossible. It 1s necessary and increasingly urgent. In the past eighty years
civilian inviolability has been transtormed from a rhetorical aside to a basic
principle in many areas of international law. It is time to make it a constitu-
tional principle ot the international legal system.

- T
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