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Preface 

Like The Supreme Court and the Attitudinal Model, the purpose of this 
book is to scientifically analyze and expl~in the Supreme Court, its 
processes, and its decisions from an attitudinal perspective. While 
changes in judicial policy over the past ten years would have warranted 
an updated second edition to our original work, changes in public 
scholarship require something more. 

'Two specific changes bear mitial mention. First is the rise of rational 
choice scholarship on the Court, as intuitively exemplified by Lee Epstein 
and Jack Knight's The Ch()ice Iustices Make l and formally exemplified 
by John Ferejohn and Charles Shipan's "Congressional Influence on 
Bureaucracy,"" an article more influential in the judicial studies than in 
either the congressional or bureaucratic literatures. 

Second IS the rise in the testing of legal variables. Various critics of 
The SU/Jreme Court arid the Attitudinal Model have noted that our evi
dence against the legal model consisted solely of anecdotal evidence. 
Based on what we hope is a more refined explanation of the legal model, 
we now provide tests of at least some of its tenets. 

The result is a newly titled book that in name and substance will be 
familiar to readers of The Su/n'e111e Court and the Attitudinal Model, but 
which nevertheless provides important new material. 

I (Washlllgtoll, D.c': CongressIOnal Quarterly Press, 1998). Or see Forrest Maltzman, 
James I'. Spriggs II, and Palll ./. Wahlbeck, The Co/legw/ (;alltc (New York: Cambridge 
UIlIverslty Press, 2000). 

1 John Fercjohn and Charles Shipan, "CongressIOnal Influence on Bureaucracy," 610ltrlUl/ 
or Law a1l({ ECOIIOI1lICS 1 (1990). 

xv 



XVI Preface 

Chapter I, "Supreme Court Policy Making": The book begins with 
all explanation of what courts do and why their activity results in policy 
making. The chapter is updated to take into account, first, the historic 
Bush v. Gore decision, and second, the changes in the relationship 
between the federal and state judicial systems wrought by the Supreme 
Court's invigoration of the sovereign state immunity doctrine. 

Chapter 2, "Models of Decision Making: The Legal Model": In the 
first book, we relied exclusively on the Court's view of the legal model, 
ignoring the modern scholarly literature on legal decision making. We 
rectify this omission with a discussion of the legalistic positions taken 
from scholars in political science, economics, and law. 

Chapter 3, "Models of Decision Making: The Attitudinal and 
Rational Choice Models": In the original book we had no discussion of 
the application of rational choice theory to Supreme Court decision 
making. This now burgeoning field receives extensive analysis in this 
chapter, with particular attention paid to the so-called separation-of
powers model. We have also updated our discussion of the attitudinal 
model. 

Chapter 4, "A Political History of the Supreme Court": In keeping 
with the Court's policy-making role, we present in Chapter 4 a political 
history of the Court, one which outlines the ideological considerations 
that have motivated the thrust of the Court's decisions since its 
inception. 'This chapter has been updated to include discussion of the 
Rehnquist Court's attack on congressional authority, in terms not only 
of state sovereign immunity, but of the commerce clause as well. 

Chapter 5, "Staffing the Court": This chapter concerns the nomina
tion and confirmation of the justices. We identify the factors affecting 
their nomination and present a brief case study of the five failed 
nominations between the effort to elevate Abe Fortas to the chief jus
ticeship and the withdrawal of Douglas Ginsburg from consideration. 
We also pay special attention to the barely successful Thomas nomina
tion. An aggregate analysis of all nominations is provided, followed by 
an individual-level focus on the votes of senators on the twenty-six 
nominations between Earl Warren and Stephen Breyer. We have also 
added a section on the impact of presidential appointments on judicial 
policy making. 

Chapter 6, "Getting into Court": This chapter describes the legal 
requirements litigants must meet to gain access to the Court, and the 
procedures and criteria the justices employ to select the cases they choose 
to decide. In the first book, we provided no original research in this 

Preface XVII 

chapter. Now, we provide extensive original research, taking advantage 
of newiy coded data from the justices' docket books. This enables us to 
provide tests of reversal strategies and prediction strategies and to test 
the Court's role as a hierarchical superior in the federal judicial system. 

Chapter 7, "The Decision on the Merits: The Legal Model": One of 
the main criticisms of the original book was that we provided no tests 
of the legal model. In this chapter we provide extensive systematic tests 
of the Court's use of stare decisis, in both its everyday form and what 
we label its crisis form, and a more limited (~scussion of the role of text 
and intent. 

Chapter 8, "The DeciSIon on the Merits: The Attitudinal and 
Rational Choice Models": We demonstrate that the components of the 
attitudinal model - the facts of the case and the ideology of the justices 
- successfully explain and predict the votes of Supreme Court justices. 
We also provide extensive analysis of rational choice theory'S separation
of-powers model. 

Chapter 9, "Opinion Assignment and Opinion Coalitions": This 
chapter has been rewritten to include a wealth of lIew data and a variety 
of new tests on the writing and opinion coalition behavior of the jus
tices. We make extensive use of newly available data from the justices' 
docket books and reformulate the way in which we test opinion 
assignment hypotheses. We demonstrate that attitudinal considerations 
coexist with egalitarian concerns to govern majority opinion assignments 
by the chief justice. We then consider opinion coalitions. Unfortunately, 
a majority opilllon coalition does not always form. When this happens, 
only a Ilonauthoritative judgment of the Court results. We investigate 
the reasons for these judgments by determinlllg which justices are respon
sible for rhe resulting breakdown in collegiality. We also investigate 
opinion coalitions generally: Who joins with whom and why. 

Chapter 10, "The Supreme Court and Constitutional Democracy": 
This chapter updates the material we previously presented and adds a 
substantial new section on the impact of public opinion on the Court's 
decisions. 

Chapter I I, "Conclusions": This chapter includes discussions of the 
new postpositive legalist position, the future potential of the rational
choice model, and the continued vitality of the atritudinalmodel in light 
of the Rehnquisr Court's continued, and perhaps ullmatched, activism. 

In consideration of the substantial additions that we made, cuts were 
made as well. 'fhe new book no longer contains a chapter on the impact 
of judicial decisions. Everyone interested in impact is going to read 
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Rosenberg's book,] regardless of what we might say. The new book no 
longer contains the methodological appendix on logit analysis, as the 
technique is far more common today. And we no longer provide the 
extensive descriptive analysis of the justices' voting behavior; the wide
spread availability of the Supreme Court database and other published 
sources means that this sort of information is available to almost anyone 
at any time. 

Assessment of the operation of any theoretically grounded model 
requires highly reliable data. Although we have utilized data from a 
variety of sources, we have most frequently depended on those contained 
in the U.S. Supreme Court Judicial Database and its offshoots, projects 
conceived and designed for multiinvestigator use by Harold Spaeth, who 
compiled the data therein with the financial assistance of the National 
Science Foundation. The data, of known reliability, are updated 
regularly and encompass a wide range of variables that bear on the 
behavior of the Court and the individual justices. These encompass 
background, chronological, substantive, outcome, and voting and 
opinion variables. The offshoots of the original database include the con
f~rence voting of the justices of the Vinson, Warren, and Burger Courts, 
and a flipping of all the data in all the databases so that the unit of analy
sis becomes the individual justice rather than the Court's cases.4 

Except for our treatment of the Court's political history, we generally 
concentrate on the activity, decisions, and policies of the last half of the 
twentieth century, with the most specific attention paid to the Rehnquist 
Court. We do so for two reasons. Though antiquarianism has its place, 
it: ought not upstage the here and now, at least not in an arena as dynamic 
as that of the Court. Second, the database on which we primarily rely 
dates from the beginning of the Vinson Court in 1946; hence, the focus 
on activity since then. But we do not totally ignore the nineteenth century 
in testing our theory, as our work on precedent demonstrates. 

We acknowledge the assistance of other scholars without whose help 
this book could never have been written: Michael F. Altfeld, Sara C. 
Benesh, Saul Brenner, Charles M. Cameron, Albert D. Cover, Lee 
Epstein, Timothy M. I-lagle, Thomas H. Hammond, Robert Howard, 
John N. Jacob, Ellen Lazarus, Donald R. Songer, Thomas G. Walker, and 

, Gerald Rosenberg, Thc [-{of/ow [-{opc: Can Courts llrilIg about Social ChalIge? (Chicago: 
University of Chicago Press, 199 T), p. 180. 

-\ All databases and their documentation may be downloaded at the website of Michigan 
State University'S Program for I.aw and Judicial Politics: www.ssc.msu.cdu/-pls/pljp. 
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Stephen WerIniel. For berter or for worse, the day of the solitary scholar 
buried behind fhe sfacks of a library or the eq'uipmenr of a laboratory 
who successfully advances human knowledge sans personal interaction 
and collaboration with others is hisfory. We gratefully fhank these indi
viduals whose Wisdom, understanding, and knowledge have so appre
ciably enhanced ours - deficient though ours remains. 

This is the third Cambridge University Press book that we have co
authored. Along with their predecessors, plus a fourth of which Spaeth 
is the coauthor, we continll.e to find tile Press and its staff congenial, 
cooperative, and fully competent. In thiS regard, we especially thank 
Lewis Hateman, our editor, and Stephanie Sakson, our production editor 
and copyeditor. They display a light and unobtrusive touch - antitheti
cally bureaucratic - that hallmark the editorial excellence so character
istic of Cambridge University Press. 

A goodly bit of the research that appears on the following pages 
was undertaken with the financial support of the National Science 
Foundation through grants SES-83 13733, SES-8812935, SES-8842925, 
SES-9 112755, SJ)R-932028 4, SBR-95 19335, SBR-96 I 4000, and 
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knowledge and understanding of the COlirt would have remained largely 
anecdotal and impressionistic. 

October 2()O I .Jeffrey A. Segal 
Harold J. Spaeth 
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Introduction 

Supreme Court Policy Mal<ing 

If the fatuousness characteristic of Pollyanna had continued to rose-color 
anyone's attitude toward the U.s. Supreme Court, the decision in Bush 
v. Gore must have been mind-boggling. I More neatly than we might have 
imagined, the Court's three most conservative justices - William Rehn
quist, Antonin Scalia, and Clarence 'fhomas - overruled the Florida 
Supreme Court's interpretation of Florida law and declared that Florida's 
recount violated the equal protection clause. The Court's two other con
servatives, less extremely so than their colleagues - Anthony Kennedy 
and Sandra Day O'Connor - agreed with the equal-protection violation 
and ruled with the triumvirate that the current recount was illegal and 
set a deadline (two hours hence!) that made any subsequent recount 
impossible. Two moderates, David Souter and Stephen Breyer, found 
equal protection problems with the recount but thought the problems 
solvable; whereas the Court's most liberal members, Ruth Bader Gins
burg and John Paul Stevens, who usually support equal protection 
claims, found nothing wrong with the recount. As we declared in '993, 
" ... if a case on the outcome of a presidential election should reach the 
Supreme Court ... the Court's decisioll might well turn on the personal 
preferences of the justiccs."l 

The justices in the majonty, who historically have resisted Fourteenth 
Amendment claims far more than their colleagues, rested their decision 

I 14 8 l. Ed 2.d .,88 (2.000 I. Bcca usc of the frequency of references to th IS deCISion, we a void 
further use of its citation. Keep in mind that this reference appears first. 

) Jeffrey A. Segal and Harold J. Spaeth, The Supreme Court altd the AUitudiltal Model 
(New York: Call1bndge University Press, 1993), p, 70. 



2 Introduction 

on a blithely asserted violation of the equal protection clause. Unbroken 
precedent had held that such a violation requires purposeful discrimina
tion, but clearly this pattern did not preclude the majority from reach
ing its preferred outcome. And never mind that this attack on federalism 
came from the same five justices who by the same identical vote have 
granted the states and their courts, under the guise of states' rights, 
immunity from the provisions of a variety of progressive federal laws, 
for example, disabled persons;' violence against women,4 age discrimi
nation in employment,5 overtime pay,6 and gun-free school zones.7 

While Bush v. Core may appear to be the most egregious example of 
judicial policy making, we suggest that it is only because of its recency. 
Our history is replete with similar examples, although perhaps none as 
shamelessly partisan. One that took less liberty with legal language 
perhaps, but nonetheless engendered a fierce conflict that has not yet dis
sipated, is Roe v. Wade. 8 Included within the right to privacy - which is 
nowhere mentioned in the Constitution - and which in turn is imbed
ded in the due process clauses, is a woman's right to terminate her 
pregnancy. The majority then proceeded to write a detailed legislative 
specification of when and under what conditions an abortion was 
constitutional. 

Although we live in a representative democracy, the extent to which 
either representation or democratic elections have force and effect 
depends on the will of a majority of the nine unelected, lifetime-serving 
justices. These justices decide whether abortions should be allowed, 
death penalties inflicted, same-sex marriage legitimated, and, every 
century or so, who shall become President.9 Although the justices con
ventionally claim for public consumption that they do not make public 
policy, that they merely interpret the law, the truth conforms to Chief 
Justice (then Governor) Charles Evans Hughes's declaration, "We 

Board or Tmstees 11. Garrett, [48 L Ed 2d 866 (200 [). 

·1 UlIlled States 11. Morrisoll, [46 L Ed 2d 658 (2000) • 

.I Kimc!11. Florida Board, [45 LEd 2d 522 (2000). 

(, Alden 11. Mallie, 144 LEd 2d 636 (1999). 
/ United States 11. LO/Jez, 514 U.S. 549 ([995). H 410 U.S. [13 (1973). 
~ In r 876, I1vc Justices of the Supreme Court served on a congressional commIssion to 

resolve 2 [ disputed electoral votes. The two Democratic justices on the commission voted 
to give each disputed vote to the Democrat Tilden, while the three Republican justices 
voted to give each disputed vote to the Republican Hayes. The congressional members 
of the commission, split evenly between Democrats and Republicans, similarly voted a 
straight party line. Thus did the justices of the Supreme Court legitimize what was, at 
the time, the most fraudulent presidential election in U.S. history. 
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are under a Constitution, but the Constitution IS what the judges say 
it is. ,,10 

This chapter focuses on why the Surireme Court, along with 
other American courts, makes policy. We initially present a set of reasons 
for judicial policy making. Though these reasons are crucial to our 
understanding of the insritution's importance, they do not tell us 
anything about the <;:Q.nsiderations that cause the justices to make 
the choices thar produce the Court's policies. We take up those factors 
in Chapters 2 and 3, which describe and evaluate three models of 
Supreme Court decision making: the legal, the attitudinal, and the ratio
nal choice. While Bush v. Core undoubtedly serves as a prime example 
of attitudinal decision making, we cannot generalize from a single 
case. Thus, we carefully evaluate these models in Chapters 2 and 3 and 
throughout the book, with our most specific tests presented in Chapters 
8 and 9. 

WIIAT COURTS DO 

To explain why justices acr as they do, we begin with a specification of 
what courts themselves do. From the most general and nontechnical 
standpoint, they resolve disputes. Not all disputes, of course, only 
those that possess certain characteristics. The party illltiating legal action 
must be a "proper plaintiff," and the court in which the dispute is 
brought must be a "proper forum," that is, it must have the authority
the jurisdiction - to resolve the dispute. Thus, for example, courts gen
enllly, and the federal courts in particular, may resolve only a "case" or 
"comroversy." II We detail the specific characteristics that enable a liti
gant to be a proper plaintiff and those pertaining to the proper forum 
in Chapter 6. 

The process whereby courts resolve disputes produces a decision. This 
decision, unless overruled by a higher court, is binding on the parties to 
the dispute. If a higher court does overrule the trial or a lower appellate 

III Quoted ill Craig Ducat and Harold Chase, COllslilu/iollal Ilila/nela/IOII, 4th cd. (New 
York: West, 1988), p. 3. 

II For all practical purposes, the two terms are synonymous. A "case" Includes all Judi
eral proceedings, while a "controversy" is a civil matter. As Justice Iredell pointed out 
in the lead Op1l110n in ChIsholm l!. Georgta, 2 Dallas 419 (1792), at 432: "it cannot be 
presumed that the general word, 'controversies' was intended to 1I1c1udc any proceed
ings that relate to crim1l1al cases .. , ." Although the Eleventh Amendment nullil1ed the 
Coun's decision in CIJls/?ollll II. Georgia, Ir'edcll's distinction survives. 
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court, then its decision replaces the earlier one. A court's decision, 
binding the litigants, is authoritative in the sense that nonjudicial deci
sion makers, such as legislators or executive officials, cannot alter or 

nullify it. 12 

Judicial authority, however, is not subverted by the possibility that 
the legislature may at some point in the future alter the law that the 
court applied to the case it decided. Examples of congressional overrides 
abound. As an extreme example, the Civil Rights Act of T99 r overturned 
SIX highly charged Supreme Court decisions that were handed 
down between May r and June [5, r 989.l.1 Even though a congressional 
overruling does not subvert judicial authority, the Supreme Court not 
uncommonly disapproves of Congress's efforts to undo the interpreta
tion it has given to congressional enactments. 14 Thus, for example, a 
seventh decision handed down during the six-week period mentioned 
above ls required Congress "to pass the same statute three times to 

achieve its original goal." 16 And though Congress eventually won this 
battle, it had less success on another aspect of the same issue that con
flicted the Dellmuth Court: the authority of Congress to abrogate the 
states' immunity from being sued in the federal courts. This is the so
called sovereign immunity doctrine, an ancient judge-made rule that rests 
on the notion that the divinely ordained sovereign (historically, a king 
or queen) could do no wrong, and therefore could not be sued for the 
very simple and logical reason that courts exist to right wrongs. Dell
muth concerned the Education of the Handicapped Act and the ability 
of parents of a handicapped child to obtain reimbursement for private 
school tuition pending the outcome of state administrative proceedings. 
The Court said the parents could obtain no relief in the federal courts. 
Notwithstanding this series of cases that Congress overturned, the Court 

I). This assumes, of course, that the court in question had authority to resolve the dispute 
111 the first place. If, e.g., a court were to decide a matter for which a legislative or exec
utive agency has ultimate responsibility, its decision lacks authority. 

Ll Pnce Waterhouse v. {-loll/wls, 490 U.S. 2.28; Finley v. United States, 490 U.S. 545; 
Ward's Cove ['achillg Co. v. AtOIl/O, 490 U.S. 642; Martlll v. Wilhs, 490 U.S. 755; 
Lorance v. AT&'T Technologies, 490 U.S. 900; and Pattersoll v. McLean Credit Ullioll, 

49' U.S. 164. 
For a more general discussion, see William N. Eskridge, Jr., "Overriding Supreme 

Court Statutory Interpretation Decisions," IOJ Yale Law joumal 331 (199 I ). 

14 On the other hand, and also not uncommonly, the justices invite Congress to alter the 
Court's interpretation of its legislation. Sec, e.g., Rehnquist'S concurrence, joined by 
Scalia and Kennedy, in Ortiz v. Fihreboard Corp., '44 L Ed 2d 715 (1999), at 752. 

1.\ [)ellmltt/; v. Mllth, 491 U.S. 223 (1989). 
1(, Eskridge, ofl. cit., n. 13, slt/na, p. 410. 

What Courts Do 5 

did not meekly accede - at least not where sovereign immunity IS 

concerned. 17 

If action by CQ,pgress to undo the Court's interpretation of one of its 
laws does not subvert judicial authority, a fortiori neither does the 
passage of a constitutional amendment, for example, the Twenty-Sixth 
Amendment reducing the voting age to eighteen and thereby undoing the 
decision in Oregol1l1. Mitchell, IX which held that Congress could not con
stitutionally lower the voting age in state elections. Furthermore, not 
only does a constitutional amendment 110t subvert judicial authority, 
courts themselves - ultimately, the Supreme Court - have the last word 
when determining the sanctioning amendment's meaning. Thus, the 
Court is free to construe any amendment - whether or not it overturns 
one of its decisions - as it sees fit, even though its construction deviates 
appreciably frolll the language or purpose of the amendment. 

Consider, for example, the Fourteenth and Sixteenth Amendments. 
The former clearly overturned the Court's decision in Scott 1I. Sand(ord l9 

and was meant to give blacks legal equality with whites. Scholars dis
agree about other objectives the amendment may have had, but it does 
appear that the prohibition of sex discrimination was not among them.20 

Nonetheless, in [97 [ the Court held that the equal protection clause of 
the Fourteenth Amendment encompassed women. 21 As for the Sixteenth 
Amendment, it substantially, but not completely, reversed the Court's 
decisions in Polloch 1I. Farmers' Loan and Trust Co., which declared 
unconstitutional the income tax that Congress had enacted in [894.22 In 
[9 [3, the requisite number of states ratified an amendment that autho
rized Congress to levy a tax on income "from whatever source derived." 
The language is unequivocal. Yet for the next twenty-six years the 

17 ThiS discord between Coun and Congress over sovereign imll1unity has not abated, but 
has rather intruded itself into other areas of litigation. Thus, e.g., 111 Ullited States v. 
Nordic Village, 503 U.S. :;0 (1992), the Court ruled that a corporate officer's usc of 
funds purloined from IllS bankrupt employer to pay his federal taxes could not be recov
ered by rhe corporation's bankruptcy trustee, notWithstanding that the relevant federal 
statute r,nher clearly waives the sovereign Immunity of the United States. In an unchar
acteristically strJdellt dissent, Justice Stevens, JOined hy Justice Blackmun, castigated the 
majoJ'Jty for ItS "love affair" With the "thoroughly discredited" doctrine, which the 
Coun Itself has noted IS a "persistent threat to the Imp'lnial adlllll1istration of justice." 
503 U.S. at 42-,1.'. 

For a contextual discussion of sovereign Illllllunity, sec the section on sovereign 
Immunity in this chapter. 

I" 400 U.S. 112. (1970). 101 19 Howard 393 (1857). 
)() Sec Bradwell" . .'II ale, 1(, Wallace 130 (1873). !I I<eed /I. I<eed, 404 U.S. 71 (1971). 
)) 157 U.S. 42.9 (1895) and 158 U.S. (,01 (J!l95)' 
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Supreme Court ruled that this language excluded the salaries of federal 
judges. Why the exclusion? Because Article III, section 1, of the original 
Constitution orders that judges' salaries "not be diminished during their 
continuance in office." Though it is an elementary legal principle that 
later language erases incompatible earlier language, the justices ruled that 
any taxation of their salaries, and those of their lower court colleagues, 
would obviously diminish them.2

] Finally, in '939, the justices overruled 
their predecessors and magnanimously and unselfishly allowed them
selves to be taxed. 24 

Judges as Policy Makers 

The authoritative character of judicial decisions results because judges 
make policy. This statement may have once appeared heretical - as well 
as demeaning to judges - because it conflicts with the unsophisticated 
view that judges are objective, dispassionate, and impartial in their deci
sion making. But the Warren Court's liberal activism, followed not long 
after by the Rehnquist Court's conservative activism (topped off by Bush 
v. Gore) certainly must have dampened the remaining remnants of such 
a notion. Actually, even the justices themselves recognize that they make 
policy, for example, "The majority's analysis ... is motivated by its 
policy preferences. ,,25 Policy making is certainly not a subversive activ
ity. It merely involves choosing among alternative courses of action, 
where the choice binds the behavior of those subject to the policy maker's 
authority. Phrased more succinctiy, a policy maker authoritatively allo
cates resources. 

Even so, judges are reluctant to admit the obvious. Consider Gregory 
v. Ashcroft,26 which required the Court to directly answer the question 
of whether judges make policy. The Age Discrimination in Employment: 
Act exempts appointed state court judges from its ban on mandatory 

7.l Sec Evalls v. Gore, 253 U.S. 245 (1920), and Miles v. Graham, 268 U.S. 501 (1925). 
,.. O'Malley v. Woodrough, 307 U.S. 277 (1939). The subJectIOn of federal judges "to a 

general tax ... merely [recognizes] ... that judges arc also citizens, and that their par
ticular function in government docs not generate an immuI1lty from sharing with their 
fellow citizens the material burden of the government whose Constitution and laws they 
arc charged with administering." ld. at 282. 

2.1 Gustafso/l v. Alioyd Co., 513 U.S. 56 I (1995), at 27. The statement spanned the Court's 
ideological spectrum: written by the conservative Justice Thomas, and JOll1ed by his 
fellow conservative, Justice Scalia, as well as two who frequently dissociate themselves 
from them, Ginsburg and Breyer. 

!t. 501 U.S. 452 (199 1). 
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retirement:, and the Coun construed the relevant language - "appointees 
... 'on a policYll1aking level'" - to encompass judges. But not without 
considerable waffling. 'rhe majority noted that exemption requires judges 
only to function on a policy-making level, not that they "actually make 
policy." And though "I i It is at least ambiguous whether a state judge is 
an 'appointee' on the policYlllaking ievel," nonetheless "we conclude that 
the petitionling judgesl fall presumptively under the policymaking ex
ception."n Justices White and Stevens, concurring in the result, had no 
hesitance to call a spade a spade. Using Webster's deflnition of policy, 
they concluded by quoting the lower court whose deciSion the Supreme 
Court reviewed: "I Elach judge, as a separate and independent: judicial 
offlcer, is at the very top of hiS particular 'policymaking' chain, respond
ing ... only to a higher appellate court. ,,2X 

Unfortunately, the justices further muddied matters III another case 
decided on the same day as Gregory v. Ashcroft. The issue was the 
retroactive application of a decision that declared unconstitutional a 
state statute that discriminatorily taxed liquor produced out of state. 29 

The six-member majority required four opinions to state their varied 
positions, none of which commanded more than three votes.:10 Justice 
White cont:inued the realistic thrust of his Ashcroft opinion by acerbically 
criticizing the opinion of Justice Scalia, which read: 

I am not so naive (nor do I thlilk our forebears were) as to be unaware that 
judges III a real sense "make" law. But they make it as fudges malw It, which is 
to say as though they were "finding" it - discerning what the law is, rather than 
decreeing what It IS today chal1ged to, or what It will tomorrow be. Of course, 
thiS mode of action poses difficulties of a ... practical sort .. , when courts decide 
to overrule pnor precedenr. 11 (emphasis in onginal) 

White replied: 

n Id. at 466, 467. 

!H Id. at 485. Justice Blackmun, whom Marshall Joined, dissented, refUSing to accept 
Webster's definition as <1uthont<ltive: "I hesitate to classify Judges as policymakers .... 
Although some part of a Judge's task may be to fill in the interstices of legislative enact
ments, the fir/mary task of a Judicial officer is to apply rules reflecting the policy chOices 
made hy, or on behalf of, those elected to legislative and executive positions." At 487, 
n. I. The dissent relied on the opinion of Judge Amalya Kearse of the Second Circuit, 
who flatly asserted, "The performance of traditional judiCIal functions IS not policy 
making." I.lnda Greenhouse, "Justices to Hear Retirement Age Case," New Yorf1 Times, 
Novemher 27, 1990, p. A I 2.. Judge Kearse's opll1ion, and one from the Eastern District 
of Virginia, arc the only ones thaI' held judges nor to be policy makers. The majority of 
lower courts, holding to the contrary, arc listed at 482., note 2.. 

i" Bacchus Im/JOrts I.td IJ. f)/ilS, 468 U.S. 26, (19 84). 

\0 .failles fl. flealll DlStillillg Co. [I. Ceorg/(/, 501 U.S. 52.9 (1991). II Id. at 549. 
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... even though the ./ustlce IS not naive enough (nor does he think the Framers 
were naive enough) to be unaware that judges in a real sense "make" law, he 
suggests that Judges (in an unreal sense, I suppose) should never concede that 
they do and must claim that they do no more than discover It, hence suggcstll1g 
rhat rhcrc are citIzcns who are naive enough to bclicve thcm . .12 

The foregoing evidence, such as it is, suggests that the fairy tale of a 
discretion less judiciary survives. Post-Bush v. Gore polls persistently 
indicate that the bulk of the public simply will not allow themselves to 

be confused by the fact of judicial policy making. 
Although the typical judicial decision will only authoritatively allo

cate the limited resources at issue between the partIes to a lawsuit, the 
resources allocated at appellate court levels commonly affect persons 
other than the litigants. Appellate courts support their decisions with 
opinions precisely because of their broader impact, so that persons 
who find themselves in similar situations may be apprized of the fate that 
may befall them if they engage in actions akin to those of the relevant 

litigant. 
Do note, however, that trial court deciSions may also have wide

ranging policy effects. Few cases are appealed; as a result, unappealed 
decisions become as authoritative as those of a supreme court. Multi
party litigation is becoming increasingly common. A class of thousands 
of human or legal persons may institute a single lawsuit, the decision in 
which binds all participants, for example, all taxpayers in the State of 
California, or all stockholders of General Motors. Organizations fre
quently sue or are sued as surrogates for their members, for example, 
the Sierra Club or the Teamsters Union. A lawsuit brought by or against 
the United States or a state or local government may have very broad 

and pervasive effects. 
Courts make policy only on matters which they have authority to 

decide, that is, within their jurisdiction. The subjects of the jurisdiction 
of American courts range from the banal to matters of utmost societal 
importance. As an eminent Canadian jurist phrases it: 

Rcading through an Amcrican constitutional law tcxt is like walklllg through 
modcrn human existcncc in an aftcrnoon. From a woman's control of hcr own 
body to thc Victnam war and from desegrcgation of schools to drunkcn drivcrs, 
It is hard to imaginc a facct of Amcrican cXlstcncc that has not been subJcctcd 
to constitutional scrutiny . .1.1 

12 ld. at 'i46. 
iJ Bertha- Wilson, "The Making of a ConstitutIon," 71 Iudicature 334 ([ 988 ). 
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In the case of the Supreme Court, its jurisdiction has sufficient breadth 
to allow it to address novel issues: thus, the right to die and assisted 
suicide,14 the internet transmission of patently offensive communica
tions to minors,ls the propriety of subjecting an incumbent President to 
civil damages litigation,l(' and the question of whether a city could 
restrict admission to certain dance halls to persons between fourteen and 
eighteen years of age. l

? On the other hand, the Court's jurisdiction does 
not preclude it from considering such trifling matters as the escheat to 
the tribe of fractional land allotments of deceased Indians. Thus, 

Tract 13°5 IS 40 acres and produces $1,080 III IIlCOIllC annually. It is valucd at 
$8,000. It has 439 owners, one-third of whom recclvc less than $0'05 III annual 
rent and two-thIrds of whom I"CCCIVC Icss than $ I •... The common dcnomina
tor used to computc fractIonal intcrcsts III the property is },394,923,840,000. 
Thc smallest hClr l"Ccelvcs $0.0 I every 177 ycars. If thc tract werc sold (assulll
IIlg rhe 439 owners could agree) for Its cstimated $8,000 valuc, he would be cnti
tlcd to $0.0004 18.1H 

Without dissent, the Court declared the Act of Congress decreeing 
escheat unconstitutional because it took property without the payment 
of just compensation. If a Illore trivial dispute ever produced a declara
tion of congressionai unconstitutionality, we are unaware of it. 

Consider also the matrer of punitive damages. Since the founding of 
the Repuhlic, tort - personal injury - law, with irs concepts of due care, 
fault, and liability, has been the province of rhe states. Moreover, the law 
of torts is overwhelmingly judge-made (i.e., cOlllmon-law) rather than 
legislatively enacted. Notwithstanding, the Supreme Court injected itself 
into the issue of punitive damages - alheit negatively - in Browllillg

Perris Industries v. Kelco Dis/)osal,19 ruling that $6 million in punitive 
damages on top of a measly $ 5 [,000 in compensatory damages did not 
violate the excessive fines clause of thc Eighth Amendment where gov
ernment Ileither prosecuted the action nor received any share of the 
awarded damages. Two justices - Stevcns and O'Connor - held to the 
contrary. Five years latel; the justices ruled that Oregon's constitutional 
provision that dellied its cOllrts the authority to review jury verdicts 
for excessiveness violated the due process clause of the Fourteenth 

.J.! E.g., WashillgtOlI 1'. G/llchherg, 52 [ U.S. 702 ( '997), and \!acw ll. Quill, 521 U.S. 793 

( '997)· 
1\ /{CIlO 11. ACUJ, 52' U.S. iL14 ('997). H, CliIlIOllv.I<mcs, .120 U.S. 68, ('997). 
Jl [)allas 11. Siallglill, '190 U.S. 19 (1989). Iff [-[odelu. lrul1lg, 481 U.S. 704 (1987). 
I, 49 2 U.S. 257 (19 89). 
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Amendment:1o Finally, the Court directly addressed the constitutionality 
of a jury's award. An award of $2 million was granted to the purchaser 
of a $40,000 - new - car that had been repainted unbeknownst to the 
purchaser. Over the dissents of Ginsburg, Rehnquist, Scalia, and 
Thomas, the majority ruled the damages grossly excessive and thus in 
violation of due process:lI 

The jurisdiction that American courts have derives from the constitu
tion that established them and/or from legislative enactments. Because 
judges' decisions adjudicate the legality of contested matters, judges of 
necessity make law. Even so, Americans find it unsettling to admit to 
judicial policy making because we have surrounded judicial decisions 
with a panoply of myth, the essence of which avers that judges and their 
decisions are objective, impartial, and dispassionate. In the language of 
Chief Justice John Marshall: 

Judicial power, as contradistinguished from the power of the laws, has no exis
tence. Courts are the mere instruments of the law and can will nothlllg. When 
they are said to exercise a discretion, it is a mere legal discretion, a discretion to 
be exercised in discerning the course prescribed by law; and, when that is dis
cerned, it is the duty of the court to follow it. JudicIal power is never exercised 
for the purpose of giving effect to the will of the Judge; always for the purpose 
of givlI1g effect to the will of the legislature .... 42 

Until Bush v. Gore, this statement had a thin veneer of piausibility. 
But since the decision awarding the presidency to Bush, everyone not 
totally disconnected from reality now recognizes that "Judges make 
law. ,,43 Everyone, that is, except judges. 

Consider the language of Justice Scalia, whom many deem the most 
intelligent of today's justices: 

The very framing of the Issue that we purport to decide today - whether our 
decision ... shall "apply" retroactively - presupposes a view of our decisions as 
creating the law, as opposed to declaring what the law already IS. Such a view 
IS contrary to that understanding of "the judicial Power," US Const, Art III, Sec. 
I, cl I, which is not only the common and traditional one, but which is the only 
one that can Justify courts 111 denying force and effect to the unconstitutional 
enactments of duly elected legislatures .. , , To hold a governmental act to be 

-HI H011da Motor Co. v. Oberg, 512 U.S. 4[5 ([994). Justices Ginsburg and Rehnquist 
dissented. 

-" BMW u. Gore, 517 U.S. 559 (I996). 
-12 OsiJO/"ll l!. 13m/I< o( the Ullited States, 9 Wheaton 738 ([ 824), at 866. 
4J Wilson, o/'. cit., 11. 33, supra, p. 334. 
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unconstitutional IS not to announce that we forbid it, but that the COllstitutiO/l 
forbids It.. , :14 

Apparently, intelligence docs not preclude self-deception. But perhaps 
we render too harsh a judgment. Scalia may simply believe a bit of "spin" 
should color an occasional opinion. Even so, Scalia's remarks are puz
zling. If it is he and his colleagues in whom the Constitution speaks, and 
not vice-versa, how couid he consistently assert a few paragraphs later 
in the same opinion that he might not adhere to what "the C0l1stitutio11 
forbids"? Thus: 

stare deCISIS - that IS to say, a respect for the needs of stability 111 our legal system 
- would normally cause me to adhere to a decision of thIS Court already rell
dered as to the unconstitutionality of a particular type of state law:ls 

Note the usc of the phrase "a decision of this Court." Scalia presumably 
distinguishes between "what the C011stitution forbids" or commands and 
the Court's decisions. Some of the latter must contain oniy matters that 
a majority of lawmaking justices forbid or command. Scalia has pro
vided no objective criteria for determining in which decisions the Con
stitution speaks and which merely voice the willful utterances of a biased 
majority. Perhaps those from which he dissents? 

Relatedly, consider the Court's decision in Pl'intz v. U11ited States. 46 A 
better example of judicial doublespeak probably doesn't exist. Over the 
objections of four justices, the Court's five conservatives declared uncon
stitutional the highly publicized Brady Handgun Violence Prevention 
Act, which required local law enforcement authorities to conduct back
ground checks on prospective handgun purchasers. Scalia wrote the 
Court's opinion. One Illay sensibly assume that when rhe Court declares 
congressional action unconstitutional, it will at least partially rest its 
decision on the document's language. Virtually always does it do so. 
Enhancing the probability of such an outcome are the words of the 
opinion's author who asserted - as quoted above - that to be legitimate 
such action llIust be forbidden by the Constitution, and not Illerely result 
from judicial fiat. Docs the author practice what he preaches? Of course 
not. One searches the language of Pri11tz in vain for reference to the con
stitutional language on which the opinion rests. Instead, the reader is 
instructed ro fixate on the "structure of the Constitution" in order to 
divine "a principle" governing the case. 47 And - IJoila! - digging deeply, 

-I-I Alllericall 'fi'lIc!w/g ASSlls. u. SlIIith, 497 U.S. [67 ([ 990), at 29 [. EmphaSIS in orlgmal. 
-1\ Id. at 204. -1(' 521 U.S. 848 ([997). -17 Id. at 934. 
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Scalia unearths what he calls "the very jJl'incijJle of separate state 
sovereignty. ,,48 We may call it S-cubed, created by a judicial activist 
piously masquerading as a devoted adherent of the words of the 

Constitution. 

REASONS FOR JUDICIAL POLICY MAKING 

Few nations empower its courts to resolve so broad a range of disputes 
as does the United States. Neither do most nations concede to their courts 
such authoritative decision making. Furthermore, in making their deci
sions, their courts do so with a minimum of interference from other gov
ernmental bodies or officials. That is not to say that Congress, the 
presidency, bureaucrats, state governments, or the public at large meekly 
accept whatever courts decree. Not at all. Sound and fury directed at a 
particular court - or at courts in general - frequently characterize polit
ical discourse. But the sound and fury typically signify nothing more than 
the alleviation of the frustration of adversely reacting segments of the 
body politic, as Congress's annual remonstrations about flag burning and 

school prayer clearly demonstrate.49 

Why do American judges have such virtually untrammeled policy
making authority? Five interrelated factors provide an answer: funda
mental law, distrust of governmental power, federalism, separation of 
powers, and judicial review. Because they are so closely interconnected, 
we cannot empirically judge their relative importance. Rather, they 
appear to function as so many parts of a seamless web. 

Fundamental Law 

'fhe original English colonizers of New England brought with them the 
concept of a fundamental law: the idea that all human and governmen
tal action should accord with the word of God or the strictures of nature 
as the leadership of the particular settlement decreed.so These individu
als had left Europe because they were unwilling or unable to conform to 

the teachings of England's established church. Their arrival in America 
did not produce religious harmony. Much of the settlement of Rhode 

-\8 ld. at 943. ·\9 Eskridge, oIl. Cit., n. '3, supra. 
\0 Kermit I.. Hall, The Magic Mirror: Law ill American History (New York: Oxford Uni

versity Press, 1989), pp. 12-17,24-27. 
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Island and Connecticut, for example, resulted from the expulsion of dis
senters from Plymouth and Massachusetts Bay. 

The overtly religious motivations that inspired the founding of new 
settlements was reflected in the charters and constitutions that their 
inhabItants devised. Although the theocratic parochialism of the early 
colonies, if not of specif-ic towns and villages within each of them, had 
largely vanished by the beginning of the Revolutionary War, the notion 
of a fundamental law had not, but instead retained its vitality.sl 

The environment in which the colonists found themselves did not lend 
itself to the stabilizing influences of the Old World. Religious diversity 
flourished. Dissenters - with or without a theomanic preacher - merely 
had to move a few miles west to establish their own kindred community. 
The process of westward settlement produced marked social and eco
nomic turbulence, which continued throughout the nineteenth and into 
the twentieth century and persists still. The industrial and technological 
revolutions transformed a society of yeoman farmers and artisans into 
one of urban employees. Culturally, well before the Revolution, the orig
inal English settlers had been supplemented by substantial numbers from 
The Netherlands, Germany, Scotland, and Ireland, to say nothing of the 
forcible importation of African slaves. 'The cultural diversity that resulted 
became vastly more eclectic with the mass Immigration of the latter half 
of the nineteenth and the early years of the twentieth centuries. 

The changes in life style and status that these and associated forces 
have wrought preclude the establishment of a fixed and stable religious, 
social, econom ic, or cultu ra I system. Indeed, America ns generally view 
change in these areas of human activity to be desirable, considerIng them 
synonymous with progress and freedom. Only in the political realm do 
we view drastic change as undesirable. 

This schizoid orientation reflects the reality of Amencan life. No one 
can function well in an unduly dynamic environment. ']() a substantial 
extent, human beings are creatures of habit. EconomIc misfortune, 
the unexpected breakup of personal relationships, and the demolition of 
cherished beliefs produce trauma. Life becomes fnghtenlllg to those 
who f-ind events in the saddle riding herd on them. But the political 
sphere appeared to be an arena amenable to stability. Consciously or 
otherwise, this was the goal that the Framers set for themselves when 
they gathered in Philadelphia in the summer of [787: to transpose the 

.11 Sec Edward S. Corwlll, The" Higher l.aw" Hac/,gI'OIlIId of Allierialll COllsfr/lltu)//(/Il.aw 

(Ithaca: Cornell University Press, 1955). 
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religious notion of a fundamental law into a secular context, to enshrine 
the Constitution that they intended to create as a secular substitute for 

Holy Writ. 
The fact that the Constitution has lasted longer than that of any other 

nation evidences the Framers' success. Its long life has added political 
stability to the distinguishing features of American life. Although a res
urrected Framer might be appalled at the size of the governmental system 
he helped create, he most assuredly would recognize the workings of 
what he had wrought. Other societies may achieve stability through an 
established church, to which the citizenry pay at least pro forma obei
sance, or through the hierarchical social control that a hereditary caste 
or group exercises. Alternatively, the economic system may prove 
unchanging, as in a nonindustrialized society where subsistence farming 
occupies all but a privileged elite. Or national boundaries may coincide 
with ethnic or tribal lines, insuring cultural homogeneity. In these envi
ronments, the political sphere provides the vehicle for change. Radical 
regime changes, bloody or otherwise, become commonplace. Not so in 
the United States. The Constitution and its system of government furnish 

us with our link to the invariant. 

Distrust of Governmental Power 

A second reason for judicial policy making inheres in our historic dis
trust of governmental power, especially that exercised from a central 
level. Like the concept of fundamental law, this factor also dates from 
the colonial era. Americans viewed British insistence that they defray the 
costs of the French and Indian War, which ended in 1763, as inimical to 
their rights and liberties. Opposition to these policies led to the onset of 
the Revolutionary War, which coincided with an internal struggle for 
control of the newly formed governments that the patriots (i.e., the 
non-Loyalists) established in each of the colonies. This internal struggle 
roughly pitted the socioeconomic elite, such as it was, against the rural 
yeomanry and urban artisans. It was continuing apace when the Framers 

convened in Philadelphia in J 787. 

Unsettled economic conditions that persisted beyond the end of the 
Revolution severely strained the governmental capabilities of both the 
Continental Congress and the individual states. The Articles of Confed
eration, which took effect in 178 I, made no provision for a chief exec
utive or a federal judiciary; the Continental Congress had no power to 
levy taxes; nor could it exercise any of its limited powers over individu-

neaSOl1S (or Judicial Policy, Ma/~il1g 

als; amendment of the Articles required unanimous approval of the thir
teen state legislatures. !\ number of states yielded to debtor demands and 
printed large quantities of paper money that they issued as legal tender, 
while others enacted stay laws that extended the period of time during 
which debtors could legally pay their creditors. '1'0 protect their own 
interests, some states imposed tariffs and other trade barriers that inhib
ited the free flow of interstate comlllerce. Of the money that Congress 
requested to defray the costs of the Confederation and the Revolution
ary War, the states paid so liule that Congress could not meet the inter
est payments on the national debt. 

Support for strengthening the governmental system came from a 
number of sources: leaders who believed that the power of a single state 
to prevent change endangered them all, merchants and shipowners con
cerned about commercial restnctions, frontiersmen threatened by Indian 
attacks, and veterans and members of the Continental Congress who had 
developed national loyalties. Of the fifty-five delegates to the Constitu
tional Convention, thirty-nine had served in Congress; at least thirty 
were veterans; eight had signed the Declaration of Independence; and all 
were experienced in the politics of their respective states. 

They clearly recognized that any effort to replace the Articles of Con
federation with a more capable government required the creation of a 
system that no single interest or "faction" (to use the word then in vogue) 
could control or dominate, one that - from the broadest standpoint -
neither the "haves" nor the "have nots" could become master of. The 
govern me ilia I capability of the federal level had to be strengthened, 
whereas that of the states required diminution. The hoped-for result was 
a system in which neither level would do much governing. The federal 
government would be empowered to defend the Union, coin money, 
operate a postal system, regulate interstate commerce, and - needless to 
say - levy taxes. The states would be saddled with restrictions to prevent 
them from interfering with the responsibilities given to the federal level, 
as Article [, section 10, illustrates. 

The federal government did not escape similar strictures. Section 9 of 
Article [, for example, contains eight clauses of "thou shalt nots" that 
specify things that Congress may not: do. 

[n short, the Framers limited the powers of government in two dis
tinctly different ways. First, they severely limited what government could 
do. Second, they specified in considerable detail the way in which gov
ernment could exercise the powers that it did possess. Thus, Article III 
stipulates that persons accused of committing a federal crime, other than 
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impeachment, be tried by a jury, and Article I, section 7, details the pro
cedure whereby a bill becomes a law. The sum total of these substantive 
and procedural limitations on the exercise of power paradigmatically evi
dences the "constitutionalism" of the Constitution.52 

The resulting system gained the support of the major elements of 
American society, though not without a sharp and hard-fought struggle. 
The lower socioeconomic echelons stood to benefit from limited gov
ernment because they lacked experience in the affairs of state. Some had 
been deprived of the right to vote or hold public office because of prop
erty qualifications. Others, though entitled to vote and hold office, lacked 
the political seasoning of their more experienced neighbors. Their pref
erence for states' rights and local self-government made them suspicious 
of what might become a strong and efficient centralized government. If 
not in their own experience, in that of their ancestors, government had 
been a vehicle of oppression and tyranny. For the many who lived along 
the frontier, the utility of a federal government was limited to an occa
sional band of cavalry to pacify unruly natives. 

Nor were the landed gentry and mercantile interests necessarily 
opposed to a government invulnerable to any group's effective control. 
They chiefly feared loss of position on the socioeconomic ladder. As long 
as governmental power was not used against them, they sensibly assumed 
that they could perpetuate their position in society, given their education 
and wealth and the status that accompanied it. 

Consequently, for self-interested reasons that varied from one group 
and interest to another, the Jeffersonian ideal that that government is best 
that governs least quickly became an article of faith for Americans gen
erally. Subsequent developments insured its retention: The lure of the 
frontier and the opportunities it provided individuals to begin again, the 
immigrating refugees of the nineteenth and twentieth centuries for whom 
government was synonymous with tyranny and oppression, the Darwin
ian thesis of the survival of the fittest, the gospel of wealth, and rugged 
individualism all paid homage to the concept of limited government. 

Federalism 

In addition to rigorously circumscribing the powers of government, the 
Framers divided those that were provided between the national govern-

\l. For a claSSIC treatment of constItutionalism, sec Charles I-I. Mcilwain, COIlstitlltiollai
Ism: Anciel1t and Modem, rev. ed. (ithaca: Cornell University Press, 1947). 
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ment and the states. For the most part, certain powers are delegated to 
the federal government, while others are reserved for the states. Some, 
however, are shared, such as the power to tax. 

The constitutIonal language that pertains to this geographical division 
of power sorely lacks precision. As a result, the Supreme Court has con
frollted a constant stream of litigation that has required the justices to 
determine the relative power of the federal government vis-a-vis the 
states. The Court's first major case, Chisholm v. Georgia,'] concerned 
federal-state relations. Constitutional language tilts resolution of these 
conflicts in favor of the federal government, for example, the supremacy 
clause (Article VI, section 2): 

This Constitution, and the laws of the United States which shall be made 111 pur
suance thereof; and all treaties made, or which shall be made, under the author
ity of the United States, shall be the supreme law of the land; and the Judges in 
every State shall be bound thereby, anything 111 the Constitution or laws of any 
State to the contrary notwithstanding. 

The resolution of federal-state conflicts also tilts in favor of the federal 
government because the Supreme Court has arrogated to itself the 
authority to ultimately decide these disputes. It did so early in the nine
teenth century, in a pair of landmark decisions, Martin v. HUllter's Lessee 
and Co/Jells ll. Virgillia.\~ 

But do not infer that resolution necessarily advantages Washington 
at the expense of the states. It does not, as we see below. The tilt 
results only because a federal entity - the Supreme Court - has the 
last word. The Court's decisions have caused the degree of centraliza
tion/decentralization to vary from one period to another. Indeed, 
during the late nineteenth and early twentieth centuries when the Court 
was writing the doctrines of laissez-faire economics into the Con
stitution, the justices rather even-handedly struck down antibusiness 
regulations regardless of the governmental level from which they 
emanated. 

Apart from the operation of the Justices' personal policy preferences, 
the limited jurisdiction of the federal courts and the separate constitu
tional existence of the state judicial systems have enabled the states to 
resist rather sllccessfully a variety of centralizing tendencies. We address 
these matters in the next lllaJor section of this chapter, "The Federal and 
State .Judicial Systems." 

IJ 2 Dallas 419 (1793). '" 1 Wheaton 304 (dI16) and 6 Wheaton 264 (1821). 
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Separation of Powers 

Separation of powers compartmentalizes government into three separate 
chambers, in the sense that each exercises powers distinct from the others 
and does so with its own personnel. The effect of this arrangement pre
cludes any branch from compelling action by the other two. Instead, 
separation of powers institutionalizes conflict, particularly between Con
gress and President. To prevent one branch from overpowering another, 
each is provided with certain powers that functionally belong to one of 
the other branches. These are the so-called checks and balances. Thus, 
the President constitutionally possesses the legislative power to veto 
Congress's actions, while the Senate participates in the selection of exec
utive officials through the constitutional requirement of advice and 
consent. Both check the courts: the President by nominating judges, and 
Congress by consenting to their selection (Senate only) and determining 
their number and jurisdiction. The courts, in turn, check the President 
and Congress through the power of judicial review, which we discuss 

below:'5 
The Framers were most concerned about the exercise of legislative 

power. To lessen their fears, they divided Congress into two separate 
chambers, the Senate and the I-louse of Representatives, with the mem
bership chosen from distinct constituencies (except for those states that 
have only a single representative) and with a different term of office. 
They required that a bill pass both houses with identical provisions, 
down to the last comma, before it could be sent to the President for sig
nature or veto. The judiciary, by contrast, escaped relatively unscathed. 
'rhe Framers did not view the courts as a threat to the constitutionalism 
they so carefully crafted.56 They were more concerned lest the judges 

55 In exereisll1g their power of judicial review, the Supreme Court and the lower federal 
courts primarily rest their decisions on constitutIOnal provisions other than separation 
of powers. Once in a great while, however, the basis for decision is the language per
taining to separation of powers. It is used when the court in question views the action 
taken by the other branch as intruding on the realm of judicial power and responsibil
ity. Thus, e.g., T'laut v. Spendthrift Farm,s r 4 U.S. 211 (1995), in which the Court voided 
an effort by Congress forcing the federal courts to retroactively reopen securities fraud 
cases that the courts had authoritatively resolved. JustIce Scalia, reputedly deferential to 

the "democratic" branches of government, wrote the Court's opll1ion . .Justices Stevens 

and Ginsburg dissented. 
56 Nonetheless, the courts sometimes get caught up in the crossfire resulting from the ado

lescent game of chicken that the President and Congress often play. Though it may strall1 
credulity, their failure to resolve how the census in the year 2000 should be conducted 
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become subservient to either of the other branches. 'If) insure the judi
ciary's independence, the Framers created a selection process that neither 
the President nor Congress could control, and provided judges with life
time tenure and with no reduction in salary. But because both branches 
are involved - the Presidem nominating candidates and the Senate decid
ing whether to confirm them or not - this divided responsibility encour
ages delay, especially when one party controls the Senate and the other 
the presidency. 57 

Separation of powers enables the Supreme Court to resolve authori
tatively such justiciable disputes as pit Congress and the President against 
one anothel: 5H A politically charged example concerned the Gramm
Rudman Balanced Budget and Deficit Reduction Act of 1985. Congress 
assigned one of its own employees, the comptroller general, responsibil
ity for determining the cuts needed to reduce the budget deficit. By a 7-
to-2 vote, the Supreme Court declared the provision unconstitutional 
because a person removable by Congress was given the execlltive power 
to estimate, allocate, and order the spending cuts required to satisfy the 
deficit targeted by the law. The Court ruled that since Congress 
could remove the comptroller general from office, he was "subservient" 
to it.59 The fact that Congress had never done so during the sixty-five 
years of the offlce's existence did not sway the majority from their deduc
tively predetermined outcome. 

Notwithstanding the publicity that attended this decision, the dispute 
turned on a trivial technicality. The Court did not void the fallback pro
vision that allows the regular legislative process to effectuate the cuts; 

almost forced the courts to shut down on June I), 1999, because of a congressionally 
unposed budgetary deadline. The courts became IIlvolved hecause longstanding budget 
committee procedures fund the courts together with seveml executive branch depart
ments, Including the Department of Commerce, which Includes the Census Bureau. 
Fortuilously, Congress passed an emergency supplemental appropriation which the Pres
Ick-nt Signed on May 2.1 that enabled him to fund the war then going on in Kosovo. 
BUrIed within it was a provIsion t:o continue funding the federal courts. See Thomas 
Baker, "Courts as DrIve-By Victims," Natl(Jl/a/ Law ]ollma/, June 2 r, r 999, p. A22. 

Ii Wendy I.. Martinek, Mark Kemper, and Steven Van Winkle, "To Advise and Consem: 
The Senate and I.ower Federal Court NOI11I11<ltlons, 1997-1 99R," h2 ]ollma/ of PolitICS 
(2.002) Iforthcomingl. 

I< Many such disputes arc "polittcal questions." The plalnriff lacks standing to sue because 
the Court believes the matter, though Within the courts' sublect matter lurisdiction, 
should he resolved by the "politIcal" branches of government themselves. We discuss 
thiS maner In the section on standing to slle in Chapter). 

\'J Bowsher I!. Sy"ar, 47H U.S. 714 (19Rh), at 727. The dissenters were White and 
IIlackmun. 
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neither does the decision preclude Congress from merely repealing the 
provision that allows it to remove the comptroller, or from bestowing 
the comptroller's power on an official whom Congress can remove only 
through impeachment. Either of these options would make the official 
"executive" rather than "legislative." This arguably is a distinction 
without a difference. 

No technicality marred the decision in Clinton v. New York City60 in 
which the Court declared unconstitutional the line-item veto. Although 
Congress consciously gave the President authority to veto single spend
ing items and specific tax breaks, thereby strengthening the presidency 
in its dealings with Congress, the Court said Congress could not do so, 
ruling that the President could veto only all of the provisions in a bill, 
not just some of them. 

The creation of the judiciary as an independent coordinate branch of 
the government has appreciably promoted the policy-making capabili
ties of federal judges in general, and that of the Supreme Court in par
ticular. Absent functional independence, the judges would likely be 
viewed - along with other government officials - as mere politicians and 
bureaucrats. Their efforts to distinguish themselves and their activities 
as principled, even-handed, and nonpartisan would likely be unsuccess
ful, with the result that the public would view them as on all fours with 
the persons of minimal competence and dubious ethics who engage in 
the dirty business of politics. 

Judicial Review 

T'he most striking evidence of judicial independence is a court's exercise 
of the power of judicial review. Although the power to declare an action 
of the other branches of government incompatible with the content of 
the fundamental law is nowhere specified in the Constitution, its exer
cise comports with the motivations and concerns that led to the draft
ing and ratification of the document. 

First, if the Constitution is to be the fundamental law of the land, 
some body must be able to decide whether the actions of government 
conform to it. Such decisions may theoretically be made by Congress 
and/or the President. After all, they do take the same oath as federal 
judges to preserve, protect, and defend the Constitution of the Umted 

(,,, '4' LEd 2d 393 (1998), 
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States. But the competition between Congress and President that sepa
ration of powers engenders may cause either of them to take a less than 
objective vIew of the constitutionality of their own conduct as opposed 
to that of the other branch. Unseemly squabbles would likely result. How 
llluch better to leave such decisions to the judges. Not only are they inde
pendent of the other branches, but their lifetime appointment also insu
lates them from facttous electoral pressures. 

Second, inasmuch as separation of powers ensures conflict between 
the executive and legislative branches, does it not make sense to position 
the judiciary, which, as we have seen, is beholden to neither of them, 
as the balance of power? 

Third, given the federal system, a decision maker is also needed to 
authoritattvely resolve disputes between the federal government and the 
states. The opacity of the constitutional provisions governing their rela
tionship magnifies the need for such an "umpire." Te:) allow the "politi
cal" branches of the federal government or the states themselves to 
resolve such disputes would unduly centralize or decentralize govern
menta I authority depending on which level makes the decisions. 

The Enunciatio11 of the Doctrine of Judicial Review 
John Marshall, newly ensconced as chief justice, seized the opportunity 
that the case of Marbury /I. Madison61 presented and formally enunci
ated the doctrine of judicial review. In the closing days of John Adams's 
administration, the Federalist-controlled Congress passed an act that 
provided for forty-two new judges. Adams quickly nominated ardent 
Federalists to these positions, and on March 3, 1801, the last day of the 
Adams administration and the last day of the lame-duck holdover Con
gress, the Senate approved the nominations. The appointments would 
have legal effect when each nominee received a sealed commission of 
office from Secretary of State John Marshall, who was then serving in 
that position as well as chief justice. 

Not all the commissions were delivered by the appointed hour of mid
night. Jefferson's Secretary of State, James Madison, refused to deliver 
the remainder. William Marbury, one of the nonrecipients, went directly 
to the Supreme Court and requested a writ of mandamus that would 
order Madison to deliver him his commission. Marbury argued that the 
Judiciary Act of 1789 gave the Supreme Court original jurisdiction to 
issue such writs. 

,,, , Cranch '37 (,8°3), 
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In the political context of the time, Marshall and Jefferson were bitter 
rivals. The crushing Federalist defeat in the election of 1800 gave Jef
ferson the upper hand. Marshall realistically feared impeachment. 
Hence, his need to behave strategically. Given his druthers, he would 
have awarded Marbury his commission, in addition to voiding the pro
vision of the Judiciary Act of 1789.62 

Marshall, speaking for a unanimous Court, ruled that Marbury had 
a right to the commission, but the Court had no power to order its 
delivery. Section 13 of the Judiciary Act, which purportedly expanded 
the Court's original jurisdiction, was unconstitutional because the Con
stitution specifies the Court's original jurisdiction, with all other matters 
being heard only on appeal. The issuance of writs of mandamus does 
not appear among the listed subjects of original jurisdiction. Byexpand
ing the Court's original jurisdiction, the Judiciary Act violated the 
Constitution. 

Given this decision, it appeared that the judicial branch was not the 
enemy the Jeffersonians thought it to be. Arguably, Jefferson himself did 
not view judicial review all that disapprovingly. Moreover, the Marbury 
decision provided no inkling of the impact judicial review would have 
on subsequent events. 

According to elementary canons of judicial ethics, Marshall, as the 
individual responsible for the controversy that gave rise to the lawsuit, 
should have recused himself.63 Marshall, however, realized that no 
better opportunity to formulate judicial review would occur.64 The 
case, aptly described as a "trivial squabble over a few petty political 
plums, ,,65 should never have been decided by the Supreme Court in the 

('2 .lack Knight and Lcc Epstcin, "On thc Struggle for Judicial Supremacy," 30 Law and 
Society ReVieW 87 (1996). 

('.1 Special Committee on Standards of Judicial Conduct, "Code of Judicial Conduct," in 
Code of 1'1'OfesslOluz! Res!Jo/lsibility alld Code of.llldicial COllduct (Chicago: Amcrlcan 
Bar Assn., 1978), pp. 62, 63. 

('4 Marshall theoretically could havc declared thc Jeffersonian Act that reduced the SIze of 
thc federal judiciary and increased its tasks unconstitutional, instead of upholding It, in 
SWart v. Lall'd, T Cranch 299 (T 803). But that would have been tactically most unwisc. 
KnIght and Epstein, o{J. Cit" fn. 62, SIt!J/'a, pp. II I-I2. Subsequent events proved Mar
shall corrcct. Not until 54 years later, in Scott v. Sandford, 19 Howard 393 (1857), did 
thc Court dcclarc anothcr act of Congrcss unconstitutional. Unlike Marbury v. Madisou, 
the decision in that case, which led dircctly to thc Civil War, hardly conduccd to thc 
continucd vitality of JudiCIal rcvicw. 

(,.\ John A. Garraty, "Thc Casc of the Missing CommiSSIons," in John A. Garraty, 
cd., Quarrels null Have Shaped tbe COllstitution (Ncw York: Harpcr and Row, 1964), 

p. 13· 
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first place. As Marshall's opinion makes clear, in bringing his case to the 
Supreme Court, Marbury entered the wrong forum and should merely 
have been directed to the appropriate federal district court. Marshall, 
however, did not allow either legal or ethical niceties to deprive him of 
his opportunity. 

Marshall held that any actton by Congress to expand the Court's orig
inal jurisdiction to include subJects not specified in the Constitution was 
unconstitutional."" The fact that the First Congress enacted the Judiciary 
Act of 1789 and that a disproportionate number of its members had been 
delegates to the Constitutional Convention - Marshall, significantly, not 
among them - did not give Marshall pause. Clearly, if any group of 
persons knew the meaning and intention of the Constitution's provisions, 
it was the members of the First Congress. Furthermore, the provision of 
the ./udiciary Act declared unconstitutional was authored by Oliver 
Ellsworth, Marshall's predecessor as chief justice. The irony of a chief 
justice of the United States, a member of the First Congress, and a del
egate to the Constitutional Convention violating his oath of office by 
writing a statute that contravened the fundamental law of which he was 
also an author apparently did not strike Marshall as at all peculiar, 
notwithstanding that Ellsworth, like Marshall, was a dyed-in-the-wool 
Federa list. 

Even more mind-boggling is the fact that nothing in the language 
of the statute - section 13 of the Judiciary Act of 1789 - even remotely 
suggests an expansion of the Supreme Coun's original jurisdiction! 
After listing the cases in which the Supreme Court might exercise origi
nal jurisdiction, the statute catalogs the matters over which the Court 
has appellate jurisdicllon: 

The supreme coun shall also have appellate Illl'lsdinion from the cirCUit 
courts and the courts of the several states, 111 thc cases herein after specially pro
VIded for. And shall have powcr to Issue Wl"lts of prohibition to the district courts 
when proceeding as courts of admIralty and maritime lurisdictlon; and Writs of 
MANDi\fvIlJS, in cases warranted by the pl"lnclplcs and usages of law, to any 
courts appoInted, or persons holding office, under the authortty of the United 
States. 

(,(, Significantly, Marshall's deCIsion did not requIre executive action for ItS enforccment. 
Furthermore, he ruled agalllst a mcmber of his OWIl politreal party. Madison and the 
JeffersonIans won rhc battle (although not the war, as hIstory has shown). hom the per
spective of rhe average citizen, what bettcr evidence of the obJectivity and 1!11partiality 
of JudiCIal deCIsion making! 
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'rhis is the only language that concerns Marbury's case. Marshall clearly 
had absolutely nothing to declare unconstitutional!6? He simply formu
lated the doctrine of judicial review without applying it to any specific 
statutory language. As further evidence of this fact, nowhere in Marbury 
v. Madison does Marshall quote the foregoing language. This may well 
be the only case in the Court's Reports in which the prevailing opinion 
does not cite the language declared unconstitutional. The only reference 
to the provision antecedes Marshall's opinion of the Court where the 
Reporter, William Cranch, in recording the testimony of the witnesses 
and the arguments of the attorneys, notes that Marbury'S attorney, 
Charles Lee, made mention of it.68 

In the course of his opinion, Marshall tenders a view of judicial com
petence and integrity in which he presents arguments and makes asser
tions that humiliate and debase the other branches. These assertions, the 
reader should note, arc ones that Americans have unquestioningly come 
to accept. Thus, 

It IS a proposition too plain to be contested, that the constitution controls any 
legislative act repugnant to it; or, that the legislature may alter the constitution 
by an ordinary act. 69 

Of course. The statement is logically impeccable. But consider the impli
cations: that Congress, aided if not necessarily abetted by the President, 
is fully capable of acting unconstitutionally. Query: Why do we not make 
the same presumption about the justices themselves? 

Marshall returns to the foregoing argument when he writes that those 
who controvert the principle that the Constitution is the fundamental 
law 

must close their eyes on the constitution, and sec only the law. 
ThiS doctrine would subvert the very foundation of all written constitutions. 

... It would declare that if the legislature shall do that which is expressly for
bidden, such act, notwithstanding the express prohibition, is effectual.70 

Again, this is an indisputable proposition. But again consider the impli
cation: Marshall assumes that Congress would consciously and deliber-

('7 In support of our assertion, see Charles Warren, The SU{Jremc Court ill Ullited States 
History (Boston: l.ittle, Brown, 1922), I, 242, and William W. Van Alstyne, "A Critical 
GUIde to Marbury v. Madison," 1969 Duke Law Journal I, at 15. 

('H I Cranch 137, at 148. Marshall's opinion begins at the end of p. 153. 
('9 Id. at 177. 70 ld. at 178. 
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atcly behave unconstitutionally, even though, as we have seen, Congress 
did nothing of the sort here. rf we couple this fact with Marshall's devi
ousness and his dubious ethics, can we say the sallle of the Court? Might 
it not be as appropriate, if not more so, to consider the possibility that 
the justices might void a constitutional law or uphold an unconstitutional 
one, or intrude themselves into matters in which they precedentially had 
no business, for example, Bush v. Gore??1 

In a final argument, Marshall lays logic aside and, with an indignant 
flourish, rhetorically poses the ethical question: 

Why otherWise docs it Ithe Constitution I direct the Judges to take an oath to 
support it? ThiS oath certainly applies in an especial manner, to their conduct in 
their offiCial character. How immoral to Impose it on them, if they were to be 
used as the instruments, and the knowmg instruments, for Violating what they 
swear to support! ... 

Why does a Judge swear to discharge hiS duties agreeably to the constitution 
of the United States, if that constitution forms no rule for his govefllment?72 

The fact that all federal officials take the same oath gave Marshall no 
more pause than it gives us today. What is sauce for the goose is NOT 
sauce for the gander. Only politicians betray their oaths of office, not 
judges. If the doctrine of iudicial review did not congruently fit the 
Framers' concept of fundamental law and their - and our - distrust 
of elected officials, would we not direct the logic and implications of 
Marshall's reasoning - to say nothing of his behavior here - against the 
Cou rr i tsel f? 

71 By adhering to Its self-created political question dOCtrine, first applied in the 1849 case 
of I.ltther 1!. Bordell, 7 Howard I, which states that the Court will not decide matters 
mor,e appropriate for resolution hy the states or the other branches of the federal gov
ernment. Sec the section on legal requirements for getting into court In Chapter 6. One 
would be hard put to find in the Court's annals a more extreme example of chutzpah 
IIlsultingly denigrating of readers' IIltelligence than the closing paragraph of the per 
curiam opInion of the Rehnqulst Five: 

Norte arc more conscious of the vital limIts on judiCial authority than arc the memhers 
of thIS Court, and none stand more in admiration of the Constitution's design to leave 
the selcclion of the President to the people, through their legIslatures, and to the polit
ical sphere. When contending parties IIlvoke the process of the courts, however, it 
becomes our unsought responsibility to resolve the federal and constitutional issues 
the JudiCIal system has been forced to confront. 

148 I. Fd 2djHH (2000), at 402, 
n Op. cit., n. CiS, sltpra, at 179. 
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The Mythology of Judging 

Given our acceptance of judicial supremacy as evidenced by the doctrine 
of judicial review and the other reasons supporting authoritative judicial 
and Supreme Court policy making, why do we find it necessary to sur
round courts and judges with myth? Assertions that judicial decisions 
are objectively dispassionate and impartial are obviously belied by the 
fact that different courts and different judges do not decide the same 
question or issue the same way, to say nothing of the fact that appellate 
court decisions - particularly, those of the United States Supreme Court 
- typically contain dissenting votes. So, too, a single personnel change 
may fundamentally alter the course of constitutional law. 

Insofar as judicial and Supreme Court policy making are concerned, 
mythology basically exists because judges play God with regard to the 
life, liberty, and property of those who appear before them. No matter 
the issue - trivial or earthshaking - the final decision rests with a court. 
But mere mortals ought not engage in autotheistic activity. And so 
mythology is born. Judges are said not to have discretion in the matter 
of principles{' they do not announce their decisions; it is, rather, the law 
or the Constitution speaking through them that dictates the outcome. If 
any policy results, fundamental law and governmental actions compati
ble therewith have mandated it, not the judge. Judges, therefore, are 
objective, dispassionate, and impartial. To ensure that facts do not 
becloud the myth, we adopt an ostrich posture. 

To support the mythology, devices have been created to inculcate 
respect and reverence for judges. Secrecy and mystery shroud the deci
sion-making process. Thus, we garb judges in distinctive dress. And 
although society attires some governmental personnel other than judges 
characteristically - the military, police, and some postal workers - none 
wears a black robe, the most solemn and mysterious of outfits. Court
houses and courtrooms replicate churches and temples. Instead of altars, 
they contain elevated benches to which all who enter must look up. The 
proceedings are ritualized, accompanied by pomp and ceremony, and 
conducted (at least before the decline of legalistic jargon) in a language 
largely unintelligible to laypersons. The religious imagery evoked in 
Chief Justice Taft's statements about the utility of the judicial robe typify 
the matter: 

7J Sec, c.g., Ronald Dworkin, Ta/~illg Rights Seriously (Cambridge, Mass.: Harvard 
University Press, 1988 ), p. 47. 

I 

The Pederal and State Judicial Systems 27 

It IS well that judges should be clothed III robes, not only, that those who witness 
thc admlllistration of lustlcc should be properly advised that the function pcr
formcd IS OIlC diffcrcnt from, and higher than, that which a man dischargcs as 
a CItizen in the ordinary walks of lifc; but also, in ordcr to imprcss the judgc 
hllllself with thc constant consciousncss that he is a high Pl'lcst of thc temple of 
lusticc and is surrounded with obligations of a sacrcd character that hc cannot 
escapc .... 7.1 

I-fence the dominance of the judiciary. Governmental affairs become 
judicial affairs in the sense that their outcome often depends on a court's 
decision, most authoritatively those of the United States Supreme Court. 
Aided and abetted by a mythology that blunts criticism and insulates 
them from the hue and cry, judges blithely do their thing, obligated to 
none but themselves. As enigmatic technicians, as so many Delphic 
oracles, they objectively dispense revealed truth and wisdom. As one 
astute commentator irreverently observed: 

Likc oystcrs III our clOisters we aVOid the storm and strifc. 
Some Prcsidcnt appolllts us, and wc're put away for lifc. 
Whcn Congress passcs laws that lack historical foundation, 
Wc hastcn from a huddle and rcvcrsc thc Icglslatlon. 
The sainted Constitution, that grcat documcnt for students, 
Provldcs an airtight alibi for all our jurisprudence. 
So don't blame us if now and thcn wc scem to act like bounders; 
Hialllc Hamilton and Franklin and the patriotic foundcrs. 71 

TIlE I:EDERAL AND STATE JUDICIAL SYSTEMS 

As a result of federalism, the United States has two separate and 
autonomous court systems: those of the states and that of the federal 
governmcnt. The subject-matter jurisdiction of the federal courts is 
iilllited to "federal questions" - those whose resolution depends on a 
provision of the Constitution, an act of Congress, or a treaty of the 
United States76 

- and cascs that arise under "diversity of citizenship" -

7·, Willialll Howard '!;lft, 1'1'''5CII/ Day I'mh/ellls (New York: Dodd, Mead, 1908 ), pp. 
(,3-(,4· Judge Jerome Frank candidly and incisivciy critiqued the symbolism surround
ing ludiclal deciSion making as "the cult of the robe" In his clasSiC COllrls Oil 'Irial (New 
York: Athencum, 1,)6,), pp. 2.)4-(, r. 

JI Arthur l.lppmann, "Song of the Suprellle Court," l.ife Magazille, August 1935, p. 7, 
7(, The Constitution also gives the Supreme Court IUl'lsdiction "to controversies between 

two or more States" and "to all cases affecting ambassadors, other public I11l1listers and 
consuls." Such disputes need not concern any constitutional proVISion or federal statute 
or treaty. They rarely OCCllr, however, and when they do they take on the character of 
a local or purely pnvate dispute, not one of broad public policy significance. 
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those that do not contain a federal question, but which may yet be heard 
in a federal court if the parties are residents of different states. By con
trast, the jurisdiction of the state courts covers a much wider range of 
subjects. This results in concurrent state court jurisdiction over many 
matters that are also appropriate for resolution by the federal courts. 
The opposite situation, however, does not obtain: the federal courts do 
not have concurrent jurisdiction with the state courts over matters that 
do not contain a federal question or involve diversity of citizenship.?? In 
other words, the federal courts lack exclusive jurisdiction, except over 
such peculiarly federal matters as admiralty and maritime cases and 
federal crimes, with the result that plaintiffs commonly have a choice of 
forums in which to bring their cases. 78 

To apportion jurisdictional responsibility between itself and the lower 
federal courts on the one hand, and the state courts on the other, the 
Supreme Court utilizes three constitutional provisions - the supremacy 
clause, the Eleventh Amendment's doctrine of sovereign immunity, and 
the full faith and credit clause - plus three policies of its own design -
comity, an adequate and independent state ground for decision, and the 
rules governing choice of law. A discussion of each follows. 

National Supremacy 

The existence of concurrent jurisdiction produces conflict. This conflict 
typically pits the Supreme Court against the courts of the various states. 

n Minor exceptions exist. The federal courts may constitutionally exercise "supplcmen
rary jurisdiction"; i.e., ancillary and pendent jurisdiction. Sec the JudiCIal Improvements 
Act of 1990, 28 U.S. Code 1367. If a jurisdictionally sufficient claim exists, eIther party, 
as well as third parties, may join with that jurisdictionally sufficient claIm other juris
dictionally iI/sufficient claims that any of them may have if these additional claims 
"derive from a common nucleus of operative fact." Ullited Mille Wor/wrs Il. Gibbs, 383 
U.S. 715 (1966), at 725. If the federal trial court finds that this conditIon exists, the 
multiple claims will be joined with the others and the entIre dispute decided. ThIS policy 
lessens piecemeal litigation and promotes judicial economy. 

Pendent Jurisdiction involves joining state law claims to a jUrisdictionally sufficient 
federal question, whereas ancillary jurisdiction involves joining claims of persons other 
than the original plaintiff to the lawsuit, e.g., the respondent's counterclaim or those of 
a thll·d party who alleges an interest in the property that the lawsuit concerns. 

Chapter 6 contains a more detailed description of ancillary and pendent jurisdiction 
as part of our discussion of the jurisdiction of the federal courts. 

7H This docs not mean that when the federal or state or local governments initiate litiga
tion they cross jurisdictional lines to do so. Neither federal nor local prosecutors, for 
example, have authority to file charges in any court other than those of which they arc 
officers. 

/ 
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']() resolve these conflicts, the Framers provided for the supremacy of 
federal law, but did not say who shall decide such cases. T'he First 
Congress eliminated this omission ancl, in the famous section 25 of the 
Judiciary Act of 17R9, authorized the Supreme Court to review state 
court decisions that involved a federal question. 

Except for the Supreme Court and its original jurisdiction/9 Congress 
creates the lower federal courts and determines - within the subject 
matter specified in Article III, section 2, clause I - which courts may 
decide what sorts of cases. 111 authorizing the Supreme Court to review 
state court decisions that contained a federal question, Congress with
held Supreme Court review until the losing litigant had exhausted all 
remedies under state law, typically, a final juclgmentHO by the state 
supreme court. 

'rhls jurisdictional grant, however, did not settle matters. Congress 
had not seen fit to provide the federal trial courts with jurisdiction to 
hear federal questions, preferring to leave such matters to the state 

courts. Not until after the Civil War did Congress invest the federal 
courts with first instance federal question jurisdiction. As a result, such 
cases were heard in the state courts. State court judges did not take kindly 
to Supreme Court review of their decisions, alleging that though they 
were bound by the supremacy clause, they were not obliged to adhere 
to the Supreme Court's interpretation of the Constitution, acts of Con
gress, or treaties of the United States. They asserted that to be so bound 
would materially impair state sovereignty and the independence of state 
courts. 

In what is arguably the most important decision it has ever made, 
Martin 1J. l/unter s Lessee, the Supreme Court unequivocally rejected the 
states' contentIons: 

Judges of equal learning and imegrity, In different states, might differently II1ter
pret: a statute, or a treaty of the United States, or even the constitution itself. 
If there were no l'Cvlslng authol'lty to control these Jarring and discordant 
ludgments, and harmollize them II1to uniformity, the laws, the treaties, the con
stitution of the United States would be different 111 different states, and might, 
pcrhaps, never have ... the same construction, obligation, or efficacy, III any two 
statcs, The public 11lischlCfs that would attend sllch a state of thll1gs would be 

}' "In all cases affcctlllg ambassadors, orher public mllllsters and consuls, and those III 

which a St;lte shall be party, the Supreme Court shall have onglllallunsdiction." Article 
III, section 2, clause 2.. 

~II A "finalludgmellt" typically means any decree or order from whIch an appeal lies. Sec, 
c.g., Rule 54(a) of the Federal Rules of Civil Procedure. 
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truly deplorable ... the appellate jurisdiction must continue to be the only 
adequate remedy for such evils. s1 

Precisely. Without such power, each provision of the Constitution, every 
act of Congress, and treaty would have a different meaning in each of 
the fifty states. The United States would be no more united than the 
United Nations. Each state would be as sovereign as any petty princi
pality or third world polity. What constitutes taxable income, the status 
of women and minors, the meaning of due process and equal protection, 
the scope and applicability of the First Amendment, the reasonableness 
of searches and seizures, whether the Constitution recognizes any kind 
of right to privacy would vary from state to state as each of fifty 
autonomous state supreme courts decreed. 

Note further that this link, this bit of glue, that binds the fifty states 
into a single entity couples together only the courts at the top of each 
hierarchy: the state and federal supreme courts. And note that the 176 
operative words in section 25 of the Judiciary Act of 1789 emanate from 
Congress, and what Congress grants, Congress may revoke. Indeed, until 
well after the Civil War, bills were regularly introduced to do just that. x2 

The federal courts use the writ of habeas corpus sparingly. Although 
the Warren Court had opened this door rather widely in the mid-1960s 
in decisions such as Dombrowski v. Pfister,S] in which a civil rights orga
nization enjoined state officials from prosecuting it under the state's 
subversive activities statutes, the Burger Court substantially closed it by 
the early 1980s. X4 

HI I Wheaton 304 (1816), at 348. 
H2 To be completely accurate, we should also note the existence of an alternative link between 

the federal and state court systems, which dates from 1867: the usc of the writ of habeas 
corpus. Ulltted States Code, Sections 2241-55. Persons convicted of crime under state 
law who allege that their convictions VIOlate the federal Constitution may petition the 
federal district court where they arc incarcerated to review their state court convictions. 
To do so, convicts must have complied with the state's contemporaneous obiectlOn rule, 
which requires them to raise their federal question at the time the evidence is introduced. 
If the state court fails to give full and fair consideration to their federal question, they 
may petition the federal district court in the locale where the state court sits for a writ of 
habeas corpus once they have exhausted their appeals under state law. 

H! 380 U.S. 479 (1965). 
H4 Sec, e.g., Stolle v. Powell, 428 U.S. 465 (1976); Engle v. Isaac, 456 U.S. [07 (1982); 

Umted States 1). Frady, 456 U.S. 152 (1982). The Rehnquist Court barred it further in 
McCleslwy 1). Zm/t, 48 I U.S. 279 ('99'), a ruling that essentially limited state prison
ers to a single habeas petition, and in Colemall v. Tho111/}SOIl, 50 I U.S. 722 ('99'), 
which held that state pnsoners' failure to comply with the state's procedural require
ments forfeits theIr right to bring a habeas petition in federal court. 
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The System of Comity 

The decision in Martill v. Hunter's Lessee, discussed above, did not make 
the state courts superfluous to the resolution of federal questions for two 
reasons. First, the Supreme Court accepts review of an exceptionally 
small proportion of state court decisions, whether or not they arise on 
writ of habeas corpus. Rejected cases, as well as those that the Supreme 
Court affirms, become the law at least in the state of the court that 
decided the matter. xI Second, mindful of the tender sensibilities of the 
states and their judges (whose sensibilities are markedly less pronounced 
than they were prior to the Civil War), the Supreme Court has devised 
a system of comity for the purpose of minimizing conflict between the 
two judicial systems. 

The vehicle whereby the Court implements comity is the abstention 
doctrine, "whereby the federal courts 'exercising a wise discretion,' 
restrain their authority because of 'scrupulous regard for the rightful 
independence of the state governments' and for the smooth working of 
the federal judiclary."x6 Thus, the abstention doctrine requires the federal 
courts to avoid intruding themselves into ongoing state judicial pro
ceedings or otherwise duplicating litigation already begun in a state 
court. Exceptions are narrowly confined. State proceedings may be 
enjoined on a showing of "irreparable injury" that is "both great and 
immediate. "X7 A plaintiff is not likely to meet this standard in other than 
extreme cases of bad faith prosecution or official harassment. Efforts to 
remove a state-initiated case from a state to a federal court are governed 
by equally stringent criteria. xx 

Normally, once state proceedings have comlllenced, litigants must 
almost always avail themselves of and exhaust the state's administrative 
and judicial remedies before they take their federal questions into 
a federal court. Accordingly, determination of the constitutionality 
of state laws and regulations rests initially with the state courts 
themselves. If the state courts resolve the federal questions their cases 
contain cornpatibly with federal law, the basis for Supreme Court review 
disappears. 

HI '1'1 S (' f 1e . uprcllle .ourt, 0 course, IS not precluded from hearing and deCiding the same 
issue if and when a subsequent case IS properly brought to Its attention. 

H" l~ailroad CO/ll/lliss/OI/ or '/{!xas II. 1'1I/l1I/Cl11 Co., ,12 U.S. 49(, (194 I), at \,0 I. 

H, YOIlIIger I'. /1aITis, 401 U.S. 37 (1971), at '1(,. . 
HH E.g., .Io/JIISO/l II. MisSISSI{lfJl, '12 I U.S. 2 I 3 (1975); Arizo1/a II. MiIIlype/llIY, 45' U.S. 23 2 

( 1981). 
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But do recognize that the federal component of cases that begin in the 
state courts is typically only one of a number of legal questions that the 
case contains. Federal jurisdiction extends only to the federal question; 
state law governs the others. Hence, if the Supreme Court does overturn 
the state court's ruling on a federal question, almost always will the 
Supreme Court remand the case for further state court proceedings. The 
reason is that state law, rather than the federal question, may determine 
the outcome of the case. A classic example occurred in Williams v. 
Georgia. 89 The state convicted a black man of murder. On petition to 
the Supreme Court, the justices ruled that Georgia had used an uncon
stitutional method of selecting jurors, one that racially identified poten
tial jurors before they were chosen, thus insuring that only whites were 
seated. Following remand, the Georgia Supreme Court unanimously 
reaffirmed its original decision, holding that the state's contemporane
ous objection rule required litigants to object to courtroom action at the 
point in the proceedings at which it occurs. Williams's attorney had failed 
to do so. The U.S. Supreme Court rebuffed a petition for further review. 
'Though the justices provided no explanation, the reason is clear: 
Contemporary objection rules work no discrimination; as a result, their 
operation involves no federal question. The upshot: Williams was duly 
electrocuted. 

Apart from the deference that comity pays to the state courts, absten
tion also impedes prompt federal court protection of federal rights. 
According to Justice Douglas, who opposed abstention more than any 
of his colleagues, "We do a great disservice when we send ... tired and 
exhausted litigants into the desert in search of this Holy Grail that is 
already in the keeping of the federal court.,,90 

Sovereign Immunity 

Until the onset of the Rehnquist Court in 1986, the doctrine of sover
eign immunity had far less effect on the relationships between the state 
and federal courts than the system of comity and the abstention doctrine. 
Since then, however, the Court has used the doctrine to appreciably 
expand the range of authoritative state court policy making. 

Sovereign immunity, the immunity from liability that government has 
for its actions, has its genesis as an ancient English concept that pre-

H9 349 U.S. 375 (1955). 
911 Harris Coullty COll1l11issl(JIlel's COIlI'! v. Mool'e, 420 U.S. 77 (1975), at 91. 
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c1uded citizens from suing the king or queen because no one had power 
to enforce any judgment against them. In reaction to the Court's 1793 

decision in Chisholm v. Georgia, discussed above, allowing nonresidents 
to sue a state in the federal courts, Congress proposed and the states 
ratified the Eleventh Amendment in 1798, which decreed: "The judicial 
power of the United States shall not be construed to extend to any suit 
in law or equity, commenced or prosecuted against one of the United 
States by citizens of another State, or by citizens or sublects of any 
foreign State. ,,91 Note that the explicit prohibition on suits from those 
outside the state would almost certainly appear to allow suits from a 
state's own citizens. 

In 1908, the Coun sensibly construed the amendment compatibly 
with the supremacy clause. Citizens could sue state officials for money 
damages for injury inflicted on them, although not sue the state itself. 92 

Accordingly, immunity applied only to the states as states, not to local 
governments or to officials of either state or local governments. Thus, 
the central purpose of the amendment - protection of the state's money 
- remained safe from confiscation. 

Note, however, that where the states qua states are concerned, appel
late junsdictioll does exist notwithstanding that the "case began in state 
court as a suit brought against one State ... by citizens of another," and 
though "in hearing this case, la federal courtl would be exercising the 
'.Judicial power of the United States,''' and though the State "has not 
waived its right to object to the exercise of that: power," the justices 
nonetheless "unanimously hlojld that the 'Eleventh Amendment does not 
constrain the appellate jurisdiction of the Supreme Court over cases 
arising from state courts.' ,,9.l Why? Because "when a state court takes 
cognizance of a case, the State assents to appellate review by this 
ISupremel court of the federal issues raised in the case 'whoever may be 
the parties to the original suit, whether private persons, or the state 
i tsel f.' ,,94 

91 Do note, however, that though the federal government docs not have immunity under 
the Eleventh i\mcndmcnr, it docs have cOl11mon law sovereIgn lI11ml1nity as decreed by 
the Supreme Court. The scope and criteria governing the federal government's Immu
nIty arc essentially the same as that governlllg the states. See /)e/}(/I'tmellt of the Al'my 
u. HII/e Fox, '42 I. Ed 2d 718 (1999), and West p. GihsOIl, '44 I. Ed 2d 196 (1999). 

'JJ. Ex /wrte YOl/lIg, 209 U.S. 12,. 
9J SOlllh Cell/ralHell /I. Alahama, '43 I. Ed 2d 258 ( 1999), at 265, quotlllg from McKessoll 

Cor!}. [I. Honda DlVlSiOlI of Alcoholic Hevel"llges alld "/bhacco, 496 U.S .• 8 (1990), at 
31. 

94 Id. 
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In f964, the Warren Court ruled that if a state intruded into a sphere 
of federal regulation - for example, intellectual property - they subjected 
themselves to federal liability, including money damages.95 The Burger 
Court complemented this ruling by holding that the Fourteenth Amend
ment permits Congress to impose money damages on states who deprive 
persons of their civil rights. 96 Subsequently, the Burger Court required 
Congress to provide an "express statement" of its intent to abrogate 
sovereign immunity.?? 

But then the Rehnquist Court turned the constitutional worm. It not 
only resurrected a disputed r 890 decision holding that the amendment 
applies to suits by a state's own citizens, it further ruled that Congress 
cannot use its Article J power to abrogate state immunity because the 
Eleventh Amendment postdates the provisions of the original Constitu
tion and because the Article I (section 8) powers do not limit the states. 98 

The Fourteenth Amendment, however, empowers Congress to protect 
civil rights against state action and does postdate the Eleventh Amend
ment. No problem, decreed the Court. It read into the pertinent con
stitutional language the words "remedial" and "proportionate." Only 
federal legislation imposing remedies proportionate to a documented 

f . I ' I d 99 pattern o· state VIO atJons may )e enacte . 
Three decisions handed down at the end of the 1998 term that 

declared two federal laws unconstitutional and explicitly overruled one 
precedent and silently voided another illustrate the extent to which 
federal supremacy has become federal descendency. States are immune 
to suits by their own employees for violations of federal labor law, by 
patent owners for infringement by states and their instrumentalities - for 
example, state universities - and by businesses injured by unfair com
petition. loo Accordingly, if a state wrongs somebody, resident or not, 

9.\ PardCll II. Terml1lal l~. Co., 377 U.S. 184. The RehnqUlst Five overruled this decision 
as part of its states' rights crusade in College Savitlgs BallI< v. Florida Prepaid, [44 L 

Ed 2d 605 (1999). 
% Fitzpatricl< u. Bitzer, 427 U.S. 445 (1976). 
,7 Atascadero State Hospital v. Scanloll, 473 U.S. 234 ([984). 
" Sell/mole Tribe v. Florida, 517 U.S. 44 ([996). See also Halts u. Louistana, [34 U.S. [ 

(1890). 
99 City of BoeYlle u. Flores, 521 U.S. 507 ([997). 

10il Florida Prepaid u. College Sauillgs BallI" 144 L Ed 2d 575 (1999); College Saull1gs 
Halll< u. FlOrida Prepaid, [44 LEd 2d 605 (1999); and Aldell u. Maillc, 144 LEd 2d 
636 (1999). It will be interesting to observe whether Congress will repass the voided 
legislation in altered form so as to gam the approval of the nay-saying Rehnqulst Five. 
If Congress does so, it will lessen the bizarre result of these decisions. The malonty did 
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no remedy may right that wrong according to .Justices Rehnquist, 0' 
Connor, Scalia, Kennedy, and Thomas unless the state willingly submits 

1 to suit. Not only maya state not be sued in federal court, neither may 
it be sued in its own courts. As a result, a state laboratory may copy a 
patented product and peddle it to whomever it wishes, and the patent 
owner has no redress against the state for infringement. Similarly, a state 
university Illay reproduce a copyrighted textbook, sell it to students, and 
pay the author nothing. lol 

How is this possible, given that the Constitution expressly authorizes 
Congress, not the states, to regulate patents and copyrights? According 
to the Rehnquist Five: Because royal English immunity fundamentally 
applies in an immutable fashion to the principle of federalism, a princi
ple moreover that the structure of the Constitution embodies. The legacy 
of John C. Calhoun apparently remains alive and well, even though the 
only one of the five with a Southern origin is Clarence Thomas. 

The Court wreaked further carnage on federal authority in Board of 
Trustees v. Garrett by declaring unconstitutional provisions in the Amer
icans with Disabilities Act that allowed state and local employees to sue 
their states for failure to comply with the act's provisions. lo1 The vote, 
needless to say, pitted the Rehnquist Five against the others. But the 
majority did not merely expand state immunity further, it also constricted 
congressional authority by requiring it to convincll1gly prove that 
states themselves engaged 111 patterns of deliberate unconstitutional dis
crimination . .Justice Breyer, in an acerbic dissent, pointed out the obvious: 
that Congress is not a court and, hence, draws general, not specific, 
conclusions. In this case, Congress based its findings on a dozen hear
ings and thirty-nine pages of examples of off-icial state acts of discrimi
nation against the disabled. Rehnquist dismissively derided them as 

nO[ say that Congress can't impose minImum wage and maxImum hour laws on state 
governments, but only that state cmployecs, unlike all others, can't sue to enforce these 
rights. NClther did the majority rule that states arc not subJect to the patent and trade
mark laws, bur only rhat intellectual property owners can't sue states when they pirate 
inventions, books, or software. Sec Charles Fried, "Supremc Court Folly," New Yorl< 
Tillles, July 6, 1999, p. Ih r. 

The precedent overruled 511/) si/elltio Garcia ll. Sail Alltoll/o Metropo/ital/ '11'allsll 
jlll/f}(mt)', 469 U.S. 528 (1985) - had Itsdf overruicd a nine-year-old precedent. 

lUI Financially straitened state colleges and unIverSIties might consider selling Microsoft 
Windows to alleVIate their condition. 

101 14 8 I. Ed 2d 866 (2001). On the morning of the day that the deCISion was announced, 
our articlc anticipating the deciSIon also appeared: "Supreme Court 5 Are on Power 
Tnp," Newsc!ay, February 21, 200[, p. A3 r. 
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"unexamined, anedotal accounts" not worthy of the status of legislative 
findings. lo3 

The Five have not restricted their limits on national supremacy to state 
immunity. We may trace the genesis of the Court's states' rights posture 
to United States v. LolJezlo4 where the same five justices declared uncon
stitutional the Gun-Free School Zones Act, which prohibited firearm pos
session in a school or within TOOO feet of school property. Although the 
basis for decision was the interstate commerce clause rather than the 
Eleventh Amendment, the effect on the diminution of federal authority 
was the same, indeed, perhaps more so. The Court had not ruled that a 
federal law exceeded Congress's commercial authority since [936 when 
it voided minimum wage and maximum hour regulations in coal 
mining. IDS 

Directly antecedent to the [999 decisions was the factually picayune 
dispute in Seminole Tribe v. Florida. l06 Again, the same Rehnquist Five 
voided another federal law - the Indian Gaming Regulatory Act - that 
imposed on states a duty to bargain in good faith with Indian tribes 
about gambling. Not only did the Five use the Eleventh Amendment to 
void the law, it also overruled another precedent - this one of seven years' 
vintage. IO? 

The Full Faith and Credit Clause 

A constitutional provision that has had relatively little impact on federal
state relationships thus far is the full faith and credit clause of Article IV, 
section [: "Full faith and credit shall be given in each State to the public 
acts, records, and judicial proceedings of every other State." A long line 
of decisions has construed the clause to apply only to final state court 
judgments in civil, not criminal, cases. These judgments have the same 
force and effect in the courts of other states as they do in the rendering 
state, provided that the original court had not exercised jurisdiction over 
a nonresident defendant in a way that violates due process of law. lOS A 
federal statute requires the same of federal courts. 

10.1 lei. at 894-918, 881. 104 514 U.S. 549 ([995). 
11)5 Carter u. Carter Coal Co., 298 U.S. 238. lOG 517 U.S. 44 ([996). 
107 l'e1ll1sylua11la u. Ulltoll Gas Co., 49 I U.S. I (1989). The conservative coalition OrIgi

nally lost this case because it antedated the appointment of Justice Thomas, the fifth 
vote needed to form states' rights majorities. 

IIIH A state court's decision over a nonresident defendant docs not violate due process if it 
meets the "minimum contacts" test of llltenuitiollal Shoe Co. u. Washingtoll, 326 U.S. 
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Most such cases concern commercial transactions, IIlsurance, and 
vanous forms of compensation. These are automatically enforced. Not 

I so those that pertain to child custody, support, and spousal alimony. 
• These lack the necessary finality to trigger full faith and credit because 

they are subject to ongoing modification as the best interests of the ben
efited party require, for example, a minor child. 109 As the Supreme Court 
recently observed: "Because courts entering custody orders generally 
retain the power to modi fy them, courts in other States were no less enti
tled to change the terms of custody according to their own views of the 
child's best interest." 110 The Supreme Court, of course, is free to alter its 
stance and subject domestic relations to the operation of the clause. Its 
failure to do so enables litigants to avoid or alter their responsibilities 
by the simple expedient of crossing a state line. 

Lurking on the horizon is the matter of same-sex marriage. If a state 
were to legitimize SUCh,111 would other states be required to recognize 
such a relationship and afford the partners the rights and privileges it 
accords those in a conventional marital relationship? A recent decision 
may shed some light: Ba/wr v. General Motors. 112 As part of a settlement 
between a former employee and GM, the employee agreed to a penlla
nent injuction forbidding him to testify as an expert witness in litigation 
against GM. The employee was subsequently subpoenaed as an expert 
witness in Missouri litigation brought by the children of a woman who 
died in a GM vehicle that caught fire after a collision. In a unanimous 
decision, the Supreme Court echoed the posture it assumes in cases that 
limit the capacity of state courts to subject out-of-state defendants 
to their jurisdiction, ruling that Michigan courts lack the power to 

3 10 (19-15)· If defendants arc not present in the forum state, the court has personal 
jurisdiction over them if they have had "certain minimum contacts WIth it such that 
the maintenancc of the suit docs not offend 'traditIonal notIons of fair play and sub
stantiallustice.''' 526 U.S. at 316. The jUrisdictional problems that out-of-state defen
dants pose arc describcd in the section of Chapter 6 that pertains to lurisdiction over 
the pa rties. 

III'/ In ford l'. ['ord, 371 U.S. 187 (1962), e.g., the Supreme Court unanllnously ruled that 
a Virginia custody decree rhat gave custody to the parents of three minor children for 
only a specific parr of the year did not prevent the mother from filing suit in a South 
Carolina court for full custody. 

110 Tholll{lso/l 1'. T/}(JII1/JSOII, 4iLl U.S. 174 (19H8), at IHo. 
II I Vermont has enacted a civil union law that creates same-sex marriages in all but name. 

Sec Carey Goldberg, "Verl11ont Gives Final Approval to Same-Sex Unions," New YOI'I< 
Tillles, April 26, 2000, p. A I 2; "Protecting the Civil Union l.aw," NatuJ/l(/1 Law 
.Iollrl/al, December 2S, 200o-January 1,2001, p. A 16. 

II! 52 2 U.S. 222 (199 8). 
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compel out-of-state litigants in courts of another state to comply with a 
Michigan decision totally at variance from the laws and decisions of the 
other forty-nine states. The upshot: a public policy exception that allows 
states to ignore the noncriminal policies and judicial decisions of other 
states and their courts. Whether it will be applicable to same-sex 

marriage remains undetermined. 

Adequate and Independent State Grounds for Decision 

From a policy-making standpoint, this aspect of the relationship between 
the federal and state courts differs markedly from the Court's use of 
comity and the abstention doctrine. Whereas comity views the state 
courts as conscientious and competent to decide federal questions, the 
Court's use of adequate and independent state grounds for decision cuts 
both ways. On the one hand, it allows the Court to view state judges as 
devious decision makers who employ their own laws and constitutional 
provisions to concoct policies at variance with those mandated by the 
Supreme Court. On the other, it permits state court decisions to escape 
review by the Supreme or other federal courts when a majority of the 

justices so prefer. 
Historically, the Supreme Court had supplemented the abstention 

doctrine with the self-imposed assumption that if a state court decision 
contained a federal question that was intermixed with questions of solely 
state concern,1I3 the state court's decision rested "on an adequate and 
independent state ground." In other words, if the state court did not 
clearly indicate that its decision was based on state, as opposed to 
federal, law, the Supreme Court simply assumed that the state court 

decided the case on the basis of its own law. 
In 1983, in a run-of-the-mill vehicular search and seizure case, the 

Burger Court reversed its historic policy and ruled that when 

. . . a state court decision fairly appears to rest primarily on federal law, or to be 
Interwoven With the federal law, and when the adequacy and independence of 
any possible state law ground IS not clear from the face of the opinion, we will 
accept ... that the state court decided the case the way it did because It believed 
that federal law required it to do SO.1I4 

llJ For an cxalllpic of a case with lnixcd state and federal questions, sec Willia1Jls v. 
Georgia, discusscd abovc. 

II" MiciJigall v. LOllg, 463 U.S. 1032 (1983), at 1040-1041. Thc Court upheld a police 
prorcctivc search of those portions of the passcngcr compartmcnt of an automobile in 
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Ti) overcome this new - and contradictory - presumption, the state 
court bore the burden of demonstrating that the federal cases and author

\ ities that it cited in its opinion did "not themselves compel the result that 
• the IstateJ court has reached," but were used only for "guidance." How 

might the state court meet this burden? "If the state court decision 
indicates clearly and expressly that it is alternatively based on bona fide 
separate, adequate, and independent grounds, we, of course, will not 
undertake to review the decision" (emphasis added)."s Not on Iv must 
state courts apparently issue a plain statement denying reliance on 'federal 
law, but they must also persuade the justices that this reliance is genuine. 
The addition of the word "separate" to "bona fide," "adequate," and 
"independent" should enable the justices to review anv state court deci
sion they wish so long as it makes reference to some fe'deral authority. lib 

. Wl~y did the moderately conservative Burger Court, with a reputation 
of dderence to the states, suddenly change its tune? 

Analysis of decisions in which the majority used Michigan v. Long to 
review state court dccisions shows it to be a means to overturn liberal 
state decisions upholding the rights of persons accused or convicted of 
crime, particularly those involving unreasonable searches and seizures. I I? 
Indeed, Justice Powell in his docket sheets for Long, which are on file at 
the Washington and Lee Law School Library, quotes Justice Rehnquist 
as saying: "We should nor invite state courts to avoid Supreme Court 
review by basing decisions on state grounds. We could end up with fifty 
state courts being final on many issues." A more candidly antistate asser
tion is hard to imagine, emanating as it docs frolll the Court's pre
emlllent (verbal) supporter of state "sovereignty." It cbuly presaged 
the action of the RehnqUlst Five III Bush v. Gore. But observe that Rehn
quist's assertion of judicial suprcmacy does not impede the states' 
freedom to do their thing, if doing their "thing" accords with the values 
of the conservative majority . 

which a weapon could he placed or hidden. The police had stopped to IJ1vestJgatc aftcr 
I.ong's car had swerved Into a ditch. Thc search Yielded a pouch contallllllg marijuana. 

11.\ ld. at 104 r. 

11(, Illlsh u. Gore hodes well to become a claSSIC example of thiS, as well as othel; aspects 
of(.ederal-state lu(iJoal relatlonsh,ps. 

117 I n Its three remaining terms after {.OIlg, thc Burgcr COlirt used the ruling as authonty 
to ITVlew state court deCISions in ten cases. Eight of them overturned libcral statc coun 
deciSIOns, five of which concerned searches and seizures, and one each lury instructions, 
double Jeopardy, and the dlle process rights of pnsoners. 

The Rehnquist Court has continued to use {.ollg as the Burger Court did. 
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Choice of Law 

As we have noted, in cases where federal and state law conflict, the Con
stitution mandates the supremacy of federal law. But what of those cases 
in which no controlling federal law exists? These rarely concern federal 
questions, but they do regularly pertain to cases arising under "diversity 
of citizenship." 118 This results because Article III, section 2, extends 
federal court jurisdiction to cases "between citizens of different States." 
The Framers apparently thought that the parties in these cases should 
have a choice of forum because of the possibility of prejudice against the 
out-of-state litigant. II? The substantive issues in these cases are those 
that, absent diversity jurisdiction, are grist for state judicial mills: com
mercial transactions, contracts, torts, and property. Since 1789, Congress 
has required the federal courts to apply the "law of the several states" 
to the resolution of these disputes. 

The Supreme Court initially defined the "law of the several states" to 
mean only their statutes and constitutions, not their judge-made, or 
common, law.l2O Given that legislatures enacted little law before the 
twentieth century, and that constitutions paid more attention to limita
tions on the scope of governmental power than they did to its exercise, 
the range of common law was extensive. Consequently, the federal courts 
were individually free to make their own law to resolve diversity cases. 
Litigants engaged in forum shopping in order to evade the state or federal 
court whose law did not support the shopper's contentions and/or to find 
the court whose law best presaged a favorable outcome. 

In [938, the Court overruled Swift v. Tyson and held that the federal 
courts' creation of common law derogated states' rights. 121 The refusal 
of federal courts, sitting in diversity, to follow the common law of the 

Ill! We discuss diverSity JLtrlsdiction in Chapter 6. 
119 Nowhere in the pages referencing diversity jurisdiction in the "Index by Clauses of the 

Constitution," in .lames H. Hutson, cd., Supplel11ent to Max Farrand's The Records or 
the Federal COI1lJelltU)1l or J787 (New Haven: Yale University Press, 1987), pp. 350-51, 
docs a statement of the reasons for diversity jurisdiction appear. 

120 Swi/i u. Tyson, T6 Peters 1 (1842). 

1).1 Erie /{ailroad u. TOI11/Jhills, ,04 U.S. 64 (1938). The facts of the case prOVide a claSSI
cal illustration of for~1I11 sh~pping. Tompkins, a Pennsylvania resident, brought a tort 
action for inJuries suffered by something projecting from a passing train while he 
walked along the Eric's tracks. The railroad was a New York corporation. Tompkins 
chose to file in the New York federal district court because Pennsylvania common law 
viewed persons walking along a railroad right of way as trespassers. The New York 
federal court favored the rule of Swirt u. Tysoll. It therefore exercised its own II1de
pendent Judgment and held the railroad liable. 

\ 
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state III which they are located is an unconstitutional assumption of 
power: 

... whether the law of the State ... be declared by Its Legislature III a statute or 

by its highest court III a deCISion IS not a matter of federal concern. There is no 
federal general cOlllmon law. Congress has no power to declare substantive rules 
of common law applicable III a State whether they be local III their nature or 

"general," be they commercial law or a part of the law of torts. And no clause 

111 the Constitution purports to confer such a power upon the federal courts. III 

Thus ended the preference that Swift v. Tyson and its progeny had effec
tively accorded the out-of-state litigant. 12I 

Summary 

Use of these six considerations governing the relationship between the 
state and federal court systems not only affects their relative autonomy, 
but also enables the Court to adapt its policy making to the substantive 
personal policy preferences of its members. Thus, for example, the will
ingness of the Burger and Rehnquist Courts' conservative majority 
to subordinate considerations of federalism to its substantive policy 
preferences insofar as adequate state grounds for decision are concerned 
should occasion no surprise. Matters of procedure, whether they be a 
court-created rule or a constitutional provision, arc regularly invoked 
when the majority supports the merits of the lower court's decision. The 
justices, of course, do defer, but they do not do so blindly. Justices who 
are conservative on criminal procedure (Rehnquist, Burger, O'Connor, 
Powell, White, Blacklllun, Scalia, Kennedy, and Thomas) apparently 
thought the Court's traditional standard of review unduly hindered them 
frolll reversing liheral state court decisions. They therefore changed the 
rules of the game in MichIgan v. Long so that their substantively con
servative policy preferences could conrinlle to be accomlllodated. 124 

In ftl. ar 7X. 

III The Rchnqulsr Court's deCisions have incremcntally supported a broadcncd scope and 
applicability of diverSity jUrisdiction. Sec Newmall-Grec/I II. AlrOlIZO-Larralll, 490 U.S. 
826 (, 989); I'rcc{Jort- MeMo I~all II. f( N Energy, 498 U.S. 426 (199 I); Caterpillar p. 

Lewis, 519 U.S. 61 (1996); and I,ortis LIlI/{{illg COIltioll11l11l1111 Oumers II. CO/ltll/elltal 
IIISllrilllCC Co., )20 U.S. 893 (1997). 

l)'1 The constitutional provisions and Court-made policies governing the relationship 
between the state and federal courts arc not the only insrrulllcnts that the Court uti
lizes to Justify and rationalizc its policy preferences. As we discuss 111 Chapter TO, at 
least as Important IS the deference, or lack of it, that JudiCial restrall1t and JudiCial 
actiVism provldc. 
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Conversely, if disaffected litigants wish to force the states to conform 
to federal legislative policies, the reinvigorated Eleventh Amendment 
and its doctrine of sovereign state immunity nicely blocks such efforts. 
Consequently, the Court can and does systematically defy the adage by 
having its cake and eating it also. 

And it does not necessarily matter if - in reaching a conservative 
objective - obeisance is paid to considerations of federalism. The latter 
is an instrumental value and, as such, subordinates itself to substantive 
objectives. 

But this is nothing new. Early in the twentieth century the Court con
ducted its first and only criminal trial, a procedure that necessarily rested 
on the Court's original jurisdiction. This jurisdiction, which the Consti
tution specifically limits to "Cases affecting Ambassadors, other public 
Ministers, and those in which a State shall be Party," did not extend to 
the relevant parties in this case: a county sheriff, his deputy, and four 
private persons whom the Court accused of disregarding its order that 
the execution of a black man convicted of raping a white woman be 
stayed pending the Court's review. When the sheriff heard that a mob 
had formed, he gave his deputies the night off and stood idly by while 
the mob broke into the jail, seized the black, and lynched him. The Court 
ruled that the defendants, especially the sheriff, "aided and abetted" the 
mob and convicted them of contempt. 12S Making the case even more 
noteworthy is the fact that the opinion of the three dissenters empha
sized the sheriff's character and reputation without the slightest objec
tion to the Court's exercising jurisdiction or even a passing reference to 
considerations of federalism. 126 

CONCLUSIONS 

Tim chapter has specified the five interrelated features of the Constitu
tion that enable the federal courts in general, and the Supreme Court in 
particular, to function as authoritative policy makers. The view of Amer
icans that the Constitution is the fundamental law establishes it as the 
benchmark from which the legitimacy of all governmental action is to 

12.\ Ulllted States v. Shipp, 214 U.S. 386 (1909), at 423. 
126 ld. at 426-38. Also see Mark Curriden and LeRoy Phillips, Jr., The Tllm·of-the·Celttury 

LYllchil1g 17Jat Lattl1ched TOO Years of Federalism (New York: Faber and Faber, 1999); 
Willard L King, Melville Westoll Fuller (Chicago: University of Chicago Press, 1967), 
pp. 323-27; LeRoy Phillips, Jr., "Fighting for a Client Who Was Lynched 94 Years 
Ago," Natiol1al Law lou mal, March 20, 2000, p. A 14. 
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be judged. The popular belief that that government is best that governs 
least has produced an abiding distrust of government, politicians, and 
bureaucrats. That distrust, however, does not extend to judges and their 
decisions. The constitutional division of governmental power between 
the states and Washington, as well as that among the three branches of 
the federal government, requires some entity to resolve the conflicts that 
such division and separation produces. By its enunciation of the doctrine 
of judicial review in Marbury v. Madison, the Supreme Court arrogated 
to itself the authority to guard against subversion of the fundamental 
law and to concomitantly resolve the conflicts that federalism and sepa
ration of powers produce. 

Because the Constitution limits the subject-matter jurisdiction of the 
federal courts, on the olle hand, and provides for the existence of 
autonomous state courts, on the other, the Supreme Court has had to 
share policy making with the courts of the individual states. Apportion
ment of this jurisdictional responsibility rests on three constitutional 
provisions - the supremacy clause, sovereign imillunity, and full faith 
and credit - and three criteria of the Supreme Court's own creation: the 
system of comity, adequate and independent state grounds for decision, 
and the rules governing whether state or federal law should be used to 
resolve a given dispute. By subjecting their initial formulation to redefi
nition, the Supreme Court has been able to increase or deCl·ease its policy
making capacity vis-a-vis the state courts to conform to the justices' 
fluctuating preferences toward centralization/decentralization and their 
substantive support of liberal or conservative policies. 
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Models of Decision Making 

The Legal Model 

In the next two chapters, we present three distinct models of Supreme 
Court decision making: the legal model, the attitudinal model, and the 
rational choice model. While we apply these models throughout the text, 
we present the clearest tests of them in Chapters 7 and 8, which cover 

the decision on the merits. 

ABOUT MODELS 

Before discllssing these models, it may be useful to discuss what a model 
is and why it is used. We start with the premise that the real world is 
extraordinarily complex. While natural phenomena may often reduce 
perfectly to formulae such as E = mc2

, the causes of human behavior are 
typically much more complex and intermeshed. For example, why did 
the Court find for Roe and not Wade in its 1973 decision striking abor
tion laws?l We readily imagine that we could write an entire book on 
why the justices did so. Following that, we could write a similar book 
about Brown v. Board of Education/ Marhury v. Madison,] or any 
number of similarly important cases. We expect that we would learn a 
lot in researching and writing such a book, and that readers might learn 

a bit in reading it. 
This approach to learning, the case study approach, involves learning 

as mllch as possible about as little as possible. While one can profit from 
this sort of immersion in detail, several shortcomings result as well. First, 

I Roe 1'. Wade, 410 U.S. 113 (1973). 1347 U.S. 484 (1954)· 
1 I Cranch 137 (1803). 

44 

About Models 45 

the complexity of human behavior could occasion years of studying a 
particular decision and still not result in full comprehension. Given that 
individuals rarely understand their own decisions, it is immeasurably 
more difficult to fully understand the decisions of others. Second, we 
quickly forget the facts we learn about a single decision, as students who 
cram for exams readily know. Third, the causes of one particular case 
may not be generalizable to the rest of judicial politics. The litigation 
strategy of the NAACP Legal Defense Fund may have been crucial 
in Brown v. Board of Education. Is that generally the case? Marshall's 
decision in Marhury v. Madison may have been influenced by fears of 
political repercussions.'! Do such considerations frequently concern the 
Court? The simple yet accurate answer is that while the detailed study 
of a single event may provide a useful description of events, it does not 
and cannot explain action independent of that event with any degree of 
confidence. 

As an alternative to case studies, the modeling approach also recog
nizes the complexity of the world around us; nevertheless it postulates 
that attempting to learn everything about one thing may not be the best 
approach to knowledge. Instead, whether quantitatively or qualitatively, 
modelers attempt to examine the most explanatory aspects of a wider 
range of behavior.s Learning the most important factors that affect thou
sands of decisions might be far more beneficial than learning all there is 
to know about a single decision. 

This is where models come 111. A model is a simplified representation 
of reality; it does not constitute reality itself. Models purposefully ignore 
certain aspects of reality and focus instead on a select and often related 
set of crucial factors. Such simplifications provide a useful handle for 
understanding the real world that reliance on more exhaustive and 
descriptive approaches does not. For instance, journalistic accounts of 
presidential elections discuss thousands of factors that might have influ
enced the final results. Consider, instead, a retrospective voting model 
where voters evaluate the performance of the incumbent party and vote 
accordingly. While this could be tested in a variety of ways, imagine that 
80 percent of the variance in post-World War II presidential elections 

-, Jack Knight 'illd Lee Epstein. "On the Struggle for JudiCial Supremacy," .,0 Law alld 
SOCicly I~cl'ie/(} 87 ( 1996). 

\ For a critlquc of the ability of models to explain ludiclill bch'lVior, sec Michael McCann, 
"Causal versus Constitutive Explanations (or, On the Difficulty of Being So Positive 
... )," 21 1,{/l(J{/nd .)ocw/ InqUirY 457 (1996). 
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can be explained by changes in real disposable income during the incum
bent's regime. If so, then this simple retrospective model gives us an 
extraordinarily useful tool for explaining and understanding not just one 
but a series of presidential elections. 

From the viewpoint of a social scientist, a successful model achieves 
two often contradictory goals: It explains the behavior in question, and 
it does so parsimoniously. A model that does not validly and reliably 
explain and predict the behavior in question obviously has little value. 
But an unduly complex model that explains behavior may be almost as 
worthless, for it fails to give us the handle on reality that models provide. 
Unfortunately, the goals of explanation and parsimony are often con
tradictory, for the more complex one's model, the more behavior one can 
"explain." For instance, a justice's vote in a particular equal protection 
case may result from an encounter the justice had with a member of the 
group in question earlier in the day. A vote in another case might depend 
on a different random event. We could potentially expand the "explana
tory" power of a model by including these idiosyncratic factors, but the 
resulting complexity would effectively make the model useless. Useful 
models ignore idiosyncratic factors and highlight instead variables that 
explain a high percentage of the behavior in question.6 

Because models simplify reality, we cannot judge them as true or false, 
for, strictly speaking, all models are false in that they purposefully 
exclude idiosyncratic and trivial factors that may marginally influence 
the behavior in question. Rather, we judge models by whether they are 
useful in helping us understand that behavior. Internal consistency, 
coherence, explanatory ability, and parsimony are all hallmarks of 
a good model. Ultimately, though, model evaluation is a comparative 
exercise. Because no model explains everything, the crucial question 
becomes whether it does a better job than its competitors in meeting 
these criteria. 

Requisite to a model's explanatory ability is that it must be falsifiable 
or testable. That is, the model must be able to state a priori the poten
tial conditions that, if observed, would refute the model. For example, 
if a Judicial rational choice model did not state the goals of judges in 
advance, then almost any systematic behavior would comport with the 
model, for some goal would almost always be consistent with the behav-

" Though models typically aim at uncovering the most Important aspects of deCISions or 
behavior, some models may purposefully highlight one aspect of a decision in full knowl
edge that other aspects may be as or more important. 
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ior being studied. Or if precedents exist on both sides of a case, a legal 
model based on precedent so long as the judges followed one precedent 
or another would not be falsifiable. li") complete the picture, an attitu
dinal model that measures the justices' attitudes by their voting behav
ior and then explains their votes by their attitudes would similarly 
be unfalsif-iable. In these situations, it is nearly impossible to imagine 
evidence that w(ndd refute the model. As a result, the evidence gathered 
would not constitute a test of the model, for a test requires the possi
bility of failure. Of course, a mere a priori statement of conditions that 
would refute the model does not end the matter. With regard to attitudes, 
for example, a rigorous definition that strongly portends falsifiability is 
essential, one, moreover, that is tested by a measure that makes failure 
highly probable statistically. 

Legal scholars? and Supreme Court justices often fail to comprehend 
falsifiability. In Daubert v. Merrell DowH Justice Blackmun accurately 
wrote for the Court: 

Ordinarily, a kcy qucstion to be answcred in dctcrlllll1lng whcthcr a thcory or 
tcchl1lquc is sClcntific knowledgc ... will bc whcthcr It can bc (and has bccn) 
tcstcd. "SCientific mcthodology today IS based 011 generating hypothcscs and 
tcsting them to sec if they can be falsified; IIldecd, thiS mcthodology is what dis
tlllglllshes sciencc from othcr fields of human inquiry." ... Sce also C. Hempel, 
Philosophy of Natural Scicncc 49 (T 9()()) ("ITlhc statcments constituting 
sClcntific explanation lTlust be capablc of cmplrlcal test"); K. Poppcr, ConJccturcs 
and Refutations: Thc Growth of SClcmific Knowlcdgc 37 (sth cd., 1989) ("[Tlhc 
critcrlon of thc sClcntific status of a thcory is Its falsifiability, or rcfutability, or 
tcstability").Y 

Not bad. But then Justice Rehnquist, whose intellectual gifts are praised 
by even his staunchest critics, replied: "I defer to no one in my confi
dence in federal judges; but I am at a loss to know what IS meant when 
it is saId that the scientific status of a theory depends on its 'falsifiabil
ity,' and I suspect some of them will be, toO."IO 

Whether federal judges understand this or not, the point is rather 
simple. If no potential conditions exist by which a model can be wrong, 
thell empirical evidence is Irrelevant to the model's validity. Since scien
tific evidence requires empirical support, the model is of no scientific 
value. And if alI/LOst no potential conditions exist that would falsify a 

"I Sec, esp., the Law and Courts listserv, Digest 179, .June 7, 1997, and Digest 180, 

June 8, 1997, questioning the need and deslrahility of falsifiahle models. 
http://www.l.awcollrts-l@llSC.cdll. 

H 50 9 U.S. 'i?9 (199.». 9 [d. at 593. III [d. at 600. 
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model, such that almost all potentially observable behavior is consistent 
with the model, the model is falsifiable, but trivially so. The more poten
tial behavior that is inconsistent with a model, and the more plausible 
that behavior is, the more leverage that model provides. 

As a necessary criterion for the validity of a model, falsifiability will 
take on special significance when we discuss the legal model, as we 
do next. 

TIlE LEGAL MODEL 

The legal model ranges from the mechanical jurisprudence in vogue 
through the early twentieth centuryl! to the more sophisticated variants 
that we mention below. What typically connects these variants together 
is the belief that, in one form or another, 12 the decisions of the Court are 
substantially influenced by the facts of the case in light of the plain 
meaning of statutes and the Constitution, the intent of the Framers, 
and/or precedent. 13 To various degrees, jurists, legal scholars, and polit
ical scientists propound variants of the legal model. 

Of course, judges still subscribe to the legal model, at least for public 
consumption. In addition to the comments of Justices Marshall and 
Scalia, as quoted in Chapter I, we add those of Judge I-larry Edwards 

II Essentially, mechanical iurisprudence posits the existence of a single correct answer to 
legal questions that Judges are to find. According to one legal authority, "most con
temporary scholars no longer adhere to the strict determinate formalist model." Frank 
Cross, "Political Science and the New Legal Realism: A Case of Unfortunate Inter
disciplinary Ignorance," 92 Northwestern Ulliversity Law Review 25 [ ([997) at 255. 
Emphasis added. 

Modern legal scholars who argue that law is determrnate include: Richard S. 
Markovits, Matters of Principle: Legitimate Legal Argumellt alld C()1lstltlttiol1al lnter
/iretatlOlI (New York: New York University Press, [998), who cla[ms "internally-correct 
answers to all legal questions" (p. I); Kent Greenawalt, l.aw mId Ob;ectlVity (New York: 
Oxford University Press, J 992), who argues that "any extreme thesis that the law is 
always or usually indetermlllate is untenable" (p. [[); and, arguably, Ronald Dworkin, 
whose work we discuss in detail below. 

12 To postposiuve legalists, the only required influence of law is a subjective influence that 
reSides within the justice's own mind. Sec, e.g., Steven./. Burton, judging m Good Fatth 
(Cambridge: Cambridge University Press, T992). Needless to say, this internal program 
is essentially nonfalsifiable (in the postpositive vision of the world, this is not a vice) 
and provides almost no leverage as to which decisions judges will actually make. We 
discuss this further in the final chapter. 

1.1 In addition to text, intent, and precedent, The Suprellle Court alld the AUitudillal Model 
included balancing as well. On further reflection, balancing strikes us as a standard of 
review akin to the Preferred Freedoms Doctrine (see Chapter 4) rather than a com
ponent of the legal model. 
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of the D.c:. Court of Appeals, who asserts that "it is law - and not the 
personal politics of individual judges - that controls judicial decision 
making in most cases resolved by the court of appeals."14 According to 
Judge Wald of the same court, "there is little time or inclination to infuse 
the decision ma king process with personal ideology." 15 

Non/mists also mouth such notions. 16 Consider, for example, the writ
ings of Ronald Dworkin, arguably this generation's preeminent legal 
theorist. In Ta/<ing l~ights Seriously, Dworkin disputes the notion that 
judges freely exercise discretion. While recognizing that precedent only 
inclines judges toward certain conclusions, rather than commands them, 
he nevertheless disputes the notion that judges "pick and choose amongst 
the principles and policies that make up Ithisl doctrine,,,17 or that judges 
apply "extra-legal" principles (e.g., no man shall profit from his own 
wrong) "according to his own lights."IH 

Precedent plays an important role in Taking l~ights Seriously, and that 
role becomes paramount in hard cases, those where no preexisting rule 
of law exists. 19 Dworkin argues that legal positivists err in claiming that 
judges legislate new rights in sllch cases, and again denies that they exer
cise discretion. "It remains the judge's duty, even in hard cases, to 
discover what the rights of the parties are, not to invent new rights ret
rospectively. "zo 

When a new case falls clearly within the scope of a previous decision, 
the earlier case has an "enactment force" that binds judges. But even 
when novel circumstances appear, earlier decisions exert a "gravitational 
force" on judges.zl This is not mechanical jurisprudence, as judges may 
disagree as to what the gravitational force is. Yet to Dworkin, judges 
must (ind the correct answer. And though his theory of precedent requires 
a judge's answer to "reflect his own intellectual and philosophical 

,.\ I-larry T. Fdwards, "Public Misperceptions Concernlllg the 'Politics' of Judging: Dis
pelling Some Myths About the D.C. Circuit," 56 Ullluerslly of Co/ol'(ldo l.aw ReVIew 
6'9 ([98)) at 620. 

1.\ Patricia M. Wald, "A Respollse to Tiller and Cross," 99 ColulII/Jla l.aw I~cvlew 235 
([999) at 237, Both Edwards and Wald, though, assert that nonlegal factors have a sub
stantially greater impact on Supreme Court deCisions than those of the Courts of 
Appeals. 

,(, This section derives In part from Harold./. Spaeth and Jeffrey A. Segal, Ma/onty Rule 
or Millority Will: AdherclIC<' to l'rcccdwt Oil the U.S. SlIprelllc COllrt (New York: 
Camhl'ldgc University Press, 1999), pp. 8-15. 

'i Ronald Dworkin, 'Irz/wlg I~ights Seriollsly (Cambridge, Mass.: Harvard 1I111vl'l'sity Press, 
1988 ), p. 38 . 

I< It!. at 39. '" Id. at [[ 0-15. 1.0 Id. at 8 [, emphaSIS added. 11 Id. at [ I [. 
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convICtIons in making that judgment, that is a very different matter 
from supposing that those convictions have some independent force in 
his argument just because they are his."22 

We do not wish to misrepresent Dworkin's position. He does not 
adhere to a purely legalistic perspective. While the requirement of finding 
a fit betwcen past cases to the current one will "eliminate interpretations 
that some judges would otherwise prefer, so that the brute facts of legal 
history will in this way limit the role any judge's personal concoctions 
can play in his decisions," "different judges will set this threshold dif
ferently.,,2] Nor is he oblivious to institutional factors. Higher courts gen
erally deviate from strict precedent, the obligation to follow past 
decisions, but nevertheless are subject to the gravitational pull of weak 
precedentY Overall, though, the notions that the judge's job is to find 
correct answers to hard legal questions, and that precedents guide this 
search, indicate that starc decisis plays a vital role in judicial decision 
making. 

Support for the legal model, though to a lesser degree, survives not 
just in the precedential world of Ronald Dworkin, but in the writings on 
text and intent that appear in the eclectic world of modern legal schol
ars. While we do not review these scholars' works in detail, we note the 
following. 

Bruce Ackerman's We the PeotJle argues that the Supreme Court's role 
in American history has been to provide a synthesis between constitu
tional transformations (such as that following the Civil War) and past 
practices (e.g., the Founders' Constitution). Thus, to Ackerman, the 
notorious Lochner decision 2s represents not conservative justices reach
ing conservative results, but justices "exercising a preservationist func
tion, trying to develop a comprehensive synthesis of the meaning of the 
Founding and Reconstruction out of the available legal materials. "Z6 

22 Id. at 118. ThIS quote concerns Dworkin's mythical judge Hercules, but Dworkin applies 
the technique to human judges as well (p. r 30). One might argue that we arc turning a 
normative argument into an empirical one. In our defense, Dworkin frequently mixes and 
matches what he thinks judges actually do with what he thinks they ought to do. For 
example, "judges arc agreed that earlier decisions have gravitational force" (1978, p. I 12), 

and "judges characteristically feci an obligation to give what I call 'gravitational force' to 
past decisions" (Dworkin 1986, p. viii) arc empirical statements, not normative ones. 

2.1 Ronald Dworkin, Law's Empire (Cambridge, Mass.: Harvard University Press, 1988), 

p. 255· 
2.4 Id. at 40L 2.\ Lochncr v. New Yor/<, 198 U.S. 45 (1905). 
2(, Bruce Ackerman, We the People: Fot/ndatiolts (Cambridge, Mass.: Harvard UniverSIty 

Press, 1991), p. 101. 
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Similarly, to Howard Gillman, a postpositivc scholar,27 the Lochner 
Court "was, to a large extent, giving voicc to the founders' conception 
of appropriatc and inappropriate policymaking."zH 

Among morc modern justices, Hugo Black, of coursc, is the cxemplar 
of "originalist" jurisprudence: "In intcrpreting the Constitution I Black I 
followed thc plain mcaning of thc words and the intcnt of the framers";29 
"Hugo Black, with a 'near religious fcrvor' for most of his tenurc on the 
Court, fought and argued to base his and the Court's constitutional inter
prctation on the literal tcxt itself .... Always at war against judicial 
roaming in thc lTlurky 'natural law' ether of substantive rights ... Black 
tried to interpret constitutional phrases in accordance with the intent of 
the Framcrs and thc history of the clause or amendment. ,>30 More subtly, 
Lcslic Goldstein argucs that Black "utilized a lTloderately textualist 
jurisprudcnce ... guided primarily by the wording of thc constitutional 
text and its structurc.",11 

So roo for the Court's most conservative justices. Davis statcs 
that Rchnquist's bchavior on the Court cannot bc explained by his 
conservativc ideology. Rather, shc claims, Rchnquist is a Icgal positivist, 
onc who believcs that "lawmaking is a prcrogative of legislators 
rathcr than judgcs .... In an attempt to adhcre to thc law as an 
cmpirical fact, a positivist jurist limits his or her interpretation of thc 
Constitution to the mcaning of the words or the text or intent of its 
authors. ,,12 "'rhc school of thought of which Chid Justicc ReilIlquist is 

thc most promincnt adhcrcnt would dcny for thc most part thc validity 
of any tradition cxcept that already frozcn in thc founding events."'] 
Without accepting Scalia's words at face valuc, David Schultz and 
Christopher Smith note that "Scalia's uniqucness stems from his notable 
rolc as thc Court's most consistent, forceful advocate of constitu
tional IIltcrprctatIon according to the original mcaning intcnded by the 

17 Sec n. I 2, sll/1m. 

1M Howard Gillman, The C,mstltllt/(m BeSIeged: Thc RIse alld DemIse of /'ochllCl" b'a 
Policc Powcr .!1I1"1s/l1"Il(lcIICe (Durham: Duke University Press, 1993), p. 20. 

1" Sue DaVIS, lllstlcc l~el1llqllist {//l(1 the COllsi.ltllli(m (Pnnccton, N.J.: Prmccton 
University Press, 1989), pp. L,-2,!. 

\(I Howard Ball and Phillip .J. Cooper, Of POWCl" alld Right (New York: Oxford Univer
sIty Press, 1992), PI'. 1 18-19. 

11 Leslie (;oldsteln, III Dc(cllse o( the Text (Savage, Md.: Rowman and I.ittlefield, 
199 1), p. 4 1. 

" Davis, "p. cit., n. 29, slIpra, p. 24. 
1.1 H. Jefferson Powell, "Symposium: The Republican CivIC Tradition: Revlvlllg Rcpubli

e<lnlSl11," 97 Yale l.tll1!.!ollntaI170} (1998), at 1703-4. 
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framers. ,,34 According to Smith, "Thomas seeks to base his opinions on 

the original intent of the Framers of the Constitution, Bill of Rights, and 
subsequent constitutional amendments. I-lis opinions are replete with ref
erences to the primacy of the Framers' intentions. I-Ie treats these inten

tions as the compelling directives that dictate the outcomes and reasoning 
in cases. ,,35 

More generally, I-Ierman Pritchett, who assertively "blazed a trail,,36 

that behavioral judicial scholars have followed for fifty years, retreated 
from his assumption that the justices' votes are "motivated by their own 
preferences" 37: 

IPjolitIcal scientists, who have done so much to put the "political" III "political 
Jurisprudence" need to emphasize that it is still "jurisprudence." It is judging in 
a political context, but it IS still judging; and judging is still different from legis
lating or admlllistering. Judges make choices, but they arc not the "free" choices 
of congressmen .... There is room for much interpretation in the texts of con
stitutions, statutes, and ordinances, but the judicial function IS still Illterpreta
tion and not independent policy making. It is just as false to argue that Judges 
freely exercise their discretion as to contend they have no policy functions at all. 
Any accurate analysIs of Judicial behavior must have as a major purpose a full 
clarification of the unique limiting conditions under which judicial policy making 
proceeds. 3H 

Prominent rational choice theorists, who typically conceive of justices 
as primarily interested in policy outcomes (see Chapter 3), clearly hold 

open the possibility that judges have legal considerations as goals, and 
not just constraints. 39 Other economic-minded scholars argue, like 

14 David A. Schultz and Christopher E. Smith, Thc .JttrisfJrudclIlral Visioll of .Justice 
AlltOllil1 Scalia (Lanham, Md.: Rowman and Littlefield, 1996), p. 80. 

.1.1 Christopher E. Smith, "Clarence Thomas: A Distinctive Justice," 28 Selo/l Hall Law 
neulew ! (1997), p. 9· 

.16 Glendon Schubert, Judicial Decisioll Ma/<illg (New York: Free Press of Glencoe, 1963), 
p. V. 

17 C. I-Ierman Pntchett, The Rooseue!t Court (New York: Macmillan, 1948), p. xii. 
JH C. I-Ierman Pntchett, "The Development of Judicial Research," III Joel Grossman and 

Joseph TlI1enhaus, cds., Frontiers of .Judicial nesearch (New York: Wiley, 1969), p. 42. 
In the aftermath of Blish v. Gore, any limitation on "independent policy making," free 
"exercise of .. , discretion," and "unique limiting conditions" would seem no more sub
stantial than phlogiston. For what it may be worth, Justice Stevens, jOllled by Brennan 
and Marshall, identify Pritchett as an "historian" in Al/er;hellY County v. Greater l'itts
/;lIrr;h ACLU, 492 U.S. 573 (1989), at 646, n. 1. 

19 John Fereiohn and Barry Weingast, "A Positive Theory of Statutory Interpretation," 12 
l11tel'llatiol1a/ Heview of Law and Eco11omics 26} (1992), and l.ewis Kornhauser, "Mod
eling Collegial COllrts II: l.egal Doctrine," 8 lounIal or Law, Economics. and Orr;{/1l/
zatic)Il 44 I (1992). 
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Dworklll, that the goal of judgcs is to find the "correct" answer to legal 
qucstions.'lo 

Finally, modern political theorists argue that Supreme Court decision 
making can best be understood as a constitutive process, by which 
"members of the Supreme Court: believe that they are required to act 
in accordance with particular institutional and legal expectations and 
responsibilities. ,,41 Thus, "justices must be principled in their decision
making process. ,,·12 

At the core of a <.:onstltutlve approa<.:h to Supreme Court deCISion making are 
the following six maJor premises: First, the Court docs not follow elections or 
politICS, but views itself as autonomous from direct and indirect politi<.:al pres
sure. Se<.:ond, Justl<.:es do not follow personal policy wants. Third, respect for 
prec:xlent and pnn<':lplcd deCISion maklllg are <.:elltl·al to Supreme Court decision
making .... '11 

And so on. 

In contrast, we argue that the legal model and its components serve 

only to rationalize the Court's decisions and to cloak the reality of the 
Court's decision-making process. We begin with an analysis of plain 
meanlllg. 

Plain Mcaning 

Plain meaning applies not only to the language of statutes and constitu
tions, but also to the words of judicially formulated rules. It simply holds 
that judges rest their decisions in significant part on the plain meaning 
of the pertinent language.44 So if Article I, section 10, of the Constitu
tion declares that no state shall pass any law impairing the obligation 
of contract, then the Court should consistently strike laws that do so . 

·10 LeWIS Kornhausel; "I\djudicatlon by a Resource-COnstrallled 'Icam: Hierarchy and 
Precedenr In a Judicial System," 68 Southem CalifonIlt/ l.aw i<.cvICW 160 S (199 S) • 

. " Ronald Kahn, "Interpretive Norms and Supreme Court DeCision Making: The Rehn
quis!' Coun on Pnvacy and Religion," in Cornell W. Clayton and Howard Gillman, cds., 
SU/JI'cllle COllrt Decisum Maklllg: New fllslitlllicllltilist Approaches (Chicago: 1Illiversity 
of Chicago Press, 1999), p. 17 'i. 

,12 Id. at 176. 

·11 Id. at 177-78. Needless to say, the decision in Blish I!. Gore could not have happened 
m such a world. 

,H Note that no correlation need exist between plain meaning and intelligibility. Not infre
quently, even the Court so admits. Thus, "It may be well to acknowledge at the outset 
that It is quite Illlpossible to make complete sense of the provIsIon at issue here." Asr;l'oUJ 
Seed Co. 1'. WillterlJOer, SI,3 U.S. 179 (1995), at IRS-86. 
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Alternatively, courts should not judicially create rights that the Constitu

tion does not explicitly contain. 
For several reasons, construction through plain meaning possesses a 

chameleonic quality that spans the color spectrum. First, English as a 
language lacks precision. Virtually all words have a multiplicity of mean
ings, as the most nodding acquaintance with a dictionary will attest. 
Meanings, moreover, may directly conflict. For example, the common 
legal word "sanction" means to reward as well as to punish. The penum
bral quality of a given word, especially in combination with others, 
insures wide-ranging discretion by those charged with construing the 
overall meaning of the pertinent set of words. Second, legislators and 
framers of constitutional language typically fail to define their terms: leg
islators because of the need to effect a compromise, framers because of 
their inability to anticipate the future. Third, one statutory or constitu
tional provision or court rule may conflict with another. And while some 
language may be clearer than others, the meaning of words under con
struction in the types of cases heard by the Supreme Court, as we see 
below, is likely to be particularly opaque. Fourth, identical words in the 
same or different statutes need not have the same meaning.45 

A commonly used example of plain meaning pertains to the opera
tive language of the Mann Act, a classic bit of congressional morals 

legislation:16 

• > • any person who shall knowingly transport or cause to be transported, or aid 
or assist in obtaining transportation for, or in transporting, in interstate or 

foreign commerce ... any woman or girl for the purpose of prostitution or 
debauchery, or for any other immoral purpose, or with the intent and purpose 
to II1duce, entice, or compel such woman or girl to become a prostitute or to 

give herself up to debauchery, or to engage in any other lI11moral purpose. > • 

shall be deemed guilty of a felony.47 

"5 Justice Blackmun, writing also for Brennan and Marshall, provides several examples in 
Sullivall v. Stroop, 496 U.S. 478 (1990), at 489-90. 

.,(, We trust that the irony of Congress's concern with morals legislation IS not lost on the 

reader. 
The Court, of course, also legislates morality - e.g., Bames v. Glell Theater, 50 T U.S. 

560 (T99 T), which permits state and local governments to outlaw nude dancing - and, 
according to many, also immorality - c.f., Ul1ited States v. l'Iayboy Elltertai1l11lellt 
GroIlP, ! 46 L Ed 2d 865 (2000), declaring unconstitutional the CommunicatIons 
Decency Act of 1996 that restricted sexually explicit cable TV programs to late-night 

hours. 
47 18 Ullited States Code Allllotated 398, section 2. The Court held the statute constitu

tional as an appropriate exercise of Congress's power to regulate II1tcrstate commcrce 
in Holle v. Ullited States, 227 U.S. 308 (1913). 

j 
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The first case concerned three men who transported their mistresses 
across a state line. By a vote of 5 to 3, the Court aHirmed their convic
tions on the basis that the phrase "immoral purpose" included persuad
ing a woman to become a "concubine and mistress," even though 
the venture was nonremunerative. 4H The second case involved a madam 
and her husband who took two of their cmployees with them on a 
vacation to Yellowstone National Park, crossing state lines on the way. 
The employees did not work until after they returned from vacation. 
By a 5-to-4 vote, the Court reversed the employers' convictions, ruling 
that there was no immoral purpose inasmuch as the purpose of the trip 
"was to provide innocent: recreation and a holiday" for their employ
ees:19 The final case pertained to a group of polygamous Mormons who 
had transported their several wives across state lines. Justice Douglas, 
speaking for himself and four of his colleagues, ruled, "The establish
ment or maint:enancc of polygamous households is a notorious example 
of promiscuity." Justice Murphy demurred: "etymologically, the words 
'polygyny' and 'polygamy' arc quite distinct from 'prostitution' 
'debauchery' and words of that ilk. ".10 Presumably, the crucial consider
ation for Douglas, who was married four times, is that plural wives 
arc permissible so long as a man has them consecutively, rather than 
concurrently. 

At the constitutional level, an oft-cited example of plain meaning con
cerns the creative use that the Marshall and Taney Courts made of the 
word "citizens," as it is used with reference to the diversity jurisdiction 
of the federal courts. To avoid subjecting fledgling American business 
enterprise to the potentially harsh mercies of out-of-state courts, Mar
shall ruled that a corporation was a "citizen" notwithstanding that 
no dictionary defined it as such. Marshall reasoned that inasmuch as cor
porations are artificial ent:ities created by law, one should look to 
the human reality behind the legal facade, the stockholders.51 And if 
they were all domiciled in a state different from that of the other party 
to the litigation, diversity existed. 52 

Marshall's creative solution worked well as long as American busi
ness remained localistic. But once a corporation's stockholders no longer 

4X CammeUI II. UlIIted Slates, 242 U.S. 470 (1917), at 483. 
·'9 MOl'tellsell tl. Ullited States, 322 U.S. 369 (1944), at 375. 
III C/ellc/lI1u/ tJ. UlIIled Simes, 329 U.S. 14 (, 946), at 19, 26. 
1\ Halll, or Ihe Ulliled States tJ. /)eueaux, 5 Cranch H4 (I H (0). For the derails of diverSity 

Jurisdiction, sec Chapter 6. 
Il Straw/nidgc u. Cllrlis, 3 Cranch 267 (I H(6). 
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resided in a single state, the corporation lost its access to the federal 
courts unless - this time compatibly with lexicographic plain meaning -
diversity was complete, that is, no party on one side of the dispute 
held citizenship in the same state as a party on the other side of the 
dispute. In T 845, the Taney Court, not noted for its support of either 
business or federal power, rescued business from the specter of localistic 
tyranny. Observing that Deveaux and Strawbridge had "never been sat
isfactory to the bar," and that Marshall himself had "repeatedly 
expressed regret that those decisions had been made," the Court ruled 
the words of the Constitution did not prohibit Congress from giving "the 
courts jurisdiction between citizens in many other forms than that in 
which it has been conferred. ,,53 Hence, for purposes of federal jurisdic
tion, a corporation was a citizen of the state of its incorporation. The 
result: 

the most remarkable fiction in American law. A conclusive and irrebuttable 
presumption .. ,that all stockholders of a corporatIon were citIzens of the 
state in which the corporation was chartered. By operation of this fictIon, 
everyone of the shareholders of General Motors Corporation is a citizen of 
Delaware despite the fact that there are more shareholders than there are 
Delawareans.51 

One need not retreat to cases of ancient vintage to document the defi
ciencies of plain meaning as an explanation of the Court's decisions. 
Three from a four-month period of T990 nicely suffice. The question in 
the first case was the meaning of the words "adjustment" and "recov
ery" with regard to the Social Security Act's old age benefits. The major
ity defined the terms to the recipient's detriment; the dissenters 
conversely. The majority supported its construction by defining the 
words as they are defined in another section of the statute. The major
ity said this approach is "reasonable, if not necessary," while confessing 
that its definition is not "an inevitable interpretation of the statute, but 
it is assuredly a permissible one. ,,55 

.\.l I,oltisuille, Cillci1l1wtl mId Charlesto/l Railroad Co. u. Letson, 2 Howard 497 ( (845), at 
555, 554· To shore up its creative usc of "citizens," the Court peremptorily asserted that 
Its decision "will be admitted by all to be coincident with the policy of the Constitution." 
lei. at 5 56. Note also that the Court's reliance on plain meaning enabled it to severely con
strict the applicability of Marshall's decisions in Deueaux and Strawbridge, thereby illus
trating the ability of one application of the plain meaning model to undo another. 

I·' John P. Frank, .lustlce Daniel DIssenting (Cambridge: Harvard University Press, 1964), 

p. 21 9· 
II Sul/iuan u. Euerhart, 494 U.S. 83 (1990), at 9 2, 93. 
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The dissenters, in an opinion of equal length, asserted that the major
ity's construction is "inconsistent with both common sense and the plain 
terms of the statute" and supplemented their linguistic analysis by con
cluding that the majority's interpretation "dcfeatlsl clear congressional 
intent." The dissent does admit, albeit grudgingly, "that students of lan
guage could justify" the majonty's result if intent were ignored.56 

The second case, decided by the same voting alignment as the first 
(Rehnquist, White, O'Connor, Scalia, and Kennedy vs. Brennan, Mar
shall, Blackmun, and White), presented the question of whether a 
"child's IIlsurance bend-its" under one provision of the Social Security 
Act constituted "child support" under another title of the same act. 
The majority turned not to Webster but to Black's Law Dictionary to 
determine the "common usage" of child support. The dissenters did the 
opposite. The majority, howevel; ruled the common usage of child 
support "to have become a term of art," and "any attempt to break 
down the term into its constituent words is not apt to illuminate its 
meaning.,,57 

Whether the supplementation of plain meaning with "term of art" 
warrants segmenting this version of the legal model into two distinct sub
types will apparently need to await future legalistic developments and 
usage. But be this as it may, the dissenters again supplemented their focus 
on "ordinary English usage" with reference to its purpose.SH 

'rhe third case not only illustrates an additional shortcoming of plain 
meaning, it also demonstrates the inutility of the major alternative model 
to plain llleanrng: legislative intent.s9 The case turned on the meaning of 
the phrase "noncurricuium related student group," as used in a federal 
statute that requires public schools to give student religious groups equal 
access to school facilities that other extracurricular groups have. The 
majority held that the statute did not violate the establishment clause of 
the First Amendment, but that a high school's refusal to allow students 
to form a Christian club did violate the law. 

'rhe prevailing oplllion observed that not only did the act fail to define 
"noncurriculum related student group," even the law's sponsors did not 
know what it meant.60 Given the inadequacy of both plain meaning and 
intent to resolve the problem, the majority simply rested its judgment on 

II, Id. at 96,10,,106. ;7 SIIIIiu(/1/ /J. SI1'Oo/J, 496 U.S. 478 (1990), at 483. 
IH Id. at 496, 486 . 

"J \Y/esls/(Ie COllllllllllily Schools u. Mergclls, 496 U.S. 226 (1990). 
(,{) Id. at 2.17, 243. The dissellting opmion also agreed with thiS assertion. At 281. 
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the "logic" of a 1981 decision. In dissent, Justice Stevens targeted yet 

another deficiency of plain meaning: 

The Court relics heavily on the dictIOnary's definition of "curriculum." ... That 
word, of course, is not the Act's; moreover the word "noncurnculum" IS not 111 

the dictionary. Neither Webster nor Congress has authorized us to assume that 
"noncurnculum" is a precise antonym of the word "curriculum." "Nonplus," 
for example, does not mean "minus" and it would be incorrect to assume that 
a "nonentity" is not an "entity" at all. 61 

As a final example, we cite the Court's own words in an important 
First Amendment freedom case to further falsify plain meaning as a 
reliable guide to why the Court decides a case the way it does. The 
Court: begins by quoting itself to the effect that "above all else, the 

First Amendment means that government has no power to restrict 
expression because of its message, its ideas, its subject matter, or its 
content." This unequivocal language is followed by citations to seven 
cases that arose in seven different contexts, in addition to the one that 

the Court was quoting. Immediately thereafter, the following language 

appears: 

This statement, read literally ... would absolutely preclude any regulation 
of expressive activity predicated 111 whole or 111 part on the content of the com
munication. But we learned long ago that broad statements of principle, 
no matter how correct in the context in whIch they are made, are sometimes 
qualified by contrary decisions before the absolute limit of the stated principle 
is reachedY 

In short, plain meaning does not explain the Court's decisions because 
the justices plainly do not necessarily mean what they say. Nor do they 
provide criteria that inform analysts when they intend to act as snolly-

(,1 Id. at29 1 • 

(,). YOIllIR v. Alllcncan Mi1ll Theatres, 427 U.S. 50 (1976), at 65. But the justices arc willing 
to quarrel with one another. Thus, in an otherwise unexceptional case, Conroy v. 
Anisho((, 507 U.S. 51 I (1993), Justice Scalia chided the majority for not adhering to 

the statutory language "which is entircly clear, and if that is not what Congress meant 
then Congress has made a mistake and Congress will have to correct It." At 528. The 
maJority, through Justice Stevens, feigned disbelief that Scalia would "conclude that we 
have a duty to enforce the statute as written even if fully convinced that every Member 
of the enacting Congress, as well as the President who signed the Act, intended a dif
ferent result." At 5 1 8, n. 12. Note also that Scalia believes that even a "wretchedly 
drafted statute" should be applied "as written." United States Il. Granderson, 5 I 1 U.S. 
39 (1994), at 60. 

\. 
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gosters or pseudologists. Indeed, they go further still and indicate that 
plain mealling sometimes ought not be used at all: 

We have understood the Eleventh Amendment to stand not so much for what it 
says, but for the presupposition of our constitutional structure which it confirms: 
that the States entered the federal system With their sovereIgnty II1tact; that the 
JudiCIal authority III Article III IS limited by tillS sovereignty."1 

Akin to equivocation about the First Amendment is the longstanding 
rule that the Constitution's absolute prohibition on laws impairing the 
obligation of contract is not to be read literally. Rather, the Court will 
uphold such laws, so long as they are reasonable. "Laws which restrict 
a party to those gains reasonably to be expected from the contract are 

not subject to attack under the Contract Clause, notwithstanding that 
they technically alter an obligation of contract. ,,1,4 

Rights not explicirly found in the Constitution, such as travel and 
privacy, arc currently upheld with the strictest scrutiny."5 This is not to 
say that the justices decided these cases incorrectly. We only note that 

if the Court can regularly read rights out of the COllstitution that it explic

itly cOlltains while simultaneously reading into the Constitution rights 
that it does not explicirly embrace, then the plain meaning rule fails as 
an explanation of what the Court has done. Indeed, not only has no one 
systematically demonstrated that plain meaning influences the decisions 
of Supreme Court justices, no proponent has even suggested a falsifiable 
test for this component of the legal model. Such a demonstration, of 

course, need not mean that a justice or justices follow plain meaning in 
every case. Rather, falsifiability simply requires, for example, that some 
method of determining plain meaning in some cases be established a 
priOri;"!' corroboration of the model might require, for example, that, 
ceteris paribus, justices must systematically react positively in some mean
ingful degree to such arguments. Of this, we have no evidence. 

,,\ Blatchford /I. Na/lIJe VillaR" o( Noa/ah, 50 I U.S. 775 (1991), at 779. The author of 
Blatchford? Justice Scalia, the Rehnqulst Court's self-proclaimed literalist. 

(,< EI Paso u. Simllllllls, 379 U.S. 497 (1965), at 515. 
".\ ShafJlro /I. Tholll/JSOII, 394 U.S. (, I 8 (1969); GrrsUJo/d /I. COII/ICctIWI, , 81 U.S. 479 

( 196 \"). 

(,(, This, of course, seems to require that plain meaning itself be meanlllgfully definable. 
That, unfortunately, IS often not the casco ConSider the following situation: Two statutes 
with "Virtually identical language" nonetheless had "vastly different Illeanlllgs." Why? 
Because, according to Justice Thomas's concurrence, a statute's plain meaning in thIS 
case at least "depends upon, .. Iitsl policy obJectives and legislative history." FORarty 
{I. Fall/asy /IIC., 510 U.S. 517 (1994), at 522, 53\", 538. 
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Legislative and Framers' Intent 

Legislative and Framers' intent refers to construing statutes and the Con
stitution according to the preferences of those who originally drafted and 
supported them. The sole substantive difference between these two types 
of intent is that the former pertains to the interpretation of statutes, while 
the latter construes constitutional provisions. As guides to the justices' 
decisions, neither improves upon plain meaning. Indeed, as we saw above, 
and as we further observe below, these two versions not infrequently 
support an opposite result in cases before the Court. Inasmuch as the 
Court provides no empirically supportable basis for choosing meaning 
over intent, or vice-versa, a justice's choice of one in preference to the 
other necessarily rests on considerations other than the model itself.67 

The Normative View 
The belief that the text of the Constitution or the intent of the Framers 
should bind Supreme Court justices is known as interpretivism or orig
inalism. According to John Hart Ely, interpretivism is the "insistence that 
the work of the political branches is to be invalidated only in accordance 
with an inference whose starting point, whose underlying premise, is 
fairly discoverable in the Constitution.,,68 Thus, an interpretivist would 
support the constitutionality of the death penalty, despite the Eighth 
Amendment's ban on cruel and unusual punishment, because the Fifth 
Amendment explicitly permits capital punishment.69 Similarly, interpre
tivists might argue that the Sixth Amendment's trial by jury means a 

('7 The Court, however, docs typically "begin with the text." Gollust v. Mendell, 501 U.S. 
I 15 (1991), at 121. Also sec Demarest v. Malls/lea/wr, 498 U.S. 184 (1991): "In decId
ing a question of statutory construction, we begin of course With the la~guage of the 
statute." At I 87. And if, in the majority's "view, the plain language. , . disposes of the 
question before us," intent will not be assessed (Toibb ll. Radloff, 50 I U.S. 157 (1991), 
at 160); with some exceptions, of eourse: "When we find the terms of a statute unam
biguous, JudiCial inquiry should be complete except in rare and exceptional circum
stances." Frcytag v. COl1lmissir)1lcr, 50 I U.S. 868 (1991), at 873. This language also 

appears in Demarest v. Malls/leaker, at 190. 
('H Democracy mrd Dlstmst (Cambridge: Harvard University Press, (980), p. 2. 

m The Fifth Amendment explicitly or implicitly condones the death penalty in three 
separate phrases. (1) "No person shall be held to answer for a capital or otherwise mfa
mous crime, unless on a presentment or indictment of a grand jury.,.," (2) "nor 
shall any person be subject for the same offence to be tWice put in jeopardy of life 
or limb, , , ," (3) "nor be deprived of life, liberty or property without due process of 
law., .. n 

The second clause above presumably suggests to interpretivists that not only IS capital 
punishment acceptable, but dismemberment is as well. 
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unanimous jury of twelve citizens, because that's what the word "jury" 
meant in 1791.70 

While Supreme Court justices generally deny that their own opinions 
go beyond a fair-minded interpretation of the text of the Constitution or 
the intent of the Framers, elementary common sense establishes the 
opposite. In 1905, the Supreme Court declared that New York did not 
have the right to limit the hours bakers could work. The case, Lochner 
v. New Yor/</I rested on a right to contract that the Court found implicit 
in the Fourteenth Amendment's due process clause. Of course, the 
amendment says nothing about the right to contract. Moreover, the 
liberty guaranteed by the amendment is certainly not absolute. For these 
reasons, among others, Lochner received heavy criticism, and thirty-two 

I I , 72 years later the Court: overru e( It. 

In 1965, the Court overturned a Connecticut law that prohibited 
anyone in the state, married or otherwise, from using contraceptives?' 
The Court's majority opinion, written by Justice Douglas, created a 
general right to privacy. 'fhe decision did not rest on any specific consti
tutional clause, but instead on the "penumbras and emanations" of the 
First, Third, Fourth, Fifth, Ninth, and Fourteenth Amendments. Like the 
right to contract, the right to privacy can nowhere be found in the Con
stitution. Neither, for that matter, can the right to marry or bear children. 

The arguments for and against interpretation of the Constitution 
bound to the intent of the Framers have dominated legalistIC critiques of 
the Supreme Court in past years. This partially results because the Court 
struck clown antiabortion laws in forty-six of the fifty states in I~oe v. 
Wade7

" and nearly overruled this decision in Wehster v. l~efJl'Oductive 
Services?' The l~()e opinion, like those in Lochner and Griswold, has 
only imperceptible ties to the text of the Constitution or the intent of the 
Framers. 

Additionally, interpretivislll was seized upon as an issue by Reagan's 
Attorney General, Edwin Meese. According to Meese, the Court must 
follow a "Junsprudence of Original Intention .... Those who framed 
the Constitution chose their words carefully; they debated at great length 
the most minute points. 'rhe language they chose meant something. 
It is incumbent upon the Court to detennine what that meaning 

70 Raoul Bergel; Death Pel/altres (CambrIdge, Mass.: Harvard University Press, I y82). 

/I ly8 U.S. 45. 7) \Vcst Coastl/o/.e/ u. Parrish,joo U.S .. ,7Y (1937). 
II Grrswo/d If. COllllcclrCIII"S I U.S. 47Y. /·1 410 U.S. 1'.3 (1973). 
7\ 49 2 U.S. 4Yo (ly 89). 
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was. ,,76 Meese, though, was less concerned about original intent than 
he was the creation of a conservative jurisprudence. He attacked the 
application of the Bill of Rights to the states, noting that those rights 
originally limited only the national government. His tale of wrongful 
incorporation jumps from Barron v. Baltimore,77 in which Chief Justice 
Marshall accurately asserted that the Framers did not intend the Bill of 
Rights to apply to the states, to Gitlow v. New York,n which first incor
pOl'atcd a noneconomic provision of the Bill of Rights, without men
tioning the intervening ratification of the Fourteenth Amendment, whose 
first section was thought by at least some of its proponents to overrule 
l3arron. 79 Relatedly, one might also wonder why Meese opposed federal 
and state affirmative action programs. He contested the former on con
stitutional grounds even though no constitutional provision explicitly 
requires the national government to provide equal protection, and 
he opposed state affirmative action although no proponent of the 
Fourteenth Amendment ever stated that the amendment could be used 
to protect white Americans.so 

An interpretivist almost as harsh as Meese, but with more scholarly 
credcntials, is Raoul Bergcr.SI Berger's best-known book, Government by 
.Judiciary,82 argues that the framers of the Fourteenth Amendment did 
not intend to incorporate the Bill of Rights, protect voting rights, or 
desegregate public schools. He quotes Representative James Wilson (R
Iowa) that "civil rights ... do not mean that all citizens shall sit on juries, 
or that their children shall attend the same schools." Berger then declares 
that "Wilson's statement is proof positive that segregation was excluded 
from the scope" of the Fourteenth Amendment, as if a single statement 
by a single congressman could be proof of anything. S

} 

1(' Edwin Meese, Speech before American Bar Association, reprinted in The Great Debate 
(Washington D.C.: Federalist Society, 1986), p. 9. Like Judges, politicians prevaricate. 
As we noted 111 Chapter [, diverSIty jurisdiction, hardly a minute matter, lacks any ref
erence in any report of the Constitutional Convention. 

77 7 Peters 243 ([833). IH 268 U.S. 652 ([925)' 
19 Adall1s01I v. Califorllla, 332 U.S. 46 (1947), at 71-72. Justice Black attached a lengthy 

appendix to his dissent1l1g opinion that supports full incorporation. At 92-123. 
The first case to incorporate a provision of the Bill of Rights 1I1to the Constitution 

was Chicago, Burlington and Quillcy R. Co. v. Chicago, 166 U.S. 266 (1897), whIch 
requIres government to pay owners just compensation for taking their property. 

Hil Meese, o/J. cit., n. 76, slt/na, pp. 7-8. 
HI But sec gruce Ackerman's devastating critique of gerger's mIsuse of hlstorrcal docu

ments: We the People: Foundatiolls (Cambridge, Mass.: Harvard UniverSity Press, 
199 1), pp. 334-3 6. 

H2 (Cambrrdge, Mass.: Harvard University Press, 1977). H.l [d. pp. [19-20, 120. 
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\ Former Supremc Court nomince Robcrt Bork provides the best 
normative defensc of intcrprctivism. According to Bork, interpretivism 
solves the Madisolllan problem of protecting minority rights without 
inrerfering with democratic rulc. 

One essential prellllse of the Madisollian model IS majorltarral1lsm. 'fhe model 
has also a counter-maJoritarian premise, however, for it assumes there are some 
areas of life a maJority should not control. 'rhere are some thlll~s a majority 
should not do to liS no matter how democratically It decides to do them. These 
are areas properly left to II1dividual freedom, and coercion by the majority 111 

these aspects of life IS tyranny. 

Some see the model as contall1l11~ an II1herent, perhaps an IIlsoiuble, dilemma. 
MaJority tyranny occurs if legislation invades the areas properly left to indiVid
ual freedom. Minority tyranny occurs if the maJority IS prevented from ruling 
where Its power IS legitimate. Yet, quite obviously, neither the maJority nor the 
I1llll0nty can be trusted to define the freedom of the other. ThiS dilemma is 
resolved in constitutional theory, and in popular understanding, by the Supreme 
Court's power to define both maJonty and minOrity freedom through the inter
pretation of the Constitution. Society consents to be ruled undemocratically 
within defined areas by certain enduring principles believed to be stated in, and 
placed beyond the reach of maJonries, by the Constitution. 

But thiS resolution of the dilemma Imposes severe requirements upon the 
Court. For It follows that the Court's power IS legitimate only if It has, and 
can demonstrate 111 reasoned Opll110nS that it has, a valid theory, derived 
from the Constitution, of the respective spheres of majonty and mlllonty 
freedom. If It does not have sllch a theory but merely Imposes Its own values, 
or worse if it pretends to have a theory but actually follows ItS own predilec
tions, the Court violates the postulates of the Madisonian model that alone 
Justifies itS power. It then necessarily abets the tyranny either of the majority or 
of the mll1orlty.H4 

From these premises Bork argucs that the Court must "stIck close to 
the tcxt and history (of the Constitution), and thci r fair implications and 
not construct new rights. ,,8S His reading of thc tcxt and history of the 
Constitution leads him to concludc that the Griswold decision is unprin
cipled, that statc courts can cnforcc racially discriminatory contracts 
despite the equal protcction clause,H(' and that the first Amcndment pro
viclcs no protcction whatsoevcr for scientific, literary, or artistic expres
sion. H7 Thcse views had much to do with the Senate's refusal to confirm 
Bork to the Supremc Court in 1987. 

x·, Robert Bork, "Netltr;ll Prrnclples and SOl11e First Amendment Problems," 4 7 [I/{JitlllCl 

/.i/w./olll"lla/l (1971),3. 
HI Ttl. at R. H(, Sec Shelley IJ. [(raelller, 334 U.S. 1 (194 8 ). 
H7 Bork, oj), CIt., n. 84, sUjJra, pp. 27-3 0 . 
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Despite the use of interpretivism by right-wing politicians and legal 
scholars, it is not necessarily a conservative doctrinc. The Supremc Court 
justicc who most consistently argued for interpretation bound to the text 
and history of the Constitution was Hugo Black, a most forceful advo
cate for frecdom of communication and the incorporation of the Bill of 
Rights as binding on the states. He defendcd the former through the plain 
meaning of thc First Amendment and the latter through his reading of 
thc intent of thc framers of the Fourtcenth Amendment. 88 To Black, 
reading rights out of the Constitution posed a far greater danger to 
American freedoms than reading rights into it. 

Additional arguments for the interpretivist position - as noted by legal 
historian Raoul Bergcr - are found in the writings of James Madison and 
Thomas Jefferson. According to Madison, "if the sense in which the Con
stitution was accepted and ratified by the Nation ... be not the guide 
in expounding it, there can be no security for a consistent and stable 
government.,,89 According to Jefferson, "our peculiar security is in the 
possession of a written constitution. Let us not make it a blank paper 
by construction. ,,90 

Finally, interpretivists question the alternativcs to interpretivism. They 
arguc that if the Constitution does not authoritatively guide the Court's 
decisions, the policy preferences of the judicial majority will control. 
Where is the legitimacy of a rule by nine unelected people who do 
nothing more than decide cases based on their own values? 

Altcrnatively, Justice William Brennan claims; 

A position that upholds constitutional claims only if they were withll1 the spe
cific contemplation of the Framers in effect establishes a presumption of resolv
ing textual ambiguities against the claim of constitutional right. It is far from 
clear what Justifies such a presumption against claims of right. Nothing 
IIltrinSIC in the nature of interpretation - if there is such a thing as the nature of 
interpretation - commands such a passive approach to ambiguity. This is a 
choice no less political than any other; it expresses antipathy to claims of minor
Ity rights against the majority. Those who would restrict claIms of right to the 
values of 1789 specifically articulated in the Constitution turn a blind eye to 
social progress and eschew adaptation of overarching principles to changes of 
social circumstance.91 

An obvious case to criticize on these grounds is Olmstead v. United 
States, in which Chief Justice Taft declared that the Fourth Amendment's 

HH On freedom of speech, see Barellhlatt v. United States, 360 U.S. 109 (1959). On the 
incorporation of the Bill of Rights, see Adamso/l v. Cali(omuz, 332 U.S. 46 (19471. 

"" Berger, o/!. cit., n. 82, supra, p. 364. 90 Id. 91 [d. at 15. 
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~ 
protection against unrcasonable scarches and scizures did not extcnd to 
wirctaps on telcphone wires because such activity was not within "the 
meaning of the 4th Amcndment."n Similarly, Justice Black argued in 
a later wiretapping case that the Court's duty is "to carry out as ncarly 
as possible the original intent of the Framers. ,,9.1 Did the Framers intend 
to prohibit wiretapping? Obviously not, so to Black and othcr interpre
tivists, the Constitution leaves such activity outside the purview of 
searches and seizures. 

Though in an entirely different casc, Brcnnan responded that such ques
tions ought not be decided by divining the intent of the Framers. 
"A morc fruitful inquiry, it seems to me, is whether the practices hcre chal
lenged threaten those consequences which thc Framers deeply feared. ,,94 

If wiretapping of one's home in search of evidence without probable cause 
and a warrant thrcatcns the type of personal privacy protected by the 
Fourth Amendment, then the amcndment should forbid wiretapping. 

Finally, it is not clear that thc Framers intended that their intent 
be binding. Virtually every constitutional clause lacks definition. What 
are the Eighth Amendment's cruel and unusual punishments, or the 
Fourteenth Amcndment's duc process and cqual protection? No doubt 
many of the framers of these amendmcnts had certain "conceptions" 
of what thc language meant. But according to constitutional theorist 
Ronald Dworkin, the "concepts" of due proccss, equal protection, and 
cruel and unusllal punishments arc written into the Constitution, not their 
conception: 

Suppose I rell my children Simply that [ expect them not to treat others unfairly. 
[ no doubr have III mind examples of the conduct [ mean ro discourage, 
but [ would not accept that my "meanlllg" was limited to these examples, for 
two reasons. First [ would expect my chiidren to apply my IIlstructions to 
situations [ had not and could !lot have thought about. Second, [ stand ready to 

admit that some particular act [ had thought was fair was 111 fact unfair, or 
vice versa, if olle of my children IS able to convll1ce me of that later; In that case 
[ should want to say that my IIlstrUctiOIlS covered the case he Cited, not that [ had 
changed my II1strUCtiOIlS. I might say that I meant rhe family to be gUided by the 
concept of fairness, not by any conception of fairness I might have had III mind.9s 

More devastating to thc interpretivist cause is the position of James 
Madison. "As a guide to expounding and applying the provisions of the 

'n 277 U.S. 4:lH (1,)2H), at 466. ".I Berger I!. New Yor/",HX U.S. 4 1 (1')67), at X7. 
9·' I\IltIlgl()11 ·/r)f{JllS/JI/lI'. Schell/Pi', 374 U.S. 203 (1963), at 236. 
'i.1 'liz/WIg I~ights Seriously (Cambridge, Mass.: Harvard University Press, 1')77), p. 134. 
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Constitution, the dehates and incidental decisions of the Convention can 
have no authoritative character.,,96 "Thus the dilemma: If one believes 
the 'intent' of the framers is hinding, one must not consider that form 
of intent as binding. ,,97 

The EmiJirical Reality 
Whatever the merits of the normative arguments for or against intent, 
its application to the real world is a separate matter. Because many of 
those who ought to know better believe that intent really explains the 
justices' hehavior, it behooves us to demonstrate the falsity of such belief, 
as well as its fatuousness, by reference not only to the justices' words 
but to the writings of commentators as well. And indeed, as we show 
below, choice based on group intent may be inconsistent and illogical. 

The first question that needs answering IS whether the concept of the 
"intent of the framers" is at all meaningful. 98 

Needless to say, the Constitution's framers never conceived of most 
issues the Court faces today, from affirmative action to workers' 
compensation. Moreovel; even for issues familiar to them, the notion 
of group intent may be meaningless. To wit: It is well established, via 
mathematical proof, that every method of social or collective choice -
every arrangement whereby individual choices are pooled to arrive at a 
collective decision - violates at least one principle required for reason
able and fair democratic decision making.99 

% James Madison, Letters and Other Writillgs of james Madison (PhiladelphIa: 
Lippincott, 1865), III, 228. See also H. Jefferson Powell, "The Original Understanding 
of Original Intent," 98 T-laruard I.aw Reuiew 885 (1985); and Joseph M. Lynch, 
Negottatmg the COl/stitlltion: The Earliest Dehates ouer 01'lgillal Tntent (Ithaca, N.Y.: 
Cornell University Press, 1999), all of which come to the same conclUSIon. 

97 Walter Murphy, .James Fleming, and William Harris II, American COI/stitutlonal 
TmerfJretatu)II (New York: Foundation Press, 1986), p. 305. 

n We thank Thomas H. J-Iammond of Michigan State University for hiS help in this section 
of the book. 

9" Kenneth Arrow, Social Choice and hldiuidtlal Values, 2nd cd. (New I-Iaven: Yale 
University Press, 1963); William H. Riker, Liberalism Against POfJulism (San Francisco: 
W. I-I. Freeman, 1982), ch. 5; Frank I-I. Easterbrook, "Ways of Criticizing the Court," 
95 Hamard Law Reuiew 802 (1982). 

These desirable principles can be summarized in six seemingly innocuous rules: (I) 

Individuals are free to order their preferences as they see fit. (2) A wlllning choice may 
not be a loser, and vice versa; i.e., if the voters prefer A to Band B to C, A must defeat 
C. (3) An olltcome may not be imposed regardless of whether the citizenry approves of 
it or not. (4) If unanimity prevails for one option over another, the less preferred option 
cannot win. (5) Identical preference patterns may not produce different results. (6) No 
indiVIdual may functIOn as a dictator. For a fuller statement of these conditions, see 

r 
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Tfl 1\ I.E 2. I. Hypothetical Choices of Three 
Legislators among Three AlternatIVes 

Legislator 

2 

First <.:hoi<.:c A C 
Sccond chOl<':c B A 
Thll·d cholCc C B 

:3 

B 
C 
1\ 

le) achieve a meaningful choice, the preferences of the decision makers 
must conform to decision rules thaI" reflect the actors' sense of reason
ableness. In American society, this tends to mean majority rule (or at 
least plurality rule, with the winner being the choice that garners more 
votes than any other option). Equal weight is accorded the vote of each 
participant, that is, one person, one vote. Further, among a range of 
choices - for example, A, B, C - each decision maker must be free 
to order them preferentially as he or she sees fit. Any system that pre
cludes a person from choosing a particular preference order is dicta
torial, and hence morally unacceptable, unfair, and undemocratic. In 
exercising such choice, an option that no one chooses may not be 
imposed. Conversely, if everybody prefers A to B, then B may not become 
the social choice. 

However, majority rule under these minimal conditions can produce 
cyclical judgments. Consider, for example, a panel of three legislators (or 
framers) with the preferences shown in "fable 2. I. Legislator I prefers 
alternative A to alternative B, and also prefers alternative B to alterna
tive C. Legislator 2 prefers alternative C to A, and A to B. Legislator 3 
prefers alternative B to C, and C to A. 

Assume legislators make their decisions by majority rule. Alternative 
A loses because legislators 2 and 3 together prefer C. Alternative Bioses 
because legislators I and 2 together prefer A. And to make matters com
plete, alternative C loses because legislators I and 3 together prefer B. 
The result is a SOCial preference cycle among the three alternatives: alter
native A defeats alternative B, alternative B defeats alternative C, but 
alternative C defeats alternative A. Because Congress (or the Framers) 

Riker, l.iheralislll J\gall/st PO/iulislII, pp. 116-19, and Easterbrook, "Ways of CrIticiz
ing the COllrt," pp. 823-31. 
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are a "they," not an "it," 100 legislative preferences, and therefore intent, 
may well be intransitive. 

This cycling need not necessarily occur. If legislator 3 prefers B to A, 
and C least of all, alternative A will win because it defeats both B 
and C. In this case, legislators I and 2 prefer A to B, and legislators 
I and 3 prefer A to C. C now becomes the least preferred option 
because rand 3 prefer B to C. But nothing prevents cycling from occur
ring, and as the size of the group increases from three members to, say, 
fifty-flve (the number who attended the Constitutional Convention), 
the likelihood of cyclical preferences increases dramatically.lol Cycling 
is always a potential problem, not just for legislatures, but for courts 
as well. I02 

Organizations can create rules that can limit the likelihood of 
cyclical results, for example, by arbitrarily keeping items off the 
agenda. IO] But this in no way limits the intransitivity of preferences. 
And if preferences are intransitive, the notion of group intent becomes 
illusory at best. 

But even if preferences are not intransitive, group intent remains 
problematic. After all, who were the Framers? All fifty-five of the dele
gates who showed up at one time or another in Philadelphia during the 
summer of [787? Some came and went. 104 Only thirty-nine signed the 
final document. Some probably had not read it. Assuredly, they were not 
all of a single mind. Apart from the delegates who refused to sign, should 
not the delegates to the various state conventions that were called to 

tOO Kenneth A. Shepsle, "Congress Is a 'They,' Not an 'It': Legislative Intent as Oxymoron," 
12 JlltematlOnal /(euiew of Law and Ecolloll1ics 239, 244 (1992). 

tOt See Peter Ordeshook, Game Theory a/td PolitIcal Theory (New York: Cambridge 
University Press, 1986); d. Hradford Jones, HenJamlt1 Radcliff, Charles Taber, and 
Richard Timpone, "Condorcet Winners and the Paradox of Voting: Probability Calcu
lations for Weak Preference Orders," 89 American PolitIcal SCIence /(eulew 137 
(1995), who demonstrate nonmonotonic likelihoods with weak preference structures. 

t02 Professor, now Judge, Easterbrook provides a realistic example. See "Ways of Criticiz
ing the Court," 95 J-Jaward Law /(euiew 802 (1982), at 81 5-r6. Extensive cycling would 
mean that the Court's decisions would have little relationship to the preferences of 
tts Justices. The Court, though, has various means that severely limit the actuality 
of cycling. See Maxwell L. Stearns, ConstitutiollalProcess: A Social ChOIce AnalYSIS of 
SU/Jrcme Court J)eciSIOII Mahing (Ann Arbor: University of Michigan Press, 2000). 

to) Kenneth A. Shepsle and Barry R. Weingast, "Structure-Induced Equilibrium and 
l.egislative Choice," 37 Public Choice 503 (198 r). 

ttH Yates, c.g., whose notes "are next in importance" to Madison's. His notes cease with 
July 5, thereby omitting the crucial last two and a half months of the Convention. Max 
Farrand, ed., The Records of the Federal CO/wen lion of 1789, rev. cd. (New Haven: 
Yale University Press, r 966), I, xv, xiv. 
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ratify the Constitution also be counted as Framers? Unfortunately, com
mentators cxclude these pcrsons from considcration. 

The intent of framers of constitutional amendments also lacks spcci
fication. For cxamplc, while Radical Rcpublican Senator Charles Sumner 
(R-Mass.) insistcd that "scparate education dcprivcd blacks of their 
Fourteenth Amcndmcnt rights,"I05 Lyman Trumbull (R-Ill.) viewcd equal 
protection as covering only what wcrc then considered civil rights: "the 
right to go and comc; thc right to enforcc contracts; the right to convey 
his property; the right to buy propcrty - thosc gcncral rights that belong 
to mankind cverywherc." lOr, "So, two of the Icading figures of the Thirty
ninth Congrcss fundamcntally diffcred about what the Amendment thcy 
had enactcd mcant."I()7 

This Icads to our second question: If group intent is problcmatic, 
whosc intent do wc examine? 

According to Bergcr, thc most important sourcc is thc draftsman, the 
person who wrotc the bill, amcndmcnt, or c1ause. loH Yet Bcrger himself 
frcqucntly disregards or disparages thc latitudinal interpretations of the 
Fourtecnth Amcndment by section [ coauthor John Bingham (R-Ohio) 
in favor of more limited constructions by less conscqucntial Republican 
proponcnts of thc bill. Altcrnatively, McNoligast argues that the intcnt 
of thc pivotal coalition mcmbcr, the one with the ability to make or break 
the dcal, should mattcr lllOSl.I09 Morc often than not, thesc diffcrcnces 
givc any justice worthy of his or her robes the ability to find somc framer 
who supports his or hcr positon. 

But supposing wc could detcnlllne whose intcnt mattcred most, cven 
thc notion of indiVidual intcnt can be problematic . .Justice Scalia wrote 
prccisely in a Icading casc that considcred thc constitutionality of a state 
statutc: 

The number of possible 1l10twations, to beglll with, IS not billary, or IIldeeci even 
finite. In the present case, for example, a particular legislator need not have voted 
for the Act either because he wanted to foster religIOn or because he wantecl to 

Improve education. He may have thought the bill would proVide lobs for hiS dis
tnct, or may have wanted to make amends with a faction of hiS party he had 
alienated on another vote, or he may have been a dose friend of the bill's sponsor, 
or he may have bccn repaylllg a favor he owed the Malorlty Leader, or he may 

105 Judith Bacr, Ftflltllity ullder the COlls/illl/I011 (lrhaca: Cornell University Prcss~ 
I 9B,), p. <)6. 

106 Id. 107 Id. at 97, I{HI Berger, o/J. cll., n. H2, slI/)1'a, p. 36,). 

10'1 McNoligast, "POSitive Canons: The Role of I.egislatlve Bargains in Statutory Interpre
tatlon," 80 Gco/'f!,ctOUJII l,i/!u/olll'llal 70.) (I <)92). 
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have hoped the Governor would appreciate his vote and make a fundraising 
appearance for him, or he may have been pressured to vote for a bill he disliked 
by a wealthy contributor or a flood of constituent mail, or he may have been 
seeking favorable publicity, or he may have been reluctant to hurt the feelings of 
a loyal staff member who worked on the bill, or he may have been mad at his 
wife who opposed the bill, or he may have been intoxicated and entirely unmo
tivated when the vote was called, or he may have aCCidentally voted "yes" IIlstead 
of "no," 01; of course, he may have had (and very likely did have) a combllla
tion of some of the above and many other motivations. 'To look for the sole 
purpose of even a single legislator is probably to look for something that docs 
not eXIst. 

Putting that problem aside, however, where ought we to look for the 
IIldivlduallegislator's purpose? We cannot ... assume that every member present 
... agreed with the motivation expressed 111 a particular legislator's pre
cnactment floor or committee statement .... Can we assume ... that they all 
agree with the motivation expressed in the staff-prepared committee reports ... 
lor] post-enactment floor statements? Or post-enactment testimony from legis
lators, obtained expressly for the lawsuit? .. media reports on ... legislative 
bargaining? All these sources, of course, are eminently manipulable . 

.. . If a state senate approves a bill by a vote of 26 to 25, and only one 
intended solely to advance religion, is the law unconstitutional? What if 13 of 
26 had that intent? What if 3 of the 26 had the impermissible intent, but 3 of 
the 25 voting against the bill were motivated by religious hostility or were simply 
attempting to "balancc" the votes of their impermissibly motivated colleagues? 
Or is it possible that the Illtent of the bill's sponsor is alone enough to invalidate 
It - 011 a theory, perhaps, that even though everyone else's Illtent was pure, what 
they produced was the fruit of a forbidden treel? IUO 

Despite all of these problems, let us assume for argument's sake 
that legislative intent does exist. The next question becomes: Can we 
find it? 

Obviously, any assessment of intent must depend on the record that 
the authors of the language left. This record varies as between constitu
tional and statutory language, as well as from one constitutional provi
sion or statute to another. In the case of the original Constitution, we 
have only a "carciessly kept" journal; plus Madison's notes, which he 
edited in 1819, thirty-two years after the events he reports; and a smat
tering of scattered notes from eight of the delegates to the Constitutional 

11(1 Edwards v. Aguillard, 482 U.S. 578 (I987), at 636-38. Also see parallel language by 
./ustice Stevens in /{ogers v. Lodge, 458 U.S. 61} (1982), at 642-43. 

The other justices essentially disagree with Scalia's anti-lOtent position because 
"common sense suggests that inqUiry benefits from rcvicwing additional information 
rather than ignoring it." WiSCOI1Sill Public 11Itervellor v. Mortier, 501 U.S. 597 (I 991), 

ar6JT,Il·4· 
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Convention. I I I None of these documents identifies the Framers' inten
tions in even the most rudimentary fashion. 

Apart from their fragmemary character, even official records meant 
to convey intent may falsify and mislead. The Congressional Record 
is a prime case in point. Until 1978, members of Congress were free to 
add to, subtract from, edit, and insert remarks they never uttered on the 
floor of the House or the Senate, notwithstanding the law that requires 
the Record to be "substantially a verbatim report of the proceedings of 
Congress." 112 

The upshot? Partisans on both sides of most every major constitu
tional issue have been able to support their contentions by equally plau
sible references to the Framers' intent. And given that the records 
pertaining to congressional legislation are much more voluminous than 
those of constitutional provisions, our observation applies to acts of 
Congress a fortiori. Grist for this mill includes the debates that preceded 
passage of the legislation; majority and minority committee reports; the 
statements and views of sponsors of the legislation; testimony and com
ments of individual legislators, government officials, and interested 
private entities given at committee and subcommittee hearings; and pre
vicws court decisions interpreting the statute. 

According to former Senator John C. Danforth (R-Mo.), for example: 
"Any Judge who tries to make legislative history out of the free-for
all that takes place on the floor of the Senate is on very dangerous 
ground." 11.1 Lower federal court judges do not disagree. According to 
Alex Kozinski of the Ninth Circuit Court of Appeals: "Legislative history 
can be cited to support almost any proposition, and frequently is.,,IH 

III Max Farrand, cd., The l<ecOI"ds of the Fedcral COIWCl/tlO1/ of 1789, rev. cd. (New 
i-Iaven: Yak UniverSity Press, ,,)66), I, xiii. The clght delegates, m addition to Madison, 
wcre Rohert Yates, Rufus King, James McHcnry, William Pierce, William Patcrson, 
Alexander Hamilton, Charles Pinckney, and Gcorgc Mason. 

III MarJorie Hunter, "Case of the Missmg Bullets," New Yor" Times, May '5, 1985, 
p. 24. ThiS changc presumably decreased the likelihood that "2 pagcs of events 
could appear on a day when the Senate had met for only cight seconds, and thc 
I-louse not at all. ld. For other examples of how Congrcss doctors its official records, 
sec Harold J. Spaeth, Supreme Court Policy Malw/!; (San Francisco: W. H. Frecman, 
1979), p. 72, and rhe references Cited thercm. 

11\ Robert Pear, "With Rights Act Comes Fight 10 Clarify Congress's Intent," Ncw Yorl< 
Tilllcs, Novemher ,8, '99', p. A,. 

IH ld. An additional quotation from this same articlc explains why legislative history covers 
the waterfront of IIltcnt: "'I would like to add SOJllC legislative history at the end of my 
remarks: Representative Henry J. Hyde, Repuhlican of Illinois, S<lId as he casually 
dropped a 9,ooo-word Interpretwc memorandum mto the Congressional Record." 
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Former Supreme Court Justice William Brennan summarized these 
problems well: 

There are those who find legitimacy in fidelity to what they call "the intentions 
of the Framers." In its most doctrinaire incarnation, this view demands that 
Justices discern exactly what the Framers thought about the question under con
sideration and simply follow that intention in resolving the case before them. It 
IS a view that feigns self-effacing deference to the specific judgments of those who 
forged our original social compact. But 111 truth It is little more than arrogance 
cloaked as humility. It is arrogant to pretend that from our vantage we can gauge 
accurately the intent of the Framers on application of principle to specific, con
temporary problems. All too often, sources of potential enlightenment such as the 
records of the ratification debates provide sparse or ambiguous eVidence of the 
original intention. TYPically, all that can be gleaned IS that the Framers themselves 
did not agree about the application or meaning of particular constitutional pro
VISions, and hid their differences 111 cloaks of generality. Indeed, It IS far from clear 
whose intention is relevant - that of the drafters, the congressional disputants, or 
the ratifiers in the states? - or even whether the idea of an original intention is a 
coherent way of thinking about a jointly drafted document drawing its author
ity from a general assent of the states. And apart from the problematic nature of 
our sources, our distance of two centuries cannot but work as a prism refractll1g 
all we perceive. One cannot help but speculate that the chorus of lamentations 
calling for interpretation faithful to "origll1al intention" - and proposing nullifi
cation of II1terpretatlons that fail this quick litmus test - must inevitably come 
from persons who have no familiarity with the historical record. liS 

More succinctly, the deficiencies of interpretivism have led one critic 
so far as to assert that "the case for constitutional interpretation bound 
strictly to text and history is only slightly stronger than the case for the 
proposition that we inhabit a flat earth. ,,116 

The use to which intent may be put is perhaps best illustrated by cases 
in which the Court molds intent to create conflicts with plain meaning. 
We begin with the first major affirmative action case, Regents of the 
University of California v. Bakke. Four justices ruled that the quota 
system established by the medical school of the University of California 
at Davis violated the plain words of Title VI of the Civil Rights Act of 
1964, which says, "No person in the United States shall, on the ground 
of race, color, or national origin, be excluded from participation in, be 
denied benefits of, or be subjected to discrimination under any program 

11.1 William Brennan, "Speech at Georgetown UllIversity," reprinted in The Great Debate 
(Washington, D.C.: Federalist Society, 1986), pp. T 4-15. 

I II, Lief Cartel; Colltemporary COllstitutional Lawmaking (New York: Pergamon Press, 

1985),P·4T. 

! 
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or activity receiving federal financial assistance." They cited the rule that 
a constitutional issue should be avoided if a case can fairly be decided 
on statutory grounds ll7 and concluded that the "ban on exclusion is 
crystal clear. Race cannot be the basis for excluding anyone from par
ticipation in a federally funded program." Four other justices held these 
words not to mean what they said because Title VI was enacted "to 
induce voluntary compliance with the requirement of nondiscriminatory 
treatment." That being so, "It is inconceivable that Congress IIltended 
to encourage voluntary efforts to eliminate the evil of racial discrimina
tion while at the same time forbidding the voluntary use of race-con
scious remedies." JustICe Powell split the difference, ruling that race 
could be one of a number of factors governing admission to the medical 
school, but it could not be the only factor. 1 1M 

In the next affirmative action case that the Court addressed, Steel
wOI'i<el's v. Weber, the liberals were able to create a majority opinion that 
positioned meaning and intent adversely to one another. At issue was 
the meaning of Title VII of the same 1964 Civil Rights Act that BaHe 
cOllcerned,"9 which makes it unlawful for an employer "to discrimi
nate ... because of ... race." Over the objections of the two dissenters 
- Rehnquist and Burger - who said that the employers' quota system 
was plainly illegal, the five-member majority ruled the system legal 
because, citing an 1892 decision, 

It is a "familiar rule that a thlll~ may be within the letter of the statute and yet 
nor withlll the statute, because not Within Its spirit, nor Within the IIltention of 
irs makcrs."120 

Within the spirit? We leave such answers to mystics. But within the 
intention of its makers? Not if we abide by the specific statements 
of the bill's chief sponsors, as Rehnquist demonstrates in his legally com
pelling dissent. Nevertheless, the majority brushed this aside, argu
ing that it "would be ironic indeed if a law triggered by ... concern 
over centuries of racial inJustice ... constituted the first legislative pro
hibition of all voluntary, private, race-conscious efforts to abolish ... 
racial segregation."121 

The message is clear: If all else fails, simply dust off this language and 
apply it to destroy both plain meaning of laws and specific statements 

III The rule cited here IS, of course, directly antithetical to Marshall's deCision in Marhury 
[I. Madisol1, discussed in Chapter I, 

"" 4}8 U.S. 265 (I ~178), at 4 I 2, 4 I H, 316, 3 19-2.0. "" Ilaldw concerned Title VI. 
1i.1l 443 U,S. '9} (1979), at '99-200,201. III ld. at 204. 
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of intent. 122 Though its use has been sporadic, by no means does this 
maxim have applicability only to affirmative action cases. Four years 
prior to Steelworhers v. Weber, the Court used it to deny a union's 
request for a jury when it was tried for criminal contempt even though 
the pertinent statute said that the accused shall enjoy a jury trial in "all 
cases of contempt.,,123 

By no means does the Court always find it necessary to use the maxim 
when it wishes to rationalize policy on the basis of intent rather 
than plain meaning. It is able to do so very nicely without even a passing 
reference to it. As an example, consider Maryland v. Craig where the 
majority said that the confrontation clause of the Sixth Amendment does 
not mean what it says because the purpose of the clause is to ensure that 
evidence admitted against the accused is reliable and subject to "rigor
ous adversarial testing." 124 The four dissenters focused on the obvious: 

Whatever else It may mean in addition, the defendant's constitutional right "to 
be confronted with witnesses agalllst him" means, always and everywhere, at 
least what it explicitly says: the" 'right to meet face to face all those who appear 
and give evidence at trial.' ,,12.1 

Note should also be made that the Court has at its disposal additional 
rules of its own creation that allow it to disregard both plain meaning 
and intent, without replacing either of them with another variant of the 
legal model. Chief among such devices are the Ashwander Rules that 
Justice Brandeis formulated in a case of the same name. One such rule 
reads as follows: 

When the validity of an act of the Congress IS drawn in question, and even if a 
serious doubt of constitutionality is raised, it IS a cardinal prlllclplc that this 
Court will first ascertalll whether a construction of the statute is fairly possible 
by which the question may be avoided. 126 

It conveniently enables the Court to concurrently disregard plain 
meaning and intent in order to concoct an alternative interpretation of 

In The majority's view of mtent contradicts not only the plain meanlllg of the act but the 
dissenters' view of intent as well. Rehnquist makes a compelling case, buttressed by 
numerous quotes from Roor leader Hubert Humphrey (D-Minn.), that the intent of the 
framers of Title VB was to abolish all race-preferential trcatmcnt. 

III MUlliz l!. [-[o((mCI1l, 422 U.S. 454 (1975), at 457. 124 497 U.S. 836 (1990), at 857, 
125 [d. at 862. 
I!(' Ashll!alldcr l!. TC1l11essee Valley Authority, 297 U.S. 288 (1936), at 348. Though the 

Ashwandcr Rules were formulated in a dissenting opinion, that has not precluded their 
usc by judges at all levels of the judicial hierarchy to rationalize theIr decisions. 
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statutory language of which the majority approves. Two examples will 
suffice: In Webster 1J. l~eIJr()ductilJe Seruices l27 the Supreme Court con
strued a Missoun statute limiting abortion rights. One section requires 
doctors to perform such tests "as arc necessary to make a finding" of 
viability on fetuses over twenty weeks of gestational age. As fetuses at 
twenty weeks have no lung capacity and thus lack viability, the statute, 
according to the lower court, required superfluous tests and thus imposed 
"unnecessary and significant health nsks for both the mother and the 
fetus." IlM T<) interpret the statute in a way that would avoid consti
tutional difficulties, the plurality simply said that the statute did not 
absolutely require the mandated tests. 

A second example involves a key provision of the Bankruptcy Reform 
Act of 1978, which makes certain household goods and personal pos
sessions automatically exempt from the blanket liens that finance com
panies standardly obtalll as security for consumer loans. On the basis of 
such liens, the creditor company would seize the property of debtors who 
filed for bankruptcy. T() avoid deciding whether the retroactive applica
tion of the provision would take creditors' property without due process 
of law, the Court unanimously rewrote the language, notwithstanding 
congressional intent, to deny protection to consumers who incurred their 
debts prior to the statute's enactment. 129 

Given the variety of reasons that legislative IIltent lllay not exist, and 
the problellls of finding it in those cases where it does exist, perhaps we 
ought to discard completely judicial efforts to fathom intent. If legis
lative preferences arc meaningless as social choices, interpretlvism as a 
guide to judicial decision becomes unintelligible. So also strictures that 
courts and judges should exercise judicial restraint, a subject we discuss 
in Chapter [0. 

Like plain meaning, not only has no one systematically demonstrated 
that legislative or framers' intent influences the decisions of Supreme 
Court justices, no proponent of intent has even suggested a falsifiable 
test for this component of the legal model. 

117 49 2 U.S. 490 (19891. IlH 8,; I F2d 1071, at 107';. 
1}9 UII/ted States l!. SecUrtty 11ldu;trral Halik, 459 U.S. 70 (1982). A variatIon of the quoted 

Ashwandcr Rule was used to sustain the constitutionality of a statute conditJonlllg 
minors' access to abortIon: "Where fairly possible courts should construe a statute to 

aVOId a danger of unconstitutionality." Oh/O u. AhO// {(e/lmdllct/lle Health Center, 
497 U.S. 502 (1990), at 5 14. Unlike the Ashwander Rules, which were formulated 111 

an opiJllon to which only the author - Brandeis - subscribed, thIS one had the support 
of a second lustice, Burger, in addition to its <Iuthol; Powell. I'/tllllled Parcllthood AsslI. 
u. Ashcroft. 462 U.S. -176 (1983), at 493. 
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Precedent 

Precedent, or stare decisis, quite simply means adherence to what has 
been decided. Today's decisions are linked with those handed down yes
tC)·day. The law thereby develops a quality of connectedness, an appear
ance of stability. But no more than plain meaning and intent does 
precedent restrict the justices' discretion in the types of cases that come 
before the Court; nor does its use explain any better why the justices 
decided a particuiar case in favor of one party rather than the other. 

Unlike plain meaning and the variations on intent, judges use prece
dent as an ostensible explanation for virtually every decision they make. 
Though it may appear in isolation from other aspects of the legal model, 
it much more often buttresses the meaning or the intent that the Court 
ascribes to the statute or the constitutional provision at issue. That is, 
the justices will support their judgment that a legal or constitutional pro
vision means this rather than that by citing a number of previous deci
sions. As a result, the frequency accorded precedent far surpasses that 
accorded any other aspect of the legal model. 

Precedent parallels meaning and intent in its application to both statu
tory construction and constitutional interpretation. As the justices unan
imously explained: 

Adherence to precedent is, in the usual case, a cardinal and gUIding principal of 
adjudication, ~nd "Iclonsiderations of stare decisis have special force 111 the area 
of statutory interpretation, for here, unlike in the context of constitutional inter
pretation, the legislative power is implicated, and Congress remains free to alter 
what we have done." 1.10 

But in cases concerning constitutional interpretation, the Court is more 
openly willing to reexamine its precedents because the Constitution is 
rarely amended and also - according to Chief Justice Taney - to ensure 
that the reasoning on which such decisions depend remains cogent. 131 

Justice Scalia recently restated the justification for the individual justice 
to discount constitutional precedents: 

With some reservation concerning deCisions that have become so embedded 111 

our system of government that return is no longer possible ... I agree with .Justice 

1.10 Califomia v. Federal Ellergy [{egulatory Comlllisslon, 4.95 U.S. 4.90 (1.9.90), at 4.9.9. 
III Mitchell v. W. T: Grant Co., 416 U.S. 600 (1.974), at 628; Passenger Cases, 7 Howard 

283 (184.9), at 470. Three recent Courts adhere to this stricture, deviating but little 
from one another, as Table 2.2, below, shows. They overturned constitutional decisions 
approximately twice as often as they did nonconstitutional ones. 
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Douglas: "A Judge looking at a constitutional decision may have compulsions to 

revere past history and accept what was once written. But he remembers above 
all else that It is the Constitutlon which he swore to support and defend, not the 
gloss which hiS predecessors have put on it." Douglas, Stare DeCISIS, 49 Colurn 
L Rev 735, 736 (1949).1Jl 

Although precedent is typically presented as an obligatory norm, 
except that constitutiollal issues are always open - theoretically -
for reconsideration, the justices have rarely acceded to those of which 
they disapprove. 1.1.1 Justice Stevens - in dissent, of course - provides a 
candid rationale for nonadherence to precedents of which a justice 
disapproves: 

Despite my respect for stare deCIsIs, I am unwilling to accept Semilw/e Tribe as 
controlling precedent. First and foremost, the reasonll1g of that Opll110n IS so pro
foundly mistaken and so fundamentally IllCOnslstent With the Framers' concep
tion of the constitutional order that It has forsaken any claim to the usual 
deference or respect owed to deCISions of this Court. Stare deciSIS, furthermore, 
has less force 111 the area of constitutional law .... Finally, by its own repeated 
overruling of earlier precedent, the maJonty has itself discounted the importance 
of stare deCISIS III this area of the law. The kllld of judicial activism manifested 
in cases like Semlllo/e Ti-ihe. Alden IJ. Maille. _ . represents such a radical depar
ture from the proper role of thiS Court that it should be opposed whenever the 
opportunity anses.']oj 

'Though precedent, like plain meaning and intent, looks backward, it 
does not appreciably restrict judicial discretion, for a number of reasons. 
First, and most basic, precedents lie on both sides of most every con
troversy, at least at the appellate level. If losing litigants at trial did not 
have authority to support their contentions, no basis for appeal would 
exist. Even judges themselves recognize this fact. Judge Frank M. Coffin 
of the U.S. Court of Appeals for the First Circuit said: "Precedent is cer
tainly real and we learn to live with it. But if precedent clearly governed, 
a case would never get as far as the Court of Appeals: the parties would 
settle." I.JS 

That view was echoed by Judge Frank H. Easterbrook of the United 
States Court of Appeals for the Seventh Circuit, in Chicago. 

I\) SOllth Carolil/a u. Gathers. 4<)0 U.S. 805 (1989), at 835. 
1.\1 Sec Spaeth and Segal, Of!. cit., n. 16, SII/JrtI. 

1.\-, Kimel II. Uonda Hoard of Regel/ts, 145 LEd 2(1 522 (2000), at 5.1 I-5 2 . 

11.1 Linda Greenhouse, "Precedent for Lower Courts: Tyrant or 'reacher," New Yorl< Tillles, 
January 2.9, 1.988, p. 12. 
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"Given that litigation IS so expenSive, why arc parties willing to take their cases 
up?" he asked. "It's because precedent doesn't govern. Precedent covers the maJor 
premise. But the mind-set of the Judge governs the minor premise." 136 

As further evidence that precedents exist to support the contentions of 
both panies, merely consult any appellate court case containing a dis
senting opinion. This, as well as the majority opinion, will likely contain 
a substantial number of references to previously decided cases. Reference 
to these cases will undoubtedly show that those cited by the majority 
support its decision, while those specified by the dissent bolster its con
trary judgment. The same can be said for cases without dissent, as any 
reading of the litigants' briefs will demonstrate. 

As an example, consider the first two campaign spending cases that 
the Rehnquist Court decided. In the first case, by a 5-to-4 vote, the 
justices declared unconstitutional a provision of the Federal Election 
Campaign Act as applied to a nonprofit corporation formed for "pro
life" purposes. m Not only did the corporation not need to set up a polit
ical action committee through which its funds must be filtered, it also 
has a First Amendment right to spend its own money directly. The major
ity as well as the dissenters located an abundance of precedents to 
support their respective contentions. The second case held that govern
ment not only could prohibit nonprofit corporations from contributing 
money directly to political candidates, but it also could forbid them from 
spending their own money on behalf of candidates. Because the three 
conservatives who held that the restrictions violated the First Amend
ment - Kennedy, O'Connor, and Scalia - were able simply to cite the 
precedents used in the preceding case, plus that decision itself, as author
ity for their position, it might superficially appear that the majority 
would not fare as well precedent-wise. Not so. The Court has taken a 
very dim view of censorship, which is what the statute at issue decreed, 
authorizing it only with respect to the military, prisoners, and minor chil
dren. Moreover, the Court has consistently stated that political speech is 
entitled to special protection. Indeed, Justice Marshall, in his opinion of 
the Court, admitted as much: 

Certall1ly, the usc of funds to support a political candidate IS "speech"; inde
pendent campaign expenditures constitute "political expressIOn 'at the core of 
our electoral process and of the First Amendment freedoms.''' l3R 

Il(' Id. 
III Federal Electio/l COl11miSSIO/l v. Massachusetts Citizens for Life, 479 U.S. 238 (1986). 
138 Austill V. Michigall Chamber of Commerce, 494 U.S. 652 (1990), at 657. 

The Legal Model 79 

Nevertheless, Marshall had no diHiculty finding seven cases to support 
the law's constitutionality, including several citations to the majority 
opinion ill Massachusetts Citizens (or Life itsclf!u9 

A second issue may be briefly adumbrated to further illustrate prec
edent's ability to serve contradictory masters simultaneously: the con
ditioning of government actIon in such a way that it inhibits the free 
exercise of religion. On the one hand, government may not deny in
dividuals benefits (e.g., unemployment compensation for refusing to 
work on the Sabbath). But on the othel; government may deny welfare 
benefits to an individual who refuses, for religious reasons, to show 
a social security rlumbel; or to construct a road that defiles government 
land that had traditionally been used by an Indian tribe for religious 
purposes.1 40 

Not uncommonly, the majority itself will note the existence of alter
native lines of precedent. The Court's landmark decision in Griswold v. 
Connecticut provides a most instructive examplc. 141 Not only did the 
majority identify alternative sets of precedents, it did so in a decision that 
shattered legal precedent by establishing a new right to privacy based 
substantially on a heretofore unused proviSIon of the Constitution: the 
Ninth Alllendlllent. I

'
12 In ruling unconstitutional a law that criminalized 

a married couple's use of birth control, the Court rejected a discredited 
line of largely overruled cases. 14

.l Instead, the majority candidly recog
nized the lack of textual authority for its holding: 

'rhe aSSOCiation of people IS not mentioned III the Constitution nor III the Bill of 
Rights. The nght to educate a child 111 a school of the parents' chOice - whether 
public or private or parochial - IS also not mentioned. Nor IS the right to study 
any particular subject or any foreign language. Yet the First Amendment has been 
construed to include certalll of those rights.I'1-! 

1.\" Id. at 65 8- M,. 

,.,,, Sherbert /I. Vel'llcr, 374 U.S. 398 (1963), and Hobble /I. Nom/a Ullem/Jloymellt Appeals 
COlllmissioll, 480 U.S. 136 (1987), versus Bowell /I. noy, 476 U.S. 693 (1986), and 
I.YII!; 1'. ,'Vor!/JllIes! Illdiall Cellletery I'm!edl/le ASS/I., 485 U.S. 439 (19H8). Also sec 
Fm/Jlo),mellt /)Il'ISIOII, Oregoll {)ept. of [-{/II/UII/ I~esollrces /I. SlIIlth, 494 U.S. 872 
(1990 ), upholding the clelllal of unemployment benefits to persons who used peyote for 
rei iglous pu rposes. 

'4, 381 U.S. 479 (1965). 

HZ rr is espeCially instructive to note that the Court's precedent-shattering deCision did not 
requllT It to formally overrule any precedent. It sharrered precedent by creation, not 
destruction. 

'·11 I.e., "Overtones of sOllle argulIlents suggest that l.ochner v. New York, 198 U.S. 45, 
should be our gUide." 381 U.S. at 4H I-H2. 

,.,., fd. at 482. 
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The Court then proceeded to cite twelve cases to document the quoted 
language, which cases also became the authority for the right that its 
decision created. 

As a more recent, but equally innovative, example of precedent's 
ability to use past decisions to create new and innovative law, consider 
Cruzol1 v. Director, Missouri DejJartmel1t of Health, in which the Court 
created a constitutional right to die. 14s To document the principle under
lying the decision - "that a competent person has a constitutionally pro
tected liberty interest in refusing unwanted medical treatment" - and 
thereby sustain the Court's ruling, Chief Justice Rehnquist cited five cases 
as precedent: one pertaining to compulsory vaccination, another to 
search and seizure, a third to forcible medication of prisoners, and the 
(-inal pair to mandatory behavior modification and the confinement of 
children. 146 

A second reason why precedent does not restrict judicial discretion is 
because it consists of two components: the court's decision and the mate
rial facts that the court took into account in arriving at its decision. 
Because the facts in two appellate cases invariably differ, and the degree 
of factual similarity and dissimilarity between any two given cases in
volves an intensely personal and subjective judgment, judges may pick 
and choose among precedents to find those that accord with their policy 
preferences, while simultaneously asserting that these are also the ones 
that best accord with the facts of the case at hand. 

Third, jurists disagree over what constitutes a precedent. One school 
accepts the previously mentioned considerations: decision, plus material 
facts. The other ascertains the ratio decidendi, the underlying principle 
on which the case was decided. Defining the ratio decidendi in an inter
subjectively transmissible fashion seems all but impossible; it does appear, 
however, to turn on a fairly basic principle, one typically more global 
than the rule of law that the court cites as authority for its decision. 

Two cases involving the inheritance rights of illegitimate children 
provide an instructive example of this approach to precedent. The cases 
not only came from the same state, Louisiana, each was decided incom
patibly with the other, thereby providing courts and judges with author
ity to rule in favor of or against the children depending on the decision 
maker's subjective preferences. The first case held that the five illegitimate 
children of a woman could sue for damages because of her wrongful death 

H'\ 497 U.S. 21,1 (1990). ,.!(, ld. at 278-80. 
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due to negligent medical treatment. Starting "from the premise that ille
gitimate children are not 'nonpersons'" (an obvious statement if there ever 
was one!) the Court ruled the statute prohibiting such actions unconsti
tutional because "Itlhe rights asserted here involve the intimate, familial 
relationship between a child and his own mother." 1'17 The second case, 
decided three years later, saw the three dissenters from the first case join 
with Nixon's (-irst two appointees, Burger and Blackmun, to rule that 
Louisiana could constitutionally prohibit acknowledged illegitimate off
spring from sharing their father's estate equally with his legitimate chil
dren. "Levy did not say ... that a State can never treat an illegitimate child 
differently from legitimate offspring." T'he law has a rational basis: "pro
moting family life and of directing the disposition of property left within 
the State."I'IH As a consequence, the Court has a perfectly good precedent 
on both sides of the matter: if it wishes to rule in favor of illegitimates, 
Levy and its progeny nicely suffice; 149 if it does not, Labine is preferable. ISO 

Clearly then, precedent as a component of the legal model provides 
virtually no guide to the justices' decisions. All that one can say is that 
precedent is a matter of good form, rather than a limit on the operation 
of judicial policy preferences. A court should lard its opinions with prece
dents, but doing so will not inhibit the exercise of discretion. And even 
if the court should confront a situation with but a single line of prece
dents - perhaps because it has decided only one case in point - it has 
devices that enable it to deviate from what has been decided, and to do 
so, moreover, compatibly with good legal form. 

There are four such devices - obiter dicta, distinguishing a precedent, 
limiting (or extending) a precedent in principle, and overruling a prece
dent. The first two technically do not alter the scope of the precedent 
involved; the latter two do. 

Obiter Dicta 
Obiter dicta, or simply dicta, indicate that specified portions of the 
opinion in a previously deCided case consist of surplus language. As such, 

1<17 i.CI'Y 11. i.oIlISta/UI, 391 U.S. (}H (19(}8), at 70, 71. 

"'" i.ahill!' I'. lIil/{:ellt, 401 U.S. H2 (!~J7I), at 5.'(}' 
"'" Sec W/eher /I. Aetlla Casllalty &' ,)lIrety Co., 406 U.S. 164 (1972); GOll1ez u. Percz, 409 

U.S. 535 (197,); Ncw./ersey Welfare Rights Orgalllzatu)// v. Cahill, 4'! U.S. 619 
('97,); ./imcllcz 1'. Well/herger, 417 U.S. (}2H (1974); and '[I'/ll1hlc u. Cordoll, 430 U.S. 
7(}2 (!977). 

1.10 Sec Mathews 1'. i.llCi/S, 427 U.S. 495 (197(}); Nort()I1 /I. Mathcws, 427 U.S. 524 (197(}); 

ballo fl. Bell, 4.30 U.S. 787 (197(}); and Lalli /I. Lalli, 439 U.S. 259 (1978). 
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the reasoning contained in those portions do not control decision in the 
case at bar. An oft-cited example concerns the power of the President to 

remove federal off-icials from office. Congress had authorized the Presi
dent to remove postmasters short of their four-year term of office only 
with the advice and consent of the Senate. In f920, Woodrow Wilson 
removed the Portland, Oregon, postmaster without Senate approval. In 
a lengthy opinion, William Howard Taft, the only person to occupy the 
White I-louse and a scat on the Supreme Court, ruled that the President 
could remove any and all executive officials at will. ISI With the estab
lishment of executive agencies during the early New Deal whose officials 
exercised quasi legislative and quasijudicial power, the question of presi
dential removal arose again. The Court thereupon declared Myers applic
able only to those executive officials who exercised purely executive 
power. Congress could restrict the President's removal power of all other 
federal officials. ls2 

Distinguishing a Precedent 
The other method of avoiding adherence to precedent without formally 
altering the precedent in question distinguishes the precedent. Its use 
merely requires the court to assert that the facts of the case before it suf
f-iciently differ from the situational aspects of the precedent. The cases 
concerning the inheritance rights of illegitimates illustrate the matter 
well, particularly Lalli v. Lalli, where the plurality took especial pains to 
distinguish the situation therein from Trimble v. Gordon, which had been 
decided eighteen months earlier. IS] Lalli concerned a New York law that 
bars illegitimates from inheriting their fathers' estates unless the intes
tate father had gone to court and received judicial recognition of his 
paternity within two years of the child's birth. The Trimble majority had 
declared unconstitutional an Illinois law that allowed illegitimates to 
inherit only from intestate mothers, not fathers. The Lalli plurality stated 
that the New York law "is different in important respects" from the Il
linois statute because "even a judicial determination of paternity 
was insufficient to permit inheritance" in Illinois, while "the marital 
status of the parents is irrelevant" to New York. "A related difference" 
pertains to their respective purposes. The Illinois law was "a means 
of encouraging legitimate family relationships," while "no such justifi-

151 Myers v. UllIted States, 272 U.S. 52 (1926). 

1.1) Huml,hrey's Executor v. U11lted States, 295 U.S. 602 (1935). 

1.1.\ '139 U.S. 259 (1978), and 430 U.S. 762 (1977). 
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cation" supports the New York law. Its purpose, instead, "is to provide 
for the just and orderly disposition of property at death." IS4 

Limiting a Precedent in Principle 
The first and less drastic of the two methods of formally altering prece
dent limits them in principle. A classic example concerns the matter of 
taxpayers' suits. Initially, the Court flatly prohibited them as a means of 
challenging the purpose for which federal funds were spent. Given that 
there are millions of federal taxpayers, their individual interests arc 
minute and indeterminable. Any individual taxpayer therefore suffers 
only an indirect inJury at best. Access to the federal courts, however, 
requires direct and substantial injury. ISS Forty-five years later, the Court 
qualified this policy by carving out an exception to the flat ban. If the 
taxpayer challenged Congress's expenditure on the basis that it exceeded 
some specific constitutional limitation on Congress's power to tax 
and spend money (in this case, the establishment clause of the First 
Amendment), then the taxpayer has standing to sue. IS6 

A woman's right to an abortion provides a second example. In 
Roe 1I. Wade/17 the Court held that during the first trimester of 
pregnancy a woman had an untramllleled right to an abortion. Subse
quent decisions have qualified the holding in I~()e, however, to read 
that women have a right to an abortion without undue governmental 
interference. ISH 

Oven.,tling Precedent 
The other way in which a court may formally alter precedent is to over
rule it. Because of the other means available to manipulate precedent, 
none of which shatters the appearance of consistency and predictability 
of judicial decision making to the extent that overruling does, it rarely 
occurs. On the other hand, when the Court docs overrule precedent, it 
tends to say so In a rather straightforward fashion. 'rhus, we may deter
mine the frequency of overruling. As T~lble 2.2 shows, the Supreme Court 
has overruled Its own precedents only 128 times between the 1953 and 
2000 terms. By comparison, it has declared more than four times as 
many laws unconstitutional during this same period. 

1.\·1 419 U.S. at 266, 267, 26H. 1.\\ hothlllgham v. MCI/Oll, 262 U.S. 447 (1923). 

11(, 1'/(l5t u. Cohell, 392 U.S. H, (1968). 1.\7 410 U.S. 1 '3 (1973). 

IIH Maher II. [<OC, 4.32 U.S. 464 (1977); Wcbster v. RelJ1'odllc//l'c Hc(/Ith Serll/CCs, 492 U.S. 

490 (19 89). 
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TABLE 2..2.. Precedents Over1"Uled, 1953-2000 Terms 

Nonconsti- Percent Overfulings 
Court N Constitutional tutional constitutional per term 

Warren 43 29.0 14.0 67.4 2.7 
Burger 46 29.5 16.5 64.1 2.6 
Rel1l1quist 39 26.0 13.0 66.7 2.6 
TOTALS 128 84.5 43.5 66.0 2.7 

Even so, when the Court decides to overrule itself, it not uncommonly 
will do so - mirabile dictu - on the basis of precedent itself. In 1961, for 
example, the Court ruled that no person could be convicted on the basis 
of evidence secured from an unreasonable search or seizure, thereby 
overruling a 1949 decision that allowed state officials to use such evi
dence. ls9 The Court noted that it had just prohibited the states from using 
the fruits of a coerced confession and cited that decision l60 as its author
ity to overrule Wolf: "Why should not the same rule apply to what is 
tantamount to coerced testimony by way of unconstitutional seizure of 
goods, papers, effects, documents, etc.!? 1" 161 

A more recent example concerns a choice of law question: the extent 
to which state rather than federal law governs a state's title to riverbeds 
within its boundaries. In I 973, the Court ruled that such controversies 
must be resolved on the basis of federal law. 162 Four years later, the 
Court overruled itself: "Since one system of resolution of property dis
putes has been adhered to from 1845 until 1973, and the other only for 
the past three years, a return to the former would more closely conform 
to the expectations of property owners than would adherence to the 
latter." 163 

Finally, one should not assume that when a court does adhere to prece
dent no policy change can occur. Not uncommonly adherence to prece
dent will not only alter the Court's policy, but also expand the scope of 
the precedent to which the Court is adhering. A recent example concerns 
the direct purchaser rule, which limits those who may bring an action 
for the violation of the antitrust laws. The Court had held that only direct 

1.\9 Wol(u. Colorado, 338 U.S. 25 (1949). 1611 Rogers V. Rlchl1loll(l, 365 U.S. 534 (1961). 
I('! Mapp lJ. Ohio, 367 U.S. 643 (1961), at 656. 
1('2 HOllelli Cattle Co. u. Arizona, 414 U.S. 313 (I973). 
11'\ Orego/l ex rei. State Land Hoard u. Coruallis Sand & Grauel Co., 429 U.S. 363 (1977), 

at 382. 
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purchasers suffer a redressible injury, not their customers, who are indi
rect purchasers. 164 The rationale for the rule was problems of proof and 
apportionlllent of damages. But the Court applied the rule even where 
state law required the direct purchaser - here a public utility that had 
purchased gas from a producer and the pipeline that transported it - to 
pass its costs on to its ratepayers, and to which the rule's rationale 
accordingly did not apply. As the dissent observed: 

... I cannot agree With the rrgld and expansive holding thar in no case, even in 
rhe utility context, would It be possible to determille in a reliable way a pass
through to consumers of an illegal overcharge that would measure the extent of 
their damage.l('s 

While precedent seems no more likely to explain the Supreme Court's 
decisions than plain meaning or intent, we have developed systematic 
tests for its operationalizatlon, which we present in Chapter 7. "II:) the 
extent that the doctrine of stare decisis is falsifiable, it also turns out to 
be false. 

We conclude the section on the legal model with the following 
COl1lment frol1l Judge Richard Posner: 

There IS a tremendous amount of sheer hypocrisy in JudiCial Opll1lOl1 wntlllg. 
Judges have a terrible anxiety about being thought to base their opil1lons on 
guesses, on their personal views. To allay that anxiety, they rely on the appara
tus of precedent and history, much of it extremely phony.lr.6 

We now leave what Posner states to be the phony world of precedent 
and history, and examine what we believe to be the real world of atti
tudes and values. 

1M '·/alloucr Shoe, /l1C. 1/. UlIlfcd Shoe Machillcry Corp., 392 U.S. 48 I (19<1S), and IlIi1lois 
/lncf, Co. [I. {/Iillois, 431 U.S. 720 (1977). 

11),\ Kallsas 1'. UtilicorfJ United /l1C., 497 U.S. 199 (1990), at 225. 
16(; I.lnda C;rccnhotlsc, Uln 1~lis ()pinion," Net(J York Til1lCS, ScptcTnbcr 26, '999, p. A13-
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Models of Decision Making 

The Attitudinal and Rational Choice Models 

The legal model, as Chapter 2 explains, holds that the Supreme Court 
decides disputes before it in light of the facts of the case vis-a-vis prece
dent, the plain meaning of the Constitution and statutes, and the intent 
of the framers. We have shown that both litigants generally have prece
dents supporting them and each side typically alleges that either the plain 
meaning of the legal provisions at issue and/or the intent of the law 
makers supports its position. If various aspects of the legal model can 
support either side of any given dispute that comes before the Court, and 
the quality of these positions cannot be reliably and validly measured a 
priori, then the legal model hardly satisfies as an explanation of Supreme 
Court decisions. By being able to "explain" everything, in the end it 
explains nothing. 

TIlE ATTrTUDINAL MODEL 

We move now to an alternative explanation of the Court's decisions, the 
attitudinal model. The attitudinal model represents a melding together 
of key concepts from legal realism, political science, psychology, and eco
nomics. 1 This model holds that the Supreme Court decides disputes in 
light of the facts of the case vis-a-vis the ideological attitudes and values 
of the justices. Simply put, Rehnquist votes the way he does because he 
is extremely conservative; Marshall voted the way he did because he was 
extremely liberal. 

, Sce Forrest Maltzmann, James Spriggs, and Paul Wahlbeck, The Collegial Game (New 
York: Cambridge University Press, 2000), eb. I. 
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The Legal Realists 

The attitudinal model has its genesis in the legal realist movement of the 
r 920S. The movement, led by Karl Llewellyn and Jerome Frank, among 
others, reacted to the conservative and formalistic jurisprudence then in 
vogue. According to the classical legal scholars of the time, law was 

a complete and autonomous system of logically consIstent prinCIples, concepts 
and rules. The judge's techlllques were socially neutral, his private vIews Irrele
vant; judging was more like finding than making, a matter of necessity rather 
than choice.! 

Legal jurisprudence had hardly advanced since the great British jurist Sir 
William Blackstone wrote in the eighteenth century that judges "are the 
depositories of the laws; the living oracles, who must decide in all cases 
of doubt." He is sworn 

to determine, not according to his own private Judgment, but according to the 
known laws and customs of the land; not delegated to pronounce a new law, but 
to maimalll and expound the old one. Yet this rule admits of exception, where 
the former determillation IS most eVIdently contrary to reason; much more if it 
be clearly contrary to the divlIle law. But even III such cases the subsequent Judges 
do not: pretend to make a new law, but to vlIldicate the old one from 11lIsrepre
sentation. For if It be found that the former deciSIon IS manifestly absurd or 
unjust, It is declared, not that sllch a sentence was bad law, but that It was not 
law. l 

Against this nescient theory of a static law that judges merely find 
rather than make, the legal realists argued that lawmaking inhered in 
Judging. According to Karl Llewellyn, the first principle of legal realism 
is the "conception of law in flux, of moving law, and of judicial creation 
of law. ",1 

.Judicial creation of law did not result because bad jurists sought 
power for themselves, but as inevitable fallout from an ever-changing 
society. According to Jerorne Frank: 

The layman thinks that it would be possible so to revIse the law books that they 
would be somethlllg like loganrhm tables, that the lawyers could, if only they 
would, contl'lve some killd of legal slidcrule for finding exact legal answers. > •• 

1 Yosal Rogat, "Legal Realism," tI1 Paul Edwards, cd., 'Ole hlcyc/o/Jedia of I'hiloso/Jhy 
(New York: Macmillan, !972), p. 420. 

, Quoted in Walter E Murphy and C. Hermann "mchen, cds., Courts, .fudges (/1/(1 I'oli
tiCS, 4th cd. (New York: Random House, 198('), Pl'· '4, I). 

., Karl Llewellyn, "Somc Realism about Realism - Responding to Dean Pound," 44 
N(/ward /.aw Reu/Cw 1237 (1931). 
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But the law as we have It is uncertain, indefilllte, subJect to incalculable 
changes. This condition the public ascribes to the men of law; the average person 
considers either that lawyers are grossly negl igent or that they are guilty of 
malpractice, venally obscuring simple legal truths in order to foment needless 
litigation, engaging Il1 a guild conspiracy of distortion and obfuscation in the 
interest of larger fees .... 

Yet the layman errs Il1 hiS belief that this lack of precision and finality is to 

be ascribed to lawyers. The truth of the matter IS that the popular notion of the 
possibilities of legal exactness is based upon a misconception. The law always 
has been, IS now, and will ever continue to be, largely vague and variable. And 
how could this be otherWise? The law deals with human relations in their most 
complicated aspects. The whole confused, shifting helter-skelter of life parades 
before it - more confused than ever, in our kaleidoscope age. 

Even Il1 a relatively static society, men have never been able to construct a 
comprehensive, eternalized set of rules anticipatll1g all possible legal disputes and 
settling them in advance. Even in such a social order no one can foresee all the 
future permutations and combll1ations of events; si[Uations are bound to occur 
which were never contemplated when the original rules were made. How much 
less is such a frozen legal system possible 111 modern times .... Our society would 
be straight-jacketed were not the courts, with the able assistance of lawyers, con
stantly overhauling the law and adapting it to the realities of ever-changll1g social, 
Il1dustnal and political conditions.s 

If judges necessarily create law, how do they come to their decisions? 
To the legal realists, the answer clearly is not to be found in "legal rules 
and concepts insofar as they purport to describe what either courts 
or people are actually doing.,,6 Judicial opinions containing such rules 
merely rationalize decisions; they are not the causes of them. 

Without clear answers to how judges actually made decisions, the 
legal realists called for an empirical, scientific study of law,? taking as 
dictum the statement of Oliver Wendell I-lohnes, Jr., that "the prophe
cies of what courts will do in fact, and nothing more pretentious, are 
what I mean by law." "The object of our study, then, is prediction.,,8 

The Behavioralists 

Scholars responded only slowly to the call for scientific study of law. 
Jerome Frank attempted to use the theories of Sigmund Freud and Jean 

.\ Jeromc Frank, Law and the Modem Mind (New York: Coward-McCann, 1949), pp. 

5-7· 
(, Llewellyn, op. CIt., n. 4, supra, p. 1237. 
7 Hcssel Yntcma, "Legal SClcnce and Reform," 34 Columbia Law Review 209 (1934). 

H Oliver Wendell Holmcs, "Thc Path of thc Law," 10 Harvard Law ReVIew 460-61,457 

(1897). While an effective counsel nced not be ahle to explain decisions as long as he 
can predict them, for social scientists, explanation is paramount. 
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Piagel to explain judiCial decisions, but understandably little has come 
of this line of work. 

Meanwhile, the heretofore misnomered discipline of political science 
began to test its theories scientifically. This movement, known as behav
ioralism, argued that 

I. Political science can ultimately become a science capable of pre
diction and explanation .... 

2. Political science should concern itself primarily, if not: exclusively, 
with phenomena which can actually be observed .... 

3. Data should be quantified and "(lndings" based upon quantifiable 
data .... 

4. Research should be theory oriented and theory directed. 9 

Among early behavioral works was a 1948 book by C. Herman 
Pritchett entitled The Roosevelt Court. It systematically examined dis
sents, concurrences, voting blocs, and ideological configurations from the 
COLIrt's non unanimous decisions between 1937 and 1947. Pritchett did 
not provide a theory of Supreme Court decision making, yet he made 
the assumptions behind his work quite explicit. "This book, then, under
takes to study the politics and values of the Roosevelt Court through the 
1I0nunanimous opinions handed down by the justices" and acknowl
edged that the Justices are "motivated by their own preferences." 10 

The Psychological Influence 

Glendon Schubert, drawing on the work of psychologist Clyde Coombs, 
first provided a detailed attitudinal model of Supreme Court decision 
making. 11 Schubert assumed that case stimuli and the justices' values 
could be Ideologically scaled. li:) illustrate: Imagine a search and seizure 
whose constitutionality the Court must determine. Assume the police 
searched a person's house with a valid warrant supported by probable 
cause. There were no extenuating circumstances. 'fhe search uncovers an 
incriminating diary. Now imagine a second search, similar to the first in 
that probable cause existed, but in which the police failed to obtain a 
warrant. Again, there were no extenuating circumstances . 

'J Albcrt Somit and Joseph '!;Incnhaus, '[he /)ellc/O{JII1Cllt o( PolitI wi SCiellce (Boston: 
Allyn and Bacon, 19(7), pp. '77-78. 

It) (New York: Macmillan, 1948), pp. xii, xiii. 
II Clyde Coombs, II Theory o( Data (New York: Wiley, '9(,4); Glendon Schubert, The 

.llIdictal Mimi (Evanston: Northwestern University Prcss, 19(5). See also Glendon Schu
bert, The 1l1dieiil/ Milld /{ellislted (New York: Oxford Unive;'sity Press, '974). 
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Judge 1 Judge 2 Judge 3 

Less 

I I 
More 

Case A Case B 

Degree of Intrusiveness 

FIGURE 3.1. Justices and cases III ideological space. 

According to Schubert, one can place these searches in ideological 
space. Since the search without a warrant can be considered less liber
tarian than the search with the warrant, we place the first search to the 
left of the second search. This is diagrammed in Figure 3. I, where A rep
resents the first search and B the second. Presumably, any search and 
seizure will locate on the line; depending on case characteristics the 
search will be to the left of A, between A and B (inclusive), or to the 
right of B. The less prior justification (probable cause or warrant) and 
the more severe the intrusion (home vs. car, or full search vs. frisk), the 
further to the right the search will fall. The more prior justification and 
the less intrusive the search, the further to the left it will be. The points 
on the line where the searches lie are referred to as j-points. 

Next, we place the justices in ideological space. Consider three jus
tices, I, 2, and 3, who are respectively liberal, moderate, and conserva
tive. 'rhey could easily be ranked on an ideological scale, with I on the 
left, 2 in the middle, and 3 on the right. 

With some additional information we might be able to go a bit further 
and say that justice I is so liberal that he or she would not even uphold 
the search in the first case, perhaps because he believes that police may 
not search and seize "mere evidence," such as papers and diariesY Thus 
we could place justice I to the left of case A. Justice 2 might not be quite 
so strict as justice I; he or she would uphold the search of the home with 
a warrant:, but would not uphold the warrantless search. Thus we could 
place justice 2 to the right of case A but to the left of case B. Finally, 
justice 3 might find the warrant requirement fairly unimportant and 
would uphold any search he or she considered reasonable. Since prob-

I). Sec, e.g., Justice Douglas's concurrence in Berger v. New Yor/;:, 388 U.S. 4 I (1967), at 

64· 
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able cause supported both searches, both are reasonable. Thus we could 
place justice 3 to the right of case B. 'rhe justices are placed in ideolog
ical space with the cases in Figure 3.1. 

Schubert refers to the positions of the justices as their "ideal points" 
(i-points), though as we see below the term is a misnomer. According to 
Schubert, a justice would vote to uphold all searches that are dominated 
by (i.e., arc to the left of) the justice's ideal point and would vote to strike 
all searches that dominate (i.e., are to the right of) the justice's ideal 
point. If this is the situation, though, the i-points represent not the ideal 
points of each justice, but the indifference point. Justice I upholds all 
searches to the left of her indifference point, rejects all searches to the 
right of her indifference point, and is indifferent whether searches at that 
point are upheld or overturned. 

In addition to Schubert, Harold Spaeth investigated the influence of 
attitudes on the justices' behavior in a series of articles and monographs. 
Relying on the work of psychologist Milton Rockeach, Spaeth defined 
his central concept, an attitude, as a relatively enduring "interrelated set 
of beliefs about an object or situation. For social action to occur, at least 
two interacting attitudes, one concerning the attitude object and the 
other concerning the attitude situation must occur." 1.1 The objects are the 
direct and indirect parties to the suit; the situations arc the dominant 
legal issue ill the case. 

In focusing on attitudes, Spaeth's work begins at a microanalytic 
level. For example, Spaeth and Peterson gather the Court's decisions 
into discrete sets of cases, each of which is organized on the basis of 
the "attitude situation" within which the "attitude object" is encoun
tered. These arc categorized as specifically III content as the decisions 
of the Court permit. The theory on which the model is based assumes 
that sets of these cases that form around similar objects and situations 
will correlate With one another to form issue areas (e.g., criminal 
procedure, First Amendment freedoms, Judicial power, federalism) in 
which an interrelated set of attitudes - that is, a value - will explain 
the justices' behavior (e.g., freedom, equality, national supremacy, 
libertarianism).'4 

1\ Ilaroid J. Spaeth, 1111 illt.mellic/IOII to SII/JreIllC COllrt DeclslOII Ma!wlg: {(c/llsed felilioll 
(New York: Chandler Publishing, 1972), p. 65. 

1-' Ilaroid J. Spaeth ;lntl DaVid J. Peterson, "The AnalYSIS and Interpretation of Dimen
Sionality: The Case of Civil Liberties DeCISIOn Making," 15 Alllencill/'/ounral of Polit
ical Sciellce 4 I 5 (197 I). 
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The Economics Influence 

While building on Spaeth's earlier psychological works, David Rohde 
and Harold Spaeth provide an explanation why the justices are able to 
engage in attitudinal behavior.15 Whereas Schubert viewed the attitudi
nal model as a general model of political decision making,16 Rohde and 
Spaeth, influenced by the application of economic notions of rationality 

to political decisions, recognize that decisions depend on goals, rules, and 
situations. While their definitions may have been updated in more recent 
years, the economics influence is obvious. 

Goals 
To Rohde and Spaeth, goals simply mean that "actors in political situa

tions are outcome oriented; when they choose among a number of alter
natives, they pick the alternative that they perceive will yield them the 
greatest net benefit in terms of their goals. ,,17 To Rohde and Spaeth: 

the primary goals of Supreme Court Justices 111 the decision-making process are 
policy goals. Each member of the Court has preferences concerning the policy 
questions faced by the Court, and when the Justices make decisions they want 
the outcomes to approximate as nearly as possible those policy preferences. IS 

Rules 
Next thev contend that an actor's choices will depend on the rules of , , 
the game, "the various formal and informal rules and norms within the 
framework of which decisions are made. As such, they specify which 
types of actions are permissible and which arc impermissible, the cir
cumstances and conditions under which choice may be exercised, and 
the manner of choosing." 19 

The Supreme Court's rules and structures, along with those of the 
American political system in general, give life-tenured justices enormous 
latitude to reach decisions based on their personal policy preferences. 
Members of the Supreme Court can further their policy goals because 
they lack electoral or political accountability, have no ambition for 
higher office, and comprise a court of last resort that controls its own 
caseload. While the absence of these factors may hinder the personal 

LI David W. Rohde and Harold./. Spaeth, Supreme Court J)ecisioll Ma/<illg (San FrancIsco: 
W. I-I. Freeman, 1976). 

16 Schubert, 1965, Of}. cit., n. I I, supra, pp. 15-2 I. 
17 Rohde and Spaeth, Of}. CIt., n. 15, sllpra, p. 70. 18 ld. at 72. I~ ld. at 71. 
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policy-making capabilities of lower court judges or judges in other polit
ical systems, their presence enables the justices to engage in "rationally 
sincere behavior. ,,20 

We start our elaboration of these issues with the fact that unlike most 
othcr appellate courts, the Suprcmc Court controls its own dochet. While 
this does not guarantec that thc justiccs will vote their policy preferences, 
it is a rcquisitc for their doing so. Many meritless cases undoubtedly exist 
that no self-respccting judge would decide solely on the basis of his or 

her policy prefcrcnces. If a citizen sought to have President Clinton's mid
night parclons declared unconstitutional, and if the Supreme Court had 
to decide the case, we would not expect the votes in the case to depend 
on whether the justices favored the particular pardons. But because the 
Supreme Court docs ha vc control over its docket, the justices would 

refuse to decide such a meritless case. Those that the Court docs decide 
tcnder plausible legal arguments on both sides. 

Echoing our position on the discretion inherem in judicial lawmak
ing, .Judge Richard Posner declares: 

Where the Constitution is dear, for example 111 entitling each state to two sena
tors regardless of population, there IS no need for ludiCial review to determllle 
whether there has been a violation. The VIOlation would be obVIOUS, and (save 
in an extraordinary CriSIS) the people would be IIldignant. Where the Constitu
tion IS unclear, judicial rcvlcw IS likely to be gUided by the political IJreJudices 
and the policy preferences of the ludges rather than by the Constitution itself. 
The text IS so old, and the controversies over ItS meaning are so charged with 
political Significance, that constitutional "interpretation" III doubtful cases (the 
only cases likely to be litigated) IS bound to be creative and discretionary rather 
than constrailled and IIlterpretive. 21 

With regard to electoral accountahility, Illany state court Judges are 
subject" to elcctoral sanctioflS. Such judges do indced react to factors such 
as public opinion at least in highly salient areasY But in low visibility 

areas and especially 111 cases that contain a federal qucstion, statc 
supremc courts do flot appear to follow public wants, according to a 

}(1 Jeffrey A. Segal, "Separation of Power C;ames in the POSitive Theory of I.aw and 
Courts," ') I A/IIerrcm/ ['o/itical Sciellce /{cl'icw 28 (1997). 

'I Richard A. Posner, "Appeal and Consent," The New l~efJllblic, August 16, 1999, pp. 
36-40 at 17. 

11 .James KuklinskI and .John Stanga, "Political Partlclparton and Governmental Respon
slveness," 71 Alllericall i'olitical SCle1lce I~el'icw 1090 (1979); James Gibson, "Envi
ronmental Constraints on tlte Behavior of Judges," 14 Law (II/{I Soclcty I<Cl'ICW 343 
(I ')80); I"lltll\rac.:e and Melinda Gann I-Iall, "Nco-Institutionalism and DIssent 111 State 
Supreme Courts," 5 l../oltnwl of i'olitics 'i 4 (1990). 
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recent study.B The evidence on life-tenured federal court judges, 
howevel; suggests no such influence, including those who sit on the 
Supreme Court. 24 

Relatedly, justices are virtually immune from political accountability. 
Congress can impeach Supreme Court justices, but this has happened 
only once and the vote to remove failed. 25 The Court's appellate juris
diction totally depends on Congress and Congress may alter it as it sees 
fit. Rarely, though, has Congress used this power to check the justices.26 

Overall the negative political consequences, electoral or otherwise, of 
limiting judicial independence far outweigh whatever short-run policy 
gains Congress might gain by reining in the Court. Nevertheless, we do 
note that there is some evidence that two Justices, Roberts in 1937 and 
I-Iarlan in r 959, reversed previously unpopular decisions in the face of 
threats by Congress, but such examples are rare indeed. Moreover, while 
the President appoints the justices, he has no authority over them once 
they are confirmed. United States v. Nixon forcefully illustrates this 
point, where three Nixon appointees joined a unanimous Court requir
ing the President to relinquish the Watergate tapes, and thus delivered 
the coup de grace that forced Nixon to resign.27 

'T'his is not to say that a lack of political finality necessarily charac
terizes all Supreme Court decisions. Congress can overturn judicial 
interpretations of statutory language and amendments can undo 
constitutional interpretation. Nevertheless, the fact that the President 
and the Senate choose the justices means that the justices' preferences 
will rarely be out of line with that of the dominant political coalition at 
the time of their individual selection. And even if on some matters they 
are, the difficulty of overriding Supreme Court decisions, even statutory 

2.l Sara C. Benesh and Wendy L Martlllek, "State-Federal .Judicial Relations: The Case of 
State Supreme Court Decision Making in Confession Cases," paper presented at Feder
alism and the Courts: A National Conference, Athens, Ga., February 200 I, and Sara C. 
Benesh and Wendy L Martinek, "State Court Decision Making III ConfeSSIon Cases," 
23 /flstlce System/oumal (2002) [forthcoming]. The authors' findings in both indicate 
that the new Institutionalism may be relatively inoperative in other than high-salience 
areas like abortion and death penalty. 

'" E.g., Micheal Giles and Thomas G. Walker, ".Judicial Policy-Making and Southern 
School Segregation," 3 7/oumal of Politics 9 17 (1975). See Chapter 10, illfra, for further 
diSCUSSIOn. 

2.1 The justice was Samuel Chase, a Federalist, whom the .JeffersonIans impeached 111 1804. 
26 One such instance occurred after the Civil War when Congress denied the Court author

ity to hear appeals of persons detained by the military authorities. The Supreme Court 
complied with Congress's decision in Ex /larte McCardle, 7 Wallace 506 (1869). 

n 4 18 U.S. 683 (1974). 
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ones,2H in a decentralized lcgislative environmcnt mcans that thc Court 
typically has little to fcar from Congrcss. We detail these and othcr 
factors that protcct the Court from Congress whcn we discuss the ratio
!lal choicc model, below. 

Morcover, the supcrmajorities necded to proposc and ratify an amend
ment make constitutional overruling vastly morc difficult. Constitutional 
amendmcnts havc overturned only five Suprcme Coun dccisions: the 
Eleventh Amcndment (1798) overturned Chisholm v. Georgia,29 which 
had allowed individuals to suc states in fcderal courts; the Fourteenth 
Amendmcnt (,868) overturned Scott v. Sal1d(ord,IO which had declared 
blacks ineligiblc for United States citizenship; the Sixteenth Amcndment 
( 1913) overturned PoUod, v. Farmer's Loan and Trust Com/Jany;" 
which had voided the fedcral income tax; the Nineteenth Amendmcnt 
(1920) overruled Minor v. Ha/J/Jel'sett,12 which precluded the Fourtcenth 
Amendment from guarantceing women's suffrage; and the Twenty-sixth 
Amcndment (197') overturned Oregon v. Mitchell,:l.1 which had struck 
a fcdcral law permitting eighteen-ycar-olds to vote in state elcctions. 

With regard to ambition, lower court judgcs may desire higher office 
and thus he influenced by significant political others. Lobbying for a 
Suprcme Court seat from thc lower courts, through speeches or through 
writtcn opinions, is not uncommon. One interested in reachlllg the High 
Court could hardly vote his or hcr personal policy preferences on abor
tion during the Bush administrations if those preferences were prochoice. 
Lower court judges might also bc interested in other political positions 
besides thc Supreme Court. I-lowell Heflin (D-Ala.) went from the 
Supreme Court of Alabama to thc UnIted Statcs Scnatc. Thus wc cannot 
assumc that those intercsted III higher office will necessarily vote their 
pcrsonal policy prcferences. 

Efforts to scek higher office - assuming that such exists - is most 
improbable for today's justices. During the first decade of thc Court's 
existence, members used the office as a stepplllg stone to run for posi
tions such as governor,!'! but today few - if any - positions have morc 
power, prcstige, and security than that of Supremc Court justice. Threc 

!H Sec Beth Henschen, "Statutory Imerpretations of the Supreme Court," I I AlllerlCall J'ol-
ilics Qllarlerly 44 I (1983). 

'" 2 D<llias 419 (1793). 111 19 Howard 393 (18571. 
II 157 U.S. '129,158 U.S. (,01 (1895). 
Ii 88 U.S. 162 (1874). II 400 U.S. 112 (1970 ). 

'" The first chief Justice, John Jay, tWIce ran for governor of New York while on the 
Supreme Court and left the bench when he f;n<llly won. 
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times during the twentieth century members have resigned for alterna
tive (or at least the potential of alternative) political positions, but in 
only one case was the move for a potentially higher office. That occurred 
in 1916, when Charles Evans Hughes resigned in order to seek the 
presidency. The other two cases occurred in 1942, when the exigencies 
of World War II led President Roosevelt to ask James Byrnes to become 
Director of Economic Stabilization, and 1965, when President Johnson 
convinced Arthur Goldberg to become United Nations Ambassador in 
order, Goldberg believed, to negotiate an end to the Vietnam War. 

Finally, the Supreme Court is the court of last resort. Other judges are 
subject to courts superior to their own. Unless they wish to be reversed, 
they must follow the legal and policy pronouncements of higher courts. 
Though the evidence is mixed, examination of appellate court decisions 
in several different issue areas shows little overtly noncompliant behav
ior . .15 The Supreme Court, of course, sits at the pinnacle of both the 
federal and state judicial systems. No court overrules it. .16 

Situations 
Because few areas in political life can be well represented by uncon
strained choice, judicial scholars have carefully limited the attitudinal 
model in its pure form to the one area where it most plausibly applies: 
the decision on the merits. More broadly, attitudinal works have gone 
beyond the unconstrained-choice model when examining factors such 
as the vote on certiorari, formation of the majority opinion, opinion 
assignment, and so on. In these areas, attitudinalists expect that attitudes 
will be a crucial factor shaping decisions, but not the only factor. 
Such works have extended the pure model by starting with notions of 
attitudes, values, and policy goals and intuitively deriving hypotheses 
therefrom based on the rules and situations facing the Court. Thus as 
far back as 1959 Glendon Schubert argued that the justices' certiorari 
decisions would depend on their beliefs as to what would happen on the 

1.\ See Donald R. Songer, "An Overview of Judicial Policymaking in the Ul1Ited States 
Courts of Appeals," in John B. Gates and Charles A. Johnson, cds., The AmeriCall 
Courts: A Critical Assessme1lt (Washington, D.C.: Congressional Quarterly, 1990), and 
Sara C. Iknesh, The U.S. Court of Al1fJeals alld the Law of COllfessiolls: Perspectives 
011 the Hierarchy o(}ustlce (New York: I.FB Scholarly Publishll1g, 2(02). 

.1(, In approximately one fifth of the decisions in which It overruled its own precedents, the 
Warren, Burger, and Rehnquist Courts affirmed the lower court's decision that overruled 
it! Sec Malia Reddick and Sara C. Benesh, "Norm Violation by the I.ower Courts in the 
Treatment of Supreme Court Precedent: A Research Framework," 21 }usticc System 
./ollmal 117 (2000). 
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merits.17 In the 1970S Rohde and Spaeth examined the likelihood of 
minimum winning opinion coalitions while incorporating the anomaly 
of decision making under threat situations . .1H And in this book's prede
cessor volume we showed that opinion writers frequently have to move 
beyond their SHlcere preferences if they hope to obtain a majority 
opinion, especially 111 closely divided cases. On the merits, though, the 
attitudinal model has produced clear and convll1cing evidence of the 
overwhelming importance of the justices' attitudes and values, as we 
demonstrate in Chapter 8. 

TilE RATIONAL CIIOICI-: MODEL 

The final model we consider is the rational choice model, which we dis
cussed briefly above in terms of its influence on the attitudinal model. 
The rational choice paradigm represents an attempt to apply and adapt 
the theories and methods of economics to the entire range of human 
political and social interactions. Because of the scope of this paradigm, 
innumerable rational choice models that rest on a common set of 
assumptions exist. While scholars might quibble about the core of ratio
nal choice, we adopt William Riker's statement of its essence: 

I. Actors are able to order their alternative goals, values, tastes and 
strategies. This means that the relation of preference and indiffer
ence among the alternatives is transitive .... 

2. Actors choose from available alternatives so as to maximize their 
satisfaction.19 

The first statement requires that individuals can rank alternatives, 
such that an individual either prefers one alternative to another or is 
indifferent between them. For example, a justice might prefer, say, revers
ing a lower court decision to not hearing the case (i.e., denying cert), and 
might prefer not hearing the case to affirming it. Moreover, individual 

17 C;lendon SchubcrI, QUa/lwa/wc Allalysls o(./IU/iciailleh(////or (Glencoe, III.: Free Press, 

1959)· 
IH Rohde and Spaeth, of I. cit., n. 15, sll{ml, chs. 8 and 9. 

I" William H. Riker, "Political SCience and Rational Choice," in James E. Alt and Kenneth 
A. Shcpslc, cds., Pas/icctllles Oil Positwc Po/ittcal ECOlIOIIIY (New York: Cambridge Uni
versity Press, 1990), p. 172. We note, additionally, that there may be serious differences 
among rational chOice theorists about noncore assumptions. We rely primarily, though 
not exclUSively, on the writings of William Riker, who more than anyone created the 
field of positive political theory (the application of rational choice theory to political 
phenomena) . 
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preferences are transitive, such that if the justice prefers reversing to 
denying cert, and denying cert to affirming, then the justice must prefer 
reversing to affirming. 

The second statement requires only that the actor attempt to maxi
mize satisfaction. Actors are allowed to make errors that frustrate their 
goals because they lack information about the consequences of their deci
sions, about the preferences of others, and so on. Nor are there any limits 
as to what brings actors satisfaction; no goals are ruled out. 

This breadth, we note, means that while specific rational choice 
models can be falsi fled, as scholars invariably state the goals assumed to 
motivate their speciflc models, rational choice theory itself, for the most 
part, cannot be.40 If any goals are allowed, then there must always be 
goals that can explain the behavior in question. For example, Riker 
argues that even suicide can be consistent with rational choice theory.41 
Moreover, as Riker recognizes, the allowance of incomplete information 
means that even for a specific goal, all choices, even the most foolish 
ones, can be deemed rational because they may result from incomplete 
informationY 

Maximizing satisfaction requires rational foresight, the consideration 
of the consequences of one's decisions. For example, justices often engage 
in error-correction, voting to hear a case if they disapprove of a lower 
court decision in the hope of reversing it. But if a justice casts a decisive 
vote to grant cert in a disfavored case but the Court affirms the decision, 
voting to grant will have harmed her goals, as she would have been better 
off if cert had been denied. When an actor considers the ramifications 
of his or her actions in a game-theoretic situation and makes the best 
response to that situation given available information, that actor may be 
said to have behaved strategically. This may involve acting in accordance 
with one's sincere preferences, or it may involve acting in a sophisticated 
manner, that is, against one's sincere preference in order to obtain a better 
result. For example, if the justice believed that the Court would reverse 
the lower court decision, then the strategic choice would be his or her 
sincere preference: to grant cert. But if the justice thought the Court 
would afflrm the lower court decision, then the strategic choice would 

40 Taklllg actions that defeat one's goals would seem to qualify, but Riker and Ordeshook 
argue that if one's behavior is contrary to one's stated goals, then we should disbelieve 
the stated goals and give credence only to the behavior. See All IlltroductlOll to POSItIVe 

PolitIcal Theory (Englewood Cliffs, N . ./.: Prenticc Hall, 1973), p. 21. 

." ld., and Rikcl; ofJ. cit., n. 39, supra, p. 173. 4l Rikcr, id. 
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be to vote to deny cert in order to prevent the disfavored lower court 
decision from being affirmed by the Supreme Court. 

Unlike the intuitions that frequently influence behavioral models, 
rational choice theorists typically insist that hypotheses and explanations 
derive from mathematical and/or logical deductions.43 Thus to Bruce 
Bueno de Mesquita, scientiflc knowledge cannot be attained "without 
the abstract, rigorous exercise of logical proof. ,,4'1 

T'he goal of logical proof in rational choice theory is the finding of 
equilibrium. An outcome in equilibrium is a stable outcome, one that no 
player has any incentive to unilaterally shift away from. While there are 
different types of equilibria, the broadest and most widely used, Nash 
equilibria;" represent a best response to the other player's best response. 
For a classic example, consider Anthony Downs's conclusion that in a 
two-party system in which voters vote ideologically, the party closer to 
the median voter will win. rf the median voter is at 50 on a ideological 
scale of 0 to 100, and the left party is at 30 while the right party is at 
60, the right party will capture the votes of all citizens to the right of 
45, the midpoint between 30 and 60. Since this includes the median, the 
party will win a majority. But the parties' positions are not in equilib
rium, as the left party's best response to a right party at 60 is not to 
remain at 30. Let's say the party moves to 45, while the right party stays 
where it is. In the next election, the left party will win, as it captures all 
voters to the left of 52.5. A right party at 60 is not a best response to a 
left party at 45, so the right party then moves closer to the middle, which 
induces the left party to move toward the center. Eventually, both parties 
will converge on 50. This equilibrium is each party's best response to the 
other party's best response. 

Equilibria, as with the logical proofs from which they derive, are 
crucial to most rational choice theorists. They represent "a prediction, 

·Il David Austen-Smith and Jeffrey S. Hanks, PosllllJe PolitIcal 'Theory 1 (Ann Arbor: Uni
versity of Michigan Press, 1999), p. xi; Michael Laver, the Politics of Pnuate Desires: 
The Gll1de to the Politics o/I((lIlO1wl Choice (New York: Penguin Hooks, 1981), p. I I; 

Riker and Ordeshook, o/J. cit., n. 40, supra, pp. 9-12. Alternatively, sce I.ce Epstein and 
.lack Knight, "'finvard a Strategic Revolution in Judicial Politics: A Look Hack, a Look 
Ahead," B Political nesearch Quarterly 625 (2000) . 

. ,., Hruce Bueno de MesqUita, "'j()ward a Scientific Undcrstanding of International Con
flict: A Personal View," 29 IlItel'l/{/tl(Jl/al Studies Quarterly 121 (1985), p. 129. 

.l\ We include under "Nash equilihna" ItS vanous rcfincments, such as subgal11c-pcrfect 
equilihria, perfect Bayesian equilihna, scquential equilihria, perfect equilibria, and trem
bling hand equilibria. 
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for a prespecified circumstance, about the choices of people and the cor
responding outcomes. This prediction generally takes the form of 'if the 
institutional context of a choice is ... and if people's preferences are ... 
then the only choices and outcomes that can endure are ... '" (ellipses 
in original).46 To Riker they are absolutely essential to both social science 
theory47 and explanation, providing necessary and sufficient conditions 
for choices to occur.48 Note, though, that Epstein and Knight dispute the 
centrality of equilibrium analysis for rational choice models, labeling the 
positions taken by each side of this debate a play "to its competitive 
advantage. ,,49 

While we agree with Epstein and Knight that equilibrium analysis is 
not the only way to "do" rational choice theory, equilibrium analysis is 
rational choice theory's most powerful tool and is clearly the compara
tive advantage that rational choice theory has over other theories. 

The Supreme Court and Rational Choice Theory 

The Supreme Court rational choice arena may be divided into two 
camps: an internal camp that focuses on the interactions among the jus
tices and an external camp that focuses on constraints imposed on the 
Court by other political actors. For better or worse, the leading internal 
rational choice studies of the Supreme Court, such as Walter Murphy's 
masterful Elements of.1udicial Strategy,50 have not availed themselves of 
the exceptional power that equilibrium analysis provides. The conse
quences of this for Murphy's work, in terms of the possibility of a ratio
nal choice theory of the Court, are laid out by Edward Schwartz, who 
tries to explain why Murphy's work did not achieve the prominence of 
Riker's, Downs's, or Thomas Schelling's: 

All three of these authors produced very specific behavioral predictions within 
their books. Some of these predictions were more credible than others, but even 
those that seem most incorrect spawned attempts to refine the theory in order 

,1(' Peter C. Ordeshook, Game Theory mzd Political Theory (New York: Cambridge UI1l-
versity Press, 1986), p, xii, 

,rl Rikel; Gp. cit., n. 39, stl/Jra, p. 175. 48 [d. at 177. 

,19 Epstein and Knight, 0/7. cit., n. 43, sU/Jra, p. 642. 
10 (Chicago: University of Chicago Press, 1964). Our list of leading rational choice works 

on the Court also includes Lee Epstein and Jack Knight's award-winning Choices .Jus
tices Mal<e (Washington, D.C.: Congressional Quarterly Press, (998), and Forrest Maltz
man, James E Spriggs II, and Paul J. Wahlbeck's award-winning The Collegial Game 
(New York: Cambridge University Press, 2000). 
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to produce results more III accord With observed behavior. Murphy, however, 
only Identified strategies that might be pursued under some circumstances. Often, 
such a pronouncement is Immcdiately followed by a disclaimer that thc contrary 
strategy might be more appropriate under other circumstances. The problem IS 
that he denves no tight predictions about exactly when we should expect to sec 
certain behaviors as opposed to others. 

To Wit, from the chapter on "Marshalling the Court," Murphy wntes "Ia 
lusticel would probably feel It unethical to appeal to the strong personal dislike 
of one JustICe for another, though there may have been occasions when such an 
appeal would have been effective." Murphy IS Just stating that sometimes we will 
observe a strategy and sometimes we won't. 

In the same section, Murphy suggests that "when a new lustice comes to the 
Court, an older colleague might try to charm his JUlllor brother." Might? Well, 
when will he and when won't: he? We now understand from game theory that 
such overtures arc likely to be perceived as "cheap talk" absent some costly signal 
attached thereto. The book IS filled With such lukewarm or fuzzily conditional 
recommendations about strategies that the Justices can employ. A scholar reading 
the book IS likely to emerge from the experience, as I did, wondering exactly 
what Murphy thought Supreme Court justices actually do, given that he seems 
to believe that almost any tactic Illight be useful (or lIot), depending upon the 
ci rculllsta nces. 

Why does Murphy come across so wishy-washy where Downs, Riker and 
Schelling appear bold, deCISive and challenglllg? The answer lies III understand
ing the importance of denvlllg equilibnum predictions. Downs, Riker and 
Schelling actually wnte down models, solve them and derive equilibna - Murphy 
docs not. Without attention to finding cOlllblllatlons of ludiclal strategies that 
formed III equilibrrulll, it was not possible for Murphy to generate hypotheses 
about exactly what kllld of strategies we should expect to observe the justices 
pursulllg. 

Absent such predictions and hypotheses there's nO( much for subsequent 
scholars to slllk their teeth into. Murphy all but admitted that any behaVior might 
be a good strategy, so it was not possible to refute or corroborate hiS theory. All 
that Murphy managed to do was to provide a laundry list of strategic concerns 
for the Justices to thlllk about. He left to others the job of matching desirable 
strategies With particular scenanos. SI 

Schwartz, a rational choice theorist, goes on to declare: 

Schubert, on the other hand, offers a tight IIlternally consistent theory of Judi
Cial behaVior. It was possible to apply thiS theory to available data and IIlvestl
gate whether It predicted actual JudiCial practice. Scholars like Rohde and Spaeth 
(1976) latched onto Schubert's theory, Improved upon it, and spawned the atti
tudinal model that enJoys a pOSition of prominence withlll the JudiCial politics 
community to thiS day.S! 

\I Fdward Schwartz, "The New Flcments of JudiCial Strategy," unpublished manuscript, 
Harvard University, 1997, pp. I H-20 . 

. 11 [d. at 20. 
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Similar to Murphy's work, the most prominent of the recent rational 
choice works on the Supreme Court do not derive or adapt equilibrium 
solutions, for example, they do not demonstrate that interactions among 
the justices constitute a best response to a best response, or alternative 
equilibrium solutions. Consider, for example, various works that con
sider multiple opinion drafts as evidence of strategic behavior.S3 While 
this seems to make sense, this hypothesis fails to account for the likeli
hood that if delay is costly, a rational opinion writer will preemptively 
accommodate her coalition. Indeed, the adaptation of at least one promi
nent class of bargaining models would lead to the conclusion that the 
best response of the opinion writer is to write a first draft that leaves the 
fifth most distant member of the coalition just barely at the point where 
I f .. . I 54 

S 1e pre ers slgmng on to concurnng separate y: 
To date, the top journals of political science have published less 

than a handful of studies that derive or examine equilibrium behavior 
of judges,s-' though economics journals, of course, have published 

.\3 Paul J. Wahlbeck, .lames E Spriggs II, and Maltzman, "Marshalling the Court: Bar
gaining and Accommodation on the U.S. Supreme Court," 42 Americanlollmal of Polit
ical SCIence 294 (1997); and Epstein and Kt1Ight, 0/). cit., n. 50, supra, ch. 3. 

\., Arid Rubinstein, "Perfect Equilibrium in a Bargaining Model," 50 EconometrIca 97 
(1982). See also Maltzman, Spriggs, and Wahlbeck, op. CIt., n. 50, supra, ch. 4. 

.15 Accepting the Amerrcan Political Science Review, the American lott1'llal of PolitIcal 
Science, and the loumal of Politics as the top journals, we count to date one case study 
(Robert Clinton, "Game Theory, Legal History, and the Origins of Judicial Review," 3 8 
AlI1encall./ollmal of Political Science 285 (1994)), one analysis of certiorari (Charles 
M. Cameron, Jeffrey A. Segal, and Donald R. Songer, "Strategic Auditing in a Political 
Hierarchy: An Informational Model of the Supreme Court's Certiorari Decisions," 94 
American Political Science /{eview I09 (2000)), and one comparative study (Georg 
Vanberg, "Legislative-Judicial Relations: A Game-Theoretic Approach to Constitutional 
Review," 45 Alllericclll lOllmal of Political Science 346 (200 I)) that derive equilibria. 
Two others test equilibrium predictions derived elsewhere (David Rohde, "Policy Goals 
and Opinion Coalitions in the Supreme Court," I 6 American lOltnral of Political Science 
208 ('972), and Jeffrey A. Segal, "Separation of Powers Games m the Positive Theory 
of Law and Courts," 9 J American Political Sctence /{evlew 28 (1997))· 

There is also a growing rational choice literature on the behavior of Juries. For 
example, Fedderson and Pesendorfer conclude that unanimous juries arc more likely to 

convict the innocent or acquit the guilty than majority-rule juries. See Timothy Fedder
son and Wolfgang Pesendorfer, "Convicting the Innocent: The Inferiority of Unat1lmous 
Jury Verdicts under Strategic Voting," 92 AlIlerican Political SCIence /{evlew 23 (1998). 
Gerardi concludes that as jury size increases, unanimous junes almost never convict. In 
his prime example, the probability of acquitting the guilty is greater than 0.5 for f1ve
person Junes and almost 0.67 for twelve-person Juries. See Dino Gerardi, "Jury Verdicts 
and Preference Diversity," 94 ilmerican Political Science RetJiew 395 (2000). Needless 
to say, empirical support is lacking for both sets of f1ndings. 
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more. 56 Moreover, while there are some internal equilibrium models out 
there,57 these models have not been empirically tested. 

Because the internal works are either consistent with earlier attitudi
nal works or, at least, not inconsistent with them (see pp. 86-97), and 
because these works generally do not test equilibrium predictions, which 
are central (and to some, essential) to rational choice theory, we foclls 
on the external works. This external literature formally derives and tests 
equilibrium predictions that directly contradict the attitudinal model. 
The prime subject of most of these articles has been the separation-of
powers model originally formulated by Brian Marks. 5x 

The Marksist Separation-of-Powers Model 

Separatlon-of-powers models examine the degree to which the courts 
must defer to legislative majorities in order to prevent overrides that 
result in policy worse than what the court might have achieved through 
more sophisticated behavior. In the lanclmark work, Brian Marks care
fully examined the placement of preferences in Congress that prevented 
Grewe City College v. Bell59 from being overturned prior to 1986.60 

1(, Sec, e.g., Thomas J. Miceli, "Optimal Prosecution of Defendants Whose Guilt Is Uncer
tain," 610tmral of 1.(/1/1, FC(J//oll1ics alld Orgallizatioll ,89 (, 990); Edward P. Schwartz, 
"Policy, Precedent, and Power: !\ Positive Theory of Supreme Court Decision Making," 
8 ./olmUlI of I.tlw. FC(J//O/llICS alld Orgallizatioll 2'.9 (, 992); I.ewis A. Kornhauser, 
"Modeling Collegial Courts I: Path Dependence," '2 Illterl/altollal RctJlcw of LaU! alld 
ECOIlOII1ics '(,9 (1992); and Gregory A. CaklcJra, John R. Wright, and Christopher 
J. W. Zorn, "Strategic Votrng and Gatekeeping in the Supreme Court," 10111'11(11 of l.aU!, 
FeOllo/lllCS al/(I Orgalliz(/luJ// (, 999 l. 

Of these articles, only the model rn the CaldeIra et al. article has been tested 
empirically. 

YI Sec. e.g., Thomas H. Hamillond. ChriS W. Bonneau, and Reginald S. Sheehan, "Toward 
a Rational Choice Spatial Model of Supreme Court Decision Makrng: Maklllg Sense 
of Certloran, the Orlgillal Vote on the Merits, Opinion Assignillent, Coalition Forma
tion and I'vtuntenance, and the Final Vote on the Choice of Legal Doctrine," paper 
presented at the '.999 annual meeting of the American Politteal Science ASSOCiation, 
Atlanta, Ga. 

I< We exclude from conSideration here the hundreds of articles in "law and economics" 
that attempt to demonstrate the economic efficiency, or lack thereof, of judicial 
deciSions. 

19 4(,5 U.S. 555 ('<JiL!). 
'" Bnan A. Marks, "A Model of JudiCial Influence on Congressional I'olicymal<lng: Grouc 

City College u. Hell," working papers in Political SCience, 1'-88-7, Hoover Institution, 
Stanford UniverSity, 1988. Scnate Judiciary Committee Chair Ornn Hatch (R-Utah) kept 
override legislation bottled up III his committee. 
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FIGURE 3.2. The neo-Markslst model. H: House ideal point; S: Senate ideal 
POlllt; C: Court ideal pOlllt; III: House indifference curve; Is: Senate indifference 
curve; S(C): point on set of irreversible decisions where Senate is indifferent to 
Court Ideal point; I-I(C): point on set of Irreversible decisions where House IS 
IIldifferent to Court ideal point; X": equilibriulll. 

Consistent with the attitudinal model, Marks claimed that the justices 
simply voted their ideal points. Building on his work, subsequent neo
Marksist theorists argued that if the Court exercised rational foresight, 
it would not always choose its ideal point.61 We present a standard rep
resentation of these models. 

Consider the example in Figure 3.2, where the Court must decide a 
case in two-dimensional policy space. The game is played as follows. 
First, the Court makes a decision in (x!, X2) policy space. Second, the 
House and Senate can override the Court decision if they agree on an 
alternative. H, S, and C represent the ideal points of the I-louse, Senate, 

(" Sec, e.g., John FerCJohn and Charles Shipan, "Congressional Influence on Bureaucracy," 
6 .Jollmai of Law, Economics and Orga1llzatio1l J (J 990); and Rafael Gcly and Pablo 
T. Spiller, "A Rational Choice Theory of Supreme Court Decision Making with Appli
cations to the Slate Farm and Grove City Cases," 6 .Journal of Law, EC01lOlIllCS and 
Organizati01I 263 (1990). 
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and Court, respectively. The line segment HS represents the set of irre
versible decisions. That is, no decision on that line can be overturned by 
Congress, because improving the position of one chamber by moving 
closer to its ideal point necessarily worsens the position of the other. 
Alternatively, any decision off of HC - call it x - can be overturned, 
because there will necessarily be at least one point on HC that both H 
and C prefer to x. Imagine, for example, a Court decision at the Court's 
ideal point, C. The arc Is represents those points where the Senate is indif
ferent to this decision. And, obviously, the Senate prefers any point inside 
the arc to any point on the arc (or, obviously, outside the arc). Similarly, 
III represents those points where the House is indifferent to the Court's 
decision. Thus, both the I-Iollse and Senate prefer any point between S(C) 
(the point on the set of irreversible decisions where the Senate is indif
ferent to the Court's decision) and I-I(C) (the point on the set of irre
versible decisions where the House is indifferent to the Court's decision) 
to a decision at C. 

What, then, should a strategic Court do in this situation? If the Court 
rules at its ideal point (or, indeed, any place off the set of irreversible 
decisions), Congress may overturn the Court's decision and replace it 
with something that is necessarily worse from the Court's perspective. 
For example, if the Court rules at C, then Congress's result will be some
place between S(C) and I-I(C). 'rhe trick for the Court is to find the point 
on the set of irreversible decisions that is closest to its ideal point. By the 
Pythagorean Theorem, it accomplishes this by dropping a perpendicular 
onto the line. Thus, rather than voting sincerely at C and encling up with 
a policy someplace between S(C) and H(C), the Court rules at X\ the 
point between SiC) and H(C), indeed, the point between H ancl S, that 
it prefers the most. 'This is the equilibrium result. 

The separation-of-powers games vary in a variety of details, such as 
the number of issue dimensions, the number of legislative chambers, the 
influence of committees, and the existence of presidential veto. But 
regardless of the speciflc assumptions made, these models (with the 
important exception of Marks) assume that the Court will construe leg
islation as close to its ideal point as possible without getting overturned 
by Congress. 

The separation-of-powers models, like all models, make a series of 
assumptions about the behavior in question. What is noteworthy about 
the simplifications is that they typically make it easier to conclude that 
the Court will defer to congressional preferences. These assumptions 
involve the Supreme Court, Congress, and interactions between the two. 
We begin with assumptions about the Court. 

I 

l 
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Perfect and Com/JLete Information 
Virtually every separation-of-powers model assumes the justices have 
perfect and complete information about the preferences of Congress. 62 

Implicitly, these models also assume complete information about Con
gress's transaction and opportunity costs (which are, in fact, assumed to 
be zero).63 If a policy-seeking Court knew that a particular decision 
would cause Congress to worsen the result, it boggles the imagination 
to conclude that the Court wouldn't make the necessary compromises to 
obtain a better final outcome. But the Court, at best, will have some form 
of probability distribution as to the preferences of Congress, with some 
vague inkling about the costs and benefits to Congress of override (based 
on its preferences and loss function). If the justices typically believe they 
face a Congress unlikely to override their decisions,64 then they will be 
significantly more likely to vote their sincere preferences. 

Enforced Statutory Interpretation 
Nearly unanimous are the separation-of-powers modelers in their deci
sions to treat the level of interpretation as exogenously determined. 
Nevertheless, in many cases the Court can opt out of statutory mode and 
find constitutional bases for its decisions.6s Consider, for example, a 
Court intent on striking private affirmative action plans. William 
Eskridge argues that in United Steelworkers v. Weher66 the Court had 
such preferences but was deterred by a Congress that might have over
ridden such actionY If we forget that a divided Court had upheld the 
constitutionality of affirmative action just one year earlier68 and thus 
could not have been that opposed to affirmative action, we still have the 
possibility that a conservative Court could have opted into constitutional 
mode. Following Shelley v. Kraemer,69 the Court could have ruled that 

62 Daniel B. Rodriguez, "The Positive Political Dimensions of Regulatory Reform," 72 
Washillgtoll Ulliversity Law Quarterly I (1994), p. 95. 

63 Alternatively, we could view this as perfect information about whether the Court is 
facmg a Congress that will override if the Court rules outside the set of irreversible deci
sic>I1s, which Congress always would. 

"" William N. Eskridge, Jr., "Overriding Supreme Court Statutory Interpretation Deci
sions," 101 Yale Law1oumal}}1 (1991), p. 365. 

6.\ Pablo T. Spiller and Matthew L. Spitzer, "Judicial ChOIce of Legal Doctrines," 8.1otl.wal 
o( Law, Ecolloll1ics alld Organization 8 (1992). 

6(, 443 U.S. 193 (1979). 
", William N. Eskridge, Jr., "Renegmg on History? Playmg the Court/Congress/President 

Civil Rights Game," 79 Cali(orll/a Law Review 61 3 (1991). 
6H Regel/ts v. Baldee, 438 U.S. 265 (1978). 69}}4 U.S. 1 (1948). 
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such private contracts, though legal, could not be judicially enforced. 
Restricting the Court to statutory mode underestimates the Court's 
freedom to act. 

UnidimensionaL Issues 
The standard separation-of-powers model not only forces the Court to 
reach deciSions statutorily, it also forces the Court to reach decisions 
in a unidimensional policy space. Unlike the congressional committee 
system, no corresponding method prevents the Court from bundling 
issues. Indeed, Court cases often contain multi pie dimensions. One likely 
result is that a strategic Court, through what Riker has labeled "heres
thencs, ,,70 can reframe andlor bundle issues so as to protect itself from 
reversal. For exam pie, the Supreme Court recently required a state insti
tution to provide funding for a Christian newspaper.71 Surprisingly, the 
howls of outrage that might typically accompany such a decision did not 
occur. 'fhe reason, no doubt, is that: the Court packaged the case as a 
freedom of speech issue. If the University of Virginia generally provides 
funding to other student newspapers, it cannot deny funding to one 
because of its religious slant. The Court's preemptive ability to strategi
cally manipulate issues protects it from congressional overrides. 

We next consider separation-of-powers assumptions about Congress. 

CostLess LegisLati01tlSaiie11ce 
The separatlon-of-powers models treat the enactment of legislation as 
costless. Needless to say, Congress incurs both transaction costs and 
opportunity costs. At the very least, this expands the Court's discre
tionary zone, and thus makes it less likely for the Court to defer to Con
gress for fear of being overturned. 

Limited Veto Points 
How legislation gets passed is vitally important to the separation-of
powers model. 'Theoretically, the gist of the model merely requires 
chamber rnedians, as in Figure 3.2. Of course, the addition of commit
tees, presidential veto, and so on would greatly increase the model's cor
respondence to reality, without altering the fundamental understanding 

10 William H. Riker, "The Hcresthetlcs of Constitution-Making: The Presidency In 1787, 
With Comments Oil Determinism and Rational Choice," 78 AlIlericall Political SClellce 
l<cIJ/ew I (1984). 

"II l<oscllherRer (I. UIII/!ersity o( Virg/11/(/ 'i 1 5 U.S. 819 (1995). 

i 
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of the model. Nevertheless, understanding the actual extent to which the 
Court must defer to Congress requires greater realism. Specifically, as the 
number of places where legislation can be kept off the floor increases, 
the Court's discretionary zone increases. Thus, under a potentially more 
realistic view of the legislative process, the Court's ability to act sincerely 
might be guaranteed most of the time. 

For example, according to some views of congressional procedure, 
relevant committee chairs are capable of bottling up legislation. Indeed, 
Marks's study of Grove City gives full credit/blame to killing override 
legislation to Senate Judiciary Chairman Orrin I-latch. Eskridge also finds 
committee chairs to have special influence over their committees' 
actions. 72 

Tc) the extent that this view of the legislative process is correct, the 
set of irreversible decisions is likely to be much greater than currently 
modeled by the standard separation-of-powers models. Between [956 

and [986, either James Eastland (D-Miss.) or Strom Thurmond (R-S.C.) 
headed the Senate Judiciary Committee, except for Ted Kennedy's two
year reign in [979- [980. Eastland's Americans for Democratic Action 
scores while chair averaged [2. I, while Thurmond's averaged 2.5.?3 

Meanwhile, either Emanuel Celler (D-N.Y.) (1955-72) or Peter Rodino 
(D-N.J.) (1973-88) headed the House Judiciary Committee during this 
period. Both were liberals whose ADA scores averaged in the 80S. If over
ride legislation requires the support of both judiciary chairs, then the 
Court was effectively immune from congressional interference. Thus, 
the Supreme Court has significantly more discretion than these models 
suggest. 

Finally, we consider assumptions about Congress/Court interactions. 

Last Licks 
The separation-of-powers models discussed above and below vary as to 
the inclusion of Presidents, agencies, and second chambers of Congress. 
However, they do not vary in that they always give Congress the final 
move. Ferejohn and Weingast note that 

if we can say nothing else With certainty, we can say that there IS no "last word" 
III politics. No person or individual ever gets to say what the law is finally; Con
gress can and often docs react to Court decisions, as can agencies and the pres-

72 Eskridge, 01). cit., n. 67, sll[)ra, pp. 625, 635. 
J.I Michael J. Sharp, The Directory of Congressl(JIlai Voting Scores and Interest Groul) 

[(atmgs (New York: Facts on File Publications, 1988). 

The Rational Choice Model 109 

ident. Each actor 111 the political and legal settll1g - preSident, agency, Congress, 
litigants, court - can take new courses of action, devise new interpretations or 
enact new statutes. This capacity to react IS a fundamental feature of the polit
Ical process.74 

Obviously, giving Congress the final move is completely arbitrary and, 
moreover, biases the outcome toward congressional influence. As Fere
john and Weingast suggest, if Congress overturns a statutory decision of 
the Court, the Court nonetheless interprets the meaning and the valid
ity of the remedial legislation. For example, the Supreme Court 
responded to Congress's decision to override Laml}( v. Gilbertson?> by 
declaring pertinent parts of the override unconstitutional. 7

(, In at least 
one series of Court decisions-overrides-reinterpretations-reoverrides, 
"Congress had to pass the same statute three times to achieve its origi
nal goal.,,77 While Congress might win such battles more often than not, 
the standard separation-of-powers models underestimate the Court's 
freedom to act by completely eliminating the Court's ability to react to 
congressional action. 

Exogenous ./udicial Preferences 
The separation-oF-powers literature treats judicial preferences as if they 
were exogenously cletermll1ed, which often allows them to be far to the 
right or left of congressional and/or presidential preferences. While it 
might not be unusual to find particular Supreme Court justices whose 
preferences lie outside the set of irreversible decisions, it would be rare, 
indeed, to find that the President and the Senate consistently nominate 
and approve people who are well to the left or to the right of their pref
erences (see Chapter 5). This is especially true when seats that may affect 
the median position of the Court are at stake.7H Thus, under Robert 
Dahl's formulation,79 the Supreme Court follows the preferences of the 
dominant electoral coalition not because of deference (whether strategic 
or otherwise) to its preferences, but because the coalition chooses the 

I." John Ferqohn and Barry We1l1gast, "A Positive Theory of Statutory Interpretation," 12 
IlItel'l/(IfI()/I(/I/~euteUJ of l.aw tll1ri I';cclllolllics 263 (1992), at 263. Despite their cogent 
argument, Ferejohn and Wcingast then proceed to give Congress rhe last word. 

/.\ 501 U.S. 350 (1991). 7(' Plallt u. S/ll!l1dthrift Farlll, 514 U.S. 211 (1995). 
17 Eskridge, (1). cit., n. 64, slI/lra, p. 410. 
"IX Peter H. LemIeux and Charles H. Stewart III, "Advise? Yes. Consent? Maybe. Senate 

Confirmation of Supreme Court Nomlllations," paper presented at the annual meeting 
of the American Political SCIence Association, Washington, D.C., 1988. 

n Robert Dahl, "DeciSIon-Making in a Democracy: The Supreme Court as a National 
Policy-Maker," 610ltrllal of PlIblic I,aw 179 ( 1957). 
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Court and they thus have similar preferences. By modeling judicial pref
erences as exogenous, the separation-of-powers models significantly 
overestimate the need for sophisticated voting. 

In sum, we have made a strong enough case to cast theoretical doubt 
on the standard separation-of-powers model. These doubts could be 
erased - indeed, should be erased - if empirical evidence supports the 
model. But to date, the empirical evidence refutes the model. We examine 
this evidence in detail in Chapter 8. 

SUMMARY AND CONCLUSIONS 

In Chapter r we examined why the Supreme Court necessarily makes 
authoritative policy. In Chapters 2 and 3 we examined the three differ
ent models that attempt to explain how justices make policy. 

We initially considered the legal model, which holds in one form or 
another that justices make decisions influenced by the facts of the case 
in light of plain meaning, the intent of the framers, and precedent. While 
the Court uses these factors to justify its decisions, they do not explain 
their outcome. 

Plain meaning assumes a mathematical exactness in the use of English 
that simply does not exist. Yet even when the constitutional language is 
fairly clear, the Court may behave arrogatingly, reading into the docu
ment rights that are not explicitly there, and reading out of the Consti
tution rights that it explicitly contains. Supporters of legislative or 
framers' intent must recognize the sparseness of the historical record: 
that however "framer" is defined, different framers had different inten
tions; that intent often conflicts with plain meaning; and, most notably, 
that the framers did not claim such prescience that only their motiva
tions could rightfully bind future generations. Precedent also fails as an 
explanation of judicial decisions. In appellate cases legitimate precedents 
exist on both sides of controversies, allowing justices to abide by prece
dent no matter which position they take. And even when the weight of 
authority leans heavily toward one side, several legalistic methods enable 
courts and judges to avoid literal adherence to precedent. Justices can 
even cite precedents to avoid adhering to precedent. 

Against the legal model we present the attitudinal model, which holds 
that justices make decisions by considering the facts of the case in light 
of their ideological attitudes and values. The attitudinal model, as devel
oped by Glendon Schubert and David Rohde and Harold Spaeth, 
emanated from the criticisms of the classical legal model made by the 
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legal realists in the 1920S, the need for empirical tests as demanded by 
the behavioral school of political science that began to flower in the 
19505, the psychological theories of Clyde Coombs and Milton Rokeach, 
and the institutional concerns of the rational choice model. 

Attitudinalists argue that because legal rules governing decision 
making (e.g., precedent, plain meaning) in the cases that come to the 
Court do not limit discretion; because the justices need not respond to 
public opinion, Congress, or the President; and because the Supreme 
Court is the court of last resort, the justices, unlike their lower court col
leagues, may freely implement their personal policy preferences as the 
attitudinal model specifies.Ho 

Finally, we considered the rational choice model. While the attitudi
nal model derives in part from the rational choice model, there are 
several distinctions worth noting. 

First, the rational choice model has an extraordinarily powerful tool 
for explailllng interactions between players: equilibrium analysis. But, 
unfortunately, beyond the questionable separation-of-powers games, 
these equilibrium solutions have rarely been used to study actual judi
cial behavior. The results from the extant literature, by and large, derive 
from strategic intuitions that have not differed markedly from earlier 
works by Schubert, Rohde and Spaeth, and others.HI 'fhis isn't to say 
that there hasn't been extremely good work in this area;H2 rather, it is to 
say that work to date has not taken advantage of what makes rational 
choice theory powerful. 

Second, while the attitudinal model limits the justices to policy goals, 
rational choice theory allows any goals whatsoever. For example, 
Ferejohn and Weingast posit the possibility of legal concerns, such as 
fidelity to legislative intent, as goals that judges might seek. HI We believe 

HI' This is not to say that the goals of lower court judges (espeCIally other appellate court 
judges) differ from Supreme Court justices but, rather, that the constrall1ts on reaching 
those goals differ. Sec Reddick and Benesh, ofJ. cit., n. 36, supra. Indeed, even highly 
esteemcd judges themselves have publicly acknowledged the dominance of their personal 
policy preferences in arriving at their decisions. Sec Richard A. Posner, "What Do Judges 
and .Justices Maximize? (The Same Thll1g Everybody Else Docs)," 3 SII/lreme Court Eco
/loll1ic /~e/lielU I (1991)' 

HI Glendon Schubert, ofJ. cit., n. :17, slI/Jra, section IV; Rohde and Spaeth, ofJ. elf., n. 15, 

slIpra, 1976, chs. Rand 9; Robcrt Boucher and Jeffrey A. Segal, "Supreme Court Jus
tices a, Srrategic Decision Makers: Offensive (;rants and Defensive Denials on the 
Vinson Court," 57 .!OIl1'lltl/ of PolitiCS 824 (1995)· 

Hi Sec, c.g., Epstein and Knight, OI'. ell., n. ';0, slI/n'(/; and Maltzmann, Spnggs, and 
\X'ahlbcck, Oi'. cil., n. 50, slI/l/'a. 

HI !'crejohn and Well1gast, Oi" cil., n. 74, SII/JrtI. 
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that vlewmg justices as policy seekers provides enormous leverage 
in understanding their behavior. We also consider it more than ironic 
that rational choice theorists, whose field includes social choice theory, 
should model concepts such as "legislative intent," as if group intent 
exists. 

Third, the attitudinal model differs from traditional rational choice 
models in terms of how the decision on the merits plays out. To ratio
nal choice theorists, the Court typically must defer to Congress in statu
tory cases. 84 Some leading scholars argue that even in constitutional 
cases, where override is virtually impossible,85 the Court must frequently 
defer ro the elected branches. According ro one set of proponents, ratio
nal choice perspectives 

argue that because justices take into account the preferences of the ruling regime 
(even if they do not necessarily share those preferences) and ... the actions they 
expect the regime to take, the Court's decisions typically will never be far 
removed from what contemporary institutions desire ... . 

ThiS does not mean, however, that the Court will never ... strike down federal 
laws. Indeed, if preferences of the contemporary regime and of the Court support 
those weapons, the Court will feel free to deploy them.H6 

If this is the rational choice perspective on when the Court can invoke 
judicial review, then that perspective is seriously mistaken, as the Court's 
willingness ro strike down school prayer, Bible readings, flag protection 
statutes, the Gun Free School Zone Act, the Religious Freedom Restora
tion Act, and so on amply demonstrate. Nor should one assume that 
such behavior occurs either infrequently or disproportionately in cases 
of little moment. One day after declaring the Religious Freedom Restora
tion Act unconstitutional on the basis that Congress temerariously had 
the audacity to contravene the sacred principle of separation of powers 
and tell the Court what constitutes the free exercise of religion,87 the jus-

H4 William N. Eskridge, Jr., o{J. CIt., n. 64, stt{Jra. 
H5 A constitutional amendment requires two thirds of each chamber of Congress and three 

quarters of the states. Alternatively, Congress can attempt to attack the Court's inde
pendence, e.g., by adding to the size of the Court or limiting the Court's lUrlsdictlon. 
But concerns over judicial independence, if not by congresspersons themselves, then by 
their constituents, severely limit Congress's usc of this tool to the most extraordinary 
situations, such as Reconstruction. 

H(' Lee Epstein and Thomas Walker, "The Role of the Supreme Court in American Society: 
PlaYing the Reconstruction Game," in Lee Epstein, cd., COlltempiating Courts (Wash
ington, D.C.: Congressional Quarterly Press, 1995), pp. 323-24; sec also Epstein and 
Knight, op. cit., n. 50, supra, pp. T 50-54. 

WI In City of Boeme /I. Flores, 526 U.S. 507 (1997). 
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tices voided two additional acts of Congress: the Communications 
Decency Act, which prohibited knowing transmission via telecommuni
cation of "indecent" or "patently offensive" material to minors,8H and 
the Brady bill, which required local law enforcement offlcials to check 
the background of those transferring handguns. 89 The Court replicated 
its behavior one year later, declaring unconstitutional another three 
acts of Congress, two of which were of lesser importance than those 
of 1997. The Court, moreover, provided a bit more breathing room: 
voiding the laws over a three-day period rather than only over two 
days.90 

Consider the following summary by Linda Greenhouse at the close of 
the Court's 199R term: 

The Supreme Court rules. 
That was the message of a term III which the Court asserted Its power over 

every branch and level of ~overnment, few of which emer~ed unchanged frol11 
the encounter. 

Most dramatically, the Court reconfigured the federal-state balance of 
power III three decisions that carved out a broad sphere of Immul1lty for the 
states frol11 the reach of federal law. Those deCisions had a subtext With even 
more far-reachlllg implications, II1dicatin~ the Coun's unwillin~ness to credit 
Congress Its own view not only of the way legislation should be written but even 
of the iustif-icatlon for federal 1e~lslatJon at all in areas where Congress 
has deemed it preferable to SWitch the states II1to a uniform, nationWide rule 
of law. 

Nor was the Court any more soliCitous of the executive branch, rClecting the 
Clinton Administration's plan for conducting the 2000 census and IIlsistll1g that 
there was no alternative to the traditional headcount for apportl<Hllllg scats 111 

the House of Representatives. Looking to the states, the court IIlvalidated Cali
forllla's two-tiered welfare policy that disadvantaged new arrivals, a policy the 
new federal welfare law had authorized .... 

"ThiS IS a coun that doesn't defer to government at any level," Walter 
Dellinger, an actll1g Solicitor General earlier 111 the Clinton Adl11llllstration said 

HH In [<el/() u. IleUJ, 521 U.S. 844 (1997). 
HY In Prilltz (I. Ullited States, 521 U.S. 898 (1997). 
YO A 1994 law requiring forfeitures grossly disproportionate to crimlllal offenses violates 

the excessive fines clause of the Eighth Amendment (Ulltled States tJ. Bo/a/w;im/, 141 I. 
Ed 2d 3 14 (1998)); the I.ine Item Veto Act, authorizing the PreSident to strike certain 
spending and tax benefit provisions from legislation he otherWise approved, violates the 
presentment clause of Article I (Clinton /I. New YOI'I< City, 141 I. Ed HI 393 (1998)); 
and a proviSion of the Coal Industry Renrement Health Benent Act of 1992 that required 
coal industry operators who had signed labor agreements to fund retiree health care 
benefits violates the takings clause of the Fifth Amendment (hl5tem blter{mses tJ. Apfel, 
I'l' I. Ed 2d 45' (1998)). 
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the other day. "The Court IS confident it can come up with the rIght decisIons, 
and it believes It is constitutionally charged with doing so. ,,91 

Consistent with what we more systematically demonstrate below to 
be the Court's actual behavior, attitudinalists believe the structure of the 
American political system virtually always allows the justices to engage 
in rationally sincere behavior on the merits. 

91 Linda Greenhouse, "The Justices Decide Who's in Charge," New Yor/< Times, June 27, 

1999, sec. 4, p. I. The decision in Bush v. Gore unimpeachahly established the accu
racy of the source Greenhouse quoted, Walter Dellinger, and - for that matter - of Green
house herself. 

4 

A Political History of the Supreme Court 

This chapter presents an overview of the role the Court has played as 
an authoritative policy maker during the course of American history. 
The mythology described in Chapter 1 that surrounds the Court and its 
decisions has decreed that the only proper perspective from which 
to view the Court is a legalistic one, namely, the legal model that we 
critiqued in Chapter 2. 'It] place the model that we employ - the 
attitudinal one - in a proper perspective, we present thiS historical 
summary. 

TilE FIRST SUPREME COURT 

'fhe eleven years before John Marshall became chief justice are typically 
viewed as the first Supreme Court. If we adhere to the modern practice 
of identifying Courts by their chief justice, two Courts preceded Mar
shall: the Jay Court from 1790 to 1795, and the Ellsworth Court from 
179(, to 1800. Neither of them left a legacy akin to that of their suc
cessor Courts. By our count, these two Courts decided a gra nd total of 
only sixty-one cases, an average of less than six per year. 

These Courts, however, did not want for eminent members. Jay 
himself was the third author of The Federalist PalJers. 'fhree of the five 
other origina I members served in the Constitutional Convention, as did 
Chief .Justice Ellsworth and William Paterson, the author of the New 
Jersey Plan, whom Washington nominated in 1793. The others all sup
ported ratification of the Constitution. Indeed, all of Washington's and 
Adams's nominees staunchly supported the Constitution and the federal 
government in its contlicts with the states. 

I r 5 
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The fact that six of the twelve justices who antedated Marshall 
resigned to take positions that by today's standards are of much lower 
status than service on the Court has certainly affected our judgment of 
the first two Courts. Jay left to accept the governorship of New York, 
while Ellsworth resigned to continue his career as a foreign diplomat. 
Indeed, when President Adams nominated Jay for a second term as chief 
justice after Ellsworth's resignation, Jay supplemented his declination for 
health reasons with the statement that the Court lacked "the energy, 
weight, and dignity which are essential to its affording due support to 
the national government." I 

Nonetheless, the pre-Marshall Court was not a political nullity even 
though it did not decide a single case in five of its first twenty-two terms 
in addition to the August r 794 term - to which the Reports make no 
reference whatsoever2 

- and even though its first major decision pro
duced such a storm of protest that a constitutional amendment was 
quickly proposed and ratified to overturn it. This case, Chisholm v. 
Georgia,' held that persons not resident in a state could nonetheless sue 
that state in federal court. Though the appropriately labeled Federalist 
Party controlled all three branches of the federal government, states' 
rights sentiments were sufficiently strong to occasion the decision's repeal 
through the Eleventh Amendment. While the Eleventh Amendment has 
generated little controversy over most of its life, it has substantially roiled 
the policy waters in which the Rehnquist Court has attempted to steer 
a conservative course. 

Notwithstanding its lack of status, the early Court did decide one 
indisputably landmark case: Calder v. Bull,4 which authoritatively 
defined for the next 200 years (and still counting) the scope of ex post 
facto laws, one of a very few matters that the Constitution separately 
prohibits the state and federal governments from enacting. Statutes 
retroactively criminalizing conduct that was innocent when performed 

I Elder Witt, cd., 71?e Supreme Court and lts Wort< (Washmgton: Congressional Quar
terly, 1981), p. 114. 

'- The Court's reporter, A. J. Dallas, at 2 Dallas 479, explained the lack of cases during 
the August 1793 term as follows: "The malignant fever, which dUring this year, raged 
in the city of Philadelphia [where the Court was sittingl, dispersed the great body of 
its inhabitants, and proved fatal to thousands, interrupted, likewise, the business of 
the courts; and I cannot trace, that any important cause was agitated in the present 
term." Similar conditions may explain the absence of any entries for the August 1794 
term. 
2 Dallas 419 (1793)' .\ 3 Dallas 386 (1798). 

The Marshall Court T 17 

are unconstitutional, as are those that retroactively enhance criminal 
punishments. The Court also rendered a second definitive judgment 
which, though important, was rather self-evident, given the language of 
the supremacy clause of the Constitution: that U.S. treaties overrode the 
provisions of conflicting state laws.s 

From a political perspective, however, the Court's use of the 
legalistic doctrine of standing to sue, and the case or controversy require
ment of Article III on whICh it largely rests, were of greater impor
tance than either of these decisions. In refusing to decide a matter if 
its decision were susceptible of review by either Congress or the 
President because "I s luch revision and control ... I is I radically incon
sistent With the independence of that judicial power which is vested 
in the courts,"" the Supreme Court formulated a flexible doctrine 
that enabled it - when so inclined- to avoid controversies better resolved 
extrajudicially. One year later, it extended this principle by refusing 
to render an advisory opinion at President Washington's request 
concerning United States policies toward certain European nations.7 

The Court, therefore, astutely coupled its concern for judicial indepen
dence with self-serving self-restraint. The Court linked its concern 
for judicial independence with fastidious attention to proper procedure 
by requiring, inter alia, that the reSidence of the parties in cases 
ariSing under diversity jurisdiction be clearly spelled out, and that 
all matters Illust be brought to trial compatibly with the regular process 
of law.H 

TIlE MARSIIALL COURT 

Unquestionably, John Marshall dominated his Court as no other justice 
has. Indeed, given the influence he exerted, one may plausibly argue that 
no person has had a greater effect on the course of American life - polit
ical or otherwise - than he. Under his aegis, the Marshall COLIrt estab
lished three enduring legacies: the doctrine of judicial supremacy, 
national supremacy, and an expansive view of federal power vis-a-vis 
that of the states. 

\ Ware (I. /lyltoll, 3 Dallas 199 ('796). (, llaylmnt's Case, 2 Dallas 409 (1792), at 410. 
l Charles Warren, The Su/nellle Court III Ullited States History (Boston: I.ittle Brown, 

1922), I, ,0H-I l. 
H Billghall/ (I. Cahot, 3 Dallas }ih ('797); Dewhurst u. Coulthard" Dallas 409 

(1799)· 
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Judicial Supremacy 

Judicial supremacy is rooted in the doctrine of judicial review that Mar
shall formulated and applied in Marbury v. Madison, which we discussed 
at some length in Chapter r. Although Marshall availed himself of no 
other opportunities to declare unconstitutional an act of Congress, and 
the second instance of its use, Scott v. Sandford, proved to be counter
productive, precipitating as it did the Civil War, the doctrine nonetheless 
survived full-blown and intact. 

As we observed in Chapter T, Marshall's tactics in deciding Marbury 
raise serious questions of propriety and decorum, and his arguments in 
the opinion of the Court demean the integrity of the other branches 
of government. Nonetheless, the decision gained sufficient acceptance 
among the American public to become warp and woof of the constitu
tional fabric. In great part, this may have resulted from the political 
aspect of the decision. Marshall, after all, did rule against his political 
party and its well-known strategy, following its defeat in the election of 
r 800, to retreat into the judicial branch from whence it could lick its 
wounds preparatory to fighting another day. Second, the decision did not 
require enforcement. It automatically had force and effect without the 
need for executive action. Though Jefferson, Madison, and company 
were well aware of the constitutionally subordinate position in which 
Marbury v. Madison placed the legislative and executive branches, the 
average person, legally unsophisticated, likely saw the decision as a 
victory for principle over political expediency and as an additional but
tress to the system of limited government crafted by the Framers. And, 
indeed, given Jefferson's ambivalence about judicial review,9 he may have 
realized it could serve as a meaningful check on rambunctious tenden
cies in the other branches. 

National Supremacy 

The second and third bequests of Marshall's legacy are closely interre
lated: national supremacy and an expansive interpretation of the scope 
of federal power. 

Although they may superficially appear inseparable, this is not true in 
fact. Beginning with the Taney Court and continuing - largely without 

9 Jack Knight and Lee Epstein, "On the Struggle for ./udicial Supremacy," 30 Law and 
Society l~etJie/lJ 87 (1996), I 10- I I. 
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interruption-until the famous "switch in time" in 1937, the instruments 
of national supremacy were used to curb and confine the exercise 
of federal power and, during the heyday of laissez-faire, that of the 
states as well. Decisions of the Rehnquist Court during the r 990S res
urrected some nineteenth- and early twentieth-century limitations on 
federal power. But unlike the earlier periods, the effect of the Rehn
quist Court deCisions - as we see below - expanded the sphere of state 
authority. 

From a political standpoint, Marshall's effort to establish national 
supremacy met with truculent opposition. Although Article VI of the 
Constitution reads unequivocally, it nonetheless ran counter to deeply 
held states' rights sentiments. Marshall faced markedly less opposition 
to Judicial review or the broad definition of federal power, even though 
the relevant constitutional language in these regards is either nonexistent 
or opaque. Furthermore, neither of these latter two values contradicted 
others of equal force. 

National supremacy required three major decisions to provide it with 
a f-irm foundation. In Fairfax's Devisee v. Hunter's Lessee,lo the Court 
reversed a ruling of Virginia's supreme court concerning title to lands 
possessed by British subjects uncler provisions of the Jay Treaty of 1794. 

Virginia refused to accede to the Court's decision, arguing that though 
it was hound by the supremacy clause of the Constitution, it need not 
adhere to the Supreme Court's interpretation thereof. As a result of 
Virginia's noncompiiance, the case returned to the Supreme Court three 
years later. II Construing the language in the Judiciary Act of r 789 that 
authorizes Supreme Court review of state court decisions containing a 
federal question, the Court ruled that if a state were free to determine 
the compatibility of its own actions with those of the federal govern
ment, any given provision of the Constitution, act of Congress, or U.S. 
treaty would likely mean something different: in each state. The unifor
mity of federal law would be chimerical along with the unity of the 
United States. 

But lIot until the decision in Cohel1s v. Virgil1ia l2 did the states' rights 
forces yield. Congress had authorized the District of Columbia to 

1<1 7 Cranch (,0.3 (Ill '3). 

11 Martill 1/. 1IllIIler's l.essee, I Wheaton 30.) (IllT (,). Marshall did not participate in thIS 
case or its predecessor, because he and IllS brother were themselves finanCIally mterested 
in the land in dispute. 

" 6 Wheaton 2.(,4 (I H2. I). 
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conduct a lottery for the purpose of financing public improvements. 
Virginia forbade lotteries, unlike most states today. Its authorities 
arrested two District residents and convicted them of selling lottery 
tickets. Virginia protested the sellers' appeal of their case to the Supreme 
Court, arguing that when a state is party to a lawsuit, the Supreme 
Court has only original, not appellate, jurisdiction. Marshall, partic
ipating in this case, ruled that when a state took action against 
individuals who defended themselves on the basis of federal law, the 
Supreme Court did, indeed, have appellate jurisdiction. Addressing the 
merits, Marshall again displayed the political astuteness that served him 
in such good stead in Marhury v. Madison, and ruled that Congress did 
not intend the sale of lottery tickets outside the District of Columbia. 
Those who did so acted at their peril. Again, as in Marhury, Marshall 
won the war by losing the battle. Virginia had no court order to resist 
or disobey. 

Federal Power Vis-a-Vis That of the States 

Two distinct lines of cases characterize this aspect of Marshall's legacy: 
a set of decisions that broadly construes the scope of federal power -
particularly, the necessary and proper and the interstate commerce 
dauses, and a second set that concomitantly confines the scope of state 
power within a narrow compass. A pair of cases from each line illus
trates the Marshall Court's policy position. 

Unlike the establishment of national supremacy, but like the creation 
of judicial review, Marshall needed only one decision to settle the scope 
of federal power. The original charter of the Bank of the United States 
had expired the year before the War of 18 T 2 began. The need for renewal 
had become painfully apparent during the course of the war as a result 
of the financial stringencies that afflicted the federal government. By the 
time Congress got around to rechartering the bank in T 8 r 6, the economy 
was too far gone for the bank to save it. Indeed, a number of the bank's 
branches made financial conditions worse by engaging in speculation, 
mismanagement of funds, and shady business practices. I] In reaction, the 
states attempted to oust the bank from their territory by state consti
tutional prohibition or taxation. One such state was Maryland, whose 
legislature imposed a hefty tax that the State's courts upheld. 

J.l The savings and loan banking scandals of the 1980s and 1990S have an ancient, if less 
than honorable, lineage. 
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The case, M 'Culloch v. Maryland, contained two questions requiring 
a judicial answer: Did Congress have the power to establish a national 
bank and, if so, could a state tax it? Although the Constitution nowhere 
makes reference to a bank, it does allow Congress to raise taxes, borrow 
money, regulate commerce, wage war, and raise and support armies and 
navies. From these expressly delegated powers, Marshall inferred the 
power to establish a national bank. "lIlt may with great reason be con
tended" that on the exercise of these powers "the happiness and pros
perity of the nation so vitally depends." If so, "ample means for their 
execution" must be available. H These means he found in the necessary 
and proper clause of Article I, section 8, clause ! 8: 

Let rhe end be legitimate, let It be withll1 the scope of the constitution, and all 
means which arc appropriate, which arc plainly adapted to that end, which arc 
not prohibited, but consist with the letter and spirit of the constitution, arc 
constitutional. ls 

Famous words, these, as well known and as oft-cited as those of any 
opinion. And though more than a century would elapse after Marshall's 
death in 1835 before this language overcame occasional nit-picking treat
ment,16 no Court has ever formally qualified it. 

Marshall answered M 'Culloch's other question in the negative, basing 
his response on the supremacy clause. T() allow the states to tax instru
mentalities of the federal government "involves the power to destroy."I? 
Half a century latel; the Court even-handedly concluded that the federal 
government could not tax the employees, property, or activities of the 
states. IM The resulting scheme of intergovernmental tax immunity was 
not dismantled until the eve of World War II. Its major modern remnant 
exempts from federal taxation income derived from state and municipal 
bonds. 

Marshall used the first interstate commerce clause case - Gibbons v. 
Ogdel1 - as his vehicle to assert an expansive concept of federal power, 
and, as in Marbury v. Madisol1, his opinion decided far more than what 
was needed to reach a decision. The controversy concerned a conflict 
over the licensing of steamboats between New York and Congress and 
was readily resolvable on the basis of the supremacy clause. But again 

,-, M'Clllloc/;/I.Mary/al/(/,4Whcaron316(1819),at40H. I.' ld. at 4 21 . 
1(' Lg., IIdair II. [hlifed States, 208 U.S. 161 (1908); Hall1l11er 1'. [)agellhart. 247 U.S. 251 

(1918); and IIdl<lll5 1'. Chi/drells Uos/Jlta/, 261 U.S. 525 (P)23). 
17 4 Wheaton, at 431. IH Collector /I. Day, I' Wallace 113 (1871 I. 
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Marshall seized his opportunity and eagerly leapt where others had not 

yet trod. 

He began by defining commerce not only as "traffic, but it is some
thing more; it is intercourse. ,,19 Noting that the key constitutional word 

is commerce "among" the several states, he defined it as "inter-mingled 

with. A thing which is among others, is intermingled with them." There
fore, "Commerce among the states cannot stop at the external bound

ary line of each state, but may be introduced into the interior. ,,20 

Did this mean that the states had no power at all over commerce, 

especially if Congress had acted? 

It is not lIltended to say that these words comprehend that commerce which is 
completely internal, which is carried on between man and man in a state, and 
which docs not extend to or affect other states. Such a power would be incon
venient, and IS certainly unnecessary.21 

Note that Marshall did not write that Congress has no power to regu

late "completely internal" commerce, only that such power is "incon

venient" and "unnecessary." But he does go on to say that "[tlhe 

completely internal commerce of a state, then, may be considered as 
reserved to the state itself. ,,22 

Particularly in light of hindsight, Marshall's position was clear. The 
commerce "among the several States" that Congress might regulate did 

not stop at a state line, and it certainly was not limited to business activ

ities. And though Marshall's language did not foreclose all state regula

tion, any incompatibility would be resolved by the preference that the 

supremacy clause accords the federal government. 
Independently of the expansive interpretation given federal powers, 

the Marshall Court narrowly construed those of the states. The primary 

basis was the language of Article I, section 10, that forbids a state to 

"pass any ... law impairing the obligation of contracts." It should occa

sion no surprise that the first case to construe the contract clause was 

the first decision to void a state law: Fletcher v. PeckY 
In 1795, enterprising schemers bribed the kakistocratic Georgia leg

islature into selling virtually all of Alabama and Mississippi for the 

munificent sum of $5°0,000. One year later, a new legislature revoked 

the grant. Meantime, the purchasers sold some of their ill-gotten gains 

to speculators and prospective settlers. Although the resulting litigation 

I~ Gibbolls 11. Ogden, 9 Wheaton 1 (1824), at 189. 20 ld. at 194. 21 ld. 
n ld. at 19.1. 2J 6 Cranch 87 (1810). 
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did not involve a bona fide "case or controversy" - which the Consti

tution limits federal courts to deciding - Marshall again disregarded 
jurisdictional limitations, as he did in Marbury v. Maciisol1. 24 

Emphasizing the harm that good-faith purchasers would suffer, Mar

shall equated a land grant with a contract by asserting that a grant 
"implies a contract" which estops the grantor from reneging.2s As for 
the inclusion of public grants within the compass of the contract clause, 

Marshall simply asserted that "[tlhe words themselves contain no such 

distinction. They arc general, and are applicable to contracts of every 
description."16 Nine years later, Marshall extended the scope of the 

contract clause still further, ruling that corporate charters were also 

protected from abridgment Y 

These decisions effectively positioned vested property rights along

side those that the Constitution explicitly protected from governmental 

abrogation and presaged the use later Courts made of the Fourteenth 
Amendment to protect private property from commercially hostile gov

ernmental regulation. If the individualistic tenor of American life needed 

constitutional sanction, deCisions such as Pletcher v. Pecl< and Dart
mouth College convincingly provided it. 

TIIF CIVIL WAR ERA 

Although the division between North and South became increasingly 

institutionalized in the years following the death of Chief Justice Mar

shall in I X 3 5, the Court did not directly address the slavery question 

until I X57. Before then, its major decisions, like those of the Marshall 
Court, concerned the supremacy, interstate comlllerce, and contract 

clauses. 

The Taney Court 

No Illore than the Burger Court undid the decisions of the Warren Court 

did the Taney Court undo those of the Marshall Court. Expectations that 

the leveling influences of Jacksonian Democracy would curtail vested 

i·j The case was a friendly suit, a collUSive action between parties whose realll1lerests coin
cided. Sec C. Peler Magrath, Yazoo: Law al/{/Po/itics /1l the New l~efJllhlic (New York: 
Norton: 19(6). JustICe Johnson, in his concllrnng opinion in Fletcher 1'. Peell, also 
alluded to ItS feigned character. 6 Cranch, at 147-4il. 

l.1 ld. at 1.>7' )(, ld. }7 Dartl110uth College u. Woodward, 4 Wheaton .1 ,8 (1819). 
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property rights and commercial interests and expand the sphere of states' 
rights went largely unrealized. President Jackson himself saw six of his 
nominees, including Chief Justice Taney, seated on the High Court. Not 
since Washington had a single President been responsible for the appoint
ment of a majority of the justices. 

Two rulings typify the Taney Court's handling of the policy issues 
that characterized the Marshall Court. In Charles River Bridge v. 
Warren Bridge,28 Taney ruled that states could reserve the right to alter, 
amend, or repeal corporate charters, and that no implied powers exist 
in the provisions of a public grant to a private organization. A corpo
ration has only those specifically bestowed. Any ambiguity should 
be resolved in favor of the public. In drawing the foregoing line between 
private enterprise and government regulation, the Taney Court did 
not markedly deviate from Marshall's position. Marshall himself 
had observed that corporations are artificial entities created by law. 
As creatures of the law, they have only the powers their charters expressly 
confer. 

In Cooley v. Board of Port Wardens/9 the Taney Court spelled out 
the Marshall Court's ruling in Gibbons v. Ogden. Labeling their common 
position "selective exclusiveness," the majority held that Congress's 
power to regulate commerce was complete and to some extent exclusive. 
Only those subjects that "are in their nature national, or admit of only 
one uniform system, or plan of regulation, may justly be said to be of 
such a nature as to require exclusive regulation by Congress. ,,]0 The 
states might regulate other matters if their regulations did not conflict 
with those of Congress. 

The Case of Scott v. Sandford 

'fhe reputation of the Taney Court is thoroughly colored by its decision 
in Scott v. SandfordY Its other contributions pale by comparison. Not 
only did the decision precipitate the Civil War, the self-inflicted wound 
that the ruling produced all but destroyed the public's perception of the 
Court as objective, dispassionate, and impartial. 

Dred Scott, a slave, sought his freedom on his return to Missouri, 
a slave state, as a result of several years' residence in Wisconsin, 
a nonslave territory under the Missouri Compromise of 1820. After 

2H I I Peters 420 (1837). 29 12 Howard 299 (1852). .J() Id. at 319. 
31 19 Howard 393 (1857). 
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losing in the state supreme court, Scott brought suit in federal court, 
alleging that since he and his owner were citizens of different states, the 
federal court had jurisdiction. When the case reached the Supreme Court, 
each justice wrote his own opinion. Taney's was dispositive. Because no 
black - slave or free - could be an American citizen, no black could sue 
in a federal court. 'rhe reason: At the time the Constitution was adopted, 
blacks were 

considered as a subordinate and IIlferior class of beings, who had been subJU
gated by the domlllant race, and whcther emancIpated or not, yet remalllcd 
subject to theIr authority, and had no rights or pnvileges but such as those who 
held the power and the governmcnt might choose to grant them.]2 

Did no constitutional provision protect blacks? Again Taney said no: 
"I Flor more than a century" blacks had 

been regarded as beings of an IIlfenor order; and altogether unfit to associate 
with the white race ... and so far inferior, that they had no rights which the 
wllltc man was bound to respect; and that thc negro might justly and lawfully 
be reduced to slavery for hIS benefit. He was bought and sold, and treated as an 
ordinary article of merchandise and traffic, whenever a profit could be made by 
It. ThIS opllllon was at that time fixed and universal In the CIvilized portion of 
the white race. 1

.
1 

As a plain, unvarnished statement of unadulterated racism, Taney's 
statement expressed a view shared by millions of Americans who did 
possess American citizenship. But might not language in the Declaration 
of Independence refute the "universal" perception of black inferiority? 
Specifically, the references to "all men" being "created equal," and the 
business about all men being "endowed by their Creator with certain 
inalienable rights"? Again Taney said no. "The language of the Decla
ration of Independence is equally conclusive." 

... it IS too clear for dispute, that the enslaved African race were not II1tended 
to he IIlciuded, and formed no part of the pcople who framed and adopted thIS 
Declaration; for if the language, as understood in that day, would embrace 
them, the conduct of the distlllglllshed men who framed the Declaration of 

l! Id. at 40 4-5, 
II Id. at 407. If Taney's statement applies only to "the civilized portion of the white race," 

one may wonder what lesser status blacks might have been accorded by IIIlclvilized 
whItes, a qualification that certainly applied to slaveholders generally. 
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Independence would have been utterly and flagrantly inconsistent with the prIn
ciples they asserted; and instead of the sympathy of mankind, to which they so 
confidently appealed, they would have deserved and received ul1lversal rebuke 
and reprobation.3

'1 

If doubt had existed, by a vote of 7 to 2 the justices made it pellucid that 
the Constitution formed a government of, by, and for white males 
alone. 'The die was cast. Only civil war could alter the Court's decree. 
Four years later hostilities began, and three years after they ended the 
Fourteenth Amendment was ratified permanently, interring the most 
rebarbative decision in the Court's history.3.> 

Given the ruling that Scott was not a citizen, the majority should 
simply have dismissed the case for want of jurisdiction. Instead, Taney 
took a page from Marshall's book on devious deviations from proper 
Judicial procedure and declared the Missouri Compromise, which 
banned slavery in certain territories, unconstitutional. Note may also be 
made that the Constitution in Article IV, section 3, explicitly authorizes 
Congress to "make all needful rules and regulations respecting the 
territory or other property belonging to the United States." 

14 [d. at 409, 410. I-lard to believe, perhaps. But not only is the quoted language accurate, 
it also displays the utter malleability of logic in general, and legal logic in particular. 
Good is bad, and unmitigated evil is actually just and moral. 

.1.1 One may quarrel about this being the most repulsive decision in the Court's history. 
Other racial alternatives are l'/essy v. Ferguson and [(orematslt v. Ullited States, both of 
whICh are discussed later in this chapter, and Elf, v. WilI<.il1s, t 12 U.S. 94 (1884), which, 
paralleling Scott v. Sandford, declared that Native Americans, even those who had left 
the jurisdiction of Indian reservations, could not be Citizens of the United States. This 
notwithstanding the plain words with which the Fourteenth Amendment begins: "All 
persons born or naturalized in the United States and subject to the jurisdiction thereof, 
are citizens of the United States .... " ['tessy, of course, has also been Interred, as a result 
of BrowII v. Board of Education. Not so [(orematslt or Ell" though the latter was leg
islatively overturned by the Indian Citizenship Act of 1924. 

We learned of the Elk case as a result of Segal's effort to answer hiS daughter 
Michelle's question for her fourth-grade social studies class: "When did American 
Indians get the right to vote?" We assumed the Fifteenth Amendment would have settled 
the matter, if not the Fourteenth, but Lexis pointed to the Elk case, which, according to 
Shepards, had not been overturned. The only constitutional law book on our shelves 
that mentioned Ell< also says nothing about it haVing been overturned. Sec John E. 
Nowak, Ronald D. Rotunda, and J. Ncison Young, COllstitutiollal Law (St. Paul, Minn.: 
West, 1978), p. 588. Pursuing the matter further, we phoned Professor Regina P. Branton 
of Rice University, who informed us that the Indian Citizenship Act of 1924 had leg
islatively overruled Ell,. 

Segal had assumed that around eleventh or twelfth grade 1115 daughter might ask him 
math and science questions to which he might not know the answer. But certainly not 
a question emanating from a fourth-grade social studies class! 
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RECONSTIWCTION 

Following its decision in Scott v. Sandford, the power and influence of 
the Court hit bottom. The decision revolted large segments of the public, 
especially ill the North. Congress displayed its contempt by altering the 
Court's size three times within a decade, all for purely political purposes. 
But with the end of the Civil War, the Court began to regain some of its 
lost luster. Lincoln placed five persons on the Court whom history highly 
regards: Noah Swayne, Samuel Miller, David Davis, Stephen Field, and 
the new chief justice, Salmon P. Chase. The American bar, newly orga
nized and increasingly influential, regularly paid it homage. The justices 
themselves mostly kept to the middle of the ideological road, ratifying 
the policies of other officials rather than initiating their own. 

Only once during this time did the Court shoot itself in the foot: over 
the matter of legal tender. In an effort to finance the Civil War, Congress 
had enacted legislation that substituted paper money for gold as legal 
tender. In 1870, by a 4-10-3 vote, the Court held the legislation uncon
stitutional for the payment of debts that antedated the law's enactment 
in r 862.J6 One year later, the three dissenters, joined by two new 
appointees, reversed the earlier ruling and held that the Congress prop
erly exercised the powers implied in the necessary and proper c1ause:,7 
The Court managed to escape relatively unscathed, however, because 
criticism fell on Presidem Grant for interfering with the independence of 
the iudiciary by "packing" the Court. JH 

Military Justice 

Although the Court refused to decide the constitutionality of military tri
bunals during the Civil War, on the basis that Congress had not given it 
iurisdiction to do SO,,9 it effectively reversed itself once the war was over. 
In a two-part ruling, the Court unanimously held that the President lacks 
power to try civilians by military tribunals during wartime in places 
where the civil courts are open and functioning and, by a 5-to-4 vote, 
that the combined war powers of President and Congress did not 

1(, He/l/ml'll (I. (;nswo/d, 8 Wallace lio}. Ironically, Chief Justice Chase, while secretary of 
the treasury in 1.1Ilcoin's administration, proposed and implemented the Issuance of 
paper money as legal tender to finance the Civil War. As clm·f justice, he voted against 
its constitutionality. 

17 [(I/OX 1J. I.ee, 1 L Wallace 457 (dl701. 1H Warren, op. cll., n. 7, sll/J1"a, Ill, 2.43-49. 
I" /':x parte Val/al1digha/ll, r Wallace 243 (1864). 
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constitutionally authorize such tribunals where the regular courts were 
open:1O 

In a case that also arose from the actions of a military tribunal, but 
with ramifications that went beyond military justice, the Court meekly 
deferred to Congress and upheld a law that revoked its jurisdiction over 
a certain matter even though the case was already argued and awaiting 
decision."l Scholars have used Ex parte McCardle as an example of the 
operation of the rational choice, or strategic, model we discussed in 
Chapter 2.42 However, the Court has always deferred to Congress when 
it has constricted federal court jurisdiction. Thus, for example, in I932, 
Congress revoked the authority of the federal courts to issue injunctions 
in labor disputes. Up to that time, business had obtained such injunc
tions to criminalize strikes, thus impeding labor's ability to bargain col
lectively. Moreover, the facts of the Milligan and McCardle cases do not 
support the strategic model particularly wel!.4.> 

Civil Rights 

The Court first confronted the Fourteenth Amendment in the Slaughter
house Cases44 in 1873. Curiously, the case had nothing to do with blacks, 
but rather with a monopoly that Louisiana had granted to a slaughter
house. Other butchers complained that the act put them out of business. 
Although the due process and equal protection clauses have been more 
litigated than any others in the Constitution, the provision of the Four
teenth Amendment on which the majority focused - the privileges and 
immunities clause - has been little used. The Amendment created no new 
rights, said the Court, but only allowed Congress, if it is so minded, to 
legislatively protect the handful of privileges and immunities that pecu
liarly derive from federal rather than state citizenship. The right to own 
and operate a butcher shop was not among them.45 

40 Ex parte Milligall, 4 Wallace 2 (1866). 
'11 Ex I}arte McCardle, 7 Wallace 506 (I 869). Congress presumably feared that if the Court 

were to decide the case, it might declare Congress's efforts to reconstruct the South 
unconstitutional. 

·12 Lee Epstein and Thomas G. Walker, "The Role of the Supreme Court til American 
Society: Playing the Reconstruction Game," in Lee Epstein, cd., Contemplatmg Courts 
(Washtllgton, D.c:.: Congressional Quarterly, I995), pp. 3 I 5-46. 

4.1 See Chapter 8. 
·1'1 16 Wallace 36. 
·15 The Court's decision in Saenz v. Roe, 143 LEd 2d (r999), may signal the provision's 

rctllvlgoration. The justices voided a California law awarding lower welfare benefits to 
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The (-irst major Fourteenth Amendment decision that directly con
cerned blacks was the Civil 1< igh ts Cases of 1883:16 The Court had pre
viously gutted congressional legislation designed to protect blacks who 
exercised their right to vote under the Fifteenth Amendment."7 Over the 
dissent of Justice Harlan, a former slave owner, the same fate befell con
gressional legislation designed to outlaw discrimination in places of 
public accommodation. 'fhe amendment does not apply to private dis
crimination, said the justices, only that resulting from affirmative state 
action. 

The decision in the Civil Rights Cases did not end the matter, of 
course. The racism that ChIef .Justice Taney had so ably rationalized 
in Scott v. Sandford was not to be eradicated simply because the 
bloodiest war in United States history had been fought and three con
stitutional amendments ratified. By legitimating white supremacy and the 
strict segregation and blatant discrimination mandated by .lim Crow leg
islation, the Court effectively declared these events null and void until 
the middle of the twentieth century, when a later Court partially undid 
what its predecessors had wrought. In the meamime, the nation still 
needed a constitutional doctrine to rationalize and justify white 
supremacy. Thirteen years later the Court provided it in Plessy v. Pergu
SOil when the justices - with Justice Harlan again dissenting - fOrInu
lated the separate but equal doctrine. 4H Thereafter, no sanction would 
befall even the most flagrantly discriminatory state action so long as the 
governmental facilities or actions in question were separate, regardless 
of inequality. 

FIGIITlN(; TilE WEI.FARE STATE 

Following the Civil War, the United States, previously an agrarian society, 
became one of the world's industrial giants. As the Court reneged on the 
promises of the Fourteenth Amendment:, it began to focus its attention 
on the economy. 

recent residents. Related cases decided In Iy69 and 1982 had relied on a "right to 
travel," a provision, like the "separate state sovereignty" (S-cubcd) discussed in Chapter 
I, nowhere appears 111 the Constitution. The Sael1Z Court provided no reason for Its 
reliance on the priviicges and Immunities clause. 

.l(. 109 U.S. ,. 

·17 In Ullit.eJSt.(/t.es /J. neese, 92 U.S. 214 (I 87h), and Ulllted Slates tJ. Cmif,shmll<, 92 U.S. 
542 (187 h ). 

4H Ih3 U.S. 537 (189h). 
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... as capitalism expanded, it impinged on the lives or II1divlduals as never 
before; as it became the most Important fact in American life, it became the most 
troublesome fact as well. Men began to say, first from scattered quarters, then 
in a steadily augmenting chorus, that the power of government should be used 
to control this giant, to mitigate the harm to individual and collective welfare 
that It might do if left unchecked. And conversely, others began to say, with a 
vengeance and volume far greater than 111 the past, that the giant would serve 
the community best if it were allowed to go Its own way, that governmental 
tinkerll1g with the economy was both futile and mischievous, that laissez faire 
should be the watchword of the day.49 

More often than not the Supreme Court threw its lot with the plunder
bunds who favored laissez-faire. We examine the three main areas where 
the Court applied the gospel of wealth: taxation, commerce, and sub
stantive due process. 

Taxation 

The Articles of Confederation provided the Continental Congress no 
direct authority to tax individuals. States could be solicited, but they could 
not be compelled to pay. This was one of the many deficiencies in the Arti
cles that led to the calling of the Constitutional Convention in T 787. 

The Framers of the Constitution granted Congress certain tax powers. 
Article I, section 8, clause T, declares that "Congress shall have the power 
to lay and collect taxes, duties, imposts, and excises." The Framers 
restrictcd this broad tax power in three ways: duties, imposts, and excises 
must be uniform (Article I, section 8); capitation and other "direct" taxes 
must be levied proportionate to population (Article I, section 2; Article 
I, section 9); and no tax or duty could be placed on goods exported from 
any state (also Article I, section 9). 

Thc f-irst federal income tax was levied during the Civil War. The 
Supreme Court upheld it as an excise tax, not a direct tax, and thus one 
not subjcct to apportionment. Declared the Court: "[Djirect taxes, 
within the meaning of the Constitution, are only capitation taxes ... and 
taxes on real estate. "so 

In 1894, Congress enacted the Wilson-Gorman Tariff Act, which 
placcd a tax of 2 percent on the income of individuals and corporations 

49 Robert McCloskey, the Amerrcan Supreme Court (Chicago: Ul1lversity of Chicago 
Press, 1960), pp. 102-3. 

\(J SprillRer v. Uuited States, 102 U.S. 586 (1880), at 602. The ruling sustained the 1796 
precedent, Hylto11 v. United States, 3 Dallas 17I. 
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from rents, intcrcst, dividends, salaries, and prof-its over $4,000. Pro
grcssivc and populist e1emcnts hailed thc tax as a great victory. So much 
did thc plunderbund fear the tax that they told thc Court that the act 
was part of a "'Colllmunist march' against the rights of property."SI In 
April of r 895, thc Court dcclarcd in Polloc/< lJ. Farmers' Loan and T1'Ust'2 

that the tax on rcnts was in reality a tax on land and thus a direct tax 
that lllust be apportioncd. 'Elxes on municipal bonds were invalidatcd 
on thc grounds of intergovcrnmental illlmunity. With Justicc Jackson ill, 
the COllrt split 4 to 4 on the constitutionality of thc income tax. When 
Jackson rccovcrcd, thc case was reargued. Jackson joined those who 
thought the incomc tax constitutional, but .Justice Shiras switched, in
validating thc tax.1! According to Supreme Court historian Robert 
McCloskcy, the direct tax clause "provided the judges with an objectivc 
formulation of their prejudice in favor of wealth. ".14 

In a f-inal blow to the act, the Court also struck the tax on business 
prof-its and employment income. It did not find such taxes unconstitu
tional; rather, it asserted that Congress would not have taxed these 
sources of income if it could not also tax dividends, interest, and rent. 
Thc Pollock decisions led to the ratif-ication of the Sixtecnth Amcndment, 
one of f-ive timcs an amcndment undid a decision of the Court (see 
Chapter 3). The Amendment simply states, "The Congress shall have 
power to iay and collect taxes on incomes, from whatever source derived, 
without apportionment among the scvcral Statcs, and without regard to 
any ccnsus or cnumcration." As noted in Chaptcr I, thc language did 
Ilot prcvcnt the membcrs of the Court from excmpting themselves and 
their lowcr bcnch colleagues from its operation on the ground that the 
Constitution prohibits allY lowering of judicial salaries. As we see below, 
the amendmcnt also did not prcvent the Court from voiding taxes by 
labeling thcm constitutionally prohibited 11Ontaxcs. 

Intcrstate Commercc and Othcr National Powcrs 

The salllC year that thc Suprcme Court ruled the incomc tax unconsti
tutional, 1895, it rendcred two additional decisions that supported 
laissez-faire. Onc wcck after thc sccond Polloc/? ruling, thc Court upheld 

11 c:. Herman Pritchett, the AlIlertcall CO/lstil.utlO/I, Fd cd. (New York: McC;raw-Hill, 
I Y77), p. 168. 

" 1)7 U.S. 42Y. 1\ Pol/oc!, 1'. Fal'lIlers' /.oml (wd '/1'usl Co., 15H U.S. (,0' (1895). 
\4 0/). ClI., n. 49, sU/,l'a, p. 14 I. 
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an injunction prohibiting railroad workers, led by Eugene Debs, from 
obstructing the nation's railroads, and thus interstate commerce . .15 In 
effect, the Court declared the Pullman strike of r 894 illegal. 

The Court's ruling in Debs was not the result of any principled belief 
in broad national powers over interstate commerce, such as Chief Justice 
Marshall had expressed in Gibbolls v. Ogden. Typically, a cramped con
struction better enabled the Court to achieve a result consistent with its 
laissez-faire philosophy. The first relevant case, United States v. E. C. 
Knight CO.,S6 was decided a few months before the Polloc!? and Debs 
cases. It involved enforcement of the Sherman Antitrust Act, enacted by 
Congress in [890, which made "every contract, combination ... or con
spiracy in restraint of trade or commerce among the several states, or 
with foreign nations ... illegal. "S7 The Department of Justice sought to 
break up the American Sugar Refining Company, which, through acqui
sitions, controlled over 98 percent of the nation's sugar refining. 

The Court conceded that the sugar trust was an illegal monopoly. 
The relevant question, rathe1; was whether Congress had the authority 
to suppress monopolies. The Court said it did not. First, the Court as
serted that the protection of life, health, and property is part of the police 
powel; which belongs exclusively to the states. When monopolies burden 
the citizens of a state, the state's legislature must remedy the wrong. 
Second, while the Court recognized that Congress had plenary author
ity to regulate interstate commerce, it denied that the manufacture of 98 
percent of the nation's sugar in several different states by one company 
constituted commerce. Drawing a distinction between manufacturing 
and commerce, the Court declared that "Iclommerce succeeds to manu
facture, and is not a part of it. "S8 Monopolistic production affects com
merce only indirectly, and thus is beyond the power of Congress to 
regulate. The Court subsequently held that mining and agriculture also 
preceded commerce and, like manufacturing, were beyond congressional 
regulation. 

The Court's commerce clause decisions did not invariably support 
business, however. In 1905, for example, it ruled that fixing prices 
through collusion at a stockyard violated the Shennan Act even though 
the activity took place within a single state. The Court held the activity 
to be part of "a current of commerce among the States"S9 that started 
with the raising of cattle and ended with the final retail sale. Other busi-

55 [/1 re Debs, 158 U.S. 564. 56 156 U.S. 1 (1895). 57 [d. at 6. 5H [d. at 12. 
.19 Swift and Co. /J. Ullited States, 196 U.S. 375, at 398-99. 
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nesses did not deserve protection because of their incompatibility with 
the Puritan ethic that underlay laissez-faire economics. Thus, the Court 
held the commerce clause a perfectly appropriate vehicle for prohibiting 
the interstate sale of lottery tickets.('O But such decisions were exceptions 
to the rule. More typical rulings invalidated the Child Labor Act of 19 I 6, 
which prohibited the shipment of goods across state lines produced by 
children under the age of fourteen, or by those between fourteen and 
sixteen who worked more than forty-eight hours per week."' According 
to the Court's 5-to-4 decision, Congress could not usc the commerce 
power to regulate the conditions of production, because the Tenth 
Amendment reserved the matter to the states. 'rhe Court distinguished 
Hamrnet from the lottery case because the goods intended for interstate 
commerce were not in and of themselves harmful. Thus Congress could 
ban the sale of lottery tickets across state lines, but not goods made by 
child labor. 

In reaction, Congress enacted a law that imposed a tax of 10 percent 
on the net proflts of firms that hired children under the age of fourteen. 
With the passage of the Sixteenth Amendment, such taxing authority 
seemed clearly within Congress's power. Nevertheless, the Court 
struck the law on the ground that the imposition was not a tax, but 
a penalty.(,2 Like Humpty Dumpty in Through the LOO/WIg Glass, 
words mean what the Court: chooses them to mean - neither more 
nor less. (,.1 

With the onset of the Great Depression in 1929, the demand for 
federal regulation increased. When Franklin Roosevelt took office in 
1933, he immediately proposed "New Deal" legislation to revive the 
national economy. Although the legislation sailed through Congress, it 
failed to receive Court approval. 

First to fall was the National Industrial Recovery Act (NIRA), which 
required business and government to establish codes of fair competition 
that would result in higher prices and, so the government hoped, better 

(,() Chilli/II/Oil 1'. Am('s, IHH u.s. 321 (1903). 
6' Hammer l'. nagel/hart, 247 U.S. 251 (1918). 
(,) Bailey u. f)rexeil'lIrl1lture, 259 U.S. 20 (1922). 
(,\ "'The qucstion IS,' s:ud Alice, 'whethcr you call make words mean so many differcnt 

things .. 
.. 'Thc qucstion is, said Humpty Dumpty, 'which is to be mastcr - that's all.'" Thc 

Suprcme Court has obviously sidcd with Humpty. Sec Lcwis Carroll, A/ice's Adventures 
III WOllder/ami alld Thmugh the Loo/wlg Class (Ncw York: Oxford UllIvcrsity Press, 

197 1), p. 19°· 
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wages and lower unemployment. In 1935, the Court struck down a pro
vision that allowed (but did not require) the President to prohibit 
the transportation in interstate commerce of oil produced in excess of 
state and federal regulations.64 With only Justice Cardozo dissenting, the 
Court ruled the provision to be a standardless delegation of legislative 
power that left the decision of whether to ban such shipments entirely 
to the President's discretion. 

The Court considered the remainder of the NIRA later in T935. 
Although the act would expire in three weeks, the Court nevertheless 
agreed to review it in Schechter Poultry v. United States.6S The Schechter 
brothers owned slaughterhouses in New York that butchered out-of-state 
chickens. In violation of the authorized codes of fair competition, the 
brothers allegedly filed false sales and price reports and sold diseased 
chickens. 

The Court voided the NIRA on two grounds. First, the establishment 
of codes of fair competition by businesses working with the executive 
branch unlawfully delegated legislative powers. More troublesome to 
Roosevelt was the second part of the Court's opinion, which declared 
that the statute went beyond Congress's commerce power. Though out
of-state farmers supplied the chickens, their slaughter and sale occurred 
after "the flow of interstate commerce had ceased. The poultry had come 
to a permanent rest within the state. ,,66 Indeed they had. Once again, the 
Court ruled the effect on interstate commerce merely indirect and thus 
beyond the scope of the commerce clause. President Roosevelt criticized 
the Court for "relegatJ ing] us to the horse-and-buggy definition of 
interstate commerce. ,,67 

Also struck was the Agricultural Adjustment Act of 1933 .68 The act 
attempted to increase depressed farm prices by subsidizing farmers who 
agreed to reduce crop production. Funds to pay the farmers came from 
a tax levied on the processors of the relevant commodities. Even though 
the Constitution gives Congress the power to tax for the general welfare, 
the Court ruled that the taxing and spending provisions of the act, 

6" PCl1lal1la [{c{illillg Co. v. Ryall, 293 U.S. 388 (1935). 
65 295 U.S. 495 (1935). Inasmuch as the act was generally perceived to be an ineffective 

solutIon to the nation's economic woes, no substantial effort had been made to 

extend It. 
66 {d. at 543. 
67 Gregory Caldeira, "Public Opinion and the Supreme Court: FDR's Court-Packing Plan," 

81 ill1Icnccl11 Po/ittcal Scicllcc Review 1139 (1987), at 1141. 
6H Ullited States v. But/er, 297 U.S. I (1936). 
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because they regulated agricultural production, violated the Tenth 
Amendment. 

One of the biggest blows to the New Deal came in the 1936 case 
Carter u. Carter Coal Co. 'fhe Court's decision invalidated the Bitumi
nous Coal Conservation Act, which attempted to stabilize the coal indus
try by allowing a commission to set minimum and maximum prices. 
Maximulll hour and minimum wage standards were also established. 
Coal producers were subject to a 15 percent sales tax from which they 
would be largely exempt if they abicled by the commission's stanclards. 

The Court's opinion focused on the scope of the commerce clause. 
While in Schechter the attempted focus of regulation came after com
merce allegedly ended, here the focus occurred before commerce began. 
According to the Court, 

. .. the word "coillmerce" IS the equivalent of the phrase "intercourse for the 
purposes of trade." Plall1ly, the incidents leading up to and culminating in 
the milling of coal do not constitute such IIltercOlirse. 'rhe employment of men, 
the f-ixlIlg of their wages, hours of labor and worklllg conditions, the bargaining 
III respect of these thll1gs - whether carried on separately or collectively - each 
and all constitute Intercourse for the purposes of production, not of trade. The 
latter is a thlllg apart from the relation of employer and employee, whICh in all 
producing occupations is purely local in character. Extraction of coal from the 
mille IS the aim and the completed result of local actiVities. COlllmerce III the 
coal mined IS not brought Into being by force of these actiVIties, but by negoti
ations, agreements, and circumstances entirely apart from production. Mining 
brlllgs the subject-matter of commerce Illto existence. Commerce disposes of it."9 

By intruding inlo employer-employee relations the act also interfered 
with the rights that the Tenth Amendment reserved to the states. Thus 
by all idiotropic reading of the commerce clause, the Court throttled 
much of the New Deal. 

Freedom of Contract 

The preceding section shows that when the federal government attempted 
to regulate working conditions, the Court ruled that such legislative 
powers belonged to the states, not the federal government. When the 
states tried to regulate hours worked and wages paid, the Court 
generally ruled such state legislation violated "freedom of contract," 
which the Court decreed to be Implicit in the due process clause of the 
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Fourteenth Amendment. Because these decisions are based on the sub
jects of state regulation, not the procedures states use, commentators clas
sify these cases under the oxymoronic rubric "substantive due process." 

The idea behind substantive due process - that courts may void gov
ernment action even though it does not violate any explicit constitutional 
provision - traces at least to Calder v. Bull. 70 There the Court upheld a 
Connecticut law against the claim that it constituted an ex post facto 
law. Speaking for himself, Justice Chase declared that he could not 

subscribe to the omlllpotence of a state icgIslature, or that it IS absolute and 
without controul; although its authority should not be expressly restrained by 
the constitution, or fundamental law of the state .... To maintain that our federal 
or state legislature possesses such powers, if they had not been expressly 
restrallled, would, in my opilllon, be a political heresy altogether llladmissable 
III our free republican governments.7l 

The first known instance of a law being struck on the grounds of sub
stantive due process occurred in an 1856 case, Wynehamer v. Peo/Jle.72 

The New York Court of Appeals declared that a law prohibiting the sale 
of liquor deprived saloon keepers of their property. 

The judicial and economic impact of Wynehamer was quickly felt: 

In less than twenty years from the time of its rendition the crucial ruling in Wyne
hamer was far on the way to being assimilated into the accepted constitutional 
law of the country. The "due process" clause, which had been llltended origi
nally to consecrate a mode of procedure, had become a constitutional test of ever 
reaching reach of the substantive content of legislation. Thus was the doctrine 
of vested rights brought within the constitutional fold. 7

] 

The first case in which the Supreme Court voided a state law on sub
stantive due process grounds was the 1897 decision in Allgeyer v. 
Louisiana.74 The Court invalidated a statute that prohibited Louisiana 
companies from purchasing marine insurance from out-of-state busi
nesses that did not comply with Louisiana regulations. The Court over
turned Allgeyer's conviction for purchasing the insurance because 

the statute is a violation of the fourteenth amendment of the federal constitu
tion, III that it deprives the defendants of their liberty wIthout due process of 
law .... The "liberty" mentioned in that amendment means, not only the rIght 
of a CItizen to be free from the mere physical restraint of his person, as by lIlcar-

70 3 Dallas 386 (1798). 71 ld. at 387-89. n 13 N.Y. 378. 
".1 Edward S. Corwin, Lihert.y agalllst GOVCI'IlI1lCIlt. (Baton Rouge: l.ouislana State UnI

versIty Press, '948), pp. i '4-'5. 
7·1 165 U.S. 578. 
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ceratIon, but the term IS deemed to embrace the nght of the citIzen to be free to 
... enter lllto all contracts which may be proper, necessary and essential to hIS 
carrying out a sllccessful conclUSIon the purposes above meiltloned.7s 

Whatever one may think of laissez-faire economics as public policy, 
its constitutional basis is problernatic. Reasonable people disagree 
whether the term "liberty" in the Fourteenth Amendment includes free
dom of contract. But whatever the scope of this liberty, it is far from 
absolute. The Court simply sought a result and reached it by the most 
convenient means possible, even though this meant reading into the Con
stitution nonexistent language. 

A decision cleven years earlier magnified the consequences of Allgeyer: 
that corporations were "persons" within the meaning and protections of 
the Fourteenth Amendment.7

(, I-Icnce, states could not limit the freedom 
of either individuals or corporations to contract. 

However nugatory the substance of the Allgeyer deciSion might 
seem - allowing companies to let out-of-state contracts hardly seems 
momentous - the scope of the new right to contract became apparent in 
Lochner v. New York.?7 Under its police powers, the state had enacted 
a maximulll-hour law limiting bakers to ten hours of work per day and 
sixty hours of work per week. In a .5-\:0-4 decision the Court ruled that 
the law interfered with freedom of contract. Rejecting evidence that long 
hours were injurious to bakers, the Court declared that the "real object 
and purpose were simply to regulate the hours of labor between the 
master and his employees. "n Never mind that when the federal govern
ment enacted such regulations, the Court ruled that only the states could 
do so . .Justice Holmes argued in dissent that this case 

IS deCided upon an economic theory which a large part of the country does not 
entertatn ... > The Fourtecnth Amendmcnt does not cnact Mr. Herbert Spencer's 
Social Statics .... A constitution IS not Intended to embody a particular cconOllllC 
theory, whether of paternalism and the orgal1lc relation of the CItizen to the state 
or of latssez (aire. 7

'1 

On the authority of Lochner the Supreme Court invalidated federal 
and state laws barring employers from prohibiting workers to join 
labor unions. Ho [n the state case the Court acknowledged that it is 
"impossible to uphold freedom of contract and the right of private 

1.\ !d. at ) 89. 
'1(. Sallt.a Clara COllnty 1'. SOllthem Pacific l~. Co., I 18 U.S. 394 (1886). 
n 198 U.S. 45 (1905). IH lei. at 64. 'I'i ld. at 75. 
HO At/a/I'll. Ullited States, 208 U.S. 161 (1908), and CO{J/}(lgC v. Kallsas, 236 U.S. I (19 I 5). 
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property without at the same time recognizing as legitimate those in
equalities of fortune that are a necessary result of the exercise of those 
rights. ,,81 

The Court did not always uphold freedom of contract, however. In 
[908 it sustained a law limiting women to ten hours of work per day in 
factories or laundries because a "woman's physical structure, and the 
functions she performs in consequence thereof, justify special legisla
tion. ,,82 In 19 17 the Court upheld a maximum hour law for factory 
workers of both sexes without mentioning Lochner.83 More often than 
not, though, state social legislation was invalidated. Thus, in Wolff 
Packing Co. v. Court of Industrial R.elations84 the Court struck a Kansas 
statute requiring binding arbitration of labor-management disputes when 
they threatened public well-being. In Adkins v. United States 85 the Court 
voided a law setting minimum wages for women and children in the Dis
trict of Columbia. 

Following the onset of the Great Depression in 1929, the need for 
state regulation became acute. The validity of such legislation continued 
to depend on judicial approval. On the Supreme Court, a trifurcated 
alignment emerged: a four-person conservative coalition consisting of 
James McReynolds, Willis Van Devanter, George Sutherland, and Pierce 
Butler; a three-person liberal alliance of Oliver Wendell Holmes (replaced 
in 1932 by Benjamin Cardozo), Louis Brandeis, and Harlan Stone; and 
the two swing voters, Chief Justice Charles Evans Hughes and Justice 
Owen Roberts. In 1934 Hughes and Roberts joined the liberals to up
hold a New York law regulating the price of milk,86 but in 1935 and 
1936 they joined forces with the conservatives in a series of important 
cases. Shortly after concluding that the national government infringed 
on states' rights by regulating wages and prices, the Court ruled that 
New York's attempt to regulate minimum wages for women violated due 
process. Bya 5-to-4 vote (Hughes split with Roberts and voted with the 
dissenters) the Court declared that "the State is without power by any 
form of legislation to prohibit, change or nullify contracts between 
employers and adult women workers as to the amount of wages to be 
paid.,,87 As one commentator remarked: 

XI Coppage I!. Kansas, 236 U.S. 1 (1915), at 17. 

X2 MillieI' I!. Oregon, 208 U.S. 412 (1908), at 420. 
X.l [llmtmg 11. Oregoll, 243 U.S. 426 (1917). X4 262 U.S. 522 (1923). 

H.\ 261 U.S. 525 (1923). X6 Nebbia 11. New YOr/.l, 291 U.S. 502. 

X7 Morehead u. New Yorh ex rei. Ti/)aldo, 298 U.S. 587 (1936), at 61 r. 
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The argument of the Chlef.J USl"iCC, who dissented, that the Ad/;,iIlS precedent need 
not be followed because of "matenal differences" in the two laws; the argument 
of Srone, Brandeis, and Cardozo, also dissenting, that precedent sillce Adll.ins, and 
"what IS more important, reason" support state power to control wages, had no 
weight for five men now thoroughly deluded by the notion that the welfare state 
could be judicially thronled and the brave old world of their youth restored. HH 

The Court-Packing Plan 

By the middle of 1936 it was obvious that the Court would allow neither 
the federal nor the state governments to relieve the misery caused by the 
Depression. President Roosevelt made little issue of the Supreme Court 
in his 1936 reelection campaign, but following his landslide victory he 
contrived a boldillove. On February 5, 1937, he proposed a court reform 
bill, ostensibly designed to improve Judicial efficiency. The bill would 
allow the President to appoint one new justice for each gerontocratic 
member over seventy who chose not to resign. Given the ages of the jus
tices, this would have amounted to six new appointments. Though many 
of the Court's decisions were unpopular, the notion of judicial indepen
dence was not. The press vilified the plan and the public opposed it. H9 

Progressive forces failed to rally behind the bill; Southern Democrats 
joined Republicans in oPPOSition to it. 90 

'fhe Court itself played no small role in defusing the plan.'l1 On March 
29, 1937, by a 5-to-4 vote the justices overturned forty years of freedom
of-contract doctrine. Noting that the law in question allegedly violated 
the right to contract:, the Court majority speculated 

What is thiS freedom? The Consfltution docs not speak of freedom of contract. 
It speaks of liberty and prohibits the deprivatIOn of liberty Without due process 
of law. In prohibltlllg that deprivation the Constitution does not recognize an 
absolute and uncontrollable liberry .... Liberty under the Constitution is thus 
necessarily subjcct to the rcstrall1ts of due process, and regulation whIch is rea
sonable 111 rclation to ItS subjcct and IS adopted In the II1terests of the commu
nity IS duc process. n 

~X McCloskey, o!). CIt., n. 49, slI/l/'a, pp. I (}(}-(}7. xo Caldeira, op. cit., n. (}7, supra. 
'III David Adamany, "Legitimacy, Rcalignlllg Elections, and the Supreme Court," 1973 Wis

cOllsm LaUJ l<e1lleUJ 790 (197,), 
'II Recent schoiarsillp concludes that thIS was not a strategic retreat, but where the Court 

was headed with or WIthout congressional interference. See Harry Cushman's award
Wllln11lg book, Rethlllhllg the New Deal COllrt: Struclure o( a eOllslltullO/wl Reuolu-
11011 (New York: Oxford UnIversIty Press, 1998). 

n West Cot/st Holel Co. 11. Parrish, 300 U.S. 379, at 391. 
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Then on April 12, another 5-to-4 vote upheld the National Labor 
Relations Act, which guaranteed the right of labor to bargain collectively 
and authorized the National Labor Relations Board to prevent unfair 
labor practices. The case, National Labor Relations Board v. Iones and 
Laughlin Steel Cor/J.,93 declared that a steel company, centered in Pitts
burgh, with coal mines in Michigan, Minnesota, and Pennsylvania; ware
houses in Chicago, Detroit, Cincinnati, and Memphis; and factories in 
New York and New Orleans conducted business in interstate commerce. 
Rejecting the dichotomy between manufacture and commerce, the Court 
instead asked whether steel production had a substantial effect on com
merce. Clearly it did. 

Three subsequent decisions illustrate the scope of this ruling 
that returned the definition of interstate commerce to what it had 
been in John Marshall's time. In the first, Wickard v. Filburn,94 the 
Court upheld a penalty on a farmer for harvesting twelve acres of 
unauthorized wheat that he grew for his own consumption. The 
Court pointed out that the excess wheat, when considered with all other 
wheat grown throughout the country for home consumption, could 
have a substantial effect on the price of wheat destined for interstate 
commerce. In the second case, the Court upheld the constitutionality 
of the Civil Rights Act of 1964, which prohibits discrimination in 
places of public accommodation, because of the effect such discrim
ination had on interstate commerce. 95 The most recent concerned a 
conspiracy among ophthalmologists at a local hospital to eliminate 
one competing practitioner. This said the majority restrains trade and 
commerce among the several states sufficient to violate the Sherman 
Antitrust Act. 96 

Finally, on May 24, 1937, a third 5-to-4 vote declared the Social Secu
rity Act to be within the tax powers of Congress. 97 This effectively over
ruled the limits on the taxing power decreed by the Butler case. In all 
three decisions, Hughes and Roberts joined the three liberals to uphold 
the state or federal action in question. Because of the negative impact 
these decisions had on support for Roosevelt's plan, they became known 
as "the switch in time that saved nine." 

9.1 30T U.S. I (T937). 94317 U.S. III (T942). 
95 Heart of Atlallta Motel v. Umted States, 379 U.S. 241 (1964), and Katze1I!Jach v. 

McClullg, 379 U.S. 294 (1964). 
% SUlIImit Health Ltd. 1!. l'il1has, 500 U.S. 322 (T99J). 
91 Steward Machille Co. v. Davis, 30T U.S. 548. 
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Roosevelt's plan became fully superfluous when Justice Van Devanter 
resigned on May 18, 1937. Instead of a shaky 5-to-4 majority, the Court 
would soon have its first Roosevelt appointee and with it a 6-to-3 major
ity. Roosevelt lost the battle to enlarge the Court, but of course, he had 
won the war. 

TIlE CIVIL LIBERTIES AGENDA 

At the same time that the Supreme Court began to remove itself from 
managing the nation's economic affairs, it began to pay closer attention 
to the noneconomic rights and liberties of the Bill of Rights and the Civil 
War amendments. One of the first hints of the Court's switch from a 
defender of economic freedoms to a defender of other civil rights and 
liberties came in U.S. v. Carolene Products Co. n 

The Preferred Freedoms Doctrine 

The Carolene Products case involved the constitutionality of the Filled 
Milk Act of 1923, which prohibired the interstare shipment of skimmed 
milk with oil-based fillers. Justice Stone, writing for the majority, made 
it clear that the Court would only minimally scrutinize such statutes: 

Regulatory leglslatron affectlllg ordinary cOllllllerclal transactions IS not to 

be pronounced unconstitutronal unless in iight of the facts made known or 
generally assumed It IS of such a character as to preclude the assumption that 
it rests upon some rational baSIS Within the knowledge and experience of the 
legislators.Y~ 

At thiS point Stone inserted a footnote that has shaped the Supreme 
Court's doctrinal developments to this day: 

There may be a narrower scope for operation of the presumption of constitu
wJIlality when legislation appears on its face to be within a specific prohibition 
of the Constitution, such as those of the first ten amendments, which are deemed 
equally specific when held to be embraced Within the Fourteenth .... 

It IS unnecessary to conSider now whether legislation which restricts those 
political processes which can ordinarily be expected to bnng about repeal of 
undesirable legislation, IS to be subleered to more exacting ludiclal scrutll1Y under 
the general prohibitions of the Fourteenth Amendment than are most other types 
of legislation .... 

Nor need we II1quire whether SImilar consideratrons enter II1to the review of 
statutes directed at particular religloLls ... or national .. > or raCial minorities 

9H 30 4 U.S. 144 (193HI. 99 lei. at Ip. 
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... whether prejudices agalllst discrete and Illsular minorttles may be a special 
condition, which tends seriously to curtail the operation of those political 
processes ordinarily thought to be relied upon to protect minorities, and which 
may call for a correspondingly more searching judicial inquiry. lOG 

Thus the formulation of what is known as the "preferred freedoms 
doctrine." Under this doctrine, the Court assumes legislation constitu
tional unless it facially abridges a provision of the Bill of Rights, restricts 
access to normal political processes (e.g., the right to vote), or violates 
the equal protection rights of "insular minorities." If so, then the pre

sumption of constitutionality does not obtain. The state can overcome 
the presumption of unconstitutionality if a law is "narrowly tailored" to 
sustain a "compelling" governmental interest. 

As an example of this doctrine, consider the decision in l~egents of 
the University of California v. Bahhe. lol The University of California 
Medical School at Davis had an affirmative action plan that reserved 
sixteen of its 100 seats for members of certain minority groups. The 
remaining eighty-four seats were open to people of all races. Bakke, a 

rejected white applicant, had higher admissions scores than many ad
mitted under the affirmative action plan. The judgment of the Supreme 

Court, written by Justice Powell, subjected the school's admission policy 
to strict scrutiny (even though Bakke was not a member of a "discrete 
and illsular minority") because it created a racial classification. Powell 

then considered whether California had a compelling interest in its spe
cial admission program. California argued that it had a compelling inter
est in (1) reducing the historic deficit of minority doctors, (2) countering 
the effects of societal discrimination, (3) increasing the number of 
doctors who would practice in poor communities, and (4) obtaining the 
benefits of a diverse student body. 

Powell asserted that the first argument served no compelling govern
mental interest; this was discrimination for discrimination's sake. Powell 
suggested that redressing societal discrimination constituted such an 
interest, but as there was no evidence that Davis had previously dis
criminated against minorities in its admissions process, the state's inter
est did not justify the violation of an innocent party's rights. Powell 
recognized a compelling interest in increasing health-care services to poor 

communities, but noted that the university did not narrowly draw its 
program to meet that goal: No evidence showed that those admitted 
under the affirmative action program had shown special interest in prac-

1{}{} {d. at '52-53. 1{}1 438 U.S. 265 (r97 8). 
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t1Clllg III low-income communities. Powell, however, did find a com
pelling interest in Davis's desire for a diverse student body, but that the 
quota system again failed of narrow drafting. As an alternative, he sug
gested that a program that took race into account, but did not impose 
a quota, would be constitutionally permissible. 

Incorporation of the Bill of Rights 

A Court interested in following a civil liberties agenda must have juris
diction over individual rights, most of which involve actions by state and 
local governments. Under the language of the original Constitution, the 
federal government was chiefly barred from abridging individual rights. 

States were prohibited only from passing bills of attainder, ex post facto 
laws, and impairing the obligation of contracts. The Bill of Rights, rat
ified in 179 I, only limited the exercise of national power. So if Virginia 
wished to establish a state religIOn, or if New Jersey wished to punish 

persons who criticized government policies, nothing in the federal Con
stitution prevented their doing so. 

The Supreme Court affirmed the inapplicability of the Bill of Rights 

to the states in the 1833 case of Barron v. Balti111ore. lo2 Marshall's unan
imous decision categorically rejected Barron's claim that the Fifth Amend
ment or, indeed, any of the Bill of Rights, applied to the states. Marshall 
noted that people of the United States established the Constitution for the 
governance of the United States, not for that of the respective states. If 
people wanted protection from their state governments, the state consti
tutions could so provide. Textually, the original Constitution speaks gen
erally when it refers to the national government and specif-ically mentions 
the states in those instances where limits on power are applicable to them. 
He therefore gave eHect to the plain language of the Bill of Rights. 

The potential application of the Bill of Rights to the states began with 
the passage of the Fourtecnth Amendment, which says in part that "I n 10 
State shall make or cnforce any law which shall abridge the privileges 
or imlllunities of citizens of the UI1Ited States; nor shall any State de
prive any person of life, liberty, or property, without due process of law." 

Despite the statements of some of the framers that they meant the priv
ileges and immunities clause to overturn Barron and apply the Bill of 
Rights to the states, the Supreme Court gave the c1alIse a very limited 
constructIon, as we saw in the disclIssion of the Slaughterhouse Cases. 

lJ1I 7 Peters 243. 
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To this day, the privileges and immunities clause does not significantly 
limit the behavior of state governments. A recent decision, howevel; may 
presage a change. IO

.1 

To the extent that the Bill of Rights does currently bind the states, it 
does so through the due process clause. The first case to focus on whether 
this provision made any of the Bill of Rights binding on the states was 
Hurtado ll. California. l04 California allowed indictment by information 
presented to a magistrate, rather than by a grand jury. Hurtado, who 
had been indicted and convicted of murder, argued that indictment by 
information violated due process. The Supreme Court ruled in a 7-tO-1 
decision that ([) the due process clause in the Fourteenth Amendment 
means the same thing as the due process clause in the Fifth Amendment; 
(2) if due process in the Fifth Amendment included the requirement of 
indictment by grand jury, then the grand jury clause of the Fifth Amend
ment would be superfluous; and (3) nothing in the Constitution should 
be considered such. (This logic, though, did not prevent the Court from 
ruling that the Fourteenth Amendment's due process clause prohibited 
states from taking property without just compensation, even though the 
Fifth Amendment requires due process and prohibits uncompensated 
property taking. 105) John Marshall Harlan dissented in Hurtado, arguing 
that the Fourteenth Amendment incorporated the Bill of Rights, and thus 
the right to indictment by grand jury. Following the Hurtado majority's 
logic, the Court ruled in 1900 that the due process clause did not pre
vent the states from employing an eight-person jury,106 and in 1908 
that nothing in the Fourteenth Amendment precluded compelled self
incrimination. IO

? Harlan dissented alone in these cases, also. 

10.1 Saenz v. Roe, 143 I. Ed 2d 689 (1999). California sought to restrict new residents to 
the welfare benefit they would have received in their previous state of residence. The 
Supreme Court had voided two Similar efforts - in 1969 and 1982 - on the basis of a 
"right to travel," language which nowhere appears 111 the Constitution. Only Rcllllquist 
and Thomas dissented. Not only did the decision void the California law, but it also 
struck a 1996 amendment to the Social Security Act and left the Slaughterhouse Cases 
teetering on a tottery foundation. Whether it will tumble into the abyss of discarded 
decisions remains to be seen. But if it docs, we may expect to see the rise of a new 
jurtsprudence of human rights, one more tightly tied to the text of the Constitution 
than was the case at the end of the twentieth century. 

Other than the Slaughterhouse Cases, the only other decision based on the privi' 
leges and immunities clause was Colgate v. Harvey, 296 U.S. 404 (1935), which was 
overruled 111 1940 by Maddell v. Ke1ltucky, 309 U.S. 83. 

HH IIOU,S.5I6(1884). 
10.\ ChIcago, ll. & Q. Railway Co. v. ChIcago, 166 U.S. 226 (1897). 
'0(, Maxwell tJ. Dow, 176 U.S. 581. 107 Twillillg tJ. New Iersey, 211 U.S. 78. 
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'fhe Court reversed the logic of these decisions in its opinion in Gitlow 
ll. New Yorh.IOR Gitlow, a left-wing radical, was convicted under a New 
York statute that made it a crime to advocate the forceful overthrow of 
government. Though the Supreme Court upheld his conviction, it also 
ruled without dissent that "freedom of speech and of the press - which 
are protected by the First Amendment from abridgment by Congress -
are among the fundamental personal rights and 'liberties' protected by 
the due process clause of the 14th Amendment from impairment by the 
states." 109 Soon thereafter the Court added freedom of religion and 
assembly. I 10 

In Pallw ll. C01mectlcut,111 the Court set the standard for incorpora
tion that survives to this day. Justice Cardozo, writing for the majority, 
declared the due process clause to incorporate only those provisions of 
the Bill of Rights that are "implicit in the concept of ordered liberty" or 
"so rooted in the traditions and conscience of our people to be ranked 
as fundamental." 112 l()day, most of the provisions of the Bill of Rights 
have been incorporated through this doctrine: the First, Fourth, and 
Sixth Amendments; the Fifth Amendment, except for the right to indict
ment by grand jury; and the Eighth Amendment protection against cruel 
and unusual punishments. Not binding are the Eighth Amendment pro
tections against excessive bail and fines (but probably only because no 
appropriate case has reached the Court); and Amendments Two (right 
to bear arms), 'fhree (right not to have soldiers quartered in private 
homes in peacetime), and Seven (right to jury trials in civil suits where 
the amount in controversy exceeds $20). 

First Amendment Freedoms 

'fhe Court's initial concern with the First Amendment occurred as the 
result of antisubversive legislation enacted by Congress during World 
War I. To determine whether the statements of persons convicted under 
these laws were constitutionally protected, the Court, speaking through 
Justice I Iolmes, formulated the clear and present danger doctrine. 1 1.1 The 

'0" 268 U.S. 652 ('925). 10<) Td. at 666. 
110 TTalllil/oll II, Regellls of //;e Ulllllersit)' of Cali(ontia, 293 U.S. 245 ('934); De }(mge u. 

o reglJII , 299 U.S. 35.1 (1937)· 
"',02 U.S. }19 ('937). II!. Td. at 325. Neither phrase was defined then or SlllCC. 

II.' In SchCllcil II, [fulled States, 249 U.S. 47 (1919). Also see Frohwerh II. Ulllted States, 
249 U.S. 1.04 ( 19 '9); Debs 1'. UUlted States, 249 U.S. 2. , (1919); and Abral/ls u. Ulllted 
Stales, 250 U.S. 6.6 (1919). 
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doctrine, however, provided no protection for the challenged communi
cations because these were wartime cases and "[wJhen a nation is at 
war many things that might be said in time of peace are such a hindrance 
to its effort that their utterance will not be endured so long as men 
fight." 114 

In 195 r the Supreme Court upheld Smith Act convictions of Eugene 
Dennis and associates for organizing the Communist Party of the United 
States and advocating the overthrow of the government, I 15 despite the 
fact that no overt acts of violence or revolution were alleged. In 1956, 
however, a more liberal Court ruled in Pennsylvania v. Nelson I 16 that the 
Smith Act preempted the states' authority to regulate subversive activity, 
despitc the fact that the title of the United States Code in which Con
grcss placed the Smith Act specifically states that "nothing in this title 
shall be held to take away or impair the jurisdiction of the courts of the 
several States, under the laws thereof.,,117 The following year the Court 
struck at the I-louse Un-American Activities Committee (HUAC) by 
invalidating a contempt conviction of a labor leader for refusing to name 
associates who had worked for the Communist Party,118 and severely 
limited Smith Act prosccution of those who organized the Communist 
Party.119 

Congrcss reacted by attempting to limit the Court's authority. In July 
1957, Senator William Jenner (R-Ind.) introduced a bill to limit the 
Supreme Court's appellate jurisdiction over a variety of antisubversive 
laws. The compromise bill passed by the committee kept the Court's 
appcllate jurisdiction intact with a minor exception, but reversed the 
Nelson and Yates decisions. When the bill reached the Senate floor in 
August 1958, it was defeated by a 49-to-41 vote. 

Two of the Court's decisions helped reduce any further congressional 
threat. In Barenblatt v. United States, the Court distinguished the 
Watldns decision and upheld the authority of I-IUAC. 120 The same day 
thc Court limited the Nelson case and upheld the authority of states to 

investigatc subversive activities aimed at them.121 Both cases were 
decided 5 to 4 and in both cases Justice Harlan switched from his earlier 
liberal position. This helped reduce the pressure on the Court, much as 
Owen Roberts's switch had in [937. 

I'" 249 U.S. 47, at 52. liS De/lIlis v. Ullited States, 341 U.S. 494. 116 350 U.S. 497. 
117 Title 18, U.S. Code,section 3231. 118 Wathillsv. UmtedStates, 354 U.S. 178 (1957). 
119 Yates v. U1lIted States, 354 U.S. 298 (1957). 120 360 U.S. 109 (1959). 
12.1 UfJhalls 1!. Wymall, 360 U.S. 72 (1959). 
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Not until 1969 did the Court give clear and present dangcr its plain 
mcaning: Government may not "forbid or proscribe advocacy of the use 
of forcc or of law violation cxcept where such advocacy is directed to 
inciting or producing imminent lawless action and is likely to incite or 
producc sHch action."I12 

Not all cOlllmunication receives constitutional protection, however. 
Obscenity,1l.I fighting words,124 and defamatory statements l25 do not 
bccausc the Court considers thcm to lack "rcdeeming social value." 
At thc other extreme, thc Court generally accords political communica
tion more protection than that dcaling with othcr subjects. 126 Deci
sions of the Warren, Burgcr, and Rehnquist Courts have cxtcnded First 
Amcndmcnt protcction ro symbolic speech (c.g., demonstrations, flag 
burning),1n thc right to silence,128 and cOlllmercial comlllulllcations (e.g., 
advcrtising).129 

Among thc First Amendmcnt's freedoms, historically the lcast subject 
to govcrnmcntal restriction has been thc frcc excrcise of religion. Indi
viduals acting undcr religious auspices may constitutionally engagc in 
certain othcrwise illcgal activities. Thus, ordinances prohibiting door-to-

1l!. Br{lIIdelllmrg v. OhIO, 395 U.S. 444 (1969), at 447. 
1).1 Roth u. UII/ted States, 354 U.S. "176 (1957); Miller l!. Califorll/{/, 4 I 3 U.S. 15 ([ 973); 

.Jell/wls 11. Ceol'gl{/, 418 U.S. 153 ([974). 
114 Terllli/liello 11. Chicago, 3.17 U.S. I (1949); Colie/Ill. Calif<mlla, 403 U.S. 15 (1971). 
Il.l New YOI·I, c/lllles u. SlIllivtll/,376 U.S. 254; Gertz 11. Welch, 4 I 8 U.S. 323 (1974); Time 

//. Hill, 385 U.S. 374 (1967); Cox Broadcastillg Corp. l!. Cohll, 420 U.S. 469 ([975); 
DIIII r:!r Bradstreet.lllc. [I. GrewlIloss Builders IIlC., 472 U.S. 749 (1985). 

1)(, F.g., BmuJ/I /I. Hartlage, 456 U.S. 45 (1982). "It is designed and intended to remove 
governmental restra111ts from the arena of public discussion, putting the deCISion as to 

what views shall be voiced largcly Into the hands of each of us, 111 the hope that use of 
such freedom will ultimately produce a more capable citizenry and more perfect polity 
and in the belief that no other approach would comport with the premise of individ
ual dignity and choice upon which our political system rests." Cohell v. Califomia, 403 
U.S. 15 (1')7 I), at 24. "There can be no doubt that the expenditures at issue in thiS 
case Ian expenditure of more than $ I ,000 by an independent political cOl11mittee to 

further the election of a presidential candidate who has opted to receive public financ
Ing of his general election campaign I produce speech at the core of the First Amend
ment." Federal Electl(J1/ COIllII1lSSIOlI /J. Nat[()//al COIlsC/'/JatllJe PolitIcal ACtlOlI 
COllllllittee, 470 U.S. 480 (1985), at 4')3. 

In Edwards II. SOllth Carolil/(/, 172 U.S. 22') (1963); Tlllker II. Des MOllles School Dis
trict, 39., U.S. 503 ([969); Boos II. Barry, 485 U.S. 312 (1988); [III/ted States v. 
belml(//I, 4,)6 U.S. 310 (1')90). 

I'" NAACP l!. Al{/ballla, 357 U.S. 449 (1')58); Sheltoll /I. Tilclwr, 364 U.S. 47') (1960). 
II? VirglllUl Stilte Board of Pharl//llcy 11. Virgilll{/ Citizells COI/SIIlIler COllllcil, 425 U.S. 748 

(1976); Biltes 11. Stllte Bar of Arizollii, 4:>3 U.S. 350 (1977); first Natl(J//al BallI< o( 
Bostoll u. Bel/otti, 435 U.S. 765 (1978). 
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door solicitation in order to protect the right to privacy must exclude 
those distributing or selling religious materials, and communities may 
not require a license of those so engaged. A constitutional right to pros
elytize exists. Courts may not ascertain the truth or falsity of religious 
beliefs, and unconventional beliefs and denominations are as protected 
as traditional ones. The Amish may not be compelled to send their chil
dren to high school. No one may be compelled to salute the flag or 
display a state-mandated ideological message inimical to his or her reli
gious beliefs. Individuals may not be denied unemployment compensa
tion for refusing to work on their Sabbath day or to manufacture 
weapons. Congress may constitutionally authorize religious institutions 
to affirmatively discriminate against women and nonbelievers. 13o Of 
course, not all action is immunized. Bigamy is a crime whether or not 
one is a Mormon, and Indians are forbidden to use peyote. 131 

In reaction to the Rehnquist Court's use of a mere rationality stan
dard in the Indian peyote case, Congress enacted the Religious Freedom 
Restoration Act in 1993, which reinstituted the strict scrutiny standard: 
no governmental restriction on religious activity unless it furthered a 
compelling governmental interest and did so in the least restrictive 
fashion. The peyote case majority, in a Scalia opinion, had held that 
neutral laws of general applicability could be applied to religious activ
ities even though the law lacked a compelling governmental interest. For 
a Republican Congress to take umbrage at a conservative Supreme Court 
decision is virtually unheard of. Moreover, not a single member of the 
House of Representatives and only three senators voted against the act. 
Notwithstanding, when a challenge to the act reached the Court,132 six 
justices disdainfully declared it unconstitutional, not because of anything 

lit) Cmztwell v. COllllecticut, 3 1 ° U.S. 296 ( 1940); Murdock v. l'elllzsylvmlia, 3 19 U.S. 1 ° 5 
(1943); Ull/ted States v. Ballard,}22 U.S. 78 (1944); Sara v. New Yorl" 334 U.S. 558 
(1948); KUllZ v. New Y(n'I" 340 U.S. 290 (195 I); Cruz v. Beto, 405 U.S. 319 (1972); 
Wiscollsill v. Yoder, 406 U.S. 205 (1972); West Virgmia State Board of Educatiolt v. 
Bamette, 319 U.S. 624 (1943); Wooley v. Maynard, 430 U.S. 705 (1977); ThOl/l(zS v. 
Review Board of the Indiana Employment Security Divisioll, 450 U.S. 707 (1981); 
Hohhie u. Florida UnemlJloymerzt Appeals C0111n., 480 U.S. 136 (1987); CorporatiOlI 
of the Church of I.atter-Day Salllts v. Amos, 483 U.S. 327 (1987). 

For deCisions producing an opposite result when religion was not present, sec 
Kovacs Il. Cooper, 336 U.S. 77 (1949); Feiner Il. New Yorl" 340 U.S. 315 (1951); 1heard 
P. Alexal/{{er, 34 I U.S. 622 (1951 J. 

1.11 ReY1/olds Il. Ul1Ited States, 98 U.S. 145 (1879); Natllle Amencml Church of Nalla/olmzd 
u. Arizo1la CorporatIon Conlll., 405 U.S. 901 (1972); Employl/lCllt Dill/Stoll, Oregon 
Dept. or Human Resources Il. Smith, 494 U.S. 872 (1990). 

W In City of Boerne u. Flores, I}8 LEd 2d 624 (1997). 
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having to do WIth religion but bccause Congress trespassed upon the 
Court's prerogatives and thereby violated the doctrine of separation of 
powers. Brandishing Marbury u. Madison, the majority imperiously 
trumpeted that it alone authoritatively construed the Constitution. The 
fact that a less activist Court could have exercised restraint and viewed 
the act as a statutory right to religious excmptions seems not to have 
crossed the justices' minds.l.u As we explain in a subsequent section of 
this chapter, we view the Court's apparent subordination of free exercise 
to a less preferred position among the panoply of First Amendment 
freedoms a function of its hostility toward Congress and the executive 
branch, rather than any religious animus. 

In establishment clause cases the Supreme Court originally echoed 
Thomas Jefferson's sentiment for a "wall of separation" between church 
and state. Thus the Warren Court voided organized classroom prayer134 
and devotional Bible readings. us Public outrage followed. A New York 
congressman called the prayer dccision "the most tragic decision in the 
history of the United States." 13(, A Georgia congressman declared that 
first the Court "put the Negroes in the schools - now they put God 
out." 117 Yet the Court pcrsisted in keeping explicitly sectarian influences 
out of public schools. More than forty years after the Scopes Monkcy 
Trial the Court voidcd an Arkansas law that prohibited the teaching of 
evolution at public schools or universitics l.1X and, nineteen years later, 
over the disscnts of RehnqUlst and Scalia, struck down a follow-up law 
that required schools to tcach "creation science" if they also chose to 
tcach evolution. U~ 

The Court has accommodated secular aid to parochial schools more 
than it has allowcd religious influences in public schools. States may 

III Although the /loeme deciSion rested on a constitutional basis, readers may nonetheless 
benefit from a rereading of the scpar,ltlon-of-powers model discussed in Chapter 2. 
lloenze also bears on the marter of Judicial activismlrestraint, the subJect of 
Chaprer 10. 

1 HEngel u. Vitale, 370 U.S .. {21 (1962). More recently, a lcxas school disrrrct policy of 
snrdent-Icd prayer before football games was voided 111 Sallta Fe II/(/elJelldellt School 
DIstrict 11. Doe, 147 I. Ed 2d 295 (2000). 

I \I AhtlIgtOlI School DIstrict /J. Schellll}/', 374 U.S. 203 (1963). 
11(, Quoted in Fred Friendly and Martha Filion, The COllstltl/tum: That Delicate /l(/Iallce 

(New York: Random House, 19H4), p. 109. 
III ld. The kaklsrocrat used the PCJorative Southern eqUivalent of "Negroes." 
11M J-:ppersoll u. Ar!UIIIS(/S, 393 U.S. 97 (1968). 
II" Edwards /I. Aguillard, 4H2. U.S. pH (1987). AmaZingly, we have not seen the last of 

thiS Issue. See Pam Bclluck, "Board for Kansas Deletes Evolution from Currrculum," 
New YOI''' Tillles, August 12, 1999, p. A6. 
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provide bus transportation 140 and loan educational materials to parochial 
school students. I41 Although the Court voided plans to supplement the 
salaries of parochial school teachers,142 it overruled subsequent decisions 
that prohibited public school teachers from being sent into parochial 
schools during regular school hours to teach certain secular subjects. 143 

The Court also allows states to provide tuition tax credits to parents who 
send their children to private schools.144 

Establishment clause cases aside, the law of the First Amendment 
appears reasonably well settled. Though these cases frequently generate 
much political controversy, as in the flag-burning cases,145 typically judi
cial resolution not only cools the fervor that formerly affected them, but 
it does so with relatively little fluctuation in the Court's established 
policies. 

Criminal Procedure 

The Bill of Rights provides extensive protection for the rights of persons 
accused of crime, including a prohibition on unreasonable searches and 
seizures, self-incrimination, and the right to counsel, and a ban on cruel 
and unusual punishment. For all but the last of these, the leading deci
sions date from the Warren Court (I 953-69). 

The fundamental Fourth Amendment question concerns the use of evi
dence obtained by an unreasonable search and seizure. In 1914, the 
Supreme Court ruled that such evidence could not be admitted in federal 
trials. It declared that without such a rule, Fourth Amendment protec
tions would be "of no value, and, so far as those thus placed are con
cerned, might as well be stricken from the Constitution." 146 

Because most crimes are state matters, this federal exclusionary rule 
was of minor significance. In 1949, though, the Supreme Court made the 
Fourth Amendment binding on the states. 147 The Court specifically ruled 
that Colorado had violated the Fourth Amendment rights of Dr. Julius 

1-1(1 Eversc)II v. Hoard of EducatlOlt, 330 U.S. 1 (1947). 
1-" Mitchell v. Helms, 147 L Ed 2d 660 (2000). The case was decided by a judgment of 

the Court and overruled two precedents from the mid- r 970S. 
1-12 Lemoll l!. Kurtzmall, 403 U.S. 602 (r971). 
14J Agostmi ll. Feltolt, 52 r U.S. 203 (r 997), overruling Aguilar ll. Feltoll, 473 U.S. 402 

(1985) and Gralld [{allids ll. Hall, 473 U.S. 373 (1985). 
144 Mueller l!. Allell, 463 U.S. 388 (1983). 
1-15 Texas ll. JOhIlSOIl, 491 U.S. 397 (1989); United States ll. Eichman, 496 U.S. 310 (1990). 
1-16 Wee"s P. Umted States, 232 U.S. 383 (r914), at 393. 
1-1'1 Wolf I!. Colorado, 338 U.S. 25. 
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Wolf by illegally seizing his appointment book, which was then lIsed to 
convict him of conspiracy to commit an abortion. Nevertheless, the major
ity opinion rejected the extension of the exclusionary rule to the states, 
thus upholding Wolf's conviction and a one-to-five-year prison term. 

The Court overruled its 1949 decisioll twelve years later in the first 
of the Warren Court's many landmark criminal rights decisions. The case 
in question, Mal'!} v. Ohio,14H involved the warrantless search of the 
home of Dollree Mapp, who was believed to be harboring a man wanted 
for bombing the house of an alleged numbers racketeer, future boxing 
promoter Don King. The police found no fugitive but did seize some 
pornographic pictures. Mapp was arrested and convicted of violating 
Ohio's obscenity statute. Speaking for a five-person majority, Justice 
Clark declared that the COllstitution requires states to abide by the 
Weel<s exclusionary rule, which precludes admission of illegally seized 
evidence at trial. 

This controversial decision came under attack in the 1 970S and 1980s 
by the more conservative Burger COllrt, four of whose members were 
chosen by President Nixon precisely because they did not support expan
sion of the rights of persons accused of crime. 'fhe rallying cry against 
the exclusionary rule origlllated with a dissenting statement by Judge 
(later Justice) Benjamin Cardozo: "The criminal is to go free because the 
constable has blundered." H9 The Burger Court refused to extend the rule 
to grand jury hearings,Llo civil cases/II habeas corpus relief,152 or depor
tation hearings. III In J 9R4 the Court created a good-faith exception to 
the exclusionary rule, whereby illegally obtained evidence would not 
be suppressed if the police acted in objective good faith. 1.14 Given the 
increasing conservatism of the Rehnquist Court, the exclusionary rule 
rests on extremely shaky ground. 

The Fifth Amendment's protection against self-incrimination was an 
understandable reaction against British attempts to coerce confessions, 
as in Star Chamber proceedings. Prior to the 1960s, the Supreme Court 
decided on a case-by-case basis whether the accused's will was overborne 
by physical or psychological duress. 1.15 Such detenmnations were not 

14M 367 U.S. 643 (1961). 1-" People 1'. Defore, 242 N.Y. 13 (1926), at 21. 
1\0 Ulllted States 1'. Calmuira, 414 U.S. 338 (1974). 
1.11 Ullited States 1'. lallls, 428 U.S. 413 ( 1976). 1.12 StOlle 1'. Powell, 428 U.S. 465 (1976). 
1\.\ illlllligratuJ/I a1/(/ Naturaliza/IOII Saulee I!. !.oIJez-Melldoza, 468 U.S. 1°32 (1984). 
1\·1 Ullltcd .. \'ttllcS v. Le()l1~ 46H U.S. H97. 

1\\ E.g., llrouJ1/ 1'. Mississi/lln, 2.97 U.S. 278 (1936); Ashcraft u. Tel/l/essee,}22 U.S. 143 
( I 944); hkcs I!. Ala/wl/w, .152 U.S. 191 (1957); lacf<sc)I1 11. DelillO, 378 U.S. 368 (1964). 
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easily made, especially when "facts" about the interrogation itself were 
often in dispute. Despair over the case-by-case approach led the Court 
to seek a prophylactic rule that it hoped would put an end to involun
tary confessions. The vehicle for this new rule was the 1966 case Miranda 
v. Arizona,ls6 which more than any other typifies Warren Court activism 
in the realm of criminal procedure. Under Miranda, police must inform 
suspects prior to any custodial interrogation that (I) they have the right 
to remain silent; (2) if they choose to speak anything they say may be 
used against them; (3) they have the right to an attorney; and (4) if they 
cannot afford an attorney one will be provided them. 

Not surprisingly, this rule also came under attack by the Burger Court. 
It ruled in two cases that though incriminating statements made without 
Miranda warnings could not be used in the prosecution's case-in-chief, 
they could be used to impeach the credibility of witnesses if they took 
the stand and contradicted anything they had said prior to receiving their 
Miranda warnings.1S7 In 1984 the Court created a public safety excep
tion to Miranda, holding that the accused's response to a question about 
the whereabouts of a gun hidden in a grocery store could be used in evi
dence even though no warnings had been given. ISH Despite these excep
tions, the Miranda rule itself remains in place. ls9 

The right to counsel received strong support from the Court as early 
as 1932. In Powell v. Alabama,160 the Court required the states to provide 
indigent criminal defendants with counsel under certain conditions. The 
case involved seven illiterate black youths who, after a fight with several 
white youths on a train, were falsely accused of raping two white girls. 
In a lynch-mob atmosphere, the youths were convicted in a series of one
day trials. The presiding judge had appointed all members of the iocal 
bar to defend them at their arraignment, but no one stepped forward to 
do so until the day of the trial. In reversing their convictions, the Supreme 
Court noted that 

durlllg perhaps the most critical period of the proceedings agalllst these defen
dants, that is to say, from the time of their arraignment until the beginning of 

1.1(, 384 U.S. 43 6. 
1.17 Harris u. New Yo"/<, 401 U.S. 222 (1971); Oregon u. Hass, 420 U.S. 714 (1975). 
ISH New YOI'I< II. Quarles, 467 U.S. 649. 
1.19 At the end of its T999 term, not only did the Court flatly reaffirm Mi1'(/llda, statmg that 

it has "become part of our national culture," but it also VOided an act of Congress that 
had attempted to overrule it. Dickersoll u. Ullited States, 147 I. Ed 2d 405 (2000), at 

4 1 9. 
160 287 U.S. 45 (1932). 
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their trial, when consultation, thorough-going IIlvestigation and preparation 
were vitally important, the defendants did not have the aid of counsel III any real 
sense, although they were as much entitled to such aid during that penod as at 
the trial Itself.lld 

The Court not only declared that the right to counsel begins at arraign
ment, but they also ruled that given the capital nature of the offense 
and the status of the defendants, a constitutional right to appointed 
counsel existed. 162 Powell further suggested that all indigent defen
dants should be afforded counsel; nevertheless, the ruling limited 
itself to capital cases where the defendants were unable to defend them
selves because of illiteracy or other extenuating circumstances. In 
1942 the Court ruled that the Constitution provided no unequivocal 
right to appointed counsel, only a right conditioned on the facts of 
each case. 16.1 

In 196) the Warren Court overruled the 1942 decision. The case, 
Gideo11 v. Wainright,l1>4 involved the trial and conviction of an individ
ual for breaking Into and entering a pool hall with intent to commit a 
crime. Gideon had requested an attorney at his trial but was refused since 
Alabama provided appointed counsel only in capital cases. The justices 
ruled unanimously that states must afford indigent defendants appointed 
counsel in all felony cases. 

The Gideon decision has fared reasonably well under the Burger and 
RehnqUlsr Courts. In 1972 the justices ruled that no indigcnt person 
could be jailed without court-appointed counsel or an intelligent waiver 
rhereof.l('s On the other hand, while the Warren Court had pushed the 
entitlement to counsel back from the time of indictment to the time of 
arrest,I('6 and extended the right to include the presence of an attorney 
at lincups,167 the Burger Court declined to combine the two rules and 
extend the right to counsel to preindictment lineups.16x The majority in 
the 5-to-4 decision included all four Nixon appointees. 

1(,1 Id. at 57. 
1(,} Alabama subsequently retried four of the defendants, all of whom were again found 

guilty. Charlie Weems received a 7.1-year sentence in 1937 and was paroled in 1943; 
Andrew \'V'right received a 99-year sentence in 1937 and was paroled in 1944; Haywood 
Patterson received a 75-year sentence in 1936, escaped pl'lson in 1948, and was later 
arrested and convicted for manslaughter; and Clarence Norl'ls was convicted on retl'l<1l, 
sentenced to death, but had hiS sentence commuted to life. He was paroled 111 1944. 

1('\ Betts 1/. Brady, 316 U.S. 45.1. 1("1 372 U.S. 335. 
16.1 J\rgel'slI/gel' u. Ual1llill, 407 U.S. 25. 166 Escohedo 1I. II/hUllS, 37R U.S. 478 (1964). 
1(,; Ullited States ll. Wade, 38R U.S. 218 (1967). 
1(,' Kirby ll. lIIillois, 406 U.S. 682 (1972). 
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The most frequently litigated Eighth Amendment issue during the past 
twenty years has been the constitutionality of the death penalty. Unlike 
the Mal)/) , Miranda, or Gideon decisions, not until the Burger Court 
were latitudinal interpretations of the clause made. 

The Court first upheld the death penalty in 1878,169 and in 1890 it 
upheld electrocution on the mistaken assumption that the electric 
chair produced instantaneous and painless death. 170 Punishments 
are cruel and unusual, declared the Court, when they involve torture 
or a lingering death. In r 947 the Court even upheld the reelectro
cution of a black youth who survived his first appointment with the 
chair.171 

No successful challenge to the death penalty occurred before 1972. 
Then, in Furman v. Georgia,172 a highly fractured Court declared uncon
stitutional capital punishment imposed at the untrammeled discretion of 
jurors. Justices Marshall and Brennan thought the death penalty always 
unconstitutional: Marshall because it is "morally unacceptable to the 
people of the United States at this time in their history,,,17] and Brennan 
not only because "its rejection by contemporary society is total," but 
because it is "severe," "degrading," and fails to respect murderers for 
"their intrinsic worth as human beings." 174 Douglas thought the death 
penalty as applied discriminated against minorities and the poor, a con
tention that the Court rejected in 1987. Stewart and White, without 
emphasizing race or class, also believed the death penalty to be cruel and 
unusual because it was arbitrarily and capriciously imposed on some and 
not on others. Along with Douglas, they reserved judgment on the con
stitutionality of mandatory death sentences. The four Nixon appointees 
dissented, claiming no constitutional violation in the death penalty in 
general or as imposed. 

In response to Putman, thirty-five states and Congress reimposed the 
death penalty, some making it mandatory, others imposing guidelines for 
juries. In July 1976 the Court responded by declaring mandatory capital 
punishment to be just as arbitrary as the totally discretionary death 
penalties struck in Putman, I7S but upholding the death penalty if juries 
are provided guidelines. 176 Brennan and Marshall dissented, again 
arguing that death is always cruel and unusual. Given overwhelming 

169 Wilherso/l v. Utah, 99 U.S. 130. 170 /11 re [(emmler, 136 U.S. 436. 
171 Louisiana ex rei. FratlCls v. Resweher, 329 U.S. 459 (1947). 
171. 408 U.S. 23 8. 173 ld. at 360. 174 fd. at 305. 
17.\ WoodsO/l v. North Carolilla, 428 U.S. 280. 176 Gregg v. Georgia, 428 U.S. 153. 
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legislative support and massive public approval,177 Marshall nevertheless 
argued that if only others knew as much about capital punishment as he 
did, they would find it "shocking, unjust, and unacceptable." I7H 

The biggest blow to death penalty abolitionists since 1976 occurred 
when the Rehnquist Court rejected a claim that the death penalty was 
imposed in a racially discriminatory manncr. 179 The abolitionists bascd 
their major claim on the racc not of the convict but of the victim. A 
Georgia study of 2,000 murders found that killing a white pcrson made 
one 4.3 timcs morc likely to rcceive the death penalty than killing a black 
person, cvcn a ftcr controlling statistically for dozens of other factors. 
The Court nevertheless ruled that even if the death penalty were dis
criminatorily imposed, petitioners would have to prove intentional bias. 

The Rehnquist Court has continued to support the death penalty, 
upholding the states' right to apply it to a retarded adult with the mental 
age of six and a half years lHO and to a youth of sixteen at the time of the 
murder. lSI The Court also upheld the death penalty in the context of the 
felony murder rule, for example, for two sons who helped their father 
escape from jail and kidnap a family, even though the father murdered 
the kidnap victims without the direct aid or prior knowledge of his 
sons. IS2 

Equal Protection 

With its deciSIon in Plessy v. Ferguson,IHJ the equal protectioll clause 
became a dead Icuer insofar as black America was concerned. The 

In Thomas R. Marshall, PuNic 0lm/IOII alld the Supreme COllrt (Boston: Unwll1 I-lyman, 

1989). 
17X Gregg 1'. Gcorgf(l, 428 U.S. 15.1 (1976), at 232. 
179 McClesl,ey Il. [(eml), 481 U.S. 279 (1987). 
IXO Pellr), Il. /'Yllaugh, 492 U.S. )92 (1989). The Supreme Court reversed the death sen

tence because the trial court: iudge did not II1form the iury that it could conSider the 
defendant's retardation a mitigating factor. In November 2000 the Court agall1 granted 
cert in the case to ITVlew the specific juror Instructions granred, Without reconsidering 
its rule allowing the execution of the mentally retarded. Pellry Il. JOhIlSOIl, , 50 I. Ed 
2d 9 (2001). 

At age nine, a state psychologist tested Penry's IQ at 56. At twelve he was II1stitu
tionalized at the Mexia State School for the Mentally Retarded. At fifteen he could not 
read simple words such as "dress," "drum," or "flag." Yet the prosecutor ill his case 
still insists that Penry is not mentally retarded. For a harrowing account of the Penry 
case, sec Raymond Bonner and Sara Rllllel; "Mentally Retarded Man Facing Texas Exe
cution Draws Wide Attcntion," New YOI''' Times, November 12, 2000, p. 34. 

IXI S(all(ord Ii. ((clliIlCh)" 492 U.S.,61 (1989). 
IXl Tisoll Il. AnZOIl(/, 481 U.S. 137 (1987). IX.I 163 U.S. 537 (1896). 
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separate but equal doctrine that Plessy formulated paid no heed to plain 
meaning; courts focused only on separation, not on whether the gov
ernmental facilities were "equal." Thus, the Court upheld the discon
tinuance of black high schools, but not white ones, on the basis that an 
injunction against funding the white schools would only make matters 
worse and, in any event, not help black students. 184 Similarly, the Court 
sustained segregation in all schools, public as well as private, for the 
nocuously paralogical reason that state-chartered private schools were 
creatures of the state to which the due process clause did not apply.18S 

Not until 1954 did the Court appreciably temper its - and America's 
- racist hypocrisy by overruling separate but equal and replacing it one 
year later with a requirement that school desegregation proceed "with 
all deliberate speed." 186 Mindful that its decision almost caused the South 
to rise again, evidenced by a vogue in hooded sheets and burning crosses, 
the Court gave the federal district courts primary responsibility for 
applying its mandate. Fifteen years later, the Burger Court's first formal 
decision capped this phase of desegregation by ordering immediate ter
mination of dual school systems. 187 But desegregation in the South did 
not produce desegregation in the North. Violations of equal protection 
require purposeful governmental action. None occurs where discrimina
tion is only the unintended effect of governmental action, or where no 
state action at all has occurred.188 Moreover, if a northern district does 
engage in intentional discrimination (e.g., Detroit), a judicially ordered 
remedy may not extend beyond the boundary of the district or districts 
that acted unconstitutionally even though the districts themselves are 
creatures of the state. 189 Arguably, then, from a constitutional standpoint, 

18·1 Cummillg v. Richmolld County Board o( Education, 175 U.S. 528 (1899). 
1S5 Berea College v. Kelltllcl<y, 211 U.S. 45 (1908). 
18(, BmwlllJ. Board o( Education, 347 U.S. 484 (1954); 349 U.S. 294 (1955)' 
IHl Alexander IJ. Holmes COUl1ty Board o( Education, 396 U.S. 19 (1969). The Burger 

Court's ruling was presaged by Bradley u. [Vchmond School Board, 382 U.S. 103 
(1965), in which the Warren Court declared, "Delays in desegregating school systems 
arc no longer tolerable." At [05. 

IRR As in a civil service examination, where far more blacks than whites fail to pass. See 
Washmgtoll u. /)auis, 426 U.S. 229 (1976), for an example. i-lousing segregation is 
commonly cited as an example of nongovernmental or private discrimination, notwith
standing community zoning ordinances. On the other hand, the equal protectIOn clause 
docs reach some private acts of discrimination if they require judicial action for enforce
ment, e.g., restrictive housing covenants (Shelley IJ. Kraemer, 334 U.S. I (1948)) or a 
white mother's loss of child custody because after her divorce she married a black 
(l'almore u. Sidoti, 466 U.S. 429 (1984)). 

IH~ Millilwll IJ. Bradley, 418 U.S. 717 (1974). 
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a double standard still exists: Discrimination against blacks remains 
much more permissible than that disadvantaging whites. 

The Court has complemented the limited reach of equal protection 
with equally restrictive limitations on the action that the state and federal 
governments Illay voluntarily take under other constitutional provisions 
to alleviate the persistence of racism in American society. ~r() pass 
constitutional muster, affirmative action programs may set only goals, 
not quotas. Race may be only one among a number of factors that 
determine eligibility. Moreover, the Court presumes the program uncon
stitutional unless the responsible governmental officials can show that 
it serves a compelling governmental interest (which, post-Bakke, 
excludes promoting diversity, which is now only an important govern
mental interest l911

) and is narrowly tailored to remedy past evidence of 
discriminarion. 191 

Needless to say, what is sauce for the black goose is not sauce for the 
white gander. Affirmative action programs - including those with quotas 
- that benefit whites do not VIolate the equal protection clause. Thus, 
public educational institutions typically give preferential treatment to 

children of alumni; seniority systems may constitutionally contain a last 
hired, first fired policy; and the states may subsidize suburban school stu
dents much more generously than those who live in inner-city ghettos or 
rural slums. In 

Apan from affirmative action, American racism is markedly less sys
tematic than it was during the heyday of white supremacy and Jim Crow. 
Congress has enacted a number of maior civil rights laws that have 

190 Adm'(md COllstructors, [IIC. tJ. Pella, 515 U.S. 2.00 (1995). 
191 Regellts o( the UllIuersrty o( Cali(01'llia u. llaHe, '13 8 U.S. 265 (1978); \'I/yga/lt v. 

/aclwJIl Board o( Edllc(lt{(JIl, '176 U.S. 267 (1986); Richll1(Jlld u. CI'OSOlI Co., 488 U.S. 
469(19 89). 

In [{CgC11tS o( the Ull/ucrslty o( Cali(orllltl 1/. lla!<!<e, 438 U.S. 265 ( 1978); Firefighters Local 
Ullioll u. Stotts, 467 U.S. 561 (1984); Sail AlltO/1/0 School Distnct 1/. [{odrigllez, 411 

U.S. I (1~J73). 

The measures of "intelligence" we lise were ol"lgll1ally deVIsed to identify students 
in need of special assistance. Followll1g World War r these tests were correlated with 
race and sex on the aSSllmption that white males were smartest and all others intellec
tually inf<:l"Ior. Aspects of "intelligence" that did not advantage whIte males were 
deleted: social skillfulness, memory, wit. 'fhese have real-world correlates, unlike the 
tests that malntalll white domlllancc. E.g., the "verbal ability" exam used to screen 
police department candidates In \'I/(I5hillgtOlI /I. Dal/is (sec n. 188 above) bore no rela
tionship to the qualities needed for good policing. See Robert I.. I-layman, Jr., The Smart 
Clllture: SOCIety. [lltelligcllce, al/{I Law (New York: New York University Press, 1998), 

pp. 246, 259, IB), 183. 
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effectively outlawed discrimination in places of public accommoda
tions 193 and in voting,194 and to some limited extent in housingYs 

Although the Court delayed resolution of the most pathological of white 
America's racial fears - miscegenation - for thirteen years after it over
ruled the separate but equal doctrine, when it did void prohibitions on 
interracial marriage, it did so on a dual basis - due process as well as 
equal protection - in a most felicitously titled unanimous decision: 
Loving v. Virginia. l96 

The Court has offset somewhat the disparate treatment accorded 
blacks by extending the equal protection clause to other groups and 
classes. Notwithstanding what the framers of the Fourteenth Amend
ment may have intended, women, aliens, indigents, illegitimates, the 
mentally ill, the physically handicapped, and the elderly may not be 
subject to unreasonably discriminatory governmental action. 197 And 
although the courts do not scrutinize laws and policies that classify 
people on these bases - with the exception of state laws that discrimi
nate on the basis of alienage 198 - with the closeness imparted to racial 
classifications, all have received a measure of judicial inspection. With 
the exception of indigents, on whom the Warren Court looked favorably, 
beneficial treatment has primarily resulted from the policy making of the 
moderately conservative Burger Court. Women, for example, were 

19.\ Heart of Atlallta Motel v. United States, 379 U.S. 241 (1964); [(atzenbach v. McClung, 
379 U.S. 294 (1964). 

19·1 South Carolilla v. [(atzenbach, 383 U.S. 301 (1966). In light of the Florida voters dis
qualified in the 2000 presidential ciectIon for various reasons, this statement may 
warrant qualification. 

19.1 JOlles v. Mayer Co., 392 U.S. 409 (1968). 
1% 388 U.S. 1 (1967). On the eve of the Court's decisions In Brown v. Board of Educa

tio11, in the mid-1950S, approximately three dozen states had criminalized interracial 
marriage, thereby providing rather strong evidence - if any were needed - that legally 
sanctioned white supremacy flourished throughout the United States and not just in the 
South. 

But old habits die hare!. It took more than 30 years after Loving for South Carolina 
to act. On November 3, 1998, the citizens of that state voted to repeal the state's ban 
on interracialmarriagc by a votc of 566,165 (62%) to 347,687 (38%). 

197 "Unreasonable" and its opposite, "reasonable," are key words not only in the rnter
prctation of the equal protection clause but in all facets of our law. Their utility results 
because their determination, like beauty, rests in the eye of the beholder (i.e., iudge 
and/or Jury). They thus afford decision makers a veneer of objectivity With which to 
rationalize thcir decisions. As ./ustice Rehnquist has said, speaking for the Court, "The 
most arrogant legal scholar would not claim that all of these cases applied a uniform 
or consistent test under the Equal Protection Clause." Railroad Retiremellt Board 1/. 

Fritz, 449 U.S. 166 (1980), at T77 (n.). 
19H Hemal tJ. Fat1lter, 467 U.S. 216 (1984). 
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"regarded as the center of home and family life" in the Warren Court's 
only sex discrimination case and as such properly subject to ostensibly 
protective disabling legislation: in this case, automatic exemption from 
jury service, notwithstanding the constitutional right to an impartial 
jury.19<J Not until 1975 did the Court admit - over the dissent of Justice 
Rehnquist - that: "I n 10 longer is the female destined solely for the home 
and the rearing of the family, and only the male for the marketplace and 
the world of ideas. ,,200 

But since the lllid- 19705 the Court has addressed a stream of sex dis
crimination cases sufficiently variegated to warrant a separate constitu
tional standard: "skeptical scrutiny" that those "seekl ingl to defend 
gender-based government action must demonstrate an 'exceedingly per
suasive justification' for that action. ,,101 Thus, the Court voided the male

only admission policy of the Virginia Military Institute, unanimously 
construed the congressional prohibition against: sex discrimination to 
apply to same-sex workplace harassment, and made employers vicari
ollsly liable for their supervisors' conduct.20I On the other hand, by a 5-
to-4 vote the Court declared unconstitutional the Violence Against 
Women Act that permitted victims of rape, domestic violence, and other 
crimes "motivated by gender" to sue their attackers in federal court. 
Nothing in the Constitution gave Congress the authority to so legislate, 
said Rehnquist and his four conservative colleagues, even though thirty
six states joined a brief supporting the law, while only one (Alabama) 
opposed it. IO] 

Reapportionment 

Despite the Warren Court's path breaking decisions III civil rights and 
criminal procedure, Chief Justice Warren believed that "reapportion
ment, not only of state legislatures, but of representative government in 
this country, is perhaps the most important issue we have had before the 
Supreme Court. ,,2(>-1 

199 Hoyt u. Nonda, }68 U.S. 57 (1961), at 62. 
lllil Slallloll I!. Stall 1011, 421 U.S. 7, at 14-15. 
1111 Ul11ted Slates 1/. Virgil11a, 5 18 U.S. S 1 5 (19<)6). 
1111 lei.; Ollcale /J. Sll1IdouJIlcr Offshore Serulccs, '40 I. Ed 2d 20 I (19<)8); llllrlillgtOlI Illdus

tries /I. F/lath, 141 I. Fd 2(1 63, (, <)98); l'arragher (I. lloca Ratoll, 141 I. Ed 2d 662 
( 1998). 

)11\ (jllited States 1/. MorrlSoll, 146 I. Ed 2d 658 (2000). 
)1)01 Quoted in David W. Rohde and I-Iarold J. Spaeth, Supreme COllrt Decisf(J/t Makillg 

(San FrancIsco: W. H. Freeman, 1976), p. 178. 
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Prior to the Warren Court's decisions on reapportionment, the 
Supreme Court had let stand arrangements whereby some congressional 
or state legislative districts might have ten or twenty times the popula
tion of other districts. For instance, in Colegrove v. Green205 the Supreme 
Court dismissed an Illinois congressional reapportionment suit. 
The judgment of the Court, written by Felix Frankfurter, ruled reappor
tionment a nonjusticiable political question best solved by the demo
cratic process. He admonished the courts "not to enter this political 
thicket. ,,206 

Reliance on democratic political processes is singularly poor advice 
when the problem at hand is minority control of that process through 
malapportionment. The 20 percent of the population that controls 55 

percent of the legislative seats will not likely vote to undo their domi
nation, any more than small states will allow the number of senators to 
vary from one state to another. With a liberal Warren Court majority 
flrmly in place, the Court ruled that federal courts can take jurisdiction 
over reapportionment suits. 207 Two years later, the Court decided the 
merits of federal and state reapportionment cases. In Wesherry v. 
5anders208 the Court declared that the Constitution's command that rep
resentatives be chosen "by the People of the several States" means that 
each person's vote must be worth the same; in other words, one person, 
one vote. Thus, congressional districts within a given state must contain 
an equal number of people. Then, in Reynolds v. 5ims,209 the Court ruled 
that state legislative districts must be of approximately equal size. 
Despite the example of the u.s. Senate, even the upper house of state 
legislatures had to be apportioned on a one-person, one-vote basisYo 
The Court later extended its ruling to virtually all governmental units, 
such as school districts and sewer boards.211 

A new dimension of the apportionment controversy involves race: 
specifically, the constitutionality of so-called majority-minority congres
sional districts, that is, those drawn so as to contain a majority of minor
ity residents. In a series of five decisions decided between T 99 3 and 1997, 
a minimum winning coalition of the same five justices - Rehnquist, 
O'Connor, Scalia, Kennedy, and Thomas - has held such a practice 

20.\ 32.8 U.S. 549 (1946). 206 {d. at 556. 207 Balwr v. Ca1"1", 369 U.S. [86 (1962.). 
20H 376 U.S. I (1964). lO? 377 U.S. 533 (1964). 
110 Lucas v. Forty-Fourth General Assembly, 377 U.S. 713 (1964). 
!.J I Avery u. Midlalld County, 390 U.S. 474 (1968); Hadley v . ./ullior College DIStrict, 397 

U.S. 50 (1970). 
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neither constitutional nor mandated by the Voting Rights Act of 1965. 

In the last of these five decisions, the majority observed that the reduc
tion of Georgia's majority-minority districts from three to one did not 
result in the defeat of the blacks who represented the former black dis
tricts.w On the other hand, the same five justices upheld the constitu
tionality of voting plans that deliberately discriminate against blacks so 
long as the plan does not leave blacks worse off than before. 2Ll Worms 
eventually do turn, however. Such was the case when the Madame in the 
Middle, Justice O'Connor, joined forces with the Stevens Four to permit 
the use of race as a factor in legislative districting so long as it is not 
the "dominant and controlling" one. 214 Political considerations, such as 
advantaging an incumbent, are permissible though they largely involve 
black voters. The upshot seems to be that in redistricting state legisla
tures and drawing congressional boundaries, racial gerrymandering may 
be engaged in - either to black or other minority advantage or detriment 
- so long as some "political" label is given the redrawing. 

The Right to Privacy 

Probably no better evidence of the adaptability of the Constitution to 
changing circumstances and conditions exists than the right to privacy. 
A number of constitutional provisions pertain to privacy, though not in 
so many words: the ban on unreasonable searches and seizures, the seIf
incrimination clause, the First and Ninth Amendments, and the due 
process clauses of the Fifth and Fourteenth Amendments. Among the 
most important privacy rights are those grounded in the freedom of as
sociation safeguarded by the First Amendment and the substantive due 
process liberties that pertain to marriage, family relationships, abortion, 
sexual activities, and the right to die. 

'fhe Court has positioned the right to associational privacy above 
human equality insofar as bona fide private organizations are concerned. 
"Members only" policies are constitutional as long as they are not hung 
on places of public accommodations or places that do not engage in inti
mate private relationships, such as large-membership all-male service 

!Jl All/"(//lls 11 • ./O/JIlSOII, 521 U.S. 74 (1997). The others were Shaw u. J~CIIO, 509 U.S. 630 
( 1993); Miller 1' • ./O/J/1S01l, 5' 5 U.S. 900 (I ~)9 5); ShaUl /I. HllIlt, 517 U.S. 899 (1996); 
and Blish [I. VC/"a, 517 U.S. 952. (1996). 

ill /<CIlO 11. BOSSIer Parish School Board, 145 I. Ed 2.(\ 845 (2.000). 
lJ.J Ullsa/ /J. CI"OIII(/rltc, '49 I. Ed 2.d 430 (2.00 I). 
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c1ubs.215 Consequently, B'nai B'rith need not accept goyim or the Knights 
of Columbus non-Catholics. The Society of Mayflower Descendants may 
deny membership to members of the Mafia, and the Daughters of the 
American Revolution may exclude the significant others of those who 
invaded Grenada and Panama in the r 980s and Iraq in the I 990s. Social, 
sexual, racial, and religious exclusiveness - snobbery, if you will- is con
stitutionally protected for those engaged in truly private affairs, but gov
ernment may mandate openness otherwise. 

A landmark decision concerning marital privacy and family rights 
is Griswold v. Connecticut, in which the Court voided "an uncommonly 
silly law" that made it a crime for any person - including married couples 
- to use, assist, or counsel another to use "any drug, medicinal article 
or instrument for the purpose of preventing conception.,,216 Relying on 

the Ninth and Fourteenth Amendments, the majority stated that "spe
cific guarantees in the Bill of Rights have penumbras, formed by ema
nations from those guarantees that help give them life and substance. 
... Various guarantees create zones of privacy." They concluded: 

We deal with a right of privacy older than the Bill of Rights - older than our polit
ical parties, older than our school system. Marriage IS a coming together for better 
or for worse, hopefully enduring, and intimate to the degree of being sacred. It is 
an association that promotes a way of life, not causes; a harmony in livll1g, not 
politIcal faiths; a bilateral loyalty, not commercial or social proJects. Yet It IS an 
association for as noble a purpose as any involved in our prIor decislOlls. 217 

Notwithstanding the fundamental character of the rights surrounding 
child and family relationships, the Court has upheld the constitutional
ity of compulsory sterilization laws. "In order to prevent our being 
swamped with incompetence," said Justice Holmes, "it is better for all 
the world, if instead of waiting to execute degenerate offspring for crime, 
or to let them starve for their imbecility, society can prevent those who 
are manifestly unfit from continuing their kind .... Three generations of 
imbeciles are enough. ,,218 At the time Hohnes wrote, capital punishment 
was utilized with considerably greater frequency than it is today, and 
public welfare was not available as a way of life. Nonetheless, public 

1.15 Compare Moose Lodge v. lrvls, 407 U.S. 163 (1972), with thc two Rchnquist Court 
sex discrimination cases, Rotary 111tematio11al v. Rotary Club of Duarte, 481 U.S. 537 
(1987); and New Yorh State Club ASSl1. v. New Yorl< City, 487 U.S. 1 (1988). 

1.16 381 U.S. 479 (1965), at 480. The referencc to the silliness of the law appears in Justice 
Stcwart's dissent, at 527. 

!Ii ld. at 484, 486 . 
m Bue!.!. 1/. Bell, 274 U.S. 200 (1927), at 207. 
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squeamishness has largely made compulsory sterilization a dead letter, 
even though at least ten states authorize their judges to sterilize the men
tally retarded.219 

The right of a woman to secure an abortion without undue govern
mental interference has existed since the Burger Court's deciSIOn in Roe 
ll. Wade. 220 Fear that conservative replacements of the liberal Brennan and 
Marshall would produce [~()e's overruling proved unfounded when 
O'Connor, Kennedy, and Souter jointly authored an opinion of the Court, 
which was joined by Stevens and Blackmun (Roe's author), that reaffirmed 
adherence to [~oe.nl Subsequent decisions have focused not on the right 
to an abortion as such, but rather on abortion procedures and the efforts 
of opponents to disrupt abortion c1inics.222 The right, a classic example of 
substantive due process, rests among the liberties that government may 
not deprive persons of. 'rhe l~()e decision, an extreme example of an 
opinion that takes the form of judiCIal legislation, also exemplifies a rarity 
among court-made rules, one whose application is absolutely pellucid. 
Relying upon the common law and the plain meaning of the operative 
word in the due process clause, the Court held that the constitutional right 
to life only protects persons, and personhood commences with birth.22.1 
When life begins - with the production of sperm, or an egg, at concep
tion, at implantation, or at some later point - is constitutionally irrele
vant. Though one may correctly argue that an all but delivered fetus is 
better endowed with potential life than a person born acephalously, or a 
raving maniac, or a senescent victim of Alzheimer's disease, and that the 
Court's equation of personhood with birth is arbitrary, it is indisputable 
that the latter have been born, and a fetus by definition has not. Willy
nilly, they are persons protected by the Constitution. 

Not all activities that persons engage in under the rubric of privacy 
or personal autonomy are equally protected. The Burger Court, in one 
of its last decisions, sharply distinguished conventional sexual activities 

ii' Rorie Sherman, "Involuntary Sterilization (;ains," Natio//al l.aw 1oumal, March 7, 
198H, p.,. Stephen Jay (;ould argucs that the Buck in the case of Bitch 11. Bell was not 
mentally defective, and that her case was rather "a matter of sexual morality and social 
deViance. , , , Who really cared whether, , .Ishe wasJ of normal IIltciligence; she was 
the illegitimate child of an illegitimate woman. Two generations of bastards are 
enough." "Carrie Buck's Daughter," 7 Natural History 14 (July (984), at 17. 

no 410U.S. 113 (1973). 
121 In I'lmll/ed Parcllthood 11. Casey, 50.) U.S. 833 (1992). 
J!.! E.g., Stellherg 11. Carhart, 147 l. Ed 2d 743 (2000); !lill 11. Colorado. 147 l. Ed 2d 597 

(2000). 
U.I 4 10 U.S. at 157-59. 
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from those engaged in by consenting adult homosexuals. Only choices 
fundamental to heterosexual life - marriage, procreation, child rearing, 
and family relationships - are constitutionally protected. Although the 
law at issue flatly banned oral and anal sex regardless of marital status 
or sexual orientation, the majority rewrote the statute to apply only 
to homosexuals and, as so construed, justified its ruling because 
"fplroscriptions against that conduct have ancient roots" and at the time 
the Fourteenth Amendment was ratified, "all but five of the 3 7 States in 
the Union had criminal sodomy laws. ,,224 More recently, over the dissent 
of the Court's three most conservative members (Rehnquist, Scalia, and 
Thomas), the Court voided a Colorado amendment that not only 
repealed existing laws protective of gays but also prohibited their future 
enactment. "The resulting disqualification," said the Court, "is unprece
dented in our jurisprudence." The amendment does not "deprive homo
sexuals of special rights. To the contrary, the amendment imposes a 
special disability on those persons alone." The "disadvantage imposed 
is born of animosity toward the class of persons affected.,,22s 

On the next privacy issue that the Court confronted, the right to die, 
the majority contradicted its sodomy case assertion that "[tlhe Court is 
most vulnerable and comes nearest to illegitimacy when it deals with 
judge-made constitutional law having little or no cognizable roots in the 
language or design of the Constitution,,,226 by holding that persons who 
make their wishes clearly known have a constitutional right to terminate 
life-sustaining care: "The principle that a competent person has a con
stitutionally protected liberty interest in refusing unwanted medical treat
ment may be inferred from our prior decisions. ,,227 However, the right 
to die does not extend to assisted suicide.22H 

224 Bowers 1!. Hardwich, 478 U.S. 186 (1986), at 200-201, 214-16, 190, 192, 193. In 
rebuttal, one of the dissenting opinions cogently observed that "neither history nor tra
dition could save a law prohibiting miscegenation from constitutional attack," even 
though the states treated it as a crime akin to sodomy. 478 U.S., at 216. 

221 Romer 1!. E1!aI1S, 517 U.S. 620 (1996), at 633, 631,634. But the Rclmquist Five ruled 
the Boy Scouts have a First Amendment right to exclude gays from membership. /loy 
Scouts of America 1!. Dale, 147 I. Ed 2d 554 (2000). 

}}(, '178 U.S. at 194. 
127 C1'IlZtlll1!. Missourt Health Dcpart/llCltt, 497 U.S. 261 (1990), at 278. Although the 

Court ruled that the petitioning party failed to provide clear and convincing eVidence 
of her desire at trial, as Missouri law required, on remand the trial judge allowed the 
plaintiff's family to cease pumping chemical nutrition and water into her body. Six 
months aftcr the Supreme Court's ruling, she died. 

m Washlllgtoll 1!. Gluchsberg, 521 U.S. 702 (1997), and Vacco 1!. Quill, 521 U.S. 793 
(1997). 
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TilE SUPREME COURT AND TIlE DISTRIBUTION OF POWER, 

1936-2000 

The movement toward a civil liberties agenda that began with the Caro
lene Products case did not end the Supreme Court's role as arbiter of 
power among the three branches of government. Five cases dealing with 
executive, legislative, and Judicial powers during this period deserve 
special attention because of the role they may play in the resolution of 
future national controversies: United Slales v. Curtiss- Wright EX/Jorl 
Cor/JOratiol1,22? f(orematsu /J. U11lted States,210 Youngstown Sheet and 
Tuhe Co. v. Sawycr,21 I Un lied States v. Nix()I1,212 and Immigration and 

Naturalization Service v. ChadhaY3 Though they have lain largely 
dormant since their announcement, lack of use does not mean irrelevance. 

The Curtiss-Wright Case 

1\ joint resolution of Congress had authorized the President to prohibit 
arms sales to warring Paraguay and Bolivia. Following its indictment for 
violating the embargo, Curtiss-Wright sued to have the resolution inval
idated as an unlawful delegation of power to the executive. The Court's 
decision not only upheld the resolution but broadly defined the foreign 
affairs powers of the PreSident. Distinguishing domestic powers, which 
are delegated to the national government by the Constitution, from 
foreign powers, which reside wholly in the national government, the jus
tices held that wlthll1 the national government the foreign powers vest 
almost exclusively in the presidency. 

In thiS vast external realm With Its Important, complicated, delicate and malll
fold problcms, the Prcsident alonc has the powcr to speak or listcn as reprcsen
tatlvc of the nation. He 11lahes treaties With thc adVice and consent of the Scnate; 
but he alone ne~otlatcs. Into the field of ne~otiation the Senate cannot Intrude; 
and C:on~ress Itself is powerless to IIlvade it. 114 

Given the breadth of his foreign powers, the Court suggested that the 
President could have imposed the embargo even without congressional 
authorization. 

It IS Important to kcep III mind that we arc here dealin~ not alone With an author
Ity vested III the PreSident by an exertion of le~lslative power, but with such an 

i}'1 299 U.S. 304 (1936). 
III ,p8 U.S. 6B) (1974). 

}lO .123 U.S. 2.14 (1944). 
!l\ 462 U.S. 919 (19 83). 

1.\1 343 U.S. 579 (1952). 
7..\4 299 U.S., at 3 t 9. 
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authonty plus the very delicate plenary and exclusIve power of the President as 
soic organ of the federal government in the field of international relations - a 
power that docs not reqUIre as a basis of its exercise an act of Congress .. , .2J.\ 

The broad dicta of Curtiss- Wright were progressively tested in both the 
Ja panese internment and the Steel Seizure cases. 

The Japanese Internment Cases 

Two months after Japan attacked Pearl Harbor, President Roosevelt 
issued an executive order allowing the military to remove American cit
izens of Japanese descent from the West Coast and place them in "relo
cation centers." Congress ratified the President's order the following 
monthY6 No similar actions were taken against German- or Italian
Americans, even though the United States had also declared war against 
those nationsY7 Indeed, no charges of disloyalty or subversion were ever 
f-iled against any Japanese-Americans, many of whom fought bravely for 
their country in World War II. The pressure for the relocation came not 
from fear of an invasion but from members of California farm associa
tions envious of the fertile land owned and cultivated by Japanese
Americans and from the state's then governor who, eleven years later, 
became chief justice of the United States: Earl Warren. 

The Supreme Court upheld Roosevelt's orders in two decisions. In 
Hirahayashi v. United States238 the justices sustained the dusk-to-dawn 
curfew imposed on Japanese-Americans by the military under the Presi
dent's power as commander-in-chief. Far more damaging was the deci
sion in Korematsu v. United States, which upheld their detention. 
Though noting a difference between the curfew in Hirahayashi and the 
relocation in Korematsu, the majority declared itself "unable to conclude 
that it was beyond the war power of Congress and the Executive to 

2.1.\ ld. at 3 19-20• 

Ll6 The Japanese in Hawaii were not interned, even though it had been attacked at Pearl 
Harbor. Unlike the Japanese on the West Coast, those in Hawaii provided the unsl<llled 
and "stoop" labor essential to the operation of the Hawaiian economy that sclf
respecting whites would not perform. Bigotry, and its attendant hypocrisy, thus took a 
back scat to economic well-being. 

2.17 Alllerican treatment of Italian-American citizens during World War II was not com
pletely above board. While the United States interned about 1,600 Italian nationals, it 
also forced about 10,000 American citizens of Italian descent to move from their homes 
in California coastal comlllunities to inland abodes. Sec James Brooke, "After Silence, 
Italians Recall the Internment," New Yorl< Times, August II, 1997, p. Ala. 

1JH 320 U.S. 81 (1943). 
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exclude those of Japanese ancestry from the West Coast war area at the 
time they did.,,2]'J The decision, very much the law of the land today, 
means that a mere allegation of military necessity suffices to warrant the 
summary incarceration of any individual or group without any judicial 
detennination of wrongdoing whatsoever.24o 

The Steel Seizure Case 

While Curliss- Wright involved presidential action subsequent to con
gressional authorization, and Koremalsu involved presidential action fol
lowed by congressional ratification, the Steel Seizure case, Youngstown 
Sheet a11d Tube Co. v. Sawyer, involved unilateral presidential action that 
expressly contradicted congressional policy. Here, finally, the Court 
placed limits 011 presidential action related to foreign affairs. 

The relevant facts are these: In December 195 I, during the Korean 
War, the United Steelworkers UtlIon announced plans to strike. Several 
attempts at federal mediation failed. On April 4, 1952, the Union 
announced an April 9th strike deadline. Because of the indispensability 
of steel production to the war effort, President Truman issued an exec
utive order directing the secretary of comlllerce to take possession of the 
steel mills and keep them running. Under the United States flag, the 
workers returned to work. The steel companies filed suit. 

Justice Black's majority opinion noted that the Constitution grants 
"a II legisla ti ve powers" to Congress, not the President. As Congress had 
enacted no iaw authorizing such seizures, the President could not be 

oU'J ,23 U.S., at 217-18. 

}'IO ()n the eve of the Persian Gulf War, reports such as the following appeared 111 the media: 

Federal law enforcement agenCies have .. , vastly stepped up intclligence-gathenng 
activities directed at Iraqis and other allied Arab groups in this country, Administra
tion offiCials said today. , .. 

'Iinlay, the Federal Hureau of Investigation ordered its agents throughout the country 
to Interview business and community leaders of Arab descent, ask1l1g for l11formation 
about possible terrorist activities by Iraqis. , .. 

Some Arab representatives expressed the fear that a war could excite the same kl11d 
of hysteria that led Government officials to intern more than I 10,000 Amencans of 
Japanese ancestry during World War II, but officials InSisted that no such plans had 
been considered or approved. 

"Scrut11lY of Iraqis Stepped Up In U.S.," New YOl'h 'J/mes, January 8, I 'J'J I, p. A I. 
Note that the offiCials rcf'erred to in the last sentence above did not suggest that any 
such plan would be unconstitutional or illegal. Whether the "War" aga11lst terrorism, 
ongolllg as we write, will produce similar reports or action rema11lS to be seen. 
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acting under his constitutional authority to take "care that the laws be 
faithfully executed." Nor could the action be authorized under the Pres
ident's authority as commander-in-chief, as the steel mills were not part 
of a theater of war. Had Truman's actions been upheld, it is not clear 
what, if any, limits would exist on unilateral presidential action in 
matters related to foreign affairs. 

The Watergate Tapes Case 

The President can conflict not only with Congress, as in the Steel Seizure 
case, but also with the judiciary. Unfortunately for the President, the judi
ciary itself decides the outcome of such conflicts. 

On March r, 1974, a grand jury indicted seven top aides to President 
Nixon for activities related to the Watergate burglary and cover-up. 
Nixon himself was named as an unindicted coconspirator. Following the 
indictments, Watergate Special Prosecutor Leon Jaworski sought and 
obtained a subpoena ordering Nixon to provide him with tape record
ings and other evidence. Nixon refused to supply all the materials 
requested. The case quickly reached the Supreme Court, where Nixon's 
lawyer argued that executive privilege protected the requested conversa
tions and asserted that the President might not comply with a decision 
of the Supreme Court that was not definitive.HI 

The threat of noncompliance was a tactical mistake. By questioning 
the Court's authority, Nixon all but guaranteed himself a definitive deci
sion. While other Presidents, such as Lincoln, successfully stood up to 
the Supreme Court, Richard Nixon in the summer of [974 was in no 
position to do so. In a unanimous decision, the Court restated the posi
tion of Chief Justice Marshall in Marbury v. Madison: It is emphatically 
the province and the duty of the judiciary to say what the law is. After 
deciding that the courts alone had the authority to rule on the question 
of executive privilege, the Supreme Court found that such a right exists, 
but that it cannot outweigh the need to provide subpoenaed evidence in 
a criminal trial. 

Following the decision, Nixon reluctantly agreed to turn over the 
tapes, which showed him to have directed the Watergate cover-up from 
the beginning. Shortly thereafter, in the face of imminent impeachment 
by the I-louse of Representatives, Nixon resigned. 

2·" Bob Woodward and Scott Armstrong, The HrethrclI (New York: Simon and Schuster, 

1979), pp. 30 5-7. 
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The Legislative Veto Case 

As the role of the national government expanded during Franklin Roo
sevelt's New Deal, and again during Lyndon Johnson's Great Society, 
Congress found itself without the institutional capacity to make all the 
legislative decisions required of it. Thus, it doesn't have the inclination 
or capability to regulate the stock market and so it delegates the task to 
the Securities and Exchange Commission. It doesn't have the scientific 
wherewithal to set nuclear energy policy and delegates these decisions to 
the Nuclear Regulatory Commission. Such delegation is inevitable in any 
complex society. 

When Congress delegates authority to the executive branch or inde
pendent agencies, a certain degree of responsiveness is lost. The federal 
bureaucrats whom Congress provides with quasi lawmaking powers are 
obviously unelected. In an attempt to keep some control over the author
ity it delegates, Congress enacted since 1932 almost 200 statutes that 
provided for one- or two-house vetoes of independent agency or execu
tive branch decisions. The best-known example is the War Powers Act, 
which limits the President's right to go to war without congressional 
authorization to ninety days. 

In Immigratiol1 and Naturalization Service v. Chadha,2~2 the Court 
struck down the legislative veto on two grounds. A one-hollse veto vio
lates the constitutional requirements that a law must be enacted by both 
houses of Congress and presented to the President for signature or veto. 
By contrast, the two-house veto violates only the presentment clause. In 
its decision the Court voided 196 federal laws - more than it had in its 
previous history - and severely limited Congress's ability to oversee the 
bureaucracy to which it has delegated enormous power. 

We may expect an increase in the frequency of conflicts among the 
legislative, executive, and judicial branches, and not just with regard to 
the conduct of foreign policy and the exercise of the war powers that the 
Constitution diVIdes between President and Congress. With the Balka
nization of the world resulting from the end of the Cold War and the 
spread of terrorist activities to all corners of the globe, long-dormant 
ethnic and religious animosities have flared anew. Some of these have 
already threatened the United States, response to which has become and 
will continue to be major matters of public concern. There is no reason 

'A' 462 U.S. <)19 (l<)g3). Also sec Barbara Hinkson Craig, Chadha (Berkeley: University 
of California Press, 1<)<)0). 
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to expect that resulting controversies will be any less likely than those 
of the past to ultimately come to the Court for resolution. And though 
heated confrontation ensues, we may expect the Court, as usual, to 
emerge supreme. 

The Distribution of Power at the Millennium 

Two decisions on the threshold of the twenty-first century indisputably 
highlighted the dominance of the Supreme Court in the governance of 
the United States: the Line Item Veto case and Bush v. Gore. 

Notwithstanding the endemic conAict between the legislative and 
executive branches, a Republican-controlled Congress enacted legislation 
in 1996 that gave a Democratic President authority to veto portions of 
tax and spending legislation rather than its entirety. The President could 
therefore veto the objectionable provisions of a statute while authoriz
ing enactment of the remainder. The law was an attempt to limit "pork 
barrel" appropriations whereby members of Congress figuratively 
scratch one another's backs by favorably voting for pet capital expendi
ture projects and attaching them as riders to crucial budgetary bills that 
enable the government to continue operating. 

Even though a self-effacing Congress unprecedentedly renunciated a 
major bulwark against presidential power, the Supreme Court character
istically intruded itself into the matter and, by a 6-to-3 vote, declared the 
Line Item Veto Act unconstitutional.243 Recognizing the Constitution's 
silence "on the subject of unilateral Presidential action that either repeals 
or amends parts of duly enacted statutes," the majority nonetheless 
asserted that "[ tlhere are powerful reasons for construing constitutional 
silence ... as equivalent to an express prohibition.,,244 And what might 
these reasons be? (r) "The 'finely wrought' procedure" of the presentment 
clause of the Constitution, which is all of sixty-nine words in length,245 
and (2) the words of George Washington (not exactly known heretofore 
as a constitutional scholar) that the presentment clause required him either 
to "approve all the parts of a Bill, or reject it in toto. ,,246 

JA3 ClilltoN l!. New Yorl, City, 141 I. Ed 2d 393 (1998). 244 fd. at 414,415. 
24.1 fd. at 4 I 4. "Every Bill which shall have passed the I-louse of Representatives and the 

Senate, shall, before it becomes a Law, be presented to the President of the United States; 
If he approve he shall sign it, but if not he shall return it, with his Objections, to that 
House in which it shall have originated, who shall enter the Objections at large on their 
Journal, and proceed to reconsider it." 

2-1(i [d. at 4 T 5. 
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In a related vein, the Court, prior to the Line Item Veto case, had con
sidered the constitutionality of the Independent Counsel Act, enacted in 
1974 in the aftermath of Watergate and renewed in 1994. With only 
Justice Scalia in dissent, and Kennedy not participating, the Court upheld 
the law against a variety of challenges based on the structure of Ameri
can government. Scalia's dissent pointed out the obvious, which the 
Monica Lewinsky affair and Clinton's impeachment made all too clear: 
that independent counsels are "principal" officers of the executive 
branch for whom the Constitution requires presidential nomination and 
senatorial confirmation, and not "inferior" off-icers named by a panel of 
three judges. The latter, Scalia pointed out, require a superior, who man
ifestly does not exist. Hence, independent counsels lack accountability 
and are superior to everyone - the Supreme Court, of course, excluded. 
As Chapter I explains, ours is a government of limited powers charac
terized by checks and balances. The Independent Counsel Law mandates 
the investigation of persons, not crimes - thus inviting cancerous accre
tion. Answering to no one, special prosecutors operate with an unlim
ited budget and under no time constraints. 

In 1995, the justices apparently realized how far they had drifted from 
constitutional moorings into uncharted waters and united behind Scalia 
in an opinion that requires "inferior" officers to be supervised by others 
whom the President has nominated and the Senate confinned. 247 Whether 
this decision tacitly overruled Morrison v. Olson24x became a moot point 
when Congress, in June 1999, unremorsefully allowed the Independent 
Counsel Act to die a natural death. 

But the Illost telling deCision about the distribution of power - not 
only at the millenniulll but arguably at any point in our nation's history 
- was the midnight decision in Bush v. GOl'e.2

'19 Although partisan deci
sions have typified the Court since the days of John Marshall, the parti
sanship displayed itself along ideological lines as we have documented 
in thiS chapter and as we do more specifically in Chapter 8. But in Bush 
ll. Gore one may accurately say that never in its history has a majority 
of the Court behaved in sllch a blatant politically partisan fashion. 

1017 /':dllllllid u. tilllled States, po U.S. 651 (1997). l4R 487 U.S. 654 (1988). 
1.4" 14 8 LEd 2d 388 (2000). The deCISion was actually handed down at 10: 1 5 P.M. EST. 

For a Court whosc formal decisions almost invariably antedate noon, midnight is only 
a mild exaggeration. 

We COIlSltlcr the best all-around treatment of /lllsh u. Core to be Howard Gillman, 
The Votes That COllllted: /low the COllrt [)eclded the 2000 Presidelltiai EiectlOlI 
(Chicago: UniverSity of Chicago Press, 200 I ). 
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The Court's five most conservative members, Rehnquist, O'Connor, 
Scalia, Kennedy, and Thomas, ruled, first, that disparate standards for 
recounting Florida's ballots violated the equal protection clause, while 
the two most liberal justices, Ginsburg and Stevens, refused, atypically, 
to find an equal-protection violation. 

The majority's position was particularly curious, for heretofore gov
ernment action could violate equal protection only by showing purpose
ful intent to discriminate. But more basically, if counties may not 
constitutionally count their own ballots, how can it be constitutional for 
judges and juries applying totally subjective standards to deprive persons 
of life, liberty, and property? As Justice Stevens observed in his dissent, 
the standard that the Florida Supreme Court prescribed - "the intent of 
the voter" - can hardly "lead to results any less uniform than ... the 
'beyond a reasonable doubt standard' employed everyday by ordinary cit
izens in courtrooms across the country." Note further that this standard, 
mandated by the U.S. Supreme Court as a key element of due process, is 
completely undefinable in any intersubjectively transmissible sense.250 

Second, the Court ruled that the time needed to carry out a recount 
under a proper single standard had expired. But the Court itself 
had stopped the recount in advance of its decision, thus aiding and abet
ting Bush's attempt to run out the clock. The Court "reasoned" in 
the initial summary judgment that a recount of the votes prior to its deci
sion would do irreparable harm to Bush, perhaps by informing the world 
how Florida voters tried to vote. Of course, the real irreparable harm 
was done to Gore, who faced an impossible deadline of the Court's 
making. 

The Court's reasoning in Bush v. Gore on the deadline can be 
described only as ingenuously preposterous. Time had run its course 
because of an old federal law that state certification of its vote was valid 
if flIed on the date of the Court's decision, December r 2. But states com
monly disregard this date, and several did so in the 2000 election. The 
date serves only as a "safe harbor" precluding nonjudicial manipulation 
of the election outcome. Any state is free to disregard the afforded pro
tection in the interest of a complete and fair vote count. The choice is 
the state's and, as such, raises no federal question, the only basis on 
which the Court could exercise its jurisdiction. 

250 Walter F. Murphy and C. I-Icrman Pritchett, Courts, .fudges, mId PolitICS, 4th ed. (New 
York: Random I-louse, [986), pp. 358-59. Also see Jerome Frank, Courts 011 Trwl 
(New York: Atheneum, [963), pp. T08-4S. 
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'rhe Court's cunning is further revealed by considering Bush v. Gore 
in the context of Bush v. Palm Beach County Cal1uassi11g Board,2s, which 
it had remanded to the Florida Supreme Court just one week earlier. The 
decision declared that the state court owed the Florida legislature 
unusual deference due to Article II's command that electors shall be 
chosen "in such Manner as the Legislature thereof may direct." 

That decision undoubtedly led to the Florida Supreme Court's deci
sion in Bush [I. Gore not to add specificity to the legislature's require
ment that the ultimate test in recounts shall be the "intent of the voter." 
'rhus, if the Florida Supreme Court leaves that standard in place, as it 
did, then the U.S. Supreme Court finds an equal protection problem. But 
Bush [I. Palm Beach makes it abundantly clear that had the Florida 
Supreme Court added specificity to that standard, the Court would have 
found an Article II problem. Heads, Bush WillS; tails, Gore loses. 

Moreover, though Bush had raised an equal protection Issue in the 
Palm Beach case, along with several others, the Court made absolutely 
no reference to it, thereby misleading the Florida court, who could have 
attempted to resolve the matter in time. But if the justices could have 
successfully done so, Gore may have won and the justices inclined to 
retire - reportedly, RehnqUlst and O'Connor - would have had to wait 
at least four more years - God willing - before an acceptable President 
occupied the White House. 

The majority'S intrusion stands the Constitution on Its head: Presi
dents have had the power to select the Court's members. Now the worm 
has turned: the justices select the President. In doing so, the majority has 
been subject to unusually acerbic criticism, especially from sources noted 
for their restraint and respect. Thus, Linda Greenhouse, who covers the 
Supreme Coun for the New Yorl, Tin'res, quotes a distinguished conser
vative legal scholar and fonner University of Michigan Law School dean, 
Terrance Sandalow, as describing the stay of the Florida court "an un
mistakably partisan decision without any foundation in the law." 
'rhe Pulitzer Prize-winning author and Times columnist Anthony Lewis 
wrote that" I d leciding a case of this magnitude with such disregard for 
reason ... would be a terrible price to pay." The Brennan Center for 
Justice at the New York Uillversity School of Law compiled comments 
from a vanety of news sources: The decision is a "partisan and ideo
logical assault on democracy"; the Rehnquist Court has "punctured the 

1\1 [4 8 I. Ed 2d 36(, (2000). 
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Illyth that the Court is above politics"; stopping the recount "stopped 
democracy. ,,252 

SUMMARY AND CONCLUSrONS 

Our survey has outlined the ideological considerations that have moti
vated the thrust of the Court's decisions since its inception. Clearly, it 
has not marched to the beat of alien or enigmatic drullls, even though 
those drums have typically beaten a stridently partisan cadence. In the 
process, the justices have demonstrated that the elements of the legal 
model - plain meaning, intent, and precedent - have enabled them to 
pursue logically incompatible objectives with authoritative aplomb. 
Thus, notwithstanding the atavistic activism of divine-right monarchism 
that the RellIlquist Five displayed in Bush v. Gore to produce an arro
gantly anti-states' rights decision, these same five justices, as detailed in 
Chapter I, patently effected a states' rights posture in a series of eight 
minimum winning votes over a four-and-a-half-year period for the 
purpose of formalistically redefining federal-state reiationships.2S3 

The majority in these cases clearly disconnected from history. In the 
Printz case the Court ruled that Congress cannot "colllmandeer" state 
officials into doing federal work. Yet, dating back to the first Congress, 
it had repeatedly done exactly that. As Federalist 27 argues, "The legis
latures, courts and magistrates, of the respective members, will be incor
porated into the operations of the national government as far as its just 
and constitutional authority extends; and will be rendered auxiliary to 
the enforcement of its laws." While The Federalist is not fundamental 
law, we are aware of no Supreme Court decision that more directly con
tradicts an explicit statement from the Papers. 

Moreover, one needn't delve very deeply into the three volumes of 
Farrand's Records of the Federal Conventio11 of [787 and its SUjJ/Jle-
111enfs4 to learn that the primary motivation for convening were com-

151. "Collision with Politics Risks Court's Legal Credibility," NeuJ York Til11es, Dccclnbcr 
1 I, 2000, p. A I. "A Failure of Reason," New Yor/< Times, December 16, 2000, p. A3 I. 

"Court Pester E-Iert," www.brennancentcr.org, December 14, 2000. 

}5] [Jmtcd States v. Lopez, .)14 U.S. 549 (1995); Selllil/o/e Tribe ll. F/onda, 517 U.S. 44 
(1996); Idaho ll. Coeur d'Alene Tribe, 521 U.S. 261 (1997); Printz v. VI/ited States, 
521 U.S. 898 (1997); Florida Hoard v. College Haith, 144 L Ed 2d 575 (1999); College 
Savmgs H{m/.? v. Flonda Hoard, 144 LEd 2d 60S (1999); Aidelill. Maine, 144 I. Ed 2(1 
63 6 (1999); and Kimel 1/. Florida Hoard of l<.egcllts 145 LEd 2d 522 (2000). 

25-1 (Nc\v I-Iavcn: Yale University Press, 1966, 1987). 
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plaints about the lack of federal authority. References to "state sover
eign immunity" imply precedence over the public will and hark back to 
the debased argument of John C. Calholln and other secessionists. 
Scalia's oplllion in College Savings Banh epitomizes irony. The justice 
who views hImself as acolytically faithful to plain meaning impudently 
construes the Eleventh Amendment to mean more than it reads: that state 
immunity nullifies certain constitutional provisions. 

Notwithstanding a few aberrational decisions, the values that moti
vated Warren and Burger Court policy making in the areas of civil lib
erties and civil rights - freedom and equality - continue to explain the 
voting of the incumbent justices. In matters economic, the justices whose 
service began on the Burger and Warren Courts appear to decide cases 
on considerations other than the New Deal economics that motivated 
their predecessors. A degree of libertarianism has emerged, coupled with 
attitudes toward the decision making of administrative agencies and the 
federal courts, along with the mentioned considerations pertaining to 
federa I-state rela tionshi ps. 255 

In other areas, the Court's recent policy making has provided it with 
a means to decide cases that: heretofore had been the province of the state 
courts. Until 1983, the Court would not review cases containing inter
mixed questions of state and federal law unless the party invoking the 
Court's jurisdiction could show that the state court's decision rested on 
federal, rather than state, law. 'rhe Court reversed its policy, however, 
and decreed that it would presume that state courts based their decisions 
on federal law in cases containing IIltermingled questions of federal and 
state law.~\6 Two effects have resulted. First, the Court has used Long 

to reach out and reverse state court decisions with which its conserva
tive majority disapproves, particularly in the area of criminal procedure. 
Second, the threat of Long has forced liberally oriented state courts 
to rely on their own constitutional provisions instead of those in the 
federal Constitution in order to protect and safeguard indivlduai rights 
and liberties. l57 

'10 avoid the first effect, we expect the state courts to use their own 
comlllon, statutory, and constitutional law as the basis for an ever
increasing proportion of their decisions, not only in the area of civil 

l.\.\ Sec Chapter h. II(, MichiWlII [I. LOl/g, 463 U.S. 1032 (1983). 
1.\7 I-Iarold J. Spaeth, "Justice Sandra Day O'Connor: An Assessmcnt," III D. Grier 

Stephenson, Jr., cd., All EssClltw/ Safeguard (Westport, Conn.: Grccnwood Press, 199 I), 

PP·9 2 -95· 
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liberties, but also rather broadly across the board. Thus, for example, in 
the aftermath of the Court's ruling that education is not a fundamental 
right protected by the Constitution,2S8 states began to look to their own 
constitutional and statutory provisions to equalize the financing of public 
education. Within a generation, virtually all of the states addressed this 
matter, and though their involvement produced mixed results, what is sig
nificant is that responsibility for the resolution of this major policy issue 
rests with the individual states rather than Washington.259 Reliance on 
state law will not appreciably diminish the relevance of the Court's policy 
making, but rather will signal the emergence of the state courts from the 
shadow of the Supreme Court and a substantial increase in the impor
tance of state constitutional law, the amount of which will depend on the 
ideological distance separating a given state's courts from the Marble 
Palace. The Court, of course, is not solely dependent on Long in order 
to review state court decisions. Even if a state court exclusively relies on 
its own law, the Supreme Court may still rule the matter one that the 
states are preempted from regulating, either because Congress has already 
acted or because the matter is suited only for uniform national regula
tion. But because the Supreme Court will be dominated well into the 
twenty-first century by justices who couple their conservatism on sub
stantive issues with support of the states (except where other more polit
ically important considerations, such as determining the outcome of a 
presidential election, are at stakej, we expect much more authoritative 
policy making on matters of major national moment by the state courts 
than has occurred at any previous time in the nation's history.260 

As for Bush v. Gore, we doubt that this decision will preclude the 
Court from perpetuating its position as the authoritative policy maker 
on any subject that it decides to address. Thus, though we do agree in 
part with the judgment of another august commentator in a journal that 
heretofore respected the Court and its decisions, we disagree that the 
fallout from Bush v. Gore will diminish the Court's stature: 

21H Sail Alltollio [lldepelldent School District v. Rodriguez, 411 U.S. I (1973). 
m For a summary of this developmcnt, scc Rorie Shcrman, "Tackling EducatIon Financ

ing," National Law Journal, July 22, 1991, pp. 1, 22-23. 
2(,0 In support of our judgment, see Ronald K. L Collins, "Reliance on State Constitu

tions," 63 Texas [,aw Review 1095 (1985); Ronald K. L. Collins, "Statc ConstItutional 
I.aw," Natiol1al Law Joumal, Scptcmber 29, 1986, p. S-l; Barry LatzcI; "The Hidden 
Conservatism of the State Court 'Revolution,'" 74 Judicature J90 (199 I); William 
Glaberson, "State Courts Sweeping Away Laws Curbing Suits for Injury," New Yorl, 
TImes, July 16, 1999, pp. AI, A I 3. 
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.. , by not evcn bothcring to cloak thcll' willfulncss in legal argumcnts Illtclligl
ble to people of good faith who do not share their Views, these fOLlr vain men 
and one vam woman havc not only cast a cloud over the prcsidency of George 
W. Hush. They have, far more 1I11pOrrantiy, made it Impossible for citizens of the 
United States to sustam any kllld of faith in the rule of law as something larger 
than the self-interested political preferences of William RehnqUlst, Antonin 
Scalia, Clarence Thomas, Anthony Kennedy, and Sandra Day O'Connor.261 

Whether the public views the justices as motivated by partisanship or 
by what passes for legal reasoning, it will not likely alter its view of the 
Court as other than supreme. If a choice were to be made among Pres
ident, Congress, and Court as to which branch should rule, we continue 
to put our money on the justices. And the fact that legalists' faith in the 
rule of law may go the way of phlogiston will not affect the popular con
viction that the emanations from the Marble Palace alone safeguard the 
American way of life, and not the pestiferous effluent generated by the 

"political" branches of government. 

ltd .Jeffrey Rosen, "Disgracc," The New Relmblic, Deccmber 25, 2000, p. 18. 
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Staffing the Court 

On July J, [987, President Ronald Reagan nominated Robert Bork, U.S. 
Circuit Court Judge for the District of Columbia, to the Supreme Court. 
Bork, former professor at Yale Law School and erstwhile Solicitor 
General of the United States, had been confirmed to what is reputedly 
the nation's second most prestigious court by a unanimous vote of the 
Senate. In November [986, Senate Judiciary Committee Chairman 
Joseph Biden (D-Del.) told the PhiladellJhia Inquirer that if a well
qualified conservative like Bork were nominated for the Supreme Court, 
"I'll have to vote for him, and if the groups tear me apart, that's the med
iCllle I'll have to take."1 Yet eleven months later Biden's Judiciary Com
mittee followed his lead and voted 9 to 5 against Boric Less than three 
weeks after that, the full Senate concurred, 58 to 42. History will 
undoubtedly regard the rejection of the radical-rightist Bork as the 
biggest legislative failure of the Reagan administration. 

To the extent that the legal model requires justices to find the 
"correct" answer to legal questions/ it should not matter much whom 
the President nominates or whether the Senate confirms, given a requi
site modicum of legal training and intelligence. Differences might result, 
say, from followers of intent versus followers of text, but there would 
be overwhelming agreement on the basic principles of government. 
However, if the Court largely bases its decisions on the attitudes and 

1 I'hi[ade[/lIJ/a Inquirer, November 16, 1986, p. A13. 
2 Sec Lcwis Kornhauscl; "Adjudication by a Resource-Constraincd Tcam: Hierarchy and 

Precedcnt in a ./udicial System," 68 Southern Cali(orlua Law ReView 1605 (T 99 5), for 
recent approaches to such models. 
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values of the justices, then clearly "the most important appointments a 
President makes are those to the Supreme Court of the United States. "J 

Following Nixon's contention, a case can be made that among the 
most important decisions a President makes are his nominations to the 
Supreme Court. What, for example, among Eisenhower's decisions com
pares to his appointments of Earl Warren, John I-larlan, Potter Stewart, 
and William Brennan? What among John Adams's compares to his nom
ination of John Marshall? In this chapter, we examine the process by 
which Presidents nominate and senators confirm or reject appointees to 
the Supreme Court. 

PRESIDENTIAL SELECTION 

Article II, section 2, clause 2, of the United States Constitution gives the 
President the power, "by and with the Advice and Consent of the 
Senate," to appoint "Judges of the supreme Court." Despite the wording 
of this clause, the role of the Senate in Supreme Court nominations has 
been limited to consent; Presidents have sought advice only in the naming 
of lower court judges, especially those to the district courts, particularly 
when there is a senator of the President's party from the state in which 
the court is located. If the senator disapproves of the President's nominee, 
he or she can invoke "senatorial courtesy" and block the nomination. 
This process has not applied to the Supreme Court for nearly a century, 
nor was it ever intended to. According to Alexander Hamilton in number 
66 of The Federalist Papers, 

There will, of course, be no exertion of chOIce on the part of the Senate. They 
may defeat olle chOicc of the Executivc and oblige hllll to make another; but 
they cannot thcmselvcs choose - they can only ratify or rCJect the cholCc hc may 
have made. Thcy might evcn cntcrtalll a preference to somc other person at the 
vcry momcnt they were asscntlllg to thc one proposed, becausc there might be 
no positive ).\round of opposition to h1ll1; and thcy could not be sure, if they with
held thclr assent, that the subsequent nominatioll would fall upon their own 
favorite. 4 

Modern Presidents usually delegate the initial phases of the selection 
process to the attorney general, chief of staff, or other top advisers. 

, RlChard Nixon, "Transcript of President's Announcements," New Yoril Times, October 
2.2., 1971, p. 2.4. 

'1 Alexander Hamilton, James Madison, and John Jay, The Federalist (New York: Mentor, 

1961 ), p. 40.5· 



180 Staffing the Court 

Recommendations from politicians, legal professionals, and interest 
groups are filtered through the Justice Department's Office of Legal 
Policy:' The President's advisers then pass the names of one or more top 
candidates to the FBI for exhaustive investigative checks.6 The final 
choice is the President's, but the influence of others can be felt. Reagan 
Attorney General Edwin Meese lobbied hard, first for Robert Bork and 
next for Daniel Ginsburg, against a more moderate position urged by 
Chief of Staff Howard Baker. Nixon's choice of I-larry Blackmun was 
obviously influenced by Blackmun's childhood friend, Chief Justice 
Warren Burger. Fonner President William Howard Taft lobbied success
fully for his own appointment to the chief justiceship.7 

Factors Affecting Nomination 

Presidential selection undoubtedly involves complex choices. We may, 
nevertheless, be able to explain the type of person nominated. Moreover, 
some recent work even models whom the President chooses. First, 
though, we examine some of the factors that influence presidential 
selection. 

Partisanship and Ideology 
Given the Supreme Court's role as a national policy maker, it would 
boggle the mind if Presidents did not pay careful attention to the ideol
ogy and partisanship of potential nominees. This factor has been crucial 
from the Republic's beginning, with President Washington nominating 
eleven consecutive Federalists to the Court. Overall, 128 of r 47 nomi
nees (87 percent) have come from the President's party.s Simple parti-

S David O'Brien, Storm Cellter (New York: Norton, 1986), p. 53. 
6 Nescience rather than competence apparently characterizes many of these investigations. 

E.g., the FBI's failure to uncover references in 1983 speeches of Bush's nominee, Clarence 
Thomas, that praised the anti-Semitic hlack leader Louis H. Farrakhan, head of the 
Nation of Islam, while Thomas was chair of the Equal Employment Opportunities Com
mission. See Pete Applehome, "Black Conservatives: Minority within a Minority," New 
Yorl, Times, July 13, 1991, pp. AT, A7. 

"/ See Henry E Pringle, The Life altd Times of William Howard Taft (New York: Farrar 
and Rinehart, 1939), II, ch. 50. 

H The data here and below were derived by the authors and are current through the end 
of the millennium. We exclude from consideration two nominatIOns: William Paterson, 
whose first nomination in 1793 was temporarily withdrawn so that he could officially 
resign from the Senate, and Homer Thornberry, whose nomination in 1968 was condi
tional on Fortas's promotion to chief iustice. This leaves us with 147 nominations, the 
number we use throughout this chapter. 
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sanship paints all incomplete picture. In his discussions with Senator 
Henry Cabot Lodge about Democrat Horace Lurton, President Theodore 
Roosevelt observed that "the nominal politics of the man have nothing 
to do with his actions on the bench. I-lis I·eat politics are all important." 
Roosevelt had earlier sought assurances from Lodge that Oliver Wendell 
Holmes was "in entire sympathy with our views" before nominating him 
to the Supreme Court.') 

III more recent times, presidential candidate Richard Nixon cam
paigned in 1968 on the promise to appoint justices who would support 
the "peace forces" of society instead of those who favored the rights of 
accused criminals. His appointees have been consistently conservative on 
criminal procedure. Ronald Reagan's 1980 campaign platform included 
support for judicial nominees who were harsh on crime, opposed abor
tion, and favored school prayer. In 1986, Reagan argued that 

the proliferation of drugs has been part of a crime epidemiC that can be traced 
to, among other things, liberal ludges who arc unwilling to get tough with the 
criminal c1cment ill this society .... We don't need a bunch of SOCiology majors 
on the bench. What we need are strong ludges who will aggressively use their 
authority to protect our families, communities and way of life; judges who under
stand that punishll1g wrongdoers IS our way of protectlllg the innocent; judges 
who do not hesitare to put crlmlllais where they belong, behllld bars.lo 

Political Environment 
While a rational President will wish to nominate someone with views as 
close to his as possible, political reality might make such a choice diffi
cult. 1\ President who chooses an unconfirmable nominee will lose more 
than he will gaill. 

A classic example of a President "trimming his sails" to avoid a battle 
with the Senate was Ford's nomination of John Paul Stevens. Ford, who 
became President following Nixon's resignation, entered office with the 
lowest initial approval ratings of any President since George Gallup 
began polling. 'That low level of popularity fell even further when Ford 
pardoned Nixon for any crimes he fIlay have committed during his 
administration. When Justice Douglas resigned, Ford faced a Senate that 
consisted of sixty-two Democrats and thirty-eight Republicans. Further, 
Ford had to replace the Court's most liberal justice, one whom Ford 

" Ilcnry Cabot I.odge, SelcetlOlls fmlll t.he CO/Tes/}OlldeIlCe of Theodore Roosevelt Cllld 
Hemy Ca/Jot Lodge, 1894-P)18 (New York: Scribner's, 192.5) II, 2.2.8; I, 519. 

10 "Reagan Allns Fire at I.iberal Judges," Neill Yorl< Tillles, October 9, 19H6, p. A32.. 

" 
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himself had tried to impeach while I-louse Minority Leader.!! Under these 
circumstances, the conservative Ford pragmatically chose the moderate 
Stevens rather than conservatives such as Robert Bork or J. Clifford 
Wallace. 12 

Prior Experience 
All 147 individuals nominated to the high bench have been attorneys. 
Virtually all have had experience in public affairs of one sort or another, 
including several as senators, governors, and one as a former President. 
Most commonly, they have previously served as jurists. Four of the five 
justices on the first Supreme Court had prior judicial experience. Overall, 
93 of the 147 nominees (63 percent) have occupied judicial positions. 
This overall rate masks strong partisan differences: 73 percent of Repub
lican nominees have had prior experience, versus only 50 percent of 
Democratic nominees. 

[{egiotl 

'fhe Judiciary Act of T 789 divided the nation into six circuits, then cor
responding to the number of seats on the Supreme Court. As the number 
of circuits increased, so also did the number of justices. Until the end of 
the nineteenth century, each justice served in a dual capacity: as a circuit 
court judge and as a member of the Supreme Court. The assumption 
from the beginning was that the justice would reside within the circuit 
he served: The Judiciary Act of 1802 explicitly refers to "the justice of 
the supreme court residing within the said circuit."13 Thus began the tra
dition of regional representation. 

When circuit riding ended in 1891, the need for regional representa
tion lessened. In fact, Lincoln ignored regional "rules" during the Civil 
War, and though such practices were revived after the war, "by the late 
1880'S presidents disregarded it with increasing frequency." 14 In 1930, 

lIFord's charges against Douglas concerned Douglas's publicatIon of excerpts from h,s 
book, Points of l~ehellioll, in the Evergreen l~eview, a magazine that featured sexually 
explicit material. During the failed impeachment effort, Ford declared that "an impeach
able offense is anything a majority of the House of Representatives considers litl to be 
at a given moment of history." See Harold .I. Spaeth, Supreme Court Policy Ma/wlg (San 
Francisco: W. I-I. Freeman, 1979), p. 114. 

12 David O'Brien, "The Politics of Professionalism: President Gerald Ford's Appointment 
of Justice John Paul Stevens," 2 I Presidelltial Studies Quarterly 103 (1991). 

1.1 Act of April 29, 1802, 2 Stat. 156-57. 
1·1 Richard Friedman, "The Transformation in Senate Response to Supreme Court NomI

nations," 5 Cardozo Law RelJtew 1 (1983), 50. 
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though, Hoover declined to nominate Judge Benjamin Cardozo on the 
ground that two New Yorkers were sitting on the Court, one of whom 
was Jewish. When another vacancy occurred, Justice Stone, one of the 
New Yorkers, offered to resign if that would secure Cardozo's nomina
tion. ls Hoover then selected Cardozo without calling Stone's bluff. 

The most recent use of regionalism was Nixon's attempt to nominate 
a Southerner to replace Justice Black in 1971. Nixon hoped that doing 
so would win him electoral support from conservative Southerners who 
traditionally voted Democratic. The "Southern strategy" resulted in the 
failed nominations of Clement I-Iaynsworth and G. Harrold Carswell, 
and the successful nomination of Lewis Powell. 

I{eligion, [{ace, and Sex 
Of the 147 people nominated to the Supreme Court, 145 have been 
white, 145 have been male, and 126 have been Protestant. 'fhe only 
African-Americans to date are Thurgood Marshall and Clarence 
Thomas; the sole females are Sandra Day O'Connor and Ruth Bader 
Ginsburg. Though it is often claimed that no Hispanics have served on 
the Court,l(' it is not clear why Benjamin Cardozo, a Sephardic .Jew of 
Spanish heritage, should not count. Ethnically, virtually all of the white 
Protestant nominees have been Anglo-Saxon. Antonin Scalia was the first 
Italian-American. Of the twenty-one non-Protestants named to date, nine 
were Jewish, twelve Roman Catholic. 17 

'The first Catholic named to the Court was Roger Taney, who was 
nominated, defeated, and renominated in 1835, and finally confirmed in 

11 Walter F. Murphy, I-:!clllcllls ofludicial Stratcgy (ChIcago: University of Chicago Press, 

19(,4), p. 7(,· 
1(, E.g., O'Brien, op. cil., n. ), supra, p. (,(,; Stephen Wasby, The SIIIJ1'Cllle COllrt ill the 

/'ederal/udicial System (Ch,cago: Nelson-Hall, 1988), p. 117. John Schmidhauser, who 
is thc "dean" of studies of ludicial backgrounds, also states that no Hispanics have 
served on the Court; instead, he labels Cardozo "Iberian." See h,s .fudges and .!lIstices 
(Boston: I.ittle, Brown, 1979), p. (,0. Our research llldicates Schmldhauscr\ label to be 
aCClJrate. Cardozo's family background IS Spanish and Portuguese, and at the beginning 
of the twentieth century h,s family attended a SpanIsh-Portuguese synagogue. See George 
S. I-kilman, Benit/IIIIII N. Cardozo: AIIICricail .fudge (New York: McGraw Hill, 1940), 

ch. I. 

17 The numbers are based on nominations, not nominees. Thus Taney (Catholic) and Forms 
(.Jewish) arc counted tWIce. 

A focus on religIOUS background IS bccOllllng lllcreasingly fatuous . .lustJce Thomas, 
whom we count as a Protestant, was born of Protestant parents, raIsed a Roman 
Catholic, atrcnded an Episcopalian church at the time of h,s nomInatIon (thus our cat
egonzatJon), and has recently returned to Catholicism. 
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1836. A second Catholic, Edward White, was not named until r894. 

Since then, for all but eight years, at least one Catholic has sat on the 
Court. Following Murphy's death in 1949, no Catholic sat until 
Brennan's appointment in 1956, which resulted in part from direct lob
bying by Cardinal Spellman for a Catholic on the Court. IS Three 
Catholics served simultaneously during the 1988 and 1989 terms: 
Brennan, Scalia, and Kennedy. A so-called Jewish seat existed from r9 1 6, 

when Louis Brandeis was confirmed, until 1969 when Abe Fortas 
resigned. Douglas Ginsburg, who is Jewish, was nominated by Reagan 
in 1987 but withdrew following allegations that he smoked marijuana 
while on the faculty of Harvard Law School. 19 President Bush's choice 
of Clarence Thomas as Thurgood Marshall's successor did not surprise 
us. Indeed, we predicted as much on Marshall's statement at the end of 
the 1990 term that he would retire when a successor was confirmed. 20 It 
seems a virtual certainty that the Court will always count at least one 
woman among its number in the future. 

Priendship and Patronage 
Sometimes it's not what you know, it's whom you know. About three
fifths of those named to the Supreme Court personally knew the Presi
dent who nominated themY Most of Washington's appointees, for 
instance, had personal ties to himY Harry Truman nominated four close 
friends: Harold Burton, Fred Vinson, Tom Clark, and Sherman Minton. 
Lyndon Johnson named his longtime crony, Abe Fortas, as associate 
justice and failed in his attempt to have him elevated to chief justice. Had 
Fortas been confirmed to the latter position, another friend of Johnson's, 
Homer Thornberry, would have been selected to fill Fortas's seat. Occa
sionally, though, the tie between President and potential nominee is not 
particularly close. Richard Nixon knew William Rehnquist from the 
latter's work at the Justice Department, but Nixon thought Rehnquist's 

IS David AlistaIr Yalof, Pursuit of JustIces (Chicago: University of Chicago Press, (999), 

ch. 3. 
19 I.inda Greenhouse, "High Court Nominee Admits Using Marijuana and Calls It a 

Mistake," New Vorl< Times, November 6, T987, p. T; Lll1da Greenhouse, "Cabinet Offi
cial Advises Ginsburg to Give Up Quest," New Vorl< Times, November 7, 1987, p. I. 

20 On News 12, a local Long Island television station, June 29, 1991. 
21 Updated from Robert Scigliano, The SU/lreme Court and the PresIdency (New York: 

Free Press, 197 1), p. 95. 
!.! Henry Abraham, iustices and l'residellts, 2I1d cd. (New York: Oxford UniversIty Press, 

1985), p. 72. 
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name was "Renchler" and referred to him in a prenomination taped con
versation as a "c1own."Ll 

A position on the Supreme Court may also be used to pay political 
debts. In 1952, Earl Warren, seeing his chances for obtaining the Repub
lican presidential nomination falter, threw his support and that of the 
California delegation to General Eisenhower rather than Eisenhower's 
rival, Senator Robert 'bft of Ohio. One year later, Eisenhower nomi
nated Governor Warren to replace Chief Justice Fred Vinson. Similarly, 
Kennedy's friend, Byron White, best known as an All-American football 
player, received a seat on the Supreme Court in 1962, two years after 
organizing Citizens for Kennedy-Johnson. 

Explainitlg Presidential Choice 
As the nomination of Byron White exemplifies, reasons almost always 
exist that can explain, after the fact, why a President chose a particular 
person. Far more difficult is the task of explaining a priori whom the 
President selects, or even the characteristics (e.g., ideology) of the 
nominee. 

According to one analysis, Presidents interested in maintaining their 
popularity and prestige will attempt to avoid losing the confirmation 
battle, if at all possible.24 Therefore, if one places the median senator, the 
President, and potential nominees on a liberal-conservative ideological 
spectrum, the President should always nominate someone in the space 
between himself and the Senate, rather than a nominee outside that 
range. 

Presidents usually nominate individuals within this range, but occa
sionally they do not. One example is when a President has very strong 
policy concerns about the Court. If the Court is very liberal and the 
President is conservative, the President might attempt to balance the lib
eralism of the Court with someone more conservative than himself, even 
if that person locates outside the President-Senate interval. Similarly, 
if the Court is very conservative and the President is liberal, the Presi
dent might attempt to balance the conservatism of the Court with a 
nominee more liberal than himself (and the Senate). Overall, a model 

!l David Rosenbaum, "Tapes Say Nixon Saw Plot In Pentagon Papers' Rciease," New Vorl< 
Times, June (" 1991, p. B 1 1. 

)-, Charles Cameron, Albert n. Cover, and Jeffrey A. Segal, "Supreme Court NominatIons 
and the Rat:lonal Presidency," paper presented at the '990 annual meeting of the 
American Political Science AssocIation, San FranCISCO. 
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using the ideology of the President, median senator, and Supreme 
Court explains 80 percent of the variance in the ideology of presidential 
nomrnees. 

More recently, Moraski and Shipan argue that while the ideology of 
the President, the ideology of the median senator, and the ideology of 
the Court all should influence the type (ideology) of the person selected 
by the President, they should have different influences under different 
political regimes. 2s For example, if the President falls between the Senate 
and the median justice, only the President's ideology should matter, as 
the Senate prefers someone at the President's ideal point to the status 
quo. But if the Court median lies between the Senate and the President, 
then the President will be constrained by the Senate and only the Court 
median will matter. 

While the previous two studies have attempted to explain the ideol
ogy of the person nominated, one recent work goes further and attempts 
to explain the actual person who is nominated.26 Conditional on a short 
list gleaned from presidential papers and biographical sources, Presidents 
are more likely to choose colleagues27 and those with political experi
ence, but only during unified government. Alternatively, Presidents are 
more likely to choose a person with lower court experience during 
divided government. Additionally, ceteris paribus, the President is more 
likely to choose a person who hails from a large state if that state sup
ported the President in the previous election. Perhaps due to the inher
ent selection effects in such a study, the authors find that copartisans are 
no more likely to be chosen than opposition party members.2H 

SENATE CONFIRMATION 

Following nomination by the President, the American Bar Association 
(ABA) conducts its own inquiry of the nominee, rating him or her along 

15 Byron.l. Moraski and Charles R. Shipan, "The Politics of Supreme Court Nominations: 
A Theory of Institutional Constraints and ChOICes," 43 Americall./oltrllal of Political 

SCiellce (1999), I069· 
1(' Christine Nemachek and PauiJ. Wahlbeck, "The President's Choice of a Supreme Court 

Nominee," paper presented at the 1998 annual meeting of the Midwest Political Science 
Association, Chicago, III. 

27 The authors define a colleague as someone who served in the President's Cabinet, served 
with the President in Congress, or came from the President's state. 

)11 Persons from the opposition party arc undoubtedly less likely to make it onto the Pres
Ident's short list, and if they do, it may well be because they are klcologlCally aligned 
with the President despite partisan labels, e.g., Nixon and Powell. 
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a qualified/nor qualified dimension. The ABA prescreened lower court 
appointees prior to nomination until President George W. Bush abolished 
the l~hlCtice. It does not screen Supreme Court nominees ulltil the Pres-
'd ".. I' I . I ent announces liS c 10ree. 

The bar's involvement in Supreme Court nominations has been con
troversial. In 1969, it initially and unanimously ranked lfaynsworth 
"highly qualified," then reconsidered and reaffirmed its judgment by a 
divided vote. In 1970, it labeled Carswell "qualified," though even his 
supporters thought him mediocre. For a short period of tillle following 
the Haynsworth debacle, the Nixon administration gave the ABA the 
right to prescreen potential nominees. This practice ended when ABA 
votes against potential nominees Mildred Lillie and Herschel Friday were 
leaked to the press. When Nixoll nominated Lewis Powell and William 
Rehnquist in 1972, he did not apprize the ABA until after he had 
sent their names to the Senate Judiciary Committee. In 1975, President 
Ford gave the ABA a list of names that included John Paul Stevens, 
who received the committee's top ranking. Reagan discontinued the 
prescreening practice and gave the ABA no advance word on Sandra 
O'Connor. 'rhe committee found O'Connor "qualified," and Scalia and 
Rehnquist "highly qualified." Robert Bork received ten "highly quali
fied" votes, one vote "not opposed," and four votes "not qualified." 
Even before Anita Hill's sexual harassment charges, Clarence Thomas 
received but a "qualified" rating from twelve of the committee's fifteen 
members; two thought him unqualified, and one did not vote. Of twenty
three nominees, 'fhomas is the first who failed to receive at least a unan
imous "qualified" rating or a majority superior rating.29 

Following the submission of a nominee's name to the Senate, the Judi
ciary Committee holds hearings. 'The committee will hear testimony from 
the legal community, interest groups, and the nominee. Nominees did 
not appear before the committee prior to 1925, and the practice did not 
become established until the mid- 19 50S. Often nominees refuse to 
answer substantive legal questions because to do so would compromise 
their presumed open-mindedness when such cases came before the Court. 
This avoids the appearance of partiality, not partiality itself, for it is not 
clear why the communication of a prior view biases one less than a flat 
refusal to communicate one's position. Such silence, though, does serve 

!9 "Thol1las: The Least Qualified NOl1lll1ec So Far?," Natiollal l.aw.lollmal, September 
16, 199 I, p. 5. Also sec Neil A. Lewis, "A.B.A. Is Split on l'irness of Thomas for High 
Court," New YOI'I< '/lmes, August 2H, 1991, p. A I. 



[88 Staffing the Court 

to keep nominees out of political trouble. For instance, had nominee 
Souter stated his views on abortion, he would have instantly alienated 
half of the Senate. Nevertheless, the Judiciary Committee has generally 
recommended nominees who have refused to talk substance. Thus 
Clarence Thomas refused to admit that he had ever discussed the merits 
of Roe v. Wade with anyone at any time. 

The great exception to strategic silence is the Bork nomination. Bork 
had criticized certain Supreme Court decisions so outspokenly that he 
could not avoid telling senators under oath what he had repeatedly told 
the rest of the world in articles and speeches. Though Bork attempted to 
assume a moderate stance at the hearings, his previous writings and 
speeches, some of which he made only weeks before his nomination, led 
many to believe that his moderation was part of a "confirmation con
version" that would not last once he joined the Court. 

If the Judiciary Committee does not table a nomination, it goes to 
the full Senate for consideration. The nomination will be debated on the 
floor, and unless filibustered, as was the second Fortas nomination, the 
full chamber will vote on it. Confirmation requires a simple majority. 

Of the 147 nominees whom the Senate considered through the end of 
the millennium, 122 (83 percent) have been confirmed. Not all of the 
[22 have served; seven declined their seat. Robert Harrison, for instance, 
declined Washington's appointment in order to become chancellor of 
Maryland, and John Jay declined reappointment due to the Court's low 
prestige.30 

Of the twenty-seven rejections, the Senate formally repudiated 
twelve, failed to act on five, indefinitely postponed four, and forced 
the President to withdraw six:11 We list the rejected nominees in 
Table 5. I. 

To gain insight into the factors that lead to rejection, we take three 
approaches. First, we examine the five nominations that failed between 
[968 and r 999, along with the almost-failed nomination of Clarence 
Thomas in r 99 I. Then, we conduct a systematic analysis of the factors 
affecting rejection since 1789. Finally, we examine the roll-call votes of 
senators between the nomination of Earl Warren in 1953 anc! Stephen 
Breyer in 1994. 

.10 Elder Witt, cd., The Su!n'ellte Court alld Its Wor/< (Washington: Congressional Quar
terly, 198 [), pp. 4, 74· 

.11 The six withdrawn candidates include Daniel Ginsburg, who withdrew because of 
misgivings as much within the Reagan administration as within the Scnate. 
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TA II I.!'. 5. I. /~CJected Supreme Court Nommees 

Name President Year" Vote 

John Rutlcdgc Washll1gton 179S 10-14 
Alcxandcr Wolcott Madison 1811 9-24 
John Crlttcndcn J. Q. Adams 1828 
Rogcr Tancy Jackson 18.1S 

Postponed 
Postponed 

John Spcnccr Tyler 1844 21-26 
Rcubcn Walworth Tyler 1844 Withdrawn 

Edward King Tyler 1844 Postponed 

Edward King Tyler 1844 Withdrawn 

John Rcad Tyler 184S No action 

C;corgc Woodward Polk 184S 20-29 
Edward Bradford Fillmore 18S2 No action 

Gcorge Badger Fillmore 18.1.1 Postponed 

William Micou Fillmore 18S.1 No action 

.Icrcllllah Black Buchanan 1861 2.1-26 

Henry Stanbcry Johnson 1866 No action 

Ebenezer Hoar Grant 1869 24-.13 
Georgc Williams Grant 187.1 Withdrawn 

Caleb Cushing Grant 1874 Withdrawn 

Stanley Matthews Hayes 1881 No action 

William Hornblower Cleveland 189.1 24-.10 
Wheelcr Peckham Cleveland 1894 32-41 
John Parker Hoover 19.10 .19-41 
Abe h)["tas" Johnson 1%8 45-4.1' 
Clement Haynsworth Nixon 1%9 45-55 
G. Harrold Carswell Nixon 1970 4S-51 

Robert Bork Reagan 1987 42-58 
Douglas Ginsburg Reagan 1987 Withdrawn 

" Year is veal' nominated. 
I, I'ortas< relection led to the Withdrawal of the nomination of Homer Thornberry, who 

was to take I'ortas's place as associate justicc. 
Vott' on cloture failed to reach two thirds' malority. Nomination subsequently 

withdrawn. 

The Case Studies 

[ktwecn 1930 and 1967, Presidents nominated twenty-four consecutive 
pcrsons to the Supreme Court without a single rejcction. '["hereafter, the 
Senate rejected five of thc next fifteen nominees. We examinc the five 

rejections in scqucnce. 

,I 
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Abe Fortas 

Following Lyndon Johnson's theft of the Democratic Senate nomination 
in the lexas primary in 1948;,2 he called on attorney Abe Fortas to 
prevent a legal maneuver by his opponent, fonner Governor Coke 
Stevenson, to keep Johnson off the November ballot. Fortas's successful 
effons resulted in a close personal and professional relationship that cul
minated in Johnson's naming Fortas to the Supreme Court in 196 5. 
Fortas remained a close adviser of Johnson's while on the Court. Accord
ing to one report, "few important Presidential problems are settled 
without an opinion from Mr. Justice Fortas. ",)3 

In June 1968, Chief Justice Warren announced his retirement from the 
Court, effective at johnson's pleasure. Johnson declared that the retire
ment would not take effect until "such time as a successor is qualified."J4 
This in essence told the Senate that if they didn't approve Warren's suc
cessOl; Warren would simply stay on as chief justice, but it also allowed 
Senate opponents to claim that no actual vacancy existed. Ironically, 
Fortas may have suggested the contingent retirement scenario to 
Johnson:'') 

Johnson named Fortas to replace Warren, and another Johnson crony, 
Homer Thornberry, to occupy Fortas's place as associate justice. 

The timing of the vacancy worked against Fortas. By the summer of 
1968 a presidential election was only months away. In and out of Wash
ington, Johnson's popularity was plummeting. Republicans and South
ern Democrats had every reason to believe that if they defeated the Fortas 
nomination, Richard Nixon would make the new appointment. Histor
ically, Supreme Court nominees have fared poorly during the fourth year 
of a President's term in office. Johnson was particularly weak during his 
fourth year because he had already announced his decision not to seek 
a second term. Presidential threats would not be effective; presidential 
promises could not be kept. 

The second factor to work against the nomination was Fortas's and 
the Warren Court's liberal ideology. In his four terms, Fortas had sup
ported the liberal position in civil liberties cases over 80 percent of the 

\2 Robert A, Caro, The Years of Lyndon Johnson: Mealls of Ascent (New York: Knopf, 
1990), chs. 13-16. 

1.1 Newsweel<, July 8, 1968, p. 18. 
H "Warren-Johnson Letters," New Yorl< Times, June 27, 1968, p. A3 0. 
l5 John Massaro, Supremely Political (New York: State University of New York, 1990), 

p. 4 r. 
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time, aligning himself with a bloc that included Warren, Douglas, Mar
shall, and Brennan.J(, Members of the Judiciary Committee during the 
hearings grilled Fortas about liberal decisions he had rendered,:l7 and 
even for some that antedated his tenure. JH 

The third factor to work against the promotion of Fortas con
cerned a matter of ethics. The hearings disclosed that he had accepted a 
£ 15,000 fee for teaching a nine-week seminar at American University. 
The money was raised by Fortas's former law partner, Paul Porter, from 
wealthy businessmen involved in litigation that could come before 
the Supreme Court. Additionally, some senators questioned the propri
ety of Fortas's close relationship with Johnson. These considerations 
enabled conservative senators to oppose Fortas without appearing 
pa rtisa n :'9 

The motion to confirm Fortas never came up for a direct vote because 
of a filibuster on the Senate floor. The vote to invoke cloture shows the 
influence that ideology had on the nomination. The simple correlation 
between the support scores of senators compiled by Americans for 
Democratic Action (ADA), which measures how liberal senators vote, 
and their vote to invoke cloture is 0.79. Though there were forty-five 
votes to invoke cloture and only forty-three opposed, this was far less 
than the two thirds then needed to end Senate debate. With a direct vote 
on Fortas precluded, Johnson withdrew the nomination. 

Clement I-IaY11sworth 
Following Richard Nixon's election, Warren announced his uncondi
tional resignation at the end of the 1968 terlll. On May 21, 1969, Nixon 
named Warren Burger to replace him. Burger was confirmed on June 9 

with little controversy. Meanwhile, a Life magazine story 111 May 1969 

disclosed that in 1966 Fortas had accepted £20,000 as part of an annual 
"consulting" fee from Louis Wolfson, a millionaire businessman later 
convicted of stock manipulations. Though Fortas returned the money 

l(' Jeffrcy A, Segal and Harold l Spaeth, "Decisional Trends on the Warren and Hurgcr 
Courts: Results from thc Suprellle Court Data Hasc Project," 7 31udicalure (1989) 1°3. 

II Lg., /lrowlI 11. LOIllSi(///(/, 383 U,S. 13 I (1966), which vacated the brcach of peace con
viction of blacks engaged in a srand-In at a segregated library, 

lH Mallory 1'. UlIIlcd Stales, 354 U,S. 4'19 (1957), which overturncd the conviction and 
death sentence of an alleged rapist who confessed after a seven-hour unarraigned Inter
rogation. Mallory was subsequently convicted of another rape in 1960, and died in a 
shootout With polic(! following yet another rape III 1972. 

l" Donald Songer, "The Relevance of Policy Values for the Confirmation of Supreme Court 
NOllllJ1ees," 13 LaU! al/(I Soclely /{elllCU! 927 (1979). 
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and accepted no future handouts from Wolfson, the ensuing controversy 
forced him to resign. 

On August 18, 1969, Nixon chose Circuit Court of Appeals Judge 
Clement Haynsworth, a Democrat from South Carolina, to replace 
Fortas. The selection of Haynsworth was part of Nixon's "Southern 
strategy," by which he hoped to win the votes of conservative white 
Southern Democrats in 1972. 

Haynsworth at first appeared certain of confirmation. Though the 
Democrats controlled the Senate, a working majority of Republicans and 
conservative Southern Democrats existed. Confidence in Haynsworth 
began to erode when Judiciary Committee hearings focused on cases 
decided by Haynsworth in which he had a direct financial interest. One 
case concerned parties who had direct business dealings with a company 
in which he had a substantial stake. In another, Haynsworth bought 
stock in a company after deciding a case involving the company but 
before the decision was announced. While Haynsworth gained but few 
dollars from these decisions, his behavior made him an easy target for 
one nominated to restore high ethical standards. 

Similar to the Fortas case, Haynsworth's ideological opponents viewed 
the ethics charges as most serious. Liberals alleged that Haynsworth had 
compiled an antiunion, anti-civil rights record as an appellate judge. On 
the union front, I-Iaynsworth had ruled that businesses could shut down 
specific factories solely for the purpose of punishing union activity.40 He 
also ruled that unions could not use authorization cards as a means to 
determine whether it had the support of a majority of a company's 
employees.'ll As for civil rights, Haynsworth had allowed private hospi
tals receiving federal funds to discriminate racially.42 He also upheld 
"freedom of choice" school plans, where students were allowed to 

choose the schools they would attend with the inevitable result that the 
schools remained segregated.43 

Liberal opposition to I-Iaynsworth produced vigorous lobbying. On 
November 2 T, 1969, the Senate rejected I-Iaynsworth by a vote of 55 to 
45. According to Nixon aide John Ehrlichman, Haynsworth "was not 
confirmed because of a highly expert, expensive and intensive lobbying 
campaign by organized labor and civil rights groups. ,,44 The correlation 

• 1{) Darliltgtoll Manufacturing Company v. NLRB, 32.5 F.2d 682 ([963). 
." N.LR.R /J. S.S. Logan l'ac!,ing Company, 386 F.2d 562 (1967) . 
• 1). Silllkms v. Moses H. COile Memorial Hospital, 323 E2d 959 ([964). 
.1.\ Greell /J. County School Board, 372 E2d 338 ([967). 
. ", Quoted in Massaro, (1). cit., n. 35, sttlJra, p. 22. 
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between ADA scores and the votes supporting Haynsworth was 

-0·79· 

G. Hm"y(Jld Carswell 
In angry reaction to I-Iaynsworth's defeat, Nixon nominated G. Harrold 
Carswell, a linle-known federal judge from Florida who had graduated 
from a local Southern law school. So poorly qualified was he that the 
Dean of the Yale Law School was moved to declare that he "presents 
more slender credentials than any nominee put forth this century.,,45 Car
swell was reversed significantly more frequently - 40 percent - than the 
average district court judge in the Fifth Circuit, the circuit in which he 
served:l(, So deficient were Carswell's qualifications that his Senate floor 
leader, Roman Hruska (R-Neb.), declared, "Even if he were mediocre, 
there are a lot of mediocre judges, and people and lawyers. They are 
entitled to a little representation, aren't they, and a little chance.,,47 
Even Nixon administration insiders considered him a "boob" and a 
"dummy. ,,4H 

Carswell's record as a federal judge and as a private citizen made him 
far more suspect on civil rights than Haynsworth. One of his decisions 
delaying implementation of desegregation explicitly deviated from higher 
court rulings; another made it virtually impossible to challenge segrega
tion in public reform schools.49 In 1956, Carswell, then a United States 
attorney, had helped transform a public golf club built with federal funds 
into a private club in order 10 avoid desegregation. While a U.S. attor
ney, he also helped charter a Florida State University booster club with 
membership limited to "any white person." But the most damaging blow 
to Carswell's candidacy occurred when a Florida television station found 
film of a 1948 speech in which he declared, "I yield to no man as a fellow 
candidate or as a fellow Citizen in the firm vigorous belief in the princi
ples of White Supremacy, and I shall always be so governed. ,,50 The 
defense of Carswell continued, though. William Rehnquist, then an assis
tant attorney general, later cOlllmented that Carswell's support for white 

oil u.s. Senate, Hearillgs Oil the NOm/l1a[toll of G. Harrold Carswell. of F!onda, to Be 
Assoc/ill{! lus/tce of the Suprcme COUl't of the Ullited Siales, 9 [st Congress, 2nd Session, 

[970, p. 24 2 . 
.". Massaro, oil. cit., n.», sull/"a, p. (,. 
·17 Warren Weaver, Jr .• "Carswell Nomination Attacked and Defended as Senate Opens 

Debate on Nomination," New YOI'/, Times, March [7, [970, p. A2 [. 
·IH Massaro, oil. CIt., n. 3 'i, supra, p. [ [6. 4' rd., pp. 3-4· 
50 New YUI''' Times, "Excerpts from Carswell Talk," January 22, [970, p. A22 . 
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supremacy amounted to no more than "some rather thin evidence of per
sonal hostility toward blacks.,,51 

Given the case against Carswell, the vote against him was surprisingly 
close, 51 to 45. More than two thirds of the Republicans supported 
Carswell, as did fewer than a third of the Democrats. The correlation 
between ADA scores and pro-Carswell voting was -0.84. If Nixon had 
had a Republican Senate majority, Carswell would have been confirmed. 

Robert Bork 
As noted at the beginning of the chapter, President Reagan nominated 
Bork to the seat vacated by the retirement of Justice Powell in 1987. 
Bork first came to public attention on October 20, r 973, when as Solic
itor General he fired Watergate Special Prosecutor Archibald Cox at Pres
ident Nixon's request after Attorney General Elliott Richardson and 
Deputy Attorney General William Ruckleshaus had refused to do so. 
Richardson resigned in protest of Nixon's order; Ruckleshaus was fired 
for refusing to obey. Bork executed Nixon's order, which later became 
known as the Saturday Night Massacre. 

The turning point in Bork's confirmation came not in 1987 when he 
was nominated, but in 1986 when partisan control of the Senate 
switched from the Republicans to the Democrats. Reagan had worked 
feverishly to retain Republican control of the Senate. At campaign stops 
in Missouri and Alabama, he echoed concerns he first raised in North 
Carolina: 

Today, Senators Strom Thurmond and Jim Broyhill are III a majority on the 
Senate Judiciary Committee, overseelllg judicial appointments. Without Jim 
Broyhill and a Republican Senate majority, that job will be turned over to Teddy 
Kennedy and Joe Biden .... You can strike a blow agalllst drugs, thugs and hood
lums by casting your vote for Jim and keeping him as a force for law and order 
in the United States Senate. The future of our country, Its safety and secunty, IS 
in our hands. S2 

On November 4, 1986, the Democratic Party won twenty of thirty-four 
open Senate seats, taking a decisive 5 5-to-4 5 majority. Behind a huge 
black vote, Democrats won Republican seats in Alabama, FlOrida, 
Georgia, and North Carolina.53 

. 11 Massaro, oIl. CIt., n. 35, supra, p. 109. 
5}. "Reagan Aims Fire at I.iberal./udgcs," New Yor/< Times, October 9, 1986, p. Ap. 
53 I.ena Williams, "Blacks Cast Pivotal Ballots in Four Key Senate Races, Data Show," 

New Yorh Times, November 6, T986, p. AB. 
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On the day of Bork's nomination, Ted Kennedy set the tone for the 
campaign to follow: 

Robert Bork's America IS a land 111 which women would be forced IIlto back alley 
abortions, blacks would Sit at segrq;atecl lunch counters, rogue police could 
break down citizen's doors III midnight raids, wnters and artists could be cen
sored at the whim of the government, and the doors of the federai courts would 
be shut on the fingers of millions of cltlzens.s; 

Interest groups opposed to Bork joined the fray. The People for the 
American Way, the Women's Legal Defense Fund, the Alliance for Justice, 
and the National Abortion Rights Action League immediately went on 
the attack. The APL-CIO joined the anti-Bork forces in August r 987 
along with the American Civil Liberties Union, which dropped its fifty
one-year-old policy of noninvolvement in Supreme Court nominations. 
Planned Parenthood ran advertisements that read, "State controlled 
pregnallcy? It's not as far fetched as it sounds. Carrying Bork's position 
to its logical end, states could not ban or require any method of birth 
control, impose family quotas for population purposes, make abortion 

, '1' I I "ss a Crime, or sterl lze anyone t ley c loose. 
Opponents' allegations stemmed from Bork's published writings on 

and off the bench. III 1963, Bork declared that the proposed Civil Rights 
Act, which prohibited race discrimination in places of public accommo
dations, invoked a "principle of unsurpassed ugliness. "S6 Most of the 
fockler, though, came from a 197 I article in which Bork criticized 
Supreme Court rulings that created a right to privacy, struck down pro
hibitions on the use of birth control by married people, voided state court 
enforcemellt of racial covenants, and declared unconstitutional malap
portioned state legislative districts.s7 He also argued that the equal pro
tection clause of the Fourteenth Amendment should be limited to racial 
discrimination, to the exclusion, for instance, of sexual discrimination, 
and that the First Amendment is entirely inapplicable to scientific, liter-

, , I IX ary, or artistIC speec 1.' 

,4 .lames Reston, "Kennedy and 1I0rl<," New Yorh TImes, ./uly 5,1;87, sec: 4, p. 15· 
I.' "Robert Bork's POSItion on Reproductive Rights," New Yor/, runes, September l3, 

19 87, p. B<). 
If, Robert I\ork, "Civil Rights - A Challengc," The New Relmhlic, August 3 I, 1963, 

p.22 . 

.17 Robert I\ork, "Neutral Pnnciples and Some First Amcndment Problems," 47 flldimlil 
I.llw}ouma/l (1<)71), at R-II, 15-17, 18-19. 

IH fd. at 11-12,20-35. 
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During the Judiciary Committee hearings Bork repudiated many of 
his previous views. He did not, however, recant his views on the right to 
privacy. Moreover, his newly found moderation was seen as part of a 
"confirmation conversion," which impeached his credibility without 
softening his right-wing image. 

Public pressure on the Senate to vote against Bork was enormous. 
Senator John Breaux (D-La.), who was first elected in 1986, told the New 
YOI'I<. Times that "many Southern Democrats were elected by black votes 
and that his black supporters were making the Bork vote a 'litmus test' 
issue. 'You can't vote maybe.' ".19 Constituent pressure was so great that 
even John Stennis, onetime leader of Southern segregationists, voted 
against Boric 

Bork was defeated by a 58-to-42 vote. Ideology played a huge role -
the correlation between ADA scores and the confirmation vote was 
-0.83, but so did partisanship and interest group pressure.60 Because of 
constituent pressure, the anti-Bork coalition included moderate and con
servative Southern Democrats who otherwise might have supported him. 
Some 96 percent of the Democrats opposed Bork, while 87 percent of 
the Republicans supported him. 

Douglas Ginsburg 
During the floundering Bork campaign, President Reagan threatened to 
nominate someone liberals would abhor just as much as Bork if Bork 
were rejected.61 He attempted to accomplish that with the nomination 
of Douglas Ginsburg, a former Harvard Law Professor who had served 
for fourteen months on the District of Columbia Circuit Court of 
Appeals. Unfortunately for Ginsburg's opponents, he had left no paper 
trail that tied him to unpopular views, a la Borlc A potential scandal 
inhered in a Ginsburg vote on a cable television contract decided while 
Ginsburg held $ I 40,000 in another cable company directly benefited by 
the ruling. That story soon became secondary when Nina Totenberg of 
National Public Radio reported that Ginsburg smoked marijuana with 
some of his students while at Harvard. The antidrug, anticrime, "just 

.\9 Steven Roberts, "White House Says Bork Lacks Votes for ConfirmatIOn," New Yo/'h 
Times, September 26, 1987, p. 1. 

60 On interest group influence, sec Gregory A. Caldeira and John R. Wright, "Lobbying 
for ./ustice: Organized Interests, Supreme Court Nominations, and the Ul1lted States 
Senate," 42 Americall]ottrllal of Political Sciellce 499 (1998). 

61 New Yo/'I<. TImes, October '4, 1987, p. AI. 
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say 'no'" administration quickly dropped its support of the nominee, 
who then asked Reagan not to forward his nomination to the Senate. 

Clarence Thomas 
Though the Senate narrowly confirmed Clarence Thomas, his confinna
tion battle evidences the crUCIal variables associated with the five rejected 
nominees: ideologically motivated opposition spurred by serious ques
tions as to the nominee's qualifications. 

At the end of the 1990 Supreme Court term, Thurgood Marshall 
announced his intent to retire at such point that a successor was con
firmed to take his place.o2 Marshall, a towering figure as a litigator for 
the NAACP Legal Defense Fund, Inc., influenced the Court more before 
he became a justice than after. He made history as a member of the Court 
more for what he was - the first African-American to sit on the tribunal 
- than for anything he did while there. Faced with replacing him, Pres
ident Bush quickly nominated Clarence T'homas to the Court. In reply 
to charges that Bush nominated Thomas because he was black, Bush 
responded that Thomas was "the best man for the job on the merits. 
And the fact that he's a minority, so much the berter. ,,6] 

Clarence Thomas was an outspoken conservative who curried favor 
in the Reagan and Bush administrations by speaking forcefully against 
affirmative action. Under Reagan he served as director of the civil rights 
office in the Department of Education and then as Chairman of the Equal 
Employment Opportunity Commission (EEOC). President Bush nomi
nated him to the United States Circuit Court for the District of Colum
bia, the same Court on which Warrell Burger, Antonin Scalia, Robert 
Bork, and Daniel Ginsburg served prior to their Supreme Court 

nominations. 
Liberal interest groups immediately expressed concern about his 

Supreme Court nomination. Civil rights groups were alarmed by his 
long opposition to affirmative action. Indeed, the NAACP executive 
board voted unanimously, with one abstention, to oppose the nominee. 
Women's groups were outraged by a speech in which 'rhomas seemingly 
endorsed using the Constitution to outlaw abortion. Senior citizens 

(,] As the Thomas confirmation dragged on, Marshall chose to retire rather than serve into 

the 199 i tcrm. 
(,j John E. Yang and Sharon !.al'raniere, "Bush Picks Thomas for Supreme Court," 

Washlllgtoll Post, ,Iuly 2, 1991, p. AI, at A6. 
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complained that Thomas let over [,000 age discrimination suits lapse 
during his tenure at EEOC. 

Moreover, Thomas's qualifications came increasingly under question. 
Though Thomas had graduated from Yale Law School, university offi
cials admitted that he was admitted only because of the school's 
affirmative action program,64 the same sort of program Thomas now 
condemned. 'rhomas's career on the federal bench was short (one and a 
half years) and undistinguished. As noted above, the ABA could do no 
better than give him a rating of "qualified." 

At the first round of confirmation hearings, Thomas attempted a 
middle ground between the stonewall of Souter and the conversion of 
Boric Thomas refused to state where he stood on abortion and even tried 
to suggest that he had never really thought about the issue. Yet at the 
same time he tried to disown his previous statements on fetal rights. He 
also, for the first time in his career, managed to praise affirmative action 
programs. This, of course, led to Democratic charges of a Bork-like con
firmation conversion. 

Not the conservative ideology, nor the interest group opposition, nor 
the questions of qualifications were enough to bring Thomas down. Four 
days before the scheduled October 8 vote, only about forty senators 
opposed the nominee. 'rhen, on October 6, Timothy Phelps of Newsday65 

and Nina Totenberg of National Public Radio reported that a law school 
professor in Oklahoma, Anita Hill, told Senate Judiciary Committee 
staffers that Thomas sexually harassed her in the early [980s while she 
worked for him at the Department of Education and later at the EEOC. 
Hill, who had spoken to the committee on condition of confidentiality, 
was drawn out by the media after someone on or working for the com
mittee leaked the story. 

The Senate delayed the vote for a week in order to give the Judiciary 
Committee time to consider the charges. It would take a book-length 
manuscript to recount the charges and countercharges leveled at the 
hearings. Most persuasive from Hill's side was the fact that she told 
several people of the alleged harassment at the time it occurred. Most 
persuasive from Thomas's side was the fact that Hill never filed a com
plaint against Thomas at the time and actually followed him from the 
Department of Education to the EEOC. 

(.4 ".Judgt: Thomas Takes the Stand," New Yorl< Times, Septemher 8, 1991, sec. 4, p. 18. 
6.\ "The Thomas Charge: Law Prof l()ld FBI That He Sexually Harassed Her at EEOC," 

New YOI'I< Till1es, October 6, '991, p. 7. 
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Democrats and Republicans treated the hearings quite differently from 
one another. "The Democrats made a pass at figuring out what had hap
pened in the case. 'rhe Republicans tried to win. While the Democrats 
were pronouncing themselves flummoxed by two diametrically opposing 
stories, the Republicans had already launched a scorched-earth strategy 
against Professor Hill. ,,(,(, Hush himself endorsed the policy to attack 
l-lil1.67 Thus Arlen Specter (R-Pa.) charged Hill with committing perjury; 
Orrin Hatch (R-Utah) accused her of concocting her story in coordina
tion with liberal interest groups; and Alan Simpson (R-Wyo.) even ques
tioned her sexual proclivities.6R The Democrats, either not understanding 
that the Republicans were playing hardball or unable to compete in the 
game, never asked Thomas about his alleged penchant for watching 
pornographic movies, which would have corroborated part of Hill's 
testimony; didn't call other witnesses who claimed that Thomas had 
harassed them; and didn't introduce into evidence the positive results of 

I-lill's lie detector test.69 

The final vote for Thomas was 52 to 48. Again, charges relating to 
the qualifications of the nominee were acted upon only by those ideo
logically opposed to the nominee: The correlation between ADA scores 
and the vote on the Thomas nomination was -0.81. Partisanship was 
similarly in evidence: forty-one of forty-three Republicans supported 
Thomas; forty-six of fifty-seven Democrats opposed him. 'rhese five 
rejections, plus Thomas, lead to the following tentative conclusions. 
First, the probability of rejection is greatest when the President is in a 
weak position. Every rejection occurred either when the nominating 
President was in the fourth year of his term of office or when his party 
did not control the Senate. Second, qualifications playa crucial role in 
confirmation politics. Every rejected nominee, with the possible excep
tion of Bork, confronted a serious question of ethics or competence. 
Third, the role of qualifications is largely interactive. Lack of qualifica
tions leads only ideologically opposed Senators to vote against the 

(,1> Maureen Dowd, "(;OIng Nasty Early Helps G.O.I'. (;'lIn Edge on Thomas," New Yorl, 

"fIllies, October 1 5, 199 I, p. A I. 
(,/ Andrew Rosenthal, "White I-!oust: Role 1!1 Thol11as Defense," New Yor/, 'llllles, October 

14,1991, p. AI. 
(,H Anthony I.cwls, "Time of the Assassins," New YOI'I< Tll11es, October 14, 199 I, p. A 19; 

William Sanre, "The Plot to Savage Thomas," New YOI'I< 'limes, October 14, 199 1, 

p. A19· 
(," That lie detectors arc not allowed as courtroom evidence is largely Irrelevant. Hearsay 

IS generally not allowed, either; yet no objections to hearsay were r'lIsed dunng the 

cOl11mittet: hearings. 
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nomll1ee. Fourth, electoral politics influence confirmation voting. Inter
est groups and constituents have an impact. 

These conclusions are tentative, as they arc based only on case studies 
of rejected nominees. 10 assess the impact of these and other variables 
on confirmation voting, we turn to more systematic analyses. We start 
with an aggregate analysis that examines confirmation decisions since 
[789. Because we lack reliable information about relevant variables for 
Illany eighteenth- and nineteenth-century nominees, we supplement the 
aggregate analysis with an individual-level focus on the votes of sena
tors, starting with the nomination of Earl Warren. 

An Aggregate Analysis 

From T 789 through 2000, some 147 people have been nominated to the 
Supreme Court/o of whom the Senate has confirmed T22 (83 percent). 
Published research suggests that the Senate's decision to confirm par
ticular nominees can be explained by partisan and institutional politics 
between the Senate, on the one hand, and the President or the Court, on 
the other.?! 

From this framework we test several hypotheses about the confirma
tion process. First, a pro-Senate bias should manifest itself rather simply; 
namely, the Senate should be more likely to confirm those nominees who 
are U.S. senators than those who are not. 

Second, an anti-President bias should most likely surface under 
divided government, which, for our purposes, occurs when the Presi
dent's party does not control the Senate (e.g., Reagan and Bork, Nixon 
and Baynsworth/Carswell), and during the fourth year of the President's 
term of office (e.g., Johnson and Fortas), except for the period between 
reelection and the start of a new term. Presidents in the fourth year are 
likely to have minimal influence over senators of either party. 

A President's strength may also depend on his electoral base. For 
instance, one presidential scholar has found moderate relationships 

7() As mentioned in note 8, thiS list excludes William Paterson, whose nomination was with
drawn by President Washmgton so that Paterson could officially resign from the Senate, 
and Homer Thornberry, whose nomination for associate justice became moot when the 
Senate refused to promote Abe Fortas to chief justice. It does include Douglas Ginsburg, 
who was nominated, but whose name was never officially forwarded to the Senate. Gins
burg asked President Reagan not to forward his name after revelations that Ginsburg 
had smoked marijuana while a professor at Harvard Law School. 

71 Jeffrey A. Segal, "Senate Confirmation of Supreme Court JustIces: Partisan and Institu
tional Politics," 49 joumal of Politics 998 (I987). 
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between a President's electoral strength in a congressional member's 
home district and the congressional member's support for the President's 
policies.71 If this relationship also holds for the Senate, then the larger 
the President's previous electoral victory, the more likely his nominees 
are to be confirmed. Although the President and vice-president arc 
elected as a team, the electoral coalition may not remain loyal if the vice
president succeeds to office through the death or resignation of the Pres
ident. Thus, elected Presidents should more readily secure confirmation 
of their nominees than succession Presidents. John lyler, for instance, the 
successor to William Henry Harrison, failed in four consecutive attempts 

to secure confirmation of his nominees. 
While the Senate might add to its prestige by confirming one of its 

own, it Illay particularly damage the President by rejecting those closest 
to him, such as members of his cabinet. Similarly, an anti-Court moti
vation can manifest itself by a refusal to promote an associate Justice to 

chief justice (e.g., Fortas). 
We begin with a bivariate analysis of our hypotheses. First, we find 

little independent support for a pro-Senate bias in confirmation voting. 
The Senate has confirmed eight out of nille of its own (89 percent), but 
this proportion is virtually indistinguishable from the 81 percent of 
nonsenators whom the Senate has confirmed. 

Substantial support is found for antlpresidential motivations, how
ever. Only 56 percent of nominees (14 of 25) have been confirmed in the 
fourth year of a President's term, versus 87 percent in the first three years 
(106 of 122). Similarly, the Senate has confirmed only 59 percent of nom
inees under divided government (23 of 39), as compared with 90 percent 
when the President's party controlled the Senate (97 of 108). Addition
ally, elected Presidents appear to fare substantially better (86 percent) 
than succession Presidents (53 percent). Nevertheless, such success docs 
not depend on the size of the PreSident's electoral coalition. 'fhe corre
lation between the percent of the President's electoral college vote and 
Senate approval or disapproval is slightly negative, -0.15. Nominees 
politically close to the President fare especially poorly: 29 percent of 
current Cabinet members have been rejected versus only 17 percent of 

non-Cabinet nominees. 
Finally, the simple relationship between promotion from associate 

justice to chief justice lacks strength. Some 82 percent of nonjustices have 

n Gcorgc C. Edwards, f'residClltwl IlIfltiellce ill COllgress (San FrancIsco: W. H. Freeman, 

1980 ). 
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TABLE 5.2. Loga Estilnates of Aggregate Confirmation Votes 

Maximum 
likelihood 

Variable estimate 

U.S. Senate 0.07 
Fourth year -1.56 
Divided -1.91 
Succession -0.055 
Electoral College -()'oOI 
Cabinet -1.54 
AJ to CJ -1.80 
Constant 4.03 

Notes: Percent reduction in error: 30. 
" N.s. = not significant. 

Standard Significance 
error level" 

1.38 n.s. 
0.58 0.01 
0.61 0.0'1 
0.69 n.s. 
0.01 n.s. 
0.66 0.01 
0.99 0.05 
0.92 0.01 

/> Probability of confirmation when all independent variables equal zero. 

Impact 

-0.034 
-0.042 

-0.33 
-0.40 

0.98 b 

been confirmed, as compared with only 7 I percent of promoted associ
ate justices. 

To determine the independent impact of each variable while con
trolling for all other variables, we conduct a logit analysis of the 147 
aggregate-level Senate confirmation decisions. The dependent variable 
is whether the Senate confirms a particular nominee; the independent 
variables are the factors specified above. Table 5.2 presents the results. 

The results include the "impact," or substantive significance, of each 
variable. This is calculated by measuring the difference in the probabil
ity of confirmation when that variable is present as opposed to its 
absence. We measure the impact from a baseline of a 0.82 prior pro
bability of confirmation, the mean confirmation rate.7

] For instance, 
divided government decreases by 0.42 the probability of a nominee's con
firmation, while the fourth year of a President's term lowers the proba
bility of confirmation by 0.34. These are clearly substantial effects. 

The results indicate a fair degree of support for the aggregate con
firmation model. Four out of the seven variables in the model reach 
statistical significance. Overall, the model predicts 87 percent of the 

7.\ Because the logit model is nonlinear, the impact on predicted probabilities will vary 
based on starting points. Moreover, the nonlinearity means that we cannot sImply add 
together the impact of more than one variable from the same baseline. 
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.. I fl·· 74 I confirmation votes correct y, or a 30 percent rec uctlon 111 error. n 
addition to divided government and fourth-year effects, nomination 
from the President's Cabinet and promotion from associate justice to 
chief justice substantially lowers the likelihood of confirmation, as 

predicted. 
The model, of course, distorts reality to some extent. We treat Senate 

confirmation votes as single units when in fact they consist of as many 
as '00 individual voters, each of whom faces a distinct decision calcu
lus. Additionally, crucial factors that might influence confirmation 
votes, such as the ideology or qualifications of the nominee, are excluded. 
Because of data limitations, we cannot measure such factors for all con
finnation votes. Nevertheless, we can measure most of the factors that 

influence confirmation from the nomination of Earl Warren in '953 to 

that of Stephen Breyer in '994· 

An Individual-Level Analysis 

Any examination of the individual votes of senators must begin with an 
explanation of their motivations. First and foremost, senators should be 
concerned with reelection. Though it Illay be roo much to claim that sen
ators are "single-minded seekers of reelection," to use David Mayhew'S 
description of u.S. representatives,?s one cannot long enJoy the per
quisites of Senate life if one's roll-call behavior systematically antago

nizes one's constituents. 
Scientific analyses of confirmation voting usually suggest that public 

concern over nominees turns on the nominees' perceived judicial ideol
ogy and perceived qualifications. Ideologically proximate nominees 
should be perceived as attractive; poorly qualified nOlllinees unattrac
tive; and ideologically distant and poorly qualified nominees very 

unattractive. 
Beyond these factors, the President may take an active role in the con

firmation process, particularly if the confirmation becomes controversial. 
The President will generally have more political resources to deploy and 
can use them more effectively when his party controls the Senate and 
when he is not III the final year of his term. In addition, presidential 

7·, The percent reduction in error statistic compares the error rate from the model to the 
elTol: rate by predicting the modal value every time. 

7\ COlIgrcss: The Uecloral COllllcctlO1I (New I-Iaven: Yale UllIverslty Press, (974), p. 17· 
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resources are likely to impact members of his own party more than those 
of the other party. We also include the President's popularity, which has 
been extensively linked to executive success in the legislative arena. 76 

Finally, we account for organized interest groups, representing as they 
do more active citizens and potential campaign contributions. Historical 
evidence clearly indicates that lobbying has influenced the confirmation 
process. For example, Peter Fish argues that the rejection of Judge Parker 
in 1930 was due in large part to the activity of organized labor and the 
NAACP.77 The nomination of Haynsworth brought forth a torrent 
of interest group activity, which in turn was exceeded by the almost 
frenetic mobilization of groups during the Bork nomination. 

Data and Variables 
The dependent variable consists of the 2,45 I confirmation votes cast 
by individual senators from the nomination of Earl Warren through the 
nom Illation of Stephen Breyer. 

Nominee Ideology and Qualifications 
Tc) determine perceptions of nominees' qualifications and judicial 
philosophy, we use a content analysis from statements in newspaper 
editorials from the time of the nomination until the Senate voted.7H 
The analysis used four of the nation's leading papers, two with a liberal 
stance, the New Yorh Times and the Washington Post, and two with a 
more conservative outlook, the Chicago Tribune and the Los Angeles 
Times. Table 5.3 reports the results. Qualifications range from 0 (most 
unqualified) to I (most qualified). Ideology ranges from 0 (extremely 
conservative) to I (extremely liberal). 

As indicated elsewhere, the data are reliable and appear to be valid. 79 

The ideology scores meet the strictest test for validity, predictive valid
ity. As we demonstrate in Chapter 8, the ideology scores correlate at 0.79 

with the overall ideological direction of the votes the approved nominees 
later cast on the Court. 

7(' George C. Edwards, At the Margms: Presidential Leadership of Congress (New Haven: 
Yale University Press, 1989). 

n "Spite Nominations to the United States Supreme Court: Herbert Hoover, Owen J. 
Roberts, and the Politics of Presidential Vengeance in Retrospect," 77 Kelltltchy Law 
/ollmal 545 (19 89). 

7H Charles lVI. Cameron, Albert D. Cover, and Jeffrey A. Segal, "Senate Voting on Supreme 
Court Nominees: A NeoinstitutionallVlodcl," 84 Amcncalll'o/itlcal SCIence Review 525 
(1990). 

n Jd. 
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TAII!.E 5.3. Nommee Margm, Vote Status, Ideology, and Quali(icatwns 

Pres's 
Nominee Year Status" Margin Qual" Ideol' 

Warren 1954 Strong 96-0" 0.74 0.75 

Harlan 1955 Weak 71-11 0.86 0.88 

Brennan \957 Weak 95-0d 1.00 1.00 

WhIttaker !957 Weak 96-0 1.00 0 . .50 

Stewart 1959 Weak 70-17 1.00 0.75 

WhIte 1962 Strong 100-0" 0.50 O.SO 

(;oldberg 1962 Strong 100-0" 0.92 0.75 

Fortas,1 st tllne I96S Strong 100-0" 1.00 1.00 

Marshall 1967 Strong 69-11 0.84 1.00 

Fortas, 2nd time 1968 Weak 45-43" 0.64 0.85 

Burger 1969 Weak 74-3 0.96 0.12 

Haynsworth 1969 Weak 45-55 0.34 0.16 

Carswell 1970 Weak 45-S1 0.11 0.04 

Biackmull 1970 Weak 94-0 0.97 0.12 

Powell 1971 Weak 89-1 1.00 0.17 

Rehnqlllst, -I sf time 1971 Weak 68-26 0.89 0.05 

Stevens 1975 Weak 98-0 0.96 0.25 

O'Connor 1981 Strong 99-0 1.00 0.48 

Rehnqlllst, 2nd tllne 1986 Strong 6S-33 0.40 O.OS 

Scalia 1986 Strong 98-0 1.00 0.00 

Hork 1987 Weak 42-S8 0.79 0.10 

Kennedy 1988 Weak 97-0 0.89 0.37 

SOllter 1990 Weak 90-9 0.77 0.33 

Thomas 1991 Weak 52-48 0.41 0.16 

Ginsburg 1993 Strong 96-3 1.00 0.68 

Breyer 1994 Strong 87-9 0.55 0.48 

" The President is labeled "Strong" 111 a non-election year in which the President's party 

controls the Senate, and "Weak" orherwlse. 
b Qualifications IQual! arc measured from 0.00 (least qualified) to 1.00 (most qualified). 
, Ideology IIdeol! is measured from 0.00 (most conservative) to 1.00 (most libera\). 

d Voice vote. 
" Vore on cloture - failed to receive necessary two-thirds' majority. 
Source: Upd.lted from Cameron, Cover, and Segal, "Senate Voting on Supreme Court 
Nominees: A Neoinstltutional Model," 84 Alllericall Political SClellce neIJlcw 526 ( 1990 ). 

Ideological Dista11Ce 
Ideological distance is the absolutc valuc of thc distance bctwecn 

. . I 1 I I ' 'd I HO nOITllllee IC eo ogy anc t lC scnator S I eo ogy. 

XU 'It) do this we first diVide ADA scores by 100, which puts the scores on a 0 to 1 

scale. While the scaling analysis by Cameron, Cover, and Segal (1990) suggests a further 

, 
.I 
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Presidential Strength and Same Party Status 
We measure presidential strength as a dummy variable that takes the 
value" I" when the President's party controls the Senate and the Presi
dent is not in the fourth year of his term, and zero otherwise. We mea
sure "same party" as a dummy variable that takes the value" I" when 
a senator is of the same party as the President and zero otherwise. 

Presidential Popularity 
We measure the President's popularity as the percent of people who 
approve of the job the incumbent is doing as measured by the Gallup 
survey prior to the Senate vote. 

Interest Group Activity 

In the best of all possible situations we would have senator-level data on 
the amount of lobbying by organized interests dating back to r 954. Such 
data are largely unavailable.HI Thus, while recognizing that some sena
tors will be lobbied more than others, we choose a variable that mea
sures lobbying activity with respect to each nominee, the number of 
organized interests presenting testimony for ("interest group pro") and 
against the nominee ("interest group con") at the Senate Judiciary Com
mittee hearings. Though this process treats all groups as fungible, we 
know that some groups are more powerful than others. Unfortunately 
for the purposes of political research, the Constitution protects the mem
bership lists of organized interests. Despite this problem, we presume 
that the more opposition a nominee has, the less support he or she will 
have, and, alternatively, the more organized support for a nominee, the 
more support he or she will have. 

l~esults 

Again, we first present the bivariate results and then proceed to the mul
tivariate analysis. The substantive results, though, are largely the same. 
We present both because those without extensive statistical backgrounds 
may f-ind the logit analysis daunting, while those with such a background 
may be skeptical of bivariate results. Those preferring bivariate analyses 

rescaling of ADA scores to makc thcmmorc comparable to the nominee ideology scores, 
we find, as did the original authors, that further scaling makes almost no difference in 
the results. Thus we leave the scales as they arc. 

Hi But sec Caldeira and Wright, at). cit., n. 60, supra. 
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TABLE 5.4. Confirnwtton Voting b)1 Nommee 
QualificatIons (y = 0.8 I) 

Qualifications 

Vote Low Moderate High 

No IX7 167 24 
47.5%, -I 7. 9 '}';) 2.1% 

Yes 2()7 765 1,112 
52.5% X2.I% 97.9% 
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can skip the multivariate section; those preferring more multivariate 
analyses can skip the bivariate section. 

We begin our examination with the influence of qualifications. While 
we expect that ideology should strongly affect votes, other nominee 
characteristics also influence senators. If they did not, it would be im
possible to explain how certain strong liberals (e.g., Brennan) and con
servatives (e.g., Scalia) breezed through the Senate. Senators may find it 
difficult, for instance, to justify opposition to highly qualified nominees. 
As our qualif-ications variable is skewed toward the high end, we clas
sify nominees as highly qualified if their qualifications score from the 
content analysis is greater than 0.90, moderately qualified if their score 
is greater than or equal to 0.50 and less than 0'90, and unqualified if 
their score is less than 0.50. We see in Table 5.4 a strong positive rela
tionship between qualifications and votes. Senators voted for highly qual
ified nominees 98 percent of the time, for moderately qualified nominees 
82 percent of the time, and for lesser-qualified nominees but 53 percent 
of the time. In other words, if 100 votes arc cast, a poorly qualified 
nominee will receive forty-five fewer votes on average than a highly qual
ified nominee. We can measure the strength of the bivariate relationship 
by looking at its gamma value, a measure of association that runs from 
-1.0 (perfect negative relationship) through 0.0 (no relationship) to 1.0 

(perfect positive relationship). A gamma value of o.X I indicates that sen
ators are much more likely to vote for nominees who are perceived as 
well qualified. 

We next examine ideology or, more explicitly, the ideological distance 
hetween a senator and the nominee, recognizing that a senator's "ideol
ogy," as ranked by groups such as the ADA, represents a variety of 
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TAB I.E 5.5. Confirmation Votmg by Constituent 
Ideological DIstance (y= -0.79) 

Distance 

Vote Close Moderate Far 

No 29 121 228 
2.4% 17.0% 42.8% 

Yes 1,177 591 305 
97.6% 83.0% 57.2% 

TA B I.E 5.6. Confirmation Voting by Qualifications 
and Distance (% /)1'0) 

Ideological distance 

Qualifications Ncar Medium Distant 

High 99.3 (602) 97.3 (299) 94.8 (231) 
Medium 97.6 (422) 83.0 (317) 44.9 (187) 
Low 91.8 (182) 38.5 (96) 1.7 (115) 

Note: Number 111 parentheses IS total votes 111 that category. 
Thus, 99.3 percent of the 602 votes for ideologically close, 
highly qualifled nominees were pOSitive. 

ideological influences, including party and, perhaps most important, con
stituents. To examine this relationship we categorize senators and nom
inees as liberal, moderate, and conservative using the data described 
above. Senators should be most likely to vote for nominees who are ide
ologically close to them (e.g., liberals and liberals) and least likely to vote 
for nominees who are ideologically distant from their constituents (e.g., 
liberals and conservatives). This is exactly what we find. We see in Table 
5.5 the percentage of senators voting for ideologically proximate, ideo
logically moderate, and ideologically distant nominees. Overall, senators 
voted almost 98 percent of the time for nominees who were ideologi
cally close to them, 83 percent of the time for nominees who were of 
moderate distance, and but 57 percent of the time for nominees who 
were ideologically distant. A gamma value of -0.79 indicates that sena
tors are much less likely to vote for nominees who are ideologically 
distant from them. 

What is perhaps most interesting about ideology is the manner in 
which it interacts with qualifications. Table 5.6 examines the percentage 

Senate Confirmation 

TA 1\ I.E .5.7. ConfirmatIOn Votmg by Presidential 
Status (y = 0.64) 

Status 

Vote Weak Strong 

No .122 56 
21.6'% 5.8'Yo 

Yes 1,171 913 
78.4% 94.2% 

Note: President IS "weak" under diVided government and/or 
in the fOllrth year of hiS term of office. 
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of "yes" votes cast by senators by both constituent ideological distance 
and qualifications. The results couldn't be clearer. Senators are willing 
to vote for highly qualified candidates regardless of ideological distance. 
They are also willing to vote for ideologically close nominees regardless 
of qualifications. Charges against Forms no more influenced liberals than 
charges against Thomas did conservatives. But when nominees are both 
distant and poorly qualified, opposition is virtually certain. 

Confirmation votes occur in the political world, not in a vacuum. The 
most important player in this political world is the PreSIdent, who is 
expected to lise his influence to secure a sllccessfulnomination. The Pres
ident's resources will be lower, and thus he will have less influence, when 
he is in the final year of his term and when his party does not control 
the Senate. In fact, PreSIdents have secured over 94 percent of the votes 
on the average when they are in a strong position vis-a-vis the Senate 
and less than 79 percent of the votes when III a weak position (y = 0.64) 

(see Table 5.7). Thus, a weakly positioned President can cost his nominee 
an average of fifteen votes. Additionally, the President's influence is likely 
to be lower on members of the opposition party. Senators of the Presi
dent's party support his nominees with 94 percent of their votes, while 
senators of the opposition party do so only 76 percent of the time 
(y = 0.66) (see 'r~lble 5.8). Additionally, popular Presidents - those with 
approval ratings greater than 70 - average 98 percent of the votes, while 
unpopular Presidents - those with approval ratings less than 50 - average 
only R3 percent (y = 0.30)' 'fhis indicates that an unpopular President 
costs a nominee an average of fifteen votes (see Table 5·9)· 

Finally, we expect interest groups to influence the votes of senators. 
When nominees face fierce opposition by organized interests at 
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TABLE 5.8. Confirmation Voting by Presldenttal 
Partisanshl/J (y= 0.66) 

Partisanship 

Vote Opposing Same 

No 302 76 
24.4% 6.2% 

Yes 934 1,'149 
75.6% 93.8% 

TABLE 5.9. Confirmation Voting by Presldenttal 
Approval (y= 0.30) 

Approval 

Vote Low Moderate High 

No 151 216 1'l 
21.5% 18.8% 2.4% 

Yes 694 932 458 
78.5% 81.2% 97.7% 

TABLE 5.10. Confirmatton Votmg by Interest 
Group O/)/)osition (y= -0.64) 

Opposition 

Vote None Moderate High 

No 20 129 229 
2.7'% 13.9% 29.1% 

Yes 729 798 557 
97.3% 86.1% 70.9% 

confirmation hearings - for example, Haynsworth and Bork - they 
receive on average 7 I percent of the votes, but when they have no oppo
sition, they average 97 percent of the votes (y = -0.64) (see Table 5. TO). 

Because supportive interest group mobilization arises largely in reaction 
to interest group mobilization against nominees, there is little likelihood 
of a bivariate relationship between votes and positive group support. In 
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TABLE 5. I I> Dependent and Independent Vartahles 

Standard 

Variable Mean Minimum Maximum deviation 

Vote 0.85 0.00 1.00 0.36 

Distance 0.39 0.00 1.00 0.28 

Qualifications (lack of) 0.21 0.00 0.89 0.25 

Qualifications " Distance 0.08 0.00 0.83 0.'14 

Strong PreSident 0.39 0.00 1.00 0.49 

PreSident: Popularity 58.37 40.00 79.00 11.14 

Same Party 0.50 0.00 1.00 0.50 

Interest Group -I- 5.39 0.00 21.00 6.56 

Interest Group - 6.29 0.00 32.00 7.85 

fact, none is found: y = -0. I 2. However, if we control for other factors, 

interest group support should help a nominee. 
Because our bivariate tables do not readily allow us to control for the 

influence of other factors, and because they do not allow us to predict 
individual results based on the complete set of specified factors, we move 

to a multivariate analysis of our confirmation model. 
We estimated the model using logit analysis. The independent vari

ables are the original interval-level measures discussed above. Table 5. I [ 

presents the means, ranges, and standard deviations of the dependent 
and independent variables. Table 5. [2 provides the results of the logit 

equation. HI 

Before discussing the results, we need to explain the nature of the 
interaction between the lack of qualifications ("unqual") and ideologi
cal distance ("dist"). If we temporarily just consider these variables and 

their interaction, the equation reduces to 

Prob YI = I == -2.27 "'UNQUAL -4.33 ". DIS'!' -9.6 I'" DlSTQUAL. 

The coefficients for UNQUAL and DIS'!' are sometimes referred to as "main 
effects," but that is misleading in the case of interval-level variables. In 
this equation, there is neither a main effect for UNQUAL nor for DIS'!'. 

Rather, the slo/)e of UNQUAL depends on the value of DIS'!' and the slolJe 
of DIS'!' depends on the value of UNQUAL. Thus, the slope of UNQUAL 

Hi Because the votes arc unlikely to be independent of one anothel; we usc robust standard 
errors. We further guard against correlated errors by declaring clusters by nominee. Pre
vious work demonstrates no significant clustering within senators. See Segal, Cameron, 

and Cover, O/J. CII., n. 78, supra. 
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TABLE 5.12. Logit Estimates of Individual-Level ConfirmatIOn Model 

Maximum 
likelihood Standard 

Variable estimate error Impact" 

Constant 1.19 0.55 
Distance -4.33" 1.20 - " 
QualificatIons (lack of) -2.27'/ 1.53 - " 
Distance x QualificatIons -9.61" 2.69 - G 

Strong President 1.82" 0.31 0.36 
Same Party 1.3Jf 0.55 0.29 
President Popularity 0.07" 0.02 0.21 
Interest Group + 0.02 0.07 0.04 
Interest Group - -0.06R 0.04 -0.12 

Xl/df 845/2442 
Proportion predicted correctly 0.94 
Proportionate reduction error 0.60 

" "Impact" measures the change in probability of a yes vote gIven a one unit change in 
Strong President and Same Party, and a one standard deviation change in President pop
ularity and the Interest Group variables for an undecided (I, = 0.5) senator. 

" Significant at {J < 0.00 ( for all values of Qualifications. 
, See 'fable 5.13. 
d Qualifications significant at /' < 0.10 when Distance = 0, and significant at {J < 0.00 I 

when Distance = I. 
" Significant at {J < 0.00 (. 

I Significant at fJ < 0.0 I. 
" Significant at fJ < O. (0. 

equals -2.27 when and only when DIST equals o. If DIST equals 0.5, the 
equation becomes 

Prob YI == 1 == -2.27 ". UNQUAL -4.33 ". o. 5 -9.61 ". 0.5 " UNQUAL 

which reduces to 

Prob YI == 1 == 2.16 -7.08 ". UNQUAL 

Thus, when DIST equals 0.5, the slope of UNQUAL is -7.08. This means 
that the slope and significance level of DIST reported in the table is valid 
only when UNQUAL equals 0, and the slope and significance level of 
UNQUAL reported in the table is valid only when DIST is set at o. Further 
interpretation is required (and provided) to assess the impact of these 
variables at levels of their counterparts other than o. 
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The impact of the remaining variables is a bit more straightforward. 
For the dummy variables Sarne Party and Strong President, we measure 
the change in the probability of voting to confirm as that variable 
changes from 0 to I for an undecided senator. Hoth variables have a 
strong impact on Senate voting (0.29 and 0'36, respectively) even after 
controlling for other factors. For the interval-level independent variables, 
Presidential Popularity and the two interest group variables, the"impact" 
column measures the change in the probability of a "yes" vote given 
a one-standard-deviation change in each independent variable for an 

undecided senator. 
Unquestionably, no one-to-one relationship between presidential pop-

ularity and confirmation approval exists. President Nixon, for instance, 
was at the height of his popularity when Haynsworth and Carswell were 
rejected (65 and 63 percent approval, respectively). President johnson's 
approval rating was only at 39 percent when Thurgood Marshall was 
confirmed. Yet it is also true that johnson's approval ratings were almost 
as low when Fortas was rejected as chief justice (42 percent), and Pres
ident Reagan was near his second-term low when Hork was defeated 
(so percent). On average, the difference between an average President 
(e.g., 58 percent approval) and a popular one (e.g., 70 percent approval) 
increases the likelihood that an undecided senator will vote "yes" from 

0.50 to 0.7 I. 

Additionally, strong interest group mobilization against a nominee 
can hurt a candidate, while interest group mobilization for a nominee 
appears to have no impact. The Hork nomination provides an interest
ing example. Seventeen organized groups testified against Hork at the 
Judiciary Committee hearings; twenty supported him, but negative pres
sure has much more influence. In probabilistic terms, a moderate-to
conservative Southern senator who would have voted for Bork with a 
probability of 0.90 without any interest group pressure would have voted 
for him at a probability of only 0.57 after the intensive interest group 

mobilization. 
As qualifications and ideological distance interact with one another, 

we examine their joint impact in Table 5· I 3 and Figure 5. I. 
Reading across Table 5. 13, we see the impact of ideological distance 

at different levels of qualifications. At the highest levels of qualifications 
(1.0), ideological distance has little effect: For the closest nomII1ees, the 
probability of a yes vote is greater than 0.99, while for the most distant 
nominees, the probability of a yes vote is still a substantial 0.93· At 
slightly lower levels of qualifications (0.75), ideological distance has a 
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TABLE 5.13. Joint lm/lact of Qualifications and 
Ideological Distance on the Pl'obability of Voting 

to Confirm 

Ideological distance 

Qualifications 0.00 0.25 0.50 0.75 1.00 

1.00 0.99 0.99 0.99 0.98 0.93 
0.75 0.99 0,99 0.95 0.79 0.41 
0.50 0.99 0.97 0.77 0.26 0.03 
0.25 0.99 0.91 0.37 0.03 0.00 
0.00 0.99 0.76 0.09 0.00 0.00 

substantial effect: For the closest nominees, the probability of a yes vote 
is still greater than 0.99, while for the most distant nominees, the prob
ability of a yes vote drops precipitously to 0.4 r. At even lower levels 
of qualifications, increased ideological distance is devastating. For 
example, if qualifications are as low as 0.25, ideological soulmates will 
still vote for a nominee (probability equals 0.99), but by the time ideo
logical distance equals 0.75, there is virtually no chance of a positive 
vote. 

Reading down Table 5. r 3, we see the impact of qualifications at dif
ferent levels of ideological distance. At the lowest levels of ideological 
distance (0.0), qualifications has no effect: For all close nominees, the 
probability of a yes vote is greater than 0.99. At slightly higher levels of 
ideological distance (0.25), qualifications have a substantial effect: For 
the most qualified nominees, the probability of a yes vote is still greater 
than 0.99, while for the least qualified nominees the probability of a yes 
vote drops to 0.76. At moderate levels (0.50) of ideological distance and 
above, qualifications have a devastating impact. For example, if distance 
equals 0.75, highly qualified nominees still have a 0.98 chance of gaining 
a senator's vote. But by the time qualifications are as low as 0.50, there's 
about a 0.26 chance of a yes vote. 

Figure 5. [ presents a graphical view of these data. The plane on the 
right measures ideological distance from 1.0 (most distant) to 0.0 (least 
distant). The plane on the left represents the lach of qualifications. Those 
at 0 on that plane are most qualified; those at [.0 are least qualified. The 
height of the graph represents the probability of a senator voting to 
confirm. "rhus, the far back corner represents a probability of voting for 
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FI(;URE 5. I. Probability of voting to confirm for given levels of UNQUAL and 

DlST. 

an ideologically close, well-qualified nominee at about 1.0. At all levels 
of DlST for UNQUAL == 0 (i.e., the highest qualif-ications) the probability 
of a yes vote remall1s close to I. Similarly, at all levels of qualifications 
for DIST = 0, the probability remains around I. But as we move from 
the back corner to the front corner of the graph, the probability of a yes 

vote drops sharply. 
In sum, the most important finding of the model is that Ideologically 

close senators will vote to conf-irm a nominee regardless of the nominee's 
qualif-ications, that highly qualified nominees will receive yes votes from 
even the most distant nominees, but that ideologically distant senators 
will refuse to support nominees as soon as substantial questions about 

the nominee's qualif-ications arise. 
Overall, the results for the model are quite impressive. All of the esti

mated logit coefficients arc of the predicted sign, are of reasonable mag
nitudes, and arc highly signif-icant. The model predicts 94 percent of the 
votes correctly, for a 60 percent reduction in error. 
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TABLE S.14. Actual versus Predicted "No" Votes" 

Nominee Actual Predicted 

Warrcn 0 0 
Harlan 11 1 
Brcnnan 0 0 
Whittaker 0 0 
Stewart 17 0 
Whitc 0 0 
Goldberg 0 0 
Fortas, 1 st ti me 0 0 
Marshall 11 5 
Fortas, 2nd tlmc 43 48 
Burgcr 3 0 
Haynsworth 55 48 
Carswcll 51 50 
Blackmun 0 0 
Powcll 1 0 
Rchnquist, 1 st ti me 26 25 
Stcvens 0 0 
O'Connor 0 0 
Rchnquist, 2nd timc 33 35 
Scalia 0 0 
Bork 58 38 
Kennedy 0 0 
Soutcr 9 14 
Thomas 48 56 
Ginsburg 3 0 
Breyer 9 0 

" Mean absolute error 3.77; r actual vs. predicted 0.95. 

Beyond the parameter estimates, the model does an excellent job in 
predicting confirmation outcomes. Table 5.14 presents the actual and 
predicted "no" votes for every confirmation from Earl Warren (1954) 
through Stephen Breyer (1994). 

Overall, the model's mean absolute error is but 3.77 votes per con
firmation. The correlation between actual and predicted no votes is 0.95. 
On a nomination-level basis, the model underpredicts the low levels of 
opposition to the Harlan, Stewart, Marshall, Bork, and Breyer nomi
nations. In the first three cases, conservative Southern senators voted 
against nominees who strongly supported desegregation. Though most 
of the opposition to Bork is predicted, he did considerably worse than 
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expected given his high qualifications. On the other hand, the model 
predicts 50 votes against Carswell, almost exactly the 5 I no votes 
he received.Hl 

PRESIDENTIAL INFLU\':NCE 

Few Presidents had the potential opportunity to influence the Supreme 
Court that Ronald Wilson Reagan did. The conservative Republican 
reached out again and again to social conservatives, calling for the return 
of school prayer and the overruling of Roe v. Wade. H4 Fate smiled 
upon the fortieth President, granting him four appointees to the High 
Court and hundreds of appointees to the lower federal courts. Yet the 
Supreme Court he left was no more conservative than the one he inher
ited. Moreover, despite his appointees, the twentieth century ended with 
organized school prayer still unconstitutional and Roe v. Wade the law 
of the land. 

In contrast, the more moderate Richard Nixon had a much greater 
impact in pulling the Court to the right. The Warren Court, he declared 
in his 1968 campaign, had gone too far in protecting the criminal forces 
in society, as opposed to the peace forces. He wanted "strict construc
tionists" who would not read their preferred views of public policy into 
law. Nixon won the election, earning the opportunity, like Reagan, to 
name four new justices to the Supreme Court. HI 

Nixon, though, was successful in ways that Reagan was not. Though 
the Burger Court placed limits on the death penalty, it upheld its 
constitutionality provided that procedural safeguards were followed;H6 it 
limited the reach of the Ma/J1JH7 and Miranda decisions;HH increased the 
ability of states to ban obscene materials;H9 refused to equalize state 
spending between school districts;90 refused to extend the right to privacy 
to homosexual conduct;91 and allowed programs within colleges and 

H.I \'l/ith only ')6 votes cast, the analysis correctly categonzes the nomination as a rCiection. 
X4 "Reagan Aillls Fire at Liberal Judges," New Yor/, Tillles, October 9, 1986, p. All. 
X.I This section is based 111 part on Jeffrey A. Segal and Robert Howard, "Justices and Pres

idents," 111 Steven A. Shull, cd., I'residClltial l'o/icYlllalwtg (New York: M. E. Sharp, 

1999)· 
xc. Gregg II. Georgw, 428 U.S. 1 B (1976). 
WI Stolle II. Powell, 428 U.S. 465 (1976) and Ullited States II, Leoll, 468 U.S. 897 (1984). 
xx NcUJ YOI''' /I. Quarles, 467 U.S. 649 (1,)84). 
x'! Miller II. C"li(rJrlUCI, 4 1 3 U.S. 1.5 (1973). 
'/(1 Sail J\u/rJIIlo II. I~odrigl/cz, 41 1 U.S. 1 (1973)' 
'll /lowers /I. /-lardwich, 478 U.S. 186 (1986). 
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universities to discriminate without fear of the entire school losing 
federal funds.92 

Nevertheless, a variety of factors limited the conservative thrust of 
the Burger Court. First, outside of criminal justice, Nixon was not ex
ceptionally conservative on social issues, and we would not necessarily 
expect his justices to be universally conservative, either. Moreover, we 
could not have expected him to have paid attention to issues such as 
privacy and abortion before they became salient issues for the Court. 

Second, like most Presidents, Nixon did not get to place a majority 
of justices on the Court. William Rehnquist has voted liberally in civil 
liberties cases just 2 I percent of the time, far lower than any other justice 
sitting on the Court at the time of Rehnquist's appointment.9J This helped 
make for a more conservative Court, but even four nominees did not 
give President Nixon a guaranteed winning coalition on the Court. In 
fact, power devolved to the moderate swing justices. 

Third, justices who fit ideologically on one end of the spectrum 
may change over time, a situation exemplified by the career of Nixon 
appointee I-larry Blackmun. Similarly, David Souter's scores jumped from 
4 J·5 under Bush to over 60 under Clinton. Justice Stevens has become 
increasingly liberal with each administration, while Byron White became 
increasingly conservative. 

Fourth, no justice, however ideologically concordant with his or her 
appointing President, will support the President on every issue. Warren 
Burger wrote the majority opinion in support of racial busing,94 oppos
ing the view of President Nixon. Reagan appointees Sandra Day O'Con
nor and Anthony Kennedy (along with David Souter) coauthored 
the judgment of the Court upholding the right of a woman to have an 
abortion. 9s 

Thus, though the Burger Court clearly reversed the trend of increas
ingly liberal Warren Court decisions, it was the Burger Court that 
(-irst created abortion rights,96 protected women under the Fourteenth 

n Grove City Collegc v. Bell, 465 U.S. 555 (1984). 
9.1 Here and below we take civil liberties scores from the Supreme Court Database, using 

orally argued citation plus split votes as the unit of analysis. 
94 Swallll v. Char/ottc-Mccldcllburg Coullty Board of L~ducatjoll, 402 U.S. I (1971). 
9,1 Plal1lled Parellthood of Southcastern Pellllsylvallia v. Casey, 505 U.S. 833 (1992). 

Reagan nominated O'Connor despite her previous support for abortion rights. The 
Reagan administration also knew of Kennedy's support for the right to privacy prior 
to his nominatIon (Yalof, op. cit., n. IS, supra), but desperately needed a confirmable 
nominee following the Senate rejection of Robert Bork and the administration's with
drawal of Douglas Ginsburg. 

'!(, noe u. Wac/e, 410 U.S. 113 (1973). 

Presidential [11/1uellce 21 9 

Amcndmcnt,'J7 pcrmittcd school busing/x and acccpted racc-bascd af(-ir
mative action plans.~9 But as Nixon supported the Equal Rights Amend
ment and introduced some early afflrmative action programs into the 
executive branch, at least some of these liberal decisions were consistent 
with Nixon's preferences. 

Beyond the cases of Nixon and Reagan, we can more generally 
examine the SlIccess of Presidents in their Supreme Court appointments. 
Using expert Judges to assess presidential ideology,IOO we (-ind fairly 
strong correlations between presidential preferences and the justices' 
behavior: 0.45 in civil liberties cascs and 0.58 in economic cases. But as 
was the case with Blackmlln, this association is not constant across time. 
During the flrst four years of the justices' tenure, their voting behavior 
correlates at 0.55 with their appointing President's preferences III civil 
liberties cases and at 0.58 with their appointing President's preferences 
in economic cases. But for years I 1-20 of the justices' tenure, those 
C I I 8 . I 101 ligures ( rop to o. 10 anc 0.2 , respective y. 

We can examine the Impact of presidential regimes on the Court's 
behavior ill Figure 5.2. We begin with a moderate Eisenhower Court, 
which decided 58 percent of its civil liberties cases in the liberal direc
tion. 102 As expected, the average score rose during the presidencies of 
Kennedy and Johnson and decreased during Nixon's and Ford's tenure. 
With no appointees, Carter had no Impact on the Court. Yet Ronald 
Reagan, perhaps the most conservative President of the twentieth cen
tury, oversaw a Court that had only a marginally lower average score 
than Ford and Carter, despite four appointees. 

Influence will dcpend not just on whom the President places on the 
Court, but on whom that justice replaces. For example, Reagan placed 
the extremely conservative Antonin Scalia on the Court, but Scalia took 
the associate justice seat of William Rehnquist, another extreme conser
vative. Appointments such as that may have little impact on the Court's 
deciSIOns. 

" l~eed II. I~eed, 404 U.S. 71 (197 I). 
n Swami u. Charlolte-MecHelll)//rg Hoard of Fdl/cattOll (1971). 
'I' [{egellts 11. /la/<Iw, 43S U.S. 265 (1978). 

1('" .Jeffrey A. Segal, Richard Timpone, and Robert Howard, "Buyer Beware: Presidential 
Success in Supreme Court Appointments," 5 3 Political I~esearch QI/arterly 557 (2000). 
The expert fudges were a random sample of scholars belonging to the preSidency section 
of the AmerICan Political Sciencc ASSOCiation. 

101 fd. 
10] Using the U.S. Supreme Court Database, we chose orally argued cases with written 

opinions by citation plus split votes. Civil liherties cases arc those IIlvolving cl'llmnal 
procedure, equal protection, First Amcndment, due process, privacy, and attorneys. 
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FIGURE 5.2. Proportion liberal in civil liberties during presidential regimes. 

Thus, explanations of presidential impact become clear when we 
examine Figure 5.3, which displays the average annual voting scores of 
each President's appointees and the justices they replaced. IOJ 

At the time Richard Nixon took office in 1969, the Supreme Court 
consisted of Chief Justice Earl Warren and Associate Justices Black, 
Harlan II, Brennan, Stewart, Fortas, White, Marshall, and Douglas. The 
average civil liberties score for these nine justices was 68.9. The four jus
tices that President Nixon replaced (Warren, Black, Fortas, and Harlan 
II) averaged 69.3, almost exactly the same as the Court average. The 
four justices Nixon appointed in their place averaged 35.2, bringing the 
Court's average down to 52.9, almost directly in the middle of the civil 
liberties score. But while Reagan's nominees were as conservative as 
Nixon's, Reagan's appointees replaced other conservatives, leaving his 
short-run impact on the High Court fairly negligible. 

IIll The data are derived from Lee Epstein, ./effrey A. Segal, Harold./. Spaeth, and Thomas 
G. Walker, The Supreme Court COIl1/JelldiulIl, 2I1d cd. (Washington, D.C.: CQ Press, 
1996). 
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presidential regime. 

Given the discretion that justices have, and the impact of ideology in 
shaping that discretion, Chief .Justice Rehnquist finds it "normal and 
desirable for Presidents to attempt to pack the Court." 104 As he explains: 

Surely we would nor want it any other way. We want our federal courts, and 
particularly the Supreme Court, to be Illdependent of public opinion when decid
II1g the particular cases or controversies that come before them. The provision 
for tenure during good behaVior and the prohibition agall1st diminution of com
pensation have proved more than adequate to secure that sort of independence. 
The result IS that judges arc responsible to no electorate or constituency. But the 
manifold provIsions of the Constitution with which judges must deal are by no 
means crystal clear 111 their Import, and reasonable minds may differ as to which 
IIlterpretatiOIl IS proper. When a vacancy occurs on the Court, It IS entirely appro
priate that the vacancy be filled by the PreSident, responsible to a national con
stituency. as advised by the Senate.H1.I 

11)01 William Rchnqulst, The SIl/JrCIIIC Court: {-{ow It Was. I-low It Is (New York: Morrow, 

19R7), p. 23(,· 
lO.I Id. 
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Whether packing the Court is a laudable goal or not, a variety of 
factors can conspire against Presidents. They may have goals beyond 
policy when naming Supreme Court justices, as with Eisenhower's pre
election selection of the Catholic Democrat William Brennan or Reagan's 
redemption of a campaign promise by naming a woman to the Court. 
And changing attitudes can rob a President of the long-lasting influence 
he may have wished from one of his justices. But the public that elected 
Richard Nixon in T 968 desired and received a more conservative 
Supreme Court. Though the Reagan revolution did not make the Court 
more conservative, it did guarantee another generation of conservative 
domination. 

SUMMARY AND CONCLUSIONS 

Presidents nominate individuals to the Court in order to satisfy certain 
goals. For some Presidents, policy concerns are paramount, while others 
are more concerned with patronage. While we cannot predict nominees 
with any overall accuracy, we can predict the ideology of the President's 
choice. In short, that ideology will be a function of the President's 
ideology, the ideological composition of the Senate, and the ideological 
makeup of the Supreme Court. 

While the Senate routinely confirms most nominations, it rejects a sub
stantial number. Five nominees failed of confirmation between £968 and 
1987. We find that the senators' votes greatly depend on the ideological 
distance between senators and the nominee, the perceived qualifications 
of the nominee, and, crucially, the interaction between the two. In short, 
a nominee's reception hinges on the characteristics of the nominee and 
the composition of the Senate. 

So, too, the context of a nomination strongly influences the outcome. 
The strength and popularity of the President emerge as important deter
minants of individual votes. In addition, the relative mobilization of 
interest groups around a nominee also has pronounced effects. 

The appointment process, in which Presidents typically nominate jus
tices ideologically close to them, and the Senate closely evaluates the 
nominee's ideology, ensures that even if the justices follow their own pref
erences, as surely they do, those preferences are usually shared by the 
dominant political coalition 106 at the time of the nominee's confirmation. 

lOG Robert Dahl, "Decision-Making in a Democracy: The Supreme Court as National 
Policy Maker," (, loumal of Public Law 179 (1957). 
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Getting into Court 

Assertions by persons about to initiate a lawsuit, as well as by those who 
have already lost, that they will take their cases all the way to the United 
States Supreme Court undoubtedly bespeak their deeply felt intentions, 
but in lTlost cases their avowals lack credibility. Individuals who wish to 
file a lawsuit lTlust be proper parties, that is, they must have standing to 
sue. If they do have such credentials, they must also bring their cases 
to the proper forum: The court in question must have jurisdiction - the 
capability to resolve their dispute. Assuming that the plaintiff is a proper 
party and is in the proper forum, a third hurdle to Supreme Court 
resolution still remallls: The justices themselves must deem the matter 
worthy of their consideration. The last is by far the most difficult to 

surmount. 
Decisions about access, whether they concern proper parties or the 

proper forulll, have important policy effects. Although such questions do 
not resolve the merits of the cases before the Court, they serve as a "gate" 
that litigants must pass through in order to obtain a Illel'ltorious resolu
tion of their disputes. 1 The policies that govern access, like decisions on 
the merits, impact and billel the operation of the judicial system gener
ally. Analyses show that the Warren Court provided relatively open 
access, a policy that the Burger Court: continued during its very early 

I The original "gate" through which litigants must pass IS the IUStlCCS' deCISion whether 
or not to deCide the case at all; i.e., whether ro grant the petition for certIOrari or, III the 
case of an appeal, to note probable lunsdiction. Absent reconsideration, which almost 
never OCClll"S, delllal ellds further Supreme Court consideration of the case. We discuss 
thiS "gate" 111 the section on case selection 111 this chapter. 
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years. 2 But by the mid-1970S, the Burger Court had established policies 
that narrowed access to the federal courts. J The cited analyses both show 
that the individual justices' votes opening or closing access covary with 
their overall rankings on a general liberal-conservative dimension.'1 
Liberals vote to open access; conservatives to close it. 

In this chapter, we begin by detailing the legal requirements for getting 
into federal court by specifying the jurisdiction of the federal courts in 
general and that of the Supreme Court in particular, and the elements 
that determine whether a litigant has standing to sue. We also present 
the procedure whereby cases reach the Supreme Court and the factors 
that affect the justices' decision to accept a case for consideration. We 
conclude with a discussion of the Court's caseload. 

LEGAL REQUIREMENTS 

There are two legal considerations for accessing a court: Does the peti
tioned court have jurisdiction? Does the petitioning party have standing 
to sue? These considerations apply to all courts, state and federal. They 
vary inasmuch as courts differ from one another in the jurisdiction they 
have; furthermore, state courts are generally much less insistent that 
plaintiffs meet all the technical requirements of standing to sue. 

Jurisdiction 

In its broadest sense jurisdiction means the authority by which a court 
accepts and decides matters brought to its attention. Jurisdiction takes 
three forms: geographical, hierarchical, and subject matter. Most basic 
is subject matter because it limits the decision-making capacity of the 
federal courts. Justice Ginsburg has stated the matter well: 

Gregory.J. RathJen and Harold J. Spaeth, "Access to the Federal Courts: An Analysis of 
Burger Court Policy Making," 23 Americalljou1'IIai of Political Sciellce 360 (1979), at 
361 - 64. 

J Gregory.J. Rathjen and Harold.J. Spaeth, "DeIllal of Access and IdeologIcal Preferences: 
An Analysis of the Voting Behavior of the Burger Court Justices, 1969-1976," 36 Polit
ical [(esearch Quarterly 71 (1983). 

.\ The overall ranking of the justices on a liberal-conservative continuum is taken from 
David W. Rohde and Harold J. Spaeth, Supreme Court Decision Mahillg (San Francisco: 
W. H. Freeman, 1976), pp. 142-44. Also see Sara C. Benesh, Saul Brenner, and Harold 
J. Spaeth, "Conditions Associated with the Outcome-Prediction Strategy in Cert Voting 
on the Supreme Court," papcr presented at the 1998 annual-meeting of the Amcrican 
Political Science Association, Boston. 
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SubJect-matter limitations on federal JUrisdiction serve institutional II1terests. 
They keep the federal courts wlthll1 the bounds the Constitution and Congress 
have prescribed. Accordingly, subJect-maner delineations must be policed by the 
courts on their own lI1itiauve even at the highest leve!.' 

The federal courts organize themselves along state lines, while the 
state courts basically rely on their counties and the subdivisions thereof 
- cities, towns, and townships - to separate the geographical jurisdiction 
of one court from another. Hierarchically, the federal courts have a three
tiered system: trial or courts of first instance, inferior or intermediate 
courts of appeals, and a Supreme Court. Most states adhere to the same 
arrangement, although some of the less populous states do without an 
intermediate court of appeals. 

The federal district courts try the vast maJority of cases heard in the 
federal system. Each state has at least one. If a state has more than one, 
the additional district courts carry a geographical designation, that is, 
northern, southern, eastern, western, central, or middle.6 Except for the 
district court for the District of Columbia, those in the states and other 
territories of the United States arc gathered together into eleven nUIll
bered courts of appeals, which are identified as United States Courts of 
Appeals for the INlth Circuit. A given circuit court will hear appeals 
from all of the district courts in the adjacent states that comprise its geo
graphical jurisdiction.? The sole exception is the court of appeals for the 
District of Columbia, which hears appeals only from the District's dis
trict court and from various federal agencies, most especially the inde
pendent regulatory commissions. Panels of three judges decide the vast 
majority of the cases in the courts of appeals. Depending on the rules of 
the specific circuit, some cases may be heard by the full bench (en banc). 

, [(uhrgas A G 11. Maratho/1 Oil Co., 143 I. Ed 2d 760 (1999), at 770. 
(, TwentY-SIx states and the District of ColumbIa have a single district court: the six New 

England states (ME, NI-I, VT, MA, RI, CT), NJ, DE, MD, SC, plus sixteen states west 
of the Mississippi River (MN, ND, Sf), Nil, KS, M'I~ WY, CO, NM, AZ, U'I~ !D, NV, 
OR, AK, 1-11). Twelve states have two: all but one of whICh (WA) arc 111 the Midwest or 
South (01-1, IN, MI, WI, lA, MO, KY, AR, MS, VA, WV). Seven of the nine states with 
three are in the South: AI., 1'1., GA, l.A, NC, OK, TN. The other two arc II. and PA. 
Three states have four: NY, TX, and CA. Four territories of the United States each have 
a district court: Puerto Rico, the Virgin Islands, Guam, and the Northern Mariana 
Islands. 

7 The states and territories that each Circuit encompasses are as follows: First: ME, NI-I, 
MA, RI, PR; Second: VT, NY, CT; Thll·d: I'A, N.J, DE, VI; Fourth: MD, WV, VA, NC, 
SC; Fifth: MS, I.A, TX; Sixth: MI, 01-1, KY, TN; Seventh: WI, II., IN; Eighth: MN, lA, 
MO, AR, ND, Sf), Nil; Ninth: rvn; ID, WA, OR, CA, NV, AZ, AI., HI, Guam, N. 
Marianas; Tenth: KS, OK, WY, CO, NM, UT; Eleventh: AI., GA, FL. 
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The foregoing courts, plus the Supreme Court, resolve most every 
matter that the Constitution authorizes the federal courts to resolve. 
Although their subject matter is thereby limited, within its confines the 
district courts, courts of appeal, and the Supreme Court may be described 
as courts of general jurisdiction.8 

The source of the federal courts' and the Supreme Court's subject
matter jurisdiction is Article III of the Constitution and acts of Congress 
based thereon. The heart of this jurisdiction consists of federal questions: 
"all cases, in law and equity, arising under this Constitution, the laws of 
the United States, and treaties." The federal courts make policy because 
they authoritatively resolve these questions. Ancillary to federal ques
tions are those arising under diversity of citizenship and supplementary 
jurisdiction. We discuss each in turn. 

Federal Questions 
To invoke federal question jurisdiction, parties seeking access to a federal 
court must demonstrate to the court's satisfaction that the essence of their 
cases substantially concerns some provision of the Constitution, an 
act of Congress, or a treaty of the United States. The actions of federal 
administrative agencies and officials or actions to which the United States 
is party are, for all practical purposes, also federal questions. Article III 
also makes reference to suits between states, admiralty and maritime 
jurisdiction, and cases to which foreign diplomatic personnel accredited 
to the United States are party. Though such controversies technically con
stitute federal questions, they infrequently arise. And when they do, their 
litigation comports more with private disputes than it does with the res
olution of matters of public policy that characterizes cases arising under 
the Constitution, acts of Congress, or treaties. 9 

H A number of "speCialized" federal courts that have their own judges also exist. four trial 
courts: the Tax Court, the Court of Claims, Court of Veterans Appeals, the Court of 
International Trade, plus the separate court within each branch of the armed forces that 
reviews decisions of courts martial; and two appellate courts: the Court of Appeals for 
the Federal Circuit and the Court Appeals for the Armed Forces. The Tax Court hears 
federal tax cases; the Court of Claims entertains suits for damages against the federal 
government; and the Court of International Trade decides tariff and related sorts of dis
putes. The Federal Circuit hears appeals from the specialized trial courts other than the 
Tax Court and appeals in intellectual property cases. The Court of Appeals for the Armed 
Forces reviews decisions of the court of each branch of the military service that reviews 
actions of courts martial. 

Congress frequently reconstitutes these courts and their sublect matter jUrisdiction. 
~ One may argue that suits between states have a public-policy dimenSion because of the 

character of the parties to such litigation. Though that is true, these disputes typically 
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Because the federal courts, as noted, are courts of limited jurisdiction, 
plaintiffs rnust show that a right or immunity arising under federal law 
is an integral element of their causes of action and not merely a col
lateral issue, or introduced as a defense, or in response to respondents' 
counterclaims. Two additional conditions must also be met. If the facts 
alleging federal jurisdiction are challenged, the burden of proof falls on 
the party seeking access to the federal courts. Second, all federal courts 
have a continuing obligation to notice a lack of jurisdiction and to 
dismiss cases on their own motion if either of the parties fails to so move. 

Diversity of Citizenshi/J 
Because of concern that state courts would be biased in favor of their 
own residents in cases involving an out-of-state litigant, the Framers 
authorized the federal courts to decide cases "between citizens of differ
ent states" or between citizens of one state and aliens. These cases rarely 
contain an issue of policy consequence. Instead, they tend to be the kinds 
of everyday tort, contract, and property cases that predominately find 

their way into state courts. 
'To avoid inundating the federal courts with diversity cases, the 

Supreme Court as well as Congress have imposed conditions on those 
who would bring them. In an early decision, the Supreme Court ruled 
that diversity must be complete, that is, that every litigant on one side 
of the controversy must be domiciled in a state different from those on 
the other side. lo Domicile, rather than residence, controls. An individual 
may have several residences, but only one domicile: the place where he 
or she currently resides, so long as he or she intends to remain there for 
some indefinite period of time. 11 Resident aliens are deemed citizens of 
the state in which they reside. The domicile of the members of unincor
porated associations, such as a labor union, controls, which, in the case 
of a union with members throughout the United States, effectively means 
that the organization can neither sue nor be sued in diversity. Congress, 

Involve title to land bordering the states in question or the allocation of water or other 
resources. As such, they rarely involve more than a dispute over a few acres of real 
property, e.g., Geol'gia!f. SOllth Carolil/a, 497 U.S. 376 (1990), or a matter of contract, 
e.g., 'I,!x(/s u. New MeXICO, 482 U.S. 124 (1987),494 U.S. I 1 1 (1990). But d. Wyomillg 
[/. O/,la/Jo/l/(/, 502 U.S. 437 (1992), which delared unconstitutional an Oklahoma 
statute that discrlmlllated agalllst an out-of-state product. 

10 Stl'awfmdge 1/. Curtis, 3 Cranch 2(}7 (1806). 
11 Gilhert u. /)(//wl, 235 U.S. 5 Ii I (1915); MississippI /lalld of Choctaw IlIdia1/s u. Holy-

field, 490 U.S. 30 (1~)89)· 
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however, has exempted corporations from this rule by providing them 
with citizenship in the state of their incorporation as well as in their 
primary place of business. 12 Thus, in order for General Motors to be 
involved in a diversity action, no adverse party may be a citizen of Michi
gan, its principal business place, or Delaware, its state of incorporationY 

Congress has also specified a jurisdictional dollar amount that must 
be met so that the federal courts may avoid petty lawsuits. It was set at 
more than $75,000 in 1994. The amount claimed controls.14 Once a 
jurisdictionally sufficient amount is established, subsequent events 
cannot destroy it. 15 Aggregation of claims is permissible so long as one 
jurisdictionally sufficient claim exists. But a defendant's counterclaim 
may not be aggregated with the plaintiff's claim in order to meet the 
jurisdictional amount of $75,000. In multiple-party litigation, aggrega
tion may occur if the relevant party has a joint and common interest in 
the disputed property (e.g., a $IOO,OOO painting jointly owned by a 
husband and wife) rather than a several interest (e.g., two passengers in 
a car each of whom suffers a $40,000 injury). 

Congress has excepted class actions and interpleaders from the fore
going requirements. Although every class member must meet the juris
dictional amount,16 only the named or representative party, not every 
individual class member, need be diverse from the party or parties on the 

12 28 Ullited States Code 133 2(C). Federal courts differ about the location of a corpora
tion's "principal place of business." Some hold it to be its home office; others where the 
bulk of its actiVity occurs. See Kelly v. Umted States Steel, 284 E2d 850 (1960 ); Egan 
IJ. AlIlericall Airlilles, 324 E2d 565 (1963). 

1.1 Note the fictIOnal character of corporate citizenship. The Supreme Court had originally 
ruled that for diversity purposes the citizenship of the IIldividual stockholders controlled 
access to the federal courts. BanI, of the Ulllted States IJ. DeIJeaux, 5 Cranch 84 (1810). 
Subsequently, the increasing geographical spread of corporate stockholders began to pre
clude corporations from suing in federal COUrt because of a want of complete diversity. 
The Court rectified the matter in 1845 by qualifying DeIJeaux and limiting corporate 
citizenship to its place of incorporation. L.c. & c. RR. Co. IJ. Letson, 2 Howard 497. 
As a result, "everyone of the shareholders of the General Motors Corporation is a 
citizen of Delaware despite the fact that there are more stockholders than there arc 
Delawareans." John P. Frank, Justice Daniel Dissenting (Cambridge, Mass.: Harvard 
University Press, 1964), pp. 51-52. 

H If the plaintiff's cause of action docs not allege a dollar amount, as in an injunction, 
nuisance abatement, or specific performance of a contract, the COUrt will determllle the 
lurisdictlonal amount either by the value of the relief to the plaintiff or by the cost that 
the respondent would incur if the relief is granted. 

15 28 U11Ited States Code, T 33' (a), '33 2(a). St. Paul Mercury hldel111l1ty Co. u. {{ed Cab, 
30 3 U.S. 283 (1938). 

16 Zalm IJ. Illtematiollall'aper Co., 4'4 U.S. 291 ('973). 
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other Side of the controversy. With regard to interpleader - an action 
whereby a stakeholder who does not claim title to property, such as a 
bank or an insurance company, deposits the proceeds with a court when 
ownership or title is in question, thereby forcing the claimants to resolve 
the matter without subjectlllg the stakeholder to multiple liability - diver
sity is satisfied as long as at least two claimants have citizenship in dif
ferent states and the amount in controversy exceeds a mere $500.17 

SU/J/liementary Jurisdiction 
This pertains to pendent and ancillary jurisdiction, which largely result 
from decisional rather than statutory law. Both arise in the context of 
multiple claim litigation and permit a federal court to hear an entire case 
and not just the federal portion of it. Invocation requires the presence of 
at least one claim sufficient to establish either federal question or diver
sity jurisdiction. If all the claims in the case "derive from a common 
nucleus of operative fact," the entire dispute may be heard. lx Pendent 
jurisdiction a lIows a question of state law over which the federal court 
has no jurisdiction - for example, aspects of employment discrimination 
that do not violate federal law - to be adjudicated along with the federal 
question that occasioned the parties' dispute, while ancillary jurisdiction 
allows parties other than the original plaintiff to join their jurisdiction
ally insufficient claims - for example, a multiple-party accident where 
some of the victims suffer inJuries less than $75,000 - with that which 
is sufficient so that a single proceeding may resolve them all. 

The purpose of supplementary jurisdiction - to promote judicial 
economy and preclude piecemeal litigation - was undermined in Finley 
u. United Stalesl'} when the Court appeared to rule that the federal courts 
lack pendent jurisdiction absent explicit congressional legislation that 
says they do. Congress responded by codifying supplemental jurisdiction, 
thereby overriding Finley and preventing erosion of the federal courts' 
authority to resolve an entire case or controversy.IO 

17 Strictly speakll1g, only statutory interpleadcl; 28 UllIted States Code 1335, 1397,2361, 
IS exempt from the ordinary lurisdictIonal requiremcnts. Not so lI1terpleader arisll1g 
under Rule 22 of the Federal Rulcs of Civil Procedure. 

IX Ulli/ed Mille Worlwrs 1'. Gibbs, 38} U.S. 715 (1966), at 725. 
19 490 U.S. 545 (1989). 
1.11 In the Federal Courts Study COlllmittee Implementatton Act of 1990, 28 UIlI/.ed States 

Code 1,67, Also see'r M. Menglct; S. B. Burbank, and T. D. Rowe, Jr., "Recent Federal 
COLIrt i.cglslatlon Made Some Noteworthy Changes," Na/.f(lIIa/ Law 1ollwal, Decem
ber 3 I, 1990 - January 7, 1991, pp. 20-21; T. M. Mcngler, "The Demise of Pendent 
and Ancillary JUl'lsdictton," 1990 Brighal/l Youllg Law ({evlew 247 (1990). 
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Summary and Conclusion 
In exercising their jurisdiction, the federal courts, including the Supreme 
Court, depend not only on Article III of the Constitution, but also on 
acts of Congress. Indeed, the lower federal courts owe their very ex
istence to Congress, to say nothing of their subject-matter jurisdiction. 
And although the Constitution established the Supreme Court, it speci
fies only its original jurisdiction. It receives all of its appellate Jurisdic
tion - the heart of its policy-making capacity - from Congress, and what 
Congress grants, Congress may revoke. In our discussion of national 
supremacy in Chapter I, such congressional legislation - particularly 
section 25 of the Judiciary Act of 1789 - played a key role in checking 
the centrifugal force of states' rights. In the twentieth century, Congress 
relieved the federal courts of the power to issue labor injunctions, thereby 
presaging the ultimate victory of organized labor, a few years later, to 
bargain collectively. More recently, Congress has recently limited federal 
court jurisdiction to review state death penalty cases. 

T() function as effective policy makers, courts depend on their subject
matter jurisdiction. The federal courts, however, are not free agents in 
this regard. Congress determines which courts, if any, should exercise 
which segments of the constitutionally provided subject-matter jurisdic
tion. As a result, Congress has the power to check judicial decision 
making on and about matters of which it disapproves. 

Standing to Sue 

The mere appearance of a plaintiff before the proper federal court does 
not guarantee access. Litigants must be proper parties, that is, they must 
have standing to sue. Unlike the state courts, the federal courts are quite 
finicky in this regard. Whether a plaintiff is a proper party turns on a 
number of constitutional and prudential considerations. We discuss each 
element separately, paying special attention to the one that has domi
nated access policy making since the beginning of the Burger Court: the 
presence of personal injury. 

Case or Contmversy 
The words of Article III limit the federal courts to deciding "cases" or 
"controversies." The difference between them is purely technical. Com
patibly with legal definitions generally, the requirement does not admit 
of precise specification: a legal dispute between two or more persons 
whose interests conflict. As such, the federal courts may not decide hypo-
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thetical questions, render advisory opinions, or resolve collusive, or 

feigned, cases. . . 
Hypothetical questions typically result when a lIve dIspute becomes 

moot because of changes a Hecting a litigant's contentions. Thus, an out
of-court settlement moots further proceedings; the repeal of a law pre
cludes a challenge to its constitutionality. If, however, the controversy 
is sufficiently short-lived through no fault of the plaintiff, it may be 
"capable of repctition, yet evading review. ,,21 This is especially likely 
because "Itlhe usual rule in federal cases is that an actual controversy 
must exist at stages of appellate or certiorari review, and not simply at 
the date the action is initiated."n If such be the situation, as when incli
viduals challenge a denial of their right to vote, or a woman challenges 
an antichoice abortion statute, the matter does not become moot because 
the election is over or the woman is no longer pregnant. Even in matters 
where mootness call be avoided, the Court can find a way around the 
doctrine if it so desires. A good example is the 1986 homosexual sodomy 
case where Michael Hardwick brought his challenge to the Georgia 
statute to the Supreme Court even though the state refused to prosecllte 
Hardwick after his arrest. 2J '1'he Court accepted his fallacious claim that 

he was in imminent danger of arrest. 
An advisory opinion typically results whcn a governmental official 

requests a court's opinion about a hypothetical matter, for cxample, the 
constitutionality of a bill introduced but not yet enacted by the leglslarur.e 
or the legality of certain proposed administrative action. Not only do adVI
sory opinions lack liveliness, they also force the courts to trench on sepa
ration of powers. Nonctheless, a number of states do permIt theIr supreme 
court to respond to them if the governor or attorney general so request. 

Collusive disputes most often occur in the guise of a stockholder'S suit. 
When, for example, shareholders seek to enjoin their corporation from 
complying with a tax, the interests of the parties do. ~ot conflict; they 
coincide. CollUSIon is not always apparent, however. I he deCISIons that 
voided the federal income tax and applied the contract clause to actions 
of a state legislature were brought by nonadversarial parties.

24 
On the 

other hand, the parties need not necessarily disagree formally. Courts 

may accept guilty pleas and enter default judgments. 

11 SOlithem Pacific Terl/ll1la/ Co. 1/. l/tlerslale COIII//terce CO/llII/tSSt011, 219 U.s. 49
8 

(I~)II), at 515. . 
}) noe 1/. Wade, 4 10 U.S. 113 (1<)7,), at 125. 21 /lowers u. 1-/arduJlch, 47 8 U.s. 186. 
, .. Po/locil 1/. i'cmtlers' Loall &. 'Ii'ust Co., I S7 U.S. 429, 15 8 U.S. 60 I ( 1895); I-letcher 1/. 

Peel<, 6 Cranch 87 (1810). 
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Legal Inju1Y 

Access requires more than a mere conflict of interest. The conflict must 
also pertain to a right that is statutorily or constitutionally protected 
or to some personal or property interest that the law recognizes. A 
business, for example, has no right to avoid ordinary commercial com
petition. Traditionally, only injuries susceptible of liquidation were 
actionable. Today, the courts also recognize aesthetic, conservational, 
recreational, cultural, and religious interests. In large part because of 
the immunity that surrounds government officials, a clear-cut injury may 
not be redressible, for example, persons found innocent after serving 
their sentence 01' property whose value declines because of a change in 
a zoning ordinance. The gravity of injury does not necessarily determine 
whether it is legally protected. Under the common law, such trifles as a 
single footstep on another's land, unwanted touching, or a threatening 
gesture constitute trespass, battery, and assault, respectively, even though 
no discernible damage may have resulted. 

Personal Injury 

Closely related, but nonetheless separate and independent from 
legal injury, is the requirement that plaintiffs show they have suffered 
or are threatened with personal injury. Individuals may not sue solely on 
behalf of third persons who themselves are competent to bring their 
own lawsuits. Nonindividuals, however, may sometimes bring action 
on behalf of others. Thus, a group may represent its members and a 
state may occasionally sue in a parens patriae capacity for persons fully 
competent to bring their own lawsuits. 25 The rule does not prohibit class 
actions, of course, where an individual sues to vindicate his or her own 
rights, plus those of similarly situated persons. The prohibition of tax
payer's suits best illustrates the rigor with which the federal courts _ 
though not the state courts - adhere to this prudential aspect of stand
lllg. On the rationale that a person subject to a federal tax does not suffer 
an injury more severely or more peculiarly than taxpayers generally, but 
suffers only in an indefinite way along with millions of others, individ
uals may not initiate a judicial challenge to the constitutionality of a 

2.\ Ulllted Automohile Wor/,ers v. Hmc/" 477 U.S. 274 (1986), which pCrlTIltted the union 
to sue for benefits for mcmbers laid off because of import competition; and Sllapp c!r 
SOil, illc. v. Puerto Rico, 458 U.S. 592 (1982), which allowed the Commonwealth to 
seck an injunction against applc growers who were discrimlllating agalllst migrant 
Puerto Rican farm workers. 
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TAIIl.E 6. L DIspOSitIOn of Standing to Sue Cases, 195'3-2000 Terms 

Warren Court Burger Court Rehnquist Court 

Access Pro Anti % pro Pro Anti % pro Pro Anti % pro 

Personal 8 1 72.7 18 14 14.6 9 15 .17.5 
lIlJury 

Other 23 II 67.6 14 9 60.9 12 18 40.0 
aspects 

TOTAl. 11 14 68.9 .12 41 42.7 21 1:) 38.9 

federal tax. I6 The Court subsequently limited the scope of this precedent 
when it excepted from the ban on taxpayer's suits those that allege the 
challenged tax exceeds some specific limitation on the power of Con
gress to tax or to spendllloneyY Examples in which the plaintiffs were 
denied standing include an organization of taxpayers dedicated to the 
separation of church and state who sought to contest the no-cost trans
fer of government property to religious educational institutions, and the 
parents of black school children who wished to challenge the actIon of 
the Internal Revenue Service granting tax exemptions to racially dis
criminatory schools.IX 

lable 6. I shows that the antiaccess decision making of the Burger 
Court resulted from its treatment of cases raising claims of personal 
injury, an element of standing with which the Warren Court was little 
concerned and which the Rehnqlllst Court decided no differently from 
its other access issues. I

'! Thirty-four of the Burger Court's 43 anti
standing decisions pertained to personal injury (79 percent), as compared 
with onlv 15 of the Rehnquist Court's 33 (38.9 percent). Moreover, only 
I I of th~ Warren Court's 45 standing cases pertained to personal injury 

)(, I'ro/hillghal/1 u. McI/OII, 262 U.S. 447 (I Y23). Of course, taxpayers may refuse to pay 
a tax and, having been IIldicted, defend their nonpayment on the ground that the tax 
VIOlates the ConstItution. If they lose, they willlikcly incur a markedly more severe satl(
tron than if they merely lost a taxpayer's SUIt brought while the tax was held in abeyance. 

n Fias/ u. Cohell, 3<)2 U.S. 83 (I <)68). The challenged expenditure provided ,lid to 

parochial schools. . .., '.' , 
!H Val/cy Forge Chrrs/{{fll Col/ege {!. A11Ierrc{l1/s [flllled (or ScpamtuJII o( C/JllICh lIlld State, 

454 U.S. 464 (1982); AI/ellll. Wright, 468 U.S. 737 (1984). 
)9 These data span the Warren and Hurger Courts, plus the 1986-2000 terms of the 

Rehnquist Court. The unit of analYSIS is docket number and excludes memorandum 
decisions. 
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claims (24 percent), as compared with 52 of the Burger Court's total of 
75 (69 percent) and 24 of the Rehnquist Court's 54 (44 percent). 

Within the various aspects of standing, the Burger Court and, to a 
lesser extent, the Rehnquist Court, have together disproportionately 
addressed private or implied causes of action. The Warren Court, by con
trast, decided nary a one. These cases present the question of whether 
an identifiable group of litigants have standing under various federal 
statutes. For example, does the Parental Kidnapping Prevention Act 
allow parents to determine in federal court the validity of state child 
custody orders? Does the Civil Service Reform Act of r 978 authorize 
federal employees to sue their unions for breach of the duty of fair 
representation?30 Overall, the Court has been markedly unsympathetic 
toward such claims. The Burger Court denied access in 17 of 23 such 
cases (74 percent), the Rehnquist Court in eight of nine (89 percent). 
Indeed, the Rehnq uist Court has not upheld one since its first term 
( 1986 ). 

Political Questions 

If the Supreme Court believes it inappropriate for the federal courts to 
resolve the merits of a controversy, it labels the matter a "political ques
tion," thereby sending a message to the other branches of government 
including the state courts, that they, rather than the judiciary, should 
resolve it. History records few such decisions. Among them are the rat
ification of a constitutional amendment, the legitimacy of two compet
lIlg state governments, the boundary between the United States and 
Spain, the adequacy of national guard training, and what constitutes a 
trial for purposes of impeachmentY One matter that the Court initially 
refused to adjudicate, but now finds justiciable, is legislative apportIon
ment and districting.-n In so ruling, the Court devised a set of criteria for 
determining whether a question is political that raised the nebulosity 
level of legal definitions to new heights: 

Prol11l11cnt on thc surfacc ... is found a tcxtually dCl110nstrablc constitutional 
COml11ltmcnt of thc issuc to a coordinatc political dcpartmcnt; or a lack of ludi-

\0 TI (' 'I ' le ,oun unal1lmous y answered "no" to both questions. Thompsoll v. Thol1l/)sol', 
4 84 U.S. 174 (19 88 ); Karahalios lJ. National Pederatioll of Pederal Employees, 4 89 U.S. 
527 (19 89). 

31 Co/email v. Miller, 307 U.S. 433 (1939); Luther v. Bordell, 7 Howard 1 (1849); Poster 
u. Ner/soll, 2 Peters 253 (1829); Gilligall u. Morgan, 413 U.S. 1 (I973); and Nixo/l v. 
UllIted States, 506 U.S. 224 (1993). 

.\2 Colegroue v. Green, 328 U.S. 549 (I946); Baker lJ. Carr, 369 U.S. 186 (1962 ). 
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clally discovcrablc and mana~eablc standards for rcsolvll1~ it; or thc impossibil
Ity of dccldin~ wlthollt an ininal policy deterll1l11atlon of a kllld dearly for 
nonjudicial discrction; or thc Impossibility of a court's undcrtakll1~ IIldcpcndcllt 
rcsolution Without cxprcsslIlg lack of thc rcspcct duc coordinatc branches of gov
ernlllent; or an unllsualnced for unqucstioning adhcrcncc to a political dcclslon 
alrcady madc; or the potentiality of cmbarrasslllent from Illultifarlous pro
nounccmcnts by varIOUS dcpartmcnts Oil onc qucstlon." 

Prior to Bush ll. Gore, one might have thought that one of the clear
est examples of a "textually demonstrable constitutional commitment of 
lan\ issue to a coordinate political department" would be disputes over 
presidential electors, which the Constitution explicitly declares shall be 
judged by Congress, not by the Supreme Court. 

Notwithstanding the inherent subjectivity of the foregoing criteria, 
one should not overlook the utility of the label "political question." It 
formally bespeaks a decision qualitatively different from those that 
courts render and rhetorically asserts that courts avoid intruding them
selves IIlto the unprincipled domain of bureaucrats and politicians. As 
such, the political question doctrine has thus far helped to preserve the 
mythology of judging discussed in Chapter I: that it is objective, dis
passionate, and impartial. 

f·inality of Decision 
'[() avoid any diminution of the authoritativeness of their decisions, 
courts scrupulously avoid controversies where their decisions may 
be overruled by nonjudicial decision makers. As we pointed out in 
our discussion of Jurisdiction above, Congress must provide the 
federal courts with the authority to decide the cases they hear. Only the 
Supreme Court's original jurisdiction is activated by the Constitution 
directly. Congress, however, has not seen fit to bestow on the 
various federal courts all of the subject-matter jurisdiction that the 
Constitution contains. Instead, it vests some of it in various nonjudicial 
agencies and off-icials. The classic example dates from the Court's 
fifth reported case and governs eligibility for veterans' pension and 

I.l 369 U.S. at 217. The nebulosity of these criteria was perhaps best illusrrated by the 
failure of the majority's opil1lon 111 Blish II. Gore to provide any diSCUSSion whatsoever 
that the case might be a political question. The four dissenters, however, 111 their sepa
rate opinions all lambasted the maJority's total disregard of this matter. One may also 
note that the Court has regularly taken pains to establish Its JUrisdiction whenever the 
question is fairly raised. But then, as Illlsh lJ. Gore so indisputably illustrates, the actIvis
tiC Rehnqulst Five make their own rules as they go along to Insure the realization of 
their personal policy preferences. 
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disability benefits, where the final and binding decision was originally 
made by the War Department and until 1988 was made by the Veterans' 
Administration . .l4 

The ability of a court to make the final and binding decision is not 
precluded because a higher court may overturn it. Or Congress, at some 
time in the future, may amend a statute adverse to the construction that 
a court had put on it. The same applies to proposed constitutional 
amendments. The rule requires only that at the time of decision, the 
court's judgment bind the parties and not be susceptible to alteration 
administratively or legislatively. 

Estoppel 

State as well as federal courts rather rigorously limit litigants to a single 
bite of the apple, to but one figurative day in court. Because estoppel 
is so thoroughly entrenched throughout the J'udicial svstem few cases , , 
invoiving it reach the Supreme Court. It takes two general forms. Res 
judicata, or claim estoppel, precludes a party from relitigating the same 
cause of action against the same party if it was resolved by a final judg
ment that addressed the merits of the controversy. As an example, con
sider the Court's decision in South Central Bell Tele/Jhone v. Alahama. 3.1 

The justices unanimously rejected the state's contention that res judicata 
barred the plaintiff's challenge to its franchise tax. The justices pointed 
out that the plaintiffs in the previous case were different, as was the tax 
year; neither case was a class action; and no privity existed between the 
two plaintiffs. 

Although the common law defined causes of action narrowly, most 
court rules, including the Federal Rules, require the merger and joinder 
of claims today. This "transactional" definition of cause of action is 
designed to avoid piecemeal litigation and to promote judicial economy. 
The same party requirement governs those in privity with the relevant 
party, as well as employment and agency relationships and successors in 

'" Hay/mm's Case, 2 Dallas 409 (1792). Questions about the constitutionality of a veter
ans' benefits statute or the meanll1g of the words therein are, of course, matters for judi
CIal determination. E.g., Trayl/or v. Tumage, 485 U.S. 535 (1988), which presented the 
question of whether Congress statutorily authorized a Veterans' Administration regula
tion disqualifying alcoholic veterans from education benefits under the G. I. Bill. In 19 88 , 
Congress passed the Veterans Judicial Review Act, which created the Court of Veterans 
Appeals whose decisions could be reviewed by the Supreme Court. See Browl/ v. 
Gardller, 513 U.S. "5 (1994). 

15 143 I. Ed 2CI 258 (1999). 
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interest. Res judicata does not bar relitigation if the cause of action lacks 
meritorious resolution. Thus, dislllissal for want of subject-matter juris
diction does not bar relitigation in the proper forum. 

The other component, collateral estoppel, or issue preclusion, Illay be 
invoked only on a showlllg that an earlier proceeding actually decided 
the identical issue, and that it had to be decided in order to resolve 
the original case. Although the doctrine of mutuality prevented the asser
tion of collateral estopped against nonparties to the original proceeding, 
most jurisdictions have discarded this doctrine. Consequently, a party 
may be collaterally estopped from raising an issue if the original pro
ceeding fully and fairly litigated it. The concept of full and fair litigation 
is increasingly limited to issues whose relitigation was reasonably 
foreseeable at the time of the original action. Thus, the second of two 
passengers in an automobile may not relitigate the driver's negligence if 
the other passenger had previously lost her suit for damages for injuries 
suffered in the resulting accident. If, however, the first passenger had 
won, the driver may not relitigate his negligence in the case of the second 
passenger. 

Estoppel's preclusion of multiple lawsuits serves several purposes. In 
addition to enhancing the efficient use of Judicial time and energy, it 
enables litigants to rely on a court's final judgment and thereby plan for 
the future. It also prevents the judicial system from being used as a tool 
for harassment. 

Exhatisti011 of Administrative Remedies 
T() avoid trenching on other methods of dispute resolution, the Court 
requires potential litigants to exhaust any administrative remedies that 
Illay exist before gaining access to the federal courts. Exhaustion occu
pies a position with regard to agency action similar to the relationship 
of the abstention doctrine to state court action, a matter discussed in the 
last Illajor section of Chapter 2. They differ in that abstention applies 
only if state court proceedings have commenced, whereas exhaustion 
applies regardless of the onset of agency action .. '" If a state has not ini
tiated proceedings, persons may take their grievances - assuming the 

Ii, F,xhaustion should be distinguished from the doctrine of primary lurisdiction. While 
both seek to thwart the couns from impinging on agency resolution of disputes, exhaus
tion applies only where an agency has exclusive primary jUrIsdiction over a matter. 
I'nmary lurisdiction, by contrast, is a form of abstention that a court may exercise even 
though it alld the agency have concurrent lurisdictIOn. 
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existence of federal jurisdiction - directly to the proper federal court. 
That is not true of agency action. Because exhaustion applies whether 
or not the agency has launched proceedings, exceptions exist. These 
include inadequate agency remedies, an unduly dilatory agency, irre
parable injury, or an agency acting ultra vires. 

The Utilities of Standing 
The elements of standing determine whether litigants are proper parties, 
thereby enabling the federal courts to avoid hypothetical, officious, 
and redundant decisions, and unnecessary conflicts with other decision 
makers. The rules governing standing enable judges to avoid issues 
they prefer not to resolve and to cite good legal form to justify their 
doing so. 

The policies that govern access to the federal courts necessarily have 
substantive as well as procedural effects. Denial of access may equally 
readily produce conservative or liberal effects, depending on the orien
tation of the nonjudicial decision makers who serve as the justices' 
surrogates. Conversely, opening access may again produce liberal or con
servative effects, depending on the justices' policy preferences about the 
substantive matters that cases gaining access contain. 

Jurisdiction over the Parties 

A final legal requirement that governs getting one's case into court con
cerns the question of whether the court has jurisdiction over the respon
dent. By initiating lawsuits, plaintiffs voluntarily subject themselves to 
the court's jurisdiction. Not so, the party who is sued. Due process of 
law requires that the court have the power to act on defendants or their 
property:'? Courts have such power if defendants have "minimum con
tacts" with the state in which the court is located, "such that the main
tenance of the suit does not offend 'traditional notions of fair play and 
substantial justice.' ,,38 

.17 Due process, of course, also requires that the respondent receive notice of the pendency 
of legal action, and a hearing . 

.1H /ntematiolla/ Shoe Co. v. Washillgtoll, 326 U.S. 31o (J945), at 316. 
With some relatively minor exceptions, the federal courts are treated as though 

they are courts of the state in which they sit for purposes of determining the territortal 
reach of their jurisdiction. This is especially true of cases that raise a federal 
question. 
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Minimum contacts obviously exist if the respondent resides in or is 
domiciled ill the forulll state. It similarly exists in actions about prop
erty located in the state (e.g., to quiet title to real estate) or a status 
granted individuals by the state in question (e.g., dissolution of a mar
riage):!Y Nor is there any question of minimum contacts if the respon
dent voluntarily agrees to suit in a given state's courts. The test's 
application becomes crucial only over an unwilling out-of-state respon
dent. For such persons, the effect may be enormouS. If, at one extreme, 
the Court construes minimum contacts to require that the defendant be 
resident or domiciled in the forum state, individuals could avoid legal 
responsibility by Illerely crossing the state line.1o At the other extreme, a 
loose definition of minimulll contacts could paralyze commercial activ
ity if a retailer or other small business could be required to defend itself 
in a distant state's courts solely on the basis of an injury involving its 
product that occurred within that state. Such a policy would deter sellers 
from doing business with nonresidents, because liability to suit would 

travel with every item sold. 
Collectively, the Court's decisions have staked out a position more or 

less midway between these extremes. In its most instructive decision, the 
Court rejected foreseeability of an injury as a permissible criterion for 
sllit and focused instead on the defendant's conduct and connections with 
the forulll state. Did it solicit business there, close sales, perform service, 
or avail itself of the benefits of the forum state's laws to the extent that 
it "should reasonably anticipate being haled into court there,,?1! More 
recent decisions require a "substantial connection" between the defen
dant and the forum state, which, according to at least four of the 
justices, "must COllle about by a11 actio11 of the defendant f1Urpose{ully 
directed toward the forum Stale. ,,42 

"J In addition to JUrisdiction over persons (ill /JC1'scmam) and Jurtsdiction over thll1gs (ill 
rent), rhe Court has also subJected quasi ill rem jurisdiction to the minllllum contacts 
tcst. See Shafter /J. !-Jettllcr, 431 U.S. 186 (1977). Qllasi III rem actions attempt to seize 
the defendant's tangible or intangible property in order to satisfy a judgment. They arc 
brought in a state where the defendant has property but the plaintiff lacks sufficient con
tacts to establish /II pcrS(JIlalll \urlsdiction over the defendant. 

·10 ThiS was effectively the Court's origlllal policy. l'ellllOyer tl. Neff, .'i Otto 7 14 (1877) . 
"Process from the tribunals of one State cannot run into another State, and summon 
parties there domiciled to leave its territory and respond to proceedings against them." 
5 Otto, at 727. Also see Harris u. /la/I<, 198 U.S. 215 (1905)· Shaffer u. Heltller, 433 
U.S. dl6 (1977), overruled them both. 433 U.S., at 212, note 39· 

·11 WoriJ. Wide Volhswa!!,clI Cor/l. tl. WOOdSOIl, 444 U.S. 286 (19 80 ), at 297· 
" /lIlY!!,(!/' Kill!!, CO/po /J. /{lidzeWI(Z, 471 U.S. 462 (1985), at 475; IIsahi Metail/l{/llstry 

Co. u. SII/lcl"lor COllrt, 480 U.S. 102 (1987), at 112. 
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CASE SELECTION 

While the requirements of jurisdiction and standing apply to all federal 
courts, the process by which cases come to court differs across the federal 
judiciary. We, of course, focus on the Supreme Court. 

The procedure that the Court employs to select the cases that it wishes 
to decide is formally uncomplicated. But because the justices provide 
very little information about this stage of their decision making, we do 
not know whether its formal simplicity also characterizes its operation. 
However, we can infer that the procedure the Court uses to choose its 
cases docs work efficiently. The justices manage to stay abreast of their 
docket, unlike the vast majority of courts, state and federal. Little time 
elapses between receipt of a case and its disposition: A decision not to 
hear a case may be made within a week or two, but not for several 
months if the case reaches the Court during the summer when it is not 
in session. Cases that the Court agrees to review are almost always heard 
and decided within a year. Finally, lay and professional criticism is 
notable by its absence, which assuredly would not be true if an affected 
public considered the Court dilatory or ducking important issues. 

The Court has authority to adopt rules governing its own operations, 
and a goodly number of these rules layout the processes whereby losing 
litigants bring cases to the Court's attention and the criteria that govern 
the justices' decision to review the lower court's judgment.43 

For all practical purposes, the justices are free to accept or reject cases 
brought to their attention as they see fit. That is to say, the Court has 
full control over its docket. 44 But that is not to say that the Court has 
no obligation to decide certain sorts of cases.4S The justices would not 
likely refuse to review a decision by a lower federal court that voided a 
major act of Congress, nor would it decline to consider a state court's 

H The Rules of the SU!Jrellle Court of the United States arc published at pertodic intervals 
in the U1lited States Reports. The most recent compilation appears at 515 U.S. 1197 

(1995)· 
,',' Especially since 1988 when Congress eliminated virtually all of what remained of the 

Court's mandatory jurisdiction, See Lynn Weisberg, "New Law Eliminates Supreme 
Court's Mandatory Jurisdiction," 72 Judicature 138 (I988). 

4.\ The most authoritative treatise on the procedures that govern the practice of law before 
the Supreme Court are the various editions of SU!Jreme Court PractIce, published in 
Washington by the Bureau of National Affairs. Robert L Stern and Eugene Gressman 
were its original authors, aided in more recent editions by others. 

On the workload of the Supreme Court, see Gerhard Casper and Richard A. Posnel; 
The W/or/doad of the SutJreme Coltrt (Chicago: American Bar Foundation, 1976), 
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decision that substantially redefined the scope of the First Amendment, 

absent extenuating circulllstances. 

Procedure 

Because the Court had far less control over its docket in the nineteenth 
and early twentieth centuries than it docs now, a remnant of this situa
tion still persists in the technical distinction between the two major 
methods for accessing the Court: the writ of certiorari and the writ of 
appeaI.4(, Within one to three months from the date the highest state or 
federal court with authority to hear the matter has entered its judgment, 
the losing litigant may petition the Supreme Court for a writ of certio
rari if the case is one which Congress has not required the Court to 
review. If Congress has mandated review, the losing litigant files a writ 
of appeal. Although the effect of a denial differs, the Court uses the same 
procedure to grant either writ: the vote of four of the nine justices, three 

, ' , 47 
if only SIX or seven partICipate. 

Statutes and court rules specify the time within which losing litigants 
IllUSt petition the Court to review their cases. In a II but: the most excep
tional circulllstances, petitionlllg parties must have exhausted the reme
dies provided by the lower courts. Most often, this IS either a final 
Judgment of a state supreme court or a federal court of appeals. Many 
states, however, permit their supreme courts to deny a litigant leave to 
appeal, in which case the loser may petition the Suprem~ Court on 
the issuance of a judgment or decree by the IIlferior court of appeals or 
the trial court, as the case may be. The Supreme Court's rules specify the 
format that petitions for writs of certiorari and appeal must take, the 
information they shall inclllde, and the number of copies to be filed. 

.,(, I.itigants may petition the Court through other writs, such as certification, mandamus, 
IIljuncnon, stay of execution, or rehearing. The Court also accepts cases under Its ong
inal jurisdiction and has authonty to entertain various motions and to Issue such orders 
on its own motion as it deems appropriate. These altcrnanve routes arc rarely used ~nd, 
except for the exercise of ongillal junsdiction, arc almost always handled summarily, 

The Court docs not conSider Itself obliged to hear all cases anslllg under Its ongll1al 
IUl'lsdiction. l/Iillois v. City of Milwalllwe, 406 U.S. 9 I (1972); AnzOIwu. New Mexico, 
4 2 5 U,S. 794 (197(,). If it grants leave to (ile a complail:t thereunder, It almost always 
appoints a special master to hear the issues of fact and file a wl'ltten report for the IUS

tices' conSideration. 
47 According to the opinion of Justice Douglas III Pryor v. Ulliled States, 404 U.S. 1242 

(1971), at 1243. 



242 Getting into Court 

Other parties to the litigation are notified and provided an opportunity 
to submit briefs in opposition to Supreme Court review. 

Additionally, interested third parties or interest groups have the 
opportunity to file amicus curiae (friend of the court) briefs suppor
ting or opposing a petition for certiorari.48 Nongovernmental entities 
may do so with the consent of both parties or, failing that, with the 
consent of the Court. National, state, and local governmental units are 
automatically granted the right to file briefs. The Court will occasion
ally ask third parties, usually the United States or a state, to file amicus 
briefs. 

On receipt of a petition and the winning party's brief in opposition, 
plus an optional reply by the petitioner, the clerk of the Supreme Court 
compiles and reviews the documents, along with the lower court's record 
of the case. If the clerk deems the petition "frivolous" - undeserving of 
review - he so informs the chief justice, who, in turn, has his clerks 
prepare a digest of the case. If the chief justice and his clerks agree that 
the case does not merit review, it is "deadlisted." The material and rec
ommendations pertaining to the case are sent to the other justices who, 
assisted by their clerks, review the file. If all the justices agree with dead
listing, the case will not be discussed in conference and will automati
cally be denied review. This fate apparently befalls well over half the 
petitions. But if any justice objects to deadlisting, the case will be dis
cussed in conference. 

The Court's conduct of its conferences, according to an on-the-scene 
professional, Stephen Wermiel, who covered the Court for the Wall Street 
Journal and is now a law professor at American University in Washing
ton, D.C., "has followed a well-established, set-your-watch-to-it pattern 
of behavior for many years": 

- when regular conferences were scheduled (Wednesday afternoon 
and Friday morning) 
when order lists would be released from those conferences (Monday 
mornings until the last few years when the practice started to 
include certiorari grants on Friday afternoons and certiorari denials 
on Monday mornings during the time when the Court was filling 
its calendar for oral argument) 

<IX Sec, e.g., Lucius Barker, "Third Parties in Litigation: A Systemic View of the Judicial 
Function," 29 .lou1'1lal of Politics 41 (1967); Lee Epstein, ConservatIVes 1/; Court 
(Knoxville: University of Tennessee Press, 1985); and Karen O'Connor, Women's Orga
lIizatiolls Use of the Courts (Lexington, Mass.: Lexington Books, [980). 
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certiorari grant announcements during the week before the Court's 
term begins on the first Monday in October.49 

But early in the 1999 term, episodes occurred that deviated from this 
set-in-concrete procedure.so Of course, the justices have occasionally 
had midnight conference calls to consider stays of execution and have 
undoubtedly held other unscheduled meetings, but, according to 
Wermiel, "they didn't produce certiorari grants, except in the most rare 

circulllstances. " 

What has changed this term IS an outward manifestation: all of a sudden, a 
handful of cases are granted III mid-September when there is no information that 
the Court has held an unscheduled conference. Does thiS prove there was no con
ference? Absolutely not! But is It a change in an otherwise almost entirely pre
dictable routllle? Yes. The outward manifestations for the ADA and qUI tam cases 
I Vennoll/ 11,gency of Natural Resources v. United States ex rei. StelJelZS, T 46 L 
Ed 2d S36 (2000)1 IS that they, too, came out of cycle. They were not announced 
as part of any set of orders, either on a Fnday afternoon or a Monday morillng 
that ... grcw out of a known, scheduled conference. Could they have come frolll 
an unscheduled conference? Absolutely! But is it highly unusual for the Court to 
be having an unscheduled conference dUl'lng the term to talk about certiorari 
grants? Yes!IJ 

Cases not deadlisted are further considered in each justices's cham
bers, where memos are prepared by the clerks. '10 cut down on the work 
of the clerks, several justices have instructed their clerks to form a "cert 
pool," where the participating clerks divide the petitions among them
selves. Other justices have their clerks write memos on each case or those 
considered important..\l In conference the justices discuss the cases and 
vote 011 the basis of seniority. If, following discussion, at least four jus
tices support review (three if seven or fewer participate) (the Rule of 
Four), the petition is granted and the case is scheduled for oral argu
ment. Out of the 8,000 or so petitions the Court receives per term, 
approximately 100 or less are granted and become candidates for formal 

·19 F.-mail correspondence between Werllllci and Spaeth, February 9 and 10, 2000. 

'0 .loan l\iskupic, "Full Court Press, Justices in Conference: A Tradition Wanes," Wash
illgtOlz Post, February 7, 2000, p. Al 5. The reporter covering the Court for the New 
YOI'll Times, Linda Greenhouse, has also alluded to altered conference procedure: "Jus
tices to Weigh Const:ltutionality of Key Element of Whistle-Blower Law," November 30, 

'999. p. 1\ 10. 

II Wermicl, oil. ell., n. 49, Sll!lrtl. 

.\l Jan Palmer, The Villsoll CO/lrt Jo:ra (New York: AMS, (990), pp. 24-3 0 . 
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decision. 53 One third of the petitions for review are cases in which the 
Court's filing fee is paid and the requisite number of copies are filed, 
and two thirds are in forma lJauperis petitions in which the filing fee and 
the requirement of multiple copies are waived.54 The vast majority of 
these are filed by incarcerated indigents. The justices accept and decide 
only a handful of these cases per term, well under , percent of the total 
sub m i tted. 55 

Criteria for Selection 

In adumbrating the criteria for granting a writ of certiorari,.s6 the justices 
give heaviest emphasis to decisions "in conflict" with another court of 
appeals, with a state court of last resort, or with "relevant decisions" of 
the Court. 57 The other two stipulated criteria are decisions which have 
"departed from the accepted and usual course of judicial proceedings, 
or sanctioned such a departure" and those which have "decided an 
important question of federal law that has not been, but should be, 
settled by this Court." Although conflict may be amenable to objective 
determination, the Court does not limit itself only to the enumerated 
considerations which, according to Rule [0, are "neither controlling nor 
fully measuring the Court's discretion. ,,58 

Although no comparable rule addresses the granting of writs of 
appeal, the rules provide indirect guidance by instructing appellants and 
appellees about the kind of arguments and considerations their briefs 
should contain. The fact that the Court uses the same procedure - the 
Rule of FoUl; described above - to dispose of petitions for certiorari as 
well as writs of appeal suggests that their criteria for selection may be 
fungible. 59 

.13 Granting a petition docs not necessarily preclude a summary decision on the merits 
without the benefit of oral argument and a formal opinion of the Court. Rule 16. I spe
cifically so provides. 

.1-' 518 U.S. 10.)9 (1995). 
.15 I.inda Greenhouse, " 'Pauper' Cases Reshape High Court's Cascload," New Y()rI~ Times, 

January 28,1991, p. A13. 
5(, Most of the data in this and the remaining sections of this chapter date from the begin

ning of the Warren Court in 1953 because highly reliable data arc available for this 
period. We certainly do not intimate that nothing of importance in this - or other -
regard occurred between the time of Chief Justices Marshall and Warren. 

\'1 Rule 10, 5 I 5 U.S., at 12°4. .IH Jd. 
59 Robert L. Stern and Eugene Gressman, Supreme Court Practice, 5th cd. (Washll1gton: 

Bureau of National Affairs, 1978), pp. 374-77. Justice Stevens, ,oined in dissent by Gins
burg and Breyer, offered the following advice about certiorari petitions in O'Sullivall v. 
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That four or more lustices agree to review a case does not necessar
ily ensure a decision on the merits of the controversy. After oral argu
ment, a majority may rule that the writ was improvidently granted or 
dismiss an appeal for lack of jurisdiction, for want of a substantial 
federal question, or some other nonmeritorious reason. 

But that does not end "he story. Consider the following: An attorney 
tells his client who has been convicted of a capital offense and who has 
petitioned the Supreme Court for review that he has good news and bad 
news. The good news is that four justices voted to grant certiorari. The 
bad is that five have not voted to stay his execution pending review of 
his case. The upshot: He was executed (by 'fexas, not surprisingly). 
Justice Brennan explains: "IFlour Members of this Court have voted to 
grant certiorari in this case, but because a stay cannot be entered without 
five votes, the execution cannot be halted."(,o Normally in such cases, 
"one of the five justices who does not believe the case certworthy will 
nonetheless vote to stay; this is so that the 'Rule of Four' will not be ren
dered meaningless by an execution that occurs before the Court consid
ers the case on the merits."61 In earlier terms, Justice Powell was willing 
to provide the fifth vote to stay executions when cert had been granted. 
But in the Hamilton case, not Rehnquist nor White nor O'Connor nor 
Scalia nor Kennedy was willing to issue the stay. 

From the beginning of the Warren COlirt through the end of the 2000 

term, the justices addressed the advisability of a non meritorious decision 
after oral argument in 140 cases. In almost 90 percent, the justices did 
deny the plaintiffs access notwithstanding their mitial decision to the 
contrary (125 of 140). In only fifteen cases did the justices reconfirm 
the grant of access. Ten denied the states' contentions that their decisions 
rested on adequate nonfederal grounds (out of a total of twenty cases, 
as Table 6.2 indicates). Three reconsidered cases requesting the state 
supreme court to answer certain questions of law, while the other two 
sought determination of the basis for the state court's decision. 

Reconsideration following a grant of access does not necessarily 
undermine the Integrity of the Rule of Four. But, as Justice Douglas 

Hoad,e/. 144 I. Ed I (1999) at I H: "The most helpful and persuasive petitions ... 
usually present only olle or two Issues, and spend a considerable amount of time cxplalI1-
IIlg why those questions of law have divided or confused other courts. Given the page 
limitations that we impose, a litigant cannot write such a petition if he decides, or is 
required, to raise every chulll that might possibly warrant reversal III his particular case." 

(,u I-lamiitolll'. Texas. 497 U.S. 1016 (1990) at 1016-17· 
('1 Straight. 11. W/aillwnght., 476 U.S. I 132 (1986) at I 135 (I\rennan, dissentlllg). 
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TABLE 6.2. Nonmeritorious ReconsideratIOn of Orally Argued Cases, 
1953-2000 Terms 

Warren Burger Rehnquist 
Nonmeritorious action Court Court Court Total 

Writ improvidently granted 34 32 22 88 
Want of adequate federal question 7 2 2 11 
Want of jurisdiction I 2 1 4 
Adequate non federal grounds 14 6 0 20 
To determine basIs of state decision 3 2 S 10 
Miscellaneous 2 2 3 7 
TOTAL 61 46 32 140 

pointed out: "If four can grant and the opposing five dismiss, then the 
four cannot get a decision of the case on the merits. The integrity of the 
four-man vote rule ... would then be impaired. ,,62 The justice who most 
assiduously subverted the rule was Frankfurter. In workers' compensa
tion cases, he regularly refused to address the merits after he had voted 
to deny cert. He rationalized his position as follows: 

'nle right of a Justice to dissent from an action of the Court is historic .... Not 
four, not eight, Justices can require another to decide a case that he regards as 
not properly before the Court. The failure of a Justice to persuade his colleagues 
docs not require him to yield to their views, if he has a deep conviction that the 
issue IS suffiCiently important .... Even though a minority may bring a case here 
for oral argument, that does not mean that the majonty has given up its right 
to vote on the ultimate disposition of the case as conscience directs. ThiS IS not 
a novel doctrllle. As a matter of practice, members of the Court have at various 
tll11es exercised the right of refusing to pass on the ments of cases that in their 
view should not have been granted review.6.1 

If, however, one or more of those voting to dismiss originally voted to 
grant, no impairment of the Rule of Four results. 

6). UlZited States v. Shanl/oll, 342 U.S. 288 ([952), at 298. 
6.\ nogers u. Missouri Pacific n. Co., 352 U.S. 500 (1957), and Fergusoll u. Moore

McCormich l.ines, 352 U.S. 52[ (1957), at 528. Also see Glendon Schubert, Qualltita
tive Allalysis of/tldicial Behavior (Glencoe, Ill.: Free Press, 1959), pp. 2[0-67, and 
Glendon Schubert, "Policy Without Law: An Extension of the Certiorari Game," 14 
Stallford l.aw neview 284 (1962). Other than Frankfurter, only five dissenters from cer
tiorari appear to have voted to dismiss in five cases since the beginning of the Warren 
Court in [953. 

Case Selection 247 

Effects of Denial or Dismissal 

The Court's refusal to decide a case arising on certiorari whether or not 
the petition had been granted has no precedential effect. With regard 
to appeals, unqualified assertions that "Idlismissal and aHirlllance are 
treated legally as decisions on the merits of cases, and they have some 
weight as precedents for future cases" arc not quite correct.64 Affirma
tion, with or without opinion, whether on certiorari or appeal, clearly 
has precedential value. So also when an appeal is dismissed for want of 
a substantial federal question as distinct from lack of jurisdiction. When 
the Court rules a question insubstantial, it says something about the 
merits of the case. But when it dismisses for want of jurisdiction, it has 
"no occasion to address the merits of the constitutional questions pre-

d ' I ' 'd" I ,,6\ sente III t le JUriS ICtlona statements. . 
Although peripheral to the denial and dismissal of petitions, reference 

should be made to the justices' practice of "holding" one or more of a 
number of cases that raise similar issues until the one that has been 
granted review has been decided. The justices' docket books, which 
contain the votes and other actions taken prior to final disposition, are 
rife with references to cases being held. Once the Court makes its deci
sion in the case selected for full review, the justices decide the disposi
tion to be made of the held case(s). Although we lack systematic data on 
these cases, we may safely conclude that most all of them are either 
conjoined with the formally decided case or are otherwise subjected to 
grant-vacate-remand (GVR) treatment, that is, certiorari is granted; 
the decision of the lower court is vacated; and the case is remanded for 
further consideration in light of the Court's decision in the formally 
decided case. Cases receiving GVR treatment arc neither briefed nor 
orally argued but rather are "an appropriate exercise of our discretionary 
certiorari iurisdiction."66 They are treated the same as cases in which cer
tiorari is denied, except that the decision of the court that last decided 
them is not final. Further proceedings will occur. 

The Court has stated the utility of the GVR: ... 1\ GVR order conserves the 
scarce resources of this Court that might otherwise be expended on plenary con
Sideration, assists the court below by f1agglllg a particular issue that it docs not 

( ... I.awrence Baul11, Thc SlIpreme COI/1'I, 2nd cd. (Washlllgton: Congressional Quarterly, 

1985), p. 89· 
( •. 1 lIo/Jflll(///l/1'. COI/l/oily, 471 U.S, 459 ([985), at 460- 6 1. 

(.r. LZUJfCllCe 1'. Chater, 516 U.S. 163 (1996) at 166. 
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appear to have fully considered, assists this Court by procuring the benefit of the 
lower court's ll1sight before we rule on the merits, and alleviates the "[pJotential 
for unequal treatment" that is ll1herent in our inability to grant plenary review 
of all pending cases raising similar issues .... 67 

The facts of Lawrence v. Chatel' and its companion6H illustrate well the 
applicability of GVRs. Chatet" concerned the rejection of a minor's claim 
for survivor's social security benefits by a federal court of appeals. Sub
sequent to the decision, the Social Security Administration changed its 
policy. The Court told the lower court to reconsider its decision in light 
of the new policy. Chater's companion case instructed a lower court to 
apply the Court's newly established precedent permitting the late filing 
of an appeal for "excusable neglect." 

Distinct from held cases are those that are "relisted." This practice 
apparently began in the early 1970S and has the effect of postponing
that is, delaying - action on petitions to review decisions of lower courts. 
References to relisting are found in the docket sheets of both Brennan 
and Powell. Brennan makes no mention of it prior to the 1971 term, 
Powell's first. According to H. W. Perry, the only source who apparently 
makes reference to relisting,69 any justice may request that a case be held 
over until the next conference (usually one week later). The reasons for 
rclisting vary. Sometimes a justice wishes to persuade his colleagues to 
grant cert. Other times a justice wants more time to consider the case. 
Not uncommonly, one justice's request may be followed by another's. 
Although most such requests do not extend beyond a week, some run 
on for months. Thus, for example, Powell requested that SnefJIJ v. United 

Slales be relisted five times between October 26, T 979, and January IT, 

1980, and that its companion, United States v. SnePtJ, be relisted six 
times between October 5, 1979, and January r I, r 980. Thereafter, 
Stevens had both cases rclisted on January 18, 1980.70 

Although Perry quotes a justice in support of his assertion that with 
a couple of exceptions "relisting is not a favored practice,,,?1 Brennan's 
and Powell's docket sheets identify well over 2,000 relisted cases during 

('7 Id. at 167. Scalia and Thomas would limit GVRs to cases where an intervening factor 
bearing on the decision has arisen; where a question of the Court's Jurisdiction over a 
matter decided by a state court exists; or where the respondent confesses error. 

6H StlltSOIl v. United States, sr6 U.S. 193 (1996). 
"" Deciding to Decide (Cambridge, Mass.: Harvard University Press, 199 I), pp. 49-5 I. 
7(} 444 U.S. 507 (1980). The cases were decided per curiam without oral argument on 

February 19, Stevens, Brennan, and Marshall dissenting. 
71 OfJ. cit., n. 69, sutJrtl, p. 51. 

The Supreme Court's Case/oad 

TAIILE 6.3. Cases Filed, 1880-199J 

Term Cases filed 

1880 417 
1890 6.16 
1900 406 
1910 516 
1920 565 
1930 845 
1940 977 
1950 1,181 
1%0 1,940 
1970 3,419 
1980 4,175 
1985 4,421 
1990 5,502 
1995 6,597 

Source: Excerpted from Epstein ct aI., The 
SlI/JrelllC COllrt COIII{Jelu/illlll, 2d cd. (Wash
IIlgton: Congressional Quarterly, 199IJ), 

Table 2-2. 

the last fifteen tefms of the Burger Court. Though many rclisted cases 
end with certiorari being denied, a substantial number do receive full 
treatment. The effect obviously is to delay the Court's productive process, 
with what cost we will not know, absent a systematic analysis of these 
cases and the behavior of the individual justices. 

'1'111': SUPREME COURT'S Ci\SELOi\1) 

Tremendolls growth has occurred in the Supreme Court's cascload over 
time. As shown in Table 6.3, little change occurred in the number 
of cases filed between 1880 and 1920. Small increases occllrred between 
the 1930S and 1950S, with explosive growth since. Between 1789 
and 1950 the number of cases filed climbed from under ten per term to 
slightly over 1,000. By 196 I the Court faced 2,000 filings. It took 
only six years after that to reach 3,000, and but another six to reach 
4,000. Between [950 and [995 the total number of filings almost 

sextupled. 
Cases filed are either paid or unpaid. The latter are placed on the in 

forma /Jau/Jeris docket, which was known as the miscellaneous docket 
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until the 1977 terIn. T'hrough [958 the paid cases annually exceeded the 
unpaid cases. During the Warren Court, the number of unpaid cases grew 
substantially and exceeded the paid cases every year from [959 until 
[978. 'rhey then held steady through the early [980s but began to grow 
dramatically at the end of the decade, reaching more than 4,500 by the 
mid-I 990S.72 

The Supreme Court can review only a small percentage of the cases 
filed. Indeed, the Court reviews only about 5 percent of the paid cases 
and well under I percent of the in forma flauperis cases. Moreover, not 
all of these cases receive full treatment by the Court: oral argument and 
written opinions; the remainder result in summary dispositions. The 
early Warren Court decided less than 100 cases per year, but the early 
Burger Court heard as many as 153 cases in the 1972 term. That appears 
to be close to the Court's institutional limit, for since then the Court has 
never decided more than 155 cases in a single term. The 1989 term of 
the Court, which made headlines for the rate at which it rejected peti
tions for review,7J decided but 130 cases, the lowest total since 1980. 
Since then the number has dropped precipitously. In the 1998 term, 
counting case citations, it formally decided only 80 cases, and fell to 76 
in the 1999 term and to 72 in the 2000 term. 

The broad issues contained in the Warren, Burger, and Rehnquist 
Court's cases through the 1998 term are presented in Table 6.4. Again 
we count by citation, not docket. As can be seen, continuity character
izes the issues decided. Criminal procedure was most frequently litigated 
in the Burger and Rehnquist Courts, and was second only to economic 
cases in the Warren Court. Economic activity, civil rights, judicial power, 
and the First Amendment have received substantial attention from all 
three Courts. Yet, while economic activity is second overall in type of 
case heard, it occupies a decreasing share of the Court's agenda. A full 
quarter of the Warren Court's cases dealt with economic activity as 
compared with less than a fifth of the Burger and Rehnquist total. Also 
showing a substantial decrease are cases dealing with unions and federal 
taxation, now with less than half the proportion they had in the Warren 
Court. Alternatively, issues of federalism are substantially more fre
quently litigated by the Rehnquist than its two predecessor Courts. A 
likely explanation for these trends may be the justices' perception that 
business, labor, and tax matters have relatively little salience, as com-

n SI8 u.s. IOS9 (1996). 

7.1 Linda Grccnhouse, "As Its Workload Decreases, High Court Shuns New Cases," New 
YOI''' Times, November 28,1989, p. AI. 
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TAIIl.E 6-4. Case SelectIOn hy Issue Area Controlled for Court 

Warren Burger Rehnquist 
1953-68 1969-85 1986-2000 Row total 

CnI11l1lal procedure .152 517 377 1,246 
(l9.6'Yo) (21.5'1,,) (24.4%) (21.7%) 

EconoI11IC activity 44X 427 274 1,149 
(2S.0%) (17.X%) (17.7%) (20.0%) 

Civil nghts 224 496 233 9.53 

(12.5%) (20.6%) (IS.I%) (16.6°/',) 

JudiCial power 22X 269 217 714 

(12.7%) (11.2%) (14.0%) (12.4%) 

First Amendment ISS 20X 114 477 
(X.6%) (X.7%) (7.4%) (X..1%) 

Unions 127 lOX 47 282 
(7.1%) (4.S%) (.1.()%) (4.9%) 

Federalism XI X7 92 260 
(4.5%) (3.6%) (6.0%) (4.S%) 

Federal taxation 115 6X 49 232 
(6.4%) (2.X%) (3.2%) (4.0%) 

Due process 37 12X 6X 233 
(2.1%) (S.3%) (4.4%) (4.1%) 

Attorneys 10 32 26 6X 
(0.6%) (1..1%) (1.7%) (1.2%) 

Privacy 2 40 24 66 
(0.1%) (1.7%) (1.6%) (1.1%) 

Interstate rciatlons 9 17 12 38 
(0.5%) (0.7%) (0.8%) (0.7%) 

Miscellaneous S 7 12 24 
(0 .. 1%) (0.3%) (O.X%) (0.4%) 

Column total 1,7';1.1 2,404 1,545 5,742 

pared with increased autonomy for the state and local governments. If 
we combine the six areas commonly lumped together as civil rights and 
liberties - criminal procedure, civil rights, First Amendment, due process, 
attorneys, and prIvacy - we find that over half the Court's formal output 
concerns these matters. Finally, while the content of the cases heard 
might give some guide to the type of questions the Court deems 
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important, it is not foolproof. Criminal procedure covers a wide array 
of constitutional issues, including Fourth, Fifth, Sixth, and Eighth 
Amendment rights. Privacy, on the other hand, has largely dealt with 
contraception and abortion. This does not necessarily make prIvacy a 
less important issue to the Court. 

WIlICH CASES FOR DECISION 

Analyses of whether to grant review, with but a couple of exceptions, 
are limited to cases arising on writ of certiorari and exclude writs of 
appeal. Cert studies of Courts predating Rehnquist consequently omit 
approximately a quarter of the Court's cases.74 Although the Court gives 
no stated reason for review of noncert cases, other factors that account 
for much of the Court's behavior are knowable, for example, the "cues" 
that the cases contain, the direction - whether liberal or conservative _ 
of the lower court's decision, whether any judges on this court dissented, 
and whether the Supreme Court affirmed or reversed the decision of the 
lower court. Only the analyses reported below that use the Supreme 
Court Judicial Database and Jan Palmer's masterful work on the Vinson 
Court7S include appeals. We examine first those factors linked wIth indi
vidual-level decisions to grant certiorari and then examine the aggregate 
decisions of the Court itself. 

Individual-Level Models 

Despite tremendous scholarly interest,16 award-winning books,77 clever 
research strategies,7H and sophisticated statistical analyses/9 no consen-

74 Excluding cases on the original docket and using docket number, 25 percent of the 
Warren Court's cases did not arise on cert, 27 percent of the Burger Court's, but only 
9 percent of the Rehnquist Court's through the end of the 2000 term. The difference 
results because Congress markedly reduced the number of cases to be heard on appeal 
shortly after the start of the Rehnquist Court. 

7.1 Op. cit., n. 52, supra, ch. 6. Though Palmer finds similarity in how the justices voted 
between granting cert and noting jurisdiction on appeals, the model he formulates to 

explain cert voting docs not adequately explam appeals voting. [d., p. 95. 
71> H. W. Perry, Jr., "Agenda Setting and Case Selection," 111 John Gates and Charles 

Johnson, cds., Allterlcalt Courts: A Critical Assessment (Washington, D.C.: Congres
SIonal Quarterly Press, 199 r). 

77 Perry, op. cit., n. 69, supra. 

7H Saul Brenner, "The New Certiorari Game," 4 I Journal of Politics 649-55 (1979). 
79 Jan Palmcl; "An Econometric Analysis of the U.S. Supreme COUrt's Certiorari Deci

sions," 39 Public Choice 387-98 (1982). 
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sus exists among scholars of individual-level voting behavior as to 
what factors influence the granting of certiorari. Some view the process 
as essentially I~galistic, while others see it as essentially political or policy
based. Furthermore, among the policy-based school, dissent exists as to 
whether the Justices are forward-thinking in their certiorari votes, that is, 
whether they consider the likelihood that they will win on the merits when 
voting to grant review. However surprising this disagreement may be, it 
is all the more so when one realizes that most of the individual-level analy
ses are based on the same data: the docket books of Harold Burton, who 
served from the 1945 through 1957 terms of the Court. 

We assess the literature and use data from the Vinson-Warren Court 
Judicial Database to examine the factors motivating the justices' certio
rari voting. Ho 

I~eversal Strategies 
A major premise behind most prior work on certiorari is the assumption 
that the justices prefer to hear cases they wish to reverse. Given a finite 
number of cases that can be reviewed in a given term, the Court must 
decide how to utilize its time, the Court's most scarce resource. Certainly, 
overturning unfavorable lower court decisions has more of an impact -
if only to the parties to the litigation - than affirming favorable ones. 
Moreover, reversal of erroneous or malfeasant lower courts can help 
keep those courts in line.HI 'rhus, the justices should hear more cases with 
which they disagree, other things being equal. 

The first person to actually test this simple reversal strategy in cert 
voting was S. Sidney Ulmer. HI He proposed that justices who voted for 
cert would support the applicant on the merits, while justices who voted 
against cert would not. Ulmer found a significant relationship between 
the cert vote and the vote 011 the merits for eight of eleven justices,HJ but 
the proportional reduction in error statistic he used, lambda, was quite 
low, ranging from 0.00 to 0.157. 

HO Th,s database, along WIth others funded by the National SCIence Foundation that pertain 
to the Supreme Court, is freely available, along WIth its documentation, at the website 
of the Michigan State UniverSIty Judicial Center: www.ssc.lIlsu.edu/-pls/pljp. 

HI \VIe develop thIS argument more fully 111 the section on aggregate certiorari models. 
Hl S. Sidney Ulmer, "The DeciSIon to C;rant Certiorari as an Indicator to DeCIsion 'On the 

Merits,''' 4 Polity 429 (1972). 
H.\ Ulmer's study, like most of the individual-level studies that follow, relics on the even

tual outcol1le as a predictor of what justices will do at cert. Thus, they necessarily 
examine only cases where the Court actually grants cert. 
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Ulmer used his evidence of a reversal strategy to suggest a policy-based 
approach to certiorari voting, but his low reported correlations helped 
lead Doris Marie Provine to the conclusion that justices do not pursue 
policy goals in their certiorari voting. 84 Her assumptions about policy
based voting led her to deduce that justices would virtually always vote 
to hear cases whose result they would reverse and deny review to deci
siems they would affirm. This in turn would lead to few unanimous cert 
decisions. We discuss the appropriateness of these hypotheses below, but 
note for now, not surprisingly, that she finds little support for them. 

Additionally, Perry supports the essence of Provine's c1aim.ss He 
argues that certiorari is essentially a legal process, not a poiitical one. 
Based on interviews with justices and clerks, Perry asserts that error cor
rection is of minor importance,s6 and even then is limited to "egregious" 
decisions by the lower courtS.87 

Alternatively, we wonder how any higher court could possibly keep 
any form of hierarchical control over lower courts if its justices did not 
engage in a substantial amount of error correction. We thus reexamine 
the arguments over reversal strategies both empirically and theoretically. 

Empirically, we begin by noting that Ulmer's meager reported find
ings, based as they were on a proportional reduction of error statistic, 
should not be surprising given the skew of the dependent variable. But 
that does not mean that there is not in fact a strong relationship between 
voting on cert and voting on the merits. Our own tests (see Table 6.5) 
using Vinson Court data show that the relationship between the vote on 
the merits and the vote on cert is quite strong. 

Every justice on the Vinson Court was much more likely to vote to 
reverse when he had voted to grant the petition than he was to reverse 
when he had voted to deny the petition. The reversal rate for justices who 
voted to deny ranges from 29 percent for Clark to 46 percent for Douglas. 
But the reversal rates for justices who voted to grant range from 55 
percent for Reed to 74 percent for Black. The gammas, a measure of asso
ciation ranging from -1.0 (perfect negative relationship) to 0 (no rela
tionship) to r.o (perfect positive relationship), range from 0.38 (Reed) to 
0.72 (Black) and are all significant at /) < 0.00 r. Thus, reanalysis of the 
same justices examined by Ulmer demonstrates beyond cavil that to a sig
nificant extent the vote to grant is in fact a preliminary vote on the merits. 

H·, "Deciding What to Decide: How the Supreme Court sets Its agenda," 64111dicatlll'e 320 

(19 81 ). 
H,\ Of}. cit., n. 69, slI/Jra. H(' [d., p. 36. H7 Td., p. 265. 
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TA 1\ I.E 6.5. [<eversal Hate by Certiorarz Vote trl the 
Vinson Court, 1946-1952 Terms 

Justice Deny Grant 'Y 

Black 31 . .1 (197) 73 . .1 (611) 0.72 

Burton 29.6 (216) .'l6.7 (603) 0051 

Clark 29.2 (6.'l) 56.9 (262) 0.52 

Douglas 45.15 (120) 615.5 (5615) 0.44 

Frankfurter 37.3 (255) 515.4 (551) 0.41 

Jackson 32.15 (235) 515.4 (476) 0.49 

Minton 37.7(151) .'l9.7 (181) 0.42 

Murphy 41.7 (415) 71.6 (324) 0.56 

Reed ~5.7(199) .'l.'l.4 (607) 0.38 

Rutledge 36.9 (6.'l) 72.6 (318) 0.64 

Vinson 30.6 (232) 62.8 (497) 0.59 

Note: Numbers in parentheses arc total number of votes to 
deny or grant. Thus, IIlack voted to revcrse in 3 1.5 o,{, of the 
'97 cases where he voted to deny and 73.5 'X, of the 61 I cases 
where he voted to gram. 

255 

Moreover, unanimity III cert deciSions does not indicate that reversal 
strategies arc not paramount. The overwhelming majority of unanimous 
cert denia Is occur in in forma pauperis petitions submitted by convicted 
criminals. As they incur virtually no cost in filing such petitions, largely 
frivolous appeals result.HH If the majority of trials do comport with due 
process, from an attitudinal perspective we would expect unanimous 
denials. Presumably, even liberal justices don't want to free criminals just 

because they disapprove of incarceration. 

Prediction Stl'ategies 
While reversal is a maJor premise determining which cases to review, one 
ought not consider it the only factor guiding the cert votes of policy
minded justices. First, with approximately 8,000 cases confronting the 
Court annually, justices who voted to review every case with which they 
disagreed would generate institutional paralysis. Salience will obviously 
matter. Moreover, even if the Court could hear all cases with which a 
justice disagreed, it is not necessarily in that justice's best policy interest 

HH The Court IS cognizant of this problem and has taken steps to alleviate It. Sec 111 I'C 

DelllOs, 500 U.S. 16 (199 I). 
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to have all such cases reviewed. If the justice will likely lose on the merits, 
it is preferable that the case not be heard at all. 

A series of obscenity cases during the [970S exemplifies. By a 5-to-4 
vote in Miller v. Cali(ornia, 89 the majority decided that states and local 
governments could ban sexually explicit patently offensive work that 
lacked serious literary, artistic, political, or social value and which vio
lated contemporary local community standards. The four dissenters 
preferred constitutional standards more protective of freedom of com
lllunication. When lower courts upheld convictions based on Miller, 
three of the dissenters - Brennan, Stewart, and Marshall - voted to grant 
certiorari. Justice Stevens, who replaced Justice Douglas, also opposed 
Miller, but nevertheless voted to deny cert: 

Nothmg in Mr. Justice Brennan's opinion dissentlllg from the denial of certiorari 
in this case persuades me that any purpose would be served by such argument. 
For there is no reason to believe that the majority of the Court which decided 
Miller v. California ... is any less adamant than the mlllority. Accordingly, 
regardless of how I 11llght vote on the merits after full argument, It would be 
pointless to grant certiorari in case after case of this character only to have Miller 
reaffirmed time after time.90 

Alternatively, justices who favored a particular lower court decision 
might vote to grant cert if they were confident of affirmation. 

Thus, while reversal clearly is a part of the justices' strategy, ade
quately determining whether a policy-based focus can explain certiorari 
voting requires more sophisticated strategies. 

Glendon Schubert's "Certiorari Game,,91 represents the first system
atic attempt to explain the justices' behavior in game-theoretic terms. 
Schubert examined the strategies of the four-member liberal bloc of the 
[942 term: Wiley Rutledge, Frank Murphy, Hugo Black, and William 
Douglas. According to Schubert's analysis, the bloc voted to grant cert 
in thirteen of the fourteen cases in which an appellate court overturned 
a lower court decision favorable to the employee. The bloc apparently 
eschewed a simple reversal strategy of voting to hear every antiworker 
appellate court decision by focusing instead only on those where the 
appellate court reversed a trial court decision favorable to the worker. 
Unfortunately, Schubert's analysis was limited by the fact that he could 
only infer the justices' conference votes from the actual granting of cert; 

H? 4 I 3 U.S. [5 ([ 973 J. 00 Liles v. Orego1l, 425 U.S 963 (I 976), at 963-64. 
')1 Qucllltltativc Allalysis of.ludicial BehavIOr (Glencoc, III.: Frcc Prcss, [959), pp. 210-54. 
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he had no data on how they actually voted. Indeed, Provine has since 
contested his specific conclusions.92 

Strong support for strategic certiorari voting can also be found in the 
early work of Saul Brenner.9.1 He assumed that justices will be more likely 
to behave strategically when only four vote to grant cert, because then 
each vote IS essentia I. He therefore argues that a justice who wants to 
affirm will not provide the fourth vote unless he or she is quite certain 
that the COllrt will in fact affirm. As he predicts, when a four-person 
certiorari bloc includes justices who want the court to affirm, the affir
mance-preferring justices in that bloc will be more likely to prevail than 
the reversal-preferring justices. He also finds the justices to be less 
forward concerned with eventual outcomes when more than four vote 
for cert, because in these cases each justice's vote does not affect the deci
sion to hear the case. Voting for cert in such cases neither aids nor hinders 
the justice's policy designs, making predicted outcomes irrelevant to the 
decisional outcome. In a later study, Brenner and John Krol found, con
sistent with policy-based models, that justices were more likely to vote 
for cert if they wanted to reverse, if their side would win on the merits, 
and if they were liberals on a liberal Court or conservatives on a con
servative Court.9

'i 

Similarly, Caldeira, Wright, and Zorn find that during the 1982 term 
of the Court, Justices who were more likely to win on the merits 
were more likely to vote for cert. 95 These results coincide with the find
ings of Jan Palmer, who found that the justices' votes on cert correlate 
with their vote on the merits and whether their side wins on the merits.96 

More recent work by Palmer extends these findings to the appeals docket 
and finds overwhelming evidence for reversal strategies, but little evi
dence that those who vote for cert are overall more likely to win on the 

')) DOriS Marie I'rovmc, Case SelectiOlI /11 the U1Iited Slales Supreme Court (Chicago: UIlI

versity of Chicago Press, 19Ho), ch. 5. Brennan did not follow Schubert's strategy. The 
other liberal justices adhered to it between 62 and 100 pcrcent of the tnnc. Onc can 
dispute the crtterton of success, but we consider Schubert's model reasonably accurate 
cmplrically. 

OJ I\renncr, 0/1. CIt., n. 78, SIl!Jrtl. 

~'I Saul I\renncr and John E I<rol, "Strategies in Certiorari Voting on the Unltcd States 
Supremc Court," ) I ]ournal o( PolitICS il28 ([ 989); also see John E I<rol and 
Saul I\renner, "Strategies in Certiorari Votmg on the United States Supreme Court: A 
Reevalual1on," 43 Political nesetll'ch QII({l'terly 33.5 (1990). 

" Grcgory 1\. Caldeira, John R. Wrtght, and Christopher J. W. Zorn, "Strategic Votmg 
and Gatekeeping in the Suprcme Court," 1 5 ]0111"11(/1 of f.aUl, ECo/Wlllles ({lId O/"gam
zatlOll 549 (1999)· 

'J(, 0/). cit., n. 79, su!)/"(/. 
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merits. 97 According to Brenner, though, a "prediction" strategy is only 
likely to be followed under the circumstances described above.9H 

Thus, similar to reversal strategies, scholars have disputed the notion 
and prevalence of prediction strategies. Provine claims that the justices 
are not motivated by what she called outcome-oriented concerns. Rather, 
she claims that "a shared conception of the proper role of a judge pre
vents the justices from exploiting the possibilities for power-oriented [i.e., 
strategic] voting in case selection."99 Moreover, Perry claims, "even if 
one concedes that some cert votes are preliminary votes on the merits, 
that does not imply that a cert vote involves any strategic or 'sophisti
cated' voting." Nevertheless, Perry does not deny the existence of strate
gic voting, merely its prevalence. "All of the justices act strategically on 
cert at times, and much of the time none of them acts strategically." 100 

Justices on occasion engage in "defensive denials" - voting to deny peti
tions from disfavored lower court decisions in order to prevent proba
ble affirmance by the Supreme Court - and "aggressive grants" - voting 
to grant petitions from favorable lower court decisions in order to 
achieve probable affirmance by the Supreme Court. Blurring the lines 
in this debate, Saul Brenner, an early proponent of strategic certiorari 
voting, claims in his work with John Krol that when justices who switch 
their votes between the conference vote on the merits and the final or 
report vote on the merits are eliminated from consideration, evidence of 
strategic voting shrinks to statistically significant but substantively mean
ingless levels. Moreover, they find no evidence whatsoever for defensive 
denials. They conclude that their research "buttresses the view that ... 
error-correction ... is extant in certiorari voting but undermines the per
ception that the prediction strategy is also present. ,,101 

We attempt to resolve this set of contradictory findings by examining 
the votes on certiorari by the justices during the Warren Court, paying 
special attention to the difference between affirm- and reverse-minded 
justices. 102 

9"1 Ofl. CIt., n. 52, supra, ch. 6. 
9H Op. cit., n. 78, supra. Also sec Sara C. Benesh, Saul Brenner, and Harold J. Spaeth, 

"AggressIve Grants by Affirm-Minded Justices," 30 American ['olitlcs /(esearch 
(2002). 

99 Op. cit., n. 92, supra, p. T72. 100 Ofl. cit., n. 69, supra, pp. 270, T98. 
101 Ofl. cit., n. 94, sulJra, p. 342. Cf. op. cit., n. 48, supra. 
11Il. We base this section on Robert L Bouchel; Jr., and Jeffrey A. Segal, "Supreme Court 

Justices as Strategic Decision Makers," 57 journal of Politics 824 (T995), and Jeffrey 
A. Segal, Robert Boucher, and Charles M. Cameron, "J\ Policy-Based Model of Cer
tiorari Voting on the U.S. Supreme Court," paper presented at the T995 meeting of the 
Midwest Political Science Association, Chicago, Ill. 
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The justice's preferred outcome on the merits of the case is the first 
factor that should determine whether or not he or she will support a 
grnnt of certiorari. As there is more value in reversing an unfavorable 
lower court decision than upholding a favorable one, justices who vote 
to reverse on the merits should be more likely to have voted for certio
rari than should justices who vote to aff-irm on the merits. 

'fhe second variable entails the level of support that a justice receives 
for his or her position on the merits of the case. A basic strategic calcu
lus suggests that those who will win on the merits should be more likely 
to vote for certiorari than those who will lose on the merits, regardless 
of whether one wishes to affirm or reverse. We operationalize the support 
that the justice will gather by utilizing the percent of the Court, includ
ing the Justice himself, that adopts the justice's position on the merits in 
the final report vote. 

To this point, we simply have a model that seeks to explain certiorari 
as a fUllction of the vote on the merits and the level of support that the 
justice can expect. Justices, however, might engage in different strategies 
when they are reverse-minded than when they are affirm-minded. Since 
voting to grant and wishing to affirm is a riskier strategy than voting 
to grant and wishing to reverse, and since reversal is the more likely 
outcome, aHirmance-minded justices need to pay much more attention 
to probable outcomes than do reversal-minded justices. In other words, 
we should find a positive interaction between desire to affirm and 
support on the merits. 

We test our model on the certiorari votes of the Justices in the Warren 
Court, as contained in the Vinson-Warren Court Judicial Database (see 
'r;lble 6.6). We use docket as the unit of analysis. Where several cer
tiorari, conference, or report votes eXist on the same docket, we use the 
final one of each. 

As each justice's decision on certiorari is a dichotomous dependent 
variable, we estimate our model using logistic regression. The predictors 
of the justices' certiorari votes are (I) the justice's report vote (0 to 
reverse, I to affirm), (2) the percent support the justice receives for his 
position in the report vote, and (3) the interaction term for percent 
support when voting to affirm. 

By estimating this model, we can judge the extent to which justices 
appear to exhibit strategic behavior when voting on writs of certiorari. 
The coefficient for the affirm variable should be negative, as a vote to 
affirm should associate with a vote against certiorari. Given the interac
tion term between "support" and "affirm," "support" is the impact 
of support for judges wishing to reverse. This measures the extent of 
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TABLE 6.6. Logit Estimates of Certiorari Voung on the Warren Court, 
T953-T968 Terms" 

Affirm 
Percent percent 

Justice Constant Affirm support support -2 ".LLK 

Black 2.926""" -3.479"" " -0.014 0.02?,"'" 1,362.0 
(/I = 1,434) (0.3547) (0.4397) (0.0042) (0.0054) 

Brennan 2.810""" -2.334""" -0.011 0.02?,'" " 892.1 
(II =1,1J3) (0.4810) (0.8136) (0.00S6) (0.0101 ) 

Burton 1.965'" ,'" -2.262""" -O.DlI 0.023""':' 551.2 
(n = 451) (0.6584) (0.7527) (0.0075) (0.0091 ) 

Clark 1.258""" -2.300"" " -0.005 0.024""" 1,601.9 
(It = 1,276) (0.4257) (0.4886) (0.0049) (0.0059) 

Douglas 2.210""" -2.989""" -0.010 0.023"" " 1,518.8 
(11 =1,430) (0.2659) (0.3559) (0.0032) (0.0045) 

Fortas 2.'136""" -2.072"" -0.004 0.016 227.2 
(11 = 249) (0.8857) (1.156) (0.0104) (0.0147) 

Frankurter 2.878"" " -4.089""" -0.0221 0.0399':'" " 923.7 
(n = 758) (0.5344) (0.6085) (0.0061) (0.0073) 

Goldberg 2.758"" 3.394 -0.003 -0.044 106.5 
(11 = (91) (1.3120) (3.7207) (0.0152) (0.0402) 

Harlan 3.C)21 ",:." -3.554':"'" -0.021 0.035""" 1,488.7 
(n = 1,251 ) (0.5077) (0.5397) (0.0056) (0.0063) 

Jackson 5.536" -7.633'''' -0.040 0.091 ,',' 40.1 
(It = 61) (3.478) (3.891 ) (0.0373) (0.0448) 

Marshall 2.32?" -2.822 -0.008 0.033 74.4 
(11=84) (1.7683) (2.6256) (0.0202) (0.0316) 

Minton 1.489" -2.341 ,',' -0.010 0.017" 316.6 
(11 = 240) (0.9317) (1.0767) (0.0105) (0.0126) 

Reed 2.56?""" -3.411 ,',',' -0.015 0.035"" " 302.9 
(/I = 261) (0.9723) (1.0654) (CUll (9) (0.0125) 

Stewart 1.021 H" -2.078"" * -C)'003 0.020""" 1,161.1 
(/1 = 898) (0.4524) (0.5274) (0.0051) (0.0065) 

Warren 2. 70T""" -3.400""" -0.009 C)' 0 3 C)" " " 1,155.7 
(11 1,374) (0.4048) (0.5756) (0.0048) (O.OC)7) } 

White 1.585""" -2.055""" -0.003 0.020"':' 591.0 
(n = 545) (0.6144) (0.7669) (0.0069) (0.0095) 

Whittaker I .4 82 ". 'f<' -2.666"':'" -0.014 0.028""" 542.8 
(II = 4(7) (0.5821 ) (0.6920) (Cl.0068) (0.0088) 

" One-tailed sig tests, with: "fJ ~ 0.10; "*fJ ~ 0.05; and "':"'p ~ o.or. Cert vote coded I if 
grant, 0 if deny. 
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defensive denials. The coefficient for the interaction terlll then measures 
the change in the impact of support for judges wishing to affirm. This 
Ille'asures the extent of aggressive grants. 

'fhe colullln labeled" Affirm" measures the impact of wishing to 
affirm on the likelihood of voting to grant. It is negative and significant 
at 1) < 0.0 I for virtually every justICe. This confirms the existence of rever
sal strategies for the overwhelmlllg majority of Warren Court Justices. 

The column labeled "percent support" represents the change in the 
likelihood of voting to grant for justices wishing to reverse as one's 
support on the Court increases. Surprisingly, it is not positive for a single 
justice, thus casting some doubt on the notion of defensive denials. lo

:! 

Alternatively, consider the coefficient for "affirm percent support," 
which measures the change in the likelihood of voting to grant for jus
tices wishing to aHirm as one's support on the Court increases. The coef
ficient is positive and significant for the vast majority of Warren Court: 
justices. Overall, these findings replicate almost precisely findings by 
Boucher and Segal on the Vinson Court. I04 

T() give some sense of the impact of these coefficients, Figure 6. I pre
sents the probability of .Justice Black voting to grant when he wishes to 
affirm and reverse, as the percent of justices who will support him on 
the merits increases. As can be seen, there is virtually no impact of 
percent support when Black wishes to reverse; but: when he wishes to 
affirm, support is crucial to his likelihood of voting to grant. 

'rhese results make a fair amount of sense, as one formal model of 
the certiorari process demonstrates. lOS A justice wishing to reverse has 
less to lose than a justice wishing to affirm. More important, a justice 
wishing to reverse can also count on a fairly high prior probability of 
reversal for any case that is actually granted. But we nevertheless caution 
that these results are based only on cases in the Court granted cert. Only 
the Caldeira, Wright, and Zorn study, among those examining predic
tion strategies, includes both grants and denials. lOr, While the authors 

1(1.\ We arc heSitant about drawll1g firmer conclusions about defensive dellials because cases 
where defenSive del1lals successfully keep the Court from hearing the case do not show 
up in our data set. 

10'1 Boucher and Segal, 0/). ell., n. r 02, slIpra. 

10.1 Segal, Bouchel; and Cameron, 0/). cit., n. r 02, slI(1r(/. 

1(1(, 01). CIt., n. 95, 511/)1'(/. They get around the problem or predicting how IUStiCeS will vote 
on the merits in cases that arc denied ccrt by using past votes 011 the merits as all II1di
eator of how the justices would have vored had crrt heen granted. This requires the 
assulllption that granted and denied cases arc homogenous. 
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FIGURE 6. T. Expected probability Justice Black votes to grant writ of certiorari 
(given final report vote and level of support). 

clearly show that the justices take probable outcomes into account, the 
study does not separate out affirm- and reverse-minded justices to see 
whether both groups consider probable outcomes. IO

? 

Given the foregoing results, and the limits thereon, we deem it advis
able to consider the findings of aggregate-level models of certiorari 
voting. 

Aggregate-Level Models 

If the members of the Supreme Court are motivated by their policy 
preferences, then they would presumably want justice done - as they 
perceive it - not just to the litigants before it, but to the hundreds of 
thousands of litigants whose decisions the Court cannot review. It would 
do the Court little good to require the exclusion of evidence illegally 
obtained against Dollree Mapp only to have lower courts flout this 
decision. 

Unfortunately, the Supreme Court has few of the traditional mecha
nisms available to hierarchical superiors for controlling judicial subor
dinates. los It can neither hire nor fire lower court judges, promote nor 
demote them, raise their salary nor dock their pay. 

107 There is no reason for them to have done so, as this distinction was not part of 
theIr model. But, unfortunately, from our perspective, thIS leaves a crucial question 
unanswered. 

10H Charles M. Cameron, Jeffrey A. Segal, and Donald R. Songer, "StrategIc Auditing in 
a Political Hierarchy: An Informational Model of the Supreme Court's Certiorari 
DeCIsions," 94 American Political SciellGe Review lor (2000). 
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TABI.E 6.7 . !\ffirmatn!11 al/d Reversal by Court 

Warren Burger Rehnquist 

1953-68 1969-85 1986-99 Row total 

Affirm 775 995 719 2,489 
(J5. 9%,) (J5.7'Yo) (4.1.4%) (J7.7'X,) 

Reverse 1,382 1,795 939 4,116 
(64.1%) (64.3%) (56.6%) (62.3'Yo) 

Column total 2,157 2,790 1,658 6,605 

There is one tool available to it, though: It can reverse lower court 
decisions. This act, we believe, is costly to lower court judges in terms 
of their professional status and policy preferences. Thus it is crucial for 
a policy-based Court to use the primary hierarchical tool at Its disposal, 
reversal, as a mechanism for controlling lower court behavior. 

We report the extent to which the Supreme Court reverses lower court 
decisions for the Warrell, I$urger, and RellIlquist Courts in T~lble 6.7. 109 

As can be seen, these Courts all reversed more cases than they affirmed, 
though the proportion is markedly smaller for the Rehllquist Court (57 

vs. 64 percent). When we break the data down by term (see Table 6.8), 
we find that except for the first term of the Warren Court and the 1987, 

1988, and 1993 terms of the Rehnquist Court, reversals invariably out
number affirmances. Reversals peaked in the 1962 and 1963 terms at 75 

and 76 percent, respectively. It is noteworthy that no Rehnquist Court 
term exceeds 65 percent. 

Ill" Our data consist of all orally argued cases decided from the [953 through the [998 
terms except those that arose on origlllal lurisdiction. Th,s penod includes the Warren 
and Burger Courts and the [986-98 terms of the Rehnquist Court. We usc docket 
number as our unit of analysis because the Court docs not necessarily dispose of all 
cases dccided by a slllgie opinion in the same fashIon. We also count as separate cases 
the handful that contalll split votes, in the sense that one or more of the lustlces voted 
with the majority on one aspect or issue of the case and dissented on another. We include 
these to aVOId making an arbitrary ludgment of whether the Court affirmed or reversed 
the lower court's decision. 

I\cclll<;e the Court's formal disposition of the cases It deCIdes docs not unerringly 
indicate affirmation or reversal, we focus instead on whether the petltionl11g party pre
vailed In whole or 1\1 substantial part or not. If the petitioning party prevailed, we count 
the case as a reversal of the lower court. If the petltiol11ng party did not prevail, we 
count the case as affirmed. 
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TABLE 6.8. Reversal R.ate by Term 

Term Rate Term Rate Term Rate Term Rate Term Rate 

53 48.2 62 74.7 71 61.2 81 65.0 91 64.5 
54 66.7 63 76.2 72 68.2 82 62.6 92 6'1.7 
55 53.3 64 72.5 73 67.5 83 72.1 93 44.0 
56 66.0 65 71.1 74 68.1 84 63.6 94 59.6 
57 56.6 66 69.9 75 65.5 85 58.3 95 59.6 
58 57.1 67 68.0 76 64.6 86 60.8 96 65.2 
59 60.3 68 72.1 77 68.7 87 48.2 97 51.6 
60 53.1 69 64.5 78 66.9 88 49.4 98 63.1 
61 68.9 70 60.1 79 61.5 89 55.2 99 55.3 

80 66.7 90 60.8 00 54.8 

Conflict wit" SU/Jreme Court Preferences 
A focus on reversal rates allows us to make inferences about the cases 
the Court chooses to hear, but it does not allow for inferences about 
cases the Court chooses not to hear. For instance, the above data are 
consistent with a Supreme Court that consciously seeks hierarchical 
control through reversal, but they are also consistent with a Court obliv
ious to such concerns facing lower courts whose preferences and behav
ior diverge from those of the Court. Without any certiorari strategy a 
majority of cases would be reversed under such conditions. If the Court's 
certiorari behavior is consciously policy-based, those cases that are 
granted should be more likely to be reversed than those cases that 
are denied. This is not the same as stating that a majority of cases that 
are granted will be reversed. 

S. Sidney Ulmer provides initial support for this hypothesis by 
showing that conflict between lower court decisions and his assessment 
of Supreme Court preferences is the most important factor affecting the 
grant of certiorari. Among the cert petitions he sampled, review was 
granted in only ! 2 percent. Breaking the percentage into conflict and no
conflict categories reveals grants of cert in 44 percent of the conflict cases, 
but only 7 percent of those without. Thus, if we accept Ulmer's subjec
tive operationalization of conflict with contemporary Supreme Court 
preferences, such conflict appears almost a necessary condition for 
review. IID 

110 S. Sidney Ulmer, "The Supreme Court's Certiorari Decisions: Conflict as a Predictive 
Variable," 78 American Political Science Review 90I ([984). 
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In a related work, Donald Songer found that presumed conflict with 
lower court decisions in economic cases was a crucial factor in cert deci
sihns during the four yea rs he analyzed: 1935, 1941, 1967, and 197 2 •

111 

Similarly, Armstrong and Johnson found that the Burger Court was more 
likely to grant cert in civil liberties cases when the decision below was 
liberal than when it opposed individual rights. III 

While these studies certainly suggest that the Court is more likely to 
choose cases it wishes to reverse, the Court's preferences are presumed, 
not esumated. 'ff) our knowledge only one study statistically estimates 
the likelihood of reversal and uses that to assess the likelihood of cer
tiorari." l That study finds that the likelihood of reversal has an enor
mous impact on the probability of granting cert. For example, when the 
likelihood of reversal is below 10 percent, the probability of granting 
certiorari is near zero, even when other factors such as the presence of 
the United States as petitioner is present. But when the likelihood of 
reversal is over 80 percent, the probability of granting cert can jump to 
0.5 or greater. This IS a remarkable increase in a population where the 
mean probability of a grant is 0.05 or less. 'rhus, a substantial increase 
in the likelihood of reversal can increase by a factor of ten or more the 
probability that cert is granted. 

Information and Lower Court Ideology 
While these studies support the notion that a policy-minded court uses 
its certioran jurisdiction to control the lower court, they do not suggest 
how the Court might most efficiently go about doing so. After all, losing 
litigants appeal thousands of cases to the Court each year, and the limited 
information available in certiorari briefs means that the Court can't 
know with certainty whether a decision was doctrinally deviant or not 
until it actually hears the case. I I" 

One useful piece of IIlfonnation available to a Supreme Court seeking 
doctrinal compliance is the Ideology of the lower court. Consider a 

III "Concern for Policy Outputs as a Cue for Supreme Court Decisions on Certiorari," 41 

10llYllai of PolitiCS I 185 (1979)· 
III. VirgInia Armstrong and Charles Johnson, "CertlOran DeciSion Making by the Warren 

and Burger Courts: Is Cue Theory Time Bound?," 15 Polity 141-50 (19 82 ). 
11.1 Jeffrey A. Segal, Charles M. Cameron, and Donald R. Songer, "A Rational Actor Model 

of Supreme Court DeCIsions to Accept Cases for Review," paper presented at the [993 
meeting of the American Political SCIence ASSOCIatIon, Washlllgton, D.C. 

The authors usc a fact-pattern analysis (sec Chapter 8) to assess the likelihood that 
the Supreme Court would reverse any lower court deCISIon. 

11·1 This secrion is based on Cameron, Segal, and Songer, of!. cit., n. [08, supra. 
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conservative Supreme Court reviewing lower court decisions in search 
and seizure cases. If the lower court is moderate or liberal and it issues 
a conservative decision (i.e., one upholding the admission of seized evi
dence), there is little reason for the Supreme Court to grant review, for 
if a conservative decision is acceptable to a more liberal court, it would 
certainly be acceptable to the more conservative Supreme Court. This 
finding should hold regardless of the apparent facts of the case, 115 which 
in the search and seizure example would mean the apparent intrusive
ness of the search. Similarly, the Supreme Court would have little reason 
to second guess a liberal decision by a lower court more conservative 
than it is. 

Alternatively, if a moderate lower court facing a conservative Supreme 
Court renders a liberal decision, that decision is going to warrant a fair 
amount of scrutiny. At a high level of apparent intrusiveness, the 
Supreme Court might believe that a liberal decision was in fact called 
fOJ; but those cases without extremely intrusive searches should face a 
high probability of review. For a liberal lower court, any liberal decision 
might be inherently suspect, and thus regardless of the apparent facts, 
petitions in those cases will face the strictest scrutiny. 

Models similar to this help explain a wide variety of political events. 
For example, many conservatives accepted Nixon's opening to China, 
believing that if a staunch anti-Communist like Nixon thought it was in 
our national interest to do so, then perhaps it was okay. Of course, had 
a moderate Democrat attempted such a move, cries of treason would 
have been heard. 

More relevant to our concerns, an informational model along these 
lines does an extremely good job explaining certiorari decisions in search 
and seizure cases during the Burger Court. For example, the Court, 
which was at least as conservative in the area of search and seizure as 
almost any lower court panel under it, almost never reviewed conserva
tive decisions by liberal, moderate, or conservative Courts of Appeals. It 
would, however, generally review liberal decisions by moderate to con
servative lower courts except when the apparent facts showed a suffi
ciently intrusive search. In such cases, the Court was willing to deny cert. 
But when liberal courts reached liberal decisions, the Court frequently 

Il.l Cameron et a!', ibid., distinguish between the "apparent" or "publicly observable" facts 
of the case - those it learns prior to the cert vote - and the true facts of the case - the 
complete rendering of the details - which it learns followlllg a grant of cert through 
the merits briefs and oral argument. 
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granted cert and did so regardless of the apparent intrusiveness of the 
search. The Court viewed such decisions to be inherently untrustworthy. 
Thus the data support the model's hypothesis that the Court uses cer
tiorari grants and merits reversals to keep control of the lower courts, 
and most efficiently docs so by considering the interactions of case facts, 
decisions, and lower court ideology. 

The model featured above relics on the Court's role of ensuring doc
trinal compliance in the lower courts. But that is only a partial view of 
the certiorari process. Certainly, the well-supported notion of aggressive 
grants suggests that much more than doctrinal compliance motivates the 
Court. Moreover, the Court is also involved in law creation for issues 
that have not yet reached the Court. Thus, a sizable number of cases that 
don't conflict With Court preferences do in fact get heard. We examine 
explanations of these different types of behavior next. 

Cue Theory 
The major theoretical focus of studies examining aggregate cert decisions 
is cue theory, first applied to judicial behavior by Joseph Tanenhaus 
and associates. 116 Arguing that the justices can give petitions no more 
than cursory consideration, they hypothesize that certain cues will merit 
further consideration while those without any cues will be dropped. The 
cues they examined were the parties involved, the subject area of the 

case, and conflict in the court below. 

Parties and Grou/JS as Cues for l~eview 
Various parties might have an effect on the grant of review. One party 
who might particularly be advantaged is the United States, whose cases 
are usually briefed and argued by the office of the Solicitor General. The 
SoliCitor General appears before the Court more than any other attor
ney and appears to benefit from this repeat experience. I I? As Chief Justice 
Rehnquist observed: "IWle depend heavily on the Solicitor General in 
deciding whether to grant certiorari in cases in which the government is 
a party .... " IIH According to one justice, "the ablest advocates in the U.S. 

III. Joseph Tanenhaus, Marvlll Schick, Matthew Murasklll, and Dalllcl Rosen, "The 
Supreme Court's Certiorari Jurisdiction: Cue Theory," in Glendon Schubert, cd., Jlldi
Clal Dec/sum-MahillE; (New York: Free Press, 19<13), pp. 111-32. 

m Sec, genemlly, Marc GalantC!', "Why the 'Haves' Come Out Ahead: Speculations on 
the Lllnits of Legal Change," 9 Law amI Society Rcu/cw <)5 (1974), and, specifically, 
Provllle, o/!. cit., n. <)2,511/11'11, pp. S<l-92.. 

lIN Alua1'lldo v. Ulllted States, 497 U.S. S43 (1990), at 54<l. 
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are the advocates in the Solicitor General's Office." 119 The office has been 
considerate of the Court's caseload, appealing only one tenth or so of 
the cases that the government loses.1 20 These are presumably the most 
meritorious ones. 

Tanenhaus et al. find that between r 947 and 1958, when the United 
States sought review, cert was granted 47 percent of the time, but when 
the United States did not seek review and no other cues were present, 
cert was granted only 6 percent of the time. After controlling for the 
presence of other cues, they estimate that if the United States favored 
review, the probability of cert being granted increased by about 0.38. 
Provine's data, which cover the same period as Tanenhaus's, show the 
United States was granted review 66 percent of the time.!2l This dis
crepancy probably results because Provine includes cases containing mul
tiple cues. Ulmer and associates found that if the United States requested 
review, the probability of cert being granted in the 1955 term increased 
from 32 percent to 66 percent after deadlisted cases were dropped. 122 

Analyses of more recent terms confirm and extend these findings. 
Studies by Teger and Kosinski and Armstrong and Johnson show that 
the United States as a party, alone or together with other cues, greatly 
increased the probability of review in the 1967-68 and 1975-77 terms. 123 

Results reported by Caldeira and Wright for the T982 term demonstrate 
that when the Solicitor General requested review, the probability of cert 
being granted increased, depending on the other variables present, 
between 0.36 and 0.64. 124 

Humphries et al. compared the characteristics of cases decided by the 
federal courts of appeals that the Supreme Court reviewed with those in 

119 Karen O'Connor and Lee Epstein, "States Rights or Cnmmal Rights: An Analysis of 
State Performance in U.S. Supreme Court Litigation," paper presented at the J 98 3 
meeting of the Northeastern Political Science Association, Philadelphia. Quoted in 
Jeffrey A. Segal and Cheryl Reedy, "The Supreme Court and Sex Discrimination: The 
Role of the Solicitor General," 4 1 Political Resetll'ch Quarterly 553 (1988), 556. 

12U Robert Scigliano, 711e Supremc Court (/lId the Presidency (New York: Free Press, 1971), 
p. 169. 

III Provine, oIl. crt., n. 92, supra, p. 87. 
122 S. Sidney Ulmer, William Hintze, and Louise Kirklosky, "The Decision to Grant or Deny 

Certiorari: Further Consideration of Cue Theory," 6 [,aw (/lId Society ReView 637 

(197 2 ). 
ILl Stuart H. Teger and Douglas Kosinski, "Thc Cue Theory of Supreme Court Certiorari 

Jurisdiction: A Reconsideration," 42 .!otlmal of Politics 834 (1980); Armstrong and 
Johnson, o{J. cit., n. 112, slt/J1'a. 

\loI Gregory A. Caldeira and John Wright, "Organized Interests and Agenda Setting in the 
U.S. Supreme Court," 82 AmericaIlPo/itlca/ Scicnce Review 1109 (1988). 
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which the losing party did not seek certiorari and also with those in 
which certiorari was denied. Paramount among specific characteristics 
were actions of the Solicitor General. i2S In sum, the evidence is over
whelming: Solicitor General requests for review enormously increase the 
probability of acceptance. While such success is not predicted by the 
attitudinal model, the reasons for such success have not been closely 
exa mined. 

Additiona Ily, the existence of a repeat player can signal the Court as 
to the importance of a case. II

(' One-shot attorneys representing clients 
who lost below have little to lose by insisting to the Court that their case 
is of the utmost IlTlportance. Even if the Court grants cert and eventu
ally discovers that the case is not earth-shaking, the attorney has lost 
little. Not so for the repeat player, whose credibility in future cert briefs 

is decidedly at stake. 
Influences on cert decisions are not limited to the parties. As noted 

above, interest groups and various organizations can file amicus curiae 
briefs. These briefs, in addition to providing legal arguments that the 
parties themselves might not make, may enable the Court to judge the 
importance of the litigation. Indeed, In one recent case, Justice Stevens 
in dissent buttressed his view that the case was an unimportant one that 
never should have been reviewed, noting that "not a single brief amicus 
curiae was f-ilecl."127 If amicus curiae briefs signal a case's importance, 
then briefs both in favor and in opposition should further enhance 
review. This is exactly what Caldeira and Wright found. 12M Cert was 
granted in 36 percent of the cases they examined that had at least one 
brief, but in only 5 percent of those without any. While briefs favoring 
review produced stronger effects, briefs opposed also increased the prob
ability of review. 

Lower Court Conflict 
When circuits conflict with one another, or when state supreme courts 
conflict with one another on national questions, "federal law is being 
administered in different ways in different parts of the country; citizens 

li5 Manha Anne I Iumphrles, Tammy A. Sarver. and Donald R. Songer, "Going All the 
Way: How to Seduce the Supreme Court into Grantll1g CCi't," paper presented at the 
199H IllCCtlllg of the American Political Science Association, Boston, Mass. 

Iii. KeVin T. McGuire and Gregory A. Caldeira, "Lawyers, Organized Interests, and the 
Law of Obscenity: Agenda Setting in the Supremc Court," 87 AmericCllIl'o/illcal Sctellce 

Rcuiew 717 (1993). 
117 Ullited Slates 1l. Dallll, 494 U.S. 596 (1990), at 6 I 2. IIH 0l}. cit., n. 12.4, supra. 



Getting into Court 

in some circuits are subject to liabilities or entitlements that citizens 
in other circuits are not burdened with or otherwise entitled to." 129 
Thus the Court should review such cases even though they otherwise 
would not merit review. Indeed, Rule ro of the Supreme Court specifi
cally lists conflicts between or among lower courts as a reason for 
granting cert. 

Not all justices agree that sufficient credence is paid to lower court 
conflicts. In a dissent to a denial of review on the final day of the 1989 

term, Justice White pointed out that he had dissented from denial of 
certiorari sixty-seven times during the term: 

My notes on these dissents indicate that on 48 occasions I dissented because III 

my view there were conflicts among courts of appeals sufficiently crystallized 
t:o warrant certiorari if the federal law is to be maintained III any satisfactory 
uniform condition. In 7 other cases, there were differences on the same federal 
issue between courts of appeals and state courts; in another case state courts of 
last resort differed with each other. Finally, there were 1 I cases that did not 
ll1volve a conflict but in my view presented Important Issues that had not been 
settled but should be settled by this Court.I.lO 

White admitted that though some of these conflicts may not have been 
"real" or "square," in most cases the court of appeals "expressly differs" 
with another court. 

... yet certiorari is denied because the conflict is "tolerable" or "narrow," or 
because other courts of appeals should have the opportunity to weigh in on one 
side or another of the unsettled issue, or for some other unstated reason.1.l1 

At the other extreme, the Court sometimes manufactures a conflict in 
order to justify review. Thus, in a suit for equitable recoupment of a time
barred tax refund, the majority asserted that the" approach taken" by 
two courts of appeals conflicted with that "adopted" by another. 132 The 
dissenters, however, persuasively documented the absence of conflict. 1.13 

Significantly, the majority made no effort to refute the dissenters' 
assertions. 

Systematic analyses find White's concerns somewhat overstated. 
Though Ulmer et al. found little evidence that conflict affected the grant 
of cert in the 1955 term,134 Ulmer's more extensive treatment of the issue 
indicates the cruciality of intercircuit conflict to cert decisions of the 

129 Beauliell v. Ullited States, 497 U.S. 1038 (1990), at 1039. Ull [d. 1.11 [d. 
LI2 U1lited States v. Daim, 494 U.S. 596 (1990), at 601. 
UJ [d. at 6T4, 11.2,620-21, 623. 134 ()p. cit., n. 122, supra. 
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Vinson and Warren Courts, but less to Burger Court decisions, after 
controlling for other factors. us Caldeira and Wright also show conflict 
t6 have significant effects, but, unfortunately, they do not distinguish 
between conflict among lower courts and conflict with the prevailing 
direction of the Supreme Court's decisions on the issue that the case con
cerns. u (' The importance of intercircuit conflict suggests some level of 
rule-bound behavior at cert. 

Tanenhaus et al. studied a variant of the conflict hypothesis: whether 
disagreement within the court below or disagreement between different 
courts in the same case affected the likelihood of review. They found that 
the Court granted review 13 percent of the time when there is dissen
sion between or within lower courts and no other cues present, versus 6 

percent of the time when these cues are absent. 1.17 They estimate that con
flict between or within lower courts in the same case increases the prob
ability of review by o.! 1 after controlling for other cues. 

Subject Matter 
Although much evidence shows that conflict with Supreme Court pre
ferences, conflict between and among lower courts, the presence of 
the United States as a party, and activity by interest groups as amici 
curiae affect cert, less evidence indicates that the type of case docs also. 
Scholars ha ve inquired whether civil liberties or economic claims are more 
likely to be reviewed than other types of cases. 'fhe evidence that they are 
is underwhelming. Tanenhaus et a!. found that the Vinson and Warren 
Courts were more likely to hear noncriminal civil liberties cases than 
other types of cases, but were only marginally more likely to hear eco
nomic cases. m Ulmer found no effect for either civil liberties or economic 
cases after controlling for other factors, lJ9 while Caldeira and Wright sim
ilarly found that a civil liberties cue did not significantly increase the prob
ability of review after other factors were considered. '40 Issue as a cue was 
found to be significant in the Teger-Kosinski and Armstrong-Johnson 
studies, but these do not fully control for other factors. '41 

Petition TY/Je 
We note again that the Court is more likely to grant review to paid peti
tions than to unpaid ones. Less than 5 percent of the former gain review 

I.\,'i ()fJ. cit., n. I fO, supra. !3fl ()fJ. cit., n. t 24, slt/Jra. 1.17 ()". cit., n. t 16, supra. 
IlH [d. I'? 01'. cit., 11. 110, sllpra. 140 0/). cit., n. 124, slIpra. 

HI ()p. cit., n. 12_), slI/Jra. 
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in a given year, as opposed to only a fraction of a percent of the latter. 
While this might suggest a bias against indigent petitioners, the lack of 
f-iling fees no doubt produces a large number of completely frivolous 
claims. 142 

Entirely apart from the factors we have addressed are questions of 
standing and jurisdiction. Perry argues that the clerks who review the 
thousands of petitions the Court receives each year need some quick way 
of discarding as many petitions as possible.1 43 Procedural defects such as 
standing, jurisdiction, or the like provide the clerks with a valid justif-i
cation for recommending denial, one that only a handful of petitions 
survive. Though all but unexamined by other political scientists, these 
factors obviously affect the Court's decisions concerning review. 

FUTURE CHANGES 

'The system that the First Congress created in 1789 exists today with only 
a few signif-icant structural changes. The most important occurred in 
1891 when Congress created nine circuit courts of appeals and in 1925 

when the Judges' Bill of that year drastically reduced the Court's oblig
ation to decide certain cases. Many reasons seem to mitigate reformist 
inclinations. 

First, the justices do not sit from late June or early July until the f-irst 
Monday in October. 144 Because they may visit their offices, hire staff, and 
evaluate petitions for certiorari and writs of appeal during this time, they 
are not totally duty free. 14s But though it may not be accurate to view 
the interterm recess as a three-month vacation, it is markedly lengthier 
than that of the average full-time worker. 

Second, the burdens of office do not preclude the justices from speak
ing at bar and other associational meetings, granting interviews, and 
writing books and articles. The same year he became chief justice, 

1'12 E.g., III I'e Demos, 500 U.S. 16 (1991). H.l Op. CIt., n. 69, supra. 
14·1 Special sessions in 1958 and 1972 cut into this hiatus. The justices issued half a dozen 

orders between August 28 and September 17, 1958, in addition to hearing arguments 
and deciding the school desegregation ruckus in Little Rock, Arkansas: Cooper v. 
Aaron, 358 U.S. I. In '972, they reconvened on July 7, a week after adjournment, to 
stay three judgments of the D.C. Circuit concerning the searing of delegates to the 
Democratic National Convention. O'Brien v. Brown, 409 U.S. !. 

1'1.1 Their clerks are certainly busy. See Stuart Taylor, Jr., "When High Court's Away, Clerks' 
Work Begins," New Yorl, Times, September 23, '988, p. A I 2. 

273 

Rehnquist published a book on the Court,W, and throughout his tenure, 
Chief Justice Burger heavily involved himself in matters of judicial 
aclministration. Frankfurter and Fortas closely advised Presidents Roo
sevelt and Johnson. Warren served as head of the commission that inves
tigated the assassination of President Kennedy, and Justice Jackson left 
the country for over a year to preSide at the Nuremburg 'Trials of Nazi 
war criminals. 

'rhird, notwithstanding generous retirement benef-its, recent Courts 
have been among the most aged in history. The presence of sitting jus
tices who are in their eighties belies an overburdened bench. 

Fourth, the most time-consuming portion of the justices' work con
sists of writing opinions. 'The justices equally divide the task of writing 
opinions of the Court among themselves, which currently requires each 
to write an average of ten or twelve per term. At their own volition, the 
Warren Court justices also wrote an average of one and a quarter special 
opinions (concurrences and dissents) per orally argued case; the Burger 
Court justices averaged 1.6. 1

'17 Table 6.9 displays the frequency with 
which the Rehnquist Coun Justices have written opinions in the formally 
decided cases of the! 986-99 terms. 14H The difference between I I percent 
- the share of the opinions of the Court that each justice is expected to 
bear - and the percentages that appear in T~lble 6.9 inclicates the extent 
to which each of them engages in special opinion writing. Except for 
the Chief Justice ancl Blackmun, they all write approximately twice the 
minimum required, with Stevens more than three times the minimum, 
and Brennan slightly less. Overworked justices would hardly display such 
behavior. 

Finally, Congress effectively eliminated the last vestiges of the Court's 
obligatory jurisdiction in 1988. No longer must the Court hear appeals 

14" William H. Rehnquist, Fhe SU/Jrellle Comt: How It Was, How It Is (New York: 
Morrow, 1987). 

I-II I-Iarold J. Spaeth and Michael E Altfeld, "Influence Relationships within the Supreme 
Court: i\ Comparison of the Warren and Burger Courts," 3 8 Political Research 
Qllarterly 70 (1985). 

HU We count citations to orally and nonorally argued cases appearing III the front portion 
of the Lawyers' EditlOlI of the United States I<.efJorts. Nonparticlpatlons are excluded. 
CoauthOring counts as an op1l1lOn. Note that an undcrcount results for each iustlce 
because the unsigned per cUriam opllllOns are authored by the aSSigned Justice. The 
2000 term produced little change in the IUStiCeS' behaVIor. The percentage for each IS: 
Rehnqulst '5.6, Stevens 35.5, O'Connor 20.0, Scalia 35.1, Kennedy 15.6, Souter 22·4, 
Thomas 24.7, Ginsburg 22.1, Breyer 28.9. 



TABLE 6.9. Frequency and Percentage of Total Opinion Writing by Justice by Terma 

1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 Total 

Blackmun 41 30 48 32 24 32 33 25 265 
26.1 20.4 32.2 23.2 19.2 26.7 27.5 27.2 25.3 

t-.l 
'-J 

Brennan 48 40 45 46 179 ..,. 
30.0 27.4 30.6 33.3 30.3 

Breyer 17 19 25 28 23 27 139 
19.3 21.8 26.0 28.3 25.0 31.8 25.4 

Ginsburg 27 21 19 15 22 18 17 139 
28.7 23.1 21.6 15.6 22.2 19.6 20.0 21.6 

Kennedy 14& 29 32 28 26 24 21 15 18 12 20 19 18 276 
20.9 19.7 23.4 23.0 21.7 20.0 22.3 16.3 20.5 12.5 20.2 20.7 21.2 20.3 

Marshall 37 29 32 32 32 162 
23.1 19.7 21.6 23.2 25.6 22.6 

O'Connor 43 36 34 28 25 37 31 28 29 14 22 17 15 14 373 
27.0 24.8 23.6 20.4 20.0 30.8 25.8 30.1 31.5 15.9 23.2 17.3 16.5 16.5 23.5 

Powell 39 39 

24.5 24.5 

Rehnqust 26 24 23 22 19 22 22 16 16 16 15 17 19 15 251 

16.3 16.6 15.5 15.9 15.2 18.3 28.3 17.0 17.4 18.2 15.8 17.2 20.7 17.6 17.0 

Scalia 42 43 44 41 43 42 32 33 22 28 29 34 22 23 478 

26.9 29.9 29.7 29.7 34.7 35.0 26.7 35.1 24.2 31.8 30.2 34.3 23.9 27.1 30.0 

Souter 12 23 26 27 18 19 19 21 15 27 208 

10.8 20.1 21.7 28.7 19.6 21.6 19.8 21.2 16.3 31.8 20.9 

Stevens 62 45 55 57 44 47 45 36 36 39 35 36 44 37 618 

39.0 30.6 37.4 41.3 35.2 39.2 37.5 38.3 39.6 45.3 36.5 36.4 47.8 43.5 38.6 

Thomas 21 24 21 23 22 15 17 24 23 190 
t-> 21.2 20.0 22.3 25.0 

'-J 
25.3 15.6 17.2 26.1 27.1 22.0 

Vl 

White 40 44 33 29 29 25 24 224 

25.2 29.9 22.1 21.0 23.2 20.8 20.2 23.4 

J Percentages are percent of cases in which each justice wrires an opinion. 
b Partial term. 
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in which a state court voided an act of Congress or upheld a state law 
against a challenge to its constitutionality. Although these cases com
prised less than 5 percent of the Court's docket, the justices had com
plained that they usurped too much of their time and resources. 149 

SUMMARY AND CONCLUSIONS 

Unlike the vast majority of American courts, state and federal, the 
justices remain abreast of their docket. Notwithstanding a substantial 
increase in the number of cases the Court has been petitioned to review 
over the past half-century, the justices make their decisions to grant or 
deny review within a few weeks of their receipt, with the notable excep
tion of "relisted" cases, which may remain in limbo for months. If 
accepted during the first four months of the Court's term, the case will 
likely be decided before adjournment, otherwise during the following 
term. Because of the currency of its docket, the luxury of a three-month 
summer vacation, and the justices' failure to speak with a single unequiv
ocal voice, the likelihood of appreciable change in the Court's jurisdic
tion or procedures is slight. 

The link that connects the various factors that determine who gets 
into the Supreme Court are the individual justices' personal policy goals. 
Given the freedom to select for review such cases as they wish, the factors 
that govern selection and the strategies that the various justices employ 
in voting to review a case are matters of individual determination. ISO 

Although analyses of case selection have primarily focused on peti
tions for certiorari rather than writs of appeal, a fairly detailed picture 
of the considerations that enter into the justices' choice has emerged. 

We have demonstrated that even the two legal requirements for getting 
into Court - jurisdiction and standing to sue - are subject to the justices' 
control, although Congress, compatibly with the proVisions of Article III 

149 Weisberg, Of}. CIt., n. 44, StlfJrcI, p. 138. The number of clerks to which each justice 
is entitled has increased with the growth in the Court's caseload, from one to two 
following World War II to three in the 19605 and to four in the 1970S. "Rx for an 
Overburdened Supreme Court," 66 judicature 397 (1983). 

1.111 Lee Epstein, who has examined the justices' papers as extensively as anyone we know, 
has found absolutely no examples of logrolling (personal communication, February II, 
2000). Moreover, no systematic evidence exists that junior justices cue on SIgnals from 
senior justices during conference votes on cert. Sec, e.g., Perry, 0{1. cit., n. 69, p. 48. 
But Burger did pass at conference and merits votes - especially the latter - far more 
than any of his colleagues. We assume he did so to control the assignment of the Court's 
opinIon. 
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of the Constitution, determines the Court's jurisdiction. lSI As with other 
congressional legislation, however, the Court interprets the language and 
intentions of Congress. So also here. And though some of the elements 
of standing to sue are constitutionally grounded, while decisional law 
has produced others, the precedents governing both kinds are no less 
subject to judicial manipulation than are those governing other areas of 
the law, as we documented in Chapter I. 

As for the nonlegal factors that govern case selection, although a fully 
explainable model remains to be constructed, we do know that in addi
tion to amicus curiae briefs and the presence of the United States as a 
party, the justices are concerned with ( I) a desire to reverse errant lower 
court decisions, and (2) the likelihood of winning on the merits (at least 

for affirtll-mindec\ justices). 
With the exception of the informational model above (pp. 265-6 7), 

which was derived from a formal model, these results do not clearly 
distinguish between attitudinal and rational choice approaches. While 
attitudinalists were the first to assess the likelihood of winning on the 
merits as a predictor of certioran votes,1.\2 such behavior is only implied 
from the attitudinal model; it is not formally derived from it. Alterna
tively, while rational choice cert models can, of course, look forward to 
the decision on the merits as the endpoint of the game, II.! that is not 
necessarily the case. In policy-based rational choice models winning on 
the merits might not be important if the endpoint of the game - so often 
the case in Judicial rational choice models - is Congress. Under such 
Illodels, a justice llllght prefer losing on the merits in order to Induce a 
congressional override that would improve the policy to one better than 
the Court could or would do on its own. iS

" 

Moreover, under rational choice theory, the goals of the justices could 
include legal values such as intercircuit consistency. 'rhus, a justice might 

III We no longer vouch for the accuracy of the statement that Congress determines the 
Court's jurisdictton, given the Court's current penchant for indiscriminately declaring 
acts of Congress unconstituttonal. See the discussion in Chapter 1 at pp. 32-6. Also 
sec Fe/her (I. TmIJIII, 5 i 8 U.S. 651 (1996 ). 

II). Schuhert, 1959, op. cit., n. 63, slIpra; Schubert, 1962, oIl, cit., n. 63, SlI/IW. For recent 
work, sec Boucher and Segal, oil. cit., n. 102, supra. 

1.1.\ CaldeIra, Wright, and Zorn, 0/1. cll., n. 9), 511/11'11. 

1.\01 Pablo T. Spiller and Emerson II. Tiller, "Invitations to Overnde: CongreSSIonal Rever
sal of Supreme Court Decisions," 16 11ltel'llatiOl/{tll~C{lielU or Law ami h:OI/(}lIlics 50 3 
(1996 ); Lon Hauscgger and Lawrence Ballin, "Inviting CongreSSIonal ActIon: A Study 
of Supreme Court Motivations in Statutory Interpretations," 43 Amcrictlll ./Olll'llill or 
PolitiCll1 SClCllCC 162 ( 1999). 
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rationally prefer that a law be interpreted uniformly throughout the 
United States rather than that it be interpreted compatibly with his or 
her preferred position in only part of the country. In such a model, resolv
ing intercircuit conflicts would be key and winning on the merits of lesser 
importance. 

The clearest divide between the legal model, the attitudinal model, 
and the rational choice model rests on the decision on the merits, which 
is where we next focus our attention. 

7 

The Decision on the Merits 

The Legal Model 

Chapters 7 and 8 begin where Chapter 6 left off: with the considerations 
that apply once the Court has agreed to hear a litigant'S case. Accord
ingly, we start with a discussion of the stages that follow the decision to 
decide a case and the considerations that govern the disposition of these 
cases. We especially emphasize the legal and political factors that affect 
the justices' decisions. In this chapter we focus on the process of decid
ing cases and the influence of legal factors; in the next chapter we focus 
on the attitudinal and rational choice explanations. 

PROCESS 

Cases that receive full treatment from the Court - that is, those that are 
orally argued and decided with a full opinion (which are also referred to 
as formally decided cases) I - are typically subject to three votes. We con
sidered the first of thesc - the decision to decide - in the previous chapter. 
If the Court votes to grant cert or to note probable jurisdiction, the other 
two vmes occur following oral argument. These are the original vote on 
the merits and the final vote on the merits. Palmer refers to them more 
accurately and dcscriptively as "confcrence votes on the merits" and 
"report votes on the mcrits. 2 We know relatively little about the former 
votc, a great deal abollt thc latter. First, though, we present a discllssion 
of oral argument. 

, But a forma lIy decided case need not be deCided on the merits of the controversy, as we 
pointed out 111 Chapter 6. 
Jan Palmer, The Vii/SOli Court EI'II: 71Je Supreme Court's Clm(erellce Votes (New York: 
AMS Press, 1990), p. 97. 
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Oral Argument 

Oral argument is the only publicly visible stage of the Court's declsion
making process. The extent to which it affects the justices' votes is prob
lematic. The justices aver that it is a valuable source of information about 
the cases they have agreed to decide/ but that does not mean that oral 
argument regularly, or even infrequently, determines who wins and who 
loses. Justice Powell's docket sheets, which systematically summarize the 
position taken by each justice in conference, make virtually no reference 
to oral argument. Presumably, if oral argument proved pertinent, Powell 
would have reported it:! The conference vote on the merits occurs within 
72 hours of oral argument; hence, it is likely to be fresh in the justices' 
minds. On the other hand, the Court rigorously limits the time for argu
ment to 30 minutes for each side, with a few exceptions when an hour 
is allotted.s 

The Court devotes fourteen weeks per term to oral argument, two 
weeks each during the months of October through April. During this 
time, it sits in public session on Mondays, Tuesdays, and Wednesdays, 
from fO A.M. to noon, and from I to 3 P.M. This schedule provides an 
upper bound for the number of orally argued cases that the Court will 
consider during a term: four per day for three days over each of four
teen weeks, for a normal maximum of T 68 cases. The clerk of the Court 
schedules oral argument; it typically occurs between four and six months 
after the justices have agreed to review the case. Several weeks before 
the date of argument, the justices receive the briefs filed by the parties 
to the litigation, along with those that interested nonparties may have 
submitted (amici curiae). Such nonparties receive permission from the 
parties themselves or they may motion the justices for permission to file 
a brief stating their view of the proper resolution of the controversy. The 
parties' consent need not be had for the Solicitor General to file a brief 

Robert L. Stern and Eugene Gressman, Supreme Court Practice, 5th cd. (Washington: 
Bureau of National Affairs, 1978), pp. 730-35; William H. Rehnquist, The Supreme 
Coltrt: How It Was, How It Is (New York: Morrow, 1987), pp. 271-85. 

4 Justice Powell's docket sheets arc housed in the law library of the Washington and I.ee 
I.aw School in Lex1I1gton, Virginia. We greatly appreciate the unstll1tll1g assistance - far 
beyond the call of duty - provided by John N. Jacob, the Law School's archivist, in 
making these documents available to us and to Lee Epstein. 

S Rules limiting the time of oral argument are a modern phenomenon. They did not exist 
early 111 the Court's history. Previous to the current time limits, the Court allowed each 
side an hour 111 important cases, 30 minutes in the remainder. Rehnquist, op. cit., n. 3, 
stlpra, pp. 274-75. 
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on behalf of the United States, or for the authorized official of a federal 
agency, state, territory, or political subdivision of a state or territory to 
(lie' on its behalf.(' Nongovernmental interests generally have little trouble 
gaining permission from the Court to file briefs. Between 1969 and r 9 81 , 

only I I percent of motions for leave to file amicus briefs were denied.
7 

Most frequently participating as amici arc states, followed by corpora
tions and business groups, and citizen organizations. Individuals rarely 

(ile. H 

Lawyers filing amicus briefs on behalf of organized interests are not 
allowed to present oral argument except "in the most extraordinary cir
cumstances."') Nevertheless, interest groups arc often parties, in which 
case their lawyers may engage in the oral argument. For instance, the 
NAACP Legal Defense Fund (LDF) sponsored the historic case of Brown 
v. Board of Educati011 10 with the plaintiff represented by the LDF's chief 
counsel, Thurgood Marshall. For public interest lawyers representing 
groups such as the NAACP or the ACLU, the Supreme Court serves as 
a forum not just for winning clients' cases but for promoting the cause 

that the group espouses. II 
While we know of no systematic information indicating the influence 

of oral argumenr on the justices' decisions, we do know what interests 
the justices most about oral argumcnt: the policy implications of poten
tial decisions. Over 40 percent of the justices' questions at oral argument 
involve policy, whereas less than 10 percent involve either prececlential 

or constitutional issues. 12 

The Confcrcncc 

No one IS permitted to attend the Justices' conferences except the jus
tices themselves. At these meetings, the justices decide whether or not to 
hear the cases they have been asked to review; they discuss and vote on 

" Rule .17 of the Rilles o( the SIIII1"(,l11e Court o( the Ullited States, 5 l 5 U.S. at 1244-4 6. 
1 Karen O'Connor and Lec F.pstein, "Court Rules and Workload: A Case Study of Rules 

Governing Amicw; Curiae PartiCipation," 8 Iustice System/ouma/ 35 (19 8 3). 
H Gregory Caldeira and .John Wright, "Amici Curiae PartICipation Before the Supreme 

COLIn·: Who PartiCipates, When, and How Much," 52./olmw/ o( Po/itlcs 782 (I 990). 

~ Supreme Court Rule 28, 5 I 5 U.S. at 1233. 
10 147 U.S. 483 (I954). 
" jonathan Casper, Lawyers he(ore the Warrell Court (Urbana: UniverSity of IllinOIS Press, 

197 2 ). 

11 Timothy Johnson, "Information, Oral Arguments, and Supreme Court Decision 

Making," Al11enc(lIl Politics Research Iforthcomingl· 
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whether to affirm or reverse the cases before them; and assignments 
are made to write the opinion of the Court. What transpires in the con
ference is often described as Washington's best-kept secret. What little 
we know we learn long after the fact, apart from an occasional state
ment in an opinion, the justices' private papers, or their off-the-bench 
communications. 

According to Chief Justice Rehnquist, conferences convene on 
Wednesday afternoons following oral argument and on Friday mornings. 
The Wednesday conference votes on the cases at which oral argument 
was heard the preceding Monday, while the Friday conference disposes 
of the orally argued cases from Tuesday and Wednesday. The second part 
of the conferences that dispose of orally argued cases is devoted to the 
consideration of cases the Court has been asked to review. 13 

At one time, the process apparently involved two stages, with the chief 
justice speaking first, followed by the others in descending order of 
seniority. The second stage, in which the justices voted to affirm or 
reverse, proceeded in the opposite order: the most junior voted first, the 
chief justice last. Sometime between the Vinson Court (1946-52) and 
the Warren Court (1953-68), the process became a single stage, with 
the justices speaking and voting in order of seniority.14 

'fhe Court follows basically the same procedure with regard to the 
decision to decide a case, except that the discussion on the merits "is 
Illuch less e1aborate."15 Chief Justice Rehnquist reports that "Iw]ith occa
sional exceptions, each justice begins and ends his part of the discussion 
without interruption from his colleagues." He further states: 

When I first went on the Court, I was both surprised and disappointed at how 
little interplay there was between the various Justices during the process of con
ferring on a case. Each would state his views, and a junior justice could express 
agreement or disagreement with views expressed by a justice selllor to him earlier 
111 the discussion, but the converse did not apply; a Junior justice's views were 
seldom commented upon, because votes had been already cast up the line, Like 
most jUlllor justices before me must have felt, I thought I had some very signif
Icant contributions to make, and was disappointed that they hardly ever seemed 
to influence anyone because people did not change their votes in response to my 
contrary views. I thought it would be desirable to have more of a round-table 
discussion of the matter after each of us had expressed our views. I-Iavlllg now 

1.1 Rehnquist, (1), Cit" n. 3, supra, pp. 287-88, 289. 
,.. Saul Brenner and Jan Palmer, "Voting Order in Conference on the Vinson Court," 

unpublished manuscript, 1991. 
15 Rchnquist, op. cit., n. 3, supra, p. 289. For a description of the Court's decision to decide 

practiccs during the Vinson Court, sec PalmcI, op. cit., n. 2, su/)ra, pp. 26-30. 

Process 

sat" in conferences for fifteen years [as of 19871, and risen from nmth to seventh 
to first" In sellionty, r now realize - with newfound clarity - that while my idea 
IS ,fine 1Il the abstract It probably would not contribute much III practice, and at 
any rate IS doomed by the selliority system to which the senior justices naturally 
adhere. I

" 

.Justice Scalia has echoed Rehnquist's sentiments, but without endors
ing Rehnquist's approval of the lack of interchange among the justices. 
[n response to questions following a speech at the George Washington 
University Law School, Scalia said that "not very much conferencing 
goes on" in conference. He used "conferencing" in the sense of efforts 
to persuade others to change their minds by debating matters of dis
agreement. "[n fact," he said, "to call our discussion of a case a con
ference is really something of a misnomer. It's much more a statement 
of the views of each of the nine .Justices, after which the totals are 
added and the case is assigned." (-(e went on to say that he doesn't like 
this: "Maybe it's jllst because ['m new. Maybe it's becallse ['m an ex
academic. Maybe it's because ('m right." He concurred with RellIlquist's 
observatioll that his own remarks "hardly ever seemed to influence 
anyone because people did not change their votes in response to my 
contrary views."17 However, Powell's annotated docket sheets report 
many instances of a justice acceding to or being persuaded by the views 
of another justice. Not uncommonly, vote changes did result. Admittedly, 
most such instances resulted when the changing justice was initially 
ambivalent: "not at rest," to use Powell's phrase. 

On the other hand, according to a former clerk for Justice Blackmun, 
the give and take of conference is so unimportant to the justices that 
Justice Stevens would sometimes phone his votes in from his winter home 
in Florida. IM Justices absent from the conference do commonly cast a 
vote, usually via a written memo. 

Although the other branches of government have opened their pro
ceedings to a degree of public scrutiny, the Supreme Court has adamantly 
refused to follow this trend. On the other hand, unlike Congress and the 
executive branch, the Court has provided the public with all relevant 
materials pertaining to its decisions: bnefs, transcripts of oral argument, 

1(' op. CIt., n. 3, 511111"lI, pp. 290-9 I. 
11 "Ruing Fixed 0plIlions," New York Tillles, February 22, 1988, p. 20; reprinted in 

I-Iarold J. Spaeth and Sauillrenner, eds., Stlldies ill u.s. Suprellle COllrt /lehaulor (New 
York: Garland, '990), pp. 2.56-57. 

IH Edward Lazarus, Closed Chamhers; The First Eyelllitlless AccOlmt o( the E/Jlc Struggles 
illslde the Suprellle Court (New York: Times Books, 19911), p. 279. 
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the record of lower court proceedings, as well as the opinions of the 
justices themselves. The Court justifies its refusal to open its conferences 
to public examination on the ground that it would jeopardize its effec
tiveness as an authoritative policy-making body. While still an associate 
justice, Rehnquist provided what appears to have been the first full
blown defense of the practice. He gave four reasons for the secrecy. 

First, "Ia] remarkably candid exchange of views" occurs. "No one 
feels at all inhibited" about being quoted out of context or that "half
formed or ill conceived ideas" might subsequently be "held up to public 
ridicule." Second, each justice is required to do his or her own work. 
Unlike members of the President's Cabinet, who are "generally flanked 
by aides," the justices are forced to prepare themselves personally for the 
conference. Third, public scrutiny or press coverage could subject the 
Court to "lobbying pressures" intended to affect the outcome of deci
sions. Fourth, "occasionally short-tempered remarks or bits of rancorous 
rhetoric" are uttered which might transcend the cordiality that exists 
among the justices if they became part of a public record. 19 

THE CONFERENCE VOTE ON THE MERITS 

We know precious little about conference voting, not only because of an 
historic lack of information, but also because much of what was com
municatedlacked accuracy. For instance, Professor J. Woodford Howard 
contended that changes in the justices' voting between the original and 
final votes on the merits were "so extensive in empirical reality as to pose 
very serious problems of classification and inference. ,,20 Yet support for 
his assertion that voting fluidity belies the validity of the attitudinal 
model as the explanation for the justice's behavior rests exclusively on 
anecdotal evidence. We falsify Howard's assertion below. 

The justices' docket books contain the records of their conference 
voting. 21 The justices are provided these books at the beginning of each 
term so that they may individually keep a record of the votes cast in con
ference, the dates of votes, and to whom the opinion of the Court was 
assigned, by whom, and when. Although these books become the private 

19 Mort Mintz, "Rchnquist Strongly Defcnds Sccrccy III Suprcmc Court," Washington 
Post, January 28, 1977, p. A2. 

20 "On the Fluidity of Judicial Choice," 52 Amencall Political Science I~eview 43 (1968), 

at 44. 
l! Jan Palmer and Saul Brenncr, "Working with Suprcmc Court Dockct Books," 81 Law 

Library joumal 41 (1989); Palmcl; o{J. cit., n. 2, supra, pp. 34-49. 

The Conferel1ce Vote 011 the Merits 

property of the justice to whom they are issued, several have made 
them available to posterity along with their other private papers. Seven 
of "the cleven justices who served on the Vinson Court opened their 
docket books to the public, as well as several who served on the Warren 

ComtY 

Fluidity and the Attitudinal Model 

Not until 1980 did the first scientific analysis of the original vote on the 
merits appear: Professor Saul Brenner's reexamination of Howard's 
assertions about voting f1uidity.LI Brenner found that the Vinson Court 
justices voted the same way at the original and final votes on the merits 
86 percent of the time overall, and 91 percent of the time in major cases. 
In 8.6 percent of the cases, a voting change transformed a minority or a 
tie into a majority. Similar findings resulted from his study of the latter 

. fl W C' 24 portion 0 t le arren ourt. 
Apart from the incidence of fluidity, current work has directly assessed 

the compatibility of the attitudinal model with changes between the 
original and final votes on the merits. Not only do these studies find no 
incompatibility, they also show that the attitudinal model explains those 
that do OCClIr, while the role and small-group explanations favored by 
other scholars do not. Thus, ideological voting on the Vinson Court did 
not decrease between the original and Ilnal votes on the merits, which 
would clearly be the case if nonattitudinal variables intervened. Is When 
minimum winning coalitions on the Warren Court broke up, they most 
often did so when the marginal justice in the majority was Ideologically 

!l Palmcr, op. nt., n, 2, supra, contains a meticulous compilation of confcrence votll:gon 
thc Vinson Court, With a complete casc-by-case record of thc JustICCS' voting and oplllion 
assignmcnts, along With an assortment of other pcrtlncnt idcntifying information. As a 
result of Palmer's work, scholars now havc a highly accurate record of at least threc 
voting data points for each of the Court's formally dcclded cases: the vote whcthcr or 
not to accept thc case for review, conference votll1g, and thc report votc. Palmcr's Vinson 
Court data includes every :lVaiiahle vote, not just thosc cast In the formally dcclded 
cases. Thcse data arc available 111 machine-readable form as "The Vinson-Warren Data
hase" ilt www.ssc.lllsu.cduf-plsfpljp. 

1.\ "FlUIdity on thc Ul1Ited States Supreme Court: A Rc-cxaminatlon," 24 AmcncClII.fo/{1'IIal 
or Polin cal Seicllcc 526 (1980); rcpl'lnted III Spacth and Brenner, op. cII., n. 17, sulJl'a, 
pp, 5:1-60. 

)., Saul IIrcnncr, "Fluidity on thc Suprcme Court, 1956-1967," 26 AmcrrcClIl]ott1'llal or 
I'olillcal SeICllcc '\88 (1982); rcprinted in of!. cil., n. 17, stlpra, pp. 61-65, 

1.\ Saul Brcnner, "l(i~ological Votlllg on the Vinson Court: A Comparison of thc Original 
Vote on thc Mcrits with thc Final Votc," 21 Polity 102 (1989). 
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closer to a dissenting justice than he was to any member of the 
majority.26 Attitudinal factors also accounted for majority-minority 

voting shifts by members of the Warren Court when the original vote 
coalition did not break up. Conversely, a set of nonattltudinal factors 
did not explain these voting shifts: the length of service of the shifting 
justice,27 the importance of the case, whether the Court affirmed or 

reversed the decision of the lower court, whether dissent occurred on the 
lower court, whether the original vote coalition was large or small, 
whether the Court declared action unconstitutional or overruled one of 
its precedents. 28 

The foregoing pattern continues through the Burger Court ( [969-85 
terms). In 7.4 percent of its cases, the direction of the Court's decision 
changed between the final merits vote and the published report vote. The 
issue areas of these 225 cases bear approximately the same proportion 
as do those in the Burger Court's formally decided dockets overall. But 

when we examine the most drastic reversals, that is, where no more than 
a single justice dissents from the final result (32 percent), we find that 
the area of judicial power accounts for more than any other, 27 percent. 

26 Saul Brenner and Harold./. Spaeth, "Malority Opilllon Assignments and the Mainte
nance of the Original Coalition on the Warren Court," 3 2 Alller/caIl]oumal of Politi
cal SClellce 72 (1988); Saul Brennel; Timothy M. Hagle, and Harold J. Spaeth, "The 
Defection of the Marginal Justice on the Warren Court," 42 PolitIcal Research Quar
terly 409 (1989). 

27 I-Ioward posits the existence of a so-called freshman effect as the first of his non ideo
logical intervening variables. He defines it as "unstable attitudes that seem to have 
resulted from the process of assimilation to the Court. It is not uncommon for a new 
Justice r.o undergo a period of adjustment, often about three years III duration, before 
his voting behavior stabilizes into observable, not r.o mention predictable, patterns." Op. 
CIt., n. 20, supra, p. 45. Most recent studies discount the eXistence of a freshman effect. 
See Edward V. I-Ieck and Melinda Gann Hall, "Bloc Votlllg and freshman Justice Revis
Ited," 43]ournal of Politics 852 (1981); John M. Scheb II and Lee W. Ailshie, "Justice 
Sandra Day O'Connor and the 'Freshman Effect,'" 69 Judicature 9 (1985); Thea F. 
Rubin and Albert P. Melone, "Justice Antonin Scalia: A First Year Freshman Effect?," 
72.111dicature 98 (1988); Albert P. Melone, "ReVisiting the Freshman Effect Hypothe
SIS: The First Two Terms of Justice Anthony Kennedy," 74 .Judicature 6 (1990). Cf. 
Timothy M. I-Iagle and Carolyn l. Speer, "A New Test for the Freshman Effect: Justices 
Scalia and Kennedy," paper presented at the 1991 meeting of the American Political 
Science Association, Washington, D.C. 

2H Timothy M. Hagle and Harold./. Spaeth, "Voting Fluidity and the Attitudinal Model 
of Supreme Court Decision Making," 44 PolitIcal Research Quarterly 1 19 (1991). Cf. 
Forrest Maltzman and Paul Wahlbeck, "StrategIc Considerations and Voting Fluidity on 
the Burger Court," 90 AmericallPo/itical Science ReVIew 58 I (1996), who find evidence 
that fluidity IS more likely to occur in complex cases, defined as those with multiple 
issues, legal provisions, and opinions. ld. at 587. They also find that dissenters, and par
ticularly solo dissenters, arc likely to suppress dissent. 
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Ti\ 1\ I.E 7. I, A 'l)'/JO/ogy of SU/Jreme Court Decisl(m-Ma/,mg Models on the 
Merits 

Source of influence 

I,eglslators 

./udges 

Temporal influence 

Past 

I,egal model: text and Intent 

I.egal model: precedent 

Present 

Rational chOIce model: 
separation of powers 

Attttudinal model 

By comparison, only [2 percent of the Burger Court's cases overall 
concern the exercise of judicial power. Moreover, half of these extremely 
altered judicial power cases pertain to the low salient matter of moot
ness. I-Ience, we may preliminarily conclude that strong fluidity -

altering the outcome of a case - rarely occurs, and when it cloes it dis

proportionately happens because most of the justices switch their votes 
to avoid a decision on the merits of the controversy. 

TilE REPORT (OR FINAL) VOTE ON TilE MERITS 

At any point between the conference vote on the merits and the clay a 

decision is announced, justices are free to change their votes. Their posi
tion when the decision IS announced constitutes the final vote on the 
merits. 

In Table 7. I we present a typology of the most prominent models of 
Supreme Court decision making (see Chapters 2 and 3) as applied to the 
vote on the merits. Sources of influence include legislators and judges. 

When the justices rely on the rulings of past judges, they are following 
precedent. But when justices follow their own (present) preferences, they 
behave attitudinally. When justices rely on the text and intent of the con
stitutions and statutes, they follow text and intent. But when they strate
gically defer to the constraints imposed by current legislative majorities, 
they behave consistently with the rational choice separation-of-powers 

model. 
In this chapter we begin our cxamination of the factors that influence 

the final vote on the mcrits with the most important component of the 
legal model, stare decisis, or precedent. We then conclude this chapter 

with a shorter section on text and intent. 
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Starc Dccisis29 

According to political scientist Ronald Kahn, Supreme Court decision 
making can best be understood as a constitutive process, by which 
"members of the Supreme Court believe that they are required to act in 
accordance with particular institutional and legal expectations and 
responsibilities. ,,:10 Thus, "justices must be principled in their decision
making process.,,]l "Respect for precedent and principled decision 
making are central to Supreme Court decision-making.,,32 

Kahn's prime example of principled, precedential decision making is 
the plurality opinion in Planned Parenthood v. Casey;)] the 1992 abor
tion decision that reaffirmed, in part, Roe v. Wade's3'1 right to abortion. 

Certainly, the plurality's explanation of why it voted the way it did 
focused heavily on the doctrine of stare decisis. Opening with the stir
ring claim that "[lliberty finds no refuge in a jurisprudence of doubt,,,35 
the Court declared that "[a Ifter considering the fundamental constitu
tional questions resolved by Roe, principles of institutional integrity, and 
the rule of stare decisis, we are led to conclude this: the essential holding 
of Roe v. Wade should be retained and once again reaffirmed. ,,36 While 
noting that stare decisis in constitutional questions is far from an 
inexorable command;'7 the Court explained why Roe differed: 

Where, 111 the performance of its Judicial duties, the Court decides a case 111 such 
a way as to resolve the sort of intensely divisive controversy reflected in Roc and 
those rare, comparable cases, its decision has a dimension that the resolution of 
the normal case does not carry. It is the dimension present whenever the Court's 
II1terpretation of the Constitution calls the contending sides of a national con
troversy to end their nanonal division by accepting a common mandate rooted 
in the Constitution. 

The Court is not asked to do this very often, having thus addressed the Nanon 
only tWIce 111 our lifetime, in the decisions of Brown and Roe. But, when the 
Court does act in this way, its decision requires an equally rare precedcntlal forcc 
to counter the inevitablc cfforts to ovcrturn it and to thwart its implemcntation. 
Some of thcse efforts may be mere unprll1clpled emotional reactions; others may 

l.~ Parts of this section derive from Harold .I. Spaeth and Jeffrey A. Segal, MaJonty Rule 
or Millortty Will: Adherence to Precedent Oil the U.S. Supreme Court (New York: Cam
bridge University Press, 1999). 

10 Ronald Kahn, "Interpretive Norms and Supreme Court Decision Makll1g: The Rehn
quist Court on Privacy and Religion," in Cornell W. Clayton and Howard Gillman, cds., 
Supreme Court Decision Making: New Institutionalist AIJIJ1'oaches (Chicago: University 
of ChIcago Press, 1999), p. 175. 

.II Id. at 176. .12 Id. at 178. 1J 505 U.S. 833. .J.\ 410 U.S. 113 (1973). 
1.1 50 5 U.S. 833 at 843. J(, [d. at 845-46. .17 Ed. at 854. 
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proceed from prinCiples worthy of profound respect. Bm whatever the premises 
of opposition may be, only the most convincing justification under accepted stan
(lards of precedellt could suffice to demonstrate that a later deCision overruling 
the first was anythlllg but a surrender to political pressure, and an unjustified 
repudiation of the principle on which the Court staked its authority 111 the first 
place. So to overrule under fire III the absence of the most compelling rca son to 

reexamine a watershed deCIsion would subvert the Court's legitimacy beyond any 
serIOUS questlon.,J" 

In further support of his thesis, Kahn quotes from the opinion: "Our 
obligation is to define the liberty of all, not to mandate our own moral 
code. ,,19 Kahn declares that "the joint opinion in Casey emphasizes that 
a continuing commitment to stare decisis requires a reaffirmation of 
l{oe. ,,40 

Kahn's vicw is far from uniquc. Journalists and scholars alike were 
quick to accept the triumvirate's explanation that stare decisis influenced 
its decision. Linda Greenhousc's analysis of the decision accepts at facc 
value the claim that adhering to Roe v. Wade was necessary even for 
justices who continued to have doubts about the decision:ll The Chicago 
Ti-ihul1e declared that the "decision relied on the time-honored doctrine 
of respecting legal precedellt."42 

With all due respect, we couldn't disagree more:1J We begin with the 
basic notion that those wishing to assess systematically the Influence of 
precedent must recognize that in many cases Supreme Court decision 
making would look exactly the same whether justices were influenced by 
precedent or not. Consider the Court's decision in I{oe /J. Wade. The 
majority found a constitutional right to abortion that could not be 
abridged without a compelling state interest. The dissenters found no 
such right. In subsequent cases, .Justices Blackmun, Brennan, Marshall, 
and others continued to support abortion rights. While we could say that 

I" Ed. ;11 H6(}-(}7, \'1 Kahn, Ol). cit., n. 30, p. 180. ·HI Id. 
·11 I.inda Grcenhouse, "A "felling Court Opinloll," Ncw Yorl, nilleS, July I, 1992, p. A,. 
4) William Neikirk and (;Ien Elsassel; "Top Court May Face Backlash," Chicago Tribul/c, 

July I, 1992, p. I. Also see Enn Daly, "Reconsidering Abortion I.aw: I.iberty, Equality 
and the Rhctonc of ['Imllled [,arellthood 11. Casey," 4 5 Allle1'lcall UlII1IC1'sity Law ReView 
77 (1995); C. I~lainc Howard, "The Roe'd to ConfUSion: f'/mmed I'arcllthood v. Casey," 
30 HOI/stOll Law l~c1Jfew 1457 (1993); and Earl M. Maltz, "Abortion, Precedent and 
the Constitution: A Comment on f'lal1l1cd Parellthood u. Casey," 68 Notre Dallle Law 
Re1lIClIJ I I (1992). 

'II Evidenced in part by our prediction of the outcome of f'/(IIlIfed Parellthood on the day 
before the deCISion was announced, Interview with Gene Healy, W.JR Radio, Den·olt, 
June 28, 1992. 'rhe prediction correctly specified how each of the Justices would vote, 
largely for the reasons specified in the remainder of this sectIon. 
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choices in these cases were based on the precedent set in Roe, it is just 
as reasonable - arguably, more so - to say that those justices would have 
supported abortion rights in subsequent cases even without the prece
dent in Roe. Thus, even in a system without a rule of precedent, Justice 
Scalia would continue to support the death penalty, nonracial drawing 
of congressional districts, limited privacy rights, and so on. When prior 
preferences and precedents are the same, it is not meaningful to speak 
of decisions as being determined by precedent. For precedent to matter 
as an influence on decisions, it must achieve results that would not 
otherwise have obtained.44 As Judge Jerome Frank stated, "Stare decisis 
has no bite when it means merely that a court adheres to a precedent 
that it considers correct. It is significant only when a court feels con
strained to stick to a former ruling although the court has come to regard 
it as unwise or unjust. ,,45 

Did the plurality opinion in Casey give any indication that its authors 
considered the ruling in Roe to be unwise or unjust? For the most part, 
the answer is "no." While the authors pointed out that "time has over
taken some of Roe's factual assumptlons,"46 and that some parts of Roe 
were unduly restrictive, the decision "has in no sense proven unwork
able,"'!7 has facilitated "the ability of women to participate equally in 
the economic and social life of the nation,,,4H and fits comfortably with 
doctrinal developments before and after 1973.'!9 Indeed, the Court refers 
to I(oe as an "exemplar of Griswold liberty. ,,50 

While it is true that there are instances where the Court finds fault 
with R.oe, each and every time it does it substitutes its own judgment for 
that of Roe! Thus the Court supplants the trimester framework with via
bili ty51 and exchanges the compelling interest standard for an undue 
burden standard.52 Additionally, the Court reversed holdings in Ah(m 

.,., An appropriate example may be Chief Justice Rchnquist's vote and opinion 111 [)Ic!wr

SOII//. UII/ted States, '47 L Ed 2d 405 (2000), reaffirming Mirallda //. Arizolla, 384 U.S. 
(1966). Except for four unanimous decisIOns, Rehnquist had unfailingly voted against 
Mimnda in hiS other thirty participations in which it was at Issue. On the other hand, 
his opinion did declare unconstitutional an act of Congress that would have replaced 
the Miranda warnings with a case-by-case assessment of the voluntariness of a confes
sion. Rehnquist, therefore, had to choose between Miranda and congressional action 
II1fnnging on the Court's assertedly exclusive capacity to interpret the Constitution. 
Arguably, Rehnquist considers the Court's monopoly on judicial review of greater 
moment than ridding the nation of Miml/da. 

".1 Ullited Stales ex rei. FOl1g Foo //. Shaughllessy, 234 E2d 715 (1955), at 719. 
46 50 5 U.S. 833 at 860. ·17 [d. at 855. 48 Id. at 856. 49 Id. at 857-58. 
.10 Id. at 857. .II fd. at 870. 52 Id. at 876. 
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v. Aholl Center (or l<eproductive Health5
.l and 'fhomburgh v. American 

College o( Ohstetricians and Gynecologists.54 In sum, in no place in the 
plurality opinion does the Court clearly substitute /{oe's Judgment, or 
that of any other case, for its own conrel11porary preference. 

Our answer about the influence of /{oe changes a bit if we look to the 
past for the views of the justices. Undoubtedly, an arguable case for 
precedential impact can be made for .Justice Kennedy. In 1989, Kennedy 
joined Rehnquist's opinion in Webster v. nelJroductive Health Services, 
which, among other things, questioned why the "State's interest in 
protecting human life should come into existence only at the point of 
viability."" But as a federal court of appeals judge, Kennedy "only 
grudgingly upheld the validity of naval regulations prohibiting 
homosexual conduct," citing noe v. Wade and other privacy cases very 
favorably.S(, According to the dossier Deputy Attorney General Steven 
Matthews prepared on Kennedy for the Reagan Justice Department, 
"This easy acceptance of privacy rights as something guaranteed by the 
Constitution is really very distressing.",7 Thus, it is difficult to catego
rize Kennedy as an opponent of noe, notwithstanding his subsequent 
dissenting opinion in Stenberg v. Carhart5H in which the Court voided a 
loosely worded Nebraska statute prohibiting late-term abortions regard
less of their effect on the mother's health. 

Even more ambiguous is the position of Justice Souter. Though 
appointed by a purportedly prolife President,59 Souter had sat on the 
board of directors of a New Hampshire hospital that performed volun
tary abortions, with no known objections from Souter. Without any clear 
indications of his prior beliefs about /(oe, it is nearly impossible to deter
mine the extent to which /{oe influenced his position in Casey. 

Alternatively, no ambiguity surrounded Justice O'Connor's pref
erences. O'Connor supported abortion rights while a legislator in 
Arizona 60 and, once on the Court, frequently found problems with the 
trimester format of l~oe but never doubted that a fundamental right to 

.11 462 U.S. '1'(, (198i). H 476 U.S. 747 (198(,). 
\I 49 2 U.S. '190 at -' 19. As we note, though, the Casey plurality adopted preCisely that 

position. 
\(, DaVid Yalof, Pursuit of .f"sllces (Chicago: UllIverslty of Chicago Press, 1999), 

p. 21 I. 

\7 Jd. IH 147 I. Fd 2d 743 (2000). 
.I'J Bush supported abortion rights until Ronald Reagan nomll1ated him to be vicc

preSident in 1980. He had even been an active supporter of Planned Parenthood . 
r.o "It's About Time," Los Allgeles Times, September 13, 198 I. 
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abortion existed. 61 Indeed, Casey's attacks on Roe's trimester framework 
and its adoption of the undue burden standard come directly from 
O'Connor's dissent III Akron v. Akron Center (or RelJroductive Ser
vices.62 So, too, Casey's overruling of A/<.ron and Thornburgh comport 
perfectly with her dissents in those cases. 

We summarIze these points III Table 7.2, which, for each Issue III 

Casey, presents the established doctrine or precedent of the Court, 
O'Connor's prior position on the issue, and the result in Casey. It is 
extraordinarily difficult to argue that stare decisis influenced O'Connor 
in any manner in this purported paragon of precedent. Where precedent 
and her previously expressed preferences met, she followed precedent. 
But where any majority opinion in any abortion case differed from her 
previously expressed VIews, she stuck with her previously expressed 
views. Justice O'Connor "followed" precedent to the extent that she used 
precedent to justify results she agreed with, but there is no evidence what
soever that these precedents influenced her positions. 

Measuring the Influence of Precedent 
While we believe our position on the justices' votes to be reasonable, we 
are struck by a lack of hard evidence as to how, for example, Justice 
Souter might have felt about Roe as an original matter. Thus, the best 
evidence about whether justices are influenced by a precedent would 
come not from justices who joined the Court after the decision in ques
tion, for we usually cannot be certain about what their position on 
the case would have been as an original matter. Nor can we gather such 
evidence from those on the Court who voted with the majority, for 
the precedent established III that case coincides with their revealed 
preferences (whatever their cause). Rather, the best evidence for the 
influence of precedent must come from those who dissented from 
the majority opinion in the case under question, for we know that these 
justices disagree with the precedent. If the precedent established III 

the case influences them, that influence should be felt III that case's 
progeny, through their votes and opinion writing. Thus, determining the 
influence of precedent requires examining the extent to which justices 
who disagree with a precedent move toward that position in subsequent 
cases. 

61 E.g., Webster v. Reproductive Health Services, 492 U.S. 490 (1989), and Thomburgh 
v. Americall College of Obstetricim/s and GYllecologlsts, 476 U.S. 747 (1986). 

62462 U.S. 416 (19 83). 
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This is not an unobtainable standard. For example, in Griswold v. 
Connecticut (1965),63 Stewart rejected the creation of a right to privacy 
and its application to married individuals. Yet in Eisenstadt v. Baird 
(1972)64 he accepted Griswold's right to privacy and'was even willing to 
apply it to unmarried persons. And while Justice Rehnquist dissented in 
the jury exclusion cases Batson v. Kenluchy (T 986)65 and Edmonson v. 
Leesville Concrete Co. (1991 ),66 he concurred in Georgia v. McCollum 
(1992), providing an explicit and quintessential example of what it 
means to be constrained by precedent: "I was in dissent in Edmonson v. 
Leesville Concrete Co. and continue to believe that case to have been 
wrongly decided. But so long as it remains the law, 1 believe it controls 
the disposition of this case .... 1 therefore join the opinion of the 
Court. ,,67 

Moreovel; meeting this type of standard does not require that a justice 
follow precedent, as we have operationalized it, in any given case. Obvi
ously, dissenting justices may legitimately dispute the application of a 
precedent to a progeny (though as we find below, justices in the original 
majority almost never do). By focusing on a large number of cases, we 
only require a "gravitational force,,6H of precedent, such that in some 
meaningful percent of cases precedent has an impact. 

We believe that our operational definition of precedent is both rea
sonable and, unlike other definitions, falsifiable. Compare our definition 
to one that counts a justice as following precedent as long as she cites 
some case or cases that are consistent with that justice's vote. Since there 
are always some cases supporting both sides in virtually every conflict 
decided by the Court, such a definition turns stare decisis into a trivial 
concept, at least for explanatory purposes. 

Analyzing precedent from this perspective should yield important 
substantive and theoretical insights into the nature of judicial decision 
making. Certainly, systematic evidence supports the notion that stare 
decisis permeates the decisional process at the Supreme Court. For the 
briefs on the merits, previous decisions typically outweigh constitutional 
provisions, statutes, regulations, and all other sources combined in the 
Table of Authorities.69 Moreover, justices frequently make appeals to 

(,j 381 U.S. 479. ('4 405 U.S. 438. (,5 476 U.S. 79. 
(,(, 500 U.S. 614. (,7 505 U.S. 42 at 52. 
('8 Ronald Dwork1l1, Tallillg Rights Seriously (Cambridge, Mass.: Harvard Ul1Iversity Press, 

1978 ). 
('9 Jack Knight and I.ee Epstein, "The Norm of Stare Decisis," 40 Amerlcall Joumal o( 

Political Sciwce 1018-35 (1996). 
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precedent in their private conference discussions.70 Additionally, justices 
more frequently cite precedents in their written opinions than any other 
source of information.71 

But with all this attention to stare decisis, we still need to know 
whether previously decided cases influence the decisions of Supreme 
Court justices. That is, does precedent actually cause justices to reach 
decisions that they otherwise would not have made? Of course, as we 
have shown, in some cases the answer clearly appears to be "yes." The 
real question is not whether such behavior exists at all, for surely it does, 
but whether it exists at systematic and substantively meaningful levels. 

Sampling Precedents 
If our goal is to examine the decisions of the justices 111 the progeny of 
established precedents, we must sample the precedents that we examine. 

We initially limit our search for progeny to those that pertain to the 
Court's major decisions. We do so because major cases are most likely 
to be cited as precedents and hence most likely to spawn progeny. 
We operationalize major cases quite simply as those listed in the 
Congressional Quarterly's Guide to the U.S. Supreme Court as "major 
decisions."72 Common alternatives, such as constitutional law books, 
almost completely ignore statutory cases. We exclude from Witt's list 
unanimously decided cases. Only dissenters can be conflicted between 
their stated preferences and the precedent the majority established in that 
case. 

Because the nllmber of landmark cases on Witt's list is manageable, 
we sampled 100 percent of the cases with dissent. We next add to our 
study a stratified random sample of ordinary decisions with dissent.7

.1 

Identification of Progerzy 
With our 100 percent sample of landmark cases with dissent and ollr 
random sample of ordinary cases with dissent, we must now determine 
what the progeny of these cases are. 

70 Id. 
71 Id. See also Glenn A. Phelps and John B. Gates, "The Myth of JUrisprudence: Interpre

tive Theory in the Constitutional 0plIlions of Justices Rchnquist and Brennan," 3 I Sal/ta 
Clara Law [{eliteUi 567-96 (199 I). 

n Elder Witt, cd., CQ Guide to the U.S. SII/neme COllrt, 2nd cd. (Washington, D.C.: Con
gressIOnal Quarterly, 1990), pp. 1183-929. 

II Sec lIarold J. Spaeth and Jeffrey A. Segal, Ma/onty I~tlle or Mil/onty Will: Adhere/tce 
to Precedel/t 0/1 the U.S. Supreme COllrt (New York: Cambridge UniverSIty Press, 1999), 
for details. 
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Only formally decided cases are treated as progeny. We identify 
progeny by finding citations in the case syllabus, or summary, that 
pertain to the issue the case concerns. Such citations qualify as prece
dents. Absent a syllabus reference, we consult She/lard's Citations to 
ascertain the precedents of our cases. We examine all citations in 
Shepard's analysis column as well as all cases that are cited at least twice. 
A case may be precedent for certain progeny, and for those progeny 
to serve as precedents for still other progeny. Issue discrepancy between 
putative progeny and precedents requires verbal dependence on the 
precedent, a lesser amount where issue identity prevails. 

If these criteria create progeny of the original decisions, we evaluate 
the behavior of all justices who dissented from the original decision. We 
assess each dissenter's opinion and voting behavior to determine whether 
or not the dissent adheres to the precedent. We do so by dividing prece
dential and preferential behavior into three exclusive categories: strong, 
moderate, and weak. Strong precedential behavior formally accedes to 
the precedent in question. Moderate precedential behavior sees a justice 
writing or joining an opinion that specifically supports the precedent 
as authority for his or her vote. Weak precedential behavior involves a 
vote that supports the direction of the precedent's decision where the 
progeny's issue is effectively identical to that of the precedent. Preferen
tial voting parallels that which supports precedent. Thus, a weak pref
erential vote occurs when a dissenter from a precedent writes or joins an 
opinion opposite in direction from that of the precedent. Moderate pref
erential voting occurs when justices support their original position by 
dissenting from or concurring with the prevailing opinion in a progeny 
that cites the precedent as authority. Justices vote strongly preferentially 
when they reassert adherence to their disapproval of the precedent either 
in approximately so many words or by citing a dissent from the prece
dent as their authority. 

In designing our research strategy, we recognize that a switch in 
judicial behavior following the establishment of a precedent toward the 
position taken in that precedent merely establishes a rebuttable pre
sumption that the switch was due to the precedent. Undoubtedly, we 
code some votes as precedential when other factors may have intervened. 
Nevertheless, we later compare the precedentially consistent switching 
we observe to a baseline of precedentially inconsistent switching (i.e., 
voting with the majority and then opposing the precedent in future 
cases), so as to derive an aggregate estimate of an appropriate deflation 
factor. 
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Alternative AjJ/Jroaches 
We also recognize that alternative approaches to assessing precedential 
impact might exist, both narrowly and broadly. Narrowly, alternative 
approaches to our coding of the cases clearly exist. In our view, though, 
proffered alternatives do not accord with the realities of the Court's deci
sion making. Thus, we could have counted justices as supporting prece
dent any time they agreed with an opinion that cited it as authority. 'This, 
of course, completely ignores the strategic ability of justices to use (and 
misuse) precedents for their own ideological purposes as well as the 
Court's institutional rules for writing and forming opinions. T() illustrate: 
The Court standardly uses language from the World War II internment 
cases to void racial discrimination: for example, racial categorizations 
are "by their very nature odious to a free people," 7'1 and "courts must 
subject them to the most rigid scrutiny. ,,71 If the Korematsu dissenters 
had still been alive to participate in the unanimous opinion that voided 
bans on interracialmarriage,76 is it likely that joining the majority would 
have signified support for the Korematsu precedent? Hardly. 

On other occasions, the justices so severely limit or distinguish prece
dents that they become irrelevant to a succeeding decision. To count such 
beha vior as precedentially supportive countenances frigidity as a tem
perature less than 70 degrees Fahrenheit. Given the reluctance of a court 
to overturn a precedent unnecessarily, litigants realize they need not ask 
the Court to do so when they can win if an objectionable precedent is 
held inapplicable. Thus, the Legal Defense Fund's initial strategy focused 
on the inequality of segregated Southern schools before it sought over
ruling of the separate but equal cloctrine.77 Judicial statements that 
various systems could not meet the separate but equal standard hardly 
meant, on the eve of Brow11 v. Board of Educatiol1,lH that they accepted 
that doctrine. 

Furthermore, although Justices disagree with a precedent, they will 
commonly write that in the case at hand their policy preferences are 
accolllll1odared "even under" the objectionable precedent. Thus, for 
example, no rational person would allege that Justices Rehnquist and 
White ever supported i{oe 1/. Wade. 79 With one debatable exception, they 

7·, !-lira{;ayas{JI u. U/l/led Siales, .,20 U.S 8. ('943), at '00. 

1.\ {(Ol'elllatsll /J, Ullited States, 323 U,S, 2'4 ('944), at 2.6, 
/(, /.ovillgl'. Vil'g/llta, 388 U.S,. ('967). 
iI Pless), /I, Fergllsoll, .63 U.S. 537 (.896). 
7H 347 U.S, 483 ('954). 19 4.0 U,S, .13 ('973), 
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have invariably voted against a woman's right to abortion. 80 In doing so, 
they follow a simple strategy: If Roe sustains the decision, attack Roe. 
If the case does not implicate Roe, assert that even Roe does not support 
the prochoice position. Thus, in Harris v. McRae81 the Court permitted 
states to terminate Medicaid funding for abortions, holding that the 
cutoff did not violate Roe. That certainly does not imply that the major
ity opinion writer and those acceding to it supported Roe as a precedent 
for this decision. 

Data Description and Summary 
Our sample resulted in 2,4 18 votes and opinions, of which 285, or 12 
percent, fall into one of our precedential categories,82 while 2, 133, or 88 
percent, fall into one of our preferential categories.S

] We break these 
down below into landmarks versus ordinary cases, and apportion them 
among a number of other factors. Though there may be some subset of 
justices or some types of issues or some periods of time within our sample 
where precedential behavior might be greater, we can state our overall 
conclusion straightforwardly: The justices are rarely influenced by stare 
decisIs. This holds even without comparisons to changing behavior by 
justices who originally supported the precedents in question (see below). 
The levels of precedential behavior that we find in the U.S. Supreme 
Court: are simply not consistent with the sort of arguments we find, for 
example, in Dworkin, Kahn, or any of the other legalists that we have 
discussed here or in Chapter 2. 

Nor can the levels of precedential behavior we find allow us to agree 
with C. Herman Pritchett's famous statement that "[iludges make 
choices, but they are not the 'free' choices of congressmen. ,,84 Indeed, 
given the extraordinary constraints on representatives imposed by con-

80 Rehnquist'S vote in Bellotti v. Baird, 443 U.S. 622 (1979), tn which the Court required 
Judicial bypass for minors seeking parentally unapproved abortions. He adhered to the 
position he took in l'lanlled Parenthood v. Danforth, 428 U.S. 52 (1976), that a state 
could constitutionally impose a blanket parental consent requirement, but willingly 
Joined the Bellotti opiI1lon limiting Danforth by allowing a judicIal bypass as a parental 
alternatIve. 

81 44 8 U.S. 297 (1980). 
Xl. We find 2.6 percent in our strong precedential category, 7.4 percent 111 our moderate 

precedential category, and 1.9 percent in our weak precedential category. 
8.1 We found 25 percent in our strong preferential category, 22 percent in the moderate 

preferential category, and 41 percent in the weak preferential category. 
"" C. Herman Pritchett, "The Development of Judicial Research," in .loci Grossman and 

Joseph Tanenhaus, cds., Frontiers of1udicial Research (New York: Wiley, 1969), p. 42. 
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stituents8S and party,Si, we would argue, conversely, that members of 
Congress make choices, but they are not the free choices of Supreme 
Court justices. 

Precedent over Time 
We present our findings diachronically in Figure 7. I. Ilere we aggregate 
cases by decade according to the year of the progeny, with five landmarks 
and four ordinary cases from before 1830 coded with the 1830s. As can 
readily be seen, while levels fluctuate around the mean levels, there is not 
much of a pattern over time. Preferential behavior in landmark cases 
peaks ill the 1 R40S (100 percent), in the (lrst decade of the twentieth 
cCnlury (9R percent), and again at the end of the twentieth century (99 
percent). Precedelltial behavior in landmarks peaks at fairly moderate 
levels during the 1860s (33 percent precedenrial),S7 and again in the 

'.1 Morns Fiorina, /(!{ircsclI/atlucs. noll Ca/ls, al/{I C(!I1stl/llcIICles (I.exington, Mass.: 
D. C. Heath. (974). 

8(. (;ary W. Cox and Matthew D. McCubbins, l.egls/a/illc Lel/iatlum: Party GoUel'/llllellt 
ill the /-/ollse (Ikrkelcy: University of California Press, 1993)' 

87 The 1/ here is only six cases, compared with 17 in the III 50S and 46 III the 11l70S. 
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1920S (again 33 percent). The sharp rise in preferential behavior during 
the 1930S might suggest that as the Court gained control over its juris
diction in the 1920S, the percent of cases with legal discretion increased, 
but this is belied by the low levels of precedential behavior in virtually 
all previous decades. 

Preferential behavior in ordinary cases peaked in 1910, and again in 
the 1970s, at 100 percent. HH Precedential behavior in ordinary cases 
pea ks at 46 percent during the 1860s, suggesting that the results for the 
landmarks during that decade were not accidental, and peaks, surpris
ingly, at 32 percent during the I 990S. 

What is clear beyond doubt is that the modern Supreme Courts, 
heavily criticized for their activism, did not invent or even perfect pref
erential behavior; it has been with us since Washington packed the Court 
with Federalists. 

The Justices' Behavior 
Table 7.3 presents the summary voting scores for each justice who served 
during the Rehnquist Court era for whom we have at least one vote to 
consider in either a landmark or ordinary case. H9 We label justices "pref
erential" if their preferential scores are above 67 percent, "moderately 
preferential" if their scores are between 3 3 and 67 percent, and "pre
cedential" if their scores are below 33 percent. In landmark cases, for 
justices deciding ten or more cases, no justice can be labeled a 
precedentialist, but Lewis Powell (65 percent preferential) can be labeled 
a moderate. Alternatively, Brennan (99 percent), Marshall (99 percent), 
O'Connor (100 percent), and Rehnquist (96 percent) each voted prefer
entially over 95 percent of the time. 

In ordinary cases, no justice with ten or more votes can be labeled a 
"precedentialist" but John Paul Stevens (62 percent preferential) can be 
labeled a moderate. At the other end of the spectrum, Brennan and 
Marshall are 100 percent preferential, with Powell, surprisingly, reach
ing 90 percent preferential. 

Overall, if we categorize precedents as being liberal or conservative, 
something we are able to do for all civil liberties and economics cases 

HH Agam, we have only six cases in the 19 lOS. The preferential perfection demonstrated in 
the 19705 is based on 52 cases. 

H9 To allow time for progeny to develop, we ended our sampling of precedents 111 1989. 
Thus we do not have votes for Souter, Thomas, Ginsburg, or Breyer. 
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since the 1937 term,90 we find that dissenters from conservative land
marks switched their positions in those cases' progeny only 15 times out 
of 640 opportunities (2.3 percent). Alternatively, dissenters from liberal 
landmarks switched their positions 99 times out of 71 I opportunities 
(14 percent). It is hard to escape the descriptive conclusion that in these 
cases for these years the old canard is apparently true: Conservative 
justices are more restrained, toward precedent at least, than are liberal 
justices. 

Establishing a Baseli,te 
We have found that when a newly established precedent diverges from 
a justice's previously revealed preferences, the justice will shift positions 
and support the precedent about 12 percent of the time in subsequent 
cases. About 10 percent of the total cases represent the strongest mani
festations of precedential behavior (strong or moderate), whereby jus
tices either explicitly accede to the precedent they had dissented from or 
sign opinions explicitly citing the original precedent as authority for their 
opinion. But this amount of changing behavior could readily occur due 
to a series of other factors that need not have anything to do with the 
establishment of the precedent. That is, some proportion of the chang
ing behavior we have observed would have happened anyway. The ques
tion is, how much? 

We answer this question by examining the behavior of those justices 
who originally joined the majority opinion of the established precedent. 
To establish a baseline of normal behavioral changes by justices, we took 
a random sample of 30 percent of our cases and assessed the future 
behavior of the justices who sided with the majority in the established 
precedents. Compared with dissenting justices who explicitly switched 
positions 10 percent of the time, justices who siclcd with the majority 
explicitly switched positions only 0.9 percent of the time. This quasiex
periment, holding the cases, the progeny, and the time periods constant, 
and "manipulating" which side of the case the justice was on, demon
strates that the overwhelming majority of strong precedential behavior 
that we find is in fact prececlential. Though the absolute levels are low, 

"n From thc 1946 terlll forward, we usc Spaeth's u.S. Supremc Court database, as expandcd 
to cover the Vinson Court. For thc 1937-44 terms, we usc data from a separate proJect 
(NSF grant SBR9P0509, Lee EpsteIn, Carol Mcrshon,.Jeffrey Segal, and Harold Spaeth, 
principle Investigators) to categorize cases from the 1937 through '945 terms. 
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TABLE 7.3. Justices' Precedential Behavior by Case Type 

Type 

Justice Landmark Ordinary 

BlackI1lun Precedential 13 3 
20.0'1., 21.4% 

Preferential 52 II 
8CW% 78.6% 

T<)tal 65 14 
100.0% 100.0% 

Brennan Precedentlal 2 
1.4% 

Preferential 146 25 
98.6'Yo 100.0% 

Total 148 25 
100.0% 100.0% 

Kennedy Preferential 4 
100.0% 

Total 4 
100.0% 

Marshall Precedential 2 
1.3% 

Preferential 154 28 
98.7% 100.0% 

Total 156 28 
100.0% 100.0% 

O'Connor PrecedentJal 3 
60.0% 

Preferential 27 2 
10CtO% 40.0% 

Total 27 5 
100.0% 100.0% 

Powell Precedcntial 8 
34.8% 10.0% 

Prefercntial 15 9 
65.2% 90.0% 

Total 23 10 
100.0% 100.0% 

Rehnquist Precedential 5 3 
3.9% ll.5% 

Prefercntial 122 23 
96.1% 88.5% 

Total 127 26 
100.0% 100.0% 

Total 

16 
20.3°/', 

63 
79.7% 

79 
100.0% 

2 
1.2% 
171 

98.8% 
173 

100.0% 

4 
100.0% 

4 
H)O.O% 

2 
1.1% 
182 

98.9% 
184 

100.0% 

3 
9.4% 
29 

90.6% 
32 

100.0% 

9 
27.3% 

24 
72.7% 

33 
100.0% 

8 
5.2% 
145 

94.8% 
IS3 

100.0% 
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Type 

.Justice Landmark Ordinary Total 

Scalia Preccdcntial 
100.0% 16.7'X, 

Prefercntlal 5 5 
1 C)(U) % 83 . .1% 

'I<>tal 5 6 
10CJ.()% 100.0% 100.0% 

Stcvcns Prcccdcntial 4 8 12 
9.8% 38.1% 19.4% 

Preferential .17 13 50 
90.2% 61.9% 80.6% 

'I<>tal 41 21 62 
IOCW% 100.0% 100.0% 

White Prcccdcntlal 22 22 
1.1.5% 13 . .1% 

Preferential 141 .1 144 
86.5% 100.0% 86.7% 

'I<>tal 163 3 166 
100.0% 100.0% 100.0% 

justices who dissent from a precedent are much more likely to explicitly 
change positions than are those justices who originally supported the 
precedent. 

At the same time, we must take a more cautious view if we try to 
examine all manifestations of precedential behavior. I-(ere we find jus
tices in the original majority switching positions 9.7 percent of the time, 
compared with 12 percent of the time for justices who dissented. While 
these differences are statisrically significant,91 suggesting a small but sta
tistically significant impact of precedent, the results suggest that we 
should at least be wary of the small percentage of our cases that fall into 
the weak precedential category. 

Toward an EX[Jlanation of Precedential lJehavior 
At this point, we might be tempted to conclude that we ha ve relatively 
clear evidence of low levels of precedential behavior and leave it at that. 

91/'<0.05· 
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On the other hand, even though precedential behavior seems fairly rare, 
it is important enough to attempt to inquire why it exists at all. 

To be sure, we would not have predicted anything but low levels of 
precedential behavior. Yet if such behavior does exist, even at low levels, 
it should be relatively more likely to exist in low salience cases. Con
versely, preferential behavior, though conceivably dominating all aspects 
of the decision on the merits, might be relatively more dominant in high 
salience cases. The low salience case would obviously include ordinary 
cases over landmark cases. Among cases not designated as landmarks, 
this might include statutory cases over constitutional cases and, since the 
Roosevelt Court, economic cases over civil liberties cases. 

We begin with the distinction between landmark and ordinary cases. 
Of our 2,4 I 8 votes and opinions, 1,822 were from our population of 
landmark cases from Witt. The remaining 596 come from our stratified 
random sample of ordinary Supreme Court cases with dissent. Cumula
tively, in cases where the justices' preferences conflicted with the relevant 
precedent, the justices supported the precedent in just 9.9 percent of 
landmark cases and 18 percent of ordinary cases. The results are signif
icant at fJ < 0.00 I. This relationship holds through much of the Court's 
history. The exceptions, as Figure 9. I demonstrates, are the 18 30s, the 
I 870S, the 19 I OS-1930S, and 1970S. 

We next examined the justices' behavior as a function of the level 
of interpretation. We expect that precedential behavior should be higher 
in statutory cases, where the stakes are typically lower, than in con
stitutional cases, which make up the core of the Court's policy-making 
powers. This hypothesis coincides, though for slightly different reasons, 
with some of the Court's rhetoric about precedent. As the Court 
noted in Patterson v. McLean Credit Union, "Considerations of stare 
decisis have special force in the area of statutory interpretation, for here, 
unlike in the context of constitutional interpretation, the legislative 
power is implicated, and Congress remains free to alter what we 
ha ve done.,,92 

Similarly, Justice Scalia echoed Justice Douglas's statement that "Ial 
judge looking at a constitutional decision may have compulsions to 
revere past history and accept what was once written. But he remembers 
above all else that it is the Constitution which he swore to support and 
defend, not the gloss which his predecessors have put on it.,,93 

n 49 1 U.S. 164 (1989) at 172-73. 
~.l SOlllh Caro/illa v. Gathers, 490 U.S. 805 (1989) at 825. 
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We distinguish our explanation from the Court's in that under the 
Court's explanation the difference between statutory and constitutional 
cases should hold regardless of whether we are dealing with landmark 
or ordinary cases. But if salience is the key to the difference, then land
Illark statutory cases may be just as preferentially driven as landmark 
constitutional cases; ordinary statutory cases may be where precedential 

behavior is maximized. 
Figure 7.2 presents our results. Among landmark cases, there is little 

difference between precedential levels in constitutional and statutory 
cases; indeed, the relationship is in the opposite direction of what we 
predicted (and the Court claims). Alternatively, we see a substantial 
increase in precedential behavior in statutory decisions of ordinary liti
gation. 'fhe precedential level of 2 I percent is significantly higher than 
the constitutional level of ordinary litigation (9.9 percent),11 and the 
statutory level of landmark litigation (5.5 percent).9S That is, in the least 

'M I' < 0.001. ~\ . /' < 0.00 I. 
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salient of these cases, but only in the least salient of these cases, do we 
find relative increases in precedential behavior, though even here the 
absolute levels remain fairly low. 

Finally, for the period since the start of the Roosevelt Court, we know 
that civil liberties cases have been more salient to the Court than eco
nomic cases. If this is so, then we should expect relatively higher levels 
of precedential behavior in economic cases. This hypothesis is also con
sistent with Justice Rehnquist's "preferred precedents doctrine," whereby 
"[clonsiderations in favor of stare decisis are at their acme in cases 
involving property and contract rights, where reliance interests are 
involved" but "the opposite is true in cases such as the present one 
involving procedural and evidentiary rules."96 

Again, if Rehnquist has accurately described the Court's behavior, 
we should find this relationship in both ordinary and landmark cases, 
but if salience is what drives the relationship, then any increase in 
precedential behavior should be most pronounced in ordinary eco
nomic cases. 

We tested this hypothesis by categorizing cases involving civil liber
ties or economic issues using Spaeth's U.S. Supreme Court Database for 
the Vinson through Rehnquist Courts, and data from a separate project 
to categorize cases from the 1937 through 1945 terms. We present the 
results in Figure 7.3. 

Again, there is no difference in precedential behavior between eco
nomic (II percent precedential) and civil liberties cases (8.3 percent 
precedential) among the progeny of landmark decisions (j) < 0.6). But 
among the progeny of ordinary decisions, the difference is striking: 21 

percent for economic cases versus 9.2 percent for civil liberties (p < 0.02). 

In sum, to the (minor) extent that precedential behavior exists, it is 
more likely to be found in cases of the lowest salience: ordinary cases 
compared with landmark cases and, among ordinary cases, statutory 
cases over constitutional cases and modern economic cases over modern 
civil liberties cases. The influence of precedent appears to be quite minor, 
but it does not appear to be completely idiosyncratic.97 

In Dickersol1 v. United States, the Supreme Court upheld Miranda v. 
Arizona,98 striking a congressional attempt (section 3501) to overturn it. 

% Payne v. Tenllessee, 501 U.S. 808 (1991) at 828. 
97 Spaeth and Segal, Gp. cit., n. 73, tound no support for a variety of other potential expla

nations for the behavior we observe, including changing judicIal preferences and chang-
111g political environments. 

9H 384 U.S. 486 (1966). 
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[n response to the majority opinion, Justice Scalia declared, "[ dissent 
frolll today's decision, and, until 3501 IS repealed, will continue to apply 
it in all cases where there has been a sustainable finding that the defen
dant's confession was voluntary. ,,99 This explicit refusal to abide by the 
Court's precedent distinguishes Scalia in words, but not deeds, from what 
the justices do day in and day out. 

Crisis Stare Decisis 
Dickerson aside, perhaps stare decisis doesn't constrain justices in their 
everyday decisions, where fact freedom abounds. Maybe its constraint is 
felt only in crisis, ill the most extreme of circulllstances, when justices 
must confront overruling a previous decision. I\.s Chief Justice Rehnquist 
recently noted, "While stare decisis is not an inexorable command, par
ticularly when we are IIlterpreting the Constitution, even in constitu
tional cases, the doctrine carries such persuasive force that we have 

'19 147 I.. Ed. 2(1405 (2000), at 434. Dissenters almost always "respectfully" dissent. Scalia 

did not so state. 
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always required a departure from precedent to be supported by some 
'special justification.'" 100 

Certainly, the Court rather infrequently overrules its prior decisions. 
According to the leading authorities on such overruling, the Supreme 
Court overturns merely 2.5 cases per year or SO.IOI In any given decade, 
the Court overturns less than 0.002 percent of its previous decisionsl lo2 

Thus, unlike the everyday stare decisis examined above, where defer
ence to precedent was found at only minimal levels, the gravitational 
force of stare decisis should be relatively greatest when the doctrine is 
pushed to its outermost limit, that is, when justices must confront over
turning previous decisions. Arguably, if justices don't defer to precedent 
here, they never will. 

We test this using the research strategy first used to test for judicial 
restraint in the micl- [960s.103 Spaeth first noted that while justices fre
quently cast votes that could be classified as "restrained" - for example, 
supporting state economic regulations or upholding the decisions of 
federal regulatory commissions - such support was conditional on 
the ideological direction of the agency decision. For example, Justice 
Frankfurter, the purported paragon of judicial restraint, voted to uphold 
60 percent of National Labor Relations Board decisions during the 
first seven terms of the Warren Court. But breaking down the data by 
ideological direction of the agency's decision reveals that while Frank
furter upheld 88 percent of the agency's antiunion decisions, he upheld 
only 29 percent of the agency's prounion decisions. Frankfurter's voting 
behavior was consistent with economic conservatism, not judicial 
restraint. 

Similarly, to conclude that a justice generally upholds precedent in the 
face of a decision to overturn, she must generally defer both when that 
precedent is in a liberal direction and when that precedent is in a con
servative direction. 

We test this by examining the votes of the justices overturning prece
dent during the Rehnquist Court (see 1able 7.4).104 A preliminary version 

Ion Id. at 419. Internal CltCS omittcd. 
101 Saul Brenner and Harold .I. Spaeth, Stare Illdeclsis: The Alteratioll of Precedent on the 

U.S. Supreme Court, 1946-92 (New York: Cambridge University Press, 1995). 
102 Knight and Epstein, ofJ. cit., n. 69, sutJra. 
10.1 Harold J. Spaeth, "The Judicial Restraint of Mr. Justice Frankfurter - Myth or Reality," 

8 Amencall.!ounzal of Political Sciellce 22 (1964). 
",., Lacking access to confcrence discussions, it is not always clear whcn justices consider 

overturning a precedent. Thus, we examine every case in which at least one iustice votes 

The /\e/Jort (or Fillal) Vote on the Merits 309 

TABLE 7.4. Justices' Votes Oil Overturnmg Precedents 

Liberal precedents Conservative precedents 
% % 

Uphold Overturn overturn Uphold Overturn overturn 

Marshall 14 4 22.2 0 .5 100.0 
Brennall 10 5 ].1..1 0 4 100.0 
WhIte 4 18 81.0 2 4 66.7 
Blackll1ull 15 9 ]7.5 5 8].] 
Powell 2 ] 60.0 I 50.0 
RehnqUlsl 6 24 80.0 9 4 .10.8 
Stevens 2J 7 2.U 2 10 8].] 
O'Conl1or 8 22 TU ') 4 .10.8 
Scalia 2 28 93..1 4 ') 69.2 
Kennedy 6 17 n.9 9 ')0.0 
Souter 8 7 46.7 4 Ii 55.6 
Thomas II 91.7 J 5 62.5 
Ginsburg 6 2 25.0 I 6 85.7 
Breyer 5 \6.7 2 5 71.4 

of Benesh and Spaeth's "flipped" database lOI contains these data, defined 
as any case in which one or more justices say in so many words that one 
or more of the Court's own precedents should be overruled or are "dis
approved," "no longer good law," or something equivalent. Note that 
cases that the justices" distinguish" alter no precedents. In no way does 
such language alter the scope of a precedent. However, a subsequent deci
sion may state that an earlier one overruled a precedent, even though 
the earlier one nowhere says so. For example, the majority in Patterson 

v. McLean Credit Uniol1 said that a r 973 decision overruled a r 948 
precedent. I or, 

The results could not be more clear. When the Court votes on over
turning liberal precedents, liberals such as Brennan and Marshall insist 
that the precedents be upheld. But when conservative precedents are 
attacked, they show no inclination to uphold them. Marshall's statement 
that stare decisis" 'is essential if case-by-case judicial decision-making is 

to do so. Ncvcn:helcs" our findings arc similar to Segal and I-Ioward, who examined 
every brief filed over a ten-ycar period in order to find every request that the Court 
overturn a precedent. See Jeffrey A. Segal and Robert M. iloward, "The Systematic 
Study of Starc Decisis," paper presented at the 2000 mceting of the American Political 
Science Association, Washington, D.C. 

101 NSF grant SES-99I0535. 111(, 485 U.S. 617 (1988) at 6dL 
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to be reconciled with the principle of the rule of law",lo7 appears in his 
case only to apply to liberal precedents. 

The situation for conservatives, though, is not so clear-cut. Rehnquist, 
for example, rarely votes to overturn conservative precedents (3 r per
cent) but is quite willing to overturn liberal precedents (80 percent). But 
Scalia, Kennedy, and Thomas defer to neither conservative nor liberal 
precedents. Overall, not one justice on the Rehnquist Court exercised 
deference to precedent by voting to uphold both liberal and conserva
tive precedents. 

Text and Intent 

While the new "systematic study of stare decisis"lo8 has yielded a wealth 
of information about this most fundamental legal doctrine, there has 
been virtually no systematic information gathered about the influence of 
two of the other main components of the legal model: text and intent. 
One study in progress, though, has examined legal arguments based on 
text and intent made by litigants in briefs on the merits over six Court 
terms. 109 Briefly, the authors find that none of the justices is significantly 
influenced by arguments over text or intent. While this one paper, of 
course, does not prove a lack of influence for these factors, at the very 
least we can state that there exists no systematic evidence to date to 
support the force of these factors, and that preliminary evidence clearly 
goes in the opposite direction. 

SUMMARY 

We began this chapter with a description of the process by which the 
Court reaches decisions on the merits. We then focused on the influence 
that stare decisis has on the Court's decisions. First, examining what we 
can call "everyday" stare decisis, we see that justices rather easily avoid 
supporting precedents with which they disagree. Though support for 
stare decisis here is minimal, we do find an intriguing increase in support 
for stare decisis in the least salient of the Court's cases. Second, exam-

107 Payne v. Tennessee, 501 U.S. 808 (1991) at 849. Of course, Marshall may be (prop
erly) responsible for more precedents being overturned than any other litigator in the 
twentieth century. 

lOR Segal and Howard, o{J. cit., n. 104. 

109 Robert M. Howard and ./effrey A. Segal, "An Original Look at Originalism," 36 l.aw 
alld Society Reulew [forthcoming] (2002). 
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ining what we can call "crisis" stare decisis, we see that the decision to 
overturn precedent is conditioned on the ideological direction of the 
precedent being overturned. 

'rhis chapter finds virtually no evidence for concluding that the jus
tices' deciSIOns are based on legal factors. The evidence does support the 
inference that the justices' decisions are policy-based, but, so far, this is 
an inference and nothing more. In the next chapter we provide direct 
evidence on the role the justices' policy goals have on the decision on 
the merits, comparing the attitudinal model with the rational choice 
separation-of-powers model. 
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The Decision on the Merits 

The Attitudinal and Rational Choice Models 

In Chapters 2 and 3 we examined three models of Supreme Court deci
sion making: legal, attitudinal, and rational choice. While there poten
tially may be any number of ways for rational choice theorists to model 
the decision on the merits, overwhelmingly, the most prominent appli
cation is the separation-of-powers model. We continue our look at the 
Court's decision on the merits with examinations of the attitudinal and 
separation-of-powers models. 

TIlE ATTITUDINAL MODEL 

Recall from Chapter 3 that the attitudinal model holds that the justices 
base their decisions on the merits on the facts of the case juxtaposed 
against their personal policy preferences. We thus examine the influence 
of case facts (or case stimuli), which are central to both attitudinal and 
legal models; attitudes, which are central only to the fonner; and the 
interaction between the two. 

Facts 

Case stimuli or facts are central to the decision making of all judges. 
Trial judges and juries must determine, for example, whether criminal 
suspects committed the deeds alleged by the prosecution. Appellate 
courts often must decide, based on the facts of the case as determined 
by the trial court judge and jury, whether the defendant's conviction was 
obtained in violation of the Constitution. Determinations of whether a 
given conviction or a given law violates constitutional rights necessarily 

3 12 

The Altitudinal Model 3 1 3 

depend on the facts of the case. Speaking out against the President is not 
the same as exposing nuclear secrets. Nor is libeling the President the 
same as libeling a private individual. Prohibiting abortion after concep
tion is not the same as prohibiting abortion after viability. 

To phrase the matter from the standpoint of attitude theory, behav
ior may be said to be a function of the interaction between an actor's 
attitude toward an "object" (i.e., persons, places, institutions, and 
things) and that actor's attitude toward the situation in which the object 
is encountered. I Insofar as judicial decision making is concerned, atti
tude objects are the litigants that appear before a court, while attitude 
situations consist of the" facts," that is, what the attitude object is doing, 
the legal and constitutional context in which the attitude object is acting. 
The examples in the preceding paragraph illustrate the situational 
context. "Objects," on the other hand, include indigents, businesses, 
persons accused of crime, women, minorities, labor unions, juveniles, 
and so on. As far as the Supreme Court is concerned, research has shown 
that situations predict behavior much better than objects.2 Indeed, 
matters could hardly be otherwise. Responses to a survey of people's atti
tudes toward students, for example, lack meaning unless the inquiry is 
placed in a speciflc context: Students doing what? Rioting in the streets 
or studying in the library? 

To a greater extent than attitude objects, situations are subjectively 
perceived. Justices not uncommonly dispute the facts of a case. Some
times the justices accept as true what is empirically false. Consider the 
Court's acceptance of the lower court's finding in Bucf< v. HelP that the 
Buck family had produced three generations of imbeciles. Contrary to 
the "facts" of the case, Carrie Buck was a woman of normal intelligence 

, Milton Rokcach, Belic(s, AWllules, (lIld Values (San Francisco: Jossey-I\ass, 1968), pp. 
f 12-22 . 

.' Harold.l. Spaeth and Douglas R. Parkcr, "Effects of Attitude toward Situation upon Atti
tude toward ObJect," 73 ]eJllmal o( Psychology (1969), 173-82; Milton Rokeach and 
Peter Klielunas, "Behavior as a Function of Attltude-toward-Obicct and Attltude-toward
Situation," 22./01l1'lUlI o( Perso/lality alld SoctalPsycho/ogy (1972), 194-20 I; I-Iarold .I. 
Spaeth ct aI., "Is .Justice Blind: An Empincal Investigation of a Normative Ideal," 7 Law 
a/l(1 SOCiety Relliew ( I 97 2 ), I' 9-37, 

flush l!. Core serves as thc most prominent cxample or thc amtude-toward-obJect 
(prcsldcntial contcndcrs Bush and Gorel dominating thc attitude-toward-sltuatlon (court
ordered recounts undcr a feIgned equal-protcction argumcnt). So, too, the First Amcnd
ment appcars to havc lesser protections for antiabortion protcsters. Scc, c.g., Madsell lJ. 

WO/llell's Heallh Ceiller, ';12 U.S. 753 (1994). 
, 274 U.S. 200 (1927). 
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whose daughter made the first-grade honor rol1.4 Conversely, what is 
empirically true the justices may assert to be false. Consider, for example, 
its unanimous decision that Long Island is not an island but an exten
sion of the mainland.s 

With these caveats in mind, we examine the role of case stimuli or 
facts in the decisions of the Supreme Court. We choose search and 
seizure as our substantive area of investigation, and we do so for two 
reasons. First, the situational context - the facts - in which law 
enforcement authorities conduct searches are readily identifiable and 
limited in number. Second, search and seizure is one of the many 
areas about which justices and scholars bewail the Court's alleged 
inconsistencies.6 The question of whether a given search or seizure vio
lates the Fourth Amendment is also of great substantive importance, for 
as of this writing, evidence seized in violation of the Constitution 
may not be used in criminal trials. 7 Thus, in the immortal words of Ben
jamin Cardozo, "the criminal is to go free because the constable has 
hI undered."8 

Specification 
In determining what variables to include for analysis, we consider those 
facts that relate to the prior justification for the search (warrant and 
probable cause), the place of the intrusion (e.g., home or car), the extent 
of the intrusion (full searches vs. lesser intrusions, such as frisks), and 
various exceptions to the warrant requirement, including searches inci
dent to arrest.9 

The most basic requirements for the reasonableness of a search are a 
warrant and probable cause. Probable cause is generally required 
whether there is 10 or is not a warrant, 11 though evidence from warrants 
issued without probable cause can be used in court if the police officers 
acted in good faith. 12 

. , Stephen Jay Gould, "Carne Buck's Daughter," Natura/ History, July 1984, p. 14. 
S Ulllted States u. Maille, 469 U.S. 504 (1985). 
(, See Jeffrey A. Segal, "Predicting Supreme Court Cases Probabilistically: The Search 

and Seizure Cases, 1962-r98r," 78 America1ll'o/itical Sciellce Reuiew 891 (1984), at 
89 I. 

7 MaN' I!. OhIO, 367 U.S. 643 (196 r ). But sec Ullited States u. Leo1l, 468 U.S. 897 (1984), 
creating a "good-faith" exception to the exclusionary rule. 

H People /J. J)efore, 242 N.Y. 13 ([926), at 21. 9 Sec Segal, op. cit., n. 6, supra. 
10 Ullitcd Statcs u. I-Iarris, 403 U.S. 573 (r 97 I). 

II Chamhers /J. Marollcy, 399 U.S. 42 (r970). 
12 Ullited States u. Lcml, 468 U.S. 897 (1984). 
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For a search to be unreasonable it generally must occur at a place 
where the accused has an expectation of privacy.1.l The greatest expec
tation of privacy is in one's home. "At the very core I of the Fourth 
Amendmentl stands the right of a man to retreat into his own home and 
there be free from unreasonable governmental intrusion." 14 Commercial 
premises are likewise given great protection. "The businessman, like the 
occupant of a residence, has a constitutional right to go about his busi
ness free from unreasonable official entries." I.) Yet, "commercial 
premises arc not as private as residential premises." 16 Still receiving pro
tection, but to a lesser degree, arc one's person l7 and one's car (or other 
motorized vehicle),IH but the protection afforded them is nevertheless 
great compared with places where one has no property interest,19 such 

as the hOl1le of a third party. 
The type of search can be as determinative of reasonableness as the 

place of the search. Limited intrusions such as stop and frisks or 
detentive questioning require less prior justification than do full 
sea rches. 20 

Finally, there are well-established exceptions to the warrant require
ments. 'rhe most importa nl: of these is the right to search incident to a 
lawful arrest. 21 This right generally extends to immediate searches of the 
arrestee and the area under hiS or her control. Lesser authority exists for 
arrests that follow upon but are not incident to lawful arrestsY Other 
exceptions include searches of evidence in plain view,B searches with the 
permission of those having a property interest in the area being 
searchecl/'I searches after hot pursuit,z.\ searches at fixed or functional 
borders,26 searches explicitly authorized by Congress,27 and searches for 
evidence to be used at noncriminal trials or hearings.2x 

I.l Katz u. Ullllcd States, 389 U.S. 347 (1967). 
14 Silllel'llltlli//. U11ited Slales, 365 U.S. 505 ([96 [), at 5 [ I. 

LI Sec 11. Seattle, 387 U.S. 54 [ ([967), at 543. 
1(' Wayne l.aFave, Search (/lid SelZllre (St. Paul: West, [978), I, 338 . 
17 Dauis /J. Mississl{JfJl, 394 U.S. 72[ ([969). 
IH Carroll 11. [Jllltcd Slates, 4[4 U.S. 132 (1925). 
'" UlIIted Slales u. Cala11dra, 4[4 U.S. 33 8 (1974)· 
III Te/'l}III. Ohio, 392 U.S. 1 (1968). 11 ChI/lie! II. Califomia, 395 U.S. 752 (1969). 

Jl Challlhers l'. Ma/'()//ey, 399 U.S. 752 (1970)' 
I.l Coolidge II. New Ual11ps/JII'c, 493 U.S. 443 ([97[)· 
)4 Sc/mech/oth II. Bllslal/1011lc, 4 [2 U.S. 218 (1973). 
1.1 Warde11 //. Hayde11, 337 U.S. 294 (1967). 
)(, UlIIted States /J. [{alllsey, "3 [ U.S. 606 (1977). 
n Co/O//{/{ie Caleri11g /J. Ullllcd States, 397 U.S. 72 (1970). 
IX Ulllted Slates /J. ea/mll/ra, 414 U.S. 338 (1974). 

.. 
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Methods and Results 
We examine all Supreme Court decisions dealing with the reasonable
ness of a search or seizure from the beginning of the 1962 term through 
the end of the 1998 term (N = 217). The Independent variables are 
the facts of the case discussed above. We note here that it may be 
improper to rely on the Supreme Court's written opinion to ascertain the 
facts of the case. Thus, the Court may assert that certain variables are 
or are not present, such as probable cause, In order to justify Its deCI
sion. Occasionally, opinions even differ about "objective" determina
tions, such as where the search took place. For instance, in California v. 
Carney the California Supreme Court considered the warrantless search 
of the respondent's motor home to be akin to a search of a home,z9 while 
the U.S. Supreme Court considered it closer to a search of a car, and thus 
found the search reasonable. 30 To guard against the possibility that the 
Supreme Court's statement of facts is influenced by the decision it desires 
to reach, we use the lower court record to determine the facts of each 
case . .11 

Our dependent variable is the decision of the Supreme Court whether 
or not to exclude evidence or find a search unreasonable. A liberal deci
sion is one that prohibits the use of questionably obtained evidence; a 
conservative decision is one that admits such evidence. Overall, the Court 
ruled in a liberal direction in 36 percent of the cases. 

We begin by examining the percentage of liberal or conservative deci
sions based on the presence or absence of the fact in question. We ini
tially consider the nature of the search, which involves the locus of the 
search and the extent of the intrusion. As expected, the Court gave great
est protection to one's home, upholding only 53 percent of the searches 
conducted there. Less protection is given to places of business, where 59 
percent of searches have been upheld. One's person receives still less pro
tection (65 percent upheld), while searches of one's car or other motor 
vehicle are very likely to be upheld (74 percent). The least protection is 

29 668 P.2d 807 (J983). J() 471 U.S. 386 (1985). 
J1 Certain facts cannot be ascertained independently of the Court's decision, such as 

whether the case concerns statutory construction or constItutional interpretation. Sim
ilarly, unobserved preferences that underlie the justIces' decisions, such as whether the 
decision supports or opposes considerations of federalism (i.e., state action) or upholds 
or overturns administrative agency action. Although such factors have an ideological 
component that exists independent of and prior to any given decision, they can be mea
sured only concomitantly with that decision. Sec Timothy M. Hagle and Harold J. 
Spaeth, "The Emergence of a New Ideology: The Husiness Decisions of the Hurger 
Court," 54 .loumal of Politics (1992), 120-34· 
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given to places where the suspect does not have a property interest (81 

percent upheld). 
The extent of the intrusion involves the difference between full 

searches and lesser intrusions, such as detentive questioning or a stop 
and frisk. Overall, 61 percent of full searches have been upheld, as 
compared with 81 percent of limited intrusions. 

Against the nature of the search the Court must consider the prior 
justification for the search, that is, a warrant and probable cause. Even 
though cases with warrants typically involve questions as to the validity 
of that warrant, the Court still upholds more cases with warrants (7 2 

percent) than without (63 percent). Alternatively, the lower court's 
decision as to whether probable cause exists negatively correlates with 
the Supreme Court's decisions. Some 6 I percent of cases with probable 
cause are upheld, as compared with 66 percent without. 'rhis suggests 
that the Supreme Court views lower court probable cause decisions 

rather subjectively. 
Next, we consider the exceptions to the warrant requirement, the most 

important of which IS a search incident to a lawful arrest. The Supreme 
Court upheld 90 percent of the searches that the lower court ruled took 
place incident to a lawful arrest. Surprisingly, the Court did not uphold 
more searches after, but not incident to, a lawful arrest (63 percent) than 
it did searches after arrests that the lower court considered unlawful (67 

percent). 
Other exceptions to the warrant requirement rarely occurred; so we 

simply note that the Court upheld all of the nine searches when two or 
three exceptions were present, 75 percent of those containing one excep
tion, and only 57 percent of those without any exceptions. 

More interesting than the bIvariate effect of facts on the Court's deci
sion is the independent influence of each fact when the influence of every 
other fact has been controlled. la examine this, we conducted a logit 
analysis of the Supreme Court search and seizure decisions. We used the 
decision of the Court in each case as our dependent variable and the facts 
of the case identified above as our independent variables. Hecause of 
the Court's tendency to reverse the decisions it reviews, we include the 
direction of the lo~er court decision as a control variable that should 
negatively associate with the Supreme Court's decision. The results are 
presented in 'Elble 8. I. 

The coefficients show the change ill the log of the odds ratio for a 
conservative deCision given the presence of each variable. As this is not 
readily Illterpretablc to those unaccustomed to logit analysis (and even 
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TABLE 8. I. Logtt Analysis of Search and Seizure Cases 

Maximum 
Variable likelihood estimate Standard error Impact" 

House -2.96*"" 0.83 -0.45 
Business -2.45"" 0.87 -0.42 
Person -1.84"" 0.77 -0.36 
Car -1.74"" 0.82 -0.35 
Search -1.24" " 0.56 -0.28 
Warrant '1.82*"" 0.56 0.36 
Probable cause -0.09 0.42 -0.02 
Incident arrest 3.13'''' 1.19 0.46 
A fter arrest 0.75" 0.55 0.18 
After unlawful 0.43 0.56 0.11 
Exceptions 1.45'''' " 0.38 0.31 
Lower Ct Dec -1.42"" " 0.35 -0.31 
Constant 3.45"':'" 1.04 
'x, predicted corrcctiy 77 

a Impact equals change in probability of a liberal decision when the fact IS present for a 
search with a 50% chance of being upheld. "p < 0.10; ""p < 0.01; ," ""/1 < 0.001; 

II = 216. 

to most who are accustomed to it), we provide under the column 
"impact" the estimated increase or decrease in the probability of a con
servative decision when the variable in question is present. The impact 
estimate assumes that the search otherwise has a 50-50 chance of being 
upheld. Note that the places where searches occurred are all compared 
with a search where one does not have a property interest, and that the 
arrest estimates are all compared with a search that was not preceded 
by an arrest. Thus, a search that the lower court found to be after but , 
not incident to, an arrest, has a o. I 8 greater probability of being upheld 
than a search that did not follow an arrest. 

We see from the maximum likelihood estimates (MLEs) that every 
variable has a significant impact on the likelihood of a search being 
upheld except probable cause and unlawful arrest. All four places we 
examine (home, business, person, and car) decrease the probability of a 
search being upheld when compared with a search where one does not 
have a property interest. 32 

32 Though logit's S-shaped specification suggests that the impact of homc is not much dif
ferent than the impact of the other "place" variables, mcasuring the impact at prior 
levels higher than 50-50 would show a much stronger effect. 
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The only substantive difference between the bivariate and multivari
ate results is that the latter show a clear ordering in terms of searches 
followlllg arrests: Searches incident to arrest receive the most leeway; 
searches after lawful arrests receive less leeway; while searches after 
unlawful arrests receive virtually no additional leeway. 

The model predicts 77 percent of the Court's cases correctly for a 30 

percent reduction in error over the null model.!] Though the facts pre
sented do strongly influence the Court's decisions, obviously, other con
siderarions also enter the equation. One problem with pure fact-based 
models is that they are static. That is, they do not consider how chang
ing membership on the Court influences decisions. For instance, if we 
add a variable that counted each time a Warren Court appointee was 
replaced by a Nixon, Ford, or Reagan appointee,14 we get a highly sig
nificant variable (MLE = 0.20, I) < 0.0 I) that indicates that the current 
Court evaluates search and seizure cases much more leniently than did 
the Warren Court. This suggests that the exclusionary rule may soon be 
overturned directly or simply made irrelevant because so few searches 
are ruled unreasonable. This also betokens a need to explicitly consid
er the attitudes and values of the justices as a factor affecting their 

decisions. 
Facts obviously affect the decisions of the Supreme Court, but on that 

point the attitudinal model does not differ from the legal model. The 
models differ in that proponents of the legal model conjolll facts with 
legalistic considerations such as the intent of the Framers, the plain 
meanlllg of the law, and prior decisions of the Court, while proponents 
of the attitudinal model describe the justices' votes as an expression of 
fact situations applied to their personal policy preferences. Unfortu
nately, there exists virtually no systematic evidence for the legal model, 
as we demonstrated in the previous chapter. 

Focusing on facts to evidence the operation of the attitudinal model 
has its own set of problems, however. First, we do not know for certain 
thaI' facts explain the justices' behavior except in those areas where they 
have been identil-ied. Outside of search and seizure, only a handful of 
orher subjects have successfully been put to such a test.]; Whether facts 

" For these data, the null model is that every deCision IS decided eonservative/y. 
1,1 We also subtract one for the replacement of Blackmun, a Nixon appointee, with Stephen 

Breyer, a Clinton appointee. 
\1 Sara C. Benesh, "Principal Agency in American Courts: Perspectives on the Hierarchy 

of Justice," Ph.D. diss., Miciligan State University, 1999, pp. 58-72 (involuntary con
fession cases); Timothy M. I-lagle, "But Do They Have to See It to Know It? The Supreme 
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cause the justices to vote as they do in areas such as antitrust litigation, 

state taxation, national supremacy, First Amendment, and so on has not 

been determined. Furthermore, certain justices in certain areas may deem 

"facts" irrelevant. Justice I-Iarlan, for example, never once supported a 

judicially imposed legislative apportionment plan, asserting that it was 
a matter that the Supreme Court had no authority to resolve. 

Attitudes 

Measuring the attitudes of political elites is a difficult task as senators , , 
justices, and Presidents are unlikely to fill out survey questionnaires 

provided by scholars, no less fill them out honestly. One type of solu

tion, commonly used to this day in the congressional literature, is to use 

either interest group ratings from selected votes, as is done by the Amer

icans for Democratic Action (ADA), or data reduction techniques from 

all votes, as in the NOMINATE scores, which are derived from the 

totality of nonunanimous congressional roll-call votes. In either case, 

these scores are then frequently used to "explain" the congressmen's 

votes in particular subsets of cases. Thus, Senator Ted Kennedy is mea

sured as a liberal because he votes liberally, and he votes liberally because 

his ideology, as measured by his vote-derived ADA or NOMINATE 

scores, identifies him as a liberal. While such scores can provide a useful 

description of congressional behavior, the circularity inherent in using 

such scores should properly prevent their use as an explanation of such 
behavior. 

One potential resolution to the circularity problem uses past votes as 
a measure of the justices' ideology.36 While this does, in fact, resolve the 

Court's Obscenity and Pornography Decisions," 45 Political Research Quarterly 1039 
(1992); Tracey George and Lee Epstein, "On the Nature of Supreme Court Decision 
Making," 86 Americal1 PolitIcal Scimce Review 323 (1992)(death penalty cases); Robin 
Wolpert, "Explaining and Predicting Supreme Court Decision-Making: The Gender Dis
crimination Cases, 1971-1987," paper delivered at the 1991 annual meetlllg of the 
Midwest Political Science Association, Chicago, Ill.; Joseph A. Ignagni, "Explaining 
and Predicting Supreme Court Decision-making: The Establishment Clause Cases, 
1970-1986," Ph.D. diss., Michigan State University, 1990; Kevin McGuire, "Obscen
Ity, Libertarian Values, and Decision Making in the Supreme Court," 18 Amel'Ictll/ Pol
ItICS Quarterly 47 (1990); .Jeffrey Segal and Cheryl Reedy, "The Supreme Court and Sex 
Discrimination: The Role of the Solicitor General," 4 I Political Research Quarterly 'i 'i 3 
( 1988 ) . 

.16 Lee Epstelll and Carol Mershon, "Measuring Political Preferences," 40 AlIlel'lc(1I/ 
.10111'llal of Political Science 261 (1996). 
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circularity question, and provides useful tests for the stability and pre

dictability of judicial attitudes (see below), it nevertheless begs the ques
tion as to what explains the justices' past votes. If justice A votes liberally 

in the 1999 term while justice B votes conservatively, their past prefer

ences, as measured by the 1999 term, may well predict their behavior in 
the 2000 term. But we still don't have independent evidence as to what 

caused their behavior in the 1999 term. Thus, though past votes Illay 

offer an excellent description of the justices' current preferences, they 

cannot qualify as an explanation of the justices' behavior. 
Our attempt to create an exogenous measure of the justices' attitudes 

independent of their votes focuses on the judgments in newspaper edi

torials that characterize nominees prior to confirmation as liberal or con

servative insofar as civil rights and liberties are concernedY Although 

this measure is less precise than past votes, it nonetheless avoids the cir

cularity problem, is exogenous to the justices' behavior, and is reliable 

and replicable. As a result, it provides crucial evidence in testing the 

behavioral existence of the attitudinal model. 
Segal and Cover originally created this measure by analyzing edito

rials about nominees from selected newspapers that appeared between 

the time of their nomination by the President until their confirmation by 
the Senate.JH The scores of the confirmed justices are reprinted in 

Table 8.2. 

We believe that the scores accurately measure the perceptions of the 

justices' values at the time of their nomination. While not everyone 

would agree that every score precisely measures the perceived ideology 

of each nominee, Fortas, Marshall, and Brennan are expectedly the 

most liberal, while Scalia and Rellllquist are the most conservative. 

Harlan and Stewart come out liberal because the debate about them 

centered around their support for the overriding issue of the day, 

segregation. Goldberg is not perceived to be as liberal as Fortas or Mar

shall because of an evenhandedness at the Department of Labor that even 

17 David Dandski suggested coding the qualitative content of speeches made by .Justices 
Brandeis and Butler pl'lor to their appointment to the Court as a measure of their 
attitudes. He found that supporr for or opposition to laissez-faire correlated WIth the 
directIon of these two justices' dissents in economIc cases. "Values as Variahles III 

.Judicial Decision-Making: Notes 'I()ward a Theory," 19 VtlIldcrhill Law /(eulCw 721 

( 19(6 ). 

IH .Jeffrey A. Segal and Albert D. Cover, "Ideological Values and the Votes of U.S. Supreme 
Coun Justices," 8 3 Alllcnctll/ i'"lilfcal Scie/lcC /(cuiellJ 557 (I 9R9). Set: Chapter 6 for 
details . 
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TABLE 8.2. Justices' Values and Votes 

Justice Values" Votesb Justice Values" Votesb 

Warren 0.50 78.6 Powell -0.67 37.4 
Harlan 0.75 43.6 RehnqUist -0.91 21.8 
Brennan 1.00 79.5 Stevens -0.50 64.2 
Whittaker 0.00 43.3 O'Connor -0.17 35.5 
Stewart 0.50 51.4 Scalia -1.00 29.6 
White 0.00 42.4 Kennedy -0.27 36.9 
Goldberg 0.50 88.9 Souter -0.34 59.9 
Fortas 1.00 81.0 Thomas -0.68 25.7 
Marshall 1.00 81.4 Breyer -0.05 61.1 
Burger -0.77 29.6 Ginsburg 0.36 64.4 
Blackmun -0.77 52.8 

" Updated from Segal and Cover, 0tl. cit., fn. 38 supra. The range is -1.00 (extremely 
conservative) to 1.00 (extremely liberal). 

b Percentage liberal in civil liberties cases, 1953-99 terms. 

the conservative Chicago Tribune could support. O'Connor comes out 
as a moderate, given her previous support for women's rights and abor
tion. Indeed, the only hint of opposition to her nomination came from 
right-wing interest groups and the arch-conservative senator Jesse Helms 
(R-N.C.). 

Measures of perceived attitudes are obviously imperfect measures of 
those the justices actually possess. Given the impossibility of surveying 
the justices themselves (even if one rashly assumed that such surveys 
would be scientifically valid and reliable), content analysis has its place. 
To the extent that measurement error exists in the data, we will undoubt
edly find weaker correlations than would otherwise be the case. 39 There
fore, the correlation between ideological values and votes that we present 
is almost certainly lower than the true correlation. 

Because statements in newspaper editorials deal almost exclusively 
with support by the justices for civil liberties and civil rights, we use as 
our dependent variable the votes of all justices appointed since the begin
ning of the Warren Court in all formally decided civil liberties cases from 
the beginning of the T 953 term through the end of the T 999 term, as 
derived from the Original U.S. Supreme Court Judicial Database. Civil 

19 William D. Berry and Stanley Feldman, MultIple [{egresslOII ill Practice (Beverly Hills: 
Sage, 1985). 
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liberties isslies are those involving criminal procedure, civil rights, the 
First Amenclmenr, clue process, and privacy. Liberal decisions are ( I) pro
person accused or convicted of crime, (2) pro-civillibertjes or civil rights 
claimant, (3) proindigent, (4) pro-Indian, and (5) antigovernment in due 
process and privacy, except for takings clause cases.~o The data are 

presented in Table 8.2. 
The results are straightforward: The correlation between the Ideolog

ICal values of the justices and theIr votes is 0.76 (1'2 =: 0.57, adjusted r2 =: 

0.55). Regresslllg votes on our measure of values yields a constant of 
53.4 and a slope of 23.5 (t =: 5.06). The largest residuals belong to Gold
berg, who is 23 percentage points more liberal than expected, and 
Harlan, who is 27 points more conservative than expected. Alternatively, 
Scalia and Powell are less than one point from their expected scores. 

Given the fact that our correlation is attenuated by the measurement 
error that no doubt exists in the independent variable, the results supply 
exceptional support for the attitudinal model as applied to civil liberties 

cases. 
Critics of the attitudinal model might present the following alterna

tive scenarjo: If judges and justices base decisions on legal values 
(e.g., precedent or the intent of the Framers) and not political values, 
editorials on nominees with lower court experience would be based on 
those legal values. Our measures will correlate with their votes on 
the Supreme Court because as Justices they are again basing their votes 
on their legal values. But if this were the case, lower court experience 
would provide crucial information that does not eXist for those without 
such experience: the legal (as opposed to political) values of the 
nominees. If the editorials provided information on legal values and if 
such values were relevant to the Justices' deciSions, the correlation for 
those with such information should be higher than the correlation for 
those without such information. This is clearly not the case. Though the 
Ns are small, the correlation between values and votes for those with 
lower court experience is 0.67 (adjusted 1'2 = 0.40), while the correlation 

'W This specification of directton (i.e., liberal or conservative) IS determllled by reference 
to the Issue variable to which the case pertains. Hence, anti-affirmative action plailltiffs 
who sllccessfully allege that the program deprives them of Civil rights docs not make 
them or the case outcome liberal slllce a pro-affirmative actton outcome is defined as 
liberal. Sec Harold ./. Spaeth, The Ortgil/al Ul1Ited States Supreme Court Iudicial Data
base. 195'3-1999 Terms (East I.ansing, Mich.: Program for I.aw and Judicial Politics, 

Michigan State University, 2000), pp. 51-53· 
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for those without lower court experience is 0.92 (adjusted 1'2 = 0.81). If 
anything, the voting record of lower court judges, who are bound by 
Supreme Court precedents, might constitute disinformation about their 
true values and thus their likely voting behavior once on the Supreme 
Court. 

Prediction 
As we noted in Chapter 3, an attitude is a relatively enduring set of inter
related beliefs. Thus, if attitudes are the proximate cause of the votes of 
Supreme Court justices, their votes must be relatively stable and consis
tent. Quite a bit of research has demonstrated the stability and pre
dictability of judicial attitudes. For example, Spaeth was able to predict 
accurately 88 percent (92 out of 105) of the Court's decisions between 
1970 and 1976 and 85 percent of the justices' votes.41 In a looser test, 
we accurately predicted the majority and dissenting coalitions in 19 of 
23 death penalty cases, and similar percentages of other civil liberties 
cases:12 

Combining Pacts and Attitudes 
Consistent with the attitudinal model, we have seen that both facts and 
attitudes affect the decisions of the Supreme Court. The attitudinal 
model, though, does not hold that these are separate influences on the 
Court's decisions. Rather, it holds that facts or case stimuli are juxta
posed against the attitudes of the justices in determining how any par
ticular justice reaches a decision in any particular case. 

We thus come to our most specific test of the attitudinal model by 
using as our dependent variable the decision of each justice in each search 
and seizure case from the 1962 through 1998 terms (N = 1,900). 

'fhe independent variables are the facts of each case plus each justice's 
attitudes. 

We first entered only attitudes into the equation and achieved a 70 

percent prediction rate, for a 32 percent reduction in error over the jus
tices' mean of 56 percent. We then entered just the twelve fact-based vari
ables described above and achieved a 62 percent prediction rate, for a 
relatively low 14 percent reduction in error. This suggests that in pre-

,II Harold J. Spaeth, Supreme Court Policy Mallil1g: Explallatiol1 and Predict/OIl (San fran
cisco: W. 1-1. Freeman, 1979), pp. 122-23, 154-64. 

,12 Jeffrey A. Segal and I-Iarold J. Spaeth, The Supreme Court alld the Attitudillal Model 
(New York: Cambridge University Press, 1993), eh. 6. 
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TAIILE 8.3. Logl! Analysis of Search and Seizure 
Cases with Attitudes 

Variable 

House 
Business 
Person 
Car 
Search 
Warranr 
Probable cause 
Incident arrest 
After arrest 
After unlawful 
Exceptions 
A tti tll d es 
Constant: 

Maximum 
likelihood 
estimate 

-'1.53"':'" 
-'1.43 ':'.' " 
-1.21':"'" 
-1.24':"":' 
-0.87':":":' 

0.86""':' 
(l.()9 

'1.05""" 
0.21 
0.'11 
0.83""':' 

-'1 .. )5"':'" 
'1.75"':'" 

'X, predicted correctly 71 

Standard 
error 

0.24 
0.26 
0.23 
0.24 
0.17 
0.17 
0.13 
0.28 
0.18 
0.17 
0.10 
0.08 
0.26 

dicting votes, one is clearly better off knowing the attitudes of the jus
tices than the facts of the case. Finally, we combined the attitude measure 
with the fact variables into a single model. The results are presented in 
Table 8.3. Some 71 percent of the individual justices' decisions were pre
dicted correctly for a 34 percent reduction in error. Nine of the twelve 
variables were significant at /J < 0.001. 

Results from the model can be presented in visual form as in Figure 
8.1, which places the case stimuli and justices' values in attitudinal space. 
Any justice should vote to uphold any search to the left of his or her 
indifference point and will vote strike any search to the right of his or 
her indifference point. For instance, the search for evidence in Mal)l} v. 
Ohio at 0.65 would be allowed in court by Rehnquist (1.23), but not 
by Breyer (0.07) or Brennan (-1.35).41 As this is an empirical model, 
prediction errors will occur. Nevertheless, with 71 percent of the 

,1 \ Scale POllltS for the lustlCes arc created by multiplYlI1g theIr factor scores by the slope 
coefficient for attitude 111 Tlble 8.3. Scale points for case stimuli is -I times the pre
dicted log of the odds ratio of upholding the search given the facts of the case and an 
attitude score of o. 
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Leon Terry Mapp 

Degree of Intrusiveness 

FIGURE 8.1. Justices and cases in ideological space. 

individual-level votes predicted correctly, the model demonstrates the 
overall validity of the attitudinal model.44 

TilE SEPARATION-OF-POWERS MODEL 

Applications of rational choice theory to the Supreme Court, as noted 
in Chapter 3, may be divided into an internal program, which focuses 
on intra-Court strategies, and an external program, which focuses on 
constraints imposed by other political actors. For the decision on the 
merits, internal models have concentrated on voting fluidity, the chang
ing of votes from the conference vote to the report vote. As we report 
in Chapter 7, most voting fluidity is completely consistent with attitudi
nal considerations. We also are not aware of any equilibrium-based 
formal models of voting fluidity. 

The external program, on the other hand, has focused on the so-called 
separation-of-powers model. Recall from Chapter 3 that this model 
posits that the Supreme Court will often need to defer to congres
sional/presidential preferences in order to prevent its decisions from 
being overturned. Because these models are equilibrium-based (typically, 
Nash equilibria, in that the Court's behavior is a best response to Con
gress and the President's best response), because numerous articles claim 
cmpirical support for the model, and because these models directly con
tI'adict the attitudinal model's claim of rationally sincere behavior on the 

.,., There arc several causes of error in the model, including measurement error on the atti
tudinal variable, IIlcomplete specification of relevant case stimuli, and measurement 
error of case stimuli (caused by measuring case stimuli by the lower court record). 
Others sources of error might include excluding nonattitudinal factors, such as the pres
ence of the United States as a party to the suit or excluded role values. To the extent 
the first set of problems exists, the attitudinal model is stronger than our empIrical model 
demonstrates. 

The Separation-or-Powers Model 

merits, we carefully investigate the empirical literature. We divide our 
efforts between qualitative and quantitative analyses. 

Qualitative Analyses and Case Studies 

Unlike the strong support that exists for the attitudinal model, empiri
cal support for the separation-of-powers model, though frequently 
claimed, is substantially more problematic. Many articles are content 
with providing a model and leaving real-world concerns to others. That 
is fine, but such articles cannot answer the question of whether the 
Supreme Court actually does behave as is posited. More typically, 
scholars will find a case that seems to satisfy the expectations of the 
model. This, too, will not do, for as Lee Epstein has so cogently noted, 
"the modus operandi of the theorem provers who have studied these 
questions will not suffice. 'fhe standards of social science simply require 
more than reading some cases (e.g., Groue City seems to be a favorite), 
developing a model, and then testing the model against the same cases 
used to develop it (again, Groue City comes to mind). ,,45 

Some case studies, though, can illuminate aspects of cases that were 
otherwise undetectable. Reccnt game-theoretic works on Marhury v. 
Madison, for example, clarify the strategic choices facing President 
.Jefferson and Chief Justice Marshall in that epic struggle.46 Nevertheless, 
the ability to generalize from one particular case remains problematic. 

Measurement 
'fhe standards of social sCience to which Epstein refers to above also 
demand a degree of reliability and validity in the measurement of pref
erences that is lIot found in many separation-of-powers studies. For 
example, William Eskridge argues that the early Burger Court kept its 
civil rights decisions to the left of center because of a Congress that was 
substantially to the left of the COlirt and a series of Presidents who were 
often to the left of Congress:17 The fact that Richard Nixon, and the 

'1\ Cited in Jeffrey A. Segal, "Separation of Power Games tn the PositIve Theory of Con
gress and Courts," ') I Allier/cali Political Sciel1ce neIJicw 28 (I ,),)7), p. 33. 

'1(, Robert Lowry Clinton, "Game Theory, I.egal History, and the Origins of JudiCial 
Review: A Re~isionist Analysis of Marbury u. Madisoll," 38 Alllcnctlll.loll1'llal of Po/it
iud SClCllce 28.5 (1')')4); and Jack Knight and l.ee Epstein, "On the Struggle for Judi
cial Supremacy," .,0 l.aw aI/(/ SOCiety neuiew 87 (1')')6). 

4·j William N. Eskridge, Jr., "Rencgmg on History? Playing the Court/Congress/President 
Civil Rights Game," 7') Califo1'llia l.aw neIJiew 613 (I ')') I), p. 650. 
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President who devised the "Southern strategy" for capturing the Wallace 
vote, the President who activated that policy by nominating G. Harrold 
Carswell to the Supreme Court, and the President who campaigned to 
end school busing, must be categorized as a civil-rights liberal to make 
the model work suggests the possibility of alternative explanations. 
'rhe same can be said of President Ford, who in his last fifteen years in 
Congress never had an ADA score greater than 17.48 

Additionally, Eskridge places the gatekeeping committees to the left 
of Congress, yet the Senate Judiciary Committee median was to the right 
of the full Senate median every year between 1970 and 1977. He 
also places the committees to the left of Congress in the 1981 through 
1990 period, but again, the Senate Judiciary Committee median was 
to the left of the Senate median three times during this era, was to 

the nght four times, and was tied three times.49 So, too, must we ques
tion Gely and Spiller's placement of Congressman John ("Dirty Air") 
Dingell (also known as the congressman from General Motors) as a 
strong supporter of government safety regulation of the automotive 
industry.so 

Leverage 
We next reiterate the point made in Chapter 3 that a nearly limitless 
array of behavior can be interpreted consistently with rational action. sl 

Consider, for example, the Court's actions in Ex {Jarte Milligan,S2 as dis
cussed by Epstein and Walker. In the case, the Supreme Court declared 
that "Milligan, a Confederate sympathizer living in Indiana, could not 
be arrested and tried by the military when civilian courts were in full 
operation and the area was not a combat zone. "S3 In April r 866, the 

4B Nixon's average ADA scores were '4 in the I-louse and 27 in the Senate. See Michael 
J. Sharp, The Directory of Congressional Voting Scores and lnterest Gmup Ratings 
(New York: Facts on File Publications, '988). 

49 Segal, op. cit., n. 45, slllJra. 
50 Rafael Gdy and Pablo T. Spiller, "A Rational Choice Theory of Supreme Court Deci

sion MaklIlg with Applications to the State Farm and Gmve City Cases," 6 Joumal of 
Law, Ecol1omics alld OrgallizatlOll 263 ('990). 

.II See also Lawrence Baul11, The Puzzle of judicial Behavior (Ann Arbor: University of 
Michigan Press, '997), ch. 4. 

12 4 Wallace 2 (r866) . 
.13 Lee Epstein and Thomas G. Walker, "The Role of the Supreme Court in American 

Society: Playing the Reconstruction Game," in Lee Epstein, ed., Contemplating Courts 
(Washington, D.C.: CQ Press, [995), pp. 3' 5-16. 
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Supreme Court issued a liu-Ie-noticed order, without an opinion, releas
ing Milligan. It was not until December of that year, after the Radical 
Republicans made monumental gains in the November elections, that the 
Court Issued its opinion rendering Congress unable to create military tri
bunals remote from the actual theater of war. While April's order seems 
rational enough given the contemporary political environment, Decem
ber's opinion does not. Moreover, the December opinion need not have 
been so harsh. T'he Court, for example, might have averted a crisis by 
adopting the more moderate opinion of Justice Chase.s~ The Chase con
currence, and not the Davis majority, is arguably the action that the 
Court should have taken had it been behaving strategically. Indeed, had 
the Chase opinion been the majority, it would have been easy for Epstein 
and Walker to write that the Court readily and clearly saw what the 
results of the 1866 election meant. 

The Civil l{ights Game 
Undoubtedly, the most extensive and widely cited qualitative analysis of 
the separation-of-powers game is Eskridge's study of the Court's deci
siems in civil rights cases. 55 It may thus be useful to compare separation
of-powers and attitudinal models of Supreme Court decision making 
during the three periods that Eskridge studies: 1962-72, 1972-8 I, and 
1981-90. During the first period, there is no conflict between the two. 
Eskridge remarks that the Court was able to vote its sincere preferences 
because the legislative gatekeepers protected the Court from remedial 
legisla tion. 

During the second period, Eskridge argues that the Court voted more 
liberally than it otherwise would have due to fear of override by a liberal 
President and Congress. As noted above, the notion that Richard Nixon 
and Gerald Ford were liberals is just not supported by the evidence. 
Moreover, a Senate Judiciary Committee chaired by the unreconstructed 
Mississippi Democrat James Eastland undoubtedly would and could 
ha ve protected the Court from whatever conservative decisions it 
might have wanted to make. A more likely scenario for the Court's mod
erate course was its composition. Through r 975 the Court consisted of 
three hard-core liberals (Douglas, Brennan, and Marshall) and three jus
tices who had always been moderate on civil rights (White, who stayed 

.H 4 Wallace 2 (1866), at 1.,2. .1.\ Eskridge, Of). Cit., n. '17, slI/,ra. 
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moderate on civil rights even after he moved rightward on most other 
issues;56 Stewart, who was strongly opposed during his nomination by 
Southern conservatives because of his progressive views on civil rights;57 
and Blackmun, who was never as conservative on civil rights as he orig
inally was on criminal procedure).58 In 1975, Stevens replaced Douglas, 
but Stevens was to the left of Stewart, so this did not change the 
median. 59 Thus, we conclude that the Burger Court was moderate in civil 
rights not because a liberal Congress and President pushed them in that 
direction, but because the moderate wing had a clear working majority. 

Crucial to Eskridge's argument that the Court was constrained in the 
1970S is the Court's purported shift to the right in Civil rights immedi
ately following the election of Ronald Reagan. Eskridge provides 
summary data of voting shifts for the Court as a whole that seem to back 
his claim.60 The data, though, are not consistent with data derived from 
the u.S. Supreme Court Database.61 If we compare the moderates and 
conservatives on the Court from the appointment of Stevens in 1975 

until the retirement of Burger in [986, we ought to find, following 
Eskridge, that these justices, who purportedly were constrained in the 
r 970S, moved to the right beginning in [98 I as Reagan protected them 
from override. The results, presented in Table 8.4, show nothing of the 
sort. First, O'Connor's replacement of Stewart, as Eskridge suggests, had 
little effect. Next, the Court as a whole, and the three justices with lib
eralism scores below 50 percent during this period (Burger, Powell, and 
Rehnquist), collectively moved slightly (but insignificantly) to the left 
during this period. Finally, two of the three justices who had scores in 
the 50 to 60 percent range moved to the left (Blackmun, whose move 

56 Lee Epstein, Jeffrey A. Segal, Harold J. Spaeth, and Thomas G. Walker, The Supreme 
Court Compelldium (Washington, D.C.: CQ Press, 1994), pp. 453-54. 

57 Segal and Cover, 0/1. cit., n. 38, supra. 
58 Epstein et aI., (1). cit., n. 56, supra, pp. 442-43. 59 [d., pp. 449-5 I. 
60 William N. Eskridge, Jr., "Overriding Supreme Court Statutory Interpretation Deci

si(lIls," 101 Yale Law IOllnra[ 331 (1991), pp. 395-97. 
61 We choose all formally decided cases, whether per curiam or with SIgned oplllions. for 

unit of analysis, we originally included, in addition to the standard citation plus 
split votes, records in the database corresponding to multiple legal provisions (or 
multiple issuesflegal provisions), as numerous cases with statutory content could never
theless show a constitutional issue in the first record. We then selected all records 
where the Court's stated authority for its decision was interpretation of a federal statute, 
treaty, court rule, executive ordel~ regulation, or rule. Next, we deleted duplicate records 
from the same case dealing with the same value area, unless the direction of the deCI
sion differed from one record to the next. Finally, we selected all cases dealing with civil 
rights. 
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Tt\ 1\ 1.1'. H .4. ProportIOn of Liheralism Votmg of Supreme Court .JustIces in 
Civil I~ights Cases, 197-'1-1986 

Justice 1975-80 1981-86 f) It 

Court 0.52 0.51 D.85 200 
Brennan O.H.') 0.77 0.18 1% 
Stewart/O'(;onnor 0.44 0 . .')2 H4/95 
White 0.53 0051 0.73 200 
Marshall 0.84 0.79 0.4.1 197 
Bur14er 0 .. 17 0 . .19 0.72 199 
Blackmun 0.54 0.68 0.().1 195 
Powell 0.42 0.39 0.69 185 
Rchnqllist 0.22 0.28 0.3l 197 
Stcvcns 0.51 0.56 0.54 187 

S01lrce: Derived from u.S. Supreme Court ./udicial Database. 

was statistically significant, and Stevens), while one moderate (White) 
moved ever so slightly to the right.62 Interestingly, only the liberals, 
Hrennan and Marshall, show a directional move to the right, but by all 
accounl"s they should not have been constrained in either period, and, 
indeed, their changes are insignificant. 

Finally, in the 1987-90 period, following Democratic control of the 
Senate, the Court issued a series of hard-core conservative decisions. 
Eskridge readily admits that the Court was far more conservative than 
it should have been during this period. He argues that the Court, con
sistent with the separation-of-powers and rational choice models, was 
"mistaken about the congressional median" or was trying to shift con
gressional preferences."] But with these escape hatches, the separation
of-powers model becomes completely unfalsifiable. 

Given these problems, we next focus on quantitative analyses of the 
separation-of-powers games. 

Quantitative Analyses 

Beyond a doubt, the seemingly most impressive support for the separa
tion-of-powers model comes from Spiller and Gcly, who find in 

(.1 Stewart's half-term while Reagan was President showed him movlllg to the right as well, 
but It'S hard to make much of half a lenn. 

(,! Eskridge, n/,. CIt., 11. 47, s1l/,ra, pp. 658-59. 
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their sophisticated econometric analysis that changes in the ideal points 
of relevant congresspersons influence Court decisions in National 
Labor Relations Act cases to the same extent that changes in the ideal 
points of the Supreme Court do.M Bergara, Richman, and Spiller find 
similar results.65 

Before we accept these findings, a few points need to be examined 
more fully. First, Spiller and Gely find that under open rule,"" "for most 
observations the set of nonreversible decisions included almost the whole 
range of feasible outcomes. ,,67 In other words, if we accept open-rule 
models as appropriate, then the Court is almost never constrained. Are 
open-rule models more appropriate than closed-rule models? Yes. Empir
Ically, the Senate almost always acts under open rule and the House 
usually does.os But, theoretically, the closed-rule assumption is inappro
priate even in situations when the rule is more frequently granted, for 
the provision of the closed rule is endogenous to the committee's pro
posal. As Ferejohn and Shipan note, "Congress is unable to commit itself 
to the use of a closed rule in advance of a committee proposal. Thus, 
once a legislative proposal comes before it, Congress will be faced with 
a temptation to amend it even if the committee has been promised a 
closed ntle."69 Thus, according to Ferejohn and Shipan, we are likely to 
see a closed rule only in situations where committees affirm chamber 
preferences, that is, when closed rule mimics open rule. The ability to 

find positive results under clearly inappropriate assumptions suggests 
that something may be amiss, and, indeed, something is. 

Statistical Bias 
The second problem that we note in the quantitative literature is 
absolutely crucial: Biases in the regime-change, switching regression 

(,., Pablo '1'. Spiller and Rafael Cdy, "Congressional Control or Judicial Independence: The 
Determinants of U.S. Supreme Court I.abor-Relatlons DeciSIons, 1949-T988," 23 
RAND ]ollmal of Economics 463 (1992). 

h.1 Mario Bergara, Barak Richman, and Pablo T. Spiller, "Judicial Politics and the Econo
mctrics of Preferences," paper presented at the 2000 Annual Meeting of the American 
Political Science ASSOCIation, Washington, D.C. 

r,(, Under open rulc, amcndments to committee proposals arc allowed. Undcr closed rulc, 
committees can offer take-it-or-lcavc-It proposals. 

('7 Spiller and Gdy, Of). cit., n. 64, supra, p. 470, fn. 24. 
hH Waltcr J. Olcszek, COllgressional Pl'Ocedures alld Policy Process, 3rd cd. (Washington, 

D.C.: CQ Press, T989), pp. 123, [86. 
(,9 John Fel'CJohn and Charles Shipan, "Congrcssional Influence on Bureaucracy," 6]oumal 

o( l.aw and Economics 1 (1990). 
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RegilTle I I Regime 3 I RegilTle 2 

1--1--1-·--·_·-1·--.. ·_···.. .-.-.~ 
30 40 50 60 70 

II s 
FIGURE 8.2. Regllm: change model. Adapted from Spiller and Gely (1992). 

models as used ill the S/Jiller articles mean that the articles comfJ/etely 
{ail to disti11guish si11cere {rom sO/Jhisticated hehalJior by the 
Court. Because the biases are so fundamental, we believe it necessary 
10 take the space necessary to demonstrate them. These results are also 
necessary for our own tests that follow. While our description of 
the biases mllst be read carefully to be understood, they do not require 
technical expertise beyond a comprehension of simple regression 
analysis. 

We start with three players, a I-louse, a Senate, and a Court. The Court 
reaches decisions in policy space, subject to oversight by the House and 
Senate. An important aspect of this game is that the Court has some 
leeway as to where it sets policy. That is, there exists more than one point 
in the policy space at which the Court cannot be overturned. This pro
tected area is sometimes referred to as the Win set, the set of irreversible 
decisions (SID), and - not always accurately - the Pareto set. We refer 
to such space as the SID. 

Figure 8.2 presents hypothetical preferences of the congressional 
chambers, with the House (II) at 40 and the Senate (S) at 60. The fol
lowing strategic situation exists: If the Court (C) makes policy either 
below 40 or above 60, both Hand S will prefer some outcomes between 
40 and 60 to what the Court has done. 70 Alternatively, if the Court places 
the decision in the set of irreversible decisions 140, 601, that decision 
cannot be overturned, as there exists 110 alternative that both Hand S 
prefer to what the Court has done. 

70 If the Court places its deciSIOn at 40 - x, thc eventual outCOIllC will be between 40 and 
the lesser of either 40 + x or 60, for this rangc contains those deCisions that both Hand 
S prefcr to 40 - x. Similarly, if the Court places its deCISion at 60 -I- y, the eventual 
outcol1le will be betwccn thc greater of 40 and 60 - y, for that range contains those 
deCISions that both Hand S prefer to 60 + y. 
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The strategy for the Court under such a model is clear. If the 
Court's ideal point is below the minimum (H, S), then set policy at that 
minimum (40). That is the point closest to the Court's ideal point that 
cannot get overruled and replaced with something worse (from 
the Court's perspective). If the Court's ideal point is above the maximum 
(H, S), then set policy at that maximum (60), as that is the point 
closest to the Court's ideal point that cannot get overruled and replaced 
with something worse. Finally, if the Court's ideal point is greater 
than the minimum but less than the maximum of the set of irreversible 
decisions, then it should choose its ideal point, as that point cannot be 
overturned. 

The setup of this model suggests three regimes that influence the 
Court's decision. Following Spiller and Gely, we label the situation where 
the Court is to the left of the set of irreversible decisions "regime r ," the 
situation where the Court is to the right of the set of irreversible deci
sions "regime 2," and the situation where the Court is within the set of 
irreversible decisions as "regime 3." 

Consider the comparative statics for the Court in different regimes, 
that is, the change in the Court's decision given a change in the relevant 
minimum, maximum, or ideal point. For a Court in regime I, the 
relevant variable is the minimum: If the minimum is at 40, the Court 
should rule at 40; if the minimum is at 39, the Court should rule at 39; 
and so on. Thus, in equilibrium, a one-unit change in the minimum leads 
to a one-unit change in the Court's decision. Thus, if the Court acts 
strategically, we should observe a slope coefficient of r.o for the Court 
III regime r. 

The story is precisely the same for the Court in regime 2, where the 
relevant variable is the maximum. If the maximum is at 60, the Court 
should rule at 60; if the maximum is at 61, the Court should rule at 6 r; 
and so on. Again, in equilibrium, a one-unit change in the maximum 
leads to a one-unit change in the Court's decision. Thus, if the Court acts 
strategically, we should observe a slope coefficient of 1.0 for the Court 
in regime 2. 

Consider, finally, the Court in regime 3. Here the only relevant vari
able is its own preference. If its preference is at 45, it should rule at 45; 
if its preference is at 55, it should rule at 55. This suggests that for a 
Court in regime 3, in equilibrium, we should once again observe a slope 
coefficient of r .0, for a one-unit change in its preference results in a one
unit change in its behavior. 

The Se/Jaration-o(-Powers Model 335 

Testblg the Model 
I\s this generic model creates a set of l11utually exclusive independent 
variables (the 111111, the max, and the Court ideal point for regimes I, 2, 

and 3, respectively) and since the expected slope coefficient in all three 
regimes is the same,71 the model is tested in the Spiller papers by a regime
change switching regression model of the form 

where X = min if regime I; max if regime 2; and I if regime 3, where I 
equals the ideal point of the Court and the subscript 123 represents the 
fact that B is estimated across regimes I, 2, and 3.72 

One set of problems with tl1I5 approach involves testing a null hypoth
esis of Bm = ° against an alternative hypothesis of BIB> 0.

73 I\s noted 
above, the appropriate expectation in the policy model, as in Bergara et 
aI., is that Bm = I, not simply that it is greater than 0. 

But far more important, perfectly sincere (i.e., attitudinal) behaVior 
across all three regimes can return a slope coefficient for BIB that is not 
only greater than 0, but can readily approach 1.0. In other words, this 
model generally fails to distinguish sincere behavior - that is, voting at 
one's ideal pOint - from sophisticated behavior - that is, voting off 
of one's Ideal point in order to achieve the best possible final result. One 
reason for this, though not the only reason, is that in regime 3, the pre
diction frolll a sincere model (voting one's ideal point) is exactly the same 
as the prediction from the strategic model (voting one's ideal point). 

We demonstrate the problem with a very simple simulation, which 
demonstrates what happens to tests of strategic (separation-of-powers) 
behavior when the Court acts only sincerely (attitudinally). Consider the 
Supreme COlirt over six different time periods, 1-6, with median justices 
whose ideal points range from 25 to 75, respectively, in increments of 10, 
facing a set of I-louses and Senates sllch that the SID over time rUlls from 
15°,701 to 140, 601 to 13°,5°1. Now assume that the Courts vote only 
their sincere preferellces. We present these simulated data in Table 8.5. 

71 Because Spiller and Gdy test a probability model, the predicted coefficient IS not 1.0. 

Nevertheless, the probability model should still provide a similar slope coeffiCient across 
regimes. See Spiller and Gcly, oIl. cit., n. 64, supra, p. 487, 

n Note that the Spiller papers lise the data to scale the Court to congressional preferences 
and add probai)ilistlc assessments as to which regime the COLIrt IS Ill. We tllrn to the 
problems created by thiS type of scaling in the next section. 

II See Bcrgara, Richman, and Spiller, ofJ. CIt., n. 65, supra. 
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TABLE 8.5. Simulated Data for Figures 8.2-8.4 

Pref" Policyil Mine Maxd Regime" EquiJf CourtK 

25 25 30 50 I 30 I 
35 35 30 50 3 35 2 
45 45 30 50 3 45 3 
55 55 30 50 2 50 4 
65 65 30 50 2 50 5 
75 75 30 50 2 50 6 
25 25 40 60 1 40 1 
35 35 40 60 1 40 2 
45 45 40 60 3 45 3 
55 55 40 60 3 55 4 
65 65 40 60 2 60 5 
75 75 40 60 2 60 6 
25 25 50 70 1 50 
35 35 50 70 I 50 2 
45 45 50 70 1 50 3 
55 55 50 70 3 55 4 
65 65 50 70 3 65 5 
75 75 50 70 2 70 6 

" Prcf: Court's ideal point. 
b Policy: policy set by Court, which is set at Court's ideal POInt. 

Min: minimum of set of irreversible decisions (SID). 
d Max: maximum of SID. 
" Regime: T = left of min; 2 = right of max; 3 = inside SID. 
( Equil: equilibrium prediction from strategic model. 

Figure 8.3 presents the fit of the separation-of-powers model to these 
data, that is, data in which the Court acts only sincerely. The x-axis rep
resents the separation-of-powers equilibrium predictions: the min for 
regime I Courts, the max for regime 2 Courts, and the Court's ideal point 
for regime 3 Courts. The y-axis represents the Court's behavior, which 
we set to be at its ideal point. Even though the Court is ignoring Con
gress and voting its sincere preferences, and even though regime 3 cases 
make up only one third of the data, the data (falsely) appear to fit the 
separation-of-powers model very well. Note that this is a rather conser
vative simulation, as regime 3 cases make up only one third of our data, 
whereas they represent the vast majority of cases in the Spiller data sets. 7

" 

74 Moreover, these results and those that follow hold up for more sophisticated simula
tions. Sec Jeffrey A. Segal and Cheng-Lung Wang, "Inducing Apparently Strategic Be
havior in Models of Bounded Discretion: The Case of Rcgimc-Change Switching 
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F1GUHE 8.3. Fit of strategic model across regimes to sillcere behaVior. 

Thus, whether or not regime 3 cases dominate a series, if the Court always 
votes its sincere preferences, one could find not only that 13m > 0, but 
that 1312\ is not statistically different from I. Moreover, as we demonstrate 
below, the reason for this is not just the overlap in predictions between 
the sincere and strategic models for regime 3 cases, but because of a 
further bias in testing regime I and regime 2 cases in the standard regime
cha nge, swi tch ing-regression model. 

At this point we leave Bergam, Richman, and Spiller behllld, for they 
do no more than test 13121> which means that they are completely incapable 
of distinguishing sincere from strategic behavior. This conclusion applies 
as well to all of the Spiller and Ccly work prior to their table 6?' 

Spiller and Gely then provide a separate test for what we call 131 and 
rh, which represent, respectively, the impact of the minimum for regime 
I Courts and the impact of the maximum for regime 2 Courts. 7

(, Under 
this approach, the expectations for BI and 132, unlike those for 13:1, differ 
from that of sincere behavior. 

Regressions," paper presenred at the 200 I meetlllg of the American Political SCience 
Associatioll, San Francisco, Calif. 

7\ Op. cit., ll. (,4, slI{ira, p. 487, 
1(, While the Spiller and Gcly work provides tests of SIX different models In tables 1-5, 

their crUCial test, which occurs in table 6, tests only their committee median model. 
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FIGURE 8.4. Test of strategic model given slllcere behavior, regime I cases. 

Unfortunately, testing this model still results in biased estimates for ~I 
and ~2' in that even if the Court is acting sincerely and is not paying any 
attention to which regime it is in (i.e., a change in the value of the rele
vant regime has no change in its behavior), the regression will still return 
positive estimates for not only ~3 but ~I and ~2 as well. 

To see this, consider again the data from Table 8.5. Assume again that 
the Court votes only its sincere preferences. Presumably, we should 
observe a positive slope for the Court in regime 3, as the separation-of
powers model predicts sincere behavior there. But in regimes I and 2, if 
the Court is behaving sincerely, then a change in the relevant min or max 
should have no impact on its behavior. Intuitively, we should observe 
that, but let's look at what we actually observe. 

Figure 8.4 plots the data points for justices in regime I. For Court I, 
whose ideal point is at 25, we observe court decisions at 25 when the 
min is at 50 (the bottom right data point), 25 when the min is at 40 (the 
bottom center data point), and 25 when the min is at 30 (the bottom 
left data point). A flat line that could connect these three points at the 
bottom of the figure is what we expect. Next we add Court 2, whose 
ideal point is at 35. We observe court decisions at 35 when the min is 
at 50, 35 when the min is at 40, and, crucially, we don't find Court 2 in 
regime T when the min is at 30, for Court 2 is now in regime 3 (see the 
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FIGLJRF il.5. Test of strategic model given sincere behavior, regime 2 cases. 

two data points in the middle row of the figure). Finally, we add 
Court 3, whose ideal point is at 45. We observe court decisions at 45 
when the min is at 50, but we don't observe Court 3 in regime I when 
the min is at 40 or 30, for Court 3 is now in regime 3 (see the top 
point in the figure). 'rhus when we fit a regression line through the 
observe~1 points for regime I Courts only, we observe an upward slope 
(here, of 0.5) even when there is no impact of the relevant regime on the 
Court. The true impact of a one-unit change in the min is 0; the esti
mated impact is 0.5.77 At the other end of the scale, we find the same 
result for regime 2. As long as the Court's preferences change over time 
this result follows. ' 

The explanation for this should now be clear: As the relevant 
minimum decreases in regime I cases, we only find more conservative 
Courts in regime I. And when the relevant maximum increases in regime 
2 cases, we only find more liberal Courts in regime 2 (see Fig. 8.5). 

Thus, even when separate regimes are tested, as Spiller and Gely 
do (though only for one Ollt of the six models they examined), the 

17 This figure will change a hit with different distributions of data. With normally dis
tributed data, the observed slope is about 0.64. See Segal and Wang, O{l. Cit., n. 74, 

SII{Jrtl. 
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regime-change model provides biased estimates of the impact of Con
gress on the Court. The reason, simply put, is that in regimes rand 2 

the sincere preferences of the Court positively correlate with the value 
of the minimum and maximum, respectively.7H To eliminate the bias, the 
preferences of the Court must be included in tests of the impact of the 
minimum and maximum in regimes 1 and 2. 

Scaling Revisited 
Finally, the scaling scheme used by Spiller and Cely (and Bergara, 
Richman, and Spiller) is worthy of more than a little scrutiny. Like all 
scholars in this field, they need to find a manner of placing judicial pref
erences and congressional preferences on a single scale. They accomplish 
this by allowing the computer to find the imputed ADA scores for the 
Court that best fit the data, so that the median of a Court with x number 
of Democrats will be equivalent to a congress person with an ADA score 
of y. What is notable about this technique, though, is that it allows the 
imputed ADA score for a given Court to change dramatically given dif
ferent specifications of congressional behavior. For example, in their 
Floor Median model, the median Supreme Court justice's imputed ADA 
score is equal to -46.13 + 1.9' SCDEM, where SCDEM equals the 
number of Democrats on the Court. Thus, this model finds a significant 
impact for Congress by giving the Court median during the later Vinson 
Court (Reed or Minton) an imputed ADA score of 122.97, a fantastic 
result given that ADA scores theoretically range from 0 (most conserv
ative) to 100 (most liberal) and that Ted Kennedy (D-Mass.), as liberal 
as anyone could expect, only averages a 95.79 So, too, the imputation 
finds the post-Douglas Burger Court median (Stevens) to have an 
imputed ADA score of 16.57. Alternatively, in the Committee Median 
model, the model finds a significant impact for Congress by giving the 
Reed/Minton Vinson Court median an imputed ADA score of 109.71, 

and the Stevens Burger Court median an imputed ADA score of 30.75. 

Thus, the conclusion to be drawn from the estimation is that for most 
models of congressional decision making, there exists a distinct mapping 
of Supreme Court preferences onto congressional preferences that, com-

lS ThIS IS true whether Justices are placed into different regimes deterministically or, as 
Spiller and Cdy do, stochastically. Segal and Wang, ot}. cit., n. 74, supra. 

7~ See Sharp, n. 48, supra, for the source of ADA scores. Note that Spiller and Gcly 
code Frankfurter as a Democrat for purposes of calculating the Court's percent 
Democratic. 
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billed with the biases discussed above, result in the finding of a signifi
cant congressional coefficient across regimes. While this is problem 
enough, the actual mappings are such that no scholar of the U.S. Supreme 
Court would find them plausible, much less reasonable. 

Reexamining the Separation-of-Powers Model 

Because of the theoretical and empirical concerns noted above and 111 

Chapter 3, we undertake an examination of whether the voting patterns 
of the justices of the Supreme Court change as the political environment 
changes. Just what shifts in the political environment, though, should 
lead to changes in the behavior of Supreme Court justices is not entirely 
clear, for the constralllts faced by the justices depend crucially on who 
has control over the legislative process in Congress. Yet this is not the 
place to answer longstanding arguments over committee and/or leader
ship power. Rather, we hope to achieve consistent results regardless of 
which model we use. 

We examine two models of the legislative process: a committee power 
model and J party caucus model. Briefly, the committee power 
model resembles the Eskridge and Cely/Spiller models that explicitly 
allow committee preferences to differ from their parent chambers and 
grant committees agenda control. Alternatively, the party caucus model 
assumes that agenda setters act as relatively faithful agents of their party 
caucus. so 

The tests for these models follow a similar procedure. Specifically, we 
attempt to place Supreme Court justices and members of Congress on a 
consistent" ideological dimension and measure the preferences of the 
Court vis-a-vis the set of irreversible decisions established by the rele
vant model. As noted above, the crucial and distinct equilibrium pre
dictions for the separation-of-powers model concern the impact of the 
IllJximum when the justice is above the set of irreversible decisions and 
the impact of the minimum when the justice IS below the set of irre
versible decisions. As demonstrated above, these predictions must be 

so We do Ilot present results for the l1lultlple-veto l1lodel origInally presented 111 Jeffrey A. 
Segal, "Separation-of-Powers Games 111 the Positive Theory of Congress and Courts," 
91 American Political Sdel/(:e l<el'lew 28 (1997). While our results from this model arc 
perfectly consistent with the results below, we accept the critiCIsm by Ikrgara et al. (n. 
65, slIpra) that thIS model overstates the protection given the Court. Those WIshing to 

see these results may contact us. 
We also find no Il1lpact for the filibuster-veto model suggested by lkrgara et al. 
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significant after controlling for the preferences of the justices. For 
example, in regime 2, as the maximum increases, we are likely to see 
increasingly liberal behavior from the justices. That could be because the 
maximum is increasing, as the separation-of-powers model predicts, or, 
rather, because as the maximum increases, we place only increasingly 
liberal justices in regime 2. Thus, the model we test is a regime-change 
switching regression of the form 

Yi = (X + BIPreference + !32Regime12 + B3Equilibrium + Ci 

where 
Y, IS each justice's percent liberal II1 statutory deCisions for the relevant year; 
"Preference" is a measure of the justice's ideological preferences; 
"Regimell" is a dummy variable representing whether the justice is in either 

regime r or regime 2, the constrained regimes; 
"Equilibrium" is the regime-switching variable that takes on the value of 

the minimum of the set of irreversible decisions if the justice IS in regime 
! and the maximum of the set of irreversible decisions if the justice is in 
regime 2; 

fJ. is the constant; 
~s are parameters to be estimated; and 
£, IS the error term. 

Measurement 
We need to measure the preferences of each justice for two separate tasks. 
First, we need a descriptive measure so that we can place each justice 
into regimes r, 2, or 3 for each year he or she was on the Court. Second, 
we need a preference measure as an independent variable in the 
estimation equation. This will allow us to determine whether observed 
changes in the behavior of regime r and regime 2 justices are due to 
changes in the equilibrium predictions, as expected by the separation-of
powers model, or are simply due to the preferences of the shifting set of 
justices who are placed in those regimes, as expected by the attitudinal 
model. 

To place the justices in one regime or another, we begin by relying 
on the "Constitutional" measure of the justices' preferences: the justices' 
predicted, annual liberalism support scores in nonunanimous civil liber
ties constitutional cases, as derived from the U.S. Supreme Court Judi
cial Database. HI This provides what we hope to be a reliable and valid 

HI See Segal, ul., and Bergara et aI., 0/). cit., n. 65, su/na. We usc these instead of the Segal
Cover editorial scores, as the Segal-Cover scores are not the best description of the JUS

tices' preferences. Sec Epstein and Mershon, op. cit., n. 36, supra. Thus, we include the 
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description of the justices' ideological preferences. The overall scores 
range from a high of 93.3 (Douglas) to a low of 5.0 (Rehnquist). 

We measure the (revealed) ideological preferences of members of Con
gress using the support scores provided by Americans for Democratic 
Action. While ADA scores have marked deficiencies, most notably, the 
fact that nonvoting congresspersons are counted as voting against the 
ADA position, this should have very little influence on chamber and COlll

mittee medians. Moreover, research demonstrates the reliability, validity, 
and stability of ADA scores as a measure of congressional preferences.H2 

The next step is to scale the constitutional scores comparably to ADA 
scores.X.l There is no clear way of doing so, so we sought expert 

more direct constitutional measure, one derived from the lustices' votes, but only after 
purging those scores of any plausible IIlfluene(~ fro III the political environlllent. We 
accomplished thiS as follows. 

First, and for obVIOUS reasons, we exclude statutory deCisions. While Epstein and 
Mershon argue that the lustices' votes in all past cases arc the bcst measure of thell' 
sincere preferences, thiS can he true only if the separation-of-powers argument is 
false. Thus, the Epstein/Mershon measure is not an appropnate measure for testing sep
aration-of-powers hypotheses. Instead, we usc the votes of the justices in constitutional 
cases. Overwhelmingly, the averages of these votes should be independent of congres
sional preferences, even if on rare occasions thc justices do defer to congressional pref
erences. Even Eskridge (o/J. CIt., n. 47, sll/,ra) is willing to use votes in constitutional 
cases, "where there was little chance of being overridden" (p. 652), as a valid baseline 
against which to measure votes in statutory cases. 

Second, we chose civil rights and liberties cases hecause the House and Scnate judi
ciary committees have jurisdiction over almost all of the Court's civillibertlcs decisions. 
While this deCISion 11lIght limit generalizahility, it docs so over an area that encompasses 
a malonty of the Court's docket. 

Third: wc usc nonunanimous decisions only. We do so to enhance the ability to scale 
these deCISions with the ADA measure of congressional preferences (sec helow). 

Fourth, we usc annual support scorcs, not aggregates across an entire career, as somc 
justices may exhibit long-term changes in their SIl1CelT preferences. 

Fifth, we usc predicted annu'll support scores, not actual annual support scores, as 
derived from a regression of each justice's support score over time. This further 
helps ensure that the preference measure is IIldependent of short-term contemporary 
congressional preferences and short-term fluctuations due to changes in case stimuli. 

X2 Richard Herrera, Thomas Eperiein, and Eric R.A.N. Smith, "The Stability of Congres
Sional Roll-Call Indexes," 4H Political Research Qllarterly 403 (1995). 

X.I Needless to say, our ideological support scores for the lustlces arc not created III a 
manner similar to ADA scores for congresspersons. Our goal, though, IS not to repli
cate ADA scores hut to come up with scores that measure liberalism for both justices 
and congresspersons. While Interest group support scores for justICes would be nice if 
they eXisted, following ADA ranklllg procedures is not essential, and could even be 
harmful, to our pmposes. E.g., counting absentee vores of the iustices as conservative 
would nroduce an obviously inferior measurc of the justices' ideology. Moreover, even 
if ADA' procedures could be followed precisciy for the lustices, that would not relievc 
the need to ensure that the votes were snnilariy scaled. 
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judgments from three highly regarded public law colleagues. The ques
tion we asked them was how these scores related, in their judgments, to 
ADA scores. That is, is 93.3 about where Douglas would be if he had 
real and comparable ADA scores, or is it too high or too low? Is 5.0 

about where Rehnquist would be if he had real and comparable ADA 
scores, or is it too high or too low? The three scholars who answered 
our queries unanimously stated that it was better to keep the scores as 
is than rescale them higher, lower, or more toward the middle, or more 
toward the extremes.84 As this is our view as well, we use the scores as 
is. While this is obviously not a textbook example of scaling, the results 
have, we believe, a fair amount of face validity, and seem superior to the 
arbitrary placement and nonsensical scaling of players that one some
times finds in the separation-of-powers literature. 

We next determine for each model the set of irreversible decisions that 
the Court faced for each year, such that decisions mapping within that 
set could not be reversed. We present the derivation of these data in 
Appendix 8. I. 

Finally, we need to control for the justices' sincere preferences. To 
test the robustness of our findings, we use two measures: the Segal-Cover 
editorial scores and the constitutional scores discussed above. The 
dependent variable consists of the justices' annual votes in all 
statutory decisions in civil liberties cases rendered by the Supreme Court 
between the beginning of the 1946 term and the end of the 1992 

term. We derive the data from the u.s. Supreme Court Judicial 
Database, as backdated by Harold Spaeth to cover the Vinson Court 
era. 8 '> This selection procedure yields 412 annual voting scores over thirty 
justices.86 

Results 
We present the results in Table 8.6. While the preference measure, 
whether using the constitutional score or the Segal-Cover score, is sig
nificant in every model at /J < 0.00 r, what is really of significance at this 
point is the influence of the variable "Equilibrium." This represents 

84 Thanks to Larry Ballin, Greg Caldeira, and Tom Walker. 
8.1 Sec ll. 61 for derivation of the data. Here, we usc all civil liberties cases, not just civil 

rights cases. 
xc, Because observations across justices and observations across terms will not be II1depen

dent of each other, we estimate a least squares dummy variable linear regression model, 
with dummy variables for different years and Justices. 
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Ti\ II I.E 8.6. Influence o{ Separation-ot-Powers Equilibnum Predictums on 
1 ustices' Votes lit Statutory Cases 

Constitutional preference Segal-Cover preference 
measure measure 

Committee Party caucus Committee Party caucus 
Variable power model model power model model 

Constant 9.11 (7 .. 10) t 3.29 (7.29) 20.04 (7.86) 25.23 (7.83) 
Preference 0.5.1 (0.07) 0.51 (0.07) 44.22 (8.76) 41.87 (8.79) 
Re~ill1el2 6.99 (3.45) 1.63 (].50) 5.18 (3.58) 0.05 (3.64) 
Equililmulll -0.08 (0.07) -(J.(16 ((l.(m -0.02 (0.07) -0.03 (OJ)7) 

Noles: 1/ = 4 I 2. for all models. Standard errors in parentheses. Preference Significant at 
/' < 0.001, alllllodds. Equilibrium not Significant, alllllodcls. 

the influence of the SID minllllUm for Justices In regime 1 or the 
SID maximum for justices in regime 2. The separation-of-powers 
prediction is that this coefficient should be significantly greater 
than 0 and not signiflcantly different from I. Whether we use the 
committee power model or the party caucus model, the constitu
tional preference score or the Segal-Cover preference score, the "Equi
librium" coefficient is in the wrong direction and not significantly dif
ferent from o. 

As an additional test of the separation-of-powers model, we perform 
a test on a crucial subset of justices: those who occupy the median posi
tion on the Court in any given term. These justices, by themselves, might 
have the capability to keep the Court's preferences consistent with 
Congress's. The attitudinal position, though, is that the democratic ap
pointlllent process, combined with extra scrutiny for policy-critical nom
inatiolls,H7 Illeans that these Justices, more than any others, might 
frequently fall inside the set of irreversible decisions, and thus could only 
infrequently be constrained. And even if they fall outside the set, factors 
such as the ability to manipulate isslles, the ability to review congres
sional overrides, or the high cost of passing legislation can still lead to 
rationally sincere voting. 

H7 Peter 1-1. Lemieux and Charles 1-1. Stewart III, "Advice? Yes. Consent? Maybe. Senate 
Confirmation of Supreme Coun Nominations," paper presented at the 19H9 annual 
meeting of the Law and Society Association, Madison, \Xfisc. 
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TABLE 8.7. Influence or Separation-or-Powers Equilibrium PredictIOns on 
Justices' Votes tn Statutory Cases with Median InteractIOns 

Constitutional preference Segal-Cover preference 
measure measure 

Committee Party caucus Committee Party caucus 
power model model power model model 

Constant 10.04 (7.37) 14.24 (7.32) 20.S9 (7.90) 26.27 (7.86) 
Ideology 0.S3 (0.07) 0.51 (0.07) 44.37 (8.7S) 41.99 (8.78) 
Regimen 6.67 (3.48) 1.3S (3.S3) 4.90 (3.60) -0.36 (3.67) 
Equilibrium -0.07 (O.Cl7) -0.06 (0.07) -0.02 (0.07) -(l.03 (0.07) 
Median -1.1 S (1.9S) -2.20 (1.93) -'1.24 (2.07) -2.81 (2.08) 

dummy 
Median -0.08 (C).IO) -0.11 (0.14) -0.12 (0.11) -0.07 (0.15) 

equilibrium 

Notes: 11= 412 for all models. Standard errors in parentheses. Ideology Significant at p < 
0.00 T, all models. Separation-of-powers equilibrium not significant, all models. Equilib
rium predictions for median interactions insignificant in all models. 

These results (see Table 8.7) are no more favorable to the separation
of-powers model. The equilibrium predictions are again all negative 
and insignificant, and the median interactions are also negative and 
insignificant. 

Recent Findings 
Beyond our own previously published articles88 and the works discussed 
above, recent years have witnessed an explosion in quantitative analyses 
of the separation-of-powers model. The findings are overwhelming in 
their lack of support for the model. 

Melissa Marschall and Andreas Broscheid's award-winning work 
turns the Downsian space of the typical separation-oF-powers model into 

HH See Jeffrey A. Segal, "Separation-of-Power Games in the Positive Theory of Congress 
and Courts," 91 Amcncal1 Political Sciellce Review 28 (1997), and Jeffrey A, Segal, 
"Supreme Court Deference to Congress: An Analysis of the Markslst Model," III Cornell 
W. Clayton and Howard Gillman, cds., Supreme Court Decisiol1 Ma/wig (Chicago: 
University of Chicago Press, 1999 ,. 

Bergara et al. make the claim that Segal's 1997 results arc biased. For a refutation, 
see Jeffrey A. Segal, "Separation of Power Games in the Positive Theory of Congress 
and Courts Revisited," typescript, State University of New York at Stony Brook, 
2001, 
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the binary "Schubernan" space that arguably better represents judicial 
decisions.89 They nevertheless f-i nd no support for the sepa ra tion-of
powers model. 

Sara Schiavoni replaces raw ADA scores with "inflation-adjusted" 
ADA scores. She nevertheless finds no support for the separation-of
powers model. 90 

Joshua Clinton's award-winning work resolves the scaling problem 
between Supreme Court and congressional preferences by using the pres
idency as a bridge between them.?1 The President takes a stand on many 
bills before Congress and the Supreme Court takes a stand on positions 
supported by the President's representative in Court, the Solicitor 
General. Under an extraordinary array of tests, he finds no support for 
the separation-of-powers model. 

Andrew Martin uses a two-level hierarchical probit model to test the 
influence of the separation-of-powers model on the justices' behavior.92 
Despite ample evidence that Court preferences strongly influence con
gressional decisions, Marlin finds no significant impact of either Con
gress or the President on the Court's statutory decisions. 9

] 

'T'wo studies examilllng narrower sets of U.S. Supreme Court decisions 
find no support for separation-oF-powers hypotheses: McGuire finds that 
strategic behavior docs not account for the Supreme Court's support for 
the Solicitor General,94 while Spriggs and Hansford find that congres-

WJ Melissa Marschall and Andreas Broschcid, "A NeoMarksist Model of Supreme 
Court/Congress/President Imeraction: The Civil Rights Cases, 1953-1992," paper pre
sentcd at the 1995 meeting of the Amencan PolitICal SCience Association, ChICago, III., 
and winner ot the 1996 Congrcssional Quarterly Press Award. 

"" Sara Schiavoni, "Constraints on the Court, Congressional Preferences, and the Spll1al 
Tap Fallacy," paper presented at the 1 997 Conferencc on the SCientific Study of Law 
and Courts, Atlanta, Georgia. 

"I Joshua Clinton, "An Independent Judiciary? Determll1ing the Influence of Congressional 
and Presidential Preferences on the Supremc Court's Interpretation of Federal Statutes: 
'95.,-1995," paper prcsented at the 1998 meeting of the American Political Selencc 
Association, Boston, Mass., and Wll1ner of the 1999 Congressional Quarterly Press 
Award. 

"' Andrew D. Martin, "Decision Making on the Supreme Court and the SeparatIOn of 
Powers," typescript, Washington University, 2000. Unlike the Marschall and Clinton 
papers, no award yct for this manuscript, but the dissertation from which the paper 
denves won the political economy section award for best dissertation written in 1998. 

'J.! Nor docs Martin find any influence of Congress in the Court's constitutional decisions. 
He does, howevcr, find influence of thc President 111 constitutional cases, a finding con
slstem With thc wcll-cstablishcd impact of thc SoliCitor C;cneral (see Chapter 10), 

"" Kevin T. McC;uire, "Explnining Executive Success in thc U.S. Suprcme Court," 51 Polit
Ical Research Quarterly 505 (1998). 
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sional preferences have no impact on the Court's decision to overturn 
precedent. 9s 

One requirement of the separation-of-powers model is that the jus
tices know the preferences of members of Congress. The most obvious 
signal of such preferences would be amicus curiae briefs filed by 
members. Yet, Heberlig and Spill find that unlike the Solicitor General 
(see Chapter 10), members of Congress fare no better than chance as 
amici, winning only 48 percent of the time. 96 Most important, they find 
no relationship with a slew of amici-related factors that should signal 
an increase in the likelihood of congressional override. While statutory 
decisions are much easier to override than constitutional decisions, 
members of Congress saw their side prevail only 32 percent of the time 
in statutory cases. Nor do Heberlig and Spill find any relationship 
between committee or leadership position and winning as amicus. More
over, members of Congress are not helped as more members join the 
brief, as the brief becomes bipartisan, or as the brief crosses Chambers; 
again, all factors that should make override more likely. In sum, the 
Court's reaction to the costly revelation of congressional preferences is 
a collective yawn. 

Why does the Court fail to heed congressional preferences? Beyond 
the reasons discussed in Chapter 3, an analysis of congressional over
rides by Virginia Hettinger and Christopher Zorn suggests it would be 
counterproductive for the Court to do so, because SU/J1'eme Court deci
siems outside of the congressional set of irreversible decisions are no more 
liIwly to be overridden than decisions that fall into the set. 97 Why this 
might be is subject to speculation,9H but, regardless, deferring to Con
gress makes little sense if such deference does not decrease the likelihood 
of override. The obvious implication of this work is that sincere behav
ior may almost always be the rational alternative for the Court. 

Against all of these findings we find one limited exception. 
Hansford and Damore test six hypotheses about the influence of 

95 .lames F. Spriggs II and Thomas G. Hansford, "Explall1ing the Overruling of U.S. 
Supreme Court Precedent," 63 .foumal of PolitICS 1091 (2001). 

% Eric S. Heberlig and Rorie 1.. Spill, "Congress at Court: Members of Congress as Amicus 
Curtae," 28 SOlltheastem Political Review 189 (2000). 

97 Virginia Hettinger and Christopher Zorn, "Explaining the InCidence and Timing of 
Congressional Responses to the U.S. Supreme Court," typescrtpt, Indiana University, 
2000. 

9H One relevant factor may be that, in even-numbered years, at least, the contemporary 
Congress will soon be replaced. 
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Congress on the justices' decision making and find support for two of 
them.?? 

For our (inal piece of evidence, we turn to William Eskridge, one of 
the foremost advocates of the separation-of-powers model: 

The Court that deCided l'aucrsoll and the other 198';) decisions was producll1g 
results that did not reflect current legislative preferences. However, thiS was also 
true of the Warren Court (which thrived on such Illdependence and never got 
overruled) and was often true of the Burger Court (which in almost every II1stancc 
was promptly overruled). Therefore, agalll, Ignoring legislative preferences is 
nothing new. Finally, the RehnqUist Court approached l'atterson and the other 
l';)Il';) deCISions frolll a perspective substantially more conservative than that of 
Congress. But that has becn true of the Court 5111ce 1';)72, when .Justices Rehn

quist and Powell started voting. IOO 

If the overwhelming majority of statistical models find no support for 
the separation-of-powers model, if the few statistical models supporting 
the separation-of-powers model are seriously flawed, and if the model's 
foremost advocate concludes that the Warren, Burger, and Rellllquist 
courts all ignored legislative preferences, there is little need to say 

more. 

CONCLUSIONS 

'fhe failure of the separation-of-powers model as applied to the u.s. 
Supreme Court should not be seen as the categorical failure of the sep
aration-of-powers model per se. The federal judiciary was designed to 

be independent, so we should not be surprised that it in fact is. 
Courts in diverse institutional settings, though, might evidence precisely 
the type of behavior predicted by the model. One might readily imagine 
a spectrulll along which the separation-of-powers lllodel might be 
relatively true (a parliamentary system with strong party control 
over members and a single majority party, a judiciary without COIl

stitutional powers, judges without life tenure) or relatively false (a 

"" Thomas Hansford and David E Damore, "Congressional Preferences, Perceptions of 
Threat, and Supreme Court Decision Makll1g," 28 Alllericmt Politics Quarterly 49 0 

(2000). The authors claim that Congress matters when it is more conservative than the 
justice, but not when ,t IS more liberal; that credible threats from Congress matter when 
Congress IS more liberal than the justice but not when it IS more conservative. Finally, 
they find no influence of congressional amiCI under conservative or liberal congressional 

regimes. 
'00 Eskridge, "Reneging on History," nfl. cit., n. 47, sU/lra, p. 68 3. 
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congressional system with decentralized power, a constitutional court, 
judges with life tenure). In sum, it should hardly surprise that institu
tional structures matter. Comparative studies of other nations or Amer
ican state courts, whose institutional features vary dramatically, could 
prove consequential. lOI 

Moreover, as we saw in Chapter 6, justices are capable of engaging 
in sophisticated behavior in arenas where sophisticated voting clearly 
makes sense. For example, in certiorari voting, where justices Imow that 
a grant almost invariably leads to a decision on the merits, where they 
know that the people who voted on cert will almost precisely be those 
who vote on the merits, and where they have a very good idea about 
how those people will vote, sophisticated voting may operate. Needless 
to say, the structure of the merits decision and the informational envi
ronment in which such decisions are made are far different for the Court, 
allowing the justices to engage, in almost all cases, in rationally sincere 
behavior.lo2 

According to Oliver Wendell I-lohnes, law is nothing more than "the 
prophesies of what the courts will do in fact." 103 By this he meant that 
statutes and constitutional commands do not give citizens a fair under
standing of what the law permits and what the law prohibits. It is a 
judge's decision that tells us what we may and may not do. Since deci
sions about the legality of today's activity will be made by judges tomor-

101 Sec, e.g., Paul Brace and Melinda Gann Hall, "Studying Courts Comparatively: The 
View from the American States," 48 I'olitical l~csearch Quarterly 5 (1995). 

101 Thus, we do not say that the Supreme Court never engages in sophisticated behavior 
on the ments. Rather, given the difficulty of passing legislation in Congress, given the 
Supreme Court's rather incomplete information about congressional preferences, the 
salience of Court decisions to members of Congress, and the short-lived duration of 
whatever Congress the Court is facing, we argue that the Court virtually never defers 
to presumed congressional preferences in the first instance. Rather, the Justices will rou
tinely vote their sillcere preferences. If and when Congress ever mounts a clear and 
Imminent threat to the Court's institutional policy-making powers, then and only then 
will the Court respond and back down. But given the extraordinary difficulty of strik
ing at the Court's powers, such times will be rare, indeed. Of course, this model fits 
well with the overwhelming majority of Court decisions that appear to be based on 
sillcere preferences, as well as the few well-known examples when the Court arguably 
has backed down in the face of real danger from Congress, such as Ex parte Mc
Cardle, 7 Wallace 506 (T869), Barenblatt If. UllIted States 360 U.S. 109 (T959), and 
the New Deal cases. It also explains the clear findings in this chapter that the justices 
do not change their behavior as the political environment changes in the manner pre
dicted by the existing separation-of-powers models. 

10.1 Oliver Wendell Holmes, "The Path of the Law," 10 Harvard Law Review 457 (1897), 

460- 61 . 
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row, law becomes the prophesies of what judges will do. "The object of 
our study, then, is prediction." 104 

As political scientists, though, we require more than prediction; we 
require explanation. 'rhe legal model, the attitudinal model, and the 
separation-of-powers model all attempt to provide explanations of what 
the Court actually does. Only the attitudinal model's explanation, though, 
is well supported by systematic empirical evidence. The fact that the atti
tudinalmodel has been successfully used to predict the Court's decisions 
further confirms its status as the best explanation of the Court's decisions. 

APPENDIX 8. I DERIVING TIlE SETS 01' 

IRREVERSIBLE DECISIONS 

In this appendix we explain the derivation of the set of irreversible deci
sions for the committee power and party caucus models. We begin with 
a generic gatekeeping model, extend it, and then adapt it to conform to 
the expectations of the two models. 

The Basic Model 

We begin with a Court (C), a legislature (L), and a gatekeeper (G). Under 
the separation-of-powers game, the Court selects a policy in one
dimensional (liberal-conservative) space. A legislative gatekeeper (such 
as a cOlllmittee) can propose an alternative. If the gatekeeper proposes 
an alternative, The legislature can consider an override of the Court deci
sion under open rule (i.e., with amendment). 

Figure 8.6 presents potential preferences of the Court, the gatekeeper, 
and the legislature. Additionally, the point labeled G(L) represents the 
position where the gatekeeper is indifferent to the position favored by 
the legislature. lOS 

Working backward, we note the following results. If the legislature 
receives a bill from the gatekeeper, it will amend the bill to L and pass 
it. The gatekeeper will then propose legislation only if G is closer to L 
than G is to the policy chosen by the Court. Thus the set of irreversible 
decisions (SID) is the set IG(L), LI, in that any decision WIthin that set 
could not be overruled. For any Court decision within that set, the gate-

1(1'1 Id. at 457, 
10\ That IS, the distance between G(I.) and C; is the same as the distance between G 

and l.. 
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FIGURE 8.6. Preferences of Court (C), gatekeeper (G), legislature (L), and gate
keeper's indifference point (G(L)). 

keeper prefers what the Court has done to what the legislature would 
do and thus does not introduce legislation. 

We now arrive at the crucial stage of the separation-of-powers model. 
If the Court voted its sincere preferences, it would simply choose C. Such 
a result, though, would not be rational, for the result of that action is 
that the gatekeeper would propose legislation that the legislature would 
amend to L. The Court could get the best possible outcome if it placed 
its decision at G(L). At this point the gatekeeper is indifferent between 
the Court's position and the legislature's ultimate outcome. Just to the 
left of G(L), the gatekeeper prefers the legislative outcome to the Court's 
decision and thus introduces legislation. To the right of G(L), the Court 
is not overturned but the policy is not as good - from the Court's per
spective - as G(L). Thus, G(L) is the point closest to the Court's ideal 
point that does not result in a legislative override. Thus, for any Court 
to the left of G(L), the equilibrium outcome is G(L). Alternatively, if the 
Court is anywhere to the right of L, the best position for the Court is L, 
as any decision to the right of L gets overturned and any decision to the 
left of L surrenders more than is necessary. Finally, if the Court is between 
G(L) and L, the Court should simply set policy at its ideal point. That 
policy would fall within the set of irreversible decisions, for the gate
keeper prefers the Court's decision to the legislature's and thus would 
not introduce override legislation. 

The Extended Model 

We next extend the model to include bicameralism and presidential 
veto.IOc, We start with bicameralism. Bicameralism extends the set of irre-

IOri ThIS section follows Tim Groseclose and Sara Schiavoni, "Rethinking Justices' and 
Committees' Strategies in Segal's Separation of Powers Gamc," 1 06 Puhlic Choice 121 
(2001). 
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versible decisions because override legislation must pass through two 
separate chambers. Now, for override legislation to pass, the gatekeeper 
in each chamber must propose legislation; each chamber (the House (1-1) 
and the Senate (S)) must pass the legislation; the chambers, through a 
conference committee (CC), must compromise over the eventual 
outcome; and both chambers lllust support the compromise. We set CC's 
preference at the average of the J--Iouse and Senate medians. The confer
ence cOll1mittee, if it receives a bill, will choose the policy closest to its 
ideal point subject to the constraint that both Hand S prefer the bill to 
the COllrt's position. Thlls, the gatekeepers must look forward to this 
result. 

Finally, we add presidential veto. Assume a rating scale such as ADA 
scores, where higher nllmbers represent greater liberalism. We assume 
that Democratic Presidents are more liberal than the 67th percentile 
I-louse and Senate members, and that Republican PreSidents are 
more conservative than the 33 rd percentile House and Senate 
members.lo7 '1'his means that a Democratic President would be willing to 
veto any conservative override (i.e., an override that makes the result 
more conservative) that Congress would sustain and that a Republican 
would be willing to veto any liberal override that Congress would 
sustain. 

This changes the strategies of both the conference committee and the 
gatekeeping committees. The conference committee, as before, will not 
write a bill at any spot where legislation would not pass, or now, where 
a veto could be sustained. Consider the situation with a Republican Pres
ident and a conservatIve Court decision below the SID. The conference 
committee will write a bill at its most favorite policy subject to the con
straint that H.u and S1.! would vote to uphold it. This also means that if 
the gatekeeper is above the minimum of Hl1 and S.11o the gatekeeper's 
indifference point doesn't matter in calculating the minimum, for the 
gatekeeper knows that the conference committee will not propose legis
lation below the mlllimum of H11 and S:u. 

For a liberal Court decision (again with a Republican President), 
the conference cOlllmittee will write a bill at its most favorite policy 
subject to the constraint that Hand S would vote to uphold it. This also 
means that if the gatekeeper is below the max (I-I, S), the gatekeeper's 

107 Nolan McCarty and Kcith Poole, "Veto Power and Legislation: An EmpIrical Analysis 
of Executive-Legislative Bargaining from 1961-198(,," 'I /ournal of Law, i':C011011lICS, 

alld OrgalllzaflOlI 282 (1995). 
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indifference point doesn't matter in calculating the maximum, as the con
ference committee will not propose legislation above the max (H, S). 
Complementary rules hoid for Democratic Presidents. 

Application 

We apply the model to two different models of congressional decision 
making. The first, the committee power model, is consistent with the spe
cific derivation of the separation-of-powers model by William Eskridge. 
Here, the I-louse and Senate Judiciary Committees act as gatekeepers for 
any override legislation. 

Alternatively, recent models of congressional lawmaking provide the
oretical and empirical evidence that policy making typically represents 
neither independent committee preferences nor independent leadership 
preferences, but the preferences of the majority party caucus. lOS 

To test the party caucus model, we operationalize potential gate
keepers as representing the preferences of the median member of the 
I-louse and Senate majority party caucuses. 

We provide an example using 1982 and the committee power model. 
'rhe preferences of the players are presented in Figure 8.7. The set of irre
versible decisions is I 15,451. If the Court rules between 15 and 45, any 
liberal override (of a conservative decision) makes H33 worse off and thus 
would lead to a sustainable presidential veto, while any attempt at a con
servative override (of a liberal decision) would fail because it would make 
the Senate worse off. 

Why is the minimum 15? For any Court decision below 15, the pivot 
player is H:n, who can vote to sustain a Republican veto. The confer
ence committee thus sets the override at the point where H33 is indiffer
ent to or weakly favors the override over the Court decision. So if the 
Court rules at 10, the bill is written at 20 (minus some minute amount). 
Reagan could veto such a bill, but the veto would be overridden, as H33 

weakly favors the override at 20 to the Court policy at TO. If the Court 
rules at 14, the bill is written at a shade below 16, for precisely the same 
reason. 

IOH D. Roderick Kiewlet and Matthew D. McCubbins, The Logic of DelegatlO1z: Congres
sional Parties and the i\/J/JI'o{lriatiolls Process (Chicago: University of Chicago Press, 
r 99 I); Gary W. Cox and Matthew D, McCubbins, Legislative LeViathan: Party (;ov
emlllent ill the House (Berkeley: University of California Press, 1993). 
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F1C;UHE H.7, The set of irreversible deCISions (15, 45) III Congress, 19H 2.. 1-113: 

House 33 I'd percentile; 513: Senate 33 rd percentile; H: House median; r: Senate 
judiciary median; CC: conference committee; S: Senate median; Y I: I-louse Judi
ciary median. 

'The maximum of the SID is 45. 'fhe pivotal players are the Senate 
median (S) and the I-louse Judiciary COlllmittee (J"), both at 45. If the 
Court's decision is above 50, the conference committee sets policy at its 
ideal point, which all players favor to the Court decision. If the Court 
decision is between 45 and 50, the conference committee can write 
the bill to the left of 45 such that S (and .1") is indifferent to or weakly 
favors the bill to the Court's decision. For example, consider a Court 
decision at 48. Working backward, the conference committee, if it 
received a bill, would place the bill at 42, the spot closest to its 
ideal point that both Hand S (weakly) prefer to 48. Knowing this, both 
chambers would approve legislation, and both judiciary committees 
would introduce legislation. The Court is thus overridden at 42. If the 
Court ruled at 46, the conference committee would write the bill at 44. 
Note that while the I-louse Judiciary Committee's indifference point from 
the conference committee is 50, the indifference point doesn't matter 
in this regime because S constrains CC from setting policy too far to 
the left. 

Alternatively, if the Iiouse Judiciary Committee were just one point 
to the right of S, at 46, the maximulll of the SID would move from 
45 to 52, the spot where the committee would be indifferent to CC's 
preference. For example, if the Court ruled at 5 I and CC received a bill, 
it could set policy at its ideal point, 40, just as above, as both chambers 
prefer the bill to the Court's ruling. But this action makes the I-louse 
Judiciary Committee worse off, so it would not introduce the bill. 

For I 9H2, the predicted preferences of White (35), Burger (2 I ), Powell 
(35), and O'Connor (15) fall within the set of irreversible decisions. 
These justices should be affected by their own preferences, and not 
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congressional preferences. Of the five remaining justices, the predicted 
preferences of four fall above the maximum (Marshall at 93, Brennan at 
9 T, Stevens at 64, and Blackmun at 5 T), and thus their vote, according 
to the separation-of-powers model, is dependent on the SID maximum, 
and not on their own preferences. Alternatively, Rehnquist (6) falls below 
the minimum. His vote should depend on the SID minimum, and not on 
his own preferences. 

9 

Opinion Assignment and Opinion Coalitions 

The decision on the merits merely indicates whether the ruling of the 
court whose decision the Supreme Court reviewed is affirmed or reversed 
and, consequently, which party has won and which has lost. The opinion 
of the Court, by comparison, constitutes the core of the Court's policy
making process. It specifics the constitutional and legal principles on 
which the majority rests its decision; it guides the lower courts in decid
ing future cases; and it establishes precedents for the Court's own sub
sequent rulings - even if such decisions anel their supporting opinions 
can be overturned by future Supreme Courts. 

Justice Dooley of the Vermont Supreme Court, concurring in the first 
state supreme court decision to void state marriage laws because they 
exclude same-sex partnerships - Balwr l!. State, No. 98-03 (1999) - states 
the matter very well: 

I recognize to most observers the significance of this deciSion lies in ItS result and 
remedy. In the cases that come before us in the future, however, the significance 
of thiS case will lie in its rationale - that IS, how we II1terpret and apply ... the 
Vermont Constitution. Moreover, III tillS, the most closely-watched opillion in 
this Court's history, ItS acceptability will be based on whether its reasonmg and 
result arc clearly commanded. < < and whether it is a careful < •• exercise of the 
Court's ... powers. I do not believe that the majority's rationale meets this ... 
standard, and I fear how It may be applied - or ignored - in the future. 

Although the opinion of the Court is controlling and authoritative, 
the nonmajority opinions that the justices write - concurrences and 
dissents - arc by no means exercises in futility. Concurring opinions 
punctuate over- or understated aspects of the Court's opinion, indicate 
its scope insofar as the concurring justice is concerned, address related 

357 
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matters, and exhibit the extent to which the members of the majority 
coalition are in agreement. More important, concurring opinions can 
control the holding of the Court when a majority opinion fails to form 
and the concurrence contains the viewpoint of the median member of 
the Court.! 

Dissenting opinions obviously express disagreement with the major
ity's holding. They may also provide a rationale whereby the majority's 
opinion may be undermined andlor eventually qualified or overruled. 
Thus, the first Justice Harlan's dissent in Plessy v. Ferguson formed the 
basis for its overruling in Brown v. Board of Educatio/Z,2 and opinions 
dissenting from the Court's refusal to apply portions of the Bill of Rights 
to state criminal procedure during the 1940S and 1950S laid the ground
work for the liberal Warren Court majority to do so during the T 960s.3 
Charles Evans Hughes - later chief justice - probably stated best the 
function of the dissenting opinion: 

> •• an appeal to the brooding spirIt of the law, to the llltelligence of a future day, 
when a later decision may possibly correct the error into which the dissenting 
judge believes the court to have been betrayed.4 

In this chapter, we initially identify the patterns of assignment and the 
reasons for their existence. We then investigate opinion coalitions - who 
joins with whom and why - and the reasons why such coalitions may 
fail to form. 

OPINION ASSIGNMENTS 

Although the justices are free to write concurring and dissenting opin
ions as they individually see fit, that is not true of opinions of the Court. 
If the chief justice is among the majority in the original (conference) vote 
on the merits, he almost always determines who will write the Court's 
opinion. If he is not a member of this group, the senior justice who is 
typically makes the assignment. (By definition, the chief is considered 
most senior even though, like Warren, he initially was the most junior.) 

I The holding of the Court may be viewcd as "that posItion taken by those Members who 
concurrcd in thc judgments on the narrowcst grounds." Gregg v. Georgia, 428 U.S. 153, 
169 n. 15 (1976). 

} 163 U.S. 537 ( r89 6 ), at 552; 347 U.S. 483 (1954)· 
3 See the discussion of these matters in Chapter 4. 
'. Charles Evans Hughes, The Supreme Court of the United States (Ncw York: Columbia 

University Press, 1928), p. 68. 
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Although the Court's published Reports name the author of the Court's 
opinion, we cannot accurately infer who assigned the opinion from those 
the Reports list as being in the majority; and, furthermore, we have no 
idea if there may have been earlier assigners or assignees. Except for 
Palmer's study of the Vinson Court,S and various journal articles and 
papers written by Forrest Maltzman, James Spriggs, and Paul Wahlbeck," 
other analyses of opinion assignment have been based on membership 
in the final vote coalition - the one provided in the Reports - rather than 
membership in the final conference vote on the merits. 

Hence, we go to the source: the Justices' private papers, specifically, 
the assignment sheets prepared by the chief justice and the memoranda 
that supplement these sheets. Each justice is provided with a copy of 
these materials. -10 determine the membership of conference vote coali
tions, which is where opinion assignments are made, we rely on the 
docket books of justices who have made them available for scholarly 
research. 

Because the justices are free to change their vores between the con
ference vore and the report vote, we do not know for a fact that the 
ostensible assigner was a member of the final conference coalition at 
which the opinion of the Court was assigned. Although the justices' 
private papers make occasional reference to their changing sides/ Saul 
Brenner's systematic comparison of the justices' conference votes with 
their final votes shows switching to be fairly unusual, and that when it 
does occur it tends to increase the size of the final coalition rather than 
to transform the conference majority into either a minority or a smaller 
majority.H If, however, the original majority opinion coalition does break 
up and the author of a dissenting or a concurring opinion gains a major
ity, he or she is by that fact automatically reassigned the opinion of the 

\ Jan Palmcr, 711e ViI/SOli Coltrt h'a (New York: AMS Press, 19901. 
(, E.g., "May It Please the Chief?: Opinion Assignments III thc RelllllJuist Court," 40 IImCl'

IUiII .loll1'llal of Po/itlCllf SCiellce 42! (19961. References to most of thc.r other related 
work can he found III thcir hook, 'The Collegwl Gallic (Ncw York: Camhridge UllIvcr
sity Prcss, LOOO). 

I Walter F. Murphy, Elemellts of111dicwl Strategy (Chicago: Univcrsity of Chicago Press, 
1964), pp. 68-73; J. Woodford Howard. "On thc Fluidity of Judicial CholCc," 62 IIlIIer
icall Political Scicllce neu/Cw 4.1 (1968), at 44-49; S, Sidncy Ulmcr, "Earl Warrcn and 
the Brown Decision," '13 10111'llal of Politics 689 (1971). 

H Saul Brcnncr, "FlUIdity on thc Unitcd Statcs Supreme Court: A RcexaminatIOn," 24 
IIlIIericcIII /ollmal of Political Sciellce 526 (1980); Saul Brcnncr, "Fluidity on thc Supremc 
Court, 19.56-1967," 26 IIlIIc1'ICllII.1ollmal of I'o/itical SClellce 388 (1982); Saul BrcnncI; 
"Strategic· Choice and 0plIlion Assignmcnt on thc U.S. Supremc Court: A Reexamina
tion," 3 5 Political nesearch Quarterly 204 (191l2J. 
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Court without another conference vote. 9 Moreover, if the chief justice 
switches to the majority prior to the report vote, he also may reassign 
the Court's opinion without taking another conference vote. Chief Justice 
Warren exemplified this practice in a memo to the Court: 

You will recall that when we discussed No. 24 - Halliburton Oil Well Cement
ing Co. 1J. l~eily - I did not vote because I was uncertain as to what my decision 
would be, and Justice Black assigned the case further. I have decided to vote to 
reverse. I am, therefore, reassigning the case to myself. lO 

Given the variegated volatility that may, and sometimes does, char
acterize the justices' voting behavior between the conference vote on the 
merits and their published Report votes, we use the chief's assignment 
sheets, supplementary memoranda, and the docket books of those jus
tices that are available to scholars. We are thereby enabled to determine 
the specific justices involved in all cases in which majority opinion assign
ments are made. These documents, then, enable us to resolve situations 
such as the following: a chief justice whom the Reports indicate specially 
concurred - that is, agreed with the majority's decision but not its 
opinion - mayor may not have assigned the Court's opinion. If the 
justice who appears to have made the assignment joined the prevailing 
coalition after the conference vote, said justice would not have made the 
assignment. Similarly, a dissenting justice may have actually made the 
assignment because he was the senior member of the winning conference 
vote coalition. 

Hence, we rely on the chief justice's assignment sheets and accom
panying memos, which are distributed to each of the associate justices, 
to determine the opinion assigner.ll These documents indicate that 
assigners occasionally make mistakes '2 and that the Court sometimes 
ignores its seniority rule. Thus, Justice White once informed Chief Justice 
Burgel; "I appreciate the opportunity to see the light, but my notes show 

9 Palmer, op. cit., n. 5, supra, p. 127. 
10 Quoted in David M. O'Brien, Storm Cell tel', 2nd cd. (New York: Norton, 1990), p. 287. 
II The assignment sheets arc not completely errorless. Most egregious, perhaps, is the 

omission of the federal flag-burning case, Ulllted States v. Eichmall, 496 U.S. 3 10 
(1990). 

12 Justice Stewart justified hiS self-assignment of two opll1ions early in the 1976 term given 
"[hisl dismal track record as an assigner." Memorandum to the chief justice, William .I. 
Brennan's docket books, l.ibrary of Congress, Washington, October 8, 1976. As evi
dence of his self-declared lIleptitude, Stewart's memo refers to United States v. G/axco 
Groul} Ltd., 4 TO U.S. 52 (1973), in which Justice White wrote the opinion for a six
member majority, with Stewart, Rehnquist, and Blackmun dissenting. 
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that I was In the minority .... Someone else should perhaps take this 
one." 1.1 I\s for deviations from the seniority rule, consider: Justice O'Con
nor self-assigned a case to herself even though only Scalia had less senior
ity. H With only Scalia and Kennedy junior, she self-assigned Penry v. 

Lynaugh, involving execution of the mentally retarded. ls Justice Stevens, 
Sixth in seniority, assigned '/'omp',"il1s v. Texas; 16 ./ustice Blackmun, fifth 
in seniority, assigned the famous Christmas display case, Allegheny 
County v. ACLU;17 and .Justices Brennan and White jointly assigned Mis

souri v . ./el1l<.il1s. IH 

Although the Reports identify the author of the Court's opinion, 
irregularities nonetheless occur. 'rhe aggregation and disaggregation of 
docket numbers complicates matters. 1\ single assignment of two or three 
dockets may appear III the Reports as so many separate opinions. For 
example, the 1974 deCISions Pell v. Procunier, Procu11ier v. Hillery, and 
Saxhe 11. Washingtol1 Post CO. 19 ended as two separate oplllions by 
.Justice Stewart. Conversely, multiple assignments sometimes collapse 
into a single assignment. Companion cases, necessitating a single author, 
as well as separate citations, may also upset the distributional balance. 
For example, the four reapportionment cases that Warren assigned to 
himself on November 26, 1963, comprised one third of that day's total 
number of assignments. Per curiam assignments, which the assignment 
sheets separately identify, sometimes result in signed opinions, and 
vice-versa.2o 

I\s noted above, with a few scattered exceptions the chief justice 
assigns the Court's opinion when he is among the majority at: the con
ference vole on the merits." 1 If he is not, the senior associate justice 
typically makes the assignment. 'fhe operation of this rule has meant 
that chief justices have assigned the great majority of the Court's opin
ions: Vinson 77 percent, Warren 80 percent, Burger 87 percent, and 

1.l Memorandum ro the chief IUStlce, William J. Brennan's docket books, Library of Con
gress, Washingron, Novemher 16, 1976. The case referred to is Illgrahall/ u. Wright, 430 
U.S. 651 (1')77). 

1·\ Boos u. Barry, '185 U.S. 312 (1')88). 1.1492 U.S. 302 (I,)89). 
1(' 490 U.S. 784 (1990). No opinion resulted because of a tied vote. 
17 4')2 U.S. 573 (I989). 1H 495 U.S. 33 (1990). 
I') 4 17 U.S. 817,417 U.S. 817, and 417 U.S. 843. 
iO E.g., Fllller u. Orego/I, 417 U.S. 40 (1974); Vall l.are p. Hurley, 42 I U.S. 338 (1975); 

and Va lice I'. Ul11tJersa/ Amusemellt Co., 445 U.S. 308 (198o). 
II F..g., Warren's assignment sheets report that Black aSSigned the Opll110n III six cases III 

which he and Warrell were in the majonty 011 the first assignment day, (ktober 19, 
1953, after Warren became chief lustice. 
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Relmquist 81 percent over the first five terms of his Court (1986-90).22 

The remaining percentage is divided among the two or three senior asso
ciate justices.23 

Assignment Patterns 

We start our analysis with a complete listing of all opinion assignments 
made during the Vinson, Warren, Burger, and the first five terms of the 
Rehnquist Courts. Tables 9. £-9.4 contain these data. 

The most obvious feature of the tables is that, as noted, the chief 
justice makes most of the assignments. Burger's proportion exceeds his 
fellows because his assignment sheets identify the assigner and assignee 
in the orally argued per curiams. And inasmuch as these per curiams tend 
to be decided unanimously, the chief assigns them. 

On the Vinson Court, Black, the senior associate, made almost all 
assignments Vinson did not, T7 percent. During the Warren Court, Black 
made proportionately far fewer assignments because he overwhelmingly 

1.2 These data arc drawn from Chief Justice Vinson's and Warren's assignment sheets and 
supplementary memoranda, and Justice Brennan's copy of the assignment sheets pro
vided him by Burger and Rehnquist. We have none beyond the 1990 term. Those we 
have include not only the original assignment, but also any subsequent ones that sup
planted the original except for a second assignment by the same assigner to the same 
assignee. These we count as a single assignment. The data also include orally argued 
dockets that were decided per curiam. Not uncommonly, aSSIgnments arc made in these 
cases. HoweveI; orally argued per curiams which specify no assignee arc excluded from 
the data in Tables 9. T-9+ Assignments are made by docket, with the assignment sheets 
noting those that the assigned justice was to treat as a sll1gle assignment. We count these 
as such. Because of sequential assignments in a given case, the total number of aSSIgn
ments exceeds the number of orally argued CItations. The Vinson and Warren courts 
required T 03 and 107 assignments, respectively, to produce 100 percent of their orally 
argued citations, the Burger and Rel1I1quist courts only lOT and 101, respectIvely. Thus, 
the Burger and Rehnquist courts rarely required a second aSSIgnment m a case, while 
the Warren Court most often did. These differences arc misleading, however. The Burger 
Court typically Identified the assignee m its orally argued per curiam cases; the Warren 
Court rarely did. Inasmuch as these cases arc appreciably less complex than the signed 
opinion deciSIOns, multiple assignments arc rare, and thus increase the proportion of 
one assigner-one assignee cases. The Rehnquist Court's one-to-one relationship results 
from signed opinions rather than per curiams, however. I-lence, we conclude that the 
Rehnquist Court is the most efficient of the four courts in this aspect of the decisional 
process. 

2J Palmer, oI'. cit., n. 5, supra, p. 12.5; S. Sidney Ulmer, "The Usc of Power on the Supreme 
Court: The Opinion Assignments of Earl Warren, 1953-1960," 30 .Iou mal of Public 
Law 49 (T 970), at 53; Harold J. Spaeth, "Distributive Justice: MaJority Opinion Assign
ments in the Burger Court," 67.1udieatltre 2.99 (1984), at 301; Sue Davis, "Power on 
the Court: ChIef Justice Rchnquist's Opinion Assignments," 74 .It/dieacure 66 (1990). 
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TABl.E 9.1. Of lin ion Assignment in the Vinson Court 

Majority 
Majority opinion assigner 

opinion 
writer Vinson Black Reed Frankfurter Douglas Total 

Vinson 80 80 
Black 88 :n 121 
Reed 64 II II 86 
Frankfurter 47 14 6 8 7.') 
Douglas 81 20 .') 2 108 
Jackson 71 12 2 I 86 
Burton 40 Ll 2 2 58 
Minton 31 7 2 41 
Clark 39 .') 46 
Murphy 2S 12 38 
Rutledge 23 6 30 

TOTAL 589 LB 30 16 769 

TABLE 9.2. O/liwon Asszgmllent in the Warren Court 

Majority 
Majority opinion assi~ner 

opinion 
writer Warren Black Reed Frankfurter DOLl~las Clark Harlan Total 

Warren In" 2" 185 
Black 159 28 187 
Reed IS .1 16 34 
Frankfurter SO 4 7 30 91 
Douglas 176 1.1 4 2 195 
Jackson 2 I 4 7 
Burton 25 3 4 5 37 
Minton 18 5 2J 
Clark 1.13 12 .1 21 2 7 178 
Harlan 106 20 5 24 2 .1 2 162 
Brennan 1.l9 5 2 9 4 5 2 166 
Wlme 38 3 6 47 
Stewart 107 J.) 18 2 2 142 
White 75 9 87 
Goldberg 39 .1 I 44 
Fortas 42 2 46 
Marshall 22 24 

TOTAL 1328 127 41 117 16 19 7 1655 

" Plus four opinions assIgned hy Warren, but aSSIgnee unspecified. 
b Plus one opll1ion assIgned by Black, but aSSIgnee unspecified. Black also aSSigned two opinions 

delegated to him by Warren. 



TABLE 9+ Opinion Assignment in the Burger Court 

Majority opinion 
Majority opinion assigner 

writer Burger Black Douglas Brennan Stewart White Marshall Blackmun Total 

Burger 289" 289 
Black 18 12 30 
Douglas 65 4 13 83& 
Harlan 20 2 2 24 
Brennan 162 1 23 85 271 

'" 
Stewart 173 1 11 11 10 206 

0\ White 270 2 7 11 2 7 299 -l>. 

Marshall 227 1 3 16 2 1 250 
Blackmun 197 2 25 1 1 1 227 
Powell 229 6 13 2 1 251 
Rehnquist 251 3 6 3 1 264 
Stevens 144 12 4 1 1 162 
O'Connor 2 4 6 

TOTAL 2045 23 70 181 24 13 4 1 2362c 

a Includes five assignments to a "write team" in a set of death penalty cases. 
b Includes a "conference" assignment. 
C Includes an assignment jointly made by Burger and Brennan. 

TABLE 9.4. Opinion Assignment in the Rehnquist Court, 1986-1990 Terms 

Majority opinion 
Majority opinion assigner 

writer Brennan White O'Connor Stewart Marshall Blackmun Total 

Rehnquist 85 
Brennan 26 39 65 
White 75 7 8 90 
Marshall 57 13 70 

'" 0\ Blackmun 48 15 1 2 66 
VI 

Powell 18 2 20 

Stevens 63 10 2 76 

O'Connor 73 3 2 3 81 

Scalia 58 7 2 67 

Kennedy 37 6 4 47 

Souter 7 7 

TOTAL 547 102 18 3 1 1 2 676" 

a Includes two joint assignments: Brennan-White and Rehnquist-Nlarshall. 
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sided with Warren on the merits. Felix Frankfurter, who was fourth in 
seniority (including the chief justice) through 1957 and third until his 
retirement in 1962, assigned I f7 opinions during his nine Warren Court 
terms, only ten less than Black, who served as senior associate during 
the entirety of the Warren Court. These patterns, limited though they be, 
emphatically establish justice ideology as the explanatory variable. Black 
proportionately assigned more than twice as many opinions on the 
Vinson Court than he did on the Warren Court because his quasiliber
alism put him in agreement with Warren on almost all matters other than 
civil rights. But when the conservative Vinson dissented, Black almost 
never did. 

Note also that Black preferred, other than himself and Douglas, con
servative and nonliberal assignees: Harlan, Stewart, Clark, and White. 
This further evidences that when Warren dissented, Black found himself 
in coalitions comprised of the non liberal members of the Court. Most of 
these assignments occurred in the latter half of the Warren Court when 
civil rights became a major component of the Court's agenda. 

Although Frankfurter was fourth in seniority during all of the Vinson 
Court and for all but the last four years of his tenure, he assigned seven 
times as many opinions on the Warren Court as he did on the Vinson 
Court (r 17 vs. 16). This resulted because when Vinson was not part of 
the majority, neither was Frankfurter. On the early Warren Court, when 
Black was aligned with the chief, Frankfurter was the senior conserva
tive after Reed's retirement in February 1957 and made the assignments 
in conservatively decided cases thereafter in which Warren and Black 
dissented. 

Brennan, fourth in seniority at the start of the Burger Court, assigned 
an appreciably higher 11l1mber of cases than any other justice on this 
Court. His elders, Black and Douglas, served only two and six years, 
respectively. On the Rehnquist Court, he assigned a higher percentage of 
cases than any associate justice (15) since Black on the Vinson Court 
(17). 

Unlike the chief justices, who retained for themselves between 13 and 
16 percent of the opinions, the senior associates, except for Douglas, 
had a penchant to self-assign. While retaining only 13 and 19 percent 
on the Warren and Burger courts, Douglas assigned approximately twice 
his retained portion to Brennan. Other than Douglas, only Black on the 
Warren Court exercised restraint in this regard (22 percent). But he self
assigned more than half of his 23 Burger Court opinions and almost a 
quarter on the Vinson Court. At the other extreme, Brennan self-assigned 

(1)il1iOI1 Assignments 

85 of 181 Burger Court oplllions and 39 of 102 during his four years 
on the Rehnquist Court. Reed, II of 30 and 16 of 41 on the first two 
Courts; Frankfurter, eight of 16 and 30 of 117. On the Warren Court, 
Clark self-assigned seven of 19; Harlan, two of seven. On the Burger 
Court, Stewart kept 10 of 24; White, seven of 13; Marshall, onc of four; 
and Blackmun, onc of onc. On thc Rchnquist Court, White rctaincd eight 
of 18, while thc other four assigncrs kept all scven of their opinions for 
their rcspective selvcs. Needless to say, self-assignment by these associ
ate justices mcans that in those cases, they will have addcd influence over 
the Court's policy output. 

Eight of the thirteen justICes on thc Burger Court made opinion assign
mcnts, including one unlikely assignment by Blackmun, who at the time 
was fifth in scniority.2'i Douglas assigned more than any other associate 

(70) until his rcsignation in 1975; Brennan thereafter made virtually 
cvcry associate assignment until his retiremcnt at the end of the 1989 

term. In less than I pcrcent of all cascs did Douglas or Brennan dissent 
along with Burger. 

Equality 

An unwritten rule of the Court decrees that each justice should receive 
an cqual sharc (one ninth) of the Court's opinions, deviation from which 
apparently produces disharmony.25 As Chief Justice Warren phrased it: 

I do believe that if lassignlllg opinions I wasn't done> > . with faJrllCss, it could 
well lead to gross disruption III the Court. .. > During all the years i was there 
. .. I did try very hard to see that we had an equal work load.26 

The cquality to which thc norm refers is absolute equality, not that 
which is conditioncd on the frequcncy with which any given justice is a 
member of the conferencc vote coalition. ·rhus, if justice A is available 
for assignmcnt in flfty cases and justice B in twenty-five, and A receives 
the assignmcnt in ten and Bin (lve, equality would not result evcn though 
the frequency with which they were assigned opinions whcn mcmbers of 
the conference vote coalition was identical: 1 III 5. 

'" In Williams v. tilllied Statcs, 'ISH U.S. 279 (19H21. 
!\ Alphcus T. Mason, lIarlall l'isl,e StOlle: Pillar of the I.aw (Ncw York: Viking, 1956), 

pp. (,02-3, 793; Nina Totcnbcrg, "Behind the Marble, Bcncath the Robes," New York 
Times Magazinc, March 16, 1975, pp. 64-hS. 

)(, Anthony l.cwis, "A Talk with Warren on Crime, the Court, the Country," New Yorl, 
Tillles Magazme, October 19, I Yh9, p. 130. 
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Efforts to achieve an equal apportionment of opinions among the 
justices are more complicated than the literature indicatesY Although 
the chief justice assigns the vast majority of the opinions, equal distri
bution also depends on the behavior of the senior associate justices. 

With respect to the assignments, it is a particularly difficult matter at this time 
of the year, since it is the last opportunity to strike a balance for all the Brethren. 
For that reason, in those cases in which I am in the majority, I will not under
take to make the assignments until after all the other cases are decided in 
Conference.28 

A memo by a petulant Burger further documents the matter: "Just as I 
was about to send the current assignments out, I received Bill Brennan's 
assignment of cases. This requires me to do a total and complete revi
sion, and it will not be out today. ,,29 

Vote changes in the aftermath of the conference also make equitable 
assignment difficult. In reference to several cases with uncast votes, 
Burger wrote: "I am not in a position to make these final assignments 
until all votcs are firmly in hand. Even one change has a 'domino' impact 
on all other assignments - especially at this time of the Term. ".10 

Although previous work has used the term of the Court as the unit 
of analysis to determine the number of assignments made to each 
justice;" we focus on the point where the assigner controls selection: the 
periodic assignmcnt days - typically, eight per term - at which the chief 
justice compiles an "assignment sheet" that lists the docket number of 
the case and the names of the assigning and the assigned justice. Scat
tered assignments - usually a day or two later - are combined with those 
of the proximate assignment day. Use of assignment day as our measure 
of equality in the distribution of opinions has one shortcoming: the two 
or three opinions per term that are assigned weeks removed from a 
rcgular assignmcnt day. We exclude such cases from our analysis simply 

27 OfJ. cit., n. 6, sUfJra; Spaeth, ofJ. cit., n. 23, supra; and Elliot E. Slotnick, "Who Speaks 
for the Court? Majority Opinion Assignment from Taft to Burger," 23 Amencallfournal 
of Political Science 60 (, 979). 

28 Memorandum of Burger to W. O. Douglas, William J. Brennan's ASSignment Books, 
Library of Congress, Washington, April 25, 1974. 

29 Memorandum to the Conference, William J. Brennan's Assignment Books, Library of 
Congress, Washlllgton, April 4, '977 . 

. HI Memorandum to the Conference, William J. Brennan's Assignment Books, Library of 
Congress, Washmgton, April 28, '978. 

II Op. cit., n. 23, slI/11"a. The remainder of this section and the followll1g one are based on 
Sara C. Benesh, Reginald S. Sheehan, and Harold .J. Spaeth, "Equity In Suprcmc Court 
Opinion Assignment," 39 furimetrics 377 (1999)· 
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becausc thcy arc not part of our unit of analysis. Consider Le{lwwitz 
v. Newsome,l2 which Douglas assigncd to Stcwart on Dccembcr 30, 

1974. Thc ncxt assignmelH day did not occur until January 27, 1975. 
Omission of sllch cascs from analysis skcws our results away from dis
tributional equality. In thc Le{l<.owitz situation, Stcwart was the only 
undcrassigned justicc on thc assignmcnt day following his receipt of 
Le{lwwitz. 

The numbcr of assignmcnts madc pcr assignmcnt day typically ranges 
from tCIl to twcnty and IIlcludcs thosc madc by associate justices as 
well as the chief. Thcy arc othcrwisc uncontaminatcd by events beyond 
thc chief's control. Rctcntion of an opinion obviously depends on thc 
assignce's continucd mClllbcrship in the majority votc coalitIon. If he or 
shc departs, a ncw assignmcnt is madc to onc of the membcrs of thc 
IlCW coalition. Howcver, analysis has shown that thc original assignec 
retains the opinion almost 60 pcrcent of thc timc - at Icast on the Warrcn 
Court. u When a reassignlllcnt occurs within three days of the original 
assignmcnt, wc disrcgard the first onc. Reassignments made more 
than thrcc days latcr wc count scparately. Only 4 pcrccnt of all assign
ments in the forty-onc tcrms wc analyzc (1950-90) fall into this 
catcgory ( 1 I6). 

Assignmcnts are madc during thc wcck in which oral argurncnt occurs. 
We mcasurc cquality of opinion distribution by dividing the totalnumbcr 
of assignlllcnts (A), cxcluding those assigncd as per curiam opinions, 
by thc numbcr of participating justices (.J). Only onc apportionmcnt 
achicves cqual distribution rcgardlcss of the numbcr of participating 
justices: 

A/J = ErX 

whcrc X is thc rcmainder rcsulting from the division of A by J. If 
X = 0, cach justice receivcs thc same numbcr of assignmcnts. A justice 
whosc assignments do not (-it pcrfectly into this pattern is scorcd as devi
ating by that number. Thus, assumc thirtcen oplilions are distributed 
among ninc justices as follows: A = 4; B, C, and D = 2; E, F, and G = I; 

and II and 1=0. A, H, and I arc dcviant; A is ovcrassigncd by two cascs 
and II and I undcrassigned by one, since thc most equitablc division of 

I!. 420 U.S. 28, (I 'en 5). 
1.1 Saul Brenner and Harold J. Spaeth, "MaIorlty Oplllion ASSignments and the Mainte

nance of the Original Coalition on the Warren Court," 32 Amcncall.!ollrl/al of Politi
cal SCJCIICC 72 (1988). 
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TAB I.E 9.5. Deviation of Asszgnments lJer Assignment Day (rom 
Distributional Equality, by Term 

Term 

Vinson Court 
1950 
1951 
1952 

TOTAL 

Warren Court 
1953 
1954 
1955 
1956 
1957 
1958 
1959 
1960 
1961 
1962 
1963 
1964 
1965 
1966 
1967 
1968 

TOTAL 

Burger Court 
1969 
1970 
1971 
1972 
1973 
1974 
1975 
1976 
1977 
1978 
1979 
1980 
1981 
1982 
1983 

o 

48 
59 
60 

167 

74 
41 
62 
61 
68 
67 
64 
46 
47 
55 
81 
51 
45 
.19 
4.1 
47 

891 

67 
45 
47 
46 
64 
51 
47 
49 
58 
60 
48 
64 
66 
57 
49 

Deviation from mode 

1 

12 
11 
n 
34 

6 
II 
18 
19 
19 
11 
12 
28 

8 
B 
6 

18 
22 
19 
16 
12 

238 

14 
18 
17 
15 

8 
7 

12 
n 
11 

2 
14 

6 
5 

B 
11 

2 

3 
1 
1 

5 

6 
1 
2 
.1 
.1 
5 
7 

.1 
4 
2 
2 
5 
5 
4 
4 

57 

7 
9 
7 

2 

2 
1 
2 
.1 

3 4 

2 

2 

%0 

76.2 
81.9 
83.3 

80.7 

91.4 
70.7 
76.5 
74.4 
75.6 
82.7 
79.0 
56.8 
81.0 
76.4 
90.0 
70.8 
62.5 
61.9 
68.3 
74.6 

75.2 

76.1 
62.5 
64.4 
73.0 
88.9 
86.4 
78.3 
77.8 
80.6 
96.8 
76.2 
88.9 
91.7 
79.2 
77.8 

N 

63 
72 
72 

207 

81 
58 
81 
82 
90 
81 
81 
81 
58 
72 
90 
72 
72 
63 
63 
63 

1,188 

88 
72 
73 
63 
72 
59 
60 
63 
72 
62 
63 
72 
72 
72 
63 

Term 

1984 
1985 

o 
57 
51 

'10'11\1. 926 
U.elJllqlllst Court 
1986 59 
1987 67 
1988 72 
1989 
1990 

61 
57 

'10'1'1\1. 316 
GRI\ND TOTI\I. 2,300 
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Deviation from mode 

10 
15 

189 

2 

2 
.5 

9 

470 

2 

3 
6 

50 

2 

3 

115 

3 

6 

Sources: Benesh ct aI., oIJ.CII. fn. 3 I, supra, pp. 382-84. 

4 %0 

81.4 
70.8 

79.3 

9.1.7 
100.0 
100.0 
96.8 
90.5 

96.3 
79.6 
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N 

70 
72 

1,168 

63 
67 
72 
6.1 
63 

.128 
2,891 

thirtccn among nlllc rccipicnts is for five to receivc onc and four to 
rccclvc two. 

'fable 9.5 lists by tcrm thc dcviation from perfect equality that each 
assignmcnt day during that tcrm produced.:l4 Thus, the 1950 term shows 
that of thc 63 assignlllcnts madc, 48 werc equally apportloncd on thc 
relcvant assignment day, 12 assignments deviated from equality by onc 
assignmcnt (six on the flrst assignment day, and four on thc fifth), and 
thrce assignments deviated from cquality by two assignmcnts (all on the 
sccond assignmcnt day, along with the othcr two singlc dcviation assign
mcnts). Accordingly, 76 percent of the tcrm's assignmcnts wcre equally 
distri butcd. 

Ovcr the 41 tcrms displayed in Table 9.5, a rcmarkable Icvel of dis
tributiona I cquality results, notwithstanding thc conditions - specified 
abovc - portending incquality: 2,300 of 2,891 assignmcnts (80 percent) 
reflcct cqual distribution; 471 deviatcd from cquity by a singlc assign
mcnt ( 16 pcrccnt). 'rhus, less than 5 percent of all assignments deviatcd 
from parity by more than a single assignment. At the oppositc cxtreme, 
only six assignmcnts deviatcd from thc pertinent day's cqual distribution 

'4 Becausc of thclI' unavailability, we lack assignmcnt shcets for the first four terms of the 
Vinson Court and the post-1990 terms of the Rehnquist Court. 
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by three assignments (0.2 percent), with an additional I [5 deviating by 
two (4.0 percent). 

Most equitable are the first five terms of the Rehnquist Court, a some
what surprising result, given the contentiousness that afflicted it during 
this time.3s Over 96 percent of its assignments met distributional equal
ity. Three adjacent terms, [987-89, beat the other 38, two at [00 percent 
equity. Only nine of its 328 assignments deviated from equality by a 
single assignment; three by two. The other Courts diverge but little from 
one another in equity: Vinson, 8 [; Burger, 79; and Warren, 75. In only 
six terms (four Warren, two Burger) did assigners achieve less than 70 

percent equality. 
No correlation exists between deviation and the number of assign

ments made on any given day. Few assignments, as well as days with 
more than twenty, produce equally disproportionate deviations, and 
vice-versa. Neither do deviations increase as the end of the term nears. 
Approximately as many terms show an increase in end-of-term devia
tions as show fewer. Nor does the number of assignments made at the 
end of the term increase. Assignments made at the final two assignment 
days of the three Vinson Court terms numbered barely half those of the 
overall term average. On the Warren and Rehnquist Courts, end-of-term 
assignments slightly exceed the term average, with the Burger Court the 
opposite. Clearly, neither of these end-of-term variables produces a 
systematically significant effect. 36 

In sum, the equalization of opinion assignments demonstrates the 
operation of organizational goals in one crucial aspect of the Court's 
decisions:'? Yet, as we see below, the maintenance of organizational goals 
does not necessarily preclude the simultaneous attainment of policy 
goals. 

Ideology 

Determining the distribution of opinions by assignment day does not 
preclude assigners from favoring certain of their colleagues. They may 
give ideological confreres the more important or salient cases and, when 

1.1 William Lazarus, Closed Chambers (New York: Times Books, [998). 
.II> 'The term-by-term breakdown of these data may be found in Benesh et aI., op. CIt., 

n. 3 [, supra. pp. 385-86. 
17 Sec, most notably, Lawrence Baum, The Puzzle of judicial Behavior (Ann Arbor: 

University of Michigan Press, [997). 
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TABLE 9.6. CUlllu/atlVe Number o( Deviations (1'01'1'1 the Most Equal 
DIstributIon of Assignments per Assignment Day per .Justice per Term 

Court 

Justice Vinson Warren Burger Rehnquist 

Black 3.33 110131 0.25 14/161 .1.501 7/21 
Blackllllln -0.75 1-12/161 -1.001-5151 
Brennan 0.0010/131 -0..15 1-6/171 1.20 i5141 
Burger 0.7611.111 71 
Burton -2 .. '\3 1-7/J1 -2.601-13151 
Clark -o.:n I-I/JI 1.43120/141 
Douglas 1.6715/31 I. I 3 II 8/1 61 -1.29 1-715.431 
Fortas -0.751-3/41 
Frankfurter -LB 1-4/J1 -0.22 1-2/91 
Goldberg -1.001-·1/J1 
Harlan -0.461-7/151 -0.50 110/21 
Jackson -I.OOI-3/J1 1.0011111 
Kennedy -0.59 1-2/J.41 
Marshall 0 .. 'i0 11121 -0 .. 'i9 1-10/1 71 0.00 10/51 
Minton -1.001-3/J1 -2.D 1-7/J1 
O'Connor 0.2011151 1.80 19151 
Powell 0.76111114.51 4.0014/11 
Reed O.6712/J1 -0.861-3n.51 
RehnqUlst 1.72 125/14.51 0.8014151 
Scalia 0.00 10/51 
Soutcr -.1.00 1-3/11 
Stevens -0.48 I-S/HL'i1 0.80 14/51 
Stewart -0.18 1-2/111 0.8.1110/121 
Vinson -0.671-2131 
Warrcll -0.691-111161 
White -0.42 [-.117.141 1.5.1 1261171 :),40 [17151 
Whittaker -1.60 1-8/51 

SOU1'ce: Ikncsh ct aI., o/'. cit., fn. 3 I, sll/Jra, p. 387. 

x > 0, the remainder may be assigned to justices attitudinally aligned 
with the assigner. 

Table 9.6 addresses this possibility. To determine which, if any, of the 
justices were over- or underassigned during a given term, we separately 
sumllled the assignments (j) made each justice (i), the difference between 
the most equitable division of assignments (E) and the number actually 
made (A): 

"'(Ei; - Ai;) £..." 
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As an example, on the eleven assignment days during the first term of 
the Burger Court in 1969-70, Justice Marshall received the most equi
table number on five days, fell one below on three, one above on two, 
and two above on one, for a net of one extra assignment. J8 Following 
this procedure for each of the sixteen other terms of the Burger Court -
on all of which Marshall served - produces a net of - T 0 assignments for 
the seventeen terms, an average of -0.59 per term. 

The contents of Table 9.6 reveal that the overall distribution of 
assignments among the justices does not vary much, which comes as no 
surprise given the equity displayed in Table 9.5. Least variant are the 
Vinson and Warren Courts. Only four of the nine Vinson Court justices 
deviated by more than a single assignment per term, along with five of 
the sixteen Warren Court justices. Moreover, the Vinson-Warren im
balance, such as it is, occurs randomly, but not that of the Burger and 
Rehnquist Courts. 

Specifically, the two liberals on the later Vinson Court - Black and 
Douglas - were favored, +3.33 and +1.67, respectively. Black's imbal
ance largely resulted from self-assignment. Least favored was Burton 
(-2.33), very likely because he was a sluggish writer. J9 Vinson neither 
favored himself nor his fellow conservatives: Minton, Clark, Jackson, 
and Frankfurter. Except for Black, Burton, and Douglas, term deviation 
never exceeded a per term average of r.3 3. These assignment patterns 
appear random, that is, non-strategic. 

So also the Warren Court. Three briefly serving justices appear most 
deviant: Whittaker, Minton, and Burton. Minton's underassignments all 
occurred in his final term and may have resulted from the lengthy illness 
that forced his retirement.4o Burton again was least favored, being under
assigned thirteen opinions. Whittaker, who retired on his physician's 
advice after five terms on the Court, averaged r.6 opinions less than 
the norm per term. No other justice was underassigned more than one 
opinion per term. Warren behaved the same as Vinson, underassigning 
himself at -0.69, Vinson at -0.67. Most favored were Clark at +r.43 

.1H Previous research has relied on the coefficient of relative deviation (CRV), which divides 
the standard deviation by the mean in order to control for the total number of opinions 
in a term. E.g., assume the standard deviation in each of two terms was I. I. Further 
assume that the mean 111 one was 14, twice the mean of the other. The CRY for the term 
with a mean of r 4 is more equal than one whose mcan is 7. We do not usc the CRY 
because, given our approach, CRY is superfluous. 

.1" William O. Douglas, The Court Years (New York: Vintage Books, 1980), pp. 247-48. 
·\0 N. E. H. I-lull, "Minton, Sherman," in K. L Hall, cd., The Oxford COIII/}tlItiOIl to the 

Supreme Court of the U1lited States (New York: Oxford University Press, 1992 ), p. 552. 
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and Douglas at +1.13. Given that Clark was ideologically most distant 
from Warren on most, if not quite all, issues dealing with freedom and 
equality, the treatment accorded him does not comport with the liberal 
orientation of Warren's Court. Clark, though, was in fact underassigned 
III civil liberties, but overassigned in economics cases, where he was 
ideologically close to Warren.41 Not only did Warren not favor himself, 
neither did the senior associate, Black, appreciably do so: +0.25. Other 
liberals also received less than equitable treatment: Brennan, 0.00; 
Fortas, -0.75; and Goldberg, - r.oo. By contrast, some of the nonliber
als were less disfavored: Frankfurtel; -0.22; White, -0-42; and Harlan, 
-0.46. 

Randomness, however, does not characterize the assignments of the 
Burger and Rehnquist Courts. The resulting patterning evidences a 
definite ideological orientation: Conservatives were favored, liberals 
disfavored. Thus, the five reputed liberals on the Burger Court all 
received negative scores, notwithstanding that two of them functioned 
as the senior associate: Douglas (1970-74 terms), -1.29; and Brennan 
(1975-85 terms), -0.35. Joining them were Marshall at -0.59, who was 
underassigned four opinions in the 1971 and 1983 terms and three in 
1984; Stevens, -0.48; and Blackmun, -0.75. Blackmun fell into disfavor 
once he separated himself from Burger, his Minnesota twirl. He was 
underassigned two opinions in the 1982 and 1983 terms and four in 
1985. By contrast, the conservatives all received more than their share, 
except Harlan, who served only two years on the Burger Court during 
which time he received one less opinion than equity decreed. 

Burger preferred himself, +0.76; Stewart and Powell were similarly 
favored: +0.83 and +0.76, respectively. Most advantaged - other than 
Black, who served only two years - were White (+1.53) and Rehnquist 
(+1.72). 

These findings withstand multivariate scrutiny. Controlling for a host 
of other factors, Burger was more likely to assign to those ideologically 
closest to hll11.'12 

Like his conservative predecessor, Rehnquist also preferred his ideo
logical allies, but did so while achieving almost perfect equity during his 
first five terms: a deviation of only 0.3, with two terms perfectly equi
table. He most advantaged White (+3.40), providing him with four extra 

4! Gregory Rathjen, "Policy Coals, Strategic Choice and Majority Opinion Assignment: A 
Replication," 1 R AIllCl'lc{1111(Jltmal or Political Sciellce 714 (1974). 

41 0l}. cit., n. 31, slIlml, pp. 388-R9. 
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assignments in three successive terms ( 1986-88), two in 1989, and three 
in 1990. Rehnquist's behavior reciprocated that of Burger, who favored 
Rehnquist most, followed by White. Rehnquist also overassigned to 
O'Connor (+1.80) and himself (+0.80). Surprisingly, perhaps, he did 
not overassign to either Scalia (0.0) or Kennedy (-0.59). On the other 
hand, Stevens did better than expected (+0.80), while Marshall could 
have anticipated less than his share rather than perfect equity. Brennan 
received a decidedly positive score (+ 1.20), but only because of 
sel f-assign ment. 

Complicating Factors 

Although the remarkably equal distribution of opinions that the Court 
has achieved between 1950 and 1990 may suggest that apportionment 
is an easy task, decided complexity exists. 

The chief justice, responsible for an overwhelming proportion of the 
assignments, must be ever alert to the assignment practices of the senior 
associates who will typically locate at the other end of the Court's ideo
logical spectrum. If they do not, then, like Black on the Warren Court 
(see Table 9.2), their alignment with the chief will substantially decrease 
their assignment opportunities. As Tables 9.1-9.4 indicate, the senior 
associate justices grossly self-assign, Douglas alone excepted. Such 
behavior impedes the attainment of equality. 

Absent the norm of equal distribution, the assigning justice would be 
expected to assign opinions disproportionately to himself or to the justice 
whose policy preferences most closely approximated his own, thereby 
insuring congruence between his preferences and the contents of the 
majority opinion. As we have noted, associate justices do just that. But 
chiefs are markedly more constrained inasmuch as the responsibility for 
equal distribution rests far more heavily on their shoulders. 

Another complicating factor is the variant frequency with which the 
individual justices find themselves in the majority vote coalition. 
Douglas, for example, was a member of Burger's majority vote coalition 
less than 50 percent of the time (in 303 of 6 r 3 cases), while White was 
a vailable for a Burger assignment in almost 90 percent of the cases during 
the first twelve terms of the Burger Court (1,126 of r ,279 occasions).4J 
'rhus, though infrequent membership in majority vote coalitions does not 
preclude attainment of equal distribution, it certainly exacerbates the 

·IJ Spaeth, o/J, cit" n. 23, supra, p, 30T, 
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assIgner's task. Similarly, ideological distance makes assignment a bit 
more difficult, but it does not preclude achievement of absolute equal
ity, if a chief justice is so inclined. 

A final factor that may occasionally limit equal assignments is the 
tendency to give fewer assignments to newcomers. From 1950 through 
1990, of the eleven justices who either began their service with the start 
of a term or took their seat sufficiently late so that no opinions were 
assigned to them until their first full term (i.e., Stewart and Blackmun), 
only one received extra assignments: Brennan in the 1956 term, and then 
only one more than equity decreed. Of the other ten, Clark and Minton 
each received one less in the 1950 term; Goldberg, Fortas, Blackmun, 
O'Connor, and Scalia, two less; and Souter, three less. Stewart and 
Marshall were treated completely equitably. As for the two chiefs, 
Warren took only an equal share, while Burger took an extra opinion. 

Important Cases 

Within the goal of equality of assignment, assigners are free - and the 
chief justice is expected - to retain important cases for themselves.44 This 
guarantees that in these cases the opinion will conform as closely as pos
sible to the chief's personal policy preferences. Arguably, all the Court's 
cases are important inasmuch as they are culled from the 8,000 or so 
petitions that the Court annually receives and which at least four of the 
justices have agreed warrant review and decision. Nonetheless, external 
indicators may be employed to enable analysts to establish degrees of 
importance. We use two such indicators: citation in either the Congres
sional Quarterly's Guide to the U.S. Su/)reme Court or The SU/JI'eme 
Court ComlJ(mdium:15 We begin with the Vinson and Warren Courts, as 
we have assignment sheet and docket book records that provide direct 
evidence of who assigned which cases to whom. 

Of the 32 Vinson Court cases that our sources list, Vinson assigned 
26 (81 percent), a proportion 5 percent higher than his assignments 
overall. He self-assigned 10 of these 26 (39 percent), a rate almost three 

+, Slotl1lcl<, "The Chief Justices and Self-ASSignment of Malority OplIllons," 3 1 Political 
Research Quarterly 219 (1978), p, 225. David W, Rohde, "Policy Goals, Strategic 
ChOICe and Majol'lty Opinion Assignments in the \l,S, Supreme COllrt," I h Alller/cmf 
.Iounral o/Political SCfCllce h52 (1972), at hS6-S7. 

oil Elder Witt, cd" 2I1d cd, (Washington: Congressional Quarterly, 1990), pp. 90h- T 5, Lee 
Epsteill, Jeffrey A. Segal, Harold J. Spaeth, and Thomas G. Walker, The Supreme Court 
COIII/JClUiilllll (Washington: Congressional Quarterly, 1994), pp. 81-99. 
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times as high as his self-assignments overall (14 percent: 80 of 589). He 
distributed the remainder fairly evenly: from four to one among nine of 
his eleven colleagues. By comparison, Warren assigned 87 percent of his 
Court's "important" cases, some 6 percent higher than his assignments 
overall. Unlike Vinson, he retained only 18 of 84 (21 percent), a rate 
that nevertheless is more than 50 percent higher than his overall pro
portion of 14 (182 of 1,328). 

Markedly less equity characterized Warren's assignments to his col
leagues in important cases. Brennan received the most, 14, followed by 
Stewart with 10, and Black and Douglas with 9 and 8, respectively. The 
Court's most conservative member, Harlan, received only five of these 
cases, even though he sat for all but the Court's first two terms. Clark, 
almost as ideologically far from Warren as Harlan except on economic 
issues, also received five cases, though he sat for all but the Court's last 
two terms. The moderate White got one during his seven-plus terms, 
whi Ie the Ii berals, Goldberg and his successor, Fortas, who together 
served a few months less than White, each got four. 

Using other measures, analyses of the Burger and early Rehnquist 
Courts produce similar findings. 46 The chiefs prefer to self-assign impor
tant cases to themselves, while disproportionateiy bestowing others on 
their ideological kin. Opponents are disadvantaged.47 

Issue Specialization 

Another consideration that impacts opinion assignments is the dispro
portionate assignment of certain types of cases to specific justices. One 
may credibly demur that disproportionate assignment amounts to issue 
specialization. Given the norm of equal distribution and assigners' policy 
preferences, it makes perfect sense to assign unattractive cases to one's 
ideological opponents. I-Ience, Marshall found himself on the Burger 
Court writing the Court's opinion in essentially unanimous low-salience 
Indian cases, Blackmun in those construing the language of the Internal 
Revenue Code.48 Conversely, assigners prefer colleagues who share a 

'j(, The findings for Burger more or less hold up under Maltzman's and Wahlbeck's (op. 
cit., n. 6, supra) multivariate analysis. Speciflcally, Burger tends to overassign in politi
cally Important cases, though not in legally important cases. 

47 Spaeth, at}. cit., n. 23, supra; Davis, op. cit., n. 23, supra. 
"H Saul Brenner, "Issue Specialization as a Variable in Opilllon Assignment," 46.Joumal 

of Politics 1217 (T 984); Saul Brenner and Harold .J. Spaeth, "Issue SpeCialization in 
Majority Opinion Assignment on the Burger Court," 39 PolitIcal Research Quarterly 
520 (19 86). 
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similar vision on issues deemed important, for example, civil nghts and 
liberties or criminal procedure. To characterize such justices as special
ists seems a misnomer; better to describe them neutrally as "frequent 
authors. " 

Unlike self-assignment in important cases, the concentrated bestowal 
of opinions on certain suhjects to specific justices does not characterize 
the assignment patterns of all chief justices. Palmer reports that Hughes, 
Stone, and Vinson did not allow it.49 But it apparently did occur on the 
Warren and Burger Courts. so 

"Issue specialization" seems to serve three important purposes. Given 
its work load, the division of labor that frequent authorship allows may 
IIlcrease the Court's productivity. Some areas of the law are complex -
for example, tax, energy, transportation - and efficiency lllay warrant 
assignment of the Court's opinions to a specific justice. However, rarely 
does the specialist write more than half the opinions, even when he or 
she is a regular member of the majority coalition.51 Second, certain 
justices may prefer to write on certain subjects. Third, specialization 
may facilitate the development of judicial expertise, which enhances the 
credibility and legitimacy of the Court's decisions.52 

Despite claims that Warren expressly disapproved of issue specializa
tion,.'] analYSIS of the Warren Court's civil liberties decisions shows that 
in approximately two thirds of the narrowly defined issues into which 
civil liberties are divided, a particular Justice wrote the Court's opinion 
significantly more frequently than any of his colleagues. The specialists, 
moreover, were justices who attitudinally positioned themselves close 
to Warren, who made most of the assignments.54 Thus, for example, 
Brennan frequently authored First Amendment, right to counsel, and 
discovery and inspection cases; Douglas courts-martial and indigents. A 
more inclusive study of the 1969-83 terms of the Burger Court displayed 
similar results. In 63 percent of the civil liberties issues and in 62 percent 
of those that did not concern civil liberties, at least one justice wrote 
sufficiently frequently to qualify as a frequent author. As on the Warren 
Court, the Burger Court's civil liberties' authors are the ideological allies 

.," Of}. Cit., n. 5, slIpra, p. 125. 

\0 On the Burger Court, sec Maltzman and Wahlbeck, ot}. cit., n. 6, sut}l"i1, p. 4R. 
\I Brenner and Spaeth, op. cil., n. 48, SIl{}ra, pp. 525-27. 

Ii Burton Atkins, "Opilllon Assignment on the United States Courts of Appeal: The Ques
tion of Issue Specialization," 27 {'olitical /(esearch Qllarterly 409 (1974). 

.\.l David M. O'Brien, Storm Cellter (New York: Norton, 1986), p. 246. 
\" Brenner, op. Cit., n. 48, slIl}/'a. 
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of the chief justice, for example, Rehnquist in double jeopardy and 
confrontation, Powell in commercial speech and attorneys' fees, White 
in jury trial and reapportionment. In areas of arguably less substantive 
importance, justices attitudinally distant from Burger - Douglas (judicial 
review of agency action), Brennan (arbitration and priority of federal 
fiscal claims), and Marshall (state jurisdiction over Indians and non
governmental tort liability) - emerged as "specialists.,,55 

This research seems to indicate that the achievement of equal distri
bution does not preclude opinion assigners from realizing their personal 
policy preferences. The chief justice can overassign to ideological clones, 
knowing that his opponents will get more than their share of cases 
assigned by associate justices. Further, by disproportionately retaining 
the important cases, opinion assigners insure maximum congruence 
between enunciated policy and their personal preferences. The existence 
of frequent authors in the highly salient area of civil liberties who are 
attitudinally aligned with the chief justice further enables him to corre
late equal distribution and the realization of his own policy preferences. 
On the other hand, the appearance of specialists in only two thirds of 
the issues into which the Court's decisions are apportioned suggests that 
division of labor, the presumed desire of a justice to write on certain sub
jects, and the development of expertise sufficient to enhance the credi
bility and legitimacy of the Court's decisions are secondary objectives, at 
best.56 

While policy goals safely coexist with organizational constraints 
in opinion assignments, the extent to which formal, rational choice 
theories will add to our understanding of opinion assignment is still 
unclear. Spiller, working under the questionable assumption that the 
majority opinion necessarily represents only the views of the median 
justice (see Chapter I I), argues that opinion assignment is thus a chore 
that justices would rather avoid, rather than an opportunity to make 

55 Brenner and Spaeth, oIl. Cit., n. 48, supra. 
5(, Two othcr factors appcar to have had some limited impact on Op1l110n assignment: per

ceived competence and the time justices take to write majority opinions. A study of com
petence found that of the 32 justices who served between 1921 and 1967, those whom 
law professors considered less competent received fewer assignments. Saul Brenner, "Is 
Competence Related to Majority Opinion Assignment on the United States Supreme 
Court?," '.'i Capital Ulliversity I,aw [(eview 35 ('985). With regard to time, an analy
sis of the Vinson Court's opinion assigners showed them to be partial to those who 
wrorc most quickly. Saul Brenner and .Jan Palmer, "The Time Taken to Write Majority 
Opll1ions as a Determinant of Opinion Assignments," 72 Iudicature 179 (1988). Also 
see Palmcr, Of). Cit., n. 5, slIl}ra, pp. '32-49. 
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policy.57 Ilammond et al. suggest a series of spatially based opllllOn
assignment hypotheses, but these have not yet been tested. 5H 

OPINION ASSIC;NMENTS AND OPINION COALITIONS 

The Court delivers an opinion only if a majority agrees on an explana
tion for its decision. If less than a majority do so, then the plurality view 
becomes a "judgment" of the Court, not an "opinion," and lacks prece
dential value. For example, in Houchins v. [(QED,S9 four of the seven 
participating justices voted to reverse an appellate court ruling granting 
the press expansive rights to investigate prison conditions. The three
member plurality declared that the press has no special access to prisons. 
'The three dissenters argued that the media have such entrance under the 
First Amendment. ./ustice Stewart's special concurrence regarded the 
lower court's ruling as too broad, but nevertheless upheld limited access. 
I-Ience, the plurality's view of no special access lacked a majority and has 
no authoritative bearing on future clecisions. Because a majority opinion 
usually depends on the approval of the marginal (usually fifth) justice, 
he or she receives a greater share of assignments.6o 

Thus, David Danelski asserts that "the selection of the Court's 
spokesman Illay be instrumental in ... holding the ... majority together 
in a close case," and that the assignment of the opinion to the justice 
"whose views are closest to the dissenters" might increase the size of the 
majority.6! Unfortunately, both assertions are false. 

With regard to the former, inspection of the minimum winning 
coalitions on the Warren Court shows that though the marginal justice 
- the one attitudinally closest to the dissenters on the narrowly based 

\"I Pablo T. Spiller, "Review of The Choices .fIlStlceS M(/I",," 94 Alllenca1l Political Science 
RevieUJ 94.> (2000) . 

. IH Thomas H. Hammond, Chns W. Bonneau, and Rcginald S. Sheehan, "Toward a 
Rational Choice Spatial Model of Supremc Court Dccislon Maklllg: Making Sense of 
Ccrtioran, thc Original Vote on the Mcl"lts, Opinion Assignment, Coalition Formation 
and Maintenancc, and the Final Vote on the Choice of l.egal Doctrinc," paper presented 
at thc 1999 mccring of thc American Political SCience Association, Atlanta, Ga. 

.'" 4,8 U.S. I (1978). 
('0 David W. Rohdc and I-Iamld .I. Spaeth, SlIprellle COllrt DeclsI01I Maf<i1lg (San Francisco: 

W. H. Frceman, 1976), eh. 8. 
(,1 "Thc Influencc of the Chid Justicc in the DeCisional Process," 111 Sheldon Goldman and 

Austin Sanlt, cds., Alllerica1l COllrt Systellls (San Francisco: W. H. Freeman, 1978), p. 
5 14; III Walter F. Murphy and C. i-Icrman PrItchett, cds., COllrts . .fudges. {/lid Politics, 
4th cd. (New York: Random House, 1986), p. 574. Murphy and Howard, oIl. CIt., n. 
7, slIpra, essentially make the same allegations. 
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cumulative scale to which the case pertains - was hugely advantaged in 
the number of assignments received (more than twice the random expec
tation), his selection did not increase the probability that the coalition 
would survive.62 Neither self-assignment nor assignment to the justice in 
the middle of the conference coalition enhanced its preservation. "Appar
ently, whenever a justice decided to leave the original coalition, he did 
so, and the fact that he had been assigned to author the majority opinion 
did not forestall his defection. ,,63 

With regard to the latter of Danelski's assertions that we quoted above 
- assignment so as to increase the size of either the final vote or the final 
opinion coalition - analysis of the Warren Court shows that the mar
ginal justice's authorship of the Court's opinion does not increase the size 
of either coalition.64 

If the justice attitudinally closest to the dissenters cannot increase 
the size of minimum winning decisional coalitions when assigned to write 
the opinion of the Court, why then is this justice so disproportionately 
favored with assignments? 

First, the probability that the majority opinion will have to be reas
signed to another justice because the conference vote coalition breaks up 
is lessened. Breakups occur when the vote coalition shifts from affirm to 
reverse, or the converse. The reassignment of the opinion obviously takes 
time and slows the Court's productive process.6S Research, however, has 
shown that once assigned the Court's opinion, the marginal member of 
the vote coalition retains it, regardless of whether or not the coalition 
breaks up. But when nonmarginal members receive the assignment, they 
are much less likely to retain it when the coalition breaks Up.66 

Other considerations that may cause assigners to favor the marginal 
justice include an opinion of moderate content that should help retain 

62 Brenner and Spaet.h, Of). cit., n. 33, supra. This study used conference vote data from 
the justices' docket books to determine the membership of the original (conference) vote 
coalition. 

So, too, as conference size becomes mll1imum wlI1ning, Burger was much less likely 
to assign to those ideologically close to him. See Maltzman and Wahlbeck, op. cit., n. 
6, supra, p. 48. 

6.1 Brenner and Spaeth, id., p. 80. 
I," Saul Brenner, Timothy M. Hagle, and Harold J. Spaeth, "Increasing the Size of Minimum 

Winning Coalitions on the Warren Court," 23 Polity 309 (1990)' This study also uti
lized the Justices' docket books to ascertain membership in the final conference vote 
coalition. 

6.\ Saul Brenner, "Reassigning the Maiority Opinion on the United States Supreme Court," 
[ I .fustice System .fouYl/al 186 (1986). 

66 Brenner and Spaeth, ofJ. cit., n. 33, supra, p. 78. 
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support for the Court's position in future cases. Tension may also be 
reduced between the majority and minority."? And because the marginal 
justice IS attitudinally closer to the minority than any other member of 
the majority, assigning the opinion to this justice may keep the original 
coalition intact. 

One Illay ask why assignment to the marginal justice does not attract 
those who dissented at the conference vote. The answer seems to be that 
the main task of assignees, whether they are marginal or not, is to write 
an opinion that garners the votes of the other members of the original 
vote coalition. This job is especially important in the minimum winning 
situation. It does not make sense to attempt to satisfy justices who voted 
the other way at the final conference vote when such attempts might 
cause one or more of the original majority to refuse to join the Court's 
opinion.6H 

OPINION COALITIONS 

In arriving at their decisions, the individual justices are free actors in 
two separate senses. First, they may vote as they see fit: either as a 
member of the majority vote coalition or in dissent. Second, except for 
the opinion of the Court, the justices may write such opinions as they 
desire to explain their individual votes. As a consequence, a justice may 
be a member of a particular voting coalition, but not a member of the 
opinion coalition that supports that vote. For example, a justice may 
specially concur by agreelllg with the disposition the Court makes of 
the case, while disagreeing with the reasons the majority gives for its 
disposition. We preface our diSCUSSion of opinion coalitions with a sys
tematic listing of the nine voting and opinion options available to the 
justices. 

Voting and Opinion Options 

I. A justice may be assigned to write the opinion of the Court. As noted 
in our discussion of opinion assignment, a justice does not freely decide 
to write the opinion of the Court, with the possible exception of the 
assigning justice. 

1,7 William P. McLauchlan, "Ideology alld Conflict 111 Supreme Court Opll110n Assignment, 
1946-1962," 25 Political Research Qlltlrterly [6 (1972), at 26. 

6M Brenner, Hagle, and Spaeth, (1). cit., n. 64, SIl/)1'(1, p. 318. 
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2. A justice who is assigned to write the opinion of the Court fails to 
get a majority of the participating justices to agree with the contents of 
the opinion. In which case, the justice's opinion becomes a "judgment of 
the Court." Because only a plurality instead of a majority of the partic
ipating justices join it, the opinion - unlike an opinion of the Court -
lacks precedential value. 

3. A justice may be a voiceless member of the majority (or plurality) 
vote and opinion coalitions, that is, the justice writes no opinion, but 
simply agrees with the opinion or judgment of the Court. 

4. A justice may write an opinion notwithstanding membership in 
the majority or plurality opinion coalition. Such an opinion is a regular 
concurrence. It manifests itself only by the writing of an opinion or the 
joining of one written by another justice. Absent the writing or joining 
of such an opinion, the justice has exercised option 3, willy-nilly. 

5. A justice may agree with the disposition made by the majority or 
plurality, but disagree with the reasons contained in its opinion. Unlike 
a regular concurrence, this option may occur with or without opinion. 
At least one justice must cast such a special concurrence to produce a 
judgment of the Court. 

6. A justice may dissent. Like a special concurrence, a dissent may be 
coupled with an opinion. A dissent indicates that the justice in question 
disagrees with the disposition that the majority has made of the case. 

7. A justice may dissent from a denial or a dismissal of certiorari, or 
from the summary affirmation of an appeal. Such votes, plus any accom
panying opinion that a justice may see fit to write, pertain only to cases 
that the Court refuses to hear and decide. 

8. A justice may render a jurisdictional dissent, which, like the pre
ceding action, mayor may not be accompanied with an opinion. This 
type of dissent disagrees with the Court's assertion of jurisdiction or with 
the Court's failure to afford the parties time for oral argument. 

9. Finally, a justice may refuse to participate in a case. The justices 
most commonly recuse themselves because of illness. Other reasons, 
which the justices exercise at their own discretion, include previous 
involvement in a case or with a party thereto. Thus, justices promoted 
from a lower court will not participate in cases in which they previously 
voted. Justices will typically recuse themselves if they hold stock in a 
company before the Court. Because he served as Solicitor General before 
he was appointed to the Court, Justice Marshall recused himself from 
all of the cases in which his office had represented the United States. For 
this and perhaps other reasons, he failed to participate in 98 of the 171 
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TAB!.E 9.7. BehaVIOral O/ltlOI1S Exercised by the nelmquist Court justices, 
1986-1998 Tenns 

Behavior" 

.Justice 2 3 4 5 6 7 8 

Blad<Illun 9.3 0.3 51.2 4.0 8.7 25.5 0.3 0.7 
Brcnnan 10.9 0.6 46.3 3.7 6.4 31.0 0.1 0.9 
Brcyer 9.1 U 56.8 8.1 5.1 18.2 0.2 1.3 
Ginsburg 10.8 0 59.3 6.6 5.1 17.8 0.2 0.2 
Kcnncdy 9.8 0.2 66.0 5.3 5.5 8.0 0 5.3 
Marshall 9.6 0.4 48.2 2.5 5.8 32.9 0.2 0.4 
O'Connor 11..1 0.8 59.5 6.2 6.1 14.7 0.1 1.4 
Powell 12.6 0.5 68.1 5.8 2.1 9.9 0 1.0 
Rchnqlllst 11.4 0.2 68.0 1.6 2.7 15.9 0 0.2 
Scalia 9.7 0.2 55.6 5.9 10 .. 1 16.8 0.2 1.2 
Soutcr 9.9 0 . .1 64.1 5.7 4.2 14.2 0.2 U 
Stcvcns 10.1 0.7 48.9 4.6 7.9 27.1 0.2 n.6 
Thomas 8.7 0.1 55.2 5.7 8.3 18.8 0.1 .1.0 
Whitc 12 . .1 0.6 66.0 2.4 4.7 13.4 0.1 0.6 

" I: opinIOn of the Court; 2: Judgment of the Court; }: membel; m:ljonty or plurality coali-
tion; 4: regular concurrence; 5: special concurrence; 6: dissent; 7: dissent from certiorari 
denial or jurisdictional dissent; H: nonpanicipation. 

docketed cases that were formally decided during the 1967 term (57 

percent). 
The frequency with which the justices engaged in these behaviors 

during the first rhirteen terms of the Rehnquist Court (1986-98) is dis
played in 'r~lble 9.7. The unit of analysis in this table is orally argued 
docketed cases, excluding decrees.69 The rare single docket that required 
more than one vote to decide are also included.7o 

'rhe table shows that silent membership in the majority vote coalition 
is by far rhe most common action of each of the justices, accounting for 
58 percent of rhe total. 8rennan and Marshall so behaved the least, 46 

and 48 percent, respectively; Powell and Rehnquist, the most. Not 
surprisingly, Ideological closeness to both the opinion writer and the 

(,~ Decrees typically ratify, automatically and Without any named Justice authoring an 
Op1l110n, the report of the special master whom the justices chose to hear a dispute that 
arose under the Coun's original Jurisdiction. 

"10 F..g., /)elll/l!/' Area hfucatlOwz/ 'fe/ellisioll [I. FCC, 518 U.S. 727 (1996); Allell/owll Mack 
Sales II. FCC, 522 U.S. 359 (1998). 
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emerglllg opinion coalition dramatically add to the likelihood that a 
justice will join the majority.71 Marshall and Brennan, the Court's liber
als, lead in proportion of dissents, with 33 and 3 f percent, followed by 
Stevens (27 percent) and Blackmun (26 percent). Kennedy locates at the 
other extreme, with 8.0 percent, almost two points lower than the next 
justice, Powell. 

Although commentators now accept the propriety of judicial dissent/2 

many disapprove of concurrences as unnecessary nitpicking. 73 Most 
culpable from this point of view is Scalia, fO percent of whose votes 
are special concurrences. Blackmun and Thomas follow, with 8.7 and 
8.3 percent, respectively. The two Clinton justices, Breyer and Ginsburg, 
lead in proportion of regular concurrences at 8. f and 6.6 percent, respec
tively. The chief justice set the best example by far among frequently par
ticipating justices, casting only r.6 and 2.7 percent of his votes as regular 
and special concurrences. This percentage is also markedly lower than 
Rehnquist's percentage during his tenure as an associate justice, sug
gesting a special level of institutional concern for the chief justice.74 

Note should be made of how infrequently the justices recuse them
selves. It is likely that the Rehnquist Court has an appreciably better 
record in this regard than any of its predecessors. Kennedy alone 
accounts for almost 38 percent of the total (75 of 198). This largely 
results because he took his seat midway through the 1987 term after 
many cases had been argued, thus requiring his recusal. By comparison, 
seven of the other twelve justices recused themselves less than r percent 
of the time. 

The other behaviors account for markedly less than 1 percent of the 
justices' votes (judgment of the Court and the two types of jurisdictional 
dissent). Indeed, collectively they amount to only half a percent of their 

total votes. 
Not surprisingly, the coalition behavior of the justices depends in sub

stantial part on their policy preferences. Those who join the majority 
opinioll are ideologically closer to the opinion writer than those who 

71 Maltzman and Wahlbeck, ofJ. Cit., n. 6, supra. 
72 Thomas G. Walkel; Lee Epstein, and William Dixon, "On the Mysterious Demise of 

Consensual Norms in the United States Supreme Court," 50 jouma/ of Politics 361 
(19 88 ). 

73 E.g., Robert W. Bennett, "A Dissent on Dissent," 74 judicature (1991), 255-60. 
7·1 Ellen R. Baik, "DistingUlshlllg Chief: An Analysis of Justice Rehnquist, 1971-1997 

Terms," paper presented at the 2000 meeting of the Midwest PolitIcal Science Associa
tion, Washington, D.C. 
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write regular concurrences; regular concurrers, in turn, are ideologically 
closer to the majority opinion writer than special concurrers; and to com
plete the picture, special concurrers are ideologically closer to the major
ity opinion writer than are justices who dissent?' We further examine 
the politics of coalition formation below. 

TilE I'OI.lTlCS 01' COALITION FORMATION 

Substantively, among the most important decisions a justice makes is 
whether or not to join the majority opinion coalition. If fewer than a 
majority of the justices do so, judgments of the Court result, precluding 
an authoritative resolution of the controversy at issue. 

'I() a markedly greater extent than earlier Courts, the Burger and 
Rehnquist justices have failed to produce opinions of the Court to 
explain their decisions and guide affected publics and lower courts in the 
resolution of all similar cases. Typically, the number of judgments is not 
large - 4.2 percent of the Burger Court's signed opinions and 3.3 percent 
of those of the Rehnquist Court during its first: thirteen terms (! 986-98) 
- as opinion writers often attempt to accommodate conference coalition 
members.7!' Nevertheless, these figures compare unfavorably with the 
Warren Court's 2.3 percent,77 

/1 Chad Westerland, "Attitudes and Institutions: Understanding Opllllon Writlllg 
Behavior on the U.S. Supreme Court," typescript, SUNY Stony Brook, 200 I. 

1(, Lee Epstein and .lack Knight, The Choices Iustices Mahe (Washington, D.C., Congres
sional Quarterly, 1998), ch. 3; and Maltzman, Spriggs, and Wahlbeck, O/J. cit., n. 6, 
sllpra, ch. 4. 

T! For analytical purposes, we conSIder all orally argued SIgned opInion cases uSing docket 
number, rather than case citation, as the unit of analysis. 

We scrupulously define a judgment according to the Court's own language. Though 
only a small part of the prevailing opinion may comprise the "opinion of the Court," 
we exclude the case from consideration. Thus, the convoluted statement in Arizolla /1. 

I'u/millan/e, 499 U.S. 279 (1991), at 281 constitutes an opInion, not a Judgment: 

WI'IITE, ./., delivered an OpInIOn, Parts I, II, and IV of which arc for the Court, and 
filed a dissenting opinion in Part Ill. MARSHALL, BLACKMUN AND STEVENS, ./.J. 
Joined Parts I, II, III, and IV of that opinion; SCAI.IA, .J., Joined Parts I and II; and 
KENNEDY, J" joined parts I and IV. REHNQUIS-I~ c.J" delivered an opinion, Part II 
of whIch 1<; for the Court, and filed a dissenting opInion in Parts I and III, post, p. 302. 
O'CONNOR, .I., loined Parts I, II and III of that opinIOn; KENNEDY and SOUTER, 
./J., joined Parts I and II; and SCAI.IA, J., joined Parts II and III. KENNFDY, ./., filed 
an Opll110n concurrIng in the judgment, {JOst, p. 3 13. 

Although this is an extremely cumbrous example, by no means IS It SUI ge/lens for 
eIther oplllions or Judgments of the Court. 
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The vast majority of these cases concern civil rights and liberties: 85 
percent of the Burger Court's and 80 percent of the Rehnquist Court's 
(as compared with 57 and 54 percent of the cases decided by an opinion 
of the Court). Almost 4 I percent of the Burger Court's judgments 
concern criminal procedure, with an additional 16 percent pertaining to 
the First Amendment. Both of these proportions approximately double 
the percentage of cases decided by an opinion of the Court. On the 
Rel1Ilquist Court, the proportion of the judgments accounted for by First 
Amendment and due process cases each comprised two and a half times 
the proportion decided by an opinion of the Court. This rather clearly 
indicates that judgments occur in cases the justices deem highly salient. 
Supporting their importance is the inordinate number of opinions they 
contain, an average of 4.5 in the Burger Court and 4.0 in the Rehnquist 
Court. 

The justices' behavior indicates that they vote their attitudes - their 
personal policy preferences - in cases decided by a judgment with at least 
as much regularity as they do overall. What characterizes these cases is 
the unusual amount of overt conflict they engender - an inability to com
promise and resolve differences. An appropriate focus, therefore, from 
which to analyze these cases is conflict of interest theory.78 Although we 
do not formally apply the theory here, we do focus on the three key 
actors who - given the Court's rule structures - bear most responsibil
ity for judgments: justices who specially concur, the justice assigned to 
write the opinion of the Court, and the opinion assigner. Thus, failure 
to form a majority opinion coalition may result because the policy pref
erences of one or more of the members of the majority vote coalition are 
insufficiently satisfied, resulting in a special concurrence. Conversely, the 
fault may lie with the opinion assignee who fails to bargain effectively 
because he or she gives primacy to his or her own policy preferences, or, 
alternatively, the opinion assigner may have selected an assignee unable 
to effect the necessary compromises. 

Special Concurrences 

Although the frequency with which the justices specially concurred varies 
little relative to the number of times each held membership in majority 

78 See Robert Axelrod, COllflict of interest (Chicago: Markham, 1970). David W. Rohde 
applied conflict of interest theory to the formation of majority opil1lon coalitions in the 
civil liberties decisions of the Warren Court. See "Policy Goals and Opinion Coalitions 
in the U.S. Supreme Court," 16 AmericallJoumal of Political Science 208 (1972). 
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vote coalitions, frequencies tell us nothing about the cruciality of a 
justice's special concurrences insofar as the preclusion of a majority 
opinion coalition is concerned. Clearly, a justice who specially concurs 
when the Coun splits between a four-member plurality and an equal 
number of dissenters more crucially affects the formation of the major
ity opinion coalition than a justice who is one of several special con
currers, only one of whom is needed to form a majority opinion 
coalition. 

What: we need, therefore, is a measure that will specify the cruciality 
of each special concurrence to the preclusion of a majority opinion. Such 
a measure may readily be formulated. Simply divide the number of 
special concurrences into the number of votes needed to form a major
ity opinion coalition in a given case. Thus, if the plurality opinion 
coalition contains four votes, and four justices dissent, the specially 
concurring justice receives a score of I. Similarly, if the plurality has three 
members, while three others specially concur, only two of their votes are 
needed. Cruciality thus becomes 0.67. '1'his measure may range from 
1.00 to 0.20. The latter obtains in a case where a four-member plural
ity confront:s five special concurrers.79 

Table 9.8 displays the application of this measure to the special con
currences cast in the 157 cases decided by a judgment of the Court during 
the 1969-98 terms. Viewed solely from the standpoint of each justice'S 
special concurrences on the preclusion of a majority opinion coalition, 
the measure Illay be labeled the culpability index. Except for Ginsburg 
and Breyer, the two briefest-serving justices - each of wholll cast only 
one special concurrence - we deem the measure indicative of the extent 
to which each justice allows his or her policy preferences to ride 
roughshod over judicial norms supporting cohesion and the enunciation 
of binding policy. 

Not much differentiation occurs among the justices. Apart from Gins
burg and Breyer, with their single special concurrence, Douglas appears 
the most culpable, with a ratio of 0.92. The other sixteen justices 

7, E.g., '/l,xas u. Browl/, 460 U.S. 730 (19B,). Other unanlll10llS deCISions, though con
taining concurrences with slightly greater weight, arc UllIted States /J. Mmldll!(/I/o, 425 
U.S. 564 (1976), and McJ)a1/le!)I. Pat)', 435 U.S. 618 (1978), both decided 8 to 0, With 
four special concurrences; Ballew tI. GerJl'gia, 435 U.S. 223 (1978),111 which a two
member plurality was arrayed agall1st seven special concurrences written by three dif
ferent justices; and Bllmhal//lJ. Califorllta .'ililleno/' COllrt, 495 U.S. 604 (1990),111 which 
a three-member plurality confronted six special concurrences written agall1 by three dif
ferent iustices. 
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TABLE 9.8. Culpability Index 

Number of 
Justice special concurrences Weight 

Brcycr 1.00 
Ginsburg 1 1.00 
Douglas 8 0.92 
Black 7 0.75 
Powell 17 0.74 
Scalia 21 0.73 
Harlan 10 0.73 
Whitc 33 0.72 
Rchnquist 21 0.69 
Burgcr 21 0.68 
O'Connor 25 0.67 
Stcvcns 22 0.66 
Stcwart 17 0.66 
Blacklllun 43 0.6S 
Brcnnan 38 0.61 
Souter 5 0.60 
Kennedy 11 0.60 
Marshall 29 0.59 
'rholllas 12 0.58 

collectively occupy a space of only o. r 7 points. We may consider those 
scoring in the mid- to upper 0.60s less culpable than those above them, 
with those between the low 0.60s and upper 0.50S the least culpable. 
Coupling the small variance in the justices' scores with the un patterned 
ideological order suggests that attitudinal considerations have little to do 
with the justices' behavior. More likely are individual personality 
characteristics. 

Opinion Assignees 

Although the foregoing results provide an indication of responsibility 
for the Court's failure to produce opinions of the Court, we should also 
assess the behavior of the other actors in the process: the assignees and 
their assigners. Assignees may bear responsibility because they may 
bargain ineffectively or because they may disregard the preferences of 
one or more of the members of the majority vote coalition. On the other 
hand, as lable 9.8 shows, the justices do vary - albeit slightly - in the 
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TABLE 9.9. AssIgnee Dif(iwlty in Cases l\esultmg 
in}udgmel1ts of the Court as Measured by the 

CuI/lability Scores of Special COl1currers 

Number of 
Justice assignments Difficulty 

Marshall 4 0.799 
Scalia 4 0.727 
Blacklllun 12 0.708 
Black 7 0.696 
Stcwart 10 0.686 
Brcnnan 18 0.685 
Burgcr II 0.669 
Stcvcns 20 0.667 
Powcll 14 0.667 
O'Connor 10 0.665 
Rchnquist IS 0.660 
Harlan I 0.650 
Soutcr .1 0.647 
Kcnncdy .1 0.639 
Whitc 21 0.625 
Thomas I 0.603 
Brcyer .1 0.592 

Note: Douglas and Ginsburg wrote no judgments of the Court. 

extent: to which they arc willing to subordinate their views in the 
interests of institutional loyalty. Moreover, institutional considerations 
matter. Overall, opinion writers are more willing to accommodate when 
they arc ideologically distant from the conference majority, when the 
conference majority is ideologically heterogeneous, and when the con
ference coalition is minimum winning. Ho I--fence, the task of a given 
assignee may correspondingly vary depending on the members and 
number of members in the majority vote coalition. Table 9.9 contains an 
index that specifics the degree of difficulty assignees faced in their unsuc
cessful efforts to write an opinion of the Court. 

In calculating this index, we used the culpability scores of Table 9.8. 

If only a single justice precluded formation of a majority opinion, that 
justice'S culpability score indicates the difficulty the assignee had in arriv
ing at an opinion of the Court in that case. Where several justices 

HI' Maltzman, Spriggs, and Wahlbeck, ofl. crt., 11. 6, slIpra, eh. 4. 
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specially concurred, we total their culpability scores and divide by their 
number in order to specify the difficulty the assignee had in producing 
the Court's opinion. The score for each assignee's cases is totaled and 
divided by the number of assignments made to that justice. 

Among the seventeen Burger and Rehnquist Court justices whose 
assignments failed to produce an opinion of the Court, Marshall faced 
the greatest difficulty in forming a majority, followed at some distance 
by Scalia and Blackmun. Given that Marshall was among the least 
culpable among special concurrers, we judge his inability to generate 
opinions of the Court to result from his dependence on stubborn special 
concurrers. Inspection of his assignments indicates this to be the case: 
Douglas, the most culpable of the frequent special concurrers, made 
Marshall's task difficult. Scalia, however, seems to be his own worst 
enemy. His high score on the culpability index suggests an unwillingness 
to accommodate the views of the members of his vote coalitions. Black
mun's difficulties in forming majority opinion coalitions occurred on the 
Burger rather than the Rehnquist Court, a result perhaps of his shift from 
an initially staunch conservative to a liberal moderate by the end of the 
Burger Court. At the other extreme, Thomas with his single judgment 
and Breyer with his three had the easiest task in holding their original 
vote coalitions. From an absolute standpoint, of course, Douglas and 
Ginsburg were the most effective assignees: During their six terms, they 
invariably produced an opinion, rather than a judgment, of the Court. 
Given Douglas's position as the most intransigent justice on our culpa
bility index (Tablc 9.8), this finding is surprising. 

The bulk of the justices (T T) vary but little from one another, 
occupying a space of only 0.57 points on Table 9.9. The two chief 
justices locate in the middle of this group, a mere 9 points apart. Inas
much as no chief can be assignee without simultaneously being the 
opinion assigner, their rank likely results as much from their abilities as 
assigners as from thcir ability to hold a vote coalition together. 

Opinion Assigncrs 

To complete the picture, wc investigate the performance of oplllion 
assigners. We add Jan Palmer's Vinson Court data, which includes all 
data since its start in T 946, to our own. This enables us to complete our 
set of the chief justice's assignment sheets, which date only to 1950 • HI As 

HI 0". cit., n. 5, sU/Jrtl, pp. ,63-285. 
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'I'll B I.E 9. 10. Proportum of Mafority O/JI11I011 Coalitiol1S Acl7teved by 
!\.sslgners, 1946-1990 Terms 

Number of 
Number of judgments Proportion of 

Justice assignmcnts madc of the Court majority opinions 

Whitc 1.1 0 100.0 
Harlan 7 0 100.0 
Blackillun 2 0 100.0 
Frankfurtcr 111 2 98.5 
Warrcn 1,.U8 25 98.1 
Vinson 589 16 97.3 
Rccd 71 2 97.2 
Burgcr 2,045 75 96.1 
Rchnqulst 547.5 22.S 95.9 
Clark 19 I 94.7 
Douglas 87 5 94.1 
Black 271 20 92.7 
Brcnnan 283 22 91.9 
Stcwart 24 2 91.7 
Marshall 4.5 0.5 88.9 
O'Connor :I 66.7 
Stcvcns I 0.0 

Note: Includes one Rchnquist-Marshall and two Burger-Brennan 10lnt aSSIgnments. 

we noted previously, the four chief justices madc thc vast majority of the 
assignmcnts, followcd by Brcnnan, the senior associate for the fiftcen 
terms following Douglas's rctirement in 1975, and Black, the senior asso
ciatc 011 the Vinson and Warren Courts. These six justices account for 
93 percent of the 195 judgments ha ndcd down during this time, as Table 
9.10 indicatcs. 

Very littlc differcnce cxists among the justices who made more than 
a dozen assignlllCllts. Ratios of opinions to judgmcnts exceed 95 perccnt 
for scven of thcsc twelvc Justiccs. Thc five immcdiately below 95 percent 
all comfortably surpass 90 pcrccnt. Notwithstanding these high propor
tions, we considcr whcthcr self-assignment or the failure of the assign
ing justicc to join the resulting coalition may havc impactcd assigners' 
effcctivencss. 

first, among thc six leading assigncrs, both Black and Brennan sclf
assigned more than two and threc timcs thc proportion of their cases 
that rcsultcd in judgments - 45 and 6 [ pcrcent, rcspectivcly - than the 
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TABLE 9. [l. Frequency with Whlch Assigners Failed to Join the Final Vote 
Coalition 

Number of Number of 
Justice assignments unjoined coalitions % 

Clark I 100 
Marshall 1" 1 100 
Douglas 5 3 60.0 
Reed 2 1 50.0 
Burger 76" 28 36.8 
Black 20 7 35.0 
Brennan 23" 7 30.4 
Rehnquist 23" 6 26.1 
Vinson 15 3 20.0 
Warren 25 3 12.0 

" Split assignments counted as one. 

highest chief: Warren at 20 percent. Rehnquist was the lowest at 8.9 

percent, followed by Burger (17) and Vinson (19). We may therefore con
clude that Black and Brennan might have enhanced their low assigner 
rank if they had eschewed their proclivity for self-assignment. 

Second, one may expect an assigner to join the opinion of his assignee. 
The justices, however, shatter this expectation by failing to do so almost 
30 percent of the time. Among the six major assigners, Burger has the 
worst record, 37 percent, followed by Black and Brennan at 35 and 30 
percent, respectively. Rehnquist (26), Vinson (20), and Warren (T2) are 
least culpable (see Table 9. I I). 

Although the Court's rule structures badly skew assigner data, they 
nonetheless clearly show that performance is lessened when assigners 
either disproportionately self-assign or remove themselves from the 
plurality opinion coalition by specially concurring. Indeed, 107 of the 
197 judgments that the Court produced between the 1946 and 1990 

terms were characterized by one or the other of these two types of behav
ior. Disproportionately responsible were Burger and the two long-serving 
senior associates, Black and Brennan. 

PATTERNS OF INTERAGREEMENT 

Although the joining of the majority opinion coalition provides a possi
ble basis for identifying who agrees and disagrees with whom, the extent 
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to which individual justices join one another in their special oplllions 
(regular and special concurrences, and jurisdictional and regular dissents) 
comprises a mllch richer source of information about judicial relation
ships. We focus on these opinions here because, as noted above, the jus
tices are completely free actors insofar as concurrences and dissents are 
concerned. That is, no justice can be forced to or prevented from con
curring or dissenting, nor can any justice be required to or prevented 
from joining a special opinion of another justice. This, of course, is not 
true of opinions and judgments of the Court. 'To the extent that the 
justices value the opportunity to write the Court's opinion, the opinion 
assigner possesses something akin to a coercive instrument, as do other 
members of the opinion coalition, especially when the coalition is 
minimum winning in size: One or more may withdraw from the coali
tion, thus precluding formation of a majority opinion.H2 

The writing and joining of special opinions bespeak an ability to per
suade or convince another of the correctness of one's position in that 
case. Such an effect occurs without the use of coercion, authority, or 
political control. As such, it constitutes what Webster defines as "influ
ence, "H.! and as such is distinct from the related construct of power, which 
docs involve the usc of coercion, authority, or control.H4 Note also that 
the writing and joining of special opinions occur in a context in which 
side payments are not made. That is, justices do not do something to 
induce others to do something they would not otherwise do. The fact 
that a Justice may be motivated to write a special opinion for reasons 
other than to exert influence - to curry favor with a segment of the 
public, to enhance one's reputation, or to express disapproval of certain 
conduct - does not gainsay the absence of side payments. We view influ
ence as an effect, not as a motivation. As a result, concurrences and dis
sents reflect the strongly held policy views of their authors. And because 
those who join such opinions may be said to be "persuaded" - or at least 

'J We could have divided each lustice's special opinions between concurrences and dissents 
and analyzed them separately. We chose not to do so because no theoretical reasons 
support one rather than the other as a vehicle for the expressIon of personal policy pref
erences. Suflice it to say that the justIces wnte dissents much more often than they do 
concurrences, except for Scalia and Kennedy, as the data in Table 9.7 indicate. 

, .. Wehster's SC/lclIlh New Collegiatc [)ictuJ//ary (Springfield, Mass.: G. and C. Merriam, 

197 2 ), p. 433· 
11·1 Sec Michael E Altfeld and Harold.J. Spaeth, "Measunng Influence on the U.S. Supreme 

Court, n 24 Itll'IlIlclncs ( 1984), 236-47; and Bernard Schwartz, Stil,er CI1Ie(: /';ar! Warrell 
(1m/His SII/lrclIle COllrt (New York: New York University Press, 1983), pp. 302-3, 

352-)3, ,81,437,7 19-20. 
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accepting - of the correctness of the positions they espouse, one may, 
given our operationalization, easily infer who is influencing whom. 

In what follows, we focus on the patterns of interagreement that occur 
in the justices' special opinions as a form of influence. Such a focus war
rants comparing each justice with his and her colleagues. We begin by 
paralleling the frequency with which each justice joins another's special 
opinions - that is, dissents and concurrences - and the frequency with 
which other justices join such opinions of the authoring justice. 

Table 9. [2 presents these data for the first thirteen terms of the 
Rellllquist Court. The rows represent the frequency with which the 
named justice functioned as a joinee, or a joiner of the opinions of 
another justice. The columns represent the frequency with which the 
various justices joined the opinions of the named justice. Thus, Marshall 
joined Brennan's special opinions 90 times, Stevens's 53 times, and Rehn
quist's not at all. Conversely, Brennan joined Marshall only half as fre
quently (44 times) as Marshall joined him. Stevens joined Marshall only 
23 times, while ReilIlquist reciprocated Marshall's failure to join him. 
The bold-faced entries specify the number of special opinions each justice 
wrote during the first thirteen terms of the Rehnquist Court. The figure 
at the foot of each column indicates the number of joiners each justice 
got per authored special opinion. This number can theoretically range 
from 0.0 to 4.0. The former indicates a situation where no one ever 
joined the authoring justice, while a range exceeding 4-0 is not possible, 
because beyond that point a special opinion becomes an opinion of the 
Court. 

Table 9. [2 presents several interesting results. First, very little intera
greement occurs. Brennan got the most, a mere r.5 votes per opinion; 
Rehnquist slightly less (r .44). At the other extreme, Stevens on average 
got 0.8 r votes per opinion, Thomas 0.84. Brennan's high rank totally 
depends on Marshall's willingness to join him; he provided Brennan with 
90 of his 164 "joins." Thomas would have fared even worse without 
Scalia, who joined him 3 3 times; his other nine colleagues did so on only 
40 occasions. And if we also exclude Rehnquist, the other eight joined 
him only 22 times. An even more extreme pattern afflicts Marshall and 
Brennan: White, O'Connor, and Scalia joined Marshall only once; Souter, 
Powell, Kennedy, and Rehnquist not at all. Brennan obtained three joins 
from White, two from O'Connor, and one from Kennedy, and none at 
all from Powell, Rehnquist, and Scalia. 

The table also shows that the interagreement that does occur tends 
to be among like-minded individuals. Thus, for example, the liberal 
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Marshall joined his fellow liberal, Brennan, and the next two justices 
ideologically closest to him - Blackmun and Stevens - r 89 times, but 
joined the other seven justices with whom he served a grand total of only 
30 times. The Court's conservatives behaved reciprocally, joining their 
ideological neighbors - Thomas, Scalia, Rehnquist, Kennedy, Powell, 
O'Connor, and White - much more frequently than they did the other 
justices. Thus, Scalia joined O'Connor, Thomas, Rehnquist, and 
Kennedy r 13 times, the remaining justices only 3 r times. Thomas joined 
O'Connor, Scalia, and Rehnquist 109 times, the others with whom he 
served only 20. 

ft seems reasonably clear, therefore, that the justices exert little influ
ence on one another, except for those with whom they most commonly 
vote. Bloc voting, accordingly, results. And bloc voting arguably results 
from like-mindedness, not influence. 

Our earlier research indicates that the pattern displayed by the 
Rehnquist Court does not appreciably deviate from its predecessors. 85 

The rules specified in the preceding footnote produce 1,82 I Warren 
Court cases that contain 2,251 special opinions (r,4 75 dissents and 
776 concurrences), an average of 1.24 special opinions per case. For 
the Burger Court, there are 2,440 cases which contain 3,698 special 
opinions (2,19 I dissents, 1,507 concurrences), an average of 1.52 per 
case. For the first thirteen terms of the Rehnquist Court, there are 1,553 
cases with 1,788 special opinions (963 dissents, 825 concurrences), an 
average of 1. I4 per case. While the frequency of special opinions has 
remained relatively stable across the three Courts, it is interesting to note 
a steady increase from one Court to the next in the proportion of con
cutTing opinions at the expense of dissents: from 34.5 to 40.8 to 45.5. 

85 Jeffrey A. Segal and Harold J. Spaeth, The Supreme Court al/d the Attltudil/al Model 
(New York, Cambridge University Press, 1993), pp. 281-82. We defined a speCial 
opinion as we did in Table 9.8: an author's specification of the reason for his or her 
vote. A mere citation of a precedent or a simple statement that the author supports the 
rationale of the court below suffices. Joint authorship counts as an opinion for each 
author. (No jointly written opinions have occurred in any formally deCIded Rehnquist 
Court case to date.) Where a justice states that the opinion governs an additional case 
or cases, it is multiply counted. E.g., Brennan's and Marshall's opinions in Mobile v. 
Boldel/, 446 U.S. 55 (1980), also apply to Williallls v.Brow/l, 446 U.S. 236 (1980). The 
unit of analysis is the same as before: orally argued cases by citation, excluding tied 
votes and decrees. As we did with the Rehnquist Court, a small handful of Warren and 
Burger Court cases in which one or more of the justices concurred in some of the malor
ity's holdings and dissented in others was counted compatibly with the smallest whole 
number necessary to account for the variant behavior of the Justices involved. 
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Is there something about judicial conservatives that causes them to 
haggle about the details of opinions that support conservatively decided 
outcomes? 

Who "Influences" Whom? 

Previous efforts to measure influence have indicated that the construct is 
best captured by focusing on the behavior of particularized individuals. 86 

Because influence may be one-sided or mutual, a measure that centers 
on pairs of justices needs to be formulated. Accordingly, we consider the 
number of times each justice joins a given author's special opinions as a 
percentage of the number of opportunities that the justice has to join. 
Thus, if A joins B in 10 of 20 opportunities, while C joins B in 15 of 45, 
A's ratio is 0.5 and C's is 0.33. The use of opportunities automatically 
corrects for justices who were not on the Court for the full period under 
analysis and also for recusals by sitting justices. To assess the mutuality 
of the pairwise relationship, we calculate the number of times B joined 
each colleague's special opinions as a percentage of B's opportunities to 
do so. Extending the preceding example, assume B joined A 45 percent 
of the time and joined C 10 percent of the time. We would characterize 
the A-I) relationship as mutual, and that of B-C as one-sided, with B 
influencing C but not vice-versa. 

Table 9. I 3 presents these data. The columns represent the influencer, 
the rows the influencee. The blank entries indicate pairs of justices who 
never served together. The entry at the bottom of each justice's column 
specifics the average pairwise relationship for each Justice: the propor
tion of the time the other justices who served with the columnar justice 
joined the author's special opinions. 

Several interrelated results emerge from this table. First, the mean 
percentage with which any justice joined another is quite low overall. 
Highest are Marshall's 3R.3 percent with the like-minded Brennan and 
Thomas's 31.0 percent with the like-minded Scalia. Next highest is Mar
shall's 19.3 percent with Blackmun. Of the total of 152 paIrS displayed 
on Table 9. I 3, only 33 exceed 10 percent. Six justices agree with Stevens 
above this level, and four with Ginsburg and Scalia. By contrast, among 
the seven conservative justices (the rightmost), only Scalia garners a 10 
percenr level of agreement with four justices. 

HI> Michael F. Altfcld and Harold .J. Spaeth, "Measuring Influence on the U.S. Supreme 
Court," 24 .1111·IIllCII'lCS .1ollYlla/ ( 1984), 236-47. 
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Patterns of 1l1teragreement 

At the other extreme, 29 pairs agree with less than I percent of the 
author's special opinions, 12 of them not at all. An additional 60 pairs 
agree between I and 5 percent. Because we arranged the justices ideo
logically, low percentages should concentrate in the upper right and 
lower left segments of the table, the higher ones in the opposite corners. 
'rhis is what we find, further evidencing the operation of attitudinal con
siderations. When a justice does agree with another's special opinion, it 

tends to be that of an ideologically aligned colleague. 
'fhe pattern displayed on the Rehnquist Court also manifested itself 

on the Warren and Burger Courts as our previous research has shown. H7 

The only appreciable difference among the three Courts IS the steady 
decline in the frequency of interagreement: the average pairwise inter
agreement on the Warren Court was 12.5 percent, 9. I percent on the 
Burger Court, and but 6.2 percent on the Rehnquist Court. As on the 
Rehnquist Court, like-minded pairs tended to agree appreciably more 

than those ideologically distant. 
Does not this decrease in interagreement further evidence the break

down in consensual norms, alluded to above?HH Recent research indicates 
that the lack of consensus may result from either legal or attitudinal 
factors or both. Analysis of the contelll"s of the Rehnquist Court's special 
opinions shows that such opinions do not disagree with the majority over 
what the case is about. That is, the justices agree with one another -
whether they be members of the majority opinion coalition or not -
on the basic grollnd rules that the case concerns: legal provisions, issues, 
and the basis for decision (e.g., constitutional, statutory, common 
law). Disagreement occurs only on case outcome, not about what the 
case involves. Hence, dissenslIs appears to be attitudinal, rather than 
legal, notwithstanding the many opportunities for the latter to manifest 
itself.H~ 

Note may also be made of Rehnquist's behavior. Of the other thirteen 
justices on his Court, four have joined less than I percent of his special 
opinions; five others less than 5 percent. Only Thomas reaches double 
digits. 'rhis lack of association with the chief also characterized the 
Warren and \)urger Courts.YO In all three Courts, the relationships were 

H7 Segal and Spaeth, Ol}. cil., n. H 5, sU!J1'a, pp. 282-90. HH Op. CIt., n. 72, slIln·a. 
H~ Sara c:. Benesh and \-Iarold .I. Spaeth, "Disagreement on the Court: \-lave All Consen

sual Norms Collapsed? ," paper presented at the 2000 mectlllg of the Southern Political 

Science Association, Atlanta, Ga. 
"0 Segal and Spileth, O{J. cit., n. 85, supra, pp. 282-83. 
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mutual. Thus, the seven justices who agreed least with Rehnquist were 
reciprocally joined the least by Rehnquist. This failure to join the chief 
supports the absence of side payments, to which we alluded above. One 
such payment would involve joining the chief's special opinions in return 
for future majority opinion assignments. 

The gist of these results is that few pairwise relationships involve a 
substantial degree of influence, least of all on the Rehnquist Court. 
Indeed, most special opinions appear to be exertions without discernable 
effects on the other justices. 

Notwithstanding the pairwise relationships that may warrant the label 
influential (those reaching double digits), only 22 of 34 (65 percent) are 
Illutual. This, however, markedly exceeds the proportion on the Warren 
and Burger Courts (43 percent): 26 of 60. These proportions suggest that 
to some extent the justices do differ in their ability to persuade others of 
the correctness of their views and that joining special opinions is not 
solely a matter of scratching each other's back. Also note that on all three 
Courts, mutual relationships predominate among the minority cluster. 
Thus, J 4 of the 23 nonliberal relationships (6 J percent) on the Warren 
Court are mutual, as compared with but four of J 2 among the liberals. 
Conversely, on the Burger and Rehnquist Courts, the conservative major
ity mutually influences one another to a lesser extent than the other jus
tices. These findings suggest that mutuality may be a function of a group's 
loss of power (as distinct from influence). As personnel changes shrink 
a group's domination of the Court's decisions, ideological reinforcement 
(via agreement in special opinions) occurs. 

Within the bifurcated ideological structure of the earlier Courts, 
Warren and Brennan were most influential on the Warren Court. 
Brennan retained this position in the shrunken liberal cluster on the 
Burger Court, along with Douglas. On the nonliberal side of the Warren 
Court, Clark appeared most influential,91 with Burton and Harlan 
pivotal therein. Interestingly, the two justices most influential within their 
respective clusters were uninfluenced by anyone else: Brennan and Clark. 
On the Burger Court, Powell was the most influential conservative. He 

Yl Notwithstanding the judgment of the President who nominated hml - Truman - that 
he was "such a dumb son of a bitch." Merle Miller, Plaill Spcaf<iIlK (New York: Berkley, 
1973), p. 226. 

By contrast, Frankfurter, deemed by many to be highly influential - e.g., Wallace 
Mendelsion, .Justices Blach alld Frtl1lh(urter: COllflict OIl the COltrt (Chicago: University 
of Chicago Press, 1961); G. Edward White, The AlIlericall.Judicltll TraditlOlI (New York: 
Oxford University Press, 1976), p. 325 - actually influenced only Harlan. 

Summar)1 and Conclusions 40 3 

also was uninfluenced by any justice. Brennan, however, was.n On the 
Rehnquist Court, Scalia clearly exercises the most influence among his 
conservative colleagues, Stevens among the remaining justices. Given the 
overall low level of interagreement, note that six justices reached double
digit agreement in Stevens's special opinions, four with Scalia. No other 
justice reached these numbers except Ginsburg, but her joiners barely 
attain 10 percent. Note also that every justice agreed to at least 1 percent 
of Stevens's and Sca lia 's special opinions. The same may be said of White 
and O'Connor, but neither of them has the double-digit numbers of 
Scalia and Stevens. 

Finally, seniority (or the lack thereof) appears to have little, if any, 
effect on what we consider lIlfluence. This further supports the exclusion 
of side payments from the operational definition of influence, and 
further substantiates the dominance of like-mindednes. Burton, Clark, 
and Harlan, highly Influential members of the Warren Court, were rela
tively junior. Hurton began the Warren Court sixth in seniority, and 
ended as fourth. Clark rose from seventh to third, Harlan from junior 
to fourth. On the liberal side, Marshall was junior and Brennan rose no 
higher than fifth. Other junior members, by contrast, exerted relatively 
little influence: Goldberg, Fortas, Stewart, and White - none of whom 
exceeded the sixth position. As for the most senior members - Black, 
Reed, Frankfurter, and Douglas - only Reed influenced as many as 
two of his colleagues. Similar patterns (or lack thereof) characterize 
the Burger and Rehnquist Courts. Stevens began as fifth senior on 
the Rel1llquist Court, rising to first associate with Blackmun's retirement 
at the end of the 1993 term. Scalia began his service on the Rehnquist 
COlirt as the junior justice, rising to third associate with Blackmun's 
retirement. 

SUM MARY AND CONCLUSIONS 

Insofar as opinion assignment is concerned, the four Courts we consider 
- Vinson, Warren, Hurgel; and Rehnquist - have achieved aggregate 
equality, in spite of the ideologically based opinion assignments by the 
chief justices and, even more notably, the senior associates. Bias from the 
left counterbalances bias from the right. The various chiefs have further 
enhanced their ideological goals through retention of a disproportionate 
segment of the important cases for themselves. 

'!1 Segal and Spaeth, ofJ. cit .. n. H 5, silpra, p. 2H7. 
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A modicum of what may loosely be termed specialization manifests 
itself, with certain justices - usually those closest to or most distant from 
the opinion assigner - called upon to write the Court's opinions in certain 
issue areas. (Justices distant from the opinion assigner don't necessarily 
view the areas in which they "specialize" a mark of distinction, however.) 
Thus, while the Court does achieve remarkably equal workloads, even 
though some justices write much more than the others on certain issues, 
neither of these results impedes ideologically based opinion assignments 
by individual assigners. 

Unlike the decision on the merits, coalition formation takes place in 
an inherently interactive environment, as both attitudinal93 and rational
choice based works94 have demonstrated. Nevertheless, the sincere pref
erences of the justices go a long way toward explaining their decisions, 
while interactive factors such as influence do not. And while formal (i.e., 
equilibrium-based) models of coalition behavior abound, the few falsifi
able tests of these models as applied to the Supreme Court have demon
strated them to be, in fact, false. 95 

Indeed, when we consider the formation of special opinion coalitions, 
our analyses demonstrate such activity to be notable for its absence, 
notwithstanding the emphasis that the conventional wisdom gives to 
judicial bargaining and negotiation.96 The frequency with which the 
justices write special opinions, which barely average a single joiner, 
bespeaks a lack of persuasive interaction. "Influence" seems to be a func
tion of like-mindedness, for example, the Brennans and Marshalls, the 
Frankfurters and Harlans, and the Scalias and the Thomases. 

The Court's ability to arrive at decisions efficiently - the vast major
ity of which are supported by an opinion in which a majority of the 
justices concur - evidences healthy institutional characteristics. Never
theless, as Justice Powell pointed out, the Court 

"3 Glendon Schubert, Quantitative Analysis of.fudicial Behavior (Glencoe, Ill.: Free Press, 
J959), sec. 4, and David W. Rohde and Harold J. Spaeth, SUI}reme Court Decisioll 
Mahill£; (San Francisco: W. H. Freeman and Co., 1976), ch. 9. 

'" Maltzman, Spriggs, and Wahlbeck, The Collegial Game, oil. CIt., n. 6, supra; Epstein 
and Knight, op. cit., n. 76, sUfJ1'tl. 

'.1 R. W. Hoyer, Lawrence S. Mayer, and Joseph L Bernd, "Some Problems in Validation 
of Mathematical and Stochastic Models," 2 J American .fOlt1'lwl of Political Science 381 
(1977); Micheal Giles, "Equivalent vs. Minimum Winning Opinion Coalition Size," 21 
J\1I1ericcl11 .fou1'I1al of Political Science 405 (1977). 

% Though formation of the majority opinion is an inherently interactive situation, a major
ity of cases involve no bargaining statements at all between the opinion writer and any 
other member of the Court, at least in the 1983 term. Epstein and Knight, oIl. cit., n. 
76, supra, p. 74. 

Summary and Conclusions 

IS perhaps one of the last Citadels of Jealously preserved II1divldualism. TCl be 
sure, we sit: together for the arguments and during the long Friday conferences 
when votes are taken. But for the most part, perhaps as much as 90 percent of 
our total tllne, we function as nll1e small, indepcndent law firms.'7 

More recently, Chief ./ustice Rchnquist9H and Justice Scalia have echoed 
Powell's remarks: 

Justice Scalia says one thing has disaPPollltcd him ... the abscnce of givc and 
take among thc Court's mcmbcrs ... efforts to pcrsuadc othcrs to change their 
views by debating points of disagrcemcnt. 

... hc said his own remarks "hardly ever seem cd to IIlfluencc anyonc becausc 
people did not changc their votes in responsc to my contrary VICWS." 

But he addcd t!tat hc now realized that hiS initial hope for "more of a round
table discussIOn" would probably not contributc much in practice and "is 
doomed by thc seniority systcm. ",y 

')7 Lewis F. Powell, Jr., Report to the Labor Law Section of the American Bar AssociatIon, 
Atlanta, Georgia, August II, 1976. 

n The SII{JrCIIIC COUyt: How It Was, /-lot(! It Is (New York: Morrow, 1987), pp. 289-95. 
y, "Rull1g Fixed OpiIllons," New YOl'h Times, February 22, 1988, p. 20. In Harold J. 

Spaeth and Saul Brenner, cds., Studies ill U.S. Supreme Court /lehau/ol' (New York: 
Garland, 1990), pp. 256-.)7. 
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The Supreme Court and Constitutional Democracy 

Not only do the justices serve lifetime appointments, as we pointed out 
in Chapter T, they also bear primary responsibility for safeguarding 
the nation's fundamental law: the Constitution. Therefore, expectations 
that the Supreme Court should be responsive to the vagaries of public 
opinion bespeak either woeful ignorance or arrogant disregard of the 
character of the American judicial system. On the other hand, no one 
credibly alleges that the Court should lightly upset the actions of the 
other branches of the federal government or those of the state and local 
governments. Rather, the Court should lard its policy making with 
restraint. 

The wisdom of such a course rests on several postulates. Judges, 
especially those holding lifetime appointments, are insulated and remote 
from the public's wishes and sentiments. I-Ience, they should - when the 
Constitution does not clearly mandate the contrary - defer to publicly 
accountable decision makers. Deference should also be accorded to state 
and local governmental officials because of the federal character of the 
constitutional system. Not all political wisdom (oxymoronic though the 
phrase be) emanates from Washington, and the bit that does may occa
sionally originate elsewhere than from the justices' marble palace. Fur
thermore, many issues, especially those of an economic, environmental, 
and technological sort, are highly and increasingly complex. Such 
matters require expertise for optimal resolution. Judges, consequently, 
should defer to the experts and not impose their amateurish judgments 
on the professionally competent. In sum, the Court should not declare 
unconstitutional congressional or executive action, except in the most 
blatant and wanton circumstances; the Court should uphold the deci-

The Court and Constitutional Democracy 

slons of state and local off-icials; and the rules and regulations of the 
federal bureaucracy - especially those of the federal regulatory cOlllmis
sions - should receive the Court's support. 

The remainder of this chapter empirically assesses the extent to which 
the Court shares its policy-making capabilities with the other branches 
and levels of government, along with an explanation for its behavior. 

The normative appeal of judicial restraint, such as it is, does not guar
antee its empirical operation, however. Moreover, an opposite persua
sion shares the normative spotlight: The Court should make policy 
precisely to curb and check the unconstitutional actions of those gov
ernment officials who possess the coercive capability of purse and sword. 
Thus, a posture of judicial activism better protects the integrity of the 
constitutional system than does the laissez-faireism of judicial restraint. 
Currently, however, the activist persuasion is rarely articulated. 1 And 
when it is, lower courts tend to take the lead. Consider the following 
language from the eloquent opinion of Justice Denise Johnson of the 
Vermont Supreme Court in the landmark decision requiring that the 
same guarantees be afforded same-sex couples as heterosexual marriage 
provides: 

One line of Opl1110n contends that thiS IS all issue that only ought to be decided 
by the most broadly democratic of our governmental institutions, the Legisla
tive, and that rhe small group of men and women comprising this Court has no 
business deciding an issue of such enormous moment. ... this IS simply not so. 
ThiS case came before us because citizens of the state invoked thelf constitutional 
right to seck redress through the judiCial process .... 'rhe Vermont Constitution 
does nor permit the courts to decline to adjudicate a matter because its subject 
is controversial, or because the outcome may be deeply offensive to the strongly 
held beliefs of Illany of our citizens. We do not have, as docs the Supreme Court 
of the United States, certloral'l lurisdictlon, which allows that Court, III ItS dis
cretion, to decline to hear almost any case. To the contrary, if a case has been 
brought before us, and if the established procedures have been followed, as they 
were here, we Illust hear and decide it. 2 

ObVIously, it is much more prudent and politic for judges to affect a 
posture of restraint rather than activism when confronted with a "hot 

, But sec Arthur S. Miller, "In Defense of Judicial Activism," in Stephen C. Halpern and 
Charles M. Lamb, cds., Supreml! Court Actiuisl11 and [{cstral/lt (Lexington, Mass.: Lex
ington Boob, 1982), pp. 1 <17-99; Chnstopher Wolfe, .ludicial ActIVism: Btllwark o( 
heedom 01' f'rcca1'1ous Scc/l1'1ty? (pacific Grove, Calif.: Brooks/Cole, 1990); Marcia 
Coyle, "Camp'l1gn 2000 Focus Is 'Judicial Activism,''' National Law.lotlmal, August 
2 I, 2000, p. A I. 

1 liaher 1'. Slate, Entry Order, docket no. 98-032 (1998), at 50-5 I. 
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potato," just as it is for politicians who oppose the Court's ideological 
orientation to mouth demands for the seating of "strict construction
ists," or whatever the code words for judicial restraint happen to be at 
a given point in time. Use of the word "affect" in the preceding sentence 
states the matter accurately. Words need not correlate with behavior. The 
mere fact that justices may wrap themselves in the mantle of restraint 
does not mean that they actually practice what they preach. 

Indeed, to a substantial extent, activism and restraint are used as 
epithets to bludgeon legal and political opponents. Thus, Robert Bork 
in an op-ed piece declared: "Far from forsaking activism, American 
courts, enforcing liberal relativism, are leading the parade to Gomor
rah." Citing state court decisions on homosexual unions, school vouch
ers, and obscenity, he writes: 

The truth is that these are not constitutional rulings but moral edicts, and the 
morality enforced is a minority morality, one directly contrary to the morality 
of a majority of Americans .... That activism prevails 111 [state I courts, even 
though many of them are manned by clected judges, suggests either that the 
public is ill-informed about the shift in power from democratic II1stitutions to 

authontanan bodies or that there is a general wean ness With democracy and the 
endless struggle it entails.) 

From the opposite pole, Anthony Lewis, a New York Times colum
nist and author of the acclaimed Gideon's Trumpet, assailed conserva
tives for labeling liberal judges as "activists." He chided the Court's five 
states' rightists - Rehnquist, Scalia, O'Connor, Kennedy, and Thomas -
for creating the constitutionally baseless doctrine "that states must have 
sovereign immunity to maintain their 'dignity'" by suits filed by their 
own citizens. Such decisions, says Lewis, "throw a cloud of hypocrisy 
over conservative statements that judges who construe the Constitution 
should respect the text, the intention of the framers, and so on. ,,4 

Indeed, even the most nodding acquaintance with the real world ought 
to make apparent that such instrumental values as activism and restraint 
do not operate in an even-handed fashion. s A decision maker may indeed 

.1 "Activist Judges Strike Again," Wall Street journal, December 22, [999, p. A [8. 

., "No Limit but the Sky," New Yorl< Times, January [5,2000, p. A[7. The Eleventh 
Amendment applies to suits filed by "Citizens of another State, or by Citizens or 
Subjects of any Foreign State." Only by iudicial fiat docs it apply to a state's own 
citizens. 

.\ Indeed, in the hands of skilled, attitudinally IIlciined Justices, restraint can be morphed 
Into activism, and vice-versa. Consider Scalia's concurrence III Christensen v. Harl'ls 
COUllty, [46 L Ed 2d 621 (2000), at 632-34, in which hc rcnders a paean to judiCial 
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defer to the Judgment or action of others when subject to their hierar
chical control or persuasive influence. But absent such, as is the case with 
the justices, rational people do not goose-steppingly defer. Nonetheless, 
not all are convinced. Consider the hagiolatrous piety of the following 
quotation: 

Some have made uncertalllty the servant of selected business interests. Others 
have been guided by more generous considerations. In Mr. Justice Frankfurter's 
view this "sovereign prerogative of choice" is not for 'udges. He would resolve 
all reasonable doubt ill favor of the integrity of sister organs of government and 
the people to whom they must answel: ... He is wary of Judicial attempts to 
Impose .Justice on the community; to depnve it of the Wisdom that comes from 
seif-Illflicted wounds .... In hiS view, humanitarian ends are served best 111 that 
allocation of function through which the people by a balance of power seek their 
own destIllY." 

And more recently: "'I()Clay's justices ... are unwilling to look for the 
meaning of the law beyond the words of the Constitution." "The current 
majority decides only the case before it ... rather than ... treading 
where the rest of the nation has not yet gone." "The legislatures are 
where the action should be, according to this majority. ,,7 

Though the foregoing passages deal with conservative justices, readers 
should be disabused of the notioll that restraint correlates with conser
vatism, and activism with liberalism. Beyond conservative support for 
the right to contract or, more recently, sovereign immunity, one highly 
salient example should suffice: the affirmative action case Metro Broad
casting, I11C. v. Federal Communications Commission, in which the Court 
upheld FCC policies that give preference to minorities in the licensing of 
broadcasters.H The liberals adopted a restraintist rationale to uphold the 
affirmative action: 

restraint while summarily voting judiCially activist because the position taken by a divi
sion of the Department of Labor - though supported by the SoliCitor General - was not 
"reasonable. " 

(, Wallace Mendelson, I/lstlces iliad, alU/ i'r(IIII,f/lrter: Conflict Oil the Court (Chicago: Uni
versity of Chicago Press, 19(}1), pp. [30-31. Sad to say, but reputable scholars have 
accepted as gospel thc pseudologue of Frankfurter's restraint. E.g., "Frankfurter ... who 
would become one of the most ardent and consistent advocates of ludicial restraint . 
. .. " Henry .J. Abraham, "Line-Drawing between .Judicial ActiVism and Restraint: A 
Centrist Approach and AnalysIs," in Halpern and Lamb, o/l. cit., n. I, slI/JI"a, p. 207. 
Ardent? Perhaps. Consistent? Not at all. Sec Harold J. Spaeth, "The Judicial Restraint 
of Mr. Justice Frankfurter - Myth or Reality," 8 Alllem;{111 ./O/Il'lW/ of Political Sciellce 
22 (19(}4) . 

i Joan Biskupic, "A Look at the RehnqUlst Court; They Want to Be Known as JUrists, Not 
ActiVists," Washillg/.O// Post, January 9, 2000, p. 113. 

H 497 U.S. 547 ([990). 
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... we are "bound to approach our task with appropnate deference to the Con
gress, a coequal branch charged by the Constitution with the power to 'provide 
for the ... general Welfare' ... and 'to enforce .. > the equal protection guaran
tees of the Fourteenth Amendment.' ... We explainecl that deference was appro
priate 111 light of Congress' institutional competence as the national legislature. 

),9 

Furthel; deference should be paid not only Congress, but also the FCC: 
"we must pay dose attention to the expertise of the Commission and 
the factf-inding of Congress when analyzing the nexus between minority 
ownership and programming diversity." 10 Why? Because "both Congress 
and the Commission have concluded that the minority ownership pro
grams are critical means of promoting broadcast diversity. We must give 
great weight: to their joint determination." 11 

The conservative dissenters - O'Connor, Rehnquist, Scalia, and 
Kennedyl2 - wrapped themselves in the mantle of constitutional activism: 
wrhe Court's application of a lessened equal protection standard to con
gressional actions finds no support in our cases or in the Constitution."1.1 
·rhey concluded: 

The Court has determined ... that Congress and all federal agencies are 
exempted, to some ill-defined but Significant degree, from the Constitution's 
equal protection requirements. ThiS break with our precedents greatly under
mines equal protection guarantees, and permits distinctions among citizens based 
on race and ethnicity which the Constitution clearly forblds.1-1 

Justice Kennedy separately observed: "in upholding this prefer
ence, the majority exhumes Plessy's deferential approach to racial 
c1assi fications. ,,15 

In what follows, we assess the extent to which the Rehnquist Court 
justices have displayed judicial activism and restraint in matters where 
it ought to be most relevant: support for the Solicitor General, declara
tions of unconstitutionality, administrative agency action, access to the 
federal courts, comparisons of the justices' behavior between federal and 
state economic regulation and that involving civil rights and liberties, 
and public opinion. We place the behavior of the Rehnquist Court jus-

9 [d. at 5(,3 (citations omitted). to [d. at 5(,9. 11 [d. at 579. 
12 These arc the same four justices - plus Thomas, who had not yet been appoll1ted - who 

constitute the Rehnquist Five and the Court's states' rights bloc referenced above. 
1.1 497 U.S., at (,03. 14 ld. at (,3 I. 

15 ld. at (,32. The reference is to the separate but equal doctrine formulated in l'/essy v. 
FcrgusolI, 1(,3 U.S. 537 (189(,). 
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tices in the context of earlier courts whose behavior was reported in this 
book's predecessor. 16 

SUPPORT FOR TilE SOLICITOR GENERAL 

We begin our examination of activism and restraint with the one clear 
example of real restraint: support for the Solicitor General. As noted in 
Chapter 6, the Solicitor General is the President's representative before 
the Supreme Court. As the President (along with the vice-presidentj 
is the only official elected by the entire country, justices might show 
restraint by supporting the policies supported by his representative in 
Court. 

Previous research has amply documented Supreme Court support for 
the Solicitor General. Scigliano's sample of cases shows that the United 
States won about 62 percent of its cases in the nineteenth century and 
64 percent in the twentieth. 17 The search and seizure data set provides 
evidence that the United States as a party significantly affects the Court's 
decisions even when the facts of the case are controlled. Adding the 
United States to the model presented in Table 8.1 increases the reason
ableness of a search by 0.20. 

Many times the United States is not a direct party, but nevertheless 
has a substantial interest in the outcome of the case. For instance, in 
Brown v. Board o( Education, IS the famous racial desegregation suit, the 
Solicitor General filed only an amiclls brief. It was in the government's 
brief III the second Brown case that the Court fOllnd the "all deliberate 
speed" proposa 1. 19 

Looking at the amicus cases more generally, it becomes clear that 
despite the government's success as a litigant, it "has an even better 
record as amiclls curiae.,,20 For the years 1943, '944, '963, and T965, 
Scigliano reports that the party supported by the Solicitor General won 
87 percent of the time. Such results comport with more recent findingsY 

II, Jeffrey A. Segal and Harold J. Spaeth, The Supreme COllrt alld Ihe AUllwlilla/ Model 
(New York: Cambridge UniverSity Press, 1993). 

Ii Roben A. Scigliano, The SIII,rellle Court alld the l'residellcy (New York: Free Press, 
197 1 ). 

IH 347 U.S. 48., (1954). 
19 Lincoln Caplan, The TCllt" ./uslice (New York: Knopf, 19H7), p. 3 I. 

ill SClgliano, 01'. CIt., n. 17, sulna, p. 179. 
11 Karen O'(;onnOl; "The Amicus Curiae Role of the u.s. Solicitor General 111 Supreme 

Court Litigation," (,(, ./lItiicalttre 25(, (1983); Steven Puro, "The Role of the AmicLis 
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Again, preliminary evidence suggests that these results hold after con
trolling for the facts of the case. One tested area is the sex discrimina
tion cases heard by the Supreme Court between 1971 and 1984.22 The 
Court supported the Solicitor General 64 percent of the time when it 
favored a conservative (antiequality) decision and 90 percent of the time 
when it favored a liberal (proequality) decision. After controlling for 
several case facts, changes in the Court's membership, and the Court's 
tendency to reverse, the position taken by the Solicitor General still had 
a large influence, affecting the probability of a liberal or conservative 
decision by as much as 0.28. Evidence of Solicitor General influence has 
also been found in death penalty casesY 

Finally, our own research has shown that virtually every justice serving 
between 1953 and 1982 supported the party favored by the Solicitor 
General in amicus curiae briefs over half the time. 24 This, of course, sug
gests some degree of nonattitudinal influence. Nevertheless, such support 
was largely conditioned on the ideological position of the party being 
supported. Fifteen of the twenty justices examined demonstrated signif
icantly different levels of support when the Solicitor General favored the 
liberal side than when he favored the conservative side. Rehnquist, for 
example, supported the Solicitor General 77 percent of the time in con
servative briefs but only 39 percent of the time in liberal ones, the largest 
difference among the Court's conservatives. We further examine the 
success of the Solicitor General when we examine the Supreme Court's 
support for federal agencies, below. 

DECLARATIONS OF UNCONSTITUTIONALITY 

While the Court's responsiveness to national policy making has been 
extensively studied,25 less attention has been paid to the Court's solici-

Curiae in the United States Supreme Court," Ph.D. diss., State University of New York 
at Buffalo, 197 I; Steven Pum, "The United States as Amicus Curiae," in S. Sidney Ulmer, 
cd., Courts, raw and .Judicial Processes (New York: Free Press, 1983); and Jeffrey A. 
Segal, "Amicus Curiae Briefs by the Solicitor General during the Warren and Burger 
Courts," 4' Political /{esearch Quarterly '35 (1988). 

II Jeffrey A. Segal and Cheryl Reedy, "The Supreme Court and Sex Discrimll1atlon: The 
Role of the Solicitor General," 4 I Political /{esearch Quarterly 553 (, 98 8). 

L1 Tracey George and I.ee Epstein, "On the Nature of Supreme Court Decision Making," 
86 Americall Political Science neview 323 (, 992). 

2" Segal, Of}. Cit., n. 2 I, SUf}l"tl. 

2S Robert Dahl, "Decision-Making in a Democracy: The Supreme Court as National Policy 
Maker," 6.Joumal of Public Law 179 (1957); Jonathan Casper, "The Supreme Court 
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tousness toward state legislatures. One recent study, though, found that, 
since Reconstruction, state laws struck by the Supreme Court pertained 
to the most salient of the issues that had produced contemporary elec
toral realignments. Moreover, laws that the Court voided tended to be 
those enacted by state legislatures under partisan control different from 
the Court's majorityY' Indeed, one may readily note that the resolution 
of such convulsing controversies as employment discrimination, affir
mative action, and the rights of persons accused and convicted of crime 
do not depend on the action of either congressional or state legislative 
kakistocrats. As these matters became burning issues in the early 19705, 

legislators, as is their wont, avoided them like a social disease. Instead, 
prevailing policies have been forged by judges and bureaucrats, under 
the direction of the justices of the U.S. Supreme CourtY 

Fitting this work into the attitudinal model leads to the following 
hypotheses: (I) The Supreme Court will generally support policies passed 
by the dominant law-making coalition. (2) Such support will be pro
duced not by deference or restraint toward the law-making coalition, but 
rather by the shared values that the appointment process produces. (3) 
When the values of the justices conflict with the values of the relevant 
law-making coalition, linle restraint will be apparent. We examine these 
hypotheses in the following section. 

Certainly, the most dramatic instances of a lack of judicial restraint -
or, conversely, the manifestation of judicial activism - are decisions that 
declare act"s of Congress and, to a lesser extent, those of state and local 
governments unconstitutional. 2H Here the conflict between an unelected, 

and National Policy Maklllg," 70 American Polittcal SCience /{eulew 50 (1976); David 
Adamany, "I.egltimacy, Realigning Elections and the Supreme Court," 1973 Wisc01lsin 
Law /{cuielv 790 (1973); Richard Funston, "The Supreme Court and CritICal Elections," 
69 Alllericall Polittcal SClellce /{clliew 795 (1975); and Bradley Canon and S. Sidney 
Ulmer, "The Supreme Court and CrItical Elections: A Dissent," 70 Alllericml Political 
Scielle<! /(clIiew 12 r 5 (197(,). 

lI, John B. (jates, "Partisan Realignment, Unconstitutional State Policies, and the U.S. 
Supreme Court, rH,7-r964," 3 [ AlIlcricall]oul7lal of Polittcal SClellce 259 ('987). 

n Sec our diSCUSSion of these matters III Chapter 4 and, in addition, Isabelle Katz Pinzler, 
"A Malor Change in Bias I.aw for the Workplace," Nattollal Law.loul7lal, August 21, 
1989, PI'. 55, S I 2; Paul GeWirtz, "Discrimination Endgame," The New Refmblic, 
August '2, r 99 r, Pl'. 18-20, 22-23. Also d. Griggs u. [)ulw Power Co., 40 I U.S. 424 
( 197'), with Wards Coue Pac/illig Co. u. /\tOIltO, 490 U.S. (,42 (1989). 

2X In declaring unconstitutional federal and state action, a casc will strike one or the other, 
not an action of both. Ilowevcl; III Saellz u. /{oe, 143 I, Ed 2(1 689 (1999), the Court 
did VOId a state law that limited new residents' welfare benefits, as well as the federal 
law that authonzed the state's action. How unprecedented tillS simultaneity is, we know 
not. 
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lifetime judiciary and the public's representatives is most acute. Absent 
a constitutional amendment, the Court's decision is final. 

The Supreme Court first declared an act of Congress, or portion 
thereof, unconstitutional in the r 803 case of Marbury v. MadisonY Over 
fifty years passed before the Court again did SO.30 Following the Civil 
War, though, the Court began using its power of judicial review on a 
more regular basis. Peaks of activism occurred "during the late 1860s; 
during the administration of Theodore Roosevelt; after World War I; 
during the 1920S and 1930S; and during the 1960s, a cycle that has 
not yet begun to decline. ,,31 Indeed, as we document below, it has inten
sified under the direction of Chief Justice Rehnquist and his fellow 
conservatives. 

Of the several dozen acts of Congress declared unconstitutional in 
the half-century preceding the millennium - somewhat less than two per 
term - only one has been reversed by congressional action: the eighteen
year-old vote. Because the Court so rarely strikes federal laws, these 
Courts, as well as all their predecessors, may accurately be characterized 
as restraintist. Nonetheless, marginal differences in deference may be 
specified. Thus, the Burger Court, notwithstanding its reputation for 
restraint, declared proportionately more federal laws unconstitutional 
than the reputably activist Warren Court: 28, an average of r.65 per 
term. The comparable figures for the Warren Court are 22 and [.38,32 
while the fourteen terms of the Rehnquist Court preceding the millen
nium produced 29, for an average of 2.07 per term. 

These Courts display much more activism when confronted with the 
actions of state and local governments. By our subjective count, of J 80 
state and local ordinances and constitutional provisions challenged as 
unconstitutional during the I986-98 terms of the Rehnquist Court, the 
justices voided 77, or 43 percent. This contrasts with 37 percent for 
federal enactments. But from February 22, [995, until the end of the 
1998 term, the Court, incredibly, voided federal statutes in r 6 of the 21 
cases in which their constitutionality was at issue: 76 percent! 

As it did toward federal legislation, the Burger Court declared that of 
the state and local governments unconstitutional at a higher frequency 
than the Warren Court: T 3 per term (225 total), as compared with 

}." , Cranch '37. 30 Scott v. Salldford, 19 Howard 393 (1857). 
11 Gregory A. Calde1ra and Donald J. McCronc, "Of Timc and Judicial Activism: A Study 

of the U.S. Supreme Court, 1800-1973," in Halpern and Lamb, 0/1. CIt., n. T, supra, p. 
113, 

U Segal and Spaeth, Of}. CIt., n. 16, supra, p. 32.0. 
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8.7 per term (139 total). The Rehnquist Court, much more active 
in declaring federal legislation unconstitutional, ranks last where state 
and local statutory provisions are concerned: an average of 7.9 per term 
([ [[ total). Note also that the Warren Court's liberally activist reputa
tion rested primarily on its opposition to state action with regard 
to persons accused of crime, First Amendment freedoms, and race 
discrilll ination.:l1 

We examine the individual Justices' votes for and against declaring 
actions unconstitutional. A preliminary version of the Benesh and Spaeth 
"flipped" database]'1 contains these data, defined as any case in which 
one or more Justices say in so many words that they would void a 
legislative enactment or a provision of a state constitution or munici
pal charter. Note that many declarations of unconstitutionality do not 
pertain to legislation. Rather, they concern such matters as the ultra vires 
activity of unduly zealous police officers for whom the means justifies 
the end, the unauthorized action of an administrative agency, or the 
ruling of a lawless Jury. Although such activities are usually not legisla
tively authorized, in many cases it is far from clear whether the Court 
has voided a statute or some other legislatively enacted provision. The 
inherent subjectivity in such judgments gives us pause. 'rhus the data
base and we, by extension, limit ourselves to the definition of unconsti
tutionality with which this paragraph begins. 

'rable [0. [ displays the votes of the thirteen Rehnquist Court justices 
who participated in the [70 cases during the 1986-98 terms of the Rehn
qllist Court in which one or more justices voted to void a federa I, state, 
or municipal law. With the exception of Byron White and William Rehn
quist,IS every Justice displays an attitudinal pattern: They vote to uphold 
either conservative laws or liberal laws, but never both. While Marshall, 
for example, voted to strike only 2 I percent of the liberal laws under 
consideration, he voted to strike 96 percent of the conservative ones. 
Alternatively, Thomas not only voted to strike 80 percent of the liheral 
laws, but also 40 percent of the conservative ones. Neither the Rehn
quist Court nor its immediate predecessors respect the legislative activ
ity of Congress or the state and local governments. 

\l Id. 
'" NSF grant SF's-99 10535, Sara c:. Benesh and Harold J. Spaeth, principal Investigators. 

The "flipping" involves recrcatlllg the database With the indiVidual justice as the Ulllt of 
analysis, rather rhan the easc. 

1,1 TIllS finding about Rehnquist IS consistent with the findings of Sue DaVIS, jllstlce Rehll
({Illst {/Illi the COllstltlltlO1I (Princeton: Princeton UniverSity Press, 19X9). 
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TABLE roo I. Justices' Votes on Declarations of Unconstltutionality 

Liberal laws Conservative laws 

Uphold Strike % strike Uphold Strike % strike 

Marshall II 3 21.4 3 67 95.7 
Brennan 7 4 36.4 2 60 96.8 
Wilite 12 8 40.0 58 32 35.6 
Biackmull 16 9 36.0 19 76 80.0 
RehnC]uist 24 16 40.0 98 28 22.2 
Stevens 20 19 48.7 31 96 75.6 
O'Connor 9 31 77.5 67 61 47.7 
Scalia 14 26 65.0 79 48 37.8 
Kennedy 10 22 68.8 46 61 57.0 
Souter IS 11 42.3 17 49 74.2 
Thomas 5 20 80.0 .13 22 40.0 
Ginsburg II 9 45.0 10 28 73.7 
Breyer 10 5 33.3 8 25 75.8 

FEDERAL ADMINISTRATIVE AGENCIES 

We proceed to consider evidence of deference to administrative agency 
action. Here, the rationale for deference differs from that applicable to 
constitutionality. Courts should yield to agency action because their per
sonnel possess subject matter expertise, while judges do not. Hence, on 
matters of technical complexity - the grist of most administrative mills 
- courts should behave deferentially. Moreover, the Supreme Court in 
1984 required, as a matter of national law, that whenever Congress has 
not provided an "unambiguously expressed intent," federal courts must 
defer to any "permissible" interpretations of the statute by the adminis
trative agency.36 Additionally, federal agency cases brought before the 
Supreme Court are almost exclusively argued by the Solicitor General's 
office, thus adding to the likelihood of deference. 

Among administrative agencies, the federal independent regulatory 
commissions are generally regarded as the most expert in their grasp of 
highly technical and complex matters. 

One of them, the National Labor Relations Board (NLRB), regulates 
labor-management relationships. Analysis of the first seven terms of the 
Warren Court (1953-60) reveals that a majority of the justices deferred 

.16 Chev/'(JI/ U.S.A. Illc. v. Natl/wl Resources Defellse Coullcil, 467 U.S. 837, at 843. 
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either to the pro- or antiunion decisions of the NLRB, but not to both .. 17 

Furthermore, those who deferred to prounion NLRB decisions opposed 
the probusiness decisions of the other agencies, while those who sup
ported antiunion NLRB decisions supported only probusiness agency 
decisions. What explains these results? Again, the ideologically grounded 
substantive policy preferences of the justices: Liberals support anti
business and prolabor decisions; conservatives the opposite. 'rhus, for 
example, three judicial conservatives - Frankfurter, Harlan, and Whit
taker - supported the seven prounion NLRB decisions with 2, 0, and 
o of their votes, respectively; the liberals - Black, Douglas, and Warren 
- with 6, 6, and 7 of theirs. The pattern reversed when the NLRB 
rendered an antiunion decision: 80 percent of the three conservatives' 
votes supported the NLRB, while only 13 percent of the liberals' votes 
did so. Similar behavior occurred where agencies regulatory of business 
were concerned. When the agency supported business, so also did the 
three conservatives, with 82 percent of their votes. The liberals, however, 
did so with only 19 percent of theirs. The proportions reverse when the 
agencies rendered an antibusiness decision. Then the conservatives 
supported the agency with 31 percent of their votes, the liberals with 
84 percent. 

Needless to say, these patterns do not occur by chance. The consis
tently selectwe pattern of support and nonsupport clearly indicates that 
neither judicial restraint nor judicial activism motivates these justices' 
votes. JH Notwithstanding the conclusive character of these findings, 
Warren and Douglas continued to be excoriated as judicial activists, 
while Frankfurter remained the apotheosis of judicial restraint. 

'rhe sharply delineated pattern of the Warren Court no longer per
sists, however, as Table 10.2 indicates. Apart from the lack of antiunion 
NLRB decisions, the substantially participating Rehnquist Court justices, 
with only four exceptions, support agency action whether liberal or con
servative with at least 50 percent of their votes. The exceptions: Brennan 
and Marshall in conservative independent regulatory commission (IRC) 
business decisions, Thomas in liberal IRC business decisions, and Scalia 
in liberal non-IRC business decisions. Disproportions do exist between 

17 Sec Segal and Spaeth, Of}. Cit., n. 16, SII{}I'{/, pp. 305-6. 
IH Of the thirteen Justices who sat between the 1953 and 1960 terms, only Ilurton, Reed, 

Minton, and Jackson eVidenced restraint toward the NI.RI\ hy castlllg more than half 
their votes in support of the agency's pro- and antitllllOn deciSions. Only Minton and 
Burton supported pro- and antibusllless agency decisiolls with more than half their votes. 
See Spaeth, o/J. cil., n. 6, su/}w . 
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Federal Administrative Agencies 

Ti\ II 1.1'. 10.3. Federal Agency Action A((ectmg Civil !{ights and Lihertles, 
1986-1999 Ten/Is 

Agency liberal Agency conservative 

Justice Proagency Antiagency 0/0 pro Proagency Antiagency % pro 

Brennan 1(, 0 100 9 2.1 26 . .1 

Marshall 16 0 100 9 ,10 2.1.1 

Breyer 12 I 92.3 17 4 81.0 

Souter 14 2 87.5 22 10 68.8 

Blackmun 16 3 84.2 24 22 Sl.2 

Powell 4 I 80.0 8 2 80.0 

Ginsburg 12 3 80.0 15 6 71.4 

Stevens 25 8 75.8 48 18 72.7 

White 12 6 66.7 41 3 93.2 

Scalia 18 14 56.3 55 8 87.3 

O'(:onnor 18 14 56.3 55 II 83.3 

Kennedy 12 II 52.2 39 8 83.0 

Rehnquist IJ 19 40.6 58 7 89.2 

'l'hom<1s 5 II 31.3 22 4 84.6 

TOTALS 193 9.1 67.5 422 158 72.8 

liberal and conservative support, however, for such liberally inclined jus
tices as Marshall, Brennan, and Stevens and the conservative Rehnquist 
Five. We attribute the bck of substantial discrimination to the break
down of the earlier ideological division, New Deal eCOllOmics,]9 plus 

some level of deference to the Solicitor General. 
Federal administrative agencies also operate in the area of civil rights 

alld liberties, chief among them the Equal Employment Opportunity 
Commission and the Departments of Health and I-iuman Services and 
I-Iollsing and Urban Development. But a wide range of other agencies 
occasionally addresses controversies that directly bear on civil rights and 
liberties. We accordingly consIder all such federal agency action reviewed 
by the Rehnquist Court during the 1986-99 terms in whIch Spaeth's 
database identifies the issue as one involving criminal procedure, civil 
rights, due process, First Amendment freedoms, privacy, or attorneys. 

Table 10.3 displays these data. 

19 Timothy M. Hagle and Harold J. Spaeth, "The Emergence of a New Ideology: The Husi
ness Decisions of the Burger Court," 54 .1011 mal or l'olitlcs 12.0 (1992.); "Ideological 
Patterns 111 the .Justices' Voting III the Hurger COlirt'S Business Cases," 5 5 10umal or 

l'olittcs 492. (1993)· 
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The totals superficially indicate that the justices are deferential to the 
agencies engaged in such regulation: two thirds of liberal regulation 
receives support, as opposed to 73 percent of a conservative character. 
Half of the fourteen justices support liberal agency decisions with 80 
percent or more of their votes, with another two at two thirds or more. 
Only Thomas and Rehnquist are clearly activist, supporting these deci
sions with less than half their votes. On the conservative side - apart 
from the fact that 68 percent of the justices' votes occurred in conserv
ative agency decisions - eight of the fourteen justices support these deci
sions with 80 percent or more of their votes. Three others exceed two 
thirds. Only Brennan and Marshall are activist, with Blackmun almost 
so, at 52 percent. 

On the other hand, the rank order of the justices does vary systemat
ically enough to give us pause. The tau b correlation coefficient of -0.56 
is significant at /) < 0.0 [5, indicating that agency action does not itself 
explain the justices' votes. Granted, the three justices ranked in the 
middle of the Court - Powell, Ginsburg, and Stevens - vary but little 
(and in Powell's case, not at all) in their support between liberal and 
conservative decisions. Breyer comes close to joining them, varying T r 
percent in his support of these agency decisions. 

CONSIDERATIONS OF ECONOMIC FEDERALISM 

We next consider cases involving action of the state and local govern
ments, specifically, their efforts to regulate economic activities that 
allegedly violate the interstate commerce clause, impose taxes, determine 
tortious liability, and preempt federal court jurisdiction and federal 
regulation, and whether certain of their activities invades the sphere of 
national supremacy. 

Analysis conducted for this book's predecessor showed the justices 
even less restrained than in their treatment of the federal regulatory com
missions. Only Rehnquist showed a modicum of support for the states. 
For the others, their substantive attitudes toward economic 
regulation dominated their behavior. The premillennial behavior of 
the Rehnquist Court, however, produces behavior orthogonal to that 
manifest earlier. Rather than treat the state cases as an entity, we divided 
them into two segments: those involving national supremacy and 
those that do not. The justices do not particularly vary their pro- and 
antistate behavior among the aspects of economic federalism or the 
preemption cases. But they definitely do do so in the highly salient 

Considerations of Eco11omic Pederalism 421 

TAIlLE 10.4. /{clmquist Court VOtil1g il1 Ecol1omic Federalism Cases, 
T986-T9<)9 Terms 

Economic federalism National supremacy 

Justice Prostate Antistate % pro Prostate Antistate % pro 

Rchnqulst HI 42 65.9 24 12 66.7 
Thomas .14 27 SS.7 18 5 78 . .1 
Scalia 66 55 54.5 22 14 61.1 
O'Connor 63 54 5.1.8 25 II 69.4 
Blackmun 48 42 53.5 I 17 5.6 
Soutcr .16 32 52.9 6 18 25.0 
Kcnnedy 52 49 51.5 19 1.1 59.4 
White 39 .17 51..1 2 17 10.5 
Powell 9 9 50.0 2 33.3 
Ginsburg 2J 24 48.9 .1 14 17.6 
Stevens 59 62 48.8 8 28 22.2 
Marshall 28 29 49.1 I II 8.3 
Brcnnan 25 26 49.0 2 9 18.2 
Breycr 14 18 43.8 2 15 11.8 

TOTALS 577 506 53.2 134 186 41.9 

area (at least for the justices) of national supremacy,~() as Table 10.4 
indicates. 

Except for Rehnqulst, the other justices occupy a narrow 12-point 
swath on the economic federalism side of Table 10.4 between 56 and 44 
percent support for the states. Rehnquist is deviant. If we do not con
sider his behavior in the preemptive state regulation case, in which he 
supported the states with only 21 of his 43 votes, his pro-state voting 
approaches 77 percent (59 of 76). Clearly, then, except for Rehnquist 
(partially) considerations of federalism do not motivate the justices' 
behavior. 

A different picture emerges from the right side of Table 10.4. Four 
justices exceed 60 percent support for the states in conflicts with the 
national government; the other nine, excluding Kennedy, locate at the 
polar extreme: between 33 and 5 percent pro-state. Evidencing the chasm 
between the five states' rightists (the RellIlquist Five) and the other jus
tICes is the former group's declaring acts of Congress unconstitutional in 

'10 Segal and Spaeth, op. CIt., n. 16, supra, pp. 3°8-10. 
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eight of the fourteen national supremacy cases decided between April 
r 99 5 and January 2000. Two of the other six voided a state, rather than 
a federal, law - the two term limits cases41 

- an outcome that resulted 
because one of the anti federalists, Kennedy, switched sides and supported 
national supremacy. 

Clearly, then, considerations of federalism drive behavior in the 
national supremacy set, but not in the other components of economic 
federalism. In doing so, however, only five of the justices pay obeisance 
to the states. The others could hardly be more antipathetic to them. 
Whether these flve - and perhaps others - defer to the states elsewhere 
remains to be seen: a matter to which we now turn. 

CIVIL LIBERTIES 

The remailllng area in which we may assess the operation of judicial 
restraint in the context of considerations of federalism are cases con
cerning civil liberties. To the extent that the provisions of the Bill of 
Rights and the various provisions of the federal civil rights acts apply to 
the state and local governments, they do so in precisely the same fashion 
as they bind the federal government, with the exception of the size of 
juries in criminal cases and the need for unanimity in arriving at guilty 
verdicts:12 Accordingly, because of the generally accepted view that the 
states serve as laboratories for political experimentation and innovation, 
coupled with the principle of state sovereignty and the fact that nothing 
in the Constitution explicitly makes the Bill of Rights binding on the 
states, one may expect a restraint-oriented justice to give the state and 
local governments a bit more leeway than the federal government in their 
activities affecting civil liberties. 

Previous analysis belied the assumption that the Burger Court might 
be more deferential to state action in four areas of civil liberties than the 
federal government: First Amendment freedoms, double jeopardy, search 
and seizure, and poverty law. With only a few exceptions - and those 
IIlcidental - the justices behaved similarly. A global analysis of the 
1981-89 terms also disclosed more support of federal action affecting 
individual freedom than it did that of the states. Only Rehnquist and 

. " u.s. Term LImits v. Thornton and Bryant v. I-fill, 514 U.S. 779 (1995). 
·12 See Williams v. Florida, 399 U.S. 78 (1978); A!JOdaca v. Oregoll, 406 U.S. 404 (1972); 

Ballew v. Georgia, 435 U.S. 223 (1978); Burch v. Louisia1/a, 441 U.S. 130 (1979). The 
states, however, need not adhere to the Second, Third, Of Seventh Amendments, nor to 

the requirement that persons be indicted by a grand jury. 

Civil Liberties 

TAIILE 10.5. l~ehnqulst- Court Support of State and 
Federal Act-ton 1~estrictll1g Individual f<reedo/11, 

198(i-1999 Terms 

Justice % state 'X, federal Difference 

Kennedy 91.3 91.7 -0.4 
Powell X9.4 100 -10.6 
O'Connor X4.7 84.4 0 .. 1 
White X4.2 87.2 -3.0 
RehnqUist 77.7 85.2 -7.5 
Scalia 77.4 81.8 -4.4 
'I'homas 77.1 82.7 -5.6 
Sourer 72.8 86.0 -13.2 
Breyer 70 .. 1 84.2 -13.9 
Ginsburg 69.1 70.4 -1.3 
Blackmun 66.2 64.3 1.9 
Stevens 62.6 68.0 -5.4 
Brennan 51.0 49.2 1.8 
Marshall 46.3 49.3 -3.0 

O'Connor on the Burger Court and RehnCJuist during the first four terms 
of his Court supported the states a tad more frequently than they did the 
feds.'1l 

We supplement the foregoing analysis with an examination of all 
thirteen premillennial terms of the RehnCJuist Court. We alter our focus 
somewhat to increase the possibility that the justices may exhibit defer
ence to the states by considering only constitutionally based decisions. 
The inclusion of statutorily construed cases causes the federal cases 
to have a component that the state set lacks (the federal courts having 
no jurisdiction to construe state enactments apart from their constitu
tionality, except for cases arising under diversity jurisdiction), with the 
result that the justices' deference - or lack of it - may be affected by such 
cases. Our analytical scope again encompasses the Issues of criminal 
procedure, civil rights, First Amendment freedoms, due process, privacy, 
and attorneys, as specifled in Spaeth's database. Tlble 10.5 displays the 
results. 

Of the fourteen Rehnquist Court justices, only three support the states 
more than the federal government: O'Connor, Blacklllun, and Brennan . 
Their deference, such as it was, averaged only I percent more than that 

'1.\ Segal and Spaeth, 01'. cit., n. 16, supra, pp. 310-12. 
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they accorded the feds. The other eleven on average supported federal 
regulation 6.2 points above that of the states. All of the reputedly "strict 
constructionist" justices locate within this group, with the exception of 
O'Connor. The same explanation governs this behavior as we specified 
in the other areas where restraint and deference should putatively be 
manifest: the justices' individual policy preferences. As evidence: consider 
that six of the fourteen justices did not cast a single vote in a federal case 
dissenting counter to their ideological orientation, while two others 
cast but one such vote; Marshall, Brennan, Souter, Ginsburg, and Breyer 
cast no conservative dissents to liberal decisions; while White, Powell, 
and RellIlquist lacked liberal dissents to conservative decisions. Indeed, 
only Kennedy split his dissents even remotely evenly: four liberal and 
four conservative. A similar pattern obtains in the much larger number 
of state cases: Six justices supported an ideologically opposite outcome 
in dissent no more than once, while four others did so no more than 7.5 
percent of the time: Souter (7.5), Scalia (7.4), Blackmun (3.8), and 
Stevens (2.7). 

PUBLIC OPINION 

Supreme Court decisions by and large correspond with public opinion.~4 
This should not be surprising, as Supreme Court justices are chosen by 
the President, who in turn is normally selected by vote of the people. 
Our question of concern is whether public opinion - however defined -
directly influences the Court. 

Theoretically, there is little reason to think so. Institutionally, the 
justices are immune from majoritarian pressures. The public neither 
elects nor removes them from office. Nevertheless, scholars often invoke 
rational choice theories to justify their models. Arguably, the justices 
might need to react to public opinion in order to keep their decisions 
from being overturned by elected representatives.45 We have extensively 
reviewed the separation-of-powers literature in Chapter 8, so it is not 
necessary to review these arguments. But if Congress has virtually no 

-,., David Barnum, "The Supreme Court and Public Opinion: JudiCial Decision Making in 
thc Post-New Deal Period," 47Iot/mal or Politics 652 (1985); and Thomas Marshall, 
Public Opillioll alld the SII/Jreme Court (New York: I.ongman, 1989). 

45 Jamcs A. Stimson, Michael B. MacKucn, and Robcrt S. Erikson, "DynamiC Rcpresen
tation," 89 Amel'lcall Political Scie/lce Reuiew 543 (1995); Roy H. Flemming and B. Dan 
Wood, "'rhe Public and the Supreme Court: Individual Justice ResponSiveness to Amer
ican Policy Moods," 4 1 AmericCl1l]oumal of Political SClellce 468 (1997). 

Puhlic O/Jiniol1 

direct influence on the Court, it is hardly likely that the influence of 
public opinion will flow indirectly through Congress. Moreover, it is 
curious that the only measure of public opinion that even correlates with 
the Court's behavior is Stimson's "public mood."~(, Stimson's "mood" is 
largely a relative and reactive measure (e.g., should the government be 
spending more or less on welfare than it currently is?). 'rhis means, as 
scholars have shown, that as the government becomes more liberal, the 
public mood will grow more conservative.~7 This negative correlation 
between government actions and public mood means that Stimson's 
measure is not particularly consistent with these sorts of rational choice 
models. 

Additionally, from a normative perspective, the justices are not 
supposed to represent majoritarian concerns. As Justice Jackson so 
eloquently stated in West Virginia Board o( Education v. Barnette: 

The very purpose of a Bill of Rights was to withdraw certain subJects from the 
VICIssitudes of politICal controversy, to place them beyond the reach of majori
ties and officials and to establish them as legal prinCiples to be applied by the 
courts. One's right to life, liberty, and property, to free speech, a free press, 
freedom of worship and assembly, and other fundamental fights may not be sub
mitted to vote; they depend on the outcome of no electlons.4x 

Conceptually, the question of whether public opinion directly influ
ences the Court is much more difficult than questions as to whether 
administrative agencies or the Solicitor General do. As Mishler and 
Sheehan astutely note, this is because the justices are members of the 
public and the same factors that might influence the public may influ
ence the justices, even if the public itself has no influence on the Court.49 

I\n example of this relationship is depicted in Figure 10. I. 

Briefly, exogenous factors such as the unemployment rate, the crime 
rate, war, and government spending influence the attitudes of the public 
at large,S() which presumably includes judges. Additionally, public 
opinion may have a direct influence on judges' behavior. But by merely 

-,(, James A. Stimson, PlIblic O/JIII1011 111 Alllel'lca: Mode. Cycles. ami SluillgS (Houlder: 
Westview Press, 1992) . 

. r; Robert H. Durr, "What Moves Policy Sentiment," 87 Alllel'lcmlPo/itlcal SCle1lCe ReVieW 
158 (1993), and Christopher Wlczlan, "Thc Public as Thermostat: DynamICS of Prefer
ences for Spending," 39 AI1ICflcal1]o/l1'lwl or Political Sciellce 9 81 (1995)· 

·,x ,19 U.S. (,1.4 (1943), at (,38. 
"9 William Mishler and Reginald S. Sheehan, "Public OpinlOl1, the Attitudinal Model, and 

Supreme Court DeciSion Making: A Micro-Analytic Perspective," 58Iollmal or PolitiCS 
1(,9 (199(,)· 

10 Sec Durr (1993) and W!cW1I1 (199.1'), ofl. CIt., n. 47, sll/)I'a. 
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~""'PUbliC OPinio~ 

Exogenous :oio.Judicial Behavior 

Influence~ / 

Judicial Attitude/ 
FIGURE 10. T. A conccptualmodcl of thc influcncc of public opil1lon on Suprcmc 
Court decisIOns. 

assessing the correlation between public opinion and judges' behavior, 
scholars fail to control for the potential spurious nature of that 
relationship. 

A classic example of this is Cook's analysis of draft-dodging cases. 
Cook shows that as public opinion turned against the Vietnam War, sen
tencing by federal judges in draft-dodger cases became more lenient:'! 
But, needless to say, it's hard to imagine that the same American casu
alties, the same administration lies, and the same news stories that turned 
the public at large against the war didn't also by and large turn federal 
judges against the war. As Herbert Kritzer noted, "while there is some 
evidence that judicial behavior in the area of sentencing of draft offend
ers during the Vietnam War moved in a direction consistent with public 
opinion, there is no evidence that the movement reflected a response 
to the opinion. "S2 Rather, Kritzer argues that the changes were due to 

changes in "the judges' own doubts about the war. "S] 

Similarly, more recent studies claiming a direct influence of public 
opinion on the Supreme Court fail to account for the factors that move 
public opinion. As Mishler and Sheehan note, this sort of design makes 
it impossible to determine whether the Court is reacting to public opinion 
itself or whether the purported relationship, like that involving draft 
dodgers, is spuriously influenced by real world factors that influence both 
the public's and the justices' preferences.54 Thus, the most appropriate 

.II Beverly B. Cook, "Public Oplllion and Federal JudiCial Policy," 2.1 Americall lotlmal of 
PoliticalSciellce 567 (1977). . 

52 Herbert M. Kritzer, "Federal Judges and Their PolitICal EnVironment: The Influence of 
Public Opinion," 2.3 Americall Joumal of Political SCle1lCe 194 at 204 (1979). 

.1.\ hI., p. 198. 

.\01 See Mishler and Sheehan, Ol}. cit., n. 49, supra. They note that It is "virtually nnpossl
ble" to distinguish a causal impact of public opinion from a spurious one. From their 
theoretical perspective, the counter-maioritarIan nature of courts, the causal/spurIOUS 

Puhlic Opinion 

way to characterize the relationship found in most studies between public 
opinion and judicial behavIOr is an "association." 

The debate over the relationship between public opinion and the 
Supreme Court began with Mishler and Sheehan's finding of a signifi
cant correlation between judicial behavior and public opinion that lagged 
by five years, but there were no other lags. ss Norpoth and Segal won
dered why the Court, say, in 1967, would be concerned with what public 
opinion was in 1962, regardless of what had happened in the mean
time.so The reason they found for Mishler and Sheehan's reported asso
ciation was sllllple: Public lllood grew much more conservative around 
1967, while the Court, due to Nixon's appointments of Burger, Black
Illun, Rehnquist, and Powell, grew far more conservative starting around 
1972. Thus, public opinion influenced the Court in that a more conser
vative public elected Richard Nixon, who then got to appoint four con
servative justices to the Court. 

More recently, Mishler and Sheehan found Significant associations 
between public opinion and the votes of some Justices at lags ranging 
between one and seven years, but they are unwilling to assert any causal 
relationship, and neither are we.S7 Alternatively, Stimson et al. find no 
direct, significant association between public opinion and Court deci
sions. sH Flelllming and Wood do find a significant association between 
Court behavior and public opinion, but their best model finds that a 29 

percent change III public opinion is associated with but a 1 percent 
change in the Court's decisions.s9 By any reasonable interpretation, this 
is substantively meaningless. 

Of course, these meager findings do not mean that we can conclude 
that public opinion has no lIlfluence on judicial behavior. Public opinion 
undoubtedly influences elected state court judges. In a compelling 
demonstration of this, Paul Brace and Melinda Gann Hall show that 

question IS irrcievant. But for those wishing to understand the causes of ludiclal hehav
ior, the distinction is far more Important. 

1\ William Mishler and Regll1ald S. Sheehan, "The Supreme Court as a Countermaiori
tanan Institution? The Impact of Puhlic Opll1ion on Supreme Court DeCISions," 87 
Amenc(IIl Polillcal SClellce /( eview 87 (1993) . 

If, Helmut Norpoth and Jeffrey fl. Segal, "Pop;!lar Influence on Supreme Court Decisions," 
88 AlIlenCtlll Politic(/l Sciellce /{eulcw 71 1 (1994). 

.17 Mishler and Sheehan, of!. ell., n. 49, slIfn·(/. Sec their quoted statement, n. 54, slIfn·(/. 

IX Stimson, MacKuen and Ericson, Of}. cit., n. 45, supra . 
I~ Flemming and Wood, 0/). Cit., n. 45, supra. The 1 percent change IS based on their gen

eralized least squares (GI.S) model. Their "first stage" ordinary least squares model, 
which shows significant autocorrciatlon, differs only by rounding error (p. 484) from 
the more appropnate GLS model. 
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state supreme court judges who are currently facing reelection are more 
responsive to public opinion than are less constrained judges.60 So, too, 
a wonderfully innovative study by James Kuklinski and John Stanga 
shows that the mere revelation of public preferences, through a referen
dum, influenced the behavior of state court judges on the issue in ques
tion. 61 But while public opinion might influence state court judges, 
evidence on unelected, life-tenured lower court federal counterparts 
shows no such influence.62 

CONCLUSION 

We need not summarize the manifestations of judicial restraint evidenced 
in the behavior of recent Courts, particularly the Rehnquist Court. 
Outside of support for the Solicitor General (including agency cases), 
they are either imperceptible or explained by the justices' substantive 
policy preferences. One ought neither be surprised nor saddened to find 
that judicial restraint has so little operational force. It has been pointed 
out: 

If not to decide is to decide (and It surely is), then even the restrained JUrist IS 
promulgating policy decisions when he defers. Can anyone of reason and con
viction really believe that someone who has attamed the office of Supreme Court 
justice is able to submerge his politics entirely in deference to vague notions of 
judicial restraint? One may defer, but never blindly. Justices, like most mere 
mortals, defer to the ideas and II1stitutions of which they approve. We would not 
want them on the Supreme Court otherwlse.63 

As the behavior illustrated by our tables shows, hyperactivity, rather 
than restraint, characterizes the Court that now spans the millennium, a 
hyperactivity, moreover, that best characterizes the pathetically misla
beled "strict constructionist" justices appointed by Ronald Reagan and 

(,(J Paul Brace and Melinda Gann Hall, "Nco-Institutionalism and Dissent in State Supreme 
Courts," 5 2 .foun/a/ of Politics 54 (1990). A claim of "influence" is warranted here 
because there is no plausible reason to suspect that exogenous factors that shape public 
opinion would Illfluence the attitudes of Judges lip for reelection, but not those with 
years to go in their terms. Unfortunately, such tests arc not possible of life-tenured federal 
Judges. 

(,1 .lames Kuklinski and ./ohn Stanga, "Political Participation and Governmental Respon
siveness," 73 Americall Political Sciellce Review 1090 (1979). 

('2 Micheal Giles and Thomas G. Walkel~ "./udiclal Policy-Maklllg and Southern School 
Segregation," 37 Ioumal of Politics 917 (1975). 

('.1 Harold.J. Spaeth and Stuart I-I. Tegel; "Activism and Restraint: A Cloak for the '/us
tices' Policy Preferences," in Halpern and Lamb, op. cit., n. I, supra, p. 297. 

Conclusion 

the first President Bush. We are heartened that other analysts and com
mentators have begun to target the hypocrisy latent in the cloaking with 
which the Court lards its opinions. 'rhus, 

The most startling quality of today's conservative judicial activists IS not only the 
unselfconsclous hypocrisy with which they are abandoning the iudicial philoso
phies on which they have staked their careers. It is also their overconfidence and 
lack of humility - as they blithely substitute their own policy ludgments for those 
of Congress, the president of the United States, and even the states in whose 
name they claim to speak. ('4 

Note that we hold no brief III this book for either judicial activism or 
judicial restraint. Those normatively inclined are encouraged to debate 
their position unstintingly. We believe only that candor better serves con
stitutional democracy - by which we mean structural limitations on the 
popular will, for example, judicial review, federalism, separation of 
powers - than the cynical prevarications of partisans in both camps. 

As for allegations that our demystification of the Court's role in the 
political system is itself subversive, we reiterate what we have said in 
another context: "We hardly think that knowledge of politics is some
thing to fear. As political scientists we should enlighten. 10 claim that 
valid social research should not be undertaken in order to protect cher
ished myths is the most dangerous argument of all. ,,(,s 

"., ./effrey Rosen, "How the Right I.earned to Love ./udicial ActiVism," 7/Je New Repub
lic, January 20, 2000, p. 22. 

(,\ ./effrey 1\. Segal and Harold .I. Spaeth, "Norms, Dragons, and Stare DeciSIS: 1\ 
Response," 40 Americall .follrl/a/ of Po/itlca/ Sciellce 1064 (1996), 108o. 
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Conclusion 

If the Supreme Court's decision that handed George W. Bush the elec
tion tells us anything, it's that the Supreme Court is more secure and 
more comfortable than it has ever been in pushing an agenda that is not 
only activist and conservative, but also blatantly partisan. Bush v. Gore 
illustrates the latter; while the disdain - and frequency - with which the 
Court demeaningly voids congressional legislation best evidences the 
former. 

Despite the attack on state sovereignty in Bush v. Gore, I an attack the 
conservative justices needed to produce Bush's victory, it is federal 
authority that the Rehnquist Court's guns have primarily assailed and 
which will continue to be subject to judicial assault. 

As of this writing, the most recent manifestation of this assault came 
in Board of Trustees v. Garrett. 2 Patricia Garrett, a nurse recovering from 
breast cancer surgery, found that her illness had cost her her job at an 
Alabama state hospital, in clear violation of the Americans with Dis
abilitics Act. Though the Court recognized that the Eleventh Amcndment 
(which applies to in-state suits only through judicial fiat) could be sup
planted by thc Fourteenth Amendment, and though Congress explicitly 
acted through its Fourteenth Amendment authority to enforce the equal 
protection of the laws, and though Congress produced voluminous 
rccords of state-sanctioned discrimination against the disabled, the 
Court's 5-4 decision found the state immune. 

As usual, Linda Greenhouse got it exactly right: 

, 148 L Ed 2d 388 (2000). } 148 L Ed 2d 866 (200 I). 
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More dearly than any precedent on which it built, the decisIOn revealed the 
Supreme Court's real concern with the way power is allocated III the American 
political system to be less the balance between the federal government and the 
states than that between the Supreme Court and Congress. 

At its core, thIS is a separation-of-powers revolution, one that happens to be 
playing out now on the field of states' rights but IS not likely to stay confined to 
that battleground. 

The exercise of power IS largely a zero-sum game, and the court, defining 
the rules of engagement to gIve itself the last word, IS wll1nll1g at the expense of 
Congress .... 

[Tlhe Americans With DIsabilities Act, the most Important CIvil rights law of 
the last quarter-century, was the hIghly visible product of a bipartisan legislative 
process, so much so that some people assumed the law might stand as a firewall 
against the court's further expansIon of state immunity. 

Before passll1g the A.D.A. 111 '990, Congress spent years compiling a record 
of the extent of diSCriminatIon against people with disabilities, both 111 society at 
large and specifically as the result of government poliCIes that created and per
petuated patterns of segregation, exclusion and lack of access to public services. 

But Chief Justice William H. Rehnquist Said for the majonty last week that 
the evidence was inadequate: "mll1imal," "anecdotal," unproven and insuffi
cient:iy tailored to the precise question of whether state governments had unC<lI1-
stltutionally discrlmll1ated as employers. 

"The court is acting as if Congress IS lust a bad lower court," Robert Post, 
a law professor at the UllIverslty of California at Berkeley and a Critic of the re
cent federalism cases, said. The opil1lon was remarkable, he said, "for its tone
deafness to the II1sntulional differences between the Court and Congress, almost 
obliteratmg a role for Congress as a separate institution." 

And as a practical matter, there IS little Congress can do about ir. l 

Thcrc may havc bccn a timc whcn one could havc c1aimcd that the 
Court was Illcrcly supporting honcstly held notions about fcderalism. 
If thc continued abrogation of the adequate-and-independcnt-state
grounds doctrine doesll't end such pretensc, Bush v. Gore surely does. 
Again, Grccnhouse: 

Looklllg at the court's behaVior through the lens of ludiclal trlulllphalism makes 
It possible to reconcile the apparent contradiction between the solicitude 
the court showed for the states last week and the same 5-["0-4 maJority's 
disregard of the FlOrida Suprellle Court III the presidential election case two 
months ago. 

The deCisions were not about states' rights but about the Supreme Court's 
own role:' 

Linda (;reenhollse, "The High COllrt's Target: Congress," New Yorl< Times, February 
25,2001, sec. 4, p. 3· 

-\ Id. 
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Judicial ascendency continues. In 2000, the Court declared unconsti
tutional the Violence Against Women Act, which permitted victims of 
rape, domestic violence, and other crimes "motivated by gender" to sue 
their attackers in federal court, despite, again, voluminous congressional 
evidence that violence aimed at women has a substantial impact on inter
state commerce. 

But, ultimately, the Court's evisceration of the ADA or the Violence 
Against Women Act matters less than the strengthening of its po
sition as king of the governmental hill. For the Court majority is con
cerned not only with ideological purity - that is, functioning un
abashedly as hard-core conservatives - but with extending authoritative 
judicial policy making across the entire governmental spectrum, thus 
striking the line-item veto;' thus voiding the Religious Freedom Resto
ration Act. 6 

Those who wish to argue that the Court merely follows established 
legal principles in deciding cases (yes, such views exist, as we have doc
umented in Chapters 2 and 7) certainly have their work cut out for them. 
But in what may best be categorized as a strategic retreat, postpositivist 
legalists now argue that all that can be expected of judges is that judges 
believe that they follow legal principles. Howard Gillman well states this 
position: 

In the version of the argument that might be called "post-positivist," legalists 
make claims, not about the predictable behavior of judges, but about their state 
of mind - whether they are basing their decisions on honest judgments about the 
meaning of law. What IS post-positivist about this version is the assumption that 
a legal state of mind does not necessarily mean obedience to consplCUOliS rules; 
II1stead, it means a sense of obligation to make the best deCISion possible 111 light 
of one's general training and sense of professional obligation. On this view, deCI
sions are considered legally motivated if they represent a Judge's sll1cere belief 
that their deciSion represents their best understanding of what the law requires. 
ISteven .J.] Burton fIudgi1tg lit Good Faith, Cambridge University Press] (r 992: 
xi-xii, 44) has persuasively arglled that this notion of "judging in good faith" is 
all we can expect of judges.? 

Thus, under the postpositivist approach, virtually any decision can be 
consistent: with the legal model. And any decision is consistent with the 

.I C/illtol1 u. City of New Yo 1''' , 524 U.S. 417 (1998). 
(, City of Boerne tJ. Flores, 521 U.S. 507 (1997). 
7 Howard Gillman, "What's Law Got to Do with It? JudiCial Behavioralists Test the 'Legal 

Model' of Judicial Decision Making," 26 Law and SocialftlqUlry 465 at 486 (2001). 
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model as long as the judge has sincerely convinced him- or herself that 
the decision is legally appropriate. 

The problems with this approach are clear. First, the model is not fal
sifiable in terms of which decisions judges actually make.H Thus, by 
accepted standards of scientific research, the model cannot provide a 
valid explanation of what judges actually do.? 

Second, the postpositivist model fails to appreciate the fundamental 
influence of motivated reasoning in human decision making. As classic 
social psychological findings demonstrate, the ability to convince oneself 
of the propriety of what one prefers to believe psychologically approxi
mates the human reflex. lo This is particularly true when plausible argu
ments support one's position, as is invariably the case for the types of 
issues the Supreme Court decides. 

The attitudinal position on motivated reasoning is one of agnosticism. 
What matters is that the justices' ideology directly influences their 
decisions. Whether the justices do so with self-awareness or whether, 
consistent with fundamental human psychological mechanisms, they arc 
capable of convincing thcmselves that Congrcss cannot block slavcry in 
the territories, II that the due process clause implics a right to contract,12 
that the Civil Rights Act allows race to be a factor in hiring and pro
motions, l:l that the Elevcndl Amcndmcnt applics to suits by a citizcn of 
thc state being sued,14 and that - as implausible as it might seem - the 
Florida recount violatcd the Fourteenth Amendment, docsn't mattcr. IS 

The fact remains that the ideology of the justices drives their dccisions. 

HId., p. 485: "BehavlOralists want [() force legalists into offering testable hyporheses so 
that heliefs about law's IIlAuence can he verified by a kllld of scientific knowledge that 
behavioralists consider more authoritative; however, legalists helieve that doing sllch 
tests has the effect of changing the concept of 'legal influence' so that it no longer rep
resents what they believe." 

'J Sec the diSCUSSion In Daubert 1'. Merrell Dow, 509 U.S. 579 (1993) at 1'93. 
III E.g., Roy Baumeister and I.eonard Newman, "Self-Regulation of Cog;litive Inference 

and Decisloll Processes," 20 l'ersOIwlity alld SOCIal Psychology /lulletm "I (1994); and 
Ziva Kunda, "The Case for Motivated Reasoning," 108 l'syc/Jo/oglw{ Bulletlll 480 
(1990 ). 

Of course, humans arc also motivated to find correct answers. Baumeister and 
Newman refer to this as the "intUitive SCientist" model. They refer to the search for pre
ferred answers as the "intuitive lawyer" model (p. 4). We have little doubt that Supreme 
Court iustices arc hetter rep resell ted as lawyers than as scientists. 

II Scott tJ. Salt(/j{Jrd, 19 !IowaI'd 393 (I!l57) . 

Il Lochller tJ. New Yo 1'1< , 198 U.S. 45 (1905). 

I.l Steeiworhers u. We"er, 443 U.S. 193 (1979). 
I·' /loard o('fi-ustees tJ. Carrell, o/,. cit., n. 2, su{Jra. 1.\ /lush tJ. Core, oIl. CIt., n. I, SU{JW. 
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But at the same time, to the extent that the justices' ideological 
values determine their legal views,16 then there may be some unex
pected overlap between the attitudinal model and the postpositlvist posi
tion. Under both the attitudinal model and a motivated-reasoning 
understanding of the postpositivist position, justices may typically 
reach decisions that approximate their personal policy preferences. Nev
ertheless, because a priori expectations cannot be made and, indeed, 
are not desired, under the postpositivist position, it cannot provide 
us with what we seek: an explanation for what the justices actually 
do. 

The rational choice model, on the other hand, holds greater promise. 
If the next decade provides us with empirically verified, equilibrium
based predictions, the model will have gone where the attitudinal model 
has not gone and cannot go. 

We provide some examples of questions that conceivably could be well 
answered by equilibrium analysis (demonstrating that the proposed 
strategies are optimal) and empirical tests (demonstrating that the jus
tices act consistently with the proposed strategies): 

G Does the sequential process of certiorari voting lead to a signaling 
game? For example, if a liberal justice wishes to grant cert to a con
servative lower court ruling, but sees three conservative justices vote 
to grant, does he or she then conclude that the conservatives do so 
because they believe that they have the votes to affirm, and does he 
or she then vote to deny? 

o Are majority opinions written at the median of the Court (or perhaps 
at the median of the decision coalition), or does the opinion writer 
have special influence? If the opinion writer has special influence, is 
it because he or she has the final option of making a take-it-or-Ieave
it proposal? 

o If the opinion writer has special influence and can write opinions off 
the Court median, what, if anything, constrains a lower court whose 
preference is closer to the median from ignoring the opinion of the 
Court and tailoring its decisions to the preferences of the Court 
median? 

16 Richard A. Brisbin, "Slaying the Dragon: Segal, Spaeth and the Function of 
Law in Supreme Court Decision Making," 40 AmerIcan .Iou mal of Political Sci
wce 1004 (1996); and Howard Gillman, The COl1stitutlon Besieged: The Rise alld 
DemIse of Lochner Era Police Power .IurispmdCltce (Durham: Duke UllIverslty Press, 

1993)' 
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o Alternatively, is the median justice preferred because of the "narrow
est grounds" doctrine,17 whereby the holding of the Court in a plu
rality judgment IS the holding of the median justice, regardless of 
whether or not that justice is part of the judgment of the Court? This 
would seem to provide special bargaining power to the median, who 
can always threaten to concur. If he or she thus breaks the majority, 
his or her position becomes the holding of the Court. 

• Can the structural features of the American political system lead to a 
compelling formal model of rationally sincere behavior on the merits 
for the justices, even in statutory cases? 

While it remains to be seen whether these questions can be answered, 
we would be remiss if we did not point out examples of behavior that 
appear to violate strategic hypotheses: Given a rather good ability to 
assess how the other justices will vote on the merits, why do four-person 
cert coalitions frequently include justices who will lose on the merits? 
Since four can grant cert, while five can dismiss, why don't we see far 
more cases dismissed as improvidently granted (DIG)? Given the enor
mous advamage of speaking first and voting last, why in the world did 
the chief justice ever begin voting first? 

If we observed far more DIGs, for example, scholars would certainly 
label such behavior strategic. Since we don't observe them 01; at least, 
seldom do, what does that mean for strategic behavior? 

Of course, these problems pale in comparison to the problems of the 
rational choice model on the merits. The essence of the separation-of
powers model is captured by Mr. Dooley's quote that "th' supreme coort 
follows th' iliction returns." Not quite. These days, as predicted by the 
attitudinal model, th' iliction returns follow the supreme coort. 

17 Gregg 1'. Georgia, 42H U.S. '5.3, at 1(;9. Sec also Maxwell Stearns, CfJllstltutumal 
I'/'Ocess: A Social Choice Alltriysis of SII/lreme COllrt [)eCISIOIl Mal,illg (Ann Arbor: UIlI
vcrslty of Midllgan Press, 2000). 
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