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The Chinese Legal System

The legal system of the People’s Republic of China has seen significant

changes since reforms were begun in 1978. By 2001, after the second decade

of legal reform, law making and institution building have reached impres-
sive levels. The achievements of legal reform in China are many and varied,

but the imperative of maintaining supremacy for the Party-state remains a

salient feature in the process. This book analyses the major features of the

Chinese legal system on the eve of China’s accession to the World Trade

Organization, in light of tensions between international legal norms and

local legal culture.

An introductory chapter establishes the conceptual foundations for the
discussion of globalization and legal culture. The book then goes on to
discuss:

o Legal institutions: examines the ways in which the Chinese legal system
embodies tensions between imported legal norms and local legal
culture.

o Contracts and property: reveals the ways in which the Chinese legal
system embodies tensions between the imperative of state control associ-
ated with local legal culture and values about private property rights
and freedom of contract.

®  Human rights: examines how the legal system reflects tensions between
the goals of social welfare and social control, while also being subject to
pressure from abroad to improve human rights conduct.

o Foreign economic relations: examines the process and implications of
China’s accession to the World Trade Organization.

Essential reading for students and academics in the field of Chinese law, this

book will also prove extremely valuable for those interested in comparative

law, Chinese politics, international relations and the Chinese economy.

Pitman B. Potter is Director of the Institute of Asian Research at the
University of British Columbia. He is also Professor of Law and Director of
Chinese Legal Studies at the UBC Law Faculty. Dr Potter’s publications
include Legitimation and Contract Autonomy in the PRC (1992), Domestic Law
Reforms in Post-Mao China (1994), and Foreign Business Law in China (1995).
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Introduction

The legal system of the People’s Republic of China is the product of policy
decisions by the Party/state to build an institutional framework to support
economic growth. The decision to pursue legal reform, first articulated at
the Third Plenum of the 11th Central Committee Congress in late 1978,
was the result of a tentative consensus among the top leadership that paral-
leled a similarly tentative commitment to introducing market mechanisms
to the state-planned economy.! As a result, the legal reform effort has been
marked by political and policy disagreements over broader issues of
economic reform. Legal reform in China has also been complicated by issues
of political reform and by ambivalence about the introduction of ideals of
governance associated with the West. The linkage between economic and
legal reform has become even more evident in the context of China’s entry
into the World Trade Organization, where commitment to liberal legal
institutions is presented as the price of admission to a market-oriented
world trading system.

Foreign perspectives on China’s legal system often presume that the legal
reforms of the Deng Xiaoping era are more or less natural complements to
economic and social reform — and possibly a harbinger to political reform.
Foreign observers are invited to conclude that Chinese legal reforms express
an evolving willingness to approach governance in ways that are roughly
comparable to or at least compatible with those of the industrialized democ-
racies. These presumptions appear to be supported by the use in China of
institutional forms described in the familiar nomenclature of the liberal
legal tradition. Foreign observers are given to understand that Chinese
courts, lawyers, and judges are categorically comparable with those of liberal
legal systems, and that various categories of substantive and procedural law
in China parallel their liberal legal counterparts.

However, the legal system of the PRC offers students of law a signal
lesson in the dangers in uncritical acceptance of such easy comparisons. The
record of foreign involvement in China’s post-Mao legal and economic
reforms suggests the very real costs that ensue from the failure to understand
the ways in which legal institutions and processes borrowed from abroad are
driven by local conditions to operate in unexpected ways. Business deals
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continue to go awry as assumptions about the performance of legal actors
and institutions are proved unreliable. Diplomatic negotiations, ranging
from trade relations to cultural exchanges, are often jeopardized by failed
expectations about the content and performance of law and regulation.
While the challenge of managing relations between China and the world
extends far beyond the legal realm, attention to the local contexts for the
operation of law in China can contribute in important ways to avoiding the
costs of failed expectations.

This book is an attempt to explain the operation of the Chinese legal
system by reference to the interplay of foreign legal norms and local legal
culture. Legal norms refer to the values that underlie forms of law and legal
institutions. Much of the story of the PRC’s legal reform effort concerns the
struggle to adapt international norms to local conditions. Local legal culture
refers to the system of Chinese values and practices that informs legally
significant behavior. Despite the influences exerted by foreign legal norms,
Chinese law remains dominated by local legal culture. The development of
the Chinese legal system over the past twenty years has reflected a process of
selective adaptation, by which borrowed foreign norms about law and legal
institutions have been mediated by local legal culture. This process is partic-
ularly evident in the areas of legal institutions, contract, property, human
rights, and foreign economic relations, which are the focus of the chapters
following the conceptual overview on globalization and local legal culture
set forth in Chapter 1.

Legal institutions reflect much about the process of selective adaptation.
The notion of popular sovereignty that informs liberal legal institutions and
the accompanying norms restraining state action is largely absent in Chinese
tradition. Upon taking power in 1949, the Chinese communists used their
control of political and legal institutions to impose state control over virtu-
ally all social, economic, and political activities. The subservience of society
to the revolutionary state was justified by reference to discourses of perma-
nent revolution and class struggle. Economic relations were subject to the
dictates of an administrative planning system that reserved all property
rights to the state, imposed state supervision over virtually all economic
transactions, and brought business actors under the regulation of party
committees whose leaders were subject only to the controls of an obtuse
system of Party discipline. The post-Mao economic reform policies granted
limited autonomy to economic actors and their transactions. With this came
recognition of the need for relatively formal and predictable legal institu-
tions. However, as discussed in Chapter 2, legal reforms in the areas of
legislation, administration, and dispute resolution remain heavily influenced
by local legal culture.

In the regulation of property and contracts, the Chinese legal system
reflects tensions between imperatives of state control and local autonomy.
Building on a tradition where the notions of sanctity of private property
rights and the autonomy of contract transactions, which are at the heart of
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the liberal legal systems of Europe and North America, were largely absent,
the Maoist regime marginalized and restricted private contract and property
rights. Under the post-Mao legal reforms, contract and property systems
underwent significant changes as principles of autonomy, which appeared
increasingly comparable with liberal norms, were gradually accepted.
However, as discussed in Chapters 3 and 4, the limits to expansion of these
concepts are also evident, as primary authority remains with regulatory
bureaucracies.

In the area of human rights discussed in Chapter 5, the Chinese legal
system reflects tensions between imperatives of social welfare and social
control. Reliance on the doctrine of the right to development has permitted
the government to retain nearly absolute authority in defining and
protecting social welfare. Thus, provisions on labor law for example subordi-
nate the interests of workers to those of the Party/state. In the area of social
control, the Party/state retains its dominance despite reforms in criminal law
and procedure.

Chapter 6 addresses foreign economic relations, where the discourse of
she-waildui-wai (foreign-related) law suggests the extent to which China’s
foreign trade and investment regimes have reflected the same apprehensions
and ambivalence about the outside world that affect China’s foreign relations
generally. However, during the 1990s, China’s application to resume its seat
at the GATT and to join the WTO drove reforms in law and regulation in
foreign economic relations, encouraging greater stability and also gradual
harmonization of the rules governing foreign business with those governing
the domestic economy.

The Chinese legal system is constantly changing, in response to domestic
conditions as government policies respond to socio-economic and political
change, and in reaction to external factors such as WTO membership.
Changing local conditions caused by rapid economic growth will drive new
legislation and amendments of existing laws and regulations, while China’s
accession to the WTO will require far-reaching reforms that will affect
virtually all the areas of law examined in this volume. This dynamic process
can be understood more easily by reference to the process of selective adapta-
tion by which conditions of local legal culture continue to mediate the
application of legal norms associated with forms of law borrowed from
abroad. I would hope that this volume might be of some limited assistance
in furthering this process of understanding the ongoing evolution of the
Chinese legal system.



1 Influences on the
legal system

Norms and context

The legal reforms undertaken by the Chinese government since 1978 reflect
the interplay of foreign legal norms with a local context. At the very outset
of the legal reform process, legal reformers were admonished to learn from
China’s past and from the experience of foreign countries.! In light of the
limitations on the development of law and legal institutions during the
early period of the PRC, the past was of limited assistance. As a result, the
post-Mao law reforms placed heavy reliance on imported legal norms. Even
where China’s legal reformers looked to prior PRC experience, this was
strongly colored by foreign (mostly Soviet) ideals. Thus, the drafting of the
1978 Criminal Law and Criminal Procedure Law and the organizational laws
for the People’s Courts and the People’s Procuracies relied primarily on prior
drafts and enactments from the 1950s, which had been based largely on
Soviet models.? The 1981 Economic Contract Law was influenced signifi-
cantly by prior contract regulations, which were derived largely from the
Soviet and Eastern European experience.” The General Principles of Civil
Law (1986) were based on relatively well-developed drafts begun during the
1950s and continued during the post-Mao period, which themselves were
derived from the European and Soviet experience. Civil Procedure Law too
was drawn largely from European models.

As the economic reforms accelerated, China’s legal specialists looked
increasingly to Europe and North America for inspiration. During the
1980s, legislation on such matters as environmental protection, regulation
of foreign and domestic business, intellectual property, and civil procedure
and arbitration, and a host of other areas drew increasingly on European and
North American models.® International agencies such as the UN
Development Program and the Ford Foundation, as well as bilateral devel-
opment programs with the USA, Canada, Japan and the EU, played a
significant role in facilitating access to law models from abroad by Chinese
legal specialists.” The process of borrowing from abroad accelerated during
the second decade of legal reform as a wider array of legal scholars and offi-
cials recognized that China’s economic reforms required the Chinese legal
system to conform more fully with the international system.® Securities
regulation, tax reform, company law, and a range of other measures aimed
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particularly at regulating the domestic economy and China’s foreign
economic reflected norms and terminology drawn from Europe and North
America. As well, foreign influences in areas such as human rights, criminal
law and procedure, and administrative law set the context and many of the
parameters within which Chinese laws on these subjects were enacted and
enforced. Increased attention to individual rights permitted development of
tort law inspired by foreign models.” Taiwan civil law also served as an
important reference point for legal reform in China, as the writings of
Taiwanese jurists and the publication of Taiwanese law books in China
increased.'?

The content of international norms: globalization and the
spread of Liberalism

China’s efforts to borrow from foreign law models have coincided with the
spread of liberal norms of private law and the rising discourse of unification
of private international law and globalization.!! The term “globalization”
has been used to describe the contemporary spread of liberal ideals of free
markets and private law relations around the world.!?> While globalization
of private law is often juxtaposed against public law regimes aimed at a
collectivist approach to social welfare,'? it is also proposed as an antidote to
“crony capitalism” and other perceived ills in the economies of East and
Southeast Asia.'* While the capacity of the liberal industrial economies to
promote visions of globalization derives as much from political and
economic power as from the inherent wisdom of the ideas themselves,!’
there is little doubt that the influence of liberal ideals of private property
have spread dramatically in the past decade. The circumstances of the CISG
convention and the WTO agreements on intellectual property rights (TRIPs
Agreement), trade-related investment measures (TRIMs Agreement), trade
in services (GATS Agreement) and dispute resolution (the “Dispute
Resolution Understanding”) are particularly noteworthy examples of the
globalization of private law and private property regimes.! The CISG
convention establishes uniform default rules for international sales contracts
that impose norms drawn from the liberal market systems. The WTO
reflects inter alia the export of liberal notions of private property rights,
particularly in the areas of intellectual property rights enforcement and
protection of investment rights. The WTO’s Dispute Resolution
Understanding, particularly its provisions for binding decisions by dispute
resolution panels, reflects liberal norms of legal institutionalism.

The liberal legal norms associated with globalization constitute a belief
system driven by changing historical conditions of socio-economic and polit-
ical relations in Europe and North America. The essentially one-way
direction by which these norms are disseminated around the world reflects
the imbalances in political and economic power between developed and
developing economies that characterize the current dynamic of globalization.
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In the case of China, however, the effects of globalized legal norms are
confronted by powerful forces of local culture.

Local norms and conditions: the role of legal culture

The influence of local norms and conditions is expressed in part through
local legal culture. The efforts of numerous scholars to apply definitional
precision to the concept of legal culture have succeeded mainly in under-
scoring its elusiveness. Drawing on the interplay of sociology and political
science, Friedman defined legal culture in terms of customs and opinions,
and ways of thinking and doing about the law.!” Ehrmann’s review of
Friedman’s initial explorations views legal culture as essentially a variant on
political culture but in the realm of law.'® Lubman has applied the
Friedman approach more specifically to the study of law and legal culture in
the PRC and juxtaposed it with functional approaches,!” while Glendon
takes Ehrmann and Friedman a step farther still in an effort to identify
specific bases for comparison between different legal systems.?’ More
recently, Varga has explored the term by reference to a challenge/response
paradigm in the context of comparative perspectives ranging from the legal
anthropology of Gluckman and Diamond to the civil/common law
dichotomy and ultimately the Marxist revolutionary rejection of legal
culture.’! Each of these approaches underscores the importance of local
values and norms in the development of the belief system that informs local
systems of law.

The application of international liberal models of law and legal institu-
tions to China’s circumstances is affected by local contexts, particularly
political imperatives and the reception of legal norms by individual special-
ists and by groups in society.”> Mao Zedong’s suggestions to the contrary
notwithstanding, China is not a blank slate upon which can be written the
normative preferences of the regime, imported or otherwise. Rather, the effect
of imported law norms on local behavior and attitudes in China depends in
part on the extent to which the norms of the legal regime resonate with
existing values. The survival of customary norms despite new institutional
arrangements is a salient factor in political culture of modernizing societies,
and it no less evident in the area of Chinese legal culture.’> Whereas indige-
nous legal norms may emerge gradually through a process of formalization of
customary norms,>4 where law norms are imported, compliance requires that
these imported norms accommodate local norms and practices.

The reception of imported law norms may also depend on the extent to
which these respond to social and economic needs. Where traditional rela-
tional norms are ineffective to manage changing social and economic
conditions, new norms may emerge as an alternative.”” Thus, local accep-
tance of imported law norms may depend on a process by which traditional
norms that are unresponsive to new realities are discarded (“delegitimiza-
tion”) and replaced by new norms as part of an evolving belief system
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(“transvaluation”).2® As increased complexity in social and economic rela-
tions permits creation of increasingly diverse and broad relationships beyond
those of kinship and community, informal and subjective relational norms
may give way to norms of formality and objectivity.?’ Thus, in China,
compliance with imported law norms may depend not only on their accom-
modation of traditional norms and practices but also, paradoxically, on their
displacing traditional relational norms with norms of formality and objec-
tivity in response to new socio-economic conditions and the perceived needs
of members of society that result.

The reception in China of largely imported legal norms entails necessarily
an interaction of international and local values. In this regard, it is useful to
recall first that the liberal notion of restraining state power conflicts
strongly with the views of many in the post-Mao period (and earlier) that a
strong state is essential to China’s development.?® Chinese legal scholars and
officials today remain apprehensive about the applicability of Western legal
norms to China.?? Official statements about the proper role of law in
contemporary China suggest that Chinese legal culture draws on a reservoir
of Chinese tradition derived from Confucianism and its assumptions about
authority and hierarchy in social organization.’® While Confucianism and
the collectivist norms that it has engendered have been severely criticized by
many contemporary Chinese thinkers as overly authoritarian and repres-
sive,’! these remain powerful restraints on the penetration of foreign legal
norms associated with liberalism. The traditional supremacy of familial and
personal ties over institutional obligations remains strong, and the general
absence of social ideals of individualism affects the selection and application
of foreign legal norms.

Local norms in China derive from traditional values on social, economic,
and political relations, and also from local conditions. Accepting that
Chinese society is intersected by divisions of political and economic status as
well as gender, age, education, etc., we may expect differences of world view
and legal culture among disparate groups in society.’> While legal reform
was seen early on in the reform process as inseparable from the political
system,>> local social and economic conditions have gradually come to take
on greater importance. Legal reform is presented as a political consequence
of changing socio-economic conditions.>* While it is the Party/state that
determines China’s progress in the march toward socialism,?> recognition of
this progress nonetheless requires that the discretionary political power exer-
cised by the state under conditions of class struggle must yield to more
formal processes associated with law. By the mid-1990s, the discourse of
legal reform recognized changing socio-economic conditions and posited a
civil legal culture that suggested limits to intrusion by the state.’® While
the specific effects on local value systems stemming from the transformation
from the planned economy to a market economy remain uncertain, Chinese
scholars have noted the importance of building social values grounded in
morality and civility and expressed in part through law.?” While official
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views that China’s conditions justify distortions and denials of human rights
often reflect hackneyed arguments aimed at protecting the regime from crit-
icism for denying to Chinese people basic human rights widely considered
to be universal, local conditions are still seen as the foundation for rights
and other legal norms.?® Indeed, it is perceived that changes in local condi-
tions, namely the transition to a market economy, justify enforcement and
equality of rights.’? Recognizing the limits imposed by China’s public law
tradition on the use of law to support economic growth, Chinese scholars
have called for a new approach that might reconcile private and public law
paradigms. 4

Components of legal culture in contemporary China:
tradition, governance and society

Legal culture in contemporary China reflects intersecting influences of tradi-
tion, governance, and society. Traditional norms provide a context against
which operate the norms of contemporary legal culture. Governance
provides the context for official legal culture, while society provides the
context for popular legal culture. As I have suggested elsewhere, significant
tensions exist between official and popular legal culture in China,*!
although each of these elements influences the processes and outcomes of
borrowing from abroad that characterize the legal reform effort.

Traditional norms: hievarchy and the denial of private law

Much has been made of the extremely hierarchical nature of society in tradi-
tional China. Although elements of the legalist tradition were retained in
imperial China after the Han, these tended to focus on the severity of crim-
inal punishment rather than the objectivity and universality that the legalist
concept of fz extolled.*? Rather, the Confucian concept of /i (propriety)
dominated the regulation of social relationships and held that these were
inherently unequal. Inequality between men and women was also inherently
a part of Chinese traditional culture, not only under doctrines of
Confucianism but also in Daoism.*> Such inequality, and the hierarchical
social structures that resulted, were deemed essential to the orderly existence
of society. 44

However, the inherent inequality of social relationships proceeded from
an assumption of the basic natural equality of men.*> This did not extend
natural equality to women and differed in both content and consequences
from the concepts of natural law that derived from Greco-Roman ideas and
were used as the basis for challenging the authority of European royalty,
contributing to the fragmentation of European feudal society and the emer-
gence of civil law traditions.®® In China, the belief that man was born with
equal natural abilities and characteristics meant that achievement of status
was deemed to be the result of superiority in acquired virtue. Inequalities in
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social standing, economic wealth and/or political power were tolerated as the
natural and just result of varying degrees of attained virtue. Consequently,
there did not emerge a natural rights tradition that might have served as a
basis for demands for equality.*’

The dominance of social hierarchy was incorporated into legal norms that
permitted law to be applied subjectively based on social standing. Thus,
criminal sanctions were conceived and enforced differently based on the
identity of the parties involved and their position in the social hierarchy. 8
Family and property relations were dictated by the primacy given male
domination.*” Commercial law also reflected the ethic of social inequality
through emphasis on the role of custom in the formation and enforcement of
obligations, and the role of informal mediation through guild and clan orga-
nizations in dispute resolution.’® Social and economic relations in
traditional China were enforced largely through reliance on informal norms
that were consistent with regime norms about hierarchy yet were wholly
separate from the regime’s public law system. Thus, in the context of rural
life, rent payments were considered a private obligation between peasant
lessees and gentry lessors based on a reciprocal sense of obligation by which
the lessee’s payment of rent brought with it the lessor’s extension of protec-
tion against encroachment by the power of the emperor and his officials.’!
Although coercion employed by local state officials was in theory available
to ensure performance, it was generally avoided in favor of reliance on
private relationships.>?

Despite the predominance of private enforcement of obligations in tradi-
tional China, there did not emerge a system of private law. This was due to
the co-optation of local gentry by the state and to the fact that the state’s
legal regime provided few rules for creating and enforcing private obliga-
tions. In contrast to Europe, where local power holders (economic as well as
ecclesiastical) sought greater autonomy from the crown, in China no such
fractionalization of the local society emerged.’® Rather, the local gentry
upheld and enforced the authority of the empire, largely because their
autonomy and power were supported by the official Confucian norms of the
state. Local power holders had little incentive to create formal rules for the
regulation of social and economic relations, since these would limit their
discretionary power and potentially conflict with the authority of the state,
upon whose grace local power holders depended. Thus, the norms of hier-
archy in traditional China marginalized the possibilities for private law and
entrenched the authority of local power holders, who remained largely
outside the reach of law.

In contrast, popular attitudes often challenged inequalities in social rela-
tions and revealed concerns with fairness. The plays “Injustice to Dou O,”
“Liang Tianlai,” and “Yang Naiwu Yu Xiaobaicai” challenged rigid compli-
ance with the hierarchical order where it resulted in corruption and the
persecution and punishment of individuals who acted in accordance with
principles of Confucian virtue even while enjoying a lowly social status.>?
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The novels Hong Lou Meng (Dream of the Red Chamber) and Jin Ping Mei
(Golden Lily) offered parables of inevitable retribution for abusive behavior
by persons with privileged status.’> These and other works suggest that
there were tensions in traditional Chinese society between official norms of
hierarchy and popular norms of fairness. This dichotomy continues to influ-
ence Chinese legal culture today.

Governance and society: continued tensions between official and
popular legal culture

If we conceive of legal culture as entailing a pattern of reciprocal influences
between parallel phenomena of law and society,’® the concept offers a vehicle
for examining the responses to law reform in China and the interplay with
traditional social practices such as guanxi. Official legal culture reflects
norms of instrumentalism and formalism, each of which privilege the state’s
authoritarian role. Popular norms tend instead to prize informal relation-
ships and autonomy from the state.

Norms of vule: instrumentalism and formalism

The Chinese government’s approach to law is fundamentally instrumen-
talist.”’ This means that laws and regulations are intended to be
instruments of policy enforcement. Legislative and regulatory enactments
are not intended as expressions of immutable general norms that apply
consistently in a variety of human endeavors, and neither are they
constrained by such norms. Rather, laws and regulations are enacted explic-
itly to achieve the immediate policy objectives of the regime.’® Law is not a
limit on state power; rather, it is a mechanism by which state power is exer-
cised, as the legal forms and institutions that comprise the Chinese legal
system are established and operate to protect the Party/state’s political
power. In part as a result but also as a justification, Chinese constitutional
and legal arrangements must conform to China’s special circumstances,
which set the conditions for policy enforcement and the justification for
Chinese law’s departure from international or Western norms.>?

This approach to the role of law derives from a long tradition in Chinese
history where law has been aimed primarily to achieve social control but also
in pursuit of economic goals.60 This approach has been incorporated in
ideologies of rule through recent Chinese history, whether derived from the
Confucianism of imperial China, the republicanism of China under the
Kuomintang, or the Marxism—Leninism of China after 1949, which have
emphasized law as an instrument of rule. Throughout the 1950s in the PRC,
law and regulation were used to transform the economy and society to
achieve the revolutionary goals of the Maoist 1'egirne.61 The instrumentalism
of the Maoist regime was amply illustrated during the Anti-Rightist
Campaign, when, at a time that law had begun to be taken seriously as a
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source of norms and principles of general applicability that might give rise
to rights and protections for the populace, it was subjected to criticism for
obstructing the policy goals of the Party and state.%?

In the post-Mao era, efforts at legal reform have been couched mainly in
the language of instrumentalism — in part to enlist the support of conserva-
tive members of the regime who question the benefits of a legal system that
intrudes on the Party’s monopoly on power.®> While the “rule of law” (fazhi)
was to be preferred over the “rule of man” (renzhi), this was not to imply that
the Party/state should not use law for its political ends.®* In the words of
Supreme Court President Xiao Yang:

To ensure that the basic plan for running the country will be adhered to
for a long time to come, it is necessary not only to emphasize the basic
plan in Party documents but to have it stipulated in the constitution of
the country.®®

Legal reform remains confined to the discourse of “political-legal work” in
which Party leadership continues as a dominant theme.®® While Party
members are subject to Party discipline for violating the law, the Party
retains its authority to determine the content of law and the scope of its
application.67

The resilience of the instrumentalist notion of rule by law was under-
scored during the course of debates over including a reference to the “rule of
law” in the 1999 amendments to the Chinese constitution. Ultimately, the
phraseology that was agreed upon (yifa zhiguo) was itself a rather instrumen-
talist approach to the role of law in governance and society. This meaning
was reinforced by the insistence that the phrase “country ruled law” (fzzhi
guojia) be qualified by a reference to socialism (shebuizhuyi fazhi guojia), thus
ensuring that the legal system would remain subject to the panoply of state
and Party controls associated with socialism.%8

Legal instrumentalism ensures that legal debate is confined within
existing policy frameworks — calls for economic rights of citizens, for
example, must be couched in terms of constitutionally mandated impera-
tives to promote state and social interests.?” This draws on the discourse of
“economic law,” a legacy of the Soviet theorist Pashukanis, who held that
economic law could operate as a non-bourgeois instrument by which the
state regulates the economy.”® The dominance of public law ideologies has
remained strong, despite the enactment of the General Principles of Civil
Law in 1986 and despite the efforts of legal intellectuals to articulate a legit-
imate space for private law relations.”! One consequence of legal
instrumentalism as practiced in China is that laws and regulations are inten-
tionally ambiguous so as to give policy makers and implementing officials
alike significant flexibility in interpretation and implementation.”? Many
Chinese laws and regulations are replete with vague passages that do not
lend predictability or transparency to the regulatory process. While this
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does free the hands of political leaders to modify the policy foundations for
these measures and permits local implementing officials to use broad discre-
tion in ensuring that regulatory enforcement satisfies policy objectives, it
also makes uniform interpretation and enforcement difficult if not impos-
sible to obtain.

The instrumentalist bent of current policies of legal reform is comple-
mented by the role of formalism in the assessment of the effects of law.
Formalism in this sense means that the content of law is assumed to repre-
sent reality, with little if any inquiry permitted into gaps between the
content and operation of law.”> Law is not only seen as a tool by which
desired social, economic, and political goals can be attained but is also
presumed to be an effective tool. Where a policy is agreed upon and then
expressed through law or regulation, the law or regulation serves as a
conclusive indicator that the policy is being enforced. To a large extent, this
formalism is a predictable consequence of the instrumentalism that drives
the enactment of law and regulation. While consensus is difficult enough to
achieve concerning the legislative and regulatory enactments that are expres-
sions of policy ideals, it is nearly impossible to achieve in the area of
implementation due to the numerous political trade-offs that accompany
policy enforcement.” As a result, policies and the laws and regulations that
express them are replete with thinly veiled compromises that represent
programmatic ideals rather than implementational details. Where elaborate
inquiry into implementation is likely to raise issues that may threaten the
political consensus or even the policy ideals, such inquiry is not pursued.
Rather, the content of law is seen as coterminous with its operational effects.
In China’s contentious policy environment, the ideal and its implementation
become one.

Popular norms: informal relationships and autononry

In contrast to the instrumentalism and formalism of official law norms,
popular legal culture seems wedded to more informal mechanisms that insu-
late the parties from state intrusion. While surveys of popular attitudes
about law suggest that economic actors have gradually come to recognize
that formal law provides an element of predictability that can enhance busi-
ness success, the dynamics of informal relationships continue to operate in
juxtaposition to reliance on formal rules.”> As significant as public hopes
may be for the development of an effective legal system, however, expecta-
tions appear to remain relatively low, and preference is still given to
extra-legal mechanisms for achieving goals.

The importance of informal guanxi relationships remains significant in
the operation of the PRC legal system.”® The role of informal relational ties
operates alongside law and legal institutions,’” reflecting in part the weak-
ness of institutions for managing social, economic and political relations and
allocating resources.”® Informal relations represent a coping mechanism that
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substitutes for the norms and processes associated with formal institutions.
The continued dominance of the state in Chinese society and the relative
absence of formal institutional limits on state power continue to militate in
favor of informal relationships. As the state takes on the attributes of the
industrial firm,’”? guanxi relations become increasingly important in
economic relationships. The prevalence of clientalism in market relations is
another aspect of this phenomenon,®® while the importance of building
guanxi relations as a strategy for pursuing group interests in the absence of
formal institutional structures is evident in the emergence of “civil associa-
tions” (minjian xiehui).8!

In the context of the effort to build a legal system in China, informal
personal relations and formal institutional relations can be seen to work
together. The traditional guanxi system retains its importance but must
operate alongside an increasingly formal set of largely imported rules and
processes made necessary by the increased complexity of social, economic,
and political relations. Thus, guanxi becomes an asset that can be banked or
deployed as needed to serve the interests of the holder in the context of a
larger institutional system.®? As an expression of social capital, guanxi oper-
ates along with other mechanisms, economic or symbolic capital for
regulating social, economic, and political relationships.®> In the course of
China’s ongoing legal reforms, the role of guanxi may increasingly be seen as
a complement to rather than a substitute for the formal institutions. But it
is a necessary complement, which permits economic actors to conduct their
affairs with some degree of insulation from state intrusion.

Legal authorities: interpreters of local norms

Interaction with foreign legal models and forms is also mediated by legal
specialists in China, who by and large reflect the views of the state and the
elite.3 These actors are important because they are directly involved in the
selection and application of legal norms, and thus they operate at the inter-
section between local traditional viewpoints and newly available legal
norms. At the outset of legal reform, the regime depended on a surviving
cadre of legal specialists who had withstood the persecutions of the Anti-
Rightist Campaign and the Cultural Revolution. This community of legal
intellectuals extended to judges, lawyers, legal scholars and others, who
developed specialized legal knowledge in response to the legal reform effort.
Although their main role initially was to generate the terminology and
normative structures for the legal reforms that accompanied broader
economic and political reform policies and policy proposals, members of this
community also used their specialized knowledge to protect and expand
their influence. While they are divided by policy preferences, institutional
loyalties, family and personal ties, and all the other cleavages that rend
Chinese society, commonalities in occupational outlook and professional
training permit this community of legal intellectuals to unite in their
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support for expanded reliance on specialized knowledge about the law.®
This serves as a major stimulus, bringing the discourse of law and legal
institutions to the center of the political and policy realm.

However, the influence of China’s legal intellectuals is colored signifi-
cantly by several factors. First, many law specialists who are now in
relatively senior positions were enlisted to the law reform effort initially on
the basis of their knowledge of English and had little if any formal legal
training. Those who do receive formal legal training are often driven to
formalized rote learning of the content of rules, to the neglect of legal anal-
ysis of rules and their application based on varying factual situations.® And,
as is the case with other elite sectors, selection for legal research and
teaching posts, as well as judicial positions, continues to give significant
weight to political loyalty and Party membership. Beset by the tension
between political criteria and legal scholarship, a few courageous and inno-
vative scholars have endeavored to rely on Chinese socialist ideological
principles to give legitimacy to theories about the rule of law.8” Thus,
despite their potential to act as a community with a specific interest in
promoting reliance on legal knowledge, China’s legal intellectuals often lack
academic training, career exposure, and intellectual commitment to the
liberal ideals that are embodied in the legal norms they are charged with
selecting and interpreting. As a result, a few notable individual exceptions
notwithstanding, the legal intellectual community often has neither the
capacity nor the temperament to resist the regime’s instrumentalist
approach to law reform.

In addition to the influence of legal intellectuals, an expanding range of
bureaucratic officials associated with various legal institutions has developed
bureaucratic interests that mandate their support for the institutions to
which they were attached. This is a product of institutional and political
incentives, however, rather than of legal education or world view, as many
officials in legal departments have little formal training in law but nonethe-
less promote reliance upon the legal discourse that identifies and legitimates
their offices. Yet, while their influence is significant, in many cases more so
than that of the legal intellectual community, legal bureaucrats remain
essentially bureaucratic-political actors. To the extent that they employ legal
norms primarily in pursuit of bureaucratic-political goals, legal bureaucrats
tend to reinforce the subordination of law to state power.

Summary

While most of the legal forms, structure, and terminology currently used in
China derive from concepts of European and North American liberalism,
their operation still reflects the influences of local legal culture. The influ-
ences of tradition, governance, and society suggest diverse perspectives on
the role of law that will affect reception of globalized legal norms.
Expectations about the performance of the institutions and rules of PRC law
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should proceed with due recognition that what is at work in the Chinese
legal reform effort is a process of selective adaptation, by which the forms of
law borrowed from abroad are given meaning based on the norms of local
legal culture.
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Informed by the interaction of legal norms and local context, the Chinese
legal system has seen significant changes in its institutional framework. Of
particular importance are institutions of law making, administration, and
dispute resolution. As with other aspects of the Chinese legal system, insti-
tutional developments are influenced by international and foreign norms.
However, in contrast to the substantive law areas of contract, property,
human rights, and foreign economic relations, where doctrinal content was
often a reaction to foreign norms, in the institutions area international influ-
ences did not come into play until after the institutions had already been
established.

Legislative reform

Among the significant achievements of the legal reform era has been the
development of the National People’s Congress and its legislative functions.
Under the PRC Constitution, the NPC’s legislative duties extend to
enacting basic statutes of national application, as well as passing amend-
ments to the Constitution and reviewing decisions by the State Council and
the NPC'’s own Standing Committee (NPC-SC).! Legislative work is subject
to general oversight by the NPC’s Legislative Affairs Work Committee (Fa/u
gongzno weiynanhui or Fagongwei), which coordinates the work of various
specialized committees responsible for such areas as finance, education and
science, foreign affairs, and culture. Communication with bureaucratic
departments of government is handled through liaison between the
Fagongwei and the Legislative Bureau (Fazhbiju) of the State Council, which
coordinates legislative proposals and drafting for the various administrative
ministries. While the record of consultation is uneven, the links between the
Fagongwei and the Fazhiju represent a potentially useful mechanism for coor-
dinating legislation with administrative rule making.

Delegates to the National People’s Congress are elected from lower-level
people’s congresses, although many deputies are appointed. Deputies to local
people’s congresses are generally selected through an increasingly competi-
tive election system governed by the dictum that the number of candidates
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should exceed the number of positions (houxianren de ming'e duoyn yingxuanren
de ming’e).” This does not mean that elections to local people’s congresses are
fully democratic affairs, however, as many “honorary” deputies are
appointed, and the selection of Party-approved candidates is frequently a
foregone conclusion regardless of nominal opposition on the candidate roles.
Nonetheless, NPC deputies are increasingly active in representing the inter-
ests of their local constituencies.’> Deputies are also increasingly active in
proposing legislation, although broader data suggests that the Party and
state bureaucracies continue to dominate most legislative proposals.*

Strengthening the NPC: conflicts over the Party’s role

While the role of the NPC was traditionally circumscribed by Party prerog-
atives, during the early 1980s NPC-SC chairman Peng Zhen began to use
the institution to build a political power base. Peng oversaw revisions to the
1982 Constitution that expanded the legislative and administrative powers
of the Standing Committee.” Whereas previously the NPC-SC had served
mainly to relay agenda items already decided by the Party Politburo and to
organize full meetings of the NPC, the 1982 Constitution authorized the
Standing Committee to enact laws and also to supervise the work of the
State Council and other administrative bodies.® Throughout the period of
his tenure as chairman of the NPC-SC, Peng Zhen consistently argued in
favor of a stronger role for the NPC and the lower-level people’s congresses.’
Peng also suggested that the Constitution had increased the powers and
authority of the local people’s congresses to enact local laws and regulations
and to handle economic legislation.® Peng asserted that the NPC-SC must
work according to the expanded legal authority given it, even if this caused
conflicts with other state organs.”

Peng Zhen'’s efforts to strengthen the role of the NPC-SC were continued
by his successor as chairman, Qiao Shi. For example, Qiao’s speech to the
closing session of the Eighth NPC in March 1993 emphasized the impor-
tance of legislative institutions lending a degree of permanence to law
making to insulate it from the whims of particular leaders.! Qiao’s
apparent approval of the notion of legislative superiority over the Party
signaled further support for the NPC and its Standing Committee.!! Qiao’s
speech to the Fourth Session of the Eighth NPC in March 1996 reiterated
the theme:

Running the country according to law is an important guarantee for
strengthening the Party’s leadership. Party organizations at all levels
and the broad masses of party members, especially leading cadres,
should conscientiously observe and safeguard the Constitution and laws,
carry out their activities within the constitutional and legal framework
in accordance with the provisions of the party constitution; act in strict
accordance with the law and set an example for all sectors of society. We
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should resolutely oppose the practices of substituting laws with one’s
words and overriding laws with one’s power.'?

Aside from emphasizing doctrinal matters such as equality before the law,
Qiao also stressed the role of the NPC-SC not only in originating and
passing legislation (by implication downplaying the Party’s controlling
role), but also in enforcement through “earnestly performling} its important
functions of supervising enforcement of the Constitution and laws, and the
work of the state’s administration, judiciary and procurate.”!3

By adopting expansive interpretations of the NPC’s legislative and
broader supervisory roles, Qiao seemed to use his NPC-SC position, as did
Peng Zhen before him, as an institutional power base in the context of elite
political struggle. In the end, however, differences between Qiao Shi and
Jiang Zemin on questions over Party leadership of the law-making and law
enforcement processes led to Qiao’s loss of his Politburo seat and his chair-
manship of the NPC Standing Committee.'* His successor, Li Peng, has
continued to champion the NPC’s legislative activities, although with
greater public attention to Party prerogatives. Speaking to the Ninth NPC
Standing Committee in March 1998, Li emphasized that legislative activi-
ties derived from the directives of the Party:

The 15th CPC National Congress put forward that it is necessary to
“strengthen legislation work, improve the quality of legislation, and
form a socialist legal system with Chinese characteristics by the year
2010.” In order to attain this goal, the Ninth NPC and its Standing
Committee are facing a very heavy and formidable task in legislation
work. !

Qiao Xiaoyang, vice-chairman of the NPC Law Committee and Fagongwei,
put it more directly:

We uphold that the Party’s leadership over the state also requires that
the national legal system is unified because one of the ways the Party
leads the government is to upgrade Party proposals into laws through
legal procedures. Only through a united national legal system can we
guarantee the Party’s centralized and unified leadership over the state. 10

The increased importance of the NPC as a resource in elite politics has
worked to elevate the stature of China’s legislative apparatus. The increased
prominence of the NPC-SC, and by extension the NPC itself, has already
given new significance to debates over legislation. An increased vigor has
attended legislative debates, as contending institutions and individuals have
engaged in bargaining and the manipulation of political resources in order
to ensure favorable legislative outcomes. In a sense, the use of the NPC as a
tool of political struggle and the increase in meaningful debate within its
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legislative chambers signifies the increased importance of the NPC as a
source of political authority. It is this dynamic that raises the possibility for
the NPC to serve also as a source of legal authority, as the bureaucratic-
political aspects of the NPC lend the institution a degree of importance that
traditional and Maoist Chinese legal culture would not.

Legislation law

Authoritative discourse on legislation has changed but slowly over the past
twenty years. In the early 1980s, law was referred to explicitly as a “reflec-
tion of the will of the dominant class” (fanying tongzhi jieji de yizhi) that is set
or approved by the state (you guojia zhiding huo pizhun de), such that the prin-
ciple of Party leadership is mandated by the Constitution (Zhonghua renmin
gonghegno guiding: Gongmin bixu yonghu Zhongguo gongchandang de lingdao)."’
In the late 1980s, the socialist legislative system remained an expression of
Mao Zedong’s thought with its emphasis on proletarian dictatorship and
Party leadership.'® In the early 1990s, legislation was authoritatively
referred to as “a process by which the will of the dominant class is expressed
as the will of the state” (/ifa shi tongzhi jieji yizhi tixian wei guojia yizhi de
grocheng), such that the socialist legislative system required adherence to
Maoist principles of Party leadership.!”® While some legal scholars were
calling for these instrumentalist norms to give way to normative standards
of justice, change was slow in coming.?"

By the end of the 1990s, however, efforts were underway to draft a
Legislation Law. A “specialists’ draft” of the proposed legislation prepared
mainly by legal academics called for greater democracy and scientific-ness
(kexuehua) in order to improve the quality of legislation.?! In contrast to the
instrumentalist purposes of furthering social and economic order and
socialist development that characterize the bulk of PRC law and regulation,
the “specialists’ draft” emphasized protection of people’s interests, principles
of fairness and equality, legislative procedure and clear lines of jurisdiction
and authority, adherence to democracy and openness, consistency within the
legal system, and objectivity and investigation as the basis for legislation.

The Legislation Law of the PRC was enacted at the Third Session of the
Ninth National People’s Congress, March 15, 2000, and came into effect on
July 1.22 While the law carries forward many of the recommendations of the
“specialists’ draft” in areas such as clarification of jurisdiction and lines of
authority,?? the final legislation drew back significantly from the principles
of democracy and openness proposed by the specialists. NPC Standing
Committee discussions on the statute focused on compliance with the
Constitution (and by implication the imperative of Party control); the
central tasks of the Party and state on reform, development and stability,
democracy, and the mass line; and perhaps most importantly, the principle
that “strengthening Party leadership is the fundamental guarantee for
making a success of legislation.”?* The Party’s central role would remain. In
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the words of NPC vice-chairman Wang Guangying: “the People’s Congress
has consciously accepted CPC leadership in its work. This view has been
seconded by vice-chairman Cao Zhi: “In performing the work of the People’s
Congress, we should uphold CPC leadership.”?> By qualifying references to
democratic participation with provisions on the mass line and participation
by the “whole people,” the discourse of legislation law emphasized pro forma
representatives of particular organizations, classes and groups that are care-
fully screened and selected by the Party.?® Indeed, the Legislation Law’s
preamble reiterates the familiar litanies of the socialist legal system with
Chinese characteristics (you Zhongguo tese de shebui zhuyi fazhi) and the
country being governed by socialist law (shehuizhuyi fazhi de guojia) that have
served as the basis for continued Party authority over the legal system.

The Legislation Law reflected ongoing policy tensions over law-making
institutions and processes. While the NPC gained increased authority and
independence, the imperative of Party control remained ever-present.
Tronically, it is the National People’s Congress formal monopoly on legisla-
tive action that works to perpetuate its subservience to Party power. For
just as law remains an instrument of policy generally, so too must legisla-
tion reflect the policy goals of the regime. While nuanced analyses of the
need for well-drafted legislation emerge with greater frequency from the
legal academy in China, many proponents of careful legislation also argue
that legislation must be aimed at managing social relationships successfully
without hampering production and development.?’ Legislation remains an
exercise in policy formulation and enforcement that is the province of the
state exercising its mandate to govern. Legislation that is the product of
initiative by autonomous social groups is rarely if ever considered a legiti-
mate part of the exercise. While references to national conditions as a
required referent for civil legislation can be taken as suggesting that the
state’s law-making activities must defer to local needs, the parallel assertion
that the state retains the legitimate monopoly to determine the status and
direction of China’s development project means that local conditions will
be determined in the light of state priorities.”® As a result, legislative
bodies must reflect the policy priorities of the state and the Party. Indeed,
the possibilities for law reform generally remain subject to conclusions by
the Party as to China’s progress toward socialism.?? Legislation is seen as
proceeding necessarily from assessments about national conditions, which
remain subject to determination and assessment by the Party state. Thus, it
is the policy determinism that pervades legislation that at once lends
power and authority to the NPC and also ensures its subservience to the
Party.

Administrative reform: restraining the bureaucracy

Administrative bureaucracies in China have long dominated the process of
governance, to the extent that administrative decision making virtually
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eclipsed the law-making authority of the NPC system. The most recent
decade of legal reform saw efforts to curtail the power of bureaucratic agen-
cies through administrative law. While international influences have been
evident, they have been muted by the political imperatives that drive
bureaucratic behavior and reform.3?

Judicial review and the Administrative Litigation Law

The Administrative Litigation Law (ALL) formalized the authority of the
People’s Courts to review administrative agency decisions.’! The enactment
of the ALL was part of a broad effort by the Party to make decisions by
administrative agencies more accountable and to provide remedies for
administrative misconduct.>> Administrative law was viewed as essential to
the effective control of the bureaucracy.?> The need for administrative law
was also viewed as useful for promoting managerial autonomy in the context
of the economic reform program.>?

The ALL was formally enacted at the Second Session of the Seventh
National People’s Congress in March 1989. Legal Affairs Commission
Director Wang Hanbin’s explanatory speech focused on the importance of
the legislation in ensuring legal restraint on bureaucratic action.?®> Although
originally the law was to take effect on April 1, 1990, the date was delayed
until October 1, 1990, in order to permit further consensus building in
preparation for the law’s coming into effect.3¢

The ALL (Article 5) authorizes the People’s Courts to determine whether
a challenged administrative decision is lawful and in accord with relevant
laws and regulations. Under ALL Article 54, the People’s Courts have the
power to quash illegal administrative orders; to compel administrative
action and to revise unfair administrative sanctions. Administrative cases are
to be heard before specialized “Administrative Adjudication Chambers”
(xingzheng shenpan ting) established in the People’s Courts.>’ By the date the
law came into effect, 2,600 tribunals under the provincial and local courts,
staffed by 8,000 judges, had been established to handle ALL cases.?®

The ALL’s provisions supporting judicial review

The basic tenet of the ALL supports judicial supervision over administrative
action, as the courts are empowered to quash illegal administrative decisions
and to revise administrative penalties that are obviously unfair. The ALL
supports expanded judicial review through provisions on the scope of cases
accepted; the types of party that may bring suit or that may be compelled to
appear as defendants; trial procedures and enforcement provisions; and
provisions for tort damage remedies. Under Article 11 of the ALL, the
People’s Courts have authority to hear suits brought by citizens and juridical
persons® (including foreign businesses?®) regarding challenges to adminis-
trative decisions imposing punishments and fines; restricting or infringing
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on property rights; intervening in business operations; denying licenses; and
a number of other matters.

The scope of cases subject to judicial review is extensive and permits chal-
lenges to a wide range of administrative conduct. The broad scope of
administrative conduct subject to review under the ALL is intended to curb
bureaucratism and prevent abuses of power by administrative officials who
impose their will without reference to or support from regulatory rules.*!
This has significance not only to encourage administrative regulation but
also as an anti-corruption measure, discouraging officials from enforcing
regulations inconsistently based on favoritism and patronage.

Procedural rules

The ALL (Article 25) permits any administrative organ to be brought before
the court as a defendant and allows a wide range of tangible and testimonial
evidence to be admitted in the course of administrative litigation proceed-
ings (ALL Article 31).*2 The burden of proof is on the defendant
organization to show that the administrative act complained of was lawful
(ALL Article 32).> Mediation is not available in proceedings under the
ALL.* Plaintiffs who suffer harm as a result of improper administrative
action may claim compensation in tort (qz'mbwm).45 Prior to the ALL
coming into effect, a meeting of the State Council was held at which each
ministry was directed to set aside budgetary allocations for use in paying
possible tort claims under the ALL, and indeed the issue of how to fund such
payments has not yet been fully resolved.4¢

EXHAUSTION OF ADMINISTRATIVE REMEDIES

Article 37 of the ALL allows plaintiffs to seek judicial review of administra-
tive decisions directly, without first seeking administrative reconsideration
(fu yi), a procedure that entails review of lower-level decisions by supervisory
administrative bodies.*” In an effort to prevent delays by administrative
organs in responding to requests for reconsideration, the law provides that in
the event that an administrative organ fails to respond to an application for
reconsideration within two months from the date of receipt, the applicant
may bring the case directly to the People’s Court for review (ALL Article
38).48 This was a very hotly debated issue, as administrative agencies repeat-
edly urged that all administrative remedies be exhausted before the courts
would hear a case.®

After the ALL was promulgated, calls were made for further restriction of
the f yi process by imposing procedural limits on reconsideration organs.>®
Regulations on reconsideration were enacted in 1990, which formalized the
role of reconsideration offices in state administrative agencies and raised a
significant barrier to judicial review under the ALL.’! The regulations
impose deadlines on administrative agencies for conducting the reconsidera-
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tion process that are consistent with the two-month deadline specified in the
ALL, but administrative plaintiffs are also required to satisfy substantive and
procedural criteria before administrative reconsideration (and ultimately
review under the ALL) is available.’? Sensitive to the possibility that admin-
istrative agencies will use the f# yi process to thwart review under the ALL,
some legal scholars have urged that f# yi decisions be based explicitly on
laws and regulations, thus permitting a court to make a determination more
easily as to whether the administrative decision under review was lawful
under the referenced provisions.>?

While the regulations were revised in 1994, obstacles to judicial review
remain.”? The Law on Administrative Reconsideration (1999) imposes
procedural requirements on administrative agencies in handling f« yi appeals
but also limits access to judicial remedies.”> While the new law (Article 19)
permits applicants to file complaints with the People’s Courts where the
administrative agency from which reconsideration was sought fails to act
properly, the statute also emphasizes (Article 20) the authority of higher-
level administrative organs to compel performance at lower levels, thus
potentially extending the process of administrative reconsideration and
denying effective judicial oversight.

ENFORCEMENT PROVISIONS

While the courts have authority under the ALL (Article 54) to quash (or, in
limited instances, modify) administrative decisions and to compel adminis-
trative action, the practical effectiveness of this authority depends on
enforcement. One of the widely recognized problems with the legal reforms
and the rebuilding of the court system after 1978 concerned the refusal of
state and Party officials to obey court judgments.’® The ALL acknowledges
this problem and gives courts power to order banks where administrative
units have accounts to transfer funds directly to the aggrieved party in cases
where refunds of fines or awards of damages are appropriate (ALL Article
65(1)).

The courts may also refer enforcement to the next highest administrative
level over the administrative defendant or to the criminal authorities (ALL
Arts. 65 (iii) and (iv)). These provisions parallel the use of fines and manda-
tory bank transfers as enforcement measures under the PRC Civil Procedure
Law’/ and the PRC Economic Contract Law’® and strengthen the power of
the courts to enforce their decisions. Nonetheless, concerns over enforcement
were raised shortly after the enactment of the ALL.%?

Obstacles to effective judicial review

Despite its provisions supporting judicial review of administrative conduct,
the ALL contains a number of problematic provisions that dilute its effec-
tiveness. In particular, the courts hearing ALL cases are authorized to review
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only the legality and not the propriety of administrative decisions (ALL
Article 5).% Since Chinese regulations are drafted to give officials maximum
discretionary authority and so are often intentionally vague and ambiguous,
it is difficule, if not impossible, to establish that any but the most egregious
conduct was actually in violation of existing regulations. And since the
courts have expressly been denied power to pass judgment on the propriety
of administrative decisions that are not in violation of specific laws and
regulations, administrative decisions that represent abuses of discretion but
are technically within the law may not be overturned under the ALL.

The ALL also places significant limits on the range of decisions that the
People’s Courts are authorized to review. Judicial review does not extend to
Party decisions or to:

® state acts involving national defense or diplomacy;

e the inherent validity of administrative laws and regulations or of admin-
istrative decisions or orders of universal application;

e the validity of administrative personnel decisions; and

e specific administrative acts that the law provides are subject only to
final decision by administrative authorities (ALL Article 12).

The ALLs provision that the courts may not review the inherent validity of
administrative regulations (Article 12(ii)) indicates that the political system
retains ultimate authority to determine the validity of laws and regulations.
The reluctance to permit the courts to substitute themselves for the legisla-
tive organs of government was at the root of this restriction.®! At issue was
the matter of legislative authority, and the view that the power to determine
the essential validity of laws should remain solely with the NPC legislature
or the delegated administrative departments of the State Council.®? The
contradiction was recognized that the courts could not adjudicate adminis-
trative cases effectively without ruling on the validity of underlying
administrative regulations.> Nonetheless, the courts were barred from
making such judgments. As a result, a decision by an administrative agency
can be overturned by a court only if the decision is in violation of the
agency’s own rules, while the legality and interpretation of these rules
remain the province of the agency, not the court. In response, the point has
forcefully been made that the State Council should enact special rules
permitting judicial interpretation of administrative laws and regulations.®*
The ALL also limits the authority of the courts to substitute their own
judgment for that of the administrative agency.®> Although arguments were
raised in favor of limited powers of the courts to amend administrative deci-
sions,°® resistance by administrative organs was sufficiently strong to
prevent inclusion of such powers in the ALL. The final text permitted judi-
cial amendment of administrative decisions only in cases of administrative
penalties that are deemed manifestly unfair (ALL Article 54(iv)). Generally,
however, courts were not to be substitutes for the administrative organs
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themselves and were thus limited in their authority to revise administrative
decisions.%’

Notwithstanding suggestions that the courts will be granted broader
review authority as the system is perfected,%8 the limits on the scope of the
judicial review continued to undermine the capacity of courts to exercise
external supervision over administrative action. Ten years of practice under
the Administrative Litigation Law suggest that protection against adminis-
trative abuses through effective judicial review remains an elusive goal.%” In
part, this is due to the intent and limited reach of the statute,’? but popular
confidence in the law’s effectiveness is limited — a study published in 1998
suggested that less than 20% of potential claimants would be willing to file
actions under the Administrative Litigation Law.”!

Administrative remedies and supervision

The judicial review provisions of the ALL were augmented by those of the
State Compensation Law (SCL), which permitted awards of compensation to
individuals and organizations harmed physically or financially by unlawful
bureaucratic action.”> However, like the ALL, the SCL remains relatively
weak as a basis for challenging misdeeds by high officials. The statute
excludes the possibility of compensation for harm by officials acting outside
the scope of their duties, where the complainant has caused harm through
their own acts, or “under other circumstances prescribed by law.” The law
also requires that aggrieved parties file their claims first directly with the
administrative agency charged with wrongdoing, an exhaustion of remedies
requirement that may deter potential claimants. The empirical record
suggests considerable weakness in implementation of administrative rules on
compensation. A study published in 1998 indicated that of the 1,646 cases
filed with the Beijing People’s Courts at all levels during 1990-96, only
seven resulted in compensation to the complainant.”? In 1999, the People’s
Courts throughout the country handled only 6,788 cases involving claims
for state and administrative compensation.”

Efforts to restrain bureaucratic power have also been extended to adminis-
trative rule making, although the impetus once again turns on compliance
with higher-level directives rather than accountability to the subjects of rule.
Measures to rein in the rule-making powers of the bureaucracy were
attempted during the first decade of legal reform, exemplified by the
“Provisional Regulations on the Procedure for Enacting Administrative Laws
and Regulations,””> which purported to establish limits on the rule-making
authority of administrative offices and departments based on their relative
ranking in the bureaucratic hierarchy. However, supervision of the rule-
making practices of bureaucratic agencies was confined to the authority of
superior-level departments. This process was formalized in the
Administrative Supervision Law (1997), which authorized superior-level
agencies to require subordinate units to amend or annul their regulations
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where inconsistent with superior laws and regulations.”® However, due to its
limits on the rights of affected parties to bring legal action against errant
officials, the statute offers little support for the subjects of administrative
action to challenge bureaucratic rule making. The statute does permit
higher-level administrative organs to monitor activities by lower-level offi-
cials to ensure compliance with valid laws and regulations and to curb
corruption.”” Ongoing efforts to draft a law on administrative procedure may
help to strengthen this process, although it remains uncertain whether these
will extend to judicial review of decisions and behavior by Party organs.’®

Institutions for dispute resolution

China’s dispute resolution system has undergone substantial changes over the
past twenty years of legal reform. The transition from a planned to a market
economy has required new structures and processes for resolving disputes
between increasingly autonomous economic actors. The dispute resolution
system that has emerged over the past decade in particular also operates in
the context of China’s participation in the international economic system.

Development of dispute resolution institutions

The first decade of legal reform in the 1980s saw revitalization of judicial
institutions under the tripartite arrangement known under the rubric of
gong-jian-fa. The triumvirate of public security (gong an); procuracy (jian cha)
and the courts (fayuan) were viewed primarily as instruments for main-
taining social order and public security, and confirmed the continued
influence of a public law paradigm. However, with the expansion of
economic reform, and particularly the expansion of market-oriented policies
in the 1990s, the courts were called upon to play a stronger role in private
commercial litigation, acting independently of the public security and
procuracy organs.”?

The courts’ overall jurisdictional structure is set forth in the Organic Law
of the PRC for the People’s Courts.3” The Supreme People’s Court, which
administers the court system as a whole, also acts as a trial court at the
national level and as a court of final appeal. At the provincial and prefecture
levels, respectively, the Higher- and Intermediate-Level People’s Courts hear
appellate and trial cases. The Basic-Level People’s Courts hear trial cases at
the county level. While special rules exist by which litigants can request a
deciding court to review its own decision, litigants are discouraged from
pursuing unreasonable and troublesome applications.8! On the other hand,
the Supreme Court’s record of reviewing appeals suggests that it is quite
prepared to overrule lower court decisions made in error.%?

The People’s Courts were initially subdivided into specialized criminal,
economic, and civil trial divisions (shempanting), but in the late 1980s new
divisions were added for intellectual property, foreign economic matters, and
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administrative law.33 Reflecting the increased importance of China’s foreign
ties, a renewed effort was made beginning in 1990 to set up specialized
tribunals for handling civil cases involving foreigners.84 This differentiation
between economic and civil tribunals reflected tensions between the conven-
tional (and still dominant) public law paradigm, which espoused Party/state
leadership of social and economic relations under the rubric of economic law,
and an emerging private law discourse that contemplated greater autonomy
for civil law relations in the economy and society.®>

Judicial practice is subject to the Civil Procedure Law of the PRC (1991).
The legislation significantly revised the 1982 draft and signaled an effort to
give the courts greater authority to resolve an increasingly large and
complex array of private disputes. Whereas the original 1982 draft had
imposed mediation as a process required at several instances in the course of
civil court proceedings, the revised text of the statute all but abolished
mediation as a requirement. Instead, courts were given increased authority
to resolve disputes authoritatively rather than through party consensus. As
well, the law clarified the responsibility of the People’s Courts to enforce
foreign arbitral awards under the New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, to which China acceded with
effect from 1987.8¢

Arbitration of disputes has emerged as a workable alternative to reliance
on the judicial system.%” Arbitration of disputes involving Chinese domestic
enterprises is handled by various administrative departments with jurisdic-
tion over the subject matter: for example, labor disputes are handled by the
local labor administration, while contract disputes are under the authority of
the State Administration for Industry and Commerce (SAIC).%8 Under both
the revised Economic Contract Law (1993) and the Unified Contract Law
(1999), significant encouragement was given to arbitration of contract
disputes. Chinese courts have actively engaged in arbitration as a more flex-
ible alternative to the litigation process required by the Civil Procedure Law.
Maritime disputes are subject to the China Maritime Arbitration
Commission. Under the Arbitration Law of the PRC (1995), arbitration of
domestic commercial disputes has devolved from administrative agencies
such as SAIC to local chambers of commerce and other quasi-civil organiza-
tions.

Arbitration and conciliation between Chinese and foreign parties in
economic and trade matters were traditionally under the exclusive jurisdic-
tion of the China International Economic and Trade Arbitration
Commission (CIETAC) under the China Council for the Promotion of
International Trade (CCPIT) in Beijing and its sub-councils in Shanghai and
Shenzhen. The CIETAC Arbitration Rules have been amended several times
to accommodate the concerns of foreign parties and to accord with the
requirements of the PRC Arbitration Law (1995).8% Unlike the situation in
the People’s Courts, at CIETAC foreign lawyers are permitted to represent
their clients directly before the arbitration tribunal. Pursuant to the
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Arbitration Law, local arbitration committees linked to local people’s
governments are authorized to handle foreign-related disputes.”’ While this
has the potential to expand and diversify the venues available for foreign
dispute settlement, concerns have been raised about the effectiveness and
impartiality of the new provincial arbitration bodies.”!

Legal culture and dispute resolution

China’s legal system for dispute settlement reflects the conflicting outlines
of Chinese legal culture. The structures and processes of the dispute resolu-
tion system reflect features of instrumentalism and formalism in Chinese
official legal culture, while the conduct of disputants and officials popularly
reflect a conflicting mix of official and popular legal culture norms.

Official legal culture enshrined in legislation and doctrine

The 1982 draft of the Civil Procedure Law was aimed primarily at ensuring
social and economic stability during a time of rapid change.”> At a time
when the initial economic reform policies were creating the possibility for
conflict between and outside existing administrative structures, civil proce-
dure was viewed as a process for empowering the courts as state institutions
to resolve disputes and prevent conflicts undermining the reform effort. The
Supreme Court’s general interpretation of the draft clarified issues of juris-
diction, proper parties to litigation, the mandatory role of meditation, and
the application of the draft to foreign-related disputes.”®> Despite its draft
status, the law served as the basis for judicial proceedings in civil cases until
1992, often resulting in additional Supreme People’s Court general opinions
on such matters as economic disputes and intellectual property, as well as
directions in specific cases.” The draft was revised and enacted as a statute
in the early 1990s, a time of relative stability between the upheavals of 1989
and the Deng-led resurgence of economic liberalization policies beginning
in 1992.

During this period of retrenchment, official commentaries on dispute
resolution gave primary attention to the need to carry out state policies. The
legislative drafting effort was driven specifically by policy goals aimed at
safeguarding social stability and economic order, and to “meet the needs of
China’s commodity economy” and “fulfill the needs of reform.””> As well,
dispute settlement institutions and officials involved in mediation, arbitra-
tion, and litigation were instructed that their activities were to comply
strictly with enacted legislation such as the General Principles of Civil Law
(1986),%° which enshrined the principle that all civil relations must serve
state and social interests.”” While civil disputes were seen as private in
nature and dispensing with notions about working classes and the broad
masses, their judicial resolution was still to accord with state and collective
interests, including the preservation of social and economic order.”® Even as
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they were charged with adjudicating economic disputes fairly according to
law, the courts handling economic disputes were to follow the Party’s basic
line, upholding socialist economic construction and safeguarding the order
of the socialist commodity economy.”? Under the rubric of “using facts as
the basis and using law as the criterion,” courts were directed to ensure that
their resolution of disputes accorded with the policies of the Party and state
that were formalized into law.!%" This approach encapsulates the features of
instrumentalism and formalism that characterize Chinese law and that drive
the interpretation and application of the foreign law models and influences
upon which Chinese dispute resolution rules draw.

By the late 1990s, several important changes were evident. Foreign-
related litigation in the Chinese courts was increasing and with it the need
to resolve lingering uncertainties on such issues as jurisdiction over foreign-
invested Chinese companies and the implications for civil litigation
stemming from contract arbitration clauses. The Supreme People’s Court’s
1992 opinion helped to clarify some of these issues.'?! The Supreme Court
also enacted formal measures on open trials in 1999, purportedly to satisfy
constitutional requirements.'0?

Increased attention has also been paid to training judges, first under the
Supreme Court’s Senior Judges Training Centre and later at the PRC
Judicial Institute. Concerns aside over the patronage and resource impera-
tives fueling the proliferation of specialized training institutes, these signal
an important commitment to building the cohort of jurists that will be
required for the long-term viability of the legal system. Efforts were also
underway to strengthen consistency in judicial decision making through the
publication of casebooks.!?3 However, these compendia of court judgments
promote officially sanctioned interpretations of law that limit judicial
discretion and require rigid application of statutory provisions.'%4

As well, official norms adopted by the senior leadership of the court
system retain an instrumentalist character. The president of the Supreme
People’s Court has identified social stability and economic construction as
the most important tasks facing the courts and has urged that efforts to
develop good courts and good judges should proceed by “closely centering
on the overall interests of the Party and the country.”'®> These comments
suggest that despite calls from the NPC for increased supervision by the
representative congresses over the court system,'%° the real supervision still
comes from the Party. The vast majority of judges are Party members, thus
entrenching Party dominance.'®” The Supreme People’s Court has directed
that courts throughout the system are to provide services in support of
economic modernization, such that the courts’ handling of such matters as
intellectual property rights, unfair competition, and state-owned enterprise
reform is to “ensure sound implementation of both the economic develop-
ment strategy and the major policy decisions of the central authorities.”!08
The Party’s dominance is also exercised through the “adjudication commit-
tees” that are attached to each court and that in effect review and approve
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judicial decisions notwithstanding official directives ordering that the inter-
vention of adjudication committees be curtailed. The Party’s “political-legal
system” (zheng fa xitong) retains its overall authority to direct training and
supervision over judicial personnel.!%?

Legal culture and judicial bebavior

The structure and role of judicial institutions reflects the influence of official
legal culture and contributes to the influence of popular legal culture in
judicial behavior.!'? The exclusion of foreign lawyers from direct participa-
tion in court proceedings and the limits against their obtaining membership
in the Chinese bar association have been seen as entrenching the subordina-
tion of judicial processes to government controls. Reflecting the influence of
instrumentalist norms aimed at ensuring that law serves the policy aims of
the state, courts have relatively low political status and are viewed essen-
tially as but another government department commanding little attention
from other units.'!! This has impeded the capacity and willingness of judi-
cial officials to compel production of evidence and enforce awards.

The influence of local legal culture, and particularly the influence of
informal relationships (guanxi) are increasingly evident in the behavior of
lawyers and legal officials. On one hand, widespread statistical and anecdotal
evidence of corruption among the judiciary suggests that the requirements
of formal law and legal institutions remain contingent on political arrange-
ments and personal relations, while the commonplace offence of taking
bribes suggests that the requirements of formal law and institutions may be
disregarded altogether for monetary reward.!'? In a comment reflecting
both the problem of judicial abuse and the Party’s expectations about judi-
cial compliance with its mandates, Supreme Court president Xiao Yang
noted that “a minority of procuratorial leaders and judges do not have a
strong sense of working in the service of the Party and all of China.”!!3
However, many instances of alleged judicial misconduct involve not bribery
but the use of guanxi to influence judicial and regulatory decision making
and conversely the willingness of judges and administrative regulators to
base decisions on the requirements of personal networks rather than the
requirements of law.!'* Guanxi thus permits litigants and their counsel to
make best use of the limited requirements of formal law.

The increased number of commercial disputes brought on by the market
reforms has created a certain degree of institutional competition for a share
of what is emerging as a dispute resolution “market.” However, so far there
is little to indicate that this competition has motivated dispute settlement
organs to increase their autonomy and/or procedural rigor. Instead, institu-
tional competition seems to be taking the form mainly of increased efforts to
strengthen ties with government departments.!!> Thus, competition for
influence in the context of local social and economic relations does not
necessarily require further adoption of foreign models. Rather, the process of
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selective adaptation already underway in China’s dispute settlement project
is likely to see more selectivity rather than less.

The dilemma of corruption in the judiciary and in the administrative
bureaucracy is not merely a matter of suspending moral or legal values.
Rather, it reflects uncertainties and tensions as to the permissible parameters
for guanxi behavior and the parameters for formal institutional behavior — in
other words, where legal requirements and processes end and where informal
relations may legitimately be permitted to have influence. Whereas effective
formal rules provide officials with legitimate justification for denying
requests for favoritism based on guanxi ties, thus protecting officials from
the demands of guanxi networks, the absence of official rules permits guanxi
relations to drive official decision making. Thus, where judges are expected
to investigate personally the circumstances of disputes before them, this is
generally seen to require judges to meet with litigants and their counsel to
collect evidence and hear argument — not necessarily in the presence of the
opposing party or their counsel. In the context of Chinese social practices,
this investigation process is very likely to involve banquets, individual
meetings, and other part social, part professional encounters.' 1 During the
course of such investigations, the temptation for one party or another to
attempt to influence judicial decision making through improper induce-
ments is high. Yet there is a fine line, and one that is not well understood,
between a litigant hosting an investigating judge or judicial official to a
series of banquets and meetings at which the litigant puts their case in a
most favorable light, and the direct offering of economic inducements.

The uncertainty in the relationship between the permitted scope of inves-
tigatory behavior and the prohibited scope of taking bribes and engaging in
corrupt conduct is heightened by the formalism that pervades official legal
culture. Official legal cultural norms of formalism have led to rigid reliance
on the content of rules and the requirements of procedure with little regard
for substantive justice. Judicial decisions in the area of economic regulation
have reflected norms of legal formalism, such that attention to formal rules
and procedures has taken precedence over concern with resulting fairness.!!”
Such an approach permits judges and legal and administrative officials to
confine their decision-making processes to formalistic references to statutory
provisions without the requirement of detailed fact cum law analysis. Such a
circumstance then permits decisions to be made with little explanation and
insulates them from challenge. Whether driven by improper economic
inducements or skilled persuasion, the legal or administrative decision need
not be explained in detail and the decision maker need not address how the
balance of interest and argument between the disputants was handled. This
in effect insulates from scrutiny the judicial investigatory and analytical
processes, and it expands the possibilities for favoritism and possible corrup-
tion.' 18

This can have the effect of entrenching decisions based on relational
norms of popular legal culture. The often parochial view taken by local
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judges toward enforcement of judicial awards by courts outside the imme-
diate area of jurisdiction reflects ingrained traditions of localism and the
centrality of personal relations as the basis for behavior. Judicial processes of
internal and informal fact finding and decision making often operate in
contradiction to formal requirements of civil procedure, leaving disputants
vulnerable to abuses of power and political connections by their adversaries.
Thus judges make subjective assessments of the relationships between the
parties and their needs and conditions without regard to formal legal
requirements.!!? This can also result in the application of formal regulatory
requirements based on subjective assessments by judges of the “real” intent
of the parties, such as when a compensation trade contract was considered by
the trial judge in Fujian to be a loan contract because there appeared to be
inadequate sharing of management and risk.!'?’

Anecdotal discussions with Chinese and foreign lawyers involved in liti-
gation and arbitration in China suggest that the inadequacy of formal rules
controlling the behavior of counsel and their clients permits guanxi relations
with judicial and arbitral decision makers to distort dispute settlement
processes.'?! The general absence in Chinese civil procedure law of provi-
sions on abuse of process has been seen to permit Chinese counsel to delay or
derail dispute settlement processes through use of extremely aggressive
procedural tactics such as repeated requests for delay, refusals to produce
evidence based on claims of confidentiality that are not substantiated, broad
requests for evidence going far beyond the confines of a particular dispute,
and inflated damage estimates. Disregard for professional courtesy is also
evident in failures to answer correspondence or requests for cooperation in
organizing case files or the presentation of evidence, in personal attacks on
the character of witnesses and attorneys, and in demands for security bonds
aimed at crippling opposing parties financially. In many instances, this
behavior, while perhaps a natural outgrowth of zealous advocacy, becomes
what lawyers with experience in Europe and North America would consider
an abuse of process.

The absence of effective controlling rules has also been seen as
contributing to questionable conduct by disputing parties, such as obtaining
delays through repeated but unsubstantiated requests to change attorneys,
intimidation of witnesses, and what appear to be fraudulent conveyances of
assets to avoid paying damage awards. In the absence of formal rules or
informal norms controlling the conduct of attorneys and their clients, lawyer
tactics and client behavior are regulated at the discretion of judges and arbi-
trators. This in turn allows guanxi relations between counsel and/or their
clients with presiding judges or arbitral officers to determine how a court or
tribunal will respond to complaints about abusive conduct. Thus, abusive
behavior by clients and counsel becomes the product of formalistic reliance
on rules that either permit the behavior or fail effectively to manage it,
together with the use of guanxi relations to ensure compliant oversight by
judicial officers.
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This process is justified, in theory at least, by presumptions about the
virtue of judicial decision makers. In a manner reminiscent of the Confucian
system, judges are appointed largely on the basis of Communist Party
loyalty and military service rather than legal education. The premise that
upstanding and loyal Party members will be immune from blandishments of
corruption rings somewhat hollow in the face of actual practice,'?? as there
is increased recognition of the need to provide clearer rules governing the
conduct of judges and lawyers.!??

Arbitration: efforts to incorporate international norms

The performance of Chinese arbitration institutions has reflected a
conflicting mix of official and popular legal culture norms.'?* As with the
courts, the instrumentalist bent of official legal culture contributes to the
relative political weakness of arbitration institutions. As a result, their inter-
action with other institutions is often ineffective, as requests for cooperation
in the collection of evidence, protection and sequestration of assets, produc-
tion of witnesses, and other matters often go unheeded.

Relational norms of popular legal culture are also at work in the interac-
tion between arbitrators and disputing parties and their counsel. Arbitrators
have been known to engage in what are essentially ex parte contacts with the
disputants, either during the course of the mediation process that was previ-
ously intertwined with arbitration, or during the course of preparing the
matter for hearing.!?> Such contact, while seemingly odd to foreign litiga-
tors, is generally consistent with Chinese traditional norms regarding the
judge/arbitrator, who is expected to meet regularly with disputants and
personally investigate facts.!2° Since the disputants are seen to be in a subor-
dinate position to the judge/arbitrator, not merely in the context of the
dispute at hand but socially and morally as well, personal contacts are not
expected to affect the ultimate judgment. Nonetheless, CIETAC's efforts to
draft a code of ethics reflect a recognition that in practice such idealized
notions of the relations between disputants and judge/arbitrators are often
not realized, and that legal regulation not moral norms should be the basis
for governing decision makers.'?’

Chinese arbitration decisions reflect a more conflicting set of influences.
The influence of formalism is evident in decisions emphasizing the role of
bureaucratic approvals and requirements over the subjective circumstances
of the transaction.'?® On the other hand, some CIETAC arbitration panels
have been willing to overlook formal approval requirements on issues such
as mutually agreed but not officially approved contract amendments where
international practice permits it.!?? Reliance on international practice in
these cases parallels an increased willingness to follow international legal
norms in other cases where the specific provisions of Chinese law are either
unavailable or unclear.!3?

To a large extent, CIETAC practices reflect the conflicting position in
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which that organization finds itself. On one hand, it is organized under the
Chinese government and is staffed and led by government-appointed offi-
cials whose education and training draw almost exclusively on the Chinese
experience. Therefore, it is hardly surprising that the influence of official
legal culture should be evident. On the other hand, by virtue of its hearing
process in which foreign lawyers can participate and at which foreign and
international law can be pleaded as governing law, and through the inclu-
sion of foreign specialists on its panel of arbitrators, CIETAC is constantly
exposed to international norms. Moreover, CIETAC’s audience includes
foreign firms, which have the opportunity to select or reject CIETAC as an
arbitration venue. These factors exercise a powerful influence, drawing
CIETAC arbitral decisions increasingly under the ambit of international
norms.

The long-term effect of this remains uncertain, however, as local legal
cultural norms affect practices and commentaries on international commer-
cial disputes and the judicial enforcement of arbitral awards. Cultural
precepts about the centrality and uniqueness of China and historically
derived imperatives about separating Chinese and foreign matters are
evident in Chinese teaching case books, which present disputes involving
foreign and Chinese parties by reference to an “us and them” dichotomy.!3!
This combines with norms of instrumentalism in discussions about whether
CIETAC jurisdiction and international commercial arbitration in general
should be limited to “foreign-related” matters.!3? Bureaucratic politics have
also played a role, as Chinese courts have long insisted that arbitral decisions
that are not “foreign-related” may fall outside the jurisdiction of CIETAC
and in any event are subject to full judicial review (including review of facts
and the application of law) prior to enforcement. Some commentators have
urged that judicial involvement is warranted throughout the process of
international commercial arbitration in many cases, even to the extent of
adopting a rather liberal reading of the limited conditions for refusing
enforcement set out in the New York Convention on Recognition and
Enforcement of Foreign Arbitral Awards.'3?> Court officials have suggested
that the nationality of the parties determines whether or not a matter is
“foreign-related” — such that a Chinese arbitration involving foreign invest-
ment enterprises registered in China or involving international contracts by
Chinese-registered parties would be subject to full judicial scrutiny rather
than the limited recognition and enforcement procedures required by the
New York convention and reiterated in China’s Civil Procedure Law.

Perhaps the most notable example of the failure of Chinese courts to
recognize and enforce foreign arbitral awards was the case involving
Revpower, where enforcement of a foreign arbitral award was refused, appar-
ently in violation of the New York convention.'>* This refusal was
compounded by the local Chinese court’s willingness to take jurisdiction
over the dispute despite the existence of a valid arbitration clause — a prac-
tice that has been repeated by other courts in similar circumstances.'?
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Other cases have had similar results, to the dismay of the prevailing party
d th d chagrin of Chi demi 136 Thi

and the muted chagrin of Chinese academic commentators. is creates

disturbing problems of reciprocity in light of the apparent readiness of the

courts of signatory states party to the New York convention to enforce

Chinese arbitral awards.!?’

International influences on China’s legal institutional
reforms

China’s legal institutions have been influenced to varying degrees by inter-
national legal norms and institutions. In the legislative area, foreign
influences have been largely limited to exchanges and dialog with legislators
and academics. Constitutional norms mandating Party domination over the
legislative process through the principle of the Four Basic Principles limit
the applicability of liberal democratic principles. However, in practical oper-
ational matters such as record keeping, communications, and staffing,
international exchanges have been influential. The NPC maintains regular
contacts with foreign legislative organs through exchange vehicles such as
the Canada—China Legislative Association. Foreign academics are increas-
ingly welcome as resident scholars, able to interview NPC officials and
obtain public documentation on the NPC'’s activities. Similarly, NPC offi-
cials have been hosted as resident scholars and visitors at legislative organs
in Europe and North America. These information exchange processes lead
naturally to better mutual understanding and in particular expose NPC offi-
cials and staffers to democratic legislative processes and their attendant
political climates and cultures. To a certain extent, these exchanges permit
senior Chinese officials to develop the confidence that quasi-democratic
processes within the legislative arena need not threaten the Chinese
Communist Party’s overall monopoly on power. And, indeed, there have
been signs of increased acceptance of democratic behavior in NPC commit-
tees and even in the Standing Committee and the NPC itself. Legislative
models from the USA, Europe, and Japan have been influential in the prepa-
ration of the PRC Legislation Law.!® In the main, however, foreign
influences have been limited to internal procedures and the organization of
legislative organs and have not extended to the broader questions of Party
dominance.

In the administrative law area, foreign influences were somewhat more
extensive. Foreign practices in administrative law informed discussion in
China on such matters as resolution of administrative disputes, enforcement
of administrative orders, and judicial review.'’” The Administrative
Litigation Law was heavily influenced by the US Federal Administrative
Procedure Act, a somewhat ironic situation in light of the contradictions
between China’s civil law governance system and the separation of powers
principles that inform the US APA. As well, American academics frequently
lecture at Chinese law schools on administrative law, imparting broad norms
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that could be adapted to China’s conditions.! Administrative law systems
in Germany and Japan were also referenced in the course of drafting the
ALL.!!

As has been the case with Chinese legislative institutions, foreign influ-
ences have largely been limited to issues of structure and organization. The
administrative law system in China is intended primarily to ensure that
subordinate institutions comply with directives from their superiors. This
extends to the issue of corruption, where administrative law measures have
been particularly evident.!¥? However, foreign influences have had little
effect on the basic normative premise underlying China’s administrative law
system, namely that administrative law remains an instrument in the service
of Party-led governance. The unhappy experiences of dissidents such as Guo
Luoji, who attempted to utilize administrative law to challenge Party domi-
nation, underscore the limitations of foreign liberal principles on
government atccountability.145 While the State Compensation Law promises
remedies for harm caused by venal officials acting outside their mandate,
even this measure does not permit challenges to Party dominance per se. On
the other hand, administrative law has provided remedies against the
improper behavior of regulators in areas such as land regulation, where there
is less direct political challenge to the Party’s dominance.'44

Foreign influences have been more pronounced in the area of dispute reso-
lution. The 1981 Civil Procedure Law (Draft) was influenced significantly
by the need to support economic exchanges with foreign countries.' > While
obligatory recognition was given to China’s special experience, explanations
of the law noted the importance of the experience of other countries (which
was a significant point in 1982).140 The drafters relied in part on the experi-
ence of the continental systems of France and Germany, as well as the US
and UK common law systems.'¥” International agencies such as the UN
Development Program and the Ford Foundation, as well as bilateral devel-
opment programs with the USA, Canada, Japan, and the EU, played a
significant role in facilitating Chinese legal specialists gaining access to law
models from abroad. Foreign models on evidence law are increasingly influ-
ential.!¥® In the arbitration area, international norms of private law are
increasingly seen by Chinese commentators as necessary components of
China’s transition to a market economy.!4® Thus, notions about free will and
contract theory as the basis for commercial arbitration suggest a respect for
individual autonomy that would have been unheard of in China even during
the 1980s.1>¢

Remarkably however, the amendments that resulted in the 1993 Civil
Procedure Law were somewhat silent on the influence of foreign law models.
Unstructured interviews with Chinese legal officials suggest that since
foreign civil procedure models had already influenced the 1982 draft, the
main task of subsequent amendments was to accommodate the practical
needs of local conditions. Also, the early 1990s were a time of significant
political repression in the aftermath of the 1989 student movement and the
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retreat from uncritical open-door policies. Nonetheless, the dispute settle-
ment structure, with its reliance on lawyers, judges, arbitrators, and their
affiliate institutions, reflected the importance of influences from interna-
tional liberal models of judicial and arbitral institutions. By the late 1990s,
more open reference was made to foreign models in such areas as alternative
dispute resolution.>!

China’s accession to several international conventions, including the New
York Convention on Recognition and Enforcement of Foreign Arbitral
Awards,'>? the UN Convention on Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial Matters, the UN
Convention on Collection of Evidence Abroad, and the Convention on the
Settlement of Disputes Between State and the Nationals of Other States
(ICSID Treaty),">? has brought into the Chinese dispute resolution discourse
norms drawn from the liberal paradigm. Also influential has been the
“Understanding on Rules and Procedures Governing the Settlement of
Disputes” appended to the Marrakech Agreement establishing the World
Trade Organization, which also reflects liberal norms extolling the binding
character of legal institutions and rejecting negotiated relational approaches
to trade disputes.154 To the extent that China continues to seek membership
in the WTO, it is expected increasingly to conform to a paradigm that priv-
ileges the notion of relative autonomy of law, which in turn supports the
panoply of Western liberal political and economic institutions.

Summary

To a large extent, the development of Chinese legal institutions and prac-
tices has reflected the dynamics of local legal culture, and particularly the
imperatives of political control for the Chinese Communist Party. While the
structures of legislative, administrative and dispute resolution institutions
appear quite recognizable to foreign-trained lawyers, the norms and prac-
tices of these institutions often depart quite significantly from the
expectations of those familiar with liberal legal systems. This reflects the
influence of local legal culture, which acts as a normative filter through
which flow the influences of foreign and international legal models. Both
the instrumentalism and formalism of official legal culture and the relational
and autonomous features of popular legal culture affect the performance of
Chinese legal institutions. This suggests the ways in which the process of
selective adaptation affects the introduction into China of international
norms on legal institutions.



3  Contract law

Perhaps no single area of Chinese law encapsulates so thoroughly as does
contract law the interplay between legal and economic reform. The enact-
ment of the Unified Contract Law (UCL) in 1999 represented a culmination
of nearly twenty years of contract law development and reflected a combina-
tion of local economic policy issues and a process by which international
legal forms were adapted to Chinese conditions. This chapter will examine
the tensions inherent in the Unified Contract Law of the PRC, which to a
large extent was the product of borrowing the form and structure of foreign
contract laws but which operates in the context of a vibrant local legal
culture.

Contract law in the PRC: legislation in pursuit of
policy goals

Contract law stands at the intersection of legal and economic reform in
China, embodying the policy conflicts and tensions inherent in both. Issues
of contract formation go to the heart of the transition from the state-planned
economy to one where economic actors have a greater degree of autonomy.
Contract enforcement reflects conflicting views on the role of state supervi-
sion in economic transactions and the extent to which these might be
subject to the interpretation and enforcement of institutions not linked to
the state’s economic planning process. The extent to which economic actors
and their transactions may be subject to the requirements of formal legisla-
tion also has important implications for the role of Party policy. Not
surprisingly, therefore, debates over contract law throughout the past twenty
years have reflected debates over economic policy and over the supremacy of
Party rule. While legislation has reflected the broad contours of national
policy debate, interpretation of contract rights and obligations has reflected
local concerns.

China’s first contract law was enacted in 1981. The Economic Contract
Law (ECL, 1991, revised 1993) governed Chinese domestic contracts. The
law was a major component of the post-Mao economic reform policies and
represented a compromise between the policies of central planning and the
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recognition that economic reform required increased autonomy for
economic actors and their transactions.! The ECL contained basic provi-
sions for ten different types of contract, including sales contracts,
construction contracts, lease contracts and contracts for storage of goods. Of
particular importance in the original ECL were provisions recognizing the
rights of the parties and authorizing strict contract enforcement.
Proceeding from assertions about the legal equality of contracting parties,
the Economic Contract Law granted to all juridical persons equal capacity
to enter into contracts.” Key to understanding the policy role of the ECL
was its classification as “economic law,” thus underscoring its basic function
as an instrument for economic policy enforcement.”> While the economic
reform policies enacted beginning in 1978 granted enterprises greater
autonomy in decision making and permitted increased diversity of
economic actors and transactions,? the role of law remained one of policy
enforcement. Thus, the ECL required contracts to remain in compliance
with the state plan.’ In keeping with economic policy changes and a major
amendment to the PRC constitution made in 1992, revisions were made in
1993 to the ECL to replace references to the state plan with references to
state policies.

Complementing the ECL, the 1985 Foreign Economic Contract Law
(FECL) of the PRC was enacted to govern contracts between Chinese and
foreign firms in areas of foreign trade, foreign investment, and technology
transfer transactions. The effect of the FECL was qualified by China’s acces-
sion in 1998 to the UN Convention on Contracts for the International Sales
of Goods. This convention augments and in some instances displaces FECL
provisions in instances where the foreign contracting party is from a signa-
tory state. The FECL offered contracting parties significant autonomy to
select governing law, dispute resolution rules, and determine commercial
terms and conditions, although in keeping with the “economic law” char-
acter of the FECL the validity of contracts remained subject to state
approval.6

The “economic law” character of Chinese contract legislation was quali-
fied significantly by the enactment of the General Principles of Civil Law
(GPCL) in 1986.” The law contained important provisions on party
capacity, formation and enforcement. Notions of legal equality were
extended to a broad array of civil relations under the GPCL through refer-
ences to natural and legal persons as legal actors.® The GPCL permitted all
natural and legal persons to participate in civil obligations of contract
without regard to subjective characteristics such as class background, social
or political status, or degree of state or private ownership.” The introduc-
tion of the GPCL raised significant doctrinal and policy issues as to
whether contracts should remain a creature of state economic policy,
or rather should reflect relatively autonomous civil relationships operat-
ing outside the state’s policy mandate. While the GPCL required
that contract transactions not conflict with state policies,'® nonetheless the
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characterization of contracts as “civil law” relations implied a reduction in
state intrusion.

Revisions to the ECL passed in 1993 suggested continued conflict over
the “economic” and “civil” law character of contracts.!! The revised ECL
acknowledged the official policy of the “socialist market economy,”
enshrined as well in the 1993 revisions to the PRC Constitution,!? and the
concomitant support for further reductions in the state’s control over
economic life. Nonetheless, the fact that revisions to the ECL could not
break out of the bounds imposed by presumptions about the economic law
character of contracts signaled that opposition to unfettered markets
remained strong. Despite the revisions, Chinese jurists recognized the prob-
lems of adapting contract legislation borne of the state planning era to the
needs of a market economy, and called for further revisions — particularly in
the area of autonomy on contract formation through an offer and acceptance
model.!3

Drafting the Unified Contract Law

Efforts to draft a unified contract law reflected a recognition in some quat-
ters at least that the system of specialized laws for different types of contract
was problematic. The drafting process began, ironically enough, shortly after
approval of the revisions to the ECL. In September 1993, the Legal Affairs
Work Committee (fagongwei) of the National People’s Congress began
debating a unified contract law.'* The small drafting group comprising
Liang Huixing (CASS Law Institute), Jiang Ping (China University of
Politics and Law), Wang Liming (People’s University), Cui Jianyuan (Jilin
University), Guo Mingrui (Yantai University), Li Fan (Supreme People’s
Court); He Xi (Beijing High Court), and Zhang Guangxing (editorial
department of the CASS Law Institute Journal Faxue yanjin) issued a
Legislative Proposal” for China’s new contract law.!>

This proposal contained several principles to guide the drafting process.
First, the law was to reflect common principles of the objective laws of the
current market economy, as well as international treaties and agreements.
Second, the draft was to give adequate attention to the autonomy of the
parties. Third, the new law was to suit the needs of the socialist market
economy while also meeting the circumstances of the transition from the
planned economy. The new law was also to attend to needs of economic effi-
ciency and public well-being and the facility and security of transactions.
Finally, the law needed to be enforceable in practice. A generalized statute
was the clear objective of the next round of revisions — aimed particularly at
joining the Economic Contract Law, the Foreign Economic Contract Law
and the Technology Contract Law into a single statute.!’

After a review of the proposal, the fzgongwei appointed a small drafting
group comprising Liang Huixing, Zhang Guangying and Fu Jingshen to
prepare a proposed draft contract law based on input from a broader

16
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committee of specialists from across China. The “Provisional Draft of the
Contract Law of the PRC” (also referred to as the “contract academics’
proposal draft” — hetong faxuezhe jianyi gao) was presented to the fagongwei in
January 1995 and incorporated the bulk of the provisions in the “Legislative
Proposal.”!® Preparation of a second draft began in May 1995, and it was
issued in October.!” The central issue of freedom of contract was much
discussed — especially the dilemma of balancing autonomy with the need to
preserve public welfare.?? Issues of fundamental justice and fairness in
contract relations were raised largely in response to the general imperative of
promoting party autonomy.

The third UCL draft was issued and discussed under the auspices of the
fagongwei in May—June 1996.2! The discussions in 1995-96 leading up to
the third draft saw the influence of legal academics at its height.?? The
influence of academic specialists began to wane, however, as the process
proceeded to the fourth draft of April 1997, which was based on input from
state ministries and related companies and enterprises.’> With the agree-
ment of NPC Standing Committee vice-chairman Wang Hanbin, this draft
was formalized into the “Draft for Soliciting Opinions” (zhenggin yijian gao)
and distributed to provinces, autonomous regions, and centrally adminis-
tered cities as well as to relevant central departments and legal teaching and
research units. The period following the release of the “draft for soliciting
opinions” saw considerable debate, not least because this draft was the first
to contain a provision on basic principles.?* Debate centered on broad issues
of equality and autonomy, as well as more detailed questions about contract
form, required contents, compliance with state mandatory plans, and
avoiding fraud and oppression. Provisions were added for technology
contracts.

Based on these discussions, a formal “Draft” (czo an) of the UCL was
released publicly on September 7, 1998.2> Reports on opinions were to be
submitted to the NPC Standing Committee by October 15, 1998, where-
upon meetings were held virtually continuously from September 1998 to
March 1999, when the draft was submitted to the NPC for consideration.2°
The draft faced continued debate at the Fifth, Sixth and Seventh Sessions of
the Ninth NPC Standing Committee and in the Second Session of the
Ninth NPC.?’ Substantive revisions continued to be made, based on opin-
ions submitted from specialists and related units.?® The identity of parties
to contracts was clarified (the term “citizens” was changed to “natural
persons” in keeping with the provisions of the General Principles of Civil
Law). The contract relationship came to be described as entailing one of
“civil rights and obligations” (minshi quanli yiwu guanxi) rather than a cred-
itor—debtor relationship (zhaiquan zhaiwu guanxi), a critical step toward
moving contracts away from the state-dominated realm of “economic
law.”%? This debate dated back to discussions of the GPCL and continued
during the drafting process.’® The debate was not closed entirely, however,
as indicated by subtle disagreements among legal academics as to the
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influence that “economic law” doctrine should have on the interpretation
and application of the Unified Contract Law.>! Additional provisions were
made for engineering and technology contracts, incorporating provisions
from the Technology Contracts Law and ancillary regulations and decisions
on dissemination of innovation and resolution of technology-related
disputes.3?

The final text of the law was passed by the Second Session of the Ninth
NPC on March 15, 1999, and came into effect on October 1 of the same
year.>®> The importance of the statute was recognized in part through the
decision for NPC chairman Li Peng to give an explanatory speech to the
Congress, when typically explanations of new legislation are given by a
representative of the Legislative Affairs Work Committee.>* Nearly a year
following enactment of the UCL, the Supreme People’s Court issued an offi-
cial interpretation of the legislation.?> In keeping with a long tradition of
Supreme Court interpretations of legislation,>® the edict provides relatively
detailed interpretation of issues including contract effect, applicable law,
assignment, and nullification.

Salient provisions of the Unified Contract Law

The UCL entails policy compromises between proponents of conflicting
principles of contract autonomy and state control. These compromises in
turn reflect the differing preferences of the legal academics who first
proposed the new law and prepared the early drafts, and the administrative
and state enterprise sectors that saw their status and power challenged by
the grants of equality and autonomy that characterized the early drafts.
While the law contains provisions for fifteen specific types of contract, the
sections containing general provisions, ancillary provisions and governing
formation, performance and remedies are of particular interest for the
purposes of this book.

General and ancillary provisions

The general provisions of the UCL state that the law aims to protect the
“lawful (befa) rights and interests of contract parties, preserve social and
economic order and promote socialist modernization” (UCL Article 1). The
bifurcation of “rights” and “interests” reflects longstanding Chinese
doctrine distinguishing between the legal rights and the social/class inter-
ests of legal actors, and it suggests that legal rights are not the only basis or
criterion for protecting contract parties.’’ As well, the reference to
preserving social and economic order indicates that the rights and interests
of contract parties are qualified by pursuit of this somewhat ambiguous and
elusive goal — a point underscored by the provisions of UCL Article 7
prohibiting contract parties from disrupting social and economic order and
undermining the public interests of society. The longstanding debate over
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whether contracts represent an economic or civil law relationship is appar-
ently resolved through the provision (UCL Article 2) that contracts are
agreements that establish, modify, and terminate civil rights (minshi
quanli).® This is reiterated by provisions on equality of contracting parties
(UCL Article 3) and non-interference by “units or individuals” (UCL Article
4). However, the principles of equality and non-interference are not abso-
lute, as contract parties must also adhere to laws and administrative
regulations that may, and often do, privilege domestic parties and permit
state agencies to intervene in contract formation and performance.??

Policy compromises are also prominent in the section on ancillary
matters, which addresses administration, choice of law, dispute resolution
and various gap-filling measures. The UCL operates in the context of the
broader PRC legal regime and specifically declines to challenge provisions
of law and regulation that conflict with those of the UCL. Thus, where
other laws contain provisions on contracts, these are to be observed (UCL
Article 123). While the implication is clear that the provisions of other laws
will govern even where they are in conflict with those of the UCL, official
interpretations of the UCL go to great lengths to harmonize the statute
with the provisions of existing laws and regulations.® The Supreme
People’s Court has clarified that this requires interpretation of national
legislation from the NPC or its Standing Committee and national adminis-
trative regulations of the State Council, rather than local laws and
regulations.*! The UCLs general provisions apply only where its separate
rules on fifteen enumerated types of contract and where specific rules of
other laws lack express provisions. In the absence of specific UCL rules,
reference is to be made to the most similar provisions contained in the
specific provisions of the UCL and other laws. The UCLs provisions for
resolving conflicts with other legislation were added following the
September 1998 draft — reflecting the influence of the regulatory bureaucra-
cies, which wished to protect their authority and jurisdiction from being
eroded by the UCL’s liberal provisions on contract formation and enforce-
ment. Thus, the UCL operates as a default regime, to apply when not in
conflict with existing law.

The ancillary provisions section also contains gap-filling provisions,
requiring interpretation of contract provisions to be made in light of (in
descending order of importance) expressed language of the contract, pertinent
contract terms, purposes of the contract, business practice, and the principles
of honesty and good faith (UCL Article 125). This expands on the gap-filling
provisions of the CISG Convention that focus on incorporating party prac-
tices and usage of trade in the parties’ intent regarding the meaning of their
agreements. The expanded approach of the UCL suggests a hierarchy of
factors to be relied upon specifically in interpreting contract provisions.
However, the UCL's references to business practices and to honesty and good
faith leave open the possibility that these terms will be interpreted by
Chinese courts in ways that may be unfamiliar to foreigners. Naturally,
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specific application and interpretation of these terms will require reference to
existing Chinese practices and law, raising the prospect of interpretations that
vary from those applied to the CISG Convention.

The ancillary provisions section modifies existing provisions on choice of
law (UCL Article 126). Under the FECL, the parties to foreign-related
contracts had the right to select the law governing the contract, except in
cases of equity and cooperative joint venture contracts and contracts for the
exploration and exploitation of natural resources. This exception is narrowed
somewhat by the provision that Chinese law must be selected to govern
these contracts only where performed within the territory of the PRC. This
permits foreign law to govern joint venture and natural resource contracts
performed outside China. On the other hand, there is a further provision not
contained in the FECL that the parties’ choice of law may also otherwise be
restricted by Chinese law. While the FECL required compliance with the
general laws and regulations of the PRC, the new UCL explicitly raises the
possibility that laws may be enacted or interpreted so as to preclude or limit
choice of law by the contracting parties. For example, a 1988 Supreme Court
interpretation of the FECL*? mandated that contracts between foreign
investment enterprises and local Chinese units were in essence domestic
contracts subject to the Economic Contract Law rather than the FECL.

The ancillary provisions section specifies that the State Administration of
Industry and Commerce (SAIC) shall have responsibility for administration
and supervision of contracts, along with other responsible administrative
departments (UCL Article 127). This reflects the arrangement by which
SAIC had primary authority to supervise domestic contract activity under
the ECL but raises the possibility of bureaucratic conflict between SAIC and
MOFTEC over the supervision of foreign-related contracts. The supervision
provisions also contain reminders of the policy conflict over contract
autonomy and national interest, as supervisory organs are empowered to deal
with (chuli) violations of national interest and public welfare. The final text
omits the reference contained in the September 1998 draft requiring the
supervisory and sanctioning processes to comply with laws and administra-
tive regulations, thus muting the previous suggestion that the
Administrative Litigation Law, the Administrative Supervision Law and
other legal restraints on administrative authority would govern contract
supervision matters.

The statute permits contract parties to foreign-related contracts to select
the method and forum for resolving disputes (UCL Article 128). As was the
case under the FECL, disputing parties can still pursue arbitration outside as
well as within China. The new law also provides that the parties may pursue
litigation before the Chinese courts, where there is no arbitration agreement
or where the arbitration agreement is invalid. This expands on the provi-
sions of the FECL and the Civil Procedure Law, which prohibited litigation
where the parties had entered into an arbitration agreement. The rationale
behind the old rule was that by concluding an arbitration agreement, the
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parties indicated their intent to resolve disputes through arbitration and so
should be barred from filing suit. By including a new requirement that the
arbitration agreement be valid, the UCL raises uncertainties as to how far a
party can presume the inherent validity of an arbitration agreement.

The policy conflicts evident in the general principles and the ancillary
provisions are less obvious but still detectable in other sections of the law.
The statute is structured similarly to the former ECL and FECL, such that
the section on general principles is followed by sections on formation,
validity, performance, modification, transfer termination, and liability. As
well, specific provisions are added for fifteen types of contract.

Contract formation and effect

Provisions on conclusion of contract require contract parties to have civil
capacity (UCL Article 9), which in turn is governed by the General
Principles of Civil Law (GPCL, 1986). Individuals are considered to be
“natural persons” and are now permitted to form contracts with foreign
parties — a right not offered under the 1985 FECL. However, in most cases,
contract parties will be “legal persons” (faren), including companies, partner-
ships and other organizations. While use of the civil law-derived concept of
the “legal person” suggests an objectification of contract actors that might
transcend ideological limits on what entities will be permitted to participate
in economic activity, the state retains control over the registration and
approval requirements upon which the status of “legal person” is based.
Contracts may take oral, written or other forms (UCL Article 10), including
“data text format” (shuju dianwen xingshi). However, the UCL requires a
written form in some instances, such as loan contracts (UCL Article 197),
rental contracts for a term in excess of six months (UCL Article 215),
financed rental contracts (UCL Article 238), construction contracts (UCL
Article 270), and technology transfer contracts (UCL Article 342). The
Technology Contract Law had previously required a written form for tech-
nology transfer agreements.43 In other instances, such as trade and
investment contracts, guarantee agreements and certain contracts of carriage,
the use of a written form will be required by substantive law and
regulation.*¥ In a departure from past practice, the new law does not impose
content requirements. Instead, in keeping with the general theme of party
autonomy, the statute allows the parties to determine content, but indicates
that contracts generally include provisions on such matters as identity of the
parties, nature of goods, quantity, quality, method of payment, liability for
breach, and methods for dispute resolution (UCL Article 12).

Offer and acceprance

Formation of contracts is based on offer and acceptance by the parties (UCL
Article 13), an offer being defined as an expression of interest that is
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detailed, clearly stated and to which the offeror is bound upon acceptance by
the offeree. No consideration is required, suggesting that despite the
borrowing of foreign legal language Chinese conceptual approaches to offer
and acceptance still differ considerably from those of the common law world.
Offers are effective when received but may expire or be withdrawn or
revoked with proper notice and absent prohibitions imposed by the offeror
or offeree (UCL Articles 17-20). Offers may be rendered invalid through
substantial modification such as changes in signature, quantity, quality,
method of payment, performance terms (including location and form),
liability for breach, and dispute resolution provisions, and will be treated as
a new offer (UCL Article 30).%5 Acceptance of an offer requires an expression
of interest by the offeree, without the requirements for detail and clarity
required of offers (UCL Article 21). Once acceptance is made, the contract is
formed. Acceptance is effective generally upon receipt by the offeror.

The statute provides that lawfully concluded contracts are effective upon
conclusion. In a modification of past practice (see FECL Article 7) conclu-
sion of contracts is not delayed until completion of formalities of approval
and registration where required by law and administrative regulations.4¢
Instead, the new law simply provides that such formalities should be
followed. Thus, the absence of contract approval will not necessarily relieve
the parties of their contractual obligations unless and until the contract is
declared invalid. This was confirmed by the Supreme People’s Court’s
“Interpretation on Several Questions Concerning the Application of the
Contract Law of the PRC,” which clarified that absent a specific statutory or
regulatory provision that a contract is not valid until registered and/or
approved the contract remains valid when formed even if registration and
approval have not yet been completed.4” Under the former FECL, approval
of foreign business contracts was a requirement for the contract to be
formed, and as a result the parties were often unsure of their legal rights and
obligations during the approval process, which often extended to consider-
able lengths of time. The new text may lend greater certainty to the contract
relationship prior to formal approval by the administrative agencies.

The UCL also includes provisions on agency, which are much needed in
view of the prevalence of agent-driven transactions and in light of the under-
developed state of this area of PRC law at present.*® Recognizing a
longstanding problem of protecting proprietary information disclosed during
the course of contract negotiations, the statute requires protection of commer-
cial secrets learned by a party in the course of concluding a contract, whether
or not the contract is ultimately formed and provides for compensation of loss
caused by unlawful disclosure or use of such information (UCL Article 43).

Limats on contract autononry

While the provisions in the new law on contract formation and effect give
significant attention to the wishes of the parties, there are a number of
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exceptions. First, specific allowance is made for contracts that formalize the
terms of state directives or mandated procurement transactions issued to
legal persons or other organizations (UCL Article 38). In effect, this provi-
sion permits administrative edicts to take on the appearance of voluntary
contracts. In the absence of specific interpretation and enforcement rules
that acknowledge the adhesive character of these agreements, parties to
contracts formed under this provision may well face the contradiction of
having their behavior interpreted in the light of a statute derived largely
from principles of voluntariness, when in fact the conduct is ordered by the
state.

The principles of freedom of contract are also limited by the provisions of
the new law governing the effectiveness of contracts. Provisions requiring
that contracts satisfy the requirements of “good faith” (UCL Article 6) and
“social public morality” (UCL Article 7) permit government officials wide
discretion in determining which contracts are lawful and which are not. A
key issue is the question of information disclosure and deceit. Liability for
compensation of resulting losses may be imposed on parties who conclude
bogus (jiajie) contracts or negotiate in bad faith, for intentionally concealing
key facts or providing false information, or for other conduct that violates
principles of honesty and trust (UCL Article 42). These limits on contract
autonomy suggest a recognition that China’s transition to a market economy
has not yet progressed to the stage where contracting parties can be imputed
with relatively equal access to information and negotiating position. Even in
liberal market systems, where pursuit of commercial advantage is often
based on building superior knowledge and access to information, difficult
issues arise about disclosure of information. In China, the problems are
compounded. For example, it is unclear to what extent contract parties will
be required to disclose market information, potential profit margins, or
other information that drives their price negotiations in production and
export contracts, in order to avoid liability. As well, under the following
circumstances, contracts will be invalid (UCL Article 52):

* one party has concluded a contract through fraud or coercion, which
damages state interests;

e malicious collusion, which damages state, collective, or third party
interests;

e alegal means is used to conceal an illegal purpose;

e the public welfare of society is violated; or

* mandatory provisions of law or administrative regulations have been
violated.

While the factors of illegal purpose, public welfare, and violation of law and
regulation are unqualified grounds for invalidity of contract, the remaining
factors reveal a curious combination of attention to action and consequence.
Fraud and coercion must apparently result in harm to state interests before
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the contract can be invalid. This approach was apparently adopted in order
to avoid the problems of the previous FECL regime, where foreign business
contracts deemed too advantageous to the foreign party could be rendered
invalid for violation of state interests. Similarly, damage to state, collective,
or third party interest must be the result of “malicious collusion” (eyi chuan-
tong) before the relevant contract may be deemed invalid. Interpretations of
the new law will need to make clear that invalidation of contract requires a
finding of both the improper conduct and the resulting harm in order to
avoid bootstrapping approaches that invalidate contracts under circum-
stances where perceived damage to state, collective, or third party interests
is considered on its own to be sufficient evidence of fraud, coercion, or mali-
cious collusion.

Limits to transactional autonomy in the Contract Law complement provi-
sions in legislation on such issues as financial guarantees and pricing that
limit the freedom of contract parties. The Secured Interests Law (1995), for
example, imposes significant approval requirements and absolute restrictions
on financing arrangements such as liens and mortgages. This has enabled the
government to control finance flows regardless of the will and capacity of
economic actors. The Price Law (1998) recognizes the principle of market-
based pricing but reserves for the state significant authority to intervene in
pricing matters. Thus, the efforts to expand notions of freedom of contract
in the contract law operate in a context of general limits on party and trans-
actional autonomy.

Performance, modification, termination

The new contract law imposes a general duty of full performance of agreed
commitments and requires compliance with commitments for notification,
assistance, and security (UCL Article 60).*% Third party performance of
contracts is a common practice in China, and the new law aims to clarify the
governing rules by adopting a primary and secondary liability approach. An
obligor who fails to perform for the benefit of a third party is liable to the
obligee for the failure (UCL Article 64). An obligor whose performance is
promised from a third party remains liable to the obligee when the third
party fails to perform (UCL Article 35). Also common is the so-called
“triangular debt” (sanjiao zhai) problem, where contract performance by a
party obligor is dependent on its receipt of performance of ancillary
contracts by one or more third parties.’® The new contract law attempts to
address this issue by permitting the obligee to file suit in the People’s Court
to compel the obligor/obligee to enforce their rights against a non-
performing third party(ies) (UCL Article 73). Also, where an obligor has
improperly renounced or transferred rights or property in which the obligee
has an interest, judicial intervention to revoke the transfer may be sought
(UCL Article 74).

In light of the principle of simultaneous performance of contract obliga-
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tions (which are seen as mutually dependent), the law allows for anticipatory
breach when one party has precise evidence proving that the other party has
(1) seriously deteriorating operating conditions; (2) moved property or with-
drawn funds to evade the obligation; (3) lost its business reputation; or (4) has
otherwise lost or might lose its capacity to perform (UCL Article 68). This
extends the provisions of the FECL to domestic contracts, in part allowing
domestic contracts signed by foreign investment enterprises to benefit from
protections previously available only to foreign-related contracts.

As was the case under the previous FECL regime, parties may modify
contracts by agreement. In a departure from past practice, mutual agreement
is not necessary for a transfer of one party’s rights to another, except where
the nature of the contract prohibits a transfer, where the parties prohibit it,
or where transfer is prohibited by law (UCL Article 79). Notice of assign-
ment is required, and the requirements of law and regulation on approval
and registration must be observed. Upon merger or dissolution of a contract
party, the rights and obligations follow and attach to the legal persons
created by the merger or dissolution.

Termination of contract rights occurs where (1) the underlying obligation
is performed; (2) the contract is terminated; (3) the obligations are mutually
terminated; (4) the obligor lawfully appropriates the contract goods; (5) the
obligee absolves the obligation; (6) the rights and obligations are merged;
and (7) other circumstances provided by law (UCL Article 91). Upon termi-
nation, parties must perform commitments of notification, assistance and
security in accordance with business customs. Where a contract is termi-
nated prior to completion of performance, a party who has given partial
performance may seek restitution, damages, or other remedies (UCL Article
97). Termination may also be by agreement. Other circumstances of termi-
nation include (1) force majeur (bu ke kang li, defined in UCL Article 117 as
“objective circumstances that cannot be foreseen, avoided or overcome”); (2)
one party clearly states or shows that it will not perform; (3) delay by a
party; (4) delay or violation by a party that make it impossible for the
contract aims to be met; (5) other circumstances provided by law. The
formalities of approval and registration must be complied with.

Liability for breach

Liability for breach of contract can take the form of continued performance,
remedial measures and compensation (UCL Article 107 e seq.). Continued
performance is generally made in response to a demand from the obligor
issued when the required performance is not forthcoming. Remedial
measures (bujiu cuoshi) include repair, exchange, redo, return, and reduction
of payment and are usefully made in response to a disagreement over quality
of goods (UCL Article 111). Compensation is calculated by the loss caused
by the non-performance, including lost profits but not extending to unfore-
seen damages (UCL Article 113).
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Non-performance fees (weiyue jin) may be agreed by the parties, which
may be adjusted to match the actual damages caused by the non-
performance (UCL Article 114). The parties may agree on earnest money
payments, pursuant to the Secured Interests Law of the PRC. Upon non-
performance by the payor, the earnest money is not returnable, whereas
return of double the amount is required of a payee who fails to perform
(UCL Article 115). Earnest money payments and violation fees may be used
to compensate for losses caused by non-performance.

Liability may be excused by force majenr, except when the force majenr
event occurs after a party has delayed performance. A party claiming force
majenr must give proper notice and proof of the force majenr event. The
aggrieved party must attempt to minimize its losses resulting from non-
performance by the other party. Where both parties violate the contract,
liability is shared (UCL Article 120). In yet another effort to address the
“triangular debt” problem, the law provides that where non-performance is
the result of the actions of a third party, the non-performing party must bear
liability and seek recovery separately from the third party (UCL Article
121).

Contending influences on Chinese contract law

Chinese contract law exhibits a number of contradictory influences. Many of
the basic structures and rules of Chinese contract law are borrowed from
foreign models, yet these structures operate in the context of a local legal
culture that exerts a powerful influence over the interpretation and applica-
tion of contract law.

International models of liberal contract relations

China’s increased participation in the international economic system has
brought with it increased pressures to conform to the norms of liberal
market capitalism. In the area of contract relations, the Convention on
Contracts for the International Sales of Goods (CISG Convention) empha-
sizes the importance of the autonomy of contracting parties from state
interference in economic relations. The CISG Convention purports to estab-
lish uniform standards for international sales contracts.”’! Work on the
agreement was done under the auspices of the UN Commission on
International Trade Law (UNCITRAL), which includes the United States
and other major industrialized countries as founding and more or less
permanent members. The final version drew heavily on liberal contract prin-
ciples. As a result, the contract interests of capital equipment exporters
(generally identified with the industrialized economies of the West) receive
privileged treatment through limitations on the time frames and processes
for acceptance or rejection of goods.’? The convention promotes the liberal
private law paradigm more generally by limiting the extent to which
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contracting parties can bar oral modification of contracts —a common prac-
tice in developing economies.”® Thus, the liberal norms associated with
Europe and North America are privileged, while the informal and collec-
tivist norms most often associated with non-Western economies are
marginalized. While the CISG Convention is presented as being intended
simply to bring uniformity to international contracts, it is a uniformity that
entrenches liberal norms of private law relations.

China’s participation in the international economy has also brought with
it bilateral pressures to conform to liberal ideals of contract regulation.
Thus, the record of China’s “open-door” policy of encouraging foreign
investment has also been a record of ongoing efforts by foreign businesses
and their respective government representatives to encourage reforms in the
Chinese contract system that would increase transactional autonomy for
economic actors while reducing the role of the state.’d In some respects,
Chinese policy has been responsive to these entreaties. By portraying itself as
a regime that accepts the rule of law, the Chinese government has hoped to
encourage foreign business interests to downplay the political risks of partic-
ipating in China’s economic growth. By offering specific legal regimes to
govern its foreign economic relations, China has hoped to establish clear and
predictable frameworks for foreign business. By providing specific prefer-
ences in its laws, the government has hoped to induce foreign business
activities in various targeted geographical areas and commercial sectors.
Most recently, efforts have been made to remove disparities in the legal
treatment of foreign and Chinese businesses. The drafting of a unified
contract law is part of this effort.

The influence of liberal legal forms on Chinese contract law

The influence of foreign legal forms on Chinese contract law has been
evident from an early stage. Much of the emphasis on transactional
autonomy has come from abroad. For example, at the time of the drafting
and enactment of the 1981 Economic Contract Law, the Chinese Academy
of Social Sciences (CASS) scholar who currently heads the drafting
committee for the unified contract law wrote extensively on the principles
of freedom of contract, drawing heavily albeit not uncritically on foreign
sources and ideas.”®> During the process of revising the ECL in the early
1990s, explicit reference was made to principles drawn from the US
Uniform Commercial Code.’® China’s contract law doctrine was also influ-
enced by norms in such areas as international contract practices in the
areas of jurisdiction, party agreement, and dispute resolution.’’

During the process of drafting the Unified Contract Law, specific atten-
tion was paid to foreign contract law models.’® Indeed, much of the
scholarly debate centered not on whether to rely on foreign models but
rather on whether the continental or the common law model of contract
was most suited to the drafting agenda.’® Many of the academics involved
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in the early drafting process relied heavily on foreign legal discourses in
putting forward proposals on the general aims and principles of contract
law reform.%0 Academic discussion of specific contract principles drew
heavily on principles of foreign law — both European civil law and common
law.

The second draft of the UCL took significant account of international
treaties as well as views from abroad and from Taiwan.°> Reports on
contract law in the United States and Canada were reviewed by the
drafting group, and interviews were held with legislative counsel of the US
Senate, the Canadian Ministries of Justice and Foreign Affairs, the Ontario
Law Reform Commission, and several US and Canadian courts, universities
and research institutes as well as the World Bank.®® Discussion of refer-
ences to international and foreign models focused principally on European
and Anglo-American approaches, as well as the norms of international
treaties — especially the CISG Convention. During the discussions over the
statute draft in 1997-98, consultations were held with members of the
committee to revise the US Unified Commercial Code and with US repre-
sentatives to UNCITRAL specializing in international sales matters, as well
as scholars from universities in the USA, Germany, the UK, Europe and
Australia.®4

The influence of local legal culture

Despite the effects of influences from abroad, Chinese contract law continues
to reflect the influences of local legal culture. Official legal cultural norms
were often couched in terms of Chinese conditions, the state appropriating
constructions of tradition to suit its governance imperatives. Throughout
the drafting process, the point was frequently made that the new law must
comply with China’s actual conditions and experience.®> When the section
on general principles was added to the 1997 “draft for soliciting opinions,”
complaints were raised that this gave too much weight to international
approaches and contradicted domestic contract practices.66

Official legal cultural norms were evident in the commentaries that
accompanied the drafting process. Even in the early stages of drafting during
1993-94, opinions on the aims and scope of contract law supported a quali-
fied approach to market-driven contract autonomy. While striving to meet
the needs of the modern market economy, drafting efforts should not harm
the security of transactions (you bu ke yin ce sunji jiaoyi anquan).%” Efforts to
improve efficiency and productivity should not override state and social
interests, the need for economic order, and the rights and interests of
consumers and workers.

Elements of instrumentalism and formalism in Chinese official legal
culture became evident in efforts to limit draft language on such issues as
party equality and autonomy. For example, whereas the 1997 “draft for
soliciting opinions” contained general provisions to the effect that
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contracting parties were to have equal status and enjoy the right to enter
into contracts freely, the subsequent formal draft issued in 1998 specified
only that whatever rights to quality and autonomy the parties might have
will be respected.®® Thus the formal draft reinforced the principle that any
rights contracting parties might have are those conferred by the legislation
rather than inherent rights of general enjoyment. In light of the state’s
continued control over the legislative process, this allows rights to be inter-
preted subject to the state’s policy priorities.

Perhaps the most telling example of the influence of official legal culture
on the drafting process lay in the debates that led ultimately to discarding
provisions entrenching a principle of freedom of contract (betong ziyou) in
favor of a more limited prohibition against interference in the voluntariness
of contracts (hetong ziyuan).% Throughout the process, influential legal
academics lent strong support for broad principles of contract autonomy.”®
However, challenges to contract autonomy were raised by reference to
general principles of justice.”! Provisions on contract autonomy were also
limited through emphasis on principles of fairness.”? Assertions about the
need to limit contract autonomy called for greater reliance on supervision by
state agencies, extolling the need for stability in the socialist market
economy.’? Thus, consistent with the instrumentalism that informs much of
Chinese law, priority was given to public law expressions of justice over
private law principles of autonomy.

Consistent with this, the formal draft also added provisions on contract
supervision, yet a further diminution of party autonomy. Contract supervi-
sion has long been a point of contention between proponents of state
planning and supporters of market reform. Beset by irreconcilable policy
differences, the drafters of the 1981 Economic Contract Law opted to avoid a
strict requirement of contract supervision while holding to the principle
that contract validity depended on compliance with the state plan.”* Debate
over the final draft of the law saw attempts to expand the provisions for
state-mandated contracts to include state procurement contracts, thus
reflecting debate on the extent of state planning intrusion in increasingly
autonomous market transactions.”> Despite the intervening reforms in
economic policy, the bureaucratic imperatives of control through law remain
evident in ongoing provisions for contract supervision.

Popular legal culture plays a role in contract practice, as the attitude of
economic actors affects their willingness to rely on formal law in arranging
their commercial relations.” Popular resistance to the requirements of
formal law was common in the early years of reform and was not unexpected
in light of the dramatic changes brought on by legal reform.”” Efforts to
avoid the restrictions of the regulatory system remain in evidence, as indi-
cated, for example, by the plethora of court cases in which parties attempted
to avoid regulatory restrictions on loan contracts by entering into what were
later termed “sham joint enterprises.”’8

Many of the case reports emerging from China in the mid- and late 1990s
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reveal popular ambivalence to formal legal and regulatory requirements in
the conduct of business relations.”” One common example of contracting
parties disregarding regulatory requirements centers on the failure to
conform to the requirements of the “legal person” and the resulting lack of
capacity to form contracts.3? Disregard of registration requirements appears
in reporting on cases involving real estate transfers®! and contracts for the
importing and sale of manufactured goods.3? Other examples of contracting
parties engaging in commercial pursuits without regulatory compliance
include instances of improper delegation of agency powers in sales of goods
contracts;3 exceeding the scope of authority delegated to an agent;3*
forming contracts that extend beyond the permitted scope of business of one
of the parties;®° disregarding the requirements for contracting party signa-
tures;3° and disregarding requirements as to contract form.3” Contracting
parties also appear relatively amenable to compromise and settlement of
contract disputes, even to the point of revising the content of agreements.3®

Reflecting in part a determination to bring contract practice into compli-
ance with the requirements of law and regulation, the formalism evident in
Chinese official legal culture remains a dominant characteristic of judicial
decision making.3? Collections of judicial decisions to be used in judicial
training programs give primary emphasis to uniformity and consistency in
judicial decisions.?’ As well, the process of case analysis begins with a
review of statutory provisions, which themselves reflect the instrumentalist
character of state law and regulation. Little attention is paid to close analysis
of pertinent facts, or to the subtleties of fact cum law analysis. Thus the
importance of formalistic compliance with state law is instilled into judicial
decision makers early on. The bulk of judicial decisions contained in various
case reporting volumes suggest a rigid and somewhat mechanical assessment
process addressing, in sequence, issues of (1) contract validity based on
compliance with law and regulation; (2) contract content; and (3) party
performance, or the lack thereof. In a typical example, the judge faced with a
case involving a failure to register an interest in real estate disregarded the
parties’ attempt to resolve the problem of ownership on their own and
awarded restitution.”!

However, the effects of popular legal culture are also evident in judicial
decisions, particularly where judges show resistance to official legal norms of
formalism and instrumentalism.?? Recently published compendia of judicial
decisions support more flexible judgments based on subjective assessment of
the relationships between the parties and their needs and conditions.?> In
one example, the court permitted a party to terminate a contract prior to
completion (anticipatory breach) when it became clear that the other party
could not or would not perform.94 This decision, dating back to 1993, fore-
shadowed the subsequent provisions on anticipatory breach in the Uniform
Contract Law and suggested an important element of flexibility to an other-
wise rigid insistence on complete performance regardless of subjective
circumstances. In another example, the court allowed non-performance to be
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excused on the grounds of force majenr, where the foreign seller-defendant
was unable to complete performance due to a government termination of
economic cooperation with China — an unsubtle suggestion that undue
intervention in contract practice by Chinese bureaucrats would bring about
similar results.?>

Conclusion: tensions in China’s contract law

The development of contract law and practice in the PRC illustrates the
process of selective adaptation evident in other aspects of the Chinese legal
system. Considerable effort has been made to draw on foreign models of
contract doctrine, and in many instances foreign legal forms, such as the
offer and acceptance model of contract formation, are being adapted rather
closely into the UCL. Particularly where legal academics drive the process,
reliance on international legal forms seems strong. As the drafting process
moves toward broader consultation with local interests, including govern-
ment interests, the influence of local legal culture becomes stronger.

Finally, the interpretation of contract law remains heavily influenced by
local cultural norms. This creates a tension between the international legal
forms and local legal culture. Resolution of this tension lies not in slavish
emulation of foreign legal models. Nor does it lie in cynical reliance on
apocryphal notions of Chinese traditional values that entrench state power.
Rather, the resolution of the tension lies in recognizing the validity and
resilience of the process of selective adaptation that characterizes contract
law in China.
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Unlike contract law, where China had significant policy and legal
antecedents to guide legal reform, property law reform had little in the way
of precedent.? Property rights in traditional China provided some guidance,
but in the main Chinese legal specialists working on property rights were
compelled to look abroad for guidance. The adoption of foreign law norms,
however, is moderated by local tradition and norms of political and legal
culture. In particular, the individualist orientation of liberal property rights
regimes conflicts with the collectivist norms in China, while private rights
discourses of liberalism conflict with the public law norms of Chinese tradi-
tion and PRC policy. The development of property rights in the PRC is
largely a process of mediating these conflicts.

International influences on China’s property rights
regimes

The development of property rights in China stands against a background of
reference to the discourse of property rights in the Western liberal
tradition.’ Indeed, under the rubric of internationalization of property
rights, Chinese jurists have called for greater reference to be made to foreign
law from Japan, Europe and the Anglo-North American tradition as prece-
dents for property rights reforms in China.* Chinese civil law notions of
property behavior (wugnan xingwei) have been influenced by German law in
particular (either directly or in the forms adopted in Japan and Taiwan).’
Taiwan law scholars such as Wang Zejian have been particularly influential
in the transmission of German civil law concepts to China.®

Classical approaches to private property

Although contemporary doctrines about private property rights often begin
with Locke, the classical tradition of theorizing about these issues began
long before. Continental scholars such as Bartolus (1313-57) and Grotius
(1583-1645) were examining and commenting on property law doctrines
derived from Roman law and articulating views about tenancy, enforceable
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rights to property, and the natural law foundations for private property
realms independent of the state.” Responding to the feudal legacy of limited
property rights, Enlightenment theorists began to articulate a vision of
private property that would insulate the emerging bourgeoisie from the
reach of the crown.® The classical theorists pursued different approaches,
which addressed issues of economic and political utility in terms of
economism, republicanism, and collectivism.

Locke addressed property rights as having economic utility within a
broader theory of governance. He also viewed property as an appropriate
mechanism for recognizing the value of labor.” Thus, he contemplated
private property as a basis for establishing production and labor incentives,
and promoting economic accumulation. He considered it a duty of the state
to protect property rights as part of its responsibility to build economic and
social wealth. The political utility of private property rights was addressed
more explicitly by Madison. Drawing on Locke’s focus on the property
rights of individuals, but less concerned with the purely economic utility of
the approach, Madison viewed property rights as an essential element of
insulating society from intrusion by the state.'” While he recognized that
differential access to property and the disparities of rights that might result
would contribute to contention between “factions” in society, Madison
insisted on government protection of the rights of the minority of property
holders. These views were particularly influential in the drafting of
restraints on government control of private property in the US
Constitution.!'!

Political utility also informed Hegel’s thinking, albeit with different
results. Hegel began with an assessment of property rights of the individual
as an “abstract right,”!? but then he examined the resulting implications for
social relations. In the context of the “ethical life” (Siztlichkeir), the property
rights derived from the inalienability of the individual and their labor
should in Hegel’s view be qualified by the relations of community and civil
society. Thus, Hegel called for attention to be paid to the material realities
of social and economic life as a basis for restraining the unfettered applica-
tion of abstract concepts of absolute rights to private property.

While the various strands of thought articulated by these classical theo-
rists of property are by no means uniform in their approach to the nature,
situs, and conditions for private property and private property rights, a
common theme is the importance of the state. For Locke, the state’s
interest in economic accumulation presented a utilitarian basis for property
rights. For Madison, the interests of republican justice demanded that the
state protect property owners against the demands of factional majorities.
For Hegel, the state was a component of the community that served to
qualify the abstract right of property. Contemporary scholars continue to
debate the role of the state in ways that reveal the continued effects of
economism, republicanism, and collectivism in the views of the classical
thinkers.
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Contemporary approaches to private property

Notions of private property rights in the industrialized democracies of
Europe and North America have centered on notions of economic and polit-
ical utility.!> The themes of economic and political utility are also useful to
describe the approaches taken by many contemporary property thinkers,
although not necessarily in the same ways as characterized the work of
Locke, Madison, and Hegel. The centrality of economic utility is evident in
the work of law and economics scholars such as Richard Epstein'4 and
Richard Posner,'”> whose support for largely undiminished private property
rights stems from assessments of the greater economic benefits to be derived
therefrom. Broadly speaking, this approach suggests that the protection of
property owners against most kinds of interference promotes freedom of
exchange and hence advances the economic well-being of society as a
whole. !0

Economic utility approaches often cross over into the territory of political
utility, through assertions that private property’s implications for protection
of individual liberty constitute a utilitarian political benefit.!” The republi-
canism of Madison is taken up most obviously by proponents of strict
protection of traditional private property, who argue that the individual
liberties associated with private property are the best reason for its protec-
tion.'® Madisonian republicanism is also raised by those who argue for limits
on political regulation of private property,'? although this view is rebutted
by critical scholars, who note the fundamentally political character of all
property regimes.>’

The dilemmas of economic and political utility are also evident in
contrasting perspectives of political philosophers, such as John Rawls and
Robert Nozick, who address the utility of various property regimes for the
distribution of wealth.?! In contrast to Rawls’ approach calling for relative
protection of property rights in light of the need to redress social and
economic inequalities, Nozick adopts a more absolute standard. He treats
justly acquired property as an entitlement, which can be appropriated only
with the consent of the owner. While these conflicting approaches obviously
have different consequences for government policies on the protection of
private property, they remain at root utilitarian, albeit with a conflicting
view of the common good.?? Natural rights theorists, on the other hand,
challenge approaches based on economic or political utility and suggest that
the balancing analysis attendant on determinations of common good should
give way to absolutist views on the rights of the individual.??

The communitarian views associated with Hegel also appear in the
contemporary discourse, primarily in the form of critiques of absolutist
doctrines of private property rights. Some writers call for a comprehensive
approach to property rights that accounts for collective interests to a greater
degree than is possible under a more traditional approach.?* Communitarian
views are also evident in calls that property rights not be considered exclu-
sively the province of the individual but must intersect with principles of
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democracy.?> Collective approaches to property rights have also been raised
by comparative scholars looking to the legal traditions outside the bounds of
the West.?

The importance of public welfare as a component of economic utility has
been noted by some economists and law and society scholars.?’ Louis Kelso’s
“Binary Economics” offers an approach that aims to empower all members of
society to acquire an adequate holding of capital.?® Such an approach does
not depart significantly from the traditional utilitarian approach to property
but rather suggests that the problem with achieving full economic utility is
mainly one of distribution of opportunity.

A nuanced consideration of private property rights in the context of polit-
ical utility is advanced by theorists of the “New Property,” who suggest that
social entitlement policies empower individuals to participate more fully in
society and therefore promote goals of individual liberty.?? Despite conserva-
tive rhetoric that government-sponsored programs recognizing and
protecting property interests in employment, housing, health care, and so on
represent a paternalistic diminution of individual liberty, the New Property
proposals are aimed at promoting individual liberty by redressing the
inequalities between individuals and the organized units of political
(governmental) and economic (corporate) actors that have come to dominate
contemporary life and that undermine the meaningful exercise of individual
liberties.? In contrast to property rights discourses aimed at the protection
of corporate interests,”! the New Property approach aims at promoting
public well-being in order to preserve the republican ideals of individual
liberty articulated by Madison.

The bulk of contemporary scholarship on private property rights tends to
rely on variations of economic and political utility as the basis for argument.
While debates emerge as to how best to achieve economic and political
utility, there remains a broad, if unrecognized, consensus that private prop-
erty rights remain the most effective mechanism for achieving economic and
political well-being.

Internationalization of private property regimes

The completion of the Uruguay Round of the GATT, the finalizing of the
Marrakech Agreement and the formation of the World Trade Organization
reflect the liberal market paradigm associated with the Western capital and
technology-exporting economies.’”> The TRIPs Agreement extends GATT
and WTO protection to intellectual property rights and provides standards
for enforcement that complement existing international regimes set forth
under the World Intellectual Property Association Treaty, the Berne
Convention on copyrights, and the Universal Copyright Convention.?> This
expanded regime for private property rights in technology is of particular
benefit to the technology-exporting economies, which dominate the newly
protected business sectors such as integrated circuits and computer software,
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biotechnology, unregistered trade secrets, and entertainment.>* As well, the
TRIPs provisions limiting the capacity of governments to impose compul-
sory licensing to combat anti-competitive behavior by technology licensors
undermine the role of the state as an agent for development and work
against the interests of technology-importing economies. While Article 40
of the agreement appears to permit states to enact legislation to limit anti-
competitive practices by technology licensors, the conditions attached are
more severe than previous provisions on compulsory licensing associated
with the WIPO, Berne and Universal Copyright Conventions. Thus, the
TRIPs Agreement operates to protect private property rights of technology
licensors while undermining the role of the technology-importing states in
attempting to ensure that the uses and distribution of technology serve the
goals of social and economic development.

The TRIMs Agreement appended to the WTO extends GATT disciplines
of transparency and national treatment to investment activities,”> while the
General Agreement on Trade in Services (GATS) extends the GATT’s “most-
favored nation” (MFN) and transparency disciplines to services, with
significant implications for investment.3® The TRIMs Agreement restricts
the capacity of host countries to limit trade in goods produced through
foreign investment in order to protect local firms, while the GATS focuses
on removing local regulatory obstacles to free trade in services. These agree-
ments also impose transparency principles on government decision making
related to foreign investment and trade in services. While both agreements
provide compliance grace periods and other concessions for developing coun-
tries, these are not unlimited but are intended merely to ease the process of
bringing developing country economies and political systems into line. Just
as the TRIPs Agreement extends GATT rules to intellectual property rights
protection, so too do the TRIMs Agreement and GATS extend the GATT
doctrines on free trade in goods to the investment sector.

The Multilateral Agreement on Investment, while it was limited by its
terms to the OECD economies, stands as a model for a global investment
protection treaty.>’ A comparison of the MAI with the various model bilat-
eral investment treaties suggests that the policy preferences of
capital-exporting states have been particularly influential.>® Following an
absolutist approach to private property rights, the MAI treats foreign direct
investment as a right that should not be limited except with the consent of
the investor. This is supported by provisions for private rights of action by
corporate actors against states, which expand on the provisions of the treaty
governing arbitration under the International Center for the Settlement of
Investment Disputes (ICSID).>? Whereas the ICSID treaty requires that a
state named as a respondent in an arbitration brought by a private entity
must consent to the process, under MAI, state consent is granted presump-
tively upon ratification of the agreement. Expansive concepts of market
access requirements permit MAI signatories to transcend even the relatively
minimal market protection provisions of the WTO.
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The dominance of the private property ideals associated with liberal capi-
talism is facilitated by the extent to which the themes of efficiency and
liberty operate to constrain discussion and debate about the appropriate
place for private property in contemporary society. Economic utility theo-
rists emphasize the importance of efficiency and acknowledge the side
benefits of individual liberty that stem from an absolute (or near absolute)
private property regime. Political utilitarians emphasize the importance of
private property rights for protection of individual liberties, while also
noting the efficiency gains to be had from the system. Taken together, effi-
ciency and individual liberty work to legitimate and protect the private
property discourse of economism and republicanism from challenge and
result in the entrenchment of private property into law and popular
culture.“® The expansion of these regimes through the international trading
system and the process of globalization invites assimilation of liberal norms
of law by developing economies. While the property regime in China reveals
the effects of the global spread of liberal ideology, important factors of local
legal culture are also at work, and these limit the operation of the liberal
paradigm.

Property rights in China: mediating private rights and
public obligations

In China, property rights operate against a backdrop of a legal culture that
emphasizes collective interests over individual identity. The role ascribed to
private property rights in the West, as a source of economic utility and
protector of individual liberty, was not generally evident in the discourse of
property in traditional China. More recently, the socialist ideology of
Maoism directly and explicitly repudiated the notion of private property
rights and entrenched the Party/state as the guardian of public welfare. The
early post-Mao period saw a gradual introduction of imported notions of
private autonomy in the acquisition and management of property, but
subject always to the overarching political imperative of collective and
public interests.*! In the absence of relatively autonomous norms and effec-
tive institutions to restrain state action, China’s adoption of the liberal
private property rights regime remains incomplete.

In traditional China, the interests of the individual were subordinate to
those of the collective. The interests of the extended family—clan structure
took precedence over those of each individual member, while the state’s rela-
tion to society was viewed as an extension of the collective dynamic of the
family. The subordination of the individual to collective interests has been
driven largely by social and historical traditions derived from Confucianism
and its assumptions about authority and hierarchy in social organization.42
While there is significant evidence to suggest that the role of the individual
was once highly prized,*> and later came gradually to be suppressed as a
result of the political and ideological imperatives of the Chinese state,*! the
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collective tradition remains a dominant feature of Chinese legal culture.®>

Thus, while private property rights were recognized, the situs of these rights
was the collective rather than the individual. For example, the dian contracts
permitting use of land title as security prohibited the creditor from selling
the mortgaged property, thus creating a relationship of mutual obligation
between the creditor and debtor and underscoring their collective interest in
the debt and the underlying land.*® In traditional China, commercial
contracts and property relations were generally guaranteed and enforced
through community organizations such as clan and guild.?’

While much has been made of the tensions between Mao’s vision of
socialist China and the imperatives of local norms supporting greater private
property rights, using as examples the resiliency of peasant preferences for
private agriculture,?8 at issue was not a tension between individuals and the
collective but rather a conflict between competing collectives. Thus, the
Maoist state found itself in conflict with the parochial interests of family and
village collectivities. The role of the Party/state as a revolutionary vanguard
meant that the state was central to virtually all economic and political rela-
tionships, including those involving property rights.

Property relations and the post-Mao economic reforms

The economic reform policies begun in 1978 raised the prospect of greater
managerial autonomy in state-owned enterprises and increased diversity of
economic actors and transactions.*” However, during the post-Mao period of
economic reform, the state remained a key player in property relations —
state property rights remained dominant, albeit purportedly in the service of
social interests.’® The 1982 Constitution extended protection to property,
but only to the extent that it is “lawful property,” the definition of which
remains the exclusive province of the state.’! Constitutional requirements
that the exercise of citizens’ rights, including the right to own property, not
conflict with the state or social interest effectively grant the state a
monopoly on interpreting that interest and on determining the extent to
which private property rights that might possibly conflict with it will be
recognized and enforced.>?

The General Principles of Civil Law (GPCL, 1986) codified broad princi-
ples of property rights, albeit subject to provisions that these not conflict
with state policies and public and social interests.’> The GPCL reflected
CPC policies that at once had begun to limit the intrusion of the state into
social and economic relationships while still asserting the basic provisions of
state control. Thus the GPCL emphasized notions of party equality, volun-
tariness, and the protection of citizens’ lawful rights and interests (thus
diminishing the arbitrary authority of state organs and officials to intrude
upon civil law relations in property), the law also recognized the funda-
mental principle of socialist legal order and the still central role of state
planning.>*
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Despite the changes brought on by economic reform, the state’s responsi-
bility to harmonize different economic and social interests remained, despite
the formal equality provided by civil law.”> Judicial decisions in property
cases during the mid-1980s relied heavily on interpretations of the General
Principles of Civil Law (1986), which enshrined the centrality of state inter-
ests.”® Decisions on such matters as unjust enrichment (budang deli) cited
with favor GPCL provisions emphasizing the importance of state and collec-
tive property.”’ The policy implications about the diminution of class
struggle, stemming from the 13th CPC Congress (October 1987) consensus
on China being in the early stage of socialism, supported broader social and
economic autonomy and stronger protection for property rights based on
civil law.’® As the exploitative possibilities of property relations received less
concern, limited efforts were made subsequently to recognize the rights of
privately operated enterprises’” and individuals.

However, throughout the 1980s and early 1990s, law and regulation on
property matters focused mainly on state-owned property and the extent of
managerial autonomy granted to (generally state-owned) enterprise
managers. The General Principles of Civil Law recognized the rights of
enterprise managers to administer enterprise propfsrty.61 These provisions
were expanded in the Law on Industrial Enterprises Owned by the Whole
People (1988), otherwise referred to as the “State-Owned Enterprise Law.”62
The rights of enterprise managers were grounded in the policies of the
socialist commodity economy and the rights of persons in possession of
property (zhanyouquan).> By distinguishing ownership from rights to
managerial autonomy, reform policies attempted to stimulate enterprise
performance without compromising orthodox views on public ownership.64
Regulations were issued in 1988 covering private enterprises, including
individually operated businesses.%> However, the “provisional” nature of the
regulations and explicit provisions subordinating the private economy to the
socialist publicly owned economy underscored that private enterprises were
still viewed as policy concessions to the needs of economic growth and were
subject to the will and the dispensation of the state. Despite continued
challenges to conventional limits on private property rights, further consti-
tutional protection was not forthcornin(g.66

Deepening property reform in the 1990s

During the period of accelerated reform following Deng Xiaoping’s 1992
Southern Tour, property policy and legislation emerged as an important
agenda item for both academics and government officials. While conven-
tional norms of public ownership and protection of public interest remained
well represented,®” increased attention was paid to reforming the system of
state ownership. Existing discourses on management rights were expanded
to address not only issues of managerial autonomy but also managerial
responsibility to conserve state property.® Problems of corruption and
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mismanagement of state property (particularly in state-owned enterprises)
gave rise to calls for tighter regulation.®” However, policy changes
supporting the transition to a market economy meant that state ownership
rights must also evolve and in some instances give way to diverse alterna-
tives.’?

The PRC Constitution was amended in 1993 to affirm the socialist
market economy as the foundation for economic policy.”! The transition
from the socialist commodity economy meant that increased market
autonomy for economic actors (including individuals as well as enter-
prises) could extend beyond the realm of commodities. This was
supported by a property rights regime that could extend beyond immov-
able property such as land and movables such as personal property to
include intangibles such as intellectual property.”? A semi-official proposal
on property legislation suggested that conventional boundaries for prop-
erty rights as set forth in the General Principles of Civil Law should be
re-examined.”?

A key issue has been whether property rights are abstract (wuyinxing) or
the result of causation (i.e. transactional — youyinxing). Influenced by princi-
ples of German law (drawn from the Roman law tradition), proponents of
inherency argue that rights in property transcend the transactions by which
they are transferred.”* The implications of inherency suggest a diminution
of the state’s authority to control the content and scope of property rights, as
the state’s regulatory authority over transactions would not extend to the
underlying property rights themselves. A contrary approach suggests that
property rights are transactional.”> Thus, the character and scope of property
rights are dependent upon the terms and conditions of the transactions by
which they are transferred. Land use rights or ownership rights to building
and improvements may depend on the validity of the agreements through
which these rights are transferred.’® Under the transactional approach to
property rights, the state’s power to determine the effectiveness of transac-
tions also extends to the character of the underlying property rights that are
the subject of those transactions.”” The issue of whether civil law rights
(including property rights) derive from and are thus dependent upon trans-
actional conditions remained a major issue in the drafting of a civil code in
the late 1990s, reflecting along with continued debates about the public and
private character of civil law the continued difficulty of bringing full
autonomy to civil law relations under China’s socialist system.’® In inheri-
tance, for example, property rights have been conditional on the conduct of
legatees in such areas as parental support.”?

The question is complicated by the increased recognition of multiple
rights bound up in the same item of property. Calling for a departure from
the tradition notion of “one thing, one right” (yi wu yi quan), Chinese jurists
have begun to assert the importance of a more flexible property rights
regime that can account for intersecting and overlapping property claims.
Property rights reform in China also intersects other policy issues such as
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family relations, where greater recognition of the rights of women has driven
broader recognition of common marital property.8? These efforts call atten-
tion to the processes for registration and recognition of property rights,
raising again the question of whether the property rights derive from the
transactions to which they are bound or exist independently.

In an effort to expand upon Party policies suggesting greater tolerance for
private property rights, formal legal protection was sought for private prop-
erty rights of corporations®' as well as individuals.®? The influence of
foreign property regimes also emboldened efforts to expand the scope of
private property rights.33 Recognizing the centrality of public ownership
orthodoxy, proponents of expanded private property rights focused on
changing the terms governing standards of public ownership by distin-
guishing between public ownership of natural resources from collective
ownership of land by economic entities such as companies.®* Building on
these discussions, formal proposals for constitutional revisions were couched
in the language of the market economy. No longer could property rights
remain within the confines of civil law — constitutional provisions would be
unavoidable.®> The market economy required diversity in the means of
distributing wealth and thus should permit expanded private property
rights.8% Broader civil law autonomy for individuals need not displace the
collective imperative of state-centric economic law — rather than operate in
conflict, the two paradigms could be mutually sustaining.?’

Limits to private property rights

Efforts to draft a code of property law in 1998 under the aegis of a Civil
Code drafting team suggested continued limits to the discourse of private
property rights. On the one hand, the draft property law contained a prin-
ciple that property rights could not be interfered with by third parties
(including government organs).3® On the other hand, the draft retains the
basic principles of protecting lawful rights and interests and safeguarding
social and economic order and socialist modernization, as well as a prohibi-
tion against property rights harming the public interest.3? Explanations of
this section make specific reference to the constitutional provisions on the
market economy — and by extension the limits on marketization imposed by
the Party’s policy imperatives on socio-economic order.”® Thus, even as
renewed efforts are made to enshrine property rights in legal codes, the
rights that result will unavoidably remain subject to the general tenor of the
Constitution, which currently favors socialist public ownership over private
property rights.

Confronting those who argued for more expansive private property rights
protections in the Constitution, opponents of expanded constitutional
protection suggested that this would contribute to problems of corruption
and misuse of state property.”! This reflected more fundamentally the extent
to which the system of public ownership remains deeply ingrained in the
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normative and institutional framework of China’s property law regime.”?

Indeed, the importance of conforming to China’s particular conditions
(tedian) remains a powerful orthodoxy governing the scope and terms of
property rights reform.?> Doctrinal norms continue to emphasize the impor-
tance of state interests in the enforcement of private law relations.”4 The
centrality of public ownership is part of this orthodoxy, and it inhibits the
emergence of private property rights.”’

The 1999 revisions to the Constitution did not ultimately include a
provision on the sanctity of private property rights — instead, the language
provided that the self-employed, private, and other non-public sectors
constituted an important component of the socialist market economy whose
lawful rights and interests would be protected by the state.?® While this was
touted as a major step forward in China’s reform process, the reference to
state protection of lawful rights and interests signals that the private sector
will remain subject to significant state control.”” Parallel provisions can be
found in the Unified Contract Law of the PRC, which confines contracts to
notions of “lawful rights and interests of the parties” and to the imperative
to protect “state and social interests.”® The limits of the constitutional revi-
sion reflect the fundamental position that China’s socialist system privileges
socialist public property, and while it might tolerate or even encourage
private property, this was still dependent on the policy direction and dispen-
sation of the Party/state.”” Indeed, complaints about the phenomenon of
“unit crimes” (danwei zui) such as bribery and tax evasion committed by
enterprises suggest further limits to official tolerance of private busi-
nesses.'% The constitutional amendment originated with the CPC Central
Committee'®! and confirmed that while the policy of the socialist market
economy would permit individual enterprises and private firms to play an
important role, ultimately property rights remained subject to the policy
priorities of the Party/state and were not to receive absolute constitutional
sanction.

In the legal and policy discourse of property law, property relations
remain a creation of the state and are subject to the limitations of positive
public law enacted by the state.'%? Chinese jurists point to foreign prece-
dents, such as Japan’s Civil Code, as support for this approach: “The civil
laws of most modern countries adopt legal positivism {fading zhuyil over
laissez~faire [fangren zhuyil” to address property rights.'%3 Thus, procedural
requirements that the formation of private law relations depends on estab-
lishing the requisite capacity and authority of the parties permit state
licensing and approval agencies to play a central role in determining what
kinds of legal right will be recognized.'® Public notice requirements on
property transfers, for example, are intended primarily to meet the needs of
economic stability and security and remain subject to the controls imposed
by state registries.!??

Changing perspectives on the nature of property rights and the contin-
uing role of the state are evident in many areas, but the examples of land,
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intellectual property, and securities regulation are particularly noteworthy.
Rights to land are often considered the most fundamental of property rights
and in the case of China’s agricultural society are tied closely to traditional
power relations. Rights to intellectual property are emblematic of changing
ideas about property rights in knowledge. Rights in securities combine
elements of intangible property with financial management and corporate
governance.

Traditional property relations: the case of land-use rights

The transformation of property rights in land has been a key element in
Chinese Communist Party policy since the CCP was formed in 1921. Not
surprisingly, this gave rise to significant policy and political discord. During
the revolutionary period, both in the Jiangxi Soviet, where the communist
movement was limited to the rugged Jinggangshan area, and in the
northern border areas of Jin Cha Ji and Shen Gan Ning, land ownership
rights were a critical issue.'%° Departing from the Soviet model, the Chinese
communists pursued policies of land redistribution rather than collectiviza-
tion. After the revolution, the party was split initially on the issue of
whether full collectivization was desirable. Collectivization policies began in
earnest in 1955 and culminated in the establishment of the communes
during the Great Leap Forward (1958-1960).1%7 Despite the resulting
famine, which killed upwards of 30 million peasants, collectivization
remained the centerpiece of CCP land policies until 1978, although
allowances were occasionally made for small private farming arrangements
in times of need.

The post-Mao reforms associated with Deng Xiaoping saw far-reaching
changes in PRC land policy. While under the PRC Constitution and the
PRC’s General Principles of Civil Law ownership of land remained the
exclusive province of the state and the collective, land-use rights were
increasingly granted to private farming and business operations. In the rural
areas, this often conflicted initially with local collectivist sentiments,
leading to violence in some cases.'%® The acceleration of agricultural reform,
based in part on the appearance of private family farming, has not apparently
diminished the importance of collective ideals about land use, leading one
prominent observer to describe the result as “redistributive corporatism.”1%?

The Land Administration Law enacted in 1986 reiterated the constitu-
tional principles of public ownership of land and clarified the jurisdictional
arrangements for land administration.'!” Reforms continued, however, with
revisions to the Constitution and the Land Administration Law of the PRC
in 1988 to permit broader land-use rights to be conveyed to private entities;
land registration rules were enacted shortly thereafter.!!! In 1990, China
enacted regulations permitting businesses to take long-term interests in
land for the purpose of subdivision and development.'!? As a result, invest-
ment in real property for residential and industrial purposes soared,
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although speculation and flipping of property leases was common.'!?

Judicial decisions in disputes before the People’s Courts reflected confusion
over such issues as the rights of lessor and lessee regarding leased prop-
erty.'4 The Law of the PRC on Urban Real Estate was enacted in 1994 in
an effort both to expand the possibilities of private acquisition and manage-
ment of land-use rights and to tighten state control over perceived
abuses.!!> Local governments began enacting implementing regulations for
their own real estate markets,''® giving rise to concerns over jurisdictional
conflicts and administrative problems in the system of land administra-
tion.'"” Nonetheless, problems continued. For example, litigation in the
Shanghai People’s Courts over real estate transactions tended to reflect prob-
lems with real estate valuation,'!'® unauthorized sale and leasing of real
estate where the seller lacked a proper legal interest,!!” disregard for
licensing requirements,'?° and disputes over building quality.'?! Rights to
inherit real estate also arose,'?? as did questions concerning cooperation
between agencies and compatibility across regulatory regimes on such issues
as resolving real estate issues for firms in bankruptcy.'??

However, Chinese legislation has yet to recognize private ownership
rights in land. Reflecting the policies of the Politburo committee from
which it emerged, the revised Land Administration Law (enacted August
29, 1998; in effect from January 1, 1999) reiterated the importance of safe-
guarding socialist public ownership of land — particularly arable land.!?*
This had particular implications for mining enterprises and other activities
where ownership rights affect the value of land and operating licenses.'?
Since real estate transactions involve transfers of two kinds of property
interest — ownership of buildings and fixtures, and use rights to the under-
lying land — the regulatory system must be able to deal effectively with each
of these transfers and the rights that underlie them.!2° The focus of law and
regulation is increasingly moving beyond the traditional focus of clarifying
the scope of state and collective ownership, respectively, to manage transfers
and registration of land-use rights.!?” While obligatory recitation of princi-
ples of socialist public ownership is unavoidable, increased attention is
being paid to the problem of legal protection for land-use rights as a prop-
erty right.!?® With land-use rights recognized as enforceable and
transferable, mortgages and other ancillary relationships can proceed more
easily.!??

Although the increased flexibility of land-use rights and the more recent
discussions of the possibility of establishing an actual land ownership system
reveal a transition toward a private property regime of sorts, the state
continues to play a critical role. Registration agencies permit state intrusion
in the transfer of property interests in land.!>* The state’s Land
Administration Bureau (tudi guanli ju) remains firmly in control of the
approval of land use and the creation and assignment of leases in land. As
well, ancillary administrative organs have direct interests in land manage-
ment. The Environmental Protection Bureau, for example, oversees
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environmental management on all urban and rural land. The Ministry of Civil
Affairs oversees the relocation of families and individuals resulting from
changes in land use. Moreover, the residual ownership rights held by the state
and the collective mean in effect that all rights to land exist at the discretion
and with the consent of the state. Rather than beginning with a presumption
of individual rights to private ownership of property in land, the Chinese
system proceeds from the assumption that the state holds the basic rights of
ownership and that all subsequent uses, transfers, and so on depend on state
approval. Thus, individualized notions of liberty and economic utility yield to
the Chinese state’s conception of public responsibility and collective interest.

Rights to knowledge: the case of intellectual property
rights

China’s intellectual property rights regime reflects a dynamic interaction
between international norms and local legal and political culture.!*! On the
one hand, China has been subjected to direct and ongoing pressure for the
content and operation of its IPR system to conform to the expectations of
the United States and other trading partners.'?> On the other hand, local
factors of traditionalism and economic interest have played a significant role
in diluting the influence of foreign norms.!?> Perhaps most importantly,
China’s transition toward a market economy and the increased acceptance of
the importance of a knowledge economy have created interests favoring
stronger protection of intellectual property.'3%

The role of international IPR norms

Since the beginning of its reform program, China has also been subjected to
bilateral pressures to adapt foreign property norms in its IPR system.!'3’
Bilateral memoranda of understanding (MOU) concluded with the United
States in 1989, 1992, and 1995 imposed specific obligations on China to
improve its IPR regime. These agreements grew out of the 1979 US—China
Trade Agreement and reflected US efforts to use formal agreements to bind
China to comply with the general provisions of multilateral treaties.'>® The
three Sino-US MOUs also reflected the ongoing tensions between China’s
emphasis on legislation and rule making in IPR enforcement!'?’ and the
attention given by the USA and many of China’s other trading partners to
practical implementation.

US—China bilateral memoranda of understanding

Under the 1979 trade agreement with the United States, China agreed that
patent, trademark, and copyright protection for US firms and individuals
should be commensurate with US protections in these areas offered to
Chinese parties. Ten years later, the US government and many US companies
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believed that China’s IPR system remained inadequate. China was one of
nine nations and regions (including Taiwan) placed on the “priority watch
list” in 1989 when the Special Section 301 provisions of the US Trade Act
became effective. In May 1989, in order to avoid the imposition of trade
sanctions, China agreed to a memorandum of understanding with the USA
that contained broad language about improving IPR protection. In the
agreement, China stated that it was actively studying the possibility of
joining various international IPR conventions, but it also agreed to a
number of specific steps. The 1989 MOU committed China to introducing
copyright legislation by the end of the year, which would include computer
software as a category of protected work. China also agreed to revise its
patent law by the end of 1989 to extend the duration of patent protection
and expand its scope in accord with international practice.

In January 1992, a second MOU was entered into between the USA and
China by which China agreed to accede to the Berne Convention on
Protection of Literary and Artistic Works by October 1992!38 and to amend
its newly enacted Copyright Law and issue new regulations in order to
implement the convention. In furtherance of this agreement, China
proceeded to join the Berne Convention and to adjust its existing laws and
regulations to comply with international treaty requirements.!'>?

While the 1989 and 1993 MOUs were aimed primarily at encouraging
China to step up its law-making efforts, the third MOU signed in 1995
focused primarily on enforcement. By mid-1994, the USTR determined that
China was not enforcing its intellectual property and again placed China on
the Special Section 301 “priority watch list.” One day before retaliatory 100
per cent tariffs on $1.08 billion worth of Chinese imports were to go into
effect, China signed another MOU with the USA containing two major
components:

1 an exchange of letters between PRC Minister of Foreign Trade and
Economic Cooperation (MOFTEC) Wu Yi and United States Trade
Representative Ambassador Mickey Cantor; and

2 an action plan for better protection of intellectual property rights.

The action plan contemplated three—five years of sustained enforcement
effort by the Chinese State Council’s IPR Working Conference (Bangong
huiyi) to improve the enforcement of intellectual property rights and to
strengthen dissemination of information and training.'*® The action plan’s
enforcement system also envisioned the creation of task forces responsible
for intellectual property protection and enforcement. While the conference
is an attempt at inter-agency cooperation, the enforcement task forces are
aimed at pursuing enforcement in specific spheres of jurisdiction. In
compliance with the requirements of the MOU and the action plan,
the State Council’s Intellectual Property Working Conference began issuing
annual reports on the status of intellectual property enforcement in
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China, and became active in issuing periodic calls for increased IPR
enforcement, 4!

International IPR treaties

China is also increasingly subject to international treaties on IPR protection.
It has joined various international conventions on intellectual property,
including the World Intellectual Property Organization Convention (1980),
the Paris Convention for the Protection of Industrial Property (1984), the
Berne Convention for the Protection of Literary and Artistic Works (1992),
and the Universal Copyright Convention (1992).42 China’s legislation on
protection of Patents, Trademarks and Copyrights reflects generally the
requirements of these conventions.

Upon its entry to the WTO, China will be subject to the Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPs Agreement)
appended to the Marrakech Agreement establishing the WTO.'%3 The
TRIPs Agreement incorporates the provisions of the 1967 Paris Convention
on Industrial Property, the 1971 Berne Convention on Copyrights and a
number of other agreements into the WTO system. The TRIPs Agreement
extends to seven categories of rights:

copyrights

trademarks

geographical indications
industrial designs
patents

integrated circuit designs
trade secrets.
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The agreement incorporates principles of nation treatment and most favored
nation treatment, because these are already enshrined in the WTO and
GATT and are provided for in the Paris and Berne Conventions. The TRIPs
Agreement also contains provisions against unfair competition and particu-
larly protects against the disclosure of privileged information.

Of particular importance in the TRIPs Agreement is the section on
enforcement of intellectual property rights. This section requires that
signatory states ensure that enforcement procedures are available to permit
affective action against the infringement of intellectual property rights.
This includes civil and administrative procedures and remedies through
the use of judicial and administrative tribunals. Particular emphasis is
given to the role of injunctions and the payment of compensation as reme-
dies. As well, the TRIPs Agreement incorporates GATT principles of
transparency and requires signatories to publish laws and regulations as
well as final judicial decisions and administrative rulings of general appli-
cation, and also provide for the release of judicial and administrative
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decisions and rulings to interested parties whose rights may be affected by
them. In sum, the TRIPs Agreement establishes substantive standards for
the protection of intellectual property rights consistent with the interna-
tional treaty regimes, principles for enforcement, and principles of
transparency.

Driven in part by a practical recognition that mastery of the international
system will strengthen China’s ability to develop an intellectual property
system that suits its national interest, Chinese specialists have actively
publicized foreign and international norms and discourses of intellectual
property. The prestigious journal Intellectual Property Studies (Zhishi chanquan
yanjin), edited by CASS scholar Zheng Chengsi, blends reports on foreign
and international IP developments with studies on China’s regulatory frame-
work and case decisions. Sponsored by the Wang Family Foundation and
encouraged by the Asia Foundation headquartered in San Francisco, the
journal offers both English- and Chinese-language content — reflecting its
aim to reach both Chinese and international audiences. Teaching materials
used in Chinese law schools also give prominent coverage to the interna-
tional IP regime,144 while increased attention is paid in practice and
teaching to international copyright law and the IP aspects of international
technology transfers.!> Both the World Intellectual Property Organization
(WIPO) and the World Intellectual Property Rights Organization have
provided technical assistance to China on IPR legislation and enforce-
ment.'4¢ However, as discussed below, implementation of these provisions
with regard to China’s intellectual property protection system faces signifi-
cant challenges.

Ideals of intellectual property protection — the legal regime

China has promulgated an impressive array of laws and regulations on intel-
lectual property, including a Trademark Law (1982, revised 1993), Patent
Law (1984, revised 1992 and 2000), Copyright Law (1991), and a Law
Against Unfair Competition protecting trade secrets (1993).'47 In addition,
the General Principles of Civil Law (1986) recognizes the rights of individ-
uals and legal persons to hold copyrights, patents, and trademarks.
Specialized regulations on such matters as protection of computer software
and customs procedures for IPR protection are also in place.

Trademark protection

The first area of intellectual property rights (IPR) protection in China after
reform involved trademarks. In 1983, China replaced its 1963 Regulations
Governing Trademarks with the Trademark Law of the People’s Republic of
China.'¥8 The Trademark Law differs from the earlier rules by establishing a
new administrative structure, detailing the rights associated with a regis-
tered trademark, clarifying the actions that constitute infringement, and
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providing additional remedies and sanctions.'® Implementing Regulations
for the Trademark Law further refined the procedures for trademark protec-
tion and enforcement.!>”

Under the Trademark Law and its Implementing Regulations, foreign
businesses seeking to obtain protection for their trademarks must retain an
agent authorized by the State Administration for Industry and Commerce.
The Trademark Implementing Rules have provided greater flexibility for
foreign businesses in selecting an authorized agent. Although China oper-
ates under a first-to-register system, the difficulties that this approach
presented to foreign registrants were lessened when China became a signa-
tory to the Paris Convention, thus permitting an applicant registered in any
other Paris Convention signatory country to claim a six-month priority for
its filings.

The application for trademark protection must specify the product or
products to which the mark applies: protection is limited to the product
specifically listed by the applicant.!>! After an application (including a
copy of the requested trademark) is submitted to the Trademark Office of
the SAIC, this body conducts a preliminary examination.!>?> Upon
obtaining preliminary approval, the proposed trademark is published for
public review and comment. If there is no justifiable opposition to the
published trademark, a registration certificate is issued. While there are
some specific guidelines on allowable trademarks,'>® the Trademark Office
has broad discretion in ruling upon trademark applications. Originally, the
decision of the Trademark Review and Adjudication Board of the
Trademark Office was final, although with the enactment of the
Administrative Litigation Law'>* judicial review of the Board’s decisions
may be available.

Certain benefits and duties accrue to the owners of trademarks in China.
Of particular significance is the requirement that the owners of trademarks
bear responsibility for the quality of the goods on which the trademark is
used.!>> In its role as a consumer protection agency, the Trademark Office
may order unsafe or poorly manufactured goods to be remedied, otherwise
the trademark holder may face the imposition of fines and cancellation of his
or her trademark. The holders of trademarks may amend their marks and
license or assign their rights after obtaining the approval of the Trademark
Office.

Trademark owners are protected against acts of infringement, which is
defined under the Trademark Law to be the use of an identical or similar
mark on similar or identical goods; making or selling of representations of a
registered mark on other goods; or causing prejudice to the exclusive rights
of a trademark holder.}3° Intent to confuse is also a factor, as when a defen-
dant producer of electric irons labeled its products with the “jiang xin”
brandname, knowing that the Chinese character for jizng was very similar
to the character for hong in a competitor’s “hong xin” brand.!>’ Intent
to engage in unfair competition has also influenced judicial thinking on
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trademark infringement, as where a repair facility receiving a limited license
to use the “Shanghai Da Zhong” trademark registered to a large taxi firm
expanded its use of the trademark beyond the limits of the license.!>® The
Trademark Law and Implementing Rules provide for administrative sanc-
tions against trademark violators and compensation for the economic losses
incurred by the trademark owner. Both the Trademark Office and the
People’s Court have original jurisdiction to hear infringement matters, many
of which are mediated by the court.!® If proceedings are initiated at the
Trademark Office, as most cases are, an appeal may be brought before the
People’s Court.

In response to the 1992 MOU with the United States, the Trademark
Law was amended in February 1993 (effective July 1, 1993) to provide addi-
tional protection for registered trademarks.!® The 1993 Trademark
Amendments have extended the definition of infringement to include the
knowing sale of counterfeit goods. The amendments also provide for crim-
inal penalties for infringers. Additionally, trademarks that were obtained by
deceptive or improper means may be cancelled by the Trademark Office.
Finally, the 1993 Trademark Amendments extended coverage of the
Trademark Law to service marks. Administrative provisions were issued by
MOFTEC and the SAIC, effective from 1995, governing trademark protec-
tion in international trade to complement China’s 1994 Foreign Trade
Law.!0! Further revisions to the Trademark Law are expected in 2001, to
accommodate China’s access to the West.

Patent legislation

Prior to enacting its own patent legislation, China joined the World
Intellectual Property Organization (WIPO) in March 1983 and signed the
Paris Convention for the Protection of Industrial Property in December
1984.192 The Patent Law of the People’s Republic of China and its imple-
mentation regulations both came into effect on April 1, 1985.163
Amendments to the Patent Law and the Patent Implementing Regulations
were made in 1992.1%% Further amendments are underway to bring the
legislation into compliance with WTO requirements and to meet constitu-
tional revisions on the socialist market .'3conorny.165

The Patent Law offers protection to inventions, utility models and
designs that possess novelty, inventiveness or practical applicability. The
Patent Implementing Regulations define an invention to be any new tech-
nical solution relating to a product or process, a utility model to be any new
technical solution relating to the shape or structure of a product, and a
design to be any new shape, pattern or color of a product.!®® The terms
“novelty,” “inventiveness,” and “practical applicability” are sometimes
applied in China in a different way to the US patent law system: although
China adopts different standards for different types of patent, the USA
adheres to a single standard.!®” Thus, an invention will not lose its novelty
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if it is publicly disclosed or used outside China so long as the prospective
patent holder files an application within six months of such disclosure.!08

The Patent Law grants protection to foreign persons and enterprises to
the extent that their home country has concluded an agreement with China
or is a party to any international agreements entered into by both countries.
Foreigners are defined to be those persons or enterprises that do not have a
residence or business office in China. Depending upon one’s status as a
foreigner or Chinese entity or person, there are differing application proce-
dures. Foreign companies registering patents as part of a technology transfer
arrangement are required to provide evidence of patent registration in
another country.

After receiving an application for an invention, the Patent Office conducts
a substantive examination at the request of the applicant. Failure to submit
such a request within three years of the filing date results in the rejection of
the application. For utility models or design patents, the Patent Office
conducts a preliminary review and then publishes the application in the Pazent
Gazette. In the event that there is no justified opposition, patent approval is
granted. Procedures for internal reviews by the Patent Re-examination Board
and appeals to the People’s Court for review of decisions granting or refusing
invention patent protection are available. However, no judicial review is avail-
able for decisions on utility models or design patents.

Upon approval, patent protection dates back to the time of filing. Under
the original Patent Law, invention patents were protected for a term of
fifteen years, while utility models or design patents had a five-year term with
a renewal period of three years. The patentee has an obligation to bring the
patent into effect by using or producing the patented item, or by authorizing
others to do so, within three years, otherwise the Patent Office may grant a
compulsory license to exploit the patent.!” The extent of patent protection
for an invention or utility model is determined by the content of the patent
claims, while for designs reference is made to the drawings and photographs.

Patent infringement is generally defined under the Patent Law as any act
exploiting the patent, including manufacture, sale or use of the patented
item, without the authorization of the patent owner. A central issue, and one
where there is significant room for uncertainty, is whether the infringing
patent duplicates one already lawfully registered.!”! There are a number of
activities that do not constitute infringement, such as “use without knowl-
edge” and “use for scientific research.”!’? In disputes over patent rights to
inventions developed through joint research or where multiple parties claim
an interest in the same patent, courts have tended to focus on the patent
registration documents to determine the rightful owner.!”? Civil and crim-
inal sanctions are available for parties found guilty of patent infringement.

In March 1988, the municipal governments of Beijing and Shanghai each
promulgated procedures providing for the resolution of patent disputes
through mediation conducted by the municipal patent administration
bureaux.!’* Both sets of rules were an attempt to provide additional
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remedies and forums for disputes involving patents beyond the relief set
forth in the Patent Law and Implementing Regulations. Based on these
models, procedures with national application were issued by the Patent
Bureau in 1990.17

Under both the 1989 and 1992 MOUs, China had agreed to amend its
Patent Law to extend the scope and duration of patent protection. In
January 1993, China did amend its Patent Law, extending the duration of
patents to twenty years for inventions and ten years for utility models and
industrial designs.176 The revised law also extended patent protection to
chemical formulas, permitting patents to be issued for pharmaceuticals and
agricultural chemicals for example, and foods and beverages. The
Regulations for the Administrative Protection of Pharmaceuticals expanded
on the protection regime applicable to these products.!”’ Further draft
amendments to the Patent Law completed in April 2000 contemplated
additional punishments for patent violations (particularly passing off) and
simplified registration and administration provisions.!’® The new revisions
also strengthen the rights of state-owned enterprises over inventions created
by their employees, while also providing for compensation of inventor-
employees.!’?

Copyright legislation

China enacted its Copyright Law in 1990 and the implementing regulations
for the law the following year.'8" The drafting of revisions to the Copyright
Law and its implementing regulations is currently underway.'®! Draft revi-
sions to the Copyright Law were adopted by the State Council in November
1998, ostensibly so that the statute conforms with constitutional revision on
the “socialist market economy” and to ensure consistency of copyright
protection between foreign and Chinese authors.'8?

The Copyright Law defines a copyright as including both “economic” and
“moral” rights, which are the rights to publish, revise, protect the work, and
use it for monetary gain. Limits are placed on these rights, thereby allowing
others to use a work without providing remuneration for private use, study,
research, or entertainment purposes; quoting or publishing a work for circu-
lation in the media; and translating or copying limited quantities of a work
for use in teaching or cultural and governmental activities.!®3 Uses that are
generally beyond the scope of these limitations require an authorization
contract entered into between the copyright owner and user.

Copyrightable works include printed, video, and audio material, as well
as diagrams, designs and computer software. Translated works can be copy-
righted by the translator.'® While copyrights generally belong to the
creator of a work, they may attach to an employer or other legal entity if the
work is created in the course of employment or completed primarily with
material support from an employer. The right of a creator to publish, use,
and receive compensation for a work lasts for the lifetime of the creator plus
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fifty years if a natural person and fifty years if a legal person, such as a busi-
ness association. For natural or legal persons in China, a copyright comes
into existence upon the date of the creation of the work. For foreigners, a
copyright begins on the date that the work is first published in China, or for
works published outside China, within thirty days after initial foreign
publication.!® The Copyright Law does not specifically protect the works of
foreigners first published outside China but leaves this to multilateral or
bilateral agreements to which China is a party. In January 1992, a second
MOU was entered into between the USA and China by which China agreed
to accede to the Berne Convention on Protection of Literary and Artistic
Works by October 1992.'8¢ The convention permits foreign copyright
owners to obtain rights of priority for copyrighted property first registered
outside China.'®” China enacted provisions on implementing international
copyright treaties in 1992, thus bringing domestic law into line with its
international obligations.!88

Infringement is defined under the Copyright Law to be publication or
reproduction of another’s work without permission, or using the work
without providing compensation. Infringers may be required to discontinue
the infringement, eliminate the damage to the creator, pay compensation, or
make a public apology. The NPC Standing Committee issued a draft deci-
sion approving the application of criminal penalties for copyright violations
in February 1994.1%% Amendments to the Copyright Law approved in April
2001 provide for more effective civil remedies in the areas of injunctive
relief and damages.

While the Copyright Law included software as a protected item, it stated
that software would be addressed in a separate set of rules.!® China promul-
gated the Computer Software Protection Regulations, which came into
effect on October 1, 1991”1 and provide protection for computer software
that is either first published in China or created by the nationals of countries
that have entered into bilateral agreements with China or multilateral agree-
ments to which China is a party. The landmark Juren Computer copyright
case stands as a leading case on protection of foreign copyright.!?? In
another major decision on copyright protection of foreign software, the
Shanghai court departed from the customary pattern of formalistic decision
making evident elsewhere and determined that the foreign owner’s failure to
register their AEDK software did not preclude it from receiving protection
under Chinese law.'?> While concerns remain over the provision for registra-
tion of software as a condition for receiving protection, the regulations were
seen as a major first step toward effective protection of foreign software.

IPR enforcement: the role of local culture and interests

Enforcement of intellectual property rights can be pursued through a variety
of channels. The People’s Courts have specialized “Intellectual Property
Chambers” (zhishi chanquan shenpanting),'** although these may soon be
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merged with the general Civil Law Chambers. The Supreme People’s Court
has taken an active role in publicizing the importance of IPR protection and
has directed the lower courts to intensify their activities in this area.!?> In
the six years prior to 1998, these tribunals handled 22,860 intellectual
property disputes.'?® In 1998, the People’s Courts decided 3,953 cases.!®’
Mediation services are also available through the government departments
responsible for the various sectors of the intellectual property regime. The
Public Security Bureau has cooperated with foreign firms to raid suspected
IP violators, although a significant amount of independent investigation is
often necessary before the matter can be brought to the PSB’s attention.
Criminal penalties are available for IPR piracy under the revised Criminal
Law of the PRC (1997), and there is evidence that the law is being imple-
mented, at least in selected circumstances.'”® Among the more famous
copyright cases were those involving copyright violations in the passing off
of a painting by Wu Guanzhong, and a record judgment of RMB13 million
and conviction for piracy of Microsoft’s Windows 95 and Office 97 software
by two software development companies in Beijing with links to Peking
University.'?? Provincial-level campaigns to crack down on CD and VCD
piracy have been publicized widely in the Chinese press.?’C However, many
of these efforts seem aimed at issues of pornography and other content that
is offensive to the regime, rather than IPR issues.?’!

Throughout most of the 1980s and 1990s, IPR enforcement in China was
scandalously ineffective. Experts suggest that up to 95 percent of software in
use in China is pirated, while annual losses to US companies from copyright
piracy ranged from $2.39 billion in 1996 to $2.59 billion in 1998.202
Software has been a particular problem, largely because piracy is so easy.???
Losses to US companies from software piracy in 1998 totaled $1.4
billion.2%4 Pirated films on digital video discs (DVDs) are seen as out of
control, with little enforcement effort by the government.?®> Prior to a
formal prohibition being issued in May 1999, Chinese government agencies
were among the most active users of pirated software.?%° As a result of pres-
sure from the United States, China has made some improvements in
intellectual property protection in recent years.’’” However, it remains
uncertain whether these improvements are sustainable.”’® Realizing the
limits of the formal legal system, foreign intellectual property owners are
recognizing the benefits of alliances with Chinese firms to protect IPR.?%?

China’s enactment of a legal regime for the protection of intellectual
property rights has been driven by policy goals of economic development
and the need to attract foreign capital and technology. Moreover, the legal
norms underlying China’s IPR system are drawn largely from the Western
tradition emphasizing private property rights and private causes of action to
enforce such rights. Indeed, in many cases, the texts of Chinese laws have
been copied from models borrowed from Europe and North America.

Yet the relevant rules and institutions often contradict local cultural
norms born of the Confucian tradition, which did not generally consider
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knowledge to be a form of property.?'? In the culture and society of tradi-
tional China, copying was not viewed with disdain. Whether copying the
masters in the realm of painting or poetry or in the repetition of Confucian
classics during the official examinations, emulation was seen as an exercise in
deference as well as a socialization exercise.?!! Thus, there is not the social
opprobrium attached to copying that serves as the cultural foundation for
Western notions about intellectual property. These views have been closely
held at both the governmental and popular levels despite the introduction of
Western concepts of private intellectual property rights in the early twen-
tieth century and the drafting of some IPR laws by the Qing (until 1911)
and republican (since 1911) governments. During the Maoist period, the
Communist Party specifically denied protection to private intellectual prop-
erty, because it was deemed to have been produced from the exploitation of
labor. This contributes to problems with enforcement of intellectual prop-
erty rules, since these rules are not consonant with the underlying cultural
views on the autonomy of the creative exercise.

Enforcement of intellectual property is also affected by the socialist
critique of private property. Despite policy changes that have permitted
increasingly broad rights to private property,?!? the ideological view that
property is an inherently exploitative relationship remains available, if not to
reduce popular reliance on private property, certainly to justify official and
private intrusions on property rights. Thus, in contrast to the cultural icons
that exist in the West about private property, private property in the PRC is a
policy creation rather than a basic right.?!? The absence of deeply entrenched
notions about the sanctity of private property is of particular relevance to
intellectual property relations, where the property in question is abstract
rather than tangible. Thus, IPR laws and policies concerning intellectual
property protection are seen as products of limited necessity rather than a
product of deeply embedded notions about private property and the impor-
tance of individual creativity and knowledge as worthy of property protection.

Problems with IPR enforcement also reflect perspectives drawn from a
conceptualization of the world in terms of conflicts between the developed
North and the developing South. Reflecting United Nations resolutions on
the New International Economic Order, Chinese policies express the view
that the developed countries of the world have a duty to assist others in
development.?!¥ Implicit in this view are conclusions of dependency theo-
rists that the development of the technology- and capital-rich countries of
the “North” was made possible through the exploitation of the less devel-
oped countries (LDCs) of the “South.” The “right” of the LDCs to receive
development assistance carries with it an implied right to acquire tech-
nology on the most favorable terms possible. These attitudes are reflected in
the compulsory licensing provisions of the PRC Patent Law, which impose
on foreign technology owners a duty to make or use the patented product or
process in China.?!> In the context of the perceived inadequacies of China’s
intellectual property protection system, this requirement has been seen as
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compelling foreign technology owners to make their patents available for
unauthorized pirating in China. More specific claims have been raised that
the compulsory licensing requirements have been enforced discriminatorily
against Western intellectual property owners and have also been used
improperly in licensing negotiations.

The thrust of IPR enforcement continues to rely on the dominance of the
state.”!” The state’s policy interests in economic development have driven
the recognition of patent and trademark rights to the extent that the exer-
cise of these rights depends on enforcement being deemed by administrative
officials to be consistent with China’s development goals. These factors are
present in copyright enforcement as well, with the additional factor of copy-
right approval and enforcement serving as a vehicle for state control over
literary, artistic and industrial expression.

Bureaucratic political issues also arise in the rule-making process, which
ultimately impedes enforcement. A major component of the enforcement
problem concerns the role of administrative enforcement, which devolves
significant discretion to local officials. Despite provisions permitting parties
claiming infringement to bring actions directly to the courts, enforcement
remains largely in the hands of local administrative agencies.?!® Aside from
the very real problems that exist where local regulators have parochial inter-
ests that discourage the vigorous pursuit of infringement cases, there
remains the problem that the local enforcing agencies lack the power to
prohibit and punish infringements. The sanctions permitted under the rele-
vant intellectual property laws and regulations emphasize cease-and-desist
orders and the role of apology in resolving infringement problems.?!? While
the importance of monetary compensation for losses resulting from IPR
infringements is gradually being recognized more widely,??? even where
penalties are levied, enforcement requires intervention by the local Public
Security Bureau (possibly, but not always with involvement by the local
Procuracy or People’s Court), whose local parochial interests are not served
by vigorous actions against local enterprises. As a result, effective action
against infringers is often delayed or prevented altogether. Although there
appears to be gradual realization at the central level of the importance of
IPR enforcement, the resources and political will necessary to restructure the
political and economic interests at the local level in order to make IPR
enforcement a reality will be substantial.

The absence of deeply entrenched notions about the sanctity of private
property is of particular relevance to intellectual property relations, where the
property in question is abstract rather than tangible. Thus, the recognition of
intellectual property rights represents a limited exception to the general
norms of Chinese socialist ideology, which restrict private property rights,
and does not carry with it the requirement of strict and effective enforcement
as a condition for that recognition to be meaningful. Despite overwhelming
evidence of serious and wide-ranging problems of IPR enforcement,
responses to the problem reflect the formalism evident in other aspects of the
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Chinese legal regime, as the effectiveness of the intellectual property protec-
tion system is asserted on the basis of the enactment of legislation rather than
being based on empirical reality. For example, various Chinese “White
Papers” on intellectual property rights have made little effort to articulate
specific proposals to improve China’s intellectual property protection system
and instead often criticize calls from the United States and others for
improvements in China’s IPR protection practices as unfounded.??!

Corporate property: securities regulation

The role of securities as a form of private property has been affected directly
by ideological and policy norms concerning public and private ownership of
business enterprises in the Chinese economy.??? International influences are
evident but are subject to limitations born of local bureaucratic and legal
culture. After an extended period of debate, China began to erect a system of
securities laws and regulations in 1990 that brought reform policies enacted
in other sectors of the economy to the finance sector.??> The effort began in
the late 1980s and gathered momentum with the establishment of securities
exchanges in Shanghai®?* and Shenzhen.??> Thereafter, efforts were made to
develop a national regulatory framework for securities markets. While the
long-term prospects for the development of securities markets in China
remain obscure, the regulatory framework provides yet another expression of
emerging discourses of property rights.

Local regulatory regimes

With the opening of the Shanghai securities market in December 1990,
China began a well-publicized effort to build a legal regime for regulating
securities markets. The Shenzhen market was officially opened shortly there-
after, and for a time the regulatory frameworks in these two cities were the
major if not the only basis for securities regulation in China. Subject to the
limits of national regulations, the local measures applicable in Shanghai and
Shenzhen remain effective in these places.

Shanghai

The Shanghai regulations included primarily the Trial Regulations of the
Shanghai Securities Exchange on the Activities of the Exchange Market (the
Shanghai Exchange Regulations),?2¢ issued by the SSE’s board of directors,
and the Methods of Shanghai Municipality for Administration of Securities
Transactions (the Shanghai Transaction Regulations),??’ issued by the munic-
ipal government. Enacted on November 26, 1990, the Shanghai Exchange
Regulations contain detailed provisions on SSE operations and organization,
all of which are subject to the authority of the Shanghai Municipal Branch of
the People’s Bank of China (PBOC/Shanghai).??8 Complementing the
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Exchange Regulations, the Shanghai Transaction Regulations govern the
issuing and transfer of securities, and related matters,??” and focus more
specifically on the processes for issuing and transferring securities and the
parties involved. While reiterating the theme of the Shanghai Exchange
Regulations in maintaining PBOC control over securities transactions, the
Shanghai Transaction Regulations also depart from the Shanghai Exchange
Regulations by opening the possibility of a greater variety of securities being
traded?>? and by minimizing the differential treatment between issuing and
trading in stocks and bonds.?3! By some accounts, bond regulation is firmly
in place in the Shanghai Exchange, although the regulations have not been
altogether successful in preventing fraudulent transactions.?3

The 1990 Shanghai Securities Regulations reiterated principles expressed
in the 1984 Provisional Methods Concerning the Issuance of Stock, issued
by the PBOC/Shanghai, which limited interest and dividend rates and also
restricted the avenues for issuing and transferring securities.?>> The 1990
regulations also underscore the provisions of these earlier measures
concerning the authority of the PBOC/Shanghai to approve all securities
issues and to control, suspend, or even terminate securities trading.234

In November 1991, the PBOC, PBOC/Shanghai, and Shanghai munic-
ipal government issued administrative measures and implementing rules for
“B shares” — shares denominated in renminbi but allowed to pay dividends
in foreign currency.’>> The Shanghai B Share Administrative Measures?3°
and Implementing Rules?®’ address a wide range of issues, including
conversion rates; exchange accounts; securities dealers inside and outside
China; issues and trading; clearance procedures; and taxation, fees, and
penalties. In addition, the Shanghai Exchange issued a set of Supplementary
Operating Rules in February 1992 governing transactions in “B shares”,
which address issues relating to “B share” accounts, delegated purchase and
sale, the mechanics of trade transactions, fees, dispute resolution, and other
matters.”>8 Taken together, this group of regulations sets the basic frame-
work for the B share market in Shanghai.

Shenzhen

Although transactions in securities were conducted in Shenzhen as early as
1987, when securities were listed by the Shenzhen Development Bank,?3?
the formal opening of the Exchange itself remained something of a
mystery.4 As indicated by the 1986 Provisional Methods of Guangdong
Province for the Administration of Stocks and Bonds, which empowered
enterprises in the province to raise finance by issuing securities,?!! regula-
tory activity concerning securities markets had been underway in
Guangdong for some time.

In July 1990, the Shenzhen municipal government established a “Leading
Small Group” (lingdao xiaozu), which began drafting regulations for the
Shenzhen Exchange.?¥? Based on drafting work by the Leading Small
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Group, regulations governing the Shenzhen Exchange were formally enacted
in May 1991, with subsequent measures issued to address stock trading and
other matters.?*3 The major regulations governing securities transactions on
the Shenzhen Exchange are the Articles of Association for the Shenzhen
Securities Exchange (the Shenzhen Exchange Rules) and the Provisional
Methods of Shenzhen Municipality for the Issue and Transferring of Shares
(the Shenzhen Stock Transaction Regulations), which were submitted for
approval to the PBOC Central Branch (with consultation involving the State
Commission for Restructuring the Economy and the Bureau for
Administration of State Owned Property) after lengthy negotiations
between the representatives of the Shenzhen Exchange, the Shenzhen munic-
ipal government, the Shenzhen branch of the PBOC (PBOC/Shenzhen).?44

The Shenzhen Exchange Rules set forth the basic provisions for operation
of the Exchange on such issues as the authority of the Shenzhen branch of
the PBOC in supervising the Exchange; establishment and operation of the
Exchange, as well as sales, purchases, clearing accounts, payment of interest,
and other matters; membership; and finance and accounting rules. The focus
of these regulations is on the organization and administration of the
exchange as an institution, separate and distinct from the transactions asso-
ciated with it.

By contrast, the Shenzhen Stock Transaction Regulations address transac-
tional matters such as stock issues, stock transactions, and brokers. Unlike
the Shanghai enactments, the Shenzhen measures clearly delineate the func-
tional difference between regulation of the exchange itself (through the
Shenzhen Exchange Rules) and regulation of stock transactions (through the
Shenzhen Stock Transaction Regulations). In December 1991, the PBOC,
PBOC/Shenzhen, and Shenzhen municipal government issued Interim
Procedures?®> and Implementing Rules?*® for the Shenzhen securities
market that are broadly similar to those issued for Shanghai.

China’s national securities regulatory regime

While the process of developing a national securities regulatory regime was
fraught with policy conflicts over the goals of regulation, nonetheless there
was a powerful consensus among proponents of deepening reform, particu-
larly after Deng Xiaoping’s momentous Southern Tour (nzanxun) in 1992,
that an expansive legislative initiative should be pursued to establish a
national securities regulatory system.?” Wide recognition of the need to
resolve the crisis of functionally insolvent state-owned enterprises combined
with increased flexibility in the ideology of public ownership contributed to
a growing acceptance of the need for quasi-private financial markets.?48
Rather than focus on the issue of ownership, proponents of expanded securi-
ties markets opted for general principles of openness, fairness, and equality,
which would then be enshrined in formal legislation.?4 The Company Law,
enacted in 1994, primarily addressed the regulation of business enter-
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prises.”>? While it invited opposition by the fact of its imposing formal

procedures on government regulation and by its recognition of the possi-
bility of privately owned joint stock and limited liability companies, the
Company Law was relatively uncontroversial. The Securities Law was quite
another matter and was not enacted until 1999 following years of debate.?>!
The Company Law and the Securities Law provide the regulatory foundation
upon which local regulations in Shanghai and Shenzhen operate.

The Company Law of the PRC

In December 1993, the NPC promulgated the PRC Company Law, which
formalized the rules and procedures for company operations but also added
new rules and procedures for company shares.”>? Based on a draft that had
been submitted the previous March after undergoing years of refinement and
debate,?> and on various “opinions” on stock companies and limited
liability compatnies,254 the Company Law came into effect on July 1, 1994,
and runs to 230 articles covering the establishment and organization of
companies, bond issues, accounting matters, mergers, bankruptcy and liqui-
dation, responsibilities of branches of foreign companies, and other matters.
Of particular importance are the provisions concerning companies limited
by shares (gufen youxian gongsi, also referred to as “joint stock companies”),
which were previously authorized to issue B shares,”>> and which under the
Company Law may now receive approval for listing their shares on overseas
securities exchanges.?

Shares of companies limited by shares are to be issued in the form of share
certificates carrying equal rights and benefits for each class of stock, and at
or above par value.?>’” Public offers are to be underwritten by authorized
securities institutions.?”® Transactions in shares are subject to approval by
the State Council’s securities administration department.?>” Additional
requirements are aimed at confirming the financial wherewithal of the
issuing company.2? Listing of shares to the public for trading requires addi-
tional approval from the State Council or its securities administrative
department, as well as from the relevant securities exchange.261

In addition to stock issues, companies limited by shares as well as
limited liability companies with state investment may issue corporate
bonds.2? Prior to seeking State Council approval, the bond issue must be
approved by the shareholders or, in the case of state-owned companies, by
the state’s authorized investment department.?%®> Requirements for approval
include:

1 net assets must be not less than RMB30 million for companies limited
by shares and not less that RMBG60 million for limited liability compa-
nies;

2 the aggregate value of bonds may not exceed 40 percent of total net
assets;
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3 the average distributable profits over the past three years must be suffi-
cient to defray one year’s interest payment on the bonds;

4 the use of funds raised must conform to state industrial policy and must
be used for approved purposes and to cover losses or for non-production
expenditure; and

5 the interest rate payable may not exceed State Council limits.204

Bonds may not be reissued if (1) the previous issue was not fully subscribed

or (2) the company has defaulted on previously issued bonds or other indebt-

edness, or is late in payment of principal or interest.2%?

Securities regulations

Although many expected a securities law to emerge shortly after the
Company Law was enacted, they were soon disappointed.?®® The debates
over public and private ownership that had characterized the securities
system generally delayed enactment of a securities law. The fundamental
question was whether a socialist society could tolerate capitalist mechanisms
such as securities markets, which fostered private ownership of business
companies’ assets.?%” In other words, could China accept privatization of the
means of production, and if so to what extent? The resulting policy compro-
mises saw enactment of an interim series of national regulations in 1992-93
on the issue and trading of securities.208

Following the opening of securities exchanges in Shanghai and Shenzhen,
securities regulation in the PRC gradually extended to the national level
through a series of eight separate regulations issued between June and
August 1992.2% The most important of these measures, and one from
which the others derived, was the “Regulations on Enterprises’ Shareholding
System Experiment” (hereafter, the Shareholding System Regulations),
issued jointly by the State Commission on Restructuring the Economy, the
State Planning Commission, the Ministry of Finance, the People’s Bank of
China, and the State Council Production Office.?’? The Shareholder System
Regulations set the broad parameters for expanding the use of shares as the
basis for enterprise ownership. A key element of this was protection of share-
holder interests. Additional issues included financial management,?’!
taxation,?’? commercial transactions,?’> and the formation and supervision
of joint stock companies.?’*

In April 1993, the State Council issued provisional regulations that
provided formal nationwide standards for the issue and trading of stock.?”’
Emerging from the State Council’s January 1993 Circular on Further
Strengthening Macro-Control of Securities Markets,?’® the State Council
rules supplemented regulations already in place at the Shanghai and
Shenzhen exchanges. The January circular was amplified yet again in July
with the State Council Securities Committee’s Interim Procedures on the
Management of Stock Exchanges.?’”” The 1993 regulations addressed such
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matters as stock issues and trading; takeovers; the custody, clearance, and
registration of shares; information disclosure; inspection and penalties; and
dispute resolution. The regulations also paved the way for the listing of
Chinese domestic stocks on foreign markets such as Hong Kong.?’®

Expanding upon the State Council circular of January 1993, the mid-year
regulations specified that the State Council Securities Policy Committee
(SCSPC) was to have overall charge of administration of the national stock
market, while the China Securities Regulatory Commission (CSRC) was to
be the SCSPC’s executive agency responsible for supervision and regula-
tion.?’? The regulations granted the CSRC broad authority to investigate
individuals or companies suspected of violating the regulations, and to
examine the business activities of any securities institution without cause.
The CSRC subsequently established a special commission to examine and
approve share issues.?5°

After a short hiatus following enactment of the Company Law, the
Securities Regulatory Commission increased its rule-making activities. By
some reports, more than a dozen new regulations were issued in late 1996
and early 1997,%8! among which were formal procedures for the administra-
tion of securities exchanges, replacing the interim measures of 1993.28% In
December 1996, regulations were issued on the supervision of companies
listed on the Shanghai and Shenzhen exchanges.?®? These rules were aimed
primarily at ensuring the accuracy of information released by listed compa-
nies and that expenditures and company decisions were lawful and in
accordance with company governance documents. New rules on stock issues
and trading enacted in January 1997 paid additional attention to ensuring
proper and timely payment for securities, so as to avoid the problems of
buying on margin and under-capitalized subscriptions.?3*

The rule-making initiative continued into 1998. New regulations on the
management of securities and futures consultancies were issued with effect
from April 1998, building on circulars issued the previous year.’®> Here
again, the emphasis was on procedures for qualification, ongoing supervi-
sion, and accuracy of information and consulting services provided.
Regulations on capital accretion through additional B share issues were
enacted in early 1998, aimed at regularizing the accounting and reporting
processes. 280 In April 1998, the People’s Bank of China published rules on
enterprise bond issues.?®” These included specific rules on debt financing,
which previously had been subject to general regulation under the rubric of
“securities,” which had not been wholly effective because of the regulatory
focus on stocks. These rule-making initiatives suggest efforts by various
bureaucracies with interests in the securities regulatory process, such as the
PBOC and the Securities Regulatory Commission, to articulate principles
and assert authority in anticipation of the enactment of the Securities Law.
In light of the Securities Law’s general absence of specifics on the regulations
and regulators that would lose effect upon enactment of the new statute, the
rule-making efforts undertaken in advance of the legislation suggest
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concerted efforts to retain control over regulatory discourses and administra-
tive authority.

The Securities Law of the PRC

The Securities Law (1999) represented a step toward unifying the disparate
regulatory regime that had emerged.?®® The statute aimed to standardize
the issue and trading of securities, and authorized the State Council to
implement centralized and unified regulation of the national securities
market, which would include the local exchanges in Shanghai and Shenzhen
to the extent that their securities are traded nationally.’®? However, the
statute did not repudiate any existing regulations, and it granted that secu-
rities approved prior to the law’s enactment could continue to be traded
(even if by implication these were approved subject to regulatory standards
that were superseded by the statute).??® In many respects, though, the
Securities Law reflected the policy priorities of prior regulations, namely to
protect the legal rights and interests of investors, safeguard social economic
order and public interests, and promote the development of the economy.?”!
Thus, the rights and interests of investors were once again subject to the
limitations of lawfulness, which in the Chinese context will reflect current
Party policy, as well as the needs of social economic order, public interests,
and economic development. Securities Regulatory Commission Chairman
Zhou Zhengqing indicated that since the commission had “basically
completed the work of rectifying illegal stock trading beyond the stock
market, the Securities Exchange Center, securities operation organizations,
and the futures market, and the work of checking up on and setting stan-
dards for original investment funds is proceeding smoothly,” the law’s chief
aim was to provide conditions for sustained development of securities
markets under a unified set of rules and procedures.???

The concerns of lawmakers with controlling the behavior of unscrupulous
issuers of securities were evident in provisions that issues and transactions in
securities are subject to principles of openness (gongkai), fairness (gongping),
and justice (gongzheng).??> Concerns over both insider favoritism and oppres-
sion were evident in provisions that the parties in such transactions be
granted equal legal status and be held to principles of voluntariness (zéyuan),
compensation (youchang), and good faith (chengshi xinyong).?** While the
aims were laudable, the patrimonial tenor of the statute was evident, because
it will be the state as implementor of Party policy that will ultimately deter-
mine issues of fairness, voluntariness, and so on. Criminal penalties were
enacted in December 1999 for securities abuses, such as insider trading,
underscoring the importance of the public law dimension to securities regu-
lation.??> Indeed, official commentaries on the law point out that the goals
of protecting social and economic order and safeguarding the social and
public interest are not “mirages” (bu shi haishi shenlou) but rather are the
foundation upon which rests the aim to protect investor interests. 2% This
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point is made clear by the separation of these principles from the require-
ment that the issue and trading of securities comply with the law and
administrative regulations and the prohibition of fraudulent and insider
trading and market manipulation.??’

Specific sections of the Securities Law address issues of securities issuance
and trading; buyouts of listed companies; securities exchanges and compa-
nies; institutions for registration, settlement, and other services; associations
of securities companies; administration; and legal liability. The issuing and
trading of securities are subject to familiar requirements of qualification and
reporting, with additional provisions for ongoing disclosure.??® Issuance of
securities requires the approval of the SSA’s Stock Issuance Approval
Commission, subject to evolving substantive and procedural rules.???
Complementing the merger and acquisition provisions of the Company Law,
the Securities Law provides for the buyout of listed companies through share
acquisition, again with substantial requirements for reporting to regula-
tors.>%0 The statute requires that securities exchanges are subject to State
Council approval and supervision,?®! which on the one hand ensures a
modicum of central control but also frees local exchanges from the parochial
and often conflicting supervision of the PBOC. Securities companies and
institutions for registration, settlement, and other services are also subject to
State Council supervision, as are the associations of securities companies.>"
The State Council’s organ for supervision of securities activities is the
Securities Supervision Administration (Zengguan jiandu guanli jigon, SSA),
which has responsibility for the administration and enforcement of securities
laws, along with extensive powers of oversight, inspection, investigation,
and sanction.’? The rules and regulations governing the SSA’s conduct are
required to be kept open (gongkai), but the extent of the SSA’s duty to
publish these materials remains unclear. And while the SSA will be subject
to the general requirements of Chinese administrative law, the broad scope
of its responsibilities and powers will make challenges to its authority diffi-
cult.

Contending influences on China’s securities regulatory regime

The proponents of expanding China’s securities markets and regulatory
system have been strongly influenced by a variety of foreign jurisdictions,
most notably the United States.>*4 The Chinese experts most closely associ-
ated with the securities regulatory system received their legal education in
the United States and have continued to look to the NYSE and the SEC
system as models for markets and regulatory regimes.’?> Thus, it is not
surprising to find provisions on information disclosure and insider dealing
in both the Shenzhen and Shanghai exchange regulations that reflect ideals
drawn from the US regulatory regirn¢3.306 Japanese securities regulatory
models have also been consulted by the State Council in the course of its rule
making and legislation on securities regulation.’?” Taiwan company laws
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and practice also exerted significant influence.’%® Reflecting these influ-
ences, the Securities Law does much to strengthen reporting requirements
for the benefit of investors. Thus, the continuing disclosure provisions of the
law require that “important events” (ranging from operational and organiza-
tional issues to financial questions) be published as well as reported to
regulators.’"? Moreover, the Securities Law places stronger limits on the
activities of regulators, in part through the requirement that the rules and
procedures of the State Council’s Securities Supervision Administration must
be open. This raises the potential for closer application of administrative law
generally to decisions and activities of the SSA.

Despite the influence of liberal norms borrowed from abroad, the state
retains a dominant role.’!? Both the Company Law and the Securities Law
empower the SSA to approve securities issues but provide scant guidance on
the standards to be used throughout the review and approval process. Critics
in China have suggested that the law reflects the values of the planned
economy and that its provisions requiring state approval for securities issues,
for example, unduly restrict the autonomy of market actors.’!! The
Company Law privileges the supervisory powers of regulators over the rights
of shareholders and other market actors, not least by requiring more infor-
mation to be disclosed to government regulators than is required to be
disclosed to market participants.!?

As well, the general principles of the Company Law and the Securities
Law privilege collective issues of economic order and public interest over the
rights of market actors. This allows current policy imperatives to dominate
the discretionary decision making by regulatory agencies, protecting in turn
Party policies favoring collectivist approaches to property rights. A key issue
involves the reform of state-owned enterprises, which remains a fundamental
liability hampering economic growth and burdening government resources.
Despite efforts at profit sharing, tax incentives, responsibility systems, and
other incentives, SOE performance remained problematic throughout the
1990s.313 Praise for public property ownership through government part-
nerships reflected a continued commitment to the public ownership of
major industrial firms.3!

Continued emphasis on state control does not mean uniformity of regula-
tory standards, however, as bureaucratic and policy conflicts result in
inconsistency in doctrine and practice. Differences in statutory language
between the Company Law and the Securities Law on such issues as informa-
tion disclosure requirements raise the possibility of conflicting
interpretations and approvals of stock issues.’!”> Debates continue unresolved
among Chinese legal specialists as to whether the Securities Law should
simply displace the Company Law on questions of stock issuance.’!®
Uncertainty over regulatory standards is likely to increase the already
burgeoning number of security-related disputes before the People’s Courts as
securities investors seize on regulatory weaknesses to pursue their own
private interests.!’
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Summary

In contrast to models of Western liberalism, where the norms of liberty and
efficiency constrain the state to limit its regulation of private property to the
most narrow of possibilities, in China the state continues to occupy a central
role in mediating property relations. While international treaties on intel-
lectual property and trade relations will constrain the state’s authority to
some extent, the contours and the results of the debate over inclusion of a
private property protection clause in the 1999 constitutional amendments
suggest the extent to which private property rights remain limited. In the
areas of land, intellectual property and corporate property, the state retains
power to determine the scope of property rights. The challenge for China’s
management of property relations is to move the state sufficiently away from
its position of prominence to dilute the gate-keeping powers of officials,
while at the same time ensuring that state regulation of market-based
activity is sufficiently effective to prevent economic development under-
mining the security, health, and well-being of society.
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Social welfare and social control!

In contrast to its achievements in the areas of contracts, property, and
dispute resolution, China’s record on human rights appears to many outside
observers to be seriously flawed. On the one hand, China has supported
human rights research and scholarship at the highest levels of policy
making.? International documents on human rights have been translated
into Chinese and published with government support.? China has approved
bilateral scholarly exchange programs aimed at information sharing on
human rights doctrine and practice.

On the other hand, even disregarding the 1989 massacre of demonstrators
in Beijing and the nationwide campaign of repression that followed,’
China’s policies and practices appear not to have kept pace with its profes-
sions to respect human rights. China released its most famous dissident, Wei
Jingsheng, from prison in September 1993 in a transparent attempt to
placate international opinion at a time when Beijing was bidding to host the
2000 Olympics, only to rearrest him after the bid had been turned down
and sentence him to a fourteen-year term for sedition.’ China signed the
International Covenants on Economic, Social and Cultural Rights and Civil
and Political Rights but so far has failed to ratify either agreement.” Torture
and mistreatment of prisoners continue, along with forced confessions, arbi-
trary arrests, and lengthy incommunicado detention.® China has deployed its
public security resources and rammed through special legislation to combat
its domestic critics and civil organizations such as the Falun Gong sect for
allegedly threatening Communist Party rule.” Access to information has
been restricted through the Law on Protecting State Secrets (1989)19 and
regulations limiting access to the Internet.!! The Chinese government has
banned pro-democracy and human rights activists from returning to China
from overseas.!? Treatment of minority nationalities, especially in sensitive
areas like Tibet, has fallen short of international standards.'> While China
has acceded to the Convention on Elimination of All Forms of
Discrimination Against Women (CEDAW), implementation has been prob-
lematic.'4

The United States has been particularly critical of China’s human rights
record,' and after initial reluctance, the European Union recently joined the
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call for reform.'® A number of international NGOs have also concluded that
China’s acceptance of international human rights norms is selective, despite
efforts at dialog to improve mutual understanding.!’” China has managed to
avoid formal criticism at the UN’s Commission on Human Rights, largely
through a series of successful “no action” motions,'® while the effects of
international monitoring of China’s human rights record have been confined
to areas of “technical cooperation” such as education and administration,
where the Chinese government has already embarked on reforms.'?

The apparent contradictions between China’s increased willingness to
engage international norms at the level of abstraction and scholarly discourse
and its apparent inability to enforce these norms consistently reflect the
extent to which local legal cultures determine the selection and influence of
international norms. China’s human rights policies can be understood in
part by reference to the discourse of the right to development, which China
has adopted selectively for its own use. Particularly useful examples of
China’s human rights practices lie in the areas of labor law and criminal law
and procedure, for it is these areas that the Communist Party’s ideological
commitments to proletarian governance are most sorely tested. In China’s
labor relations, the authoritarian (patrimonial) state is confronted with
conflicting imperatives of economic growth and social welfare for the
workers employed in the service of socialist modernization.?® China’s crim-
inal law system poses the contradictory aims of protection of Party and state
authority and adherence to generally accepted standards for the rule of law.?!

The influence of international norms: the right to
development

China’s human rights laws and practices are influenced significantly by the
discourse of the right to development. As a signatory of and advocate for the
1993 Bangkok Declaration on Human Rights,??> China places strong
emphasis on the right to development over the requirements of civil and
political rights. Despite criticisms from a wide range of academics of the
“Asian values” discourse,?’ alternative views on human rights have emerged
that depart from the model often associated with US human rights
rhetoric.?4 In its 1991 Human Rights White Paper, the PRC explicitly
adopted a position supporting the primacy of economic growth by stressing
the right to subsistence as the primary right from which all other rights
derive.?> In explaining the 1991 White Paper, the Director of the State
Council Information Office stressed the primacy of the state’s management
of economic conditions as the basis for development: “We enable our people
to have the economic foundation upon which they can enjoy political
rights.”26 The stance taken in the Human Rights White Paper is also
evident in the yearly reports on economic and social development issued by
the PRC government, which consistently give priority to economic achieve-
ment over other development needs.?’
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The 1995 Human Rights White Paper reiterated the basic policy posi-
tion outlined in the 1991 White Paper, thus underscoring the PRC regime’s
commitment to the primacy of economic development over other human
rights issues. Indeed, the 1995 White Paper explicitly stressed the people’s
right to development on the basis for economic development.?® While the
1995 document placed considerable emphasis on purported achievements in
civil and political rights, these remained confined by law and socialist demo-
cratic practices as determined by the Chinese government. In 1997, China
issued yet another Human Rights White Paper, which reiterated the theme
that subsistence and development were paramount human rights.??

The achievement in satistying human rights to subsistence and develop-
ment was given prominence yet again in the 2000 Human Rights White
Paper.’? However, civil and political rights continue to be subordinated to
the right to development. The 2000 White Paper notes that achievements
in the rights to subsistence and development have “initiated a brand-new
starting point for further exploration and the progress and development of
the cause of human rights” such that China’s conditions require “putting the
rights to subsistence and development in the first place under conditions of
reform, development and stability.” The White Paper articulates a sequen-
tial timetable for human rights development in which economic
development must precede construction of democracy and the legal system,
which in turn are aimed to ensure that “the Party and the government
control political power and administer the country according to law.” Thus,
“socialism with Chinese characteristics is ... the only road which can effec-
tively promote human rights in China.”

Although many international law scholars challenge the notion that a
right to development can take precedence over other human rights,?! China
has used this approach to reject international human rights standards and
monitoring. Thus, the 1995 White Paper condemned “unwarranted charges
(heng jia zhi se) against the internal affairs of some developing countries”
purportedly lodged by the United States and other Western countries, and
noted China’s efforts to support “the struggles of developing countries to
safeguard their own rights and interests.”>? In response to the US State
Department’s 1995 review of China’s human rights record, the State Council
Information Office rejected out of hand the standards used in the US report
while attacking in turn the US domestic record on human rights abuses.??
The authoritative English-language China Daily expressly rejected Western
notions of civil and political rights in its December 1996 editorial “Freedom
loser when democracy wins.”>* Thereafter, annual reports from the USA
criticizing China’s human rights record have been met by strident rebuttals
from Beijing.

China’s views on the right to development have implications for the
centrality of the state as the source of rights and as the determinant of the
beneficiaries of rights. In contrast to natural rights theories, which view
rights as inalienable and intrinsic to the human condition,> the PRC
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Constitution speaks of rights being granted by the state.>® Article 33 of the
1982 PRC Constitution goes further and conditions the extension of legal
and civil rights on performance of the “duties prescribed by the Constitution
and the law.” This provision retains its effect despite revisions to the
Constitution in 1993 and 1999. Under this approach, rights are not
inherent, to be enjoyed by virtue of being human, but rather are specific
benefits conferred and enforced at the discretion of the state. Thus, the
content and enforcement of rights in such areas as environmental protection,
freedom of women from violence and discrimination, religious freedom, and
so on depend on the willingness and capacity of state agencies to act, while
independent private enforcement measures are discouraged if not
suppressed. The state retains a central role in addressing such issues as
disparities in income and poverty alleviation,>’ even as it represses popular
efforts to remonstrate over declining environmental conditions.>®

Implications of the right to development: labor rights

The Chinese government’s labor policies are caught in a dilemma of
conflicting imperatives.3? The socialist ideology of the CPC would appear to
justify granting greater rights to workers in the areas of collective
bargaining, work stoppages, and so on, particularly in the context of privati-
zation of production enterprises. Yet the regime also faces the need for
continued economic growth, which mandates greater control over worker
discipline even as it permits declining conditions of employment. More
fundamentally, the state remains committed to protecting its monopoly on
authority in labor matters. China’s labor law and policy in the reform era
reflect many of these tensions as they have played out over the various phases
of the reform period.

Ongoing reforms in labor relations

The economic reform programs initiated following the Third Plenum of the
11th Central Committee in 1978 were tentative at first, but they soon
moved beyond the confines of either the Maoist or Soviet models that had
previously influenced China. % Key to this was the political re-emergence of
political leaders who emphasized the decline of class struggle and the need
to focus on productive forces.*! For with the end of class struggle, the
Party/state no longer needed to concern itself with resolving the problem of
exploitation and could recognize greater degrees of autonomy by individuals
and groups in the economy. Thus contracts, business firms, and labor rela-
tions could be directed not by the Party/state, which was charged with
eliminating and avoiding class exploitation, but rather by autonomous
actors increasingly freed of state intrusion.

These ideological changes and their policy implications emerged slowly
at first. In labor relations, for example, little attention was paid to reforming
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the state enterprise labor system initially. Instead, the emphasis was placed
on reforming enterprise management. Reforms in state planning permitted
enterprise managers to contract with a wider variety of business partners,
while the two-track pricing system permitted managers greater flexibility in
obtaining production inputs.*? Regulations were enacted to strengthen the
autonomy of factory managers from interference by Party secretaries.®> Thus,
the initial policy focus was on increasing the efficiency and productivity of
state enterprises, with little attention paid to reforming relations between
state enterprises and their workers. In labor relations, the neo-Confucian
patrimonial relationship continued.

However, in an effort to address the employment problem for an
increasing number of migrant workers — primarily young people seeking
work outside their assigned residence (bukou) location (these were often
Cultural Revolution youths who were returning to the cities after having
been sent to rural areas, or peasants seeking an escape from the drudgery of
village life) — the government enacted rules on contract labor. The 1986
Regulations on Administration of Labor Contracts by State Enterprises
permitted state enterprises to hire occasional workers without actually incor-
porating them into the enterprise work unit and providing the standard
array of accompanying benefits.* The labor contracts executed under these
rules were generally not available to workers already formally assigned to the
enterprise, and in view of the lower level of benefits available under them
were not considered desirable.

Even though labor contracts formed pursuant to the 1986 Regulations
were essentially “gap fillers” for workers who were not already part of the
state enterprise system, the new measures did encourage the gradual emer-
gence of a somewhat free labor market.> Even as unskilled workers began to
do contract labor in the areas of construction and goods transport — to the
extent of reducing the staff needs and costs of state enterprises, skilled
workers began to find ways to secure their release from former employers to
gain more remunerative employment. This was despite the resistance of
state enterprise employers, who were often unwilling to release their skilled
workers freely to seek more highly paid employment. Employment agencies
began to spring up that would serve as “headhunters” for firms seeking to
hire skilled workers and professionals and arrange payment of the fee
demanded by state enterprises as the price for releasing their staff members
to other units. As well, sidewalk labor markets became an increasingly
important source of unskilled workers for short-term projects. In sum, the
initial reforms culminated in the emergence of a proto-market for labor.

By the late 1980s, many of the initial reforms had run their course.
Enterprise managers were increasingly independent, production inputs and
outputs were gradually being freed of state regulatory constraints, and labor
was becoming more widely available under the labor contract system.
Taking the decision to push reforms one step further, the government
embarked on a risky and controversial course of price reform, permitting
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commodity prices to respond to market forces instead of state planning
mandates.*® This meant that while there was little adjustment in the output
quotas demanded of state enterprises, production inputs were subject to
ever-increasing prices. The dilemma for enterprises brought on by the
problem of prices spiraling upward often resulted in reduced benefits to
industrial workers. For those workers formally attached to state enterprises,
this meant that bonuses were cut or eliminated, compulsory purchasing of
state bonds was enforced, upgrading of worker facilities was postponed or
canceled, and general working conditions declined.*” While much attention
focused on the role of unemployed itinerant workers in the political demon-
strations of 1989, factory workers formally attached to state enterprises were
also extremely active.

For contract workers, the results of price reform were twofold. In many
cases, labor contracts were cancelled or not renewed, thus rendering large
numbers of workers unemployed. Yet these workers were often unable to
return to the rural villages from whence they had come: these areas had
adjusted to the migrant laborers’ absence, there was no work for them to do,
and, moreover, their families remained dependent on their remissions of
money from the cities. The result was increasing numbers of unemployed
laborers wandering the streets of major cities in search of work. A second
consequence was that when short-term labor contracts were available, the
terms were even more unfavorable than had been the case previously. In the
employer’s market that dominated at the time, itinerant laborers had little
bargaining power and the inflation resulting from price reform was reducing
the ability of employers to offer generous compensation and benefits under
these contracts.

The participation of urban workers in the democracy demonstrations of
Spring 1989 provided ample testimony to the extent of dissatisfaction. The
Chinese government’s response was indicative of its concern over worker
unrest. A vigorous campaign of discipline and control over urban workers
was launched that saw public executions of workers accused of participating
in the democracy demonstrations dominate the Chinese public media
throughout much of 1989. Indeed, the harshest punishments were reserved
for worker demonstrators, particularly in comparison to the relatively
lenient treatment of intellectuals and students.

A third stage of reform emerged following Deng Xiaoping’s Southern
Tour (nanxun) in 1992. Responding to Deng’s call for accelerated and
expanded economic reform, increased attention has been paid to the privati-
zation of Chinese enterprises. While debate continues over the extent of
true privatization in the Chinese economy, particularly in light of the
evidence that many so-called private enterprises are in fact owned and opet-
ated by local government agencies, it is clear that the structure of
enterprise control has changed.48 The transformation of state enterprises
through securitization has been accompanied by policies approving expan-
sion of the village and township enterprise sector and the development of
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private enterprises limited by shares in urban areas.® Enterprises now
respond to the local interests of corporatist elites, who embody both the
economic determinism of business managers and the political power of
Party cadres.

Unfortunately, enforcement of these regulations has been problematic.
Policy initiatives aimed at the privatization of Chinese enterprises, along
with greater attention to efficiency and reduced production costs, have
contributed to declining labor conditions for industrial workers.’® Despite
efforts to improve compliance with health and safety regulations, in part
through rules on worker accidents and injuries,”! increased worker unrest
has become a major challenge for Chinese labor policy. Between 1986 and
1994, 60,000 labor disputes were recorded (probably matched by a sizeable
number of unreported disputes), and 3,000 labor disputes were noted
during the first three months of 1994 alone.’> While Chinese officials have
attempted to dismiss such events as an “inevitable” component of economic
modernization, the matter is clearly a source of concern, particularly in
light of the Tiananmen Square experience.”® Yet as workers are increasingly
forced to take on second and third jobs to earn “gray income” (huise shouru),
the state’s institutions for labor protection and control are increasingly
challenged.”* In 1997, efforts to close or privatize inefficient state enter-
prises led to further unrest. In March, 20,000 workers in Nanchong,
Sichuan province, besieged the city hall for more than thirty hours in one
of the worst outbreaks of labor unrest in China since 1949.>> In December,
textile workers in Hefei, Anhui province, staged a sit-in to demand new
jobs, following a similar protest in Yibin, Sichuan.’® Worker unrest has
fueled efforts to establish autonomous workers’ federations such as the
Beijing Workers Autonomous Federation and the China Workers
Autonomous Federation, although these have met uniformly with vigorous
repression.’’

Enacting a Labor Law for the PRC

The Chinese government’s labor policies are caught in a dilemma of
conflicting imperatives. Economic reform and the privatization (or at least
corporatization) of production enterprises would appear to justify granting
greater rights to workers in the areas of collective bargaining, work stop-
pages, and so on. On the other hand China’s need for continued economic
growth requires labor discipline and control. The PRC Labor Law represents
the regime’s attempt to address these issues. While the law stopped well
short of proposals from academics to give workers more voice in state-owned
enterprise management,’® it did formalize a number of benefits for workers,
while maintaining the centrality of political control for Party-dominated
labor unions.

The Labor Law was enacted at the Eighth Session of the Standing
Committee of the Eighth National People’s Congress on July 5, 1994, and
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came into effect on January 1, 1995. The law went through a tortuous
drafting process, involving thirty drafts after Deng Xiaoping first proposed
the drafting of such a law during a 1978 central work conference.”® While
the delay revealed the extent to which managing labor relations is an essen-
tial basis for the distribution of patronage within China’s hierarchical and
vertically integrated administrative system, the enactment of the legislation
revealed the extent of consensus that workers presented a fundamental
source of tension in the course of the transition from the planned to the
market economy. The final draft was pushed through in response to obvious
challenges of declining working conditions in enterprises.’C While private
enterprises and foreign-invested enterprises were the primary source of
concern initially,61 state-owned and cooperative enterprises were also
targeted.®?

Basic principles

The PRC Labor Law extends a number of specific benefits to workers,
including “guarantees” of equal opportunity in employment, job selection,
compensation, rest, leave, safety and health care, vocational training, social
security and welfare, and the right to submit disputes to arbitration. Hiring
units are required to fulfill various labor requirements in the areas of hours
on employment, rest, leave, worker safety, health care and protection for
female and juvenile workers. Juxtaposed against these benefits are a number
of obligations that workers must honor, including the duties to fulfill work
requirements, improve vocational skills, carry out work safety and health
regulations, and observe labor discipline and vocational ethics. The law also
contains various enforcement provisions whereby local labor administration
departments are charged with the supervision and inspection of labor rela-
tions. Subject to these broad principles, the Labor Law contains a multitude
of specific provisions on labor contracts, limits to working hours and over-
time, wages, social insurance, labor disputes, supervision, legal liability, and
labor in foreign-invested enterprises (a provision that is likely to require
amendment in the course of China’s accession the WTO). A range of imple-
menting regulations are currently being drafted to address these matters in
greater detail. Of particular importance are the provisions on labor contracts,
trade unions and dispute resolution.

The return to the labor contract system

With the post-Mao economic reform policies beginning in 1978, the labor
contract system that had been used during the 1950s was revitalized. After
the All China Federation of Trade Unions (ACFTU) approved the use of the
labor contract system in state-owned enterprises in April 1979, the labor
contract system was increasingly seen as a positive mechanism for improving
labor conditions and enterprise efficiency.® Initially, the emphasis of regula-
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tions was on the foreign business sector. Thus, in July 1980, the
“Regulations on Labor Management in Joint Venture Enterprises,” promul-
gated by the State Council, provided for individual and collective labor
contracts in joint ventures.®* These measures were augmented by the
“Procedures for Implementation of the Regulations on Labor Management
in Joint Venture Enterprises” (1984).%

The labor contract system was also gradually being extended to the
domestic economy. At the First Session of the 6th NPC in June 1983,
Premier Zhao Ziyang alluded to the need for greater flexibility in arrange-
ments for workers in the economy,®® and the following year’s CPC Central
Committee “Decision on Reform of the Economic System” asserted the need
to expand the labor contract system.®” The labor contract system was
formally extended to state enterprises in July 1986, with the “Interim
Provisions on the Implementation of the Labor Contract System for State-
Owned Enterprises.”® Private enterprises were also included, under the
“Provisional Regulations on Private Enterprises” (1988)69 and the
“Provisional Regulations on Labor Management in Private Enterprises”
(1989),”% which required private enterprises to sign labor contracts with
workers based on the principles of equality, voluntariness, and agreement
through consultation, and which authorized the trade unions to represent
staff and workers in concluding collective contracts. Following Deng’s
Southern Tour in 1992, the labor contract system received even greater
attention. The 1992 “Regulations for Transferring the Management
Mechanism in the State-Owned Industrial Sectors” granted enterprises
broader rights to determine the terms of employment through the use of
labor contracts with individual workers.”! Foreign enterprises have seen
themselves as particular targets for local government efforts to impose form
contracts governing labor relations.”?

The Labor Law provides rules for contract provisions on term and descrip-
tion of employment, labor protection, remuneration, discipline, termination,
liability for breach, and limits to the use of probationary work periods
during which benefits may be limited. Article 106 requires that every
province, autonomous region, and centrally governed municipality should
stipulate the steps for implementation of the labor contract system in accor-
dance with the Labor Law and with the existing conditions. By the end of
1994, a total of thirteen provinces and municipalities had implemented the
labor contract system for staff and workers covering 40 million contract
workers in all, about 25 percent of the total work force.”> Provincial and
municipal regulations are gradually coming into force, such as the Shanghai
municipal government’s “Regulations on Labor Contracts of Shanghai
Municipality” (1995), which called for popularization of the labor contract
system in Shanghai beginning in 1996.

While the contract system is intended to bring greater discipline and
control to enterprises in managing labor relations, to a certain extent, the
new Labor Law maintains the systems of patronage and co-optation that
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characterized the Maoist system. Thus, where a Shanghai worker voluntarily
sought cancellation of a labor contract in order to take a job at another
factory, the original employer was still expected to provide severance pay.’*
Labor contracts remain subject to national and local regulations governing
terms of employment, which generally cannot be contracted out of. For
example, the Guangdong Provincial Labor Office’s 1997 standards for labor
and salary will govern the terms of labor contracts in the province.”’

Continued importance of Party-dominated trade unions

A critical element of the new labor contract system is the continuing role of
the CPC-led labor unions under the ACFTL. Article 26 of the 1983 Charter
of China’s Trade Unions (Zhongguo gonghui zhangcheng) passed by the Tenth
National Congress of China’s Trade Unions authorized basic-level trade
union committees to represent staff and workers to sign collective labor
contracts. This authorization was repeated in the various regulations on
foreign-invested enterprises and on Chinese state and privately owned enter-
prises. Under the 1992 Trade Union Law of the PRC (Zhonghua renmin
gonghegno gonghui fa), trade unions were once again given the authority to
represent staff and workers in concluding collective contracts with enter-
prises and institutions.

While labor unions can play a positive role in achieving better working
conditions and other benefits, the record of the ACFTU system is somewhat
problematic. The ACFTU’s primary role as a guarantor of Party power and a
“transmission belt” for Party policies undermines its capacity for indepen-
dent action. And since all local trade unions are subject under law to the
overall authority of the ACFTU, there is no legal sanction for the creation of
independent labor unions that might challenge the Communist Party’s offi-
cial policies.76 In addition, recent case reports suggest that the temptation
to draw on workers’ dues for improper purposes may be overwhelming,
again raising concerns that workers’ interests are not matters of particularly
high concern for union officials.””

Dispute resolution

The Labor Law’s provisions on dispute resolution may offer workers a basis
for appealing against or perhaps avoiding arbitrary decisions by manage-
ment altogether. In one case, for example, workers were accused of stealing
electrical equipment and had their pay docked arbitrarily, while public secu-
rity officials were only too willing to enforce management orders with little
if any investigation.”® In another case, a worker was summarily suspended
for three days without pay after getting into an argument with a super-
visor.”? The supervisor’s superiors backed the suspension, and the (reportedly
innocent) worker was left without a remedy. Similar incidents have been
reported in other enterprises.8 The hope is that implementation of the
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Labor Law will impose more formalized processes for investigation and
dispute resolution.

The dispute resolution provisions of the Labor Law build on experiments
developed earlier.! Of particular importance were the 1987 State Council
Regulations on Resolution of Labor Disputes in State Enterprises,®? which
provided for mediation and arbitration of labor disputes. Summarizing
previous experiences, the State Council’s 1993 Regulations for Handling
Labor Disputes provided a framework for the labor disputes that would later
be incorporated into the PRC Labor Law. The Ministry of Labor articulated
the reasons for the labor dispute system mainly by reference to the increased
numbers of labor disputes that accompanied enterprise reforms.®>

The primary methods for resolving disputes included mediation, which is
to be used throughout the entire process of handling labor disputes.
According to the Labor Law, mediation should be based on the voluntariness
of both parties. Both the process and content of dispute resolution should be
in accordance with the law and follow the principle of fairness. The Labor
Law requires that equality be accorded to the parties in matters of legal
status, rights to apply for mediation, arbitration, or a court judgment, and
the various rights to present and explain pertinent facts in labor disputes.
The new law requires that mediators, arbitrators, and judges be impartial to
the parties involved. In order to protect both parties’ rights and interests
and especially those of workers, the labor mediation committee, the labor
arbitration committee, and the People’s Courts are to handle labor disputes
in a prompt and timely fashion. These broad principles are taken as the
foundation upon which the various procedures for dispute resolution are
based.

The first step in dispute resolution is mediation through the mediation
committee. If this fails, the dispute will go to arbitration through an arbi-
tration committee, and possibly to the third step of litigation before the
People’s Court. Under Article 80 of the Labor Law, the labor dispute
mediation committee is established inside the employing unit and is
composed of representatives of the staff and workers, representatives of the
employer, and representatives of the trade union. The committee chair is to
be held by a representative of the trade union. Under Article 81, the labor
dispute arbitration committee is composed of representatives of the local
Labor Administrative Department (who also chairs the committee), repre-
sentatives from the trade union at the corresponding level, and
representatives of the employer. Arbitration is the first level of binding
dispute resolution, and the prominent role of the trade union in reviewing
its own mediation decision, as well as the absence of direct representation
of staff and workers, are particularly noteworthy. Litigation may be under-
taken before the People’s Courts to appeal an arbitral decision, which has
proved helpful in cases where the arbitration organ is overly generous to
the employer.g4 However, the institutional and political weaknesses of the
court system continue to pose problems, as does the continued inability of
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the courts to enforce judgments against powerful economic enterprises.
Moreover, courts have been seen to lack sufficient expertise to permit them
to coordinate dispute resolution proceedings without compromising other
aspects of enforcement of the Labor Law.®> If the case reporting available is
any guide, the overwhelming majority of labor disputes that go to some
formal resolution are dealt with through arbitration.5¢

Continuing challenges

While the PRC Labor Law represents an important step toward building an
effective legal framework for protecting workers’ rights in China, a number
of issues remain to be resolved. Coinciding with the law’s promulgation
were official accounts bemoaning the general lack of awareness and basic
knowledge of the law®’ and cautioning against lax implementation by the
administrative departments concerned.®® In addition, as with other aspects
of China’s legal regime, the law represents a formalistic expression of specific
rights and obligations but does little to serve as a foundation for meaningful
enforcement of fundamental rights for workers. Official reviews of the PRC
Labor Law describe it as the complete articulation of the rights of workers.®?
In other words, workers’ rights are only those articulated in the law and do
not extend beyond the text of the legislation. Of particular interest are state-
ments that the rights of workers in China must be based on China’s unique
situation and cannot be addressed by reference to foreign labor law
criteria.?? Such an approach to workers’ rights leaves little room for articu-
lating and enforcing generalized norms for employer behavior, or for making
workers’ rights unconditional and independent of various contractual duties.

Although China’s labor conditions are unique, two matters discussed by
labor specialists in the PRC are of particular importance concerning the
Labor Law, namely collective bargaining and dispute resolution. The Labor
Law makes reference to collective labor contracts, but it fails to provide
meaningful protection for collective bargaining. The obviously unequal
bargaining power between individual workers and employers has caused
many to view collective bargaining as an essential element of modern labor
law. Unfortunately, the Labor Law leaves direct representatives of staff and
workers out of the contract bargaining process and omits specific reference
to the importance of collective bargaining.

The power disparity between employers and employees is further
entrenched through provisions concerning termination of labor contracts.
According to Section 25 of the Labor Law, the employing unit may revoke a
labor contract if the worker, is “proved not up to the requirements for
recruitment during the probation period.” Unfortunately, the case record
suggests that some staff and workers have been terminated improperly
during the probation period.”! Furthermore, Article 26(3) permits the
employer to demand and ultimately to impose revocation of a labor contract
with written notification in cases of changed circumstances. This section has
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been seen as a source of potential abuse, because it lacks provisions
concerning the employer’s burden of proof and thus leaves room for
employers to use changed circumstances improperly as an excuse to
summarily dismiss employees. In contrast, while employees have the right
to revoke labor contracts “where the employer resorts to violence, intimida-
tion or illegal restriction of the personal freedom” or “fails to provide
working conditions as agreed upon in the labor contract,” it is difficult for
the worker to meet the burden of proof in these cases.

The general inattention to collective bargaining to redress power imbal-
ances in the new Labor Law is puzzling in light of the fact that the concept
has been well accepted in the PRC for some time.?? Shortly after Liberation,
collective bargaining rights were reserved for the employees of private enter-
prises.”> During the economic reform period of the 1990s, several
administrative units noted the importance of collective bargaining in labor
relations in foreign-invested enterprises. For example, the “announcement”
co-issued by the Labor Department, the Public Security Bureau, and the
ACFTU on March 4, 1994, requires that foreign-invested and private enter-
prises should establish systems for negotiation and collective bargaining.®*
Apparently, despite a willingness to impose collective bargaining on foreign
capitalist enterprises, the Chinese government is not yet ready to accept that
the socialist market economy entails the potential exploitation of workers by
domestic enterprises to the same degree.

A second major issue concerns the independence of trade unions. The new
Labor Law entrenches the Party-dominated labor union system as the basic
mechanism for enforcing workers’ rights.”> The Chinese Labor Law places
significant reliance on the trade unions in:

e representing and safeguarding the legitimate rights and interests of
laborers (Article 7);

e requesting reconsideration of termination of a contract by the employer
unit and in supporting workers” applications for arbitration or litigation
(Article 30);

e representing workers in concluding collective labor contracts (Article
33);

e representing workers on the labor dispute mediation committee (Article
80) and arbitration committee (Article 81); and

e representing workers in supervising the implementation of laws and
regulations by the employer (Article 88).

However, the law contains no provisions concerning the formation and
structure of a trade union. The PRC Trade Union Law (1992) does include
such provisions but contains nothing to suggest that trade unions under the
ACFTU will be independent. According to Article 3, all salaried workers are
eligible for the membership of a trade union. This would extend to enter-
prise directors and managers, thus permitting those in charge of the
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employing unit to join or even to dominate the trade union in their unit.
Moreover, the Trade Union Law also grants Party cadres close access to trade
union leadership. In fact, CPC cadres have dominated the ACFTU since
1948.9

Aside from issues inherent in the text of the Labor Law, a variety of other
questions arise concerning effective implementation. Technical issues, for
example, arise concerning the standards for workplace safety, environmental
conditions, workers’ health, and similar matters. These matters are likely to
be left to individual ministries and commissions, such as the Ministry of
Health, National Environmental Protection Agency, and the Labor Ministry.
However, detailed regulations will be needed, and trained implementation
staff will be essential. Socio-economic problems will also complicate the
problem of enforcement. The development of private firms, which have
proliferated in the wake of state-owned enterprise reform, has created new
and different conditions for labor, resulting in policy conflicts with the labor
system that has developed largely out of the experiences of state-owned
enterprises.”’ Also important is the crisis of so-called “migrant workers.”
The current figures for migrant workers approach fifty million, with official
estimates of 120 million “surplus laborers” and the expectation that China
will soon have 200 million surplus agricultural workers on the non-agricul-
tural employment market.”® These conditions have already outstripped the
capacity of the government to respond. Many of these migrants are only too
happy to take factory jobs, whether in the relatively more secure state sector
or the higher-paying village and township enterprise sector, without regard
to working conditions and legal rights.

In the context of problems of technical complexity and the swelling
numbers of surplus and migrant workers, enforcement of the Labor Law’s
provisions on workers’ rights is hampered further by local corporatist
alliances between administrative officials and business enterprises.”? The
economic incentives underlying local corporatist relations have even
subverted the financial integrity of the labor unions themselves, as cases
have arise where labor union funds are improperly invested, thus putting
worker pensions at risk.'%® Furthermore, the local CPC cadre evaluation
system places a premium on stability, production, and full employment,
while paying little attention to strict enforcement of workers’ rights.!0!

While the Labor Law of the PRC represents a major step toward articu-
lating legal norms on the protection of workers rights, it still reflects the
imperatives of Chinese government policies of economic growth and the
Chinese Communist Party’s concerns with political control. Thus provisions
on contract labor and the role of trade unions appear to serve the interests of
the Party/state to a greater extent than they do the interests of Chinese
workers. The new law also faces significant impediments to full implemen-
tation. Nonetheless, in the context of the transition to a socialist market
economy the Labor Law does represent significant progress in the ongoing
challenge of managing labor relations in China.
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Social control: the criminal law system

Social control is the trade-off that accompanies state protection of social
welfare, as the dictatorship of the proletariat mandates subservience to the
Party-led process of social transformation. While the regulation of economic
life and social welfare reflects an indirect mechanism for social control, the
PRC government’s use of law and administrative regulation has perhaps
been aimed most directly at ensuring social control and public security.
Drawing on a legacy of public and punitive typologies of law from both the
Republican and imperial periods of the country’s history, the PRC has
emphasized law as an instrument of social control to such an extent that
many within China and without consider law to be nothing more. The state
exercises its monopoly on the legitimate use of force most directly in regu-
lating behavior in society through criminal law and procedure.

During the first three decades of the PRC, social control and public secu-
rity were achieved primarily through administrative regulation and political
campaigns.'®? General political supervision over members of society
through such methods as household registration (bukou) allowed the
Party/state considerable power to control social behavior.'%> The PRC lead-
ership generally shied away from formalizing the standards for conduct upon
which might be based the imposition of state sanctions since this would
limit the political power of the state. Hence, criminal law and criminal
procedure laws were not formally enacted, despite ongoing drafting efforts.
The debacle of the Cultural Revolution brought on a reconsideration of this
commitment to flexibility and discretion. Driven in part by the need to
protect itself, and also by the need to build legitimacy, the post-Mao regime
enacted a Criminal Law Code and a Code of Criminal Procedure in 1980,
which closely followed the passing of new Regulations on Arrest and
Detention in 1979 to replace measures enacted in 1954. With broadly
worded provisions of flexible application, these measures had little to do
with protecting the rights of criminal defendants but instead were aimed
primarily at re-establishing the state’s monopoly on the legitimate use of
coercive force in the aftermath of the Cultural Revolution.!* Criminal law
reforms were also driven by the need to confront economic crime, which had
surged in response to the loosening of state controls under Deng’s economic
reform program.'®> While the effects of the early criminal law reforms on
criminal defendants may well have fallen well short of internationally
accepted standards, the newly emerging reliance on legal discourse and insti-
tutions represented important departures from the Maoist era.'%® Numerous
regulations were issued on the organization, authority, and activities of
public security organs to deal with issues such as the transit and registration
of persons, identity cards, the registration and operation of vehicles, scalping
of train tickets, and so on.!?’

Supplementing these efforts, administrative punishment remained the
dominant mechanism for social control.'”® Under the Regulations of the
PRC on Security Administration and Punishment (1957, revised 1986,
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1994), administrative detention was commonly applied against individuals
who committed acts that constituted criminal offenses. The 1980 Criminal
Law of the PRC permitted administrative detention to be imposed in lieu of
criminal sanctions where the circumstances of a person’s crimes were deemed
to be minor and not requiring criminal punishment. The more severe
administrative systems for reform and re-education through labor, which
had been established pursuant to regulations issued by the State Council in
1957, were continued under new rules enacted in 1979.1%? The administra-
tive punishment system denied offenders whatever protection might have
been available under the formal criminal justice system, such as relative
certainty of sentencing. Under the re-education and reform through labor
systems, those whose terms had expired could be detained for longer periods
if they were without employment or had served their sentences in sparsely
populated areas and were needed in the area.''® Legislation aimed at
reforming the prison system was enacted in 1994, symbolizing an effort to
regularize the administration of prisons and labor camps and articulating
ideals about the treatment of prisoners.!!!

In addition, the process of “shelter for investigation” (shourong shencha)
authorized the discretionary arrest and detention of suspicious individuals
with little if any legal restrictions imposed.''? A legacy from the early
1960s, “shelter and investigation” was used to round up unemployed
migrants and other perceived ne’er-do-wells, who might be detained for a
few months but who also might be sent to re-education through labor facili-
ties. Repeated attempts have been made to formalize the process, most
notably in a set of regulations issued in 1985 by the Public Security
Ministry, which conferred oversight authority on the People’s Procuracy.
Although separate notices issued in 1990 by the Procuracy and the Public
Security Ministry attempted to curtail abuses of shourong shencha procedures,
still there was little if any meaningful external scrutiny, and abuses multi-
plied as a result.!!> With the revisions to the Criminal Procedure Law in
1996, “shelter and investigation” was to be eliminated, although many of
the flexible provisions of the process were incorporated into the revised
statute.'' In addition, so-called “custody and repatriation” (shourong gian-
song) methods have been used widely to detain suspected vagrants arbitrarily
and without benefit of legal process.'

Revisions to the Criminal Procedure Law'!® and the subsequent amend-
ment of the Criminal Law in 19977 were part of a broad effort to reform
the criminal justice system in response to domestic socio-economic
change!'® and to deflect international human rights criticisms. Efforts to
bring international perspectives on criminal law to bear in the Chinese
discourse had begun early in the 1990s.'!'? Bilateral conferences and
exchanges were held with scholars from the United States,!?% Canada,!?!
and Japan'?? and added new perspectives to the Chinese debates on criminal
law reform.

Revisions to the Criminal Procedure Law purported to improve the provi-
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sions of the 1980 law, which were seen as improperly strengthening the
power of the prosecution at the expense of a defendant’s rights.!?> Driven by
principles of fairness (gongzheng) and process (you xu), the revisions were to
achieve a balance between punishing crime and safeguarding human rights
by requiring greater attention to evidence of guilt.'** Criminal defendants
gained earlier access to legal counsel as well as greater possibilities for bail,
while criminal defense counsel were to be granted expanded access to prose-
cution evidence and rights to collect evidence.'?> The determination of
criminal liability was reserved exclusively for the courts, thus doing away
with the Procuracy’s previous powers to determine guilt or innocence. The
law also imposed on prosecutors the burden to produce reliable and ample
(queshi, chongfen) evidence of the guilt of the accused — not quite the
“presumption of innocence” trumpeted by some optimistic observers, but a
significant step nonetheless.!2¢

The revisions to the Criminal Law also reflected an effort to reduce the
potential for arbitrary punishment. The revision provided that an act is not
criminal unless specifically stated in the law, thus eliminating the “rule of
analogy,” which under the 1980 law had permitted criminal conviction for
acts not expressly identified as criminal by reference to the most closely
analogous provision of the law. The new statute eliminated the provision for
counter-revolutionary crimes and addressed the issue of economic crime
more directly. The law also purported to reduce the application of the death
penalty, in part to conform more closely to international norms and prac-
tices.!?’

However, prosecutors retain significant powers to obtain convictions,
sometimes justified by reference to policies that remain generally popular,
such as anti-corruption efforts.!?® Despite the removal of the “rule of
analogy” from the Criminal Law, subsequent interpretations permit criminal
convictions for acts for which the defendant is not charged but which are
punishable under other provisions of the Criminal Law.'?? While the revised
Criminal Law eliminated the crime of counter-revolution, the statute instead
uses the crime of “endangering state security,” which is not limited by the
intent requirement that informed the counter-revolution provisions of the
past. Absent the requirement to prove intent, the state may now determine
without restriction whether it is endangered by an act with which it
disagrees. While the intent requirement may have been of little practical
significance, its elimination sends a powerful message that the Party/state
will tolerate no threats, intended or not, to its monopoly on political
authority.

Revisions to the Criminal Law were intended in large part to ensure
continued government authority over economic order in the transition to the
market economy, while imposing criminal penalties on economic and
market abuses.!?® Accordingly, the revised law extended the reach of the
criminal prosecution to a broad array of commercial conduct in areas such as
intellectual property, corporate governance and securities, banking and
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finance, taxation, and general market behavior.!! Other laws and regula-
tions that operate in conjunction with the criminal law system further
entrench the Party/state’s power of coercion. The State Secrets Law, for
example, permits criminal sanctions to be used to silence or intimidate
critics, while the National Security Law allows violations of the State Secrets
Law to be included as a crime against national security.!3? In response to
public and international inquiries about criminal punishments in China, and
particularly allegations about the sale of the internal organs of executed
defendants, increased attention has been paid to regulations barring “rumor-
mongering” about criminal executions.!?3

Summary

China’s human rights doctrines have been heavily influenced by interna-
tional norms, albeit ones that are not welcomed by proponents of liberal
legal discourses. The right to development has been selectively adapted by
China to justify human rights approaches that give priority to subsistence
and economic development over the protection of political and civil rights.
An additional consequence is the continued centrality of the Party/state and
its political authority. The examples of labor law and criminal law suggest
that China’s ability to implement the right to development is problematic
in large part because of the unwillingness to restrain the state, and because
of the state’s inability to control its agents and subordinates. Thus, Labor
Law provisions that privilege state employers and Party-led labor unions
deprive workers of relief from ever-deteriorating labor conditions. Criminal
law and procedural reforms have not addressed fully the power of local police
to engage in arbitrary detention. Thus, the privileging of state and Party
power impedes the government’s ability to protect for its citizens even the
limited human rights that the government does recognize. This poses a
fundamental challenge to the government — a legacy of lingering and unset-
tling questions as to whether China’s limited approach to human rights,
which entrenches the supremacy of the Party/state, can foster sustainable
development.
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The legal regime for foreign business relations in the People’s Republic of
China reflects a basic tension between policies emphasizing state control and
those emphasizing market incentives.! These tensions are emblematic of the
contradiction between China’s troubled legacy of relations with foreign
capital during the nineteenth and early twentieth centuries? and the post-
Mao regime’s commitment to attracting foreign business in pursuit of
national economic development goals. The relationship between the state
and the market has been a key element in the development experiences of
Japan and more recently of the East Asian NICs, whose economies seem to
have avoided the dependency trap that has befallen developing countries
elsewhere in the world.? The tensions over development and dependency
provide the international context for China’s foreign business law regime.
This regime is by definition intertwined with international norms and insti-
tutions. Thus, the key issue in terms of the influence of foreign norms, is
what will be the dominant paradigm informing China’s foreign trade and
investment policies and laws. China’s foreign business law regime reflects
efforts to overcome the problems of dependency and to mobilize interna-
tional economic relations in the service of Chinese development.

Contexts for assessing China’s foreign business law
regime

While China’s development efforts may be viewed as amounting to an inde-
pendent path toward development,® the contrasting perspectives of
neo-classical economic theories of development and critical Marxist theories
of dependency provide a useful framework within which to view China’s
own efforts at harnessing foreign trade and investment in pursuit of
economic growth.

Critical perspectives: weak states, dependency, and the role of law

Theories of dependency have given rise to a multitude of complementary
and sometimes conflicting approaches to understanding the role of foreign
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investment in developing economies.” While they have been shown to be
severely flawed in many respects — particularly in tending to overlook local
political and policy causes for underdevelopment® and to indulge in holistic
ideological viewpoints that are not amenable to either falsification or confir-
mation, even to the point of descending into what one observer has called a
fusion of scholarship, politics, and theater’ — dependency perspectives
nonetheless offer useful approaches to viewing the role of the state in
managing foreign investment. Thus, rather than engage in what one critical
observer terms “an academic industry of criticism that is bandwagoning of
the worst sort,”® it seems preferable to draw upon those aspects of depen-
dency perspectives concerning the relationships between the state, law, and
foreign investment in the dynamic of economic development that are useful
in assessing China’s foreign investment regime.

Early proponents of dependency portrayed the state rather crudely as a
corporatist ally of foreign capital.” This alliance is said to be facilitated by
the co-optation of local elites, who serve as conduits for investment and also
as the primary local beneficiaries.'® Their commercial and consumption
activities are seen to support the objectives of foreign investment by substi-
tuting short-term parochial goals for long-term development priorities of
building the technological foundations and infrastructure for long-term
economic growth.'! The corporatist state is seen to rely on formalistic and
authoritarian legal systems to retain power, where reformist attempts to
establish instrumentalist legal regimes aimed at pursuing national goals are
met with vigorous repression.'? Despite its authoritarian power domesti-
cally, however, the corporatist state remains fundamentally weak -
dependent upon and yet unable to control the foreign capital in whose
service it operates.

More sophisticated theories of economic dependency focus criticism not
on the state as a wholly compliant ally of foreign capital but on the liberal
economic policies and law that ensure minimal state involvement in
economic life.!> As championed initially by the post-World War II US
development bureaucracies, often in response to perceived problems with
authoritarian rule, liberal economic policies aim to establish market systems
supported by private law rules and institutions.'* Based largely on Max
Weber’s analysis of the relationship between formal legal rationality and
economic growth in Europe, the liberal expectation is that this would
permit economic activity to be more predictable and, in turn, induce the
entrepreneurship and risk-taking necessary for capital accumulation and
long-term economic growth. !

However, this approach has been challenged as contributing to underde-
Velopment.16 Liberal economic policies undermine the state’s regulation of
foreign capital, while the transnational character of foreign business inhibits
control by local governments through traditional legal mechanisms.!’
Critical studies perspectives draw on many of the same themes articulated
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by dependency theorists and suggest that the use of liberal private law
systems may itself contribute to weakening the state’s capacity to control
foreign investment and promote development.!®

These critical approaches to law and development are useful perspectives
from which to view China’s legal regime for foreign investment. Also useful
are perspectives drawn from the East Asian development experience, which
operates in part as a response to the problems of dependency.

The Asian development experience

The role of the state was a crucial factor in the development experiences of
Japan and the newly industrialized countries of East Asia.!” These
economies have absorbed significant levels of foreign investment while still
appearing to avoid many of the economic distortions and pitfalls of so-called
“dependent development.” While some have argued that this may be
ascribed to the influence of informal business networks,?® others have
suggested that the key lies in the culture of neo-Confucianism, which extols
education and accomplishment.?!

While these cultural factors are undoubtedly important, it also appears
that the state has played a critical role. In Japan, the state played a central
role in managing economic policy,?? while in South Korea, the state trans-
formed national industrial structures as a precondition for development.?? In
Taiwan, the state facilitated development by mediating relations between
foreign capital and local entrepreneurs.?? In Singapore too, the state has used
market-oriented economic policies to channel foreign investment toward the
achievement of long-term development goals, including the establishment
of export-oriented industries, while also developing indigenous technology
and infrastructure.?’> The state has also pursued policies of import substitu-
tion, not only in pursuit of restricting imports and preserving the balance of
payments®® but also to limit local access to foreign consumer goods, thus
undermining the capacity of international capital to co-opt local elites.?’
This is not to suggest that free markets are ignored but rather that the state
has attempted to create market conditions that induce foreign trade and
investment to benefit national development goals. The newly developed
economies of Asia are not liberal market economies but rather may be seen
as bureaucratic market economies, where the development of exports, tech-
nology, and infrastructure result from market inducements erected by state
bureaucracies charged with managing foreign economic relations. Although
there is significant regional variation in the developmental experiences of
the East Asian NICs, state management of foreign trade and investment has
played a central role in permitting these economies to avoid the pitfalls of
dependent development. The success of the state in Japan and the East Asian
NICs in harnessing foreign business relations in pursuit of national develop-
ment stands in contrast to the problems of dependency.
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China’s developing foreign business regime

Emerging from a legacy of tightly controlled trade relations, mostly with
Soviet bloc countries, that had nearly been shut down during the Cultural
Revolution, China’s “open door policy” took the revolutionary step of
permitting foreign direct investment as well as expanded trade
relationships.?® Once the door was opened, however, the trade and invest-
ment regime was driven by varying degrees of pressure from foreign
businesses and governments seeking improved conditions for business rela-
tions. While foreign business law in China has customarily been divided
between trade and investment, the realities of business relations and the
developing norms of the World Trade Organization and the GATT have
driven increased overlap and complementarity between trade and investment
relations.??

China’s foreign trade regime

The legal regime governing China’s foreign trade relations is organization-
ally disparate and is driven substantively by policy concerns. While Chinese
foreign trade relations are subject to the general provisions of the Foreign
Trade Law (1994),°% a variety of specific laws and regulations remain in
effect to govern different aspects of the system.

The Foreign Trade Law of the PRC

The PRC Foreign Trade Law provides the legislative framework for China’s
foreign trade system.’! While intended in part to meet the concerns of
China’s trading partners over issues of regulatory transparency, and as part of
a broader effort to pave the way for China’s entry into the GATT and the
WTO, the statute also established the authority of the central government
to regulate trade and provided general guidance on the role of various
government and non-government trade organizations.

BASIC PROVISIONS

The Foreign Trade Law extends to the import and export of goods, tech-
nology, and international services (FTL, Article 2). The law addresses the
identity and conduct of entities permitted to engage in international trade.
The approval and licensing of these “foreign trade operators” (dui wai maoyi
jingying zhe) requires that they meet certain specified conditions, including
having an explicit (mingque) scope of foreign business, possession of the site,
the capital and staff to engage in foreign trade, a track record (shixian) in
commissioned import/export trade, or the necessary sources of
import/export goods (FTL, Article 9). The law also provides rules governing
the import and export of goods, technology, and services (FTL, Chapters 3,
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4). Also addressed are the issues of special safeguards to protect local indus-
tries from dramatic increases in the number of imported goods (FTL,
Article 29), anti-dumping provisions aimed at preventing or remedying the
importation of goods priced below “normal value” (zhengchang jiazhi) (FTL,
Article 30), and anti-subsidy provisions. The Foreign Trade Law authorizes
trade promotion efforts through financial institution reform and the
creation of foreign trade development funds (FTL, Article 33);
import/export credits, tax refunds, and other inducements (FTL, Article
34); support from chambers of commerce for importers and exporters (FTL,
Article 35); and other measures. The law also provides for administrative
and criminal penalties for violations (Chapter 7) and permits special rules
and exceptions to be made for border areas and areas that levy tariffs inde-
pendently (Chapter 8).

CONFLICTING NORMS IN THE FOREIGN TRADE LAW

The Foreign Trade Law reflects many of the tensions evident in other legisla-
tion passed in connection with China’s transition to a market economy. On
the one hand, with the GATT requirements of national treatment, trans-
parency, and non-discrimination firmly in mind, the Foreign Trade Law
gives importance to free and fair operations in international trade (FTL,
Article 4); accords most favored nation treatment and national treatment
pursuant to treaties to which China is a party (FIL, Article 6); and recog-
nizes autonomy for foreign trade operators (FTL, Articles 4, 11). The law
sets forth a basic principle of free import and export of goods and tech-
nology, except where provided otherwise by law (FTL Article 15). The
Foreign Trade Law recognizes the principle of market access and national
treatment in accordance with treaties or agreements to which China is a
party (FTL, Article 23).

On the other hand, the Foreign Trade Law also underscores the impor-
tance of state control over trade in goods, technology, and services. Indeed,
the law was formulated in order to “develop foreign trade, maintain order in
foreign trade activities and promote the sound development of the market
economy” (FTL, Article 1). Each of these goals, but particularly the last two,
empower the state to intervene in trade relations for policy purposes, which
are only vaguely defined. Only “foreign trade operators” specifically
approved by the government may engage in foreign trade activities — a
significant mechanism for maintaining state control (FTL, Article 13).%?
This builds on the tradition of relying on national foreign trade corporations
(NFTCs) organized under the Ministry of Foreign Trade and Cooperation
(MOFERT) or its provincial or local commissions and bureaux to exercise a
near monopoly on foreign trade.>> While the Foreign Trade Law raises the
prospect of the increased independence of foreign trade operators and
permits an increasingly wide array of companies to engage in foreign trade,
traditional NFTCs continue to occupy a privileged position by virtue of
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their organizational affiliation with MOFTEC.?* Foreign trade operators
may act as agents commissioned by other enterprises not approved to engage
in foreign trade activities (FTL, Article 13). In contrast to the agency
trading system under which an NFTC might act as a conduit for a service
fee and the Chinese producer or consumer bears the commercial risk of the
transaction,’” the new agency rules require the foreign trade operator to bear
contract liability for the trade transactions in which they engage (FTL,
Article 12). However, practical problems of contract enforcement remain in
light of the higher level of commercial risk in transactions where the trade
contract is concluded with a foreign trade operator but the actual producer
or customer is a third party.

The import and export of goods and technology may be restricted not
only for national security reasons but also to protect local resources, local
market capacity, developing local industries, China’s international financial
position and balance of payments, and other commercial policy concerns
(FTL, Article 16). Foreign exchange restrictions remain entrenched in the
legislation (FTL, Article 28). The law authorizes not only permanent lists
of restricted import/export goods and technology but also interim
measures and quotas (FTL, Articles 18-21). Similarly, trade in interna-
tional services may be restricted not only for national security reasons but
also for matters of public interest, environmental protection, protection of
nascent industries, foreign exchange balancing or other unspecified reasons
provided for in laws or administrative regulations (FTL, Article 24). Trade
in goods and technology may be prohibited for reasons of national secu-
rity or public health, or where required by international treaties (FTL,
Article 19), while trade in international services may be prohibited for
reasons of national security, public interests, treaty obligations or where
otherwise provided for by law or administrative regulation (FTL, Article
25). And while references to the regulation of foreign trade through law
and administrative regulation (e.g., FTL Article 32) suggest a commit-
ment to transparency, the practical reality has often been the reverse of
this.

Government regulation of foreign trade

The Foreign Trade Law reaffirms the authority of the State Council’s depart-
ment in charge of foreign trade and economic relations to regulate foreign
trade. Since the early 1990s, that department has been the Ministry of
Foreign Trade and Economic Cooperation (MOFTEC), and it remains the
source of virtually all government regulation on trade. MOFTEC exercises
powerful control through the system of import and export licenses that
govern trade in the areas classified as restricted.

Import licenses are issued pursuant to the Provisional Rules on the
Import License System of the PRC (1984, as amended). These rules and
their implementing regulations (1984, as amended), along with the
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“Various Regulations on Adjusting the Import and Export Licensing
Administration” (1988) established a system of state control over imports
through the licensing of goods and importers. While China’s application to
join the GATT/WTO as well as ongoing reforms in foreign trade policy
have changed the specifics of applying these rules, the basic system for
import licensing remains. Applications for import licenses are subject to the
MOFTEC “Note on Applications for Import Licenses” (1996) and the
“Standard Rules for Applying for and Issuing Import Licenses” (1999),
under which only MOFTEC and its specifically authorized subordinate units
may engage in licensing activities. Licensing activities extend to the exami-
nation and verification of compliance with quota controls, state plans,
foreign exchange control rules, and other governing regulations.

Export licensing is handled by MOFTEC’s Bureau for Control of Quotas
and Licenses, pursuant to “Regulations on Export License Control” (1996).36
Under these regulations, all enterprises engaged in importing and exporting
must obtain licenses for goods subject to license control, which are identi-
fied in various import/export licensing catalogs issued periodically by
MOFTEC.?’ The specific forms and procedures for obtaining export licenses
are governed by MOFTEC's “Note on Applications for Export Licenses”
(1996) and the “Standard Rules for Applying for and Issuing Export
Licenses” (1999).

While references to state planning are increasingly rare, the granting of
import and export licenses is still subject to the requirements of state poli-
cies approved by the State Economic Development and Planning
Commission and relayed to MOFTEC.?8 Foreign-invested enterprises are
subject to the same requirements, although in 1986 some preferences were
made available for them to permit foreign exchange balancing.? Import and
export licenses are generally valid for one year, although some enterprises
may receive multi-year licenses. Among the criteria that determine the
issuance of licenses are the terms of state plans, the terms and conditions of
import and export quotas, and the scope of authorization of the applicant
foreign trade operator. As the Foreign Trade Law suggests, the trade
licensing system is aimed at ensuring order in foreign trade activities:
ensuring state control for policy purposes, ensuring sound development of
the market economy, and encouraging export-led growth and the protection
of nascent domestic industries. Specific purposes also include managing
foreign exchange balancing (authorized by FIL Articles 16 and 24), and
coordinating access to goods for Chinese importers and coordinating market
access strategies for Chinese exporters. Finally, the system operates as a
powerful political tool of patronage, which dispenses access to foreign goods
(for importers) and foreign exchange (for exporters) so as to maximize the
political capital of the licensing organs.

Government control over foreign trade is also exercised through the anti-
dumping and anti-subsidy provisions of the Foreign Trade Law and
regulations on anti-dumping and countervailing duties.*0 Informed by the
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difficult experience of defending anti-dumping claims filed against its
exporters,’! China formalized anti-dumping and anti-subsidy provisions
together with special safeguards in the Foreign Trade Law. These trade
protection provisions are consistent with GATT principles, which permit
limited retaliatory tariffs to be imposed where dumping or trade subsidies
threaten substantial harm to a domestic industry (GATT, Article VI).
Reflecting GATT principles, China’s regulations require it to be shown that
the import price is not a “normal value” (zhengchang jiazhi).*? The “normal
value” may be computed by reference to the price of the same or a similar
product in the exporting country; the price of the same or a similar product
exported to a third country; or the production cost plus reasonable expenses
and profit.*> While China’s anti-dumping and anti-subsidy rules reflect an
acceptance of GATT norms in the regulation of trade abuses, the fact that
China’s trading sector remains dominated by state-controlled enterprises
raises the likelihood that these measures will be selected and used for polit-
ical and policy purposes as well as retaliation in response to foreign
anti-dumping actions.

While MOFTEC remains the dominant organ of state control over
foreign trade, other units also play important roles. The Commodity
Inspection Bureau, together with the State Administration of Industry and
Commerce, administers the system of inspection of commodity imports and
exports pursuant to the Law of the PRC on Import and Export Commodity
Inspection (1989) and its Implementing Regulations (1992).4> While these
activities purport to ensure that imports and exports meet various quality
requirements and health and safety standards, they are also a potential source
of non-tariff barriers. In areas where China has specific industry protection
policies in place, commodity inspection procedures tend to compound
barriers to market access.*® Indeed, authoritative commentary on China’s
accession to the WTO suggests that non-tariff barriers should continue to be
used to protect Chinese industries to the extent permitted by the GATT. 4
The PRC Customs Administration also exercises powerful controls over
foreign trade activities through its authority to enforce import/export
licensing requirements, commodity inspection, and tariff schedules.*® While
tariff rates have been decreasing gradually and are expected to continue a
downward trend in conjunction with China’s accession to the GATT and the
WTO,* the Customs Administration is likely to remain a key government
actor in the regulation of China’s trade relations.

China’s foreign investment system’°

The Chinese legal regime for foreign investment has evolved significantly
since its inception following the Third Plenum of the 11th Central Committee
of the Chinese Communist Party in 1978.%! The first foreign investment laws
governing joint ventures were little more than broad statements of principle.>?
Gradually, implementing regulations were added that provided additional
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detail.”® Efforts were also made to enact basic laws on contracts,>* taxation,
foreign exchange,’® and other matters. The government gradually came to
approve a broader variety of foreign investment enterprises — contractual joint
ventures (also known as cooperative enterprises) and wholly foreign-owned
enterprises.’’ In ongoing attempts to attract more foreign investment,’® the
government enacted various inducement measures — first emphasizing loca-
tion as the basis for preferences’ and later adding substantive criteria as
conditions for the receipt of investment incentives.®0 Most recently, efforts
have been made to remove disparities in the legal treatment of foreign and
Chinese businesses. The tax system is undergoing reform to harmonize the
treatment of foreigners and Chinese, both as individual taxpayers®! and in
business operations.®? China’s foreign exchange system has been reformed and
the dual currency system eliminated.®> Efforts are underway to unify the
corporate legal status of Chinese and foreign businesses.%*

Thus, over the past fifteen years, an expansive legal and policy system for
foreign investment has emerged in China.%> Yet China’s complex policy-
making environment — at once revealing the diverse effects of bureaucratic
processes,°® personalities and clientelism,%” bargaining dynamics,®® and
other factors — combined with continuing changes in the domestic and
world economies, have made doctrinal consistency difficult to achieve.
China’s foreign investment regime is as much a product of incremental and
ad hoc responses to challenges as it is an expression of coherent doctrine.
Nonetheless, a number of consistent themes have emerged, including the
centrality of state control, the importance of developing of export industries,
and the acquisition of technology. These themes operate against the back-
ground of the forms for doing business in China and suggest the possibility
of China mastering the challenge of development.

Conventional forms for foreign investment in China

Initially, foreign investment projects in China were intended to be joint
ventures through which foreign capital would be partnered with state-run
Chinese enterprises. This was gradually expanded to include wholly foreign-
owned enterprises. Foreign companies were also permitted to establish
representative offices to engage in sales and market research. Portfolio
investment in Chinese securities represents an alternative investment form.

FOREIGN INVESTMENT ENTERPRISES

Foreign investment enterprises take one of three forms: equity joint ventures
(EJVs), cooperative joint ventures (CJVs — also referred to as contractual
joint ventures), and wholly foreign-owned enterprises (WFOEs).® EJVs are
limited liability business associations in which the Chinese and foreign
parties each take an equity share.”’ EJV participants share profits and losses
based on their registered capital contributions, while the liability of each
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party is also limited based on the extent of its capital contribution. The
managerial control of each EJV partner tends to depend on its proportionate
capital contribution, although adjustments to the control relationships
between the board of directors and the general manager are often made to
protect the managerial authority of the foreign investor. EJVs represent the
conceptual base upon which alternative investment structures have been
built.

CJVs entail a business structure somewhat akin to a strategic partnership.
Unlike an EJV, a CJV need not result in the formation of a new limited
liability company, although it may be registered as a legal person. Rather,
each partner undertakes to perform certain tasks, the management of which
is subject to a joint management committee. Despite the fact that originally
they were taxed more heavily,”! CJVs were considered desirable by foreign
investors because the absence of state law permitted greater operational flex-
ibility. In particular, CJVs permitted capital contributions to be separated
from management rights: management control did not necessarily require
majority ownership. By 1988, when the Cooperative Joint Venture Law was
enacted, CJVs actually outnumbered EJVs.”? An important sub-group of
CJVs entails the exploration and extraction of natural resources.’?

WFOEs are limited liability companies established as wholly owned
subsidiaries of foreign companies.”* The foreign investor provides all capital,
determines the management structure and procedures, and bears responsi-
bility for all profits and losses. The Chinese government permitted a small
number of WFOEs to be established on an experimental basis during the
early 1980s, and following the enactment of the Wholly Foreign-Owned
Enterprise Law in 1986, the numbers increased steadily.”

FOREIGN REPRESENTATIVE OFFICES

Although strictly speaking they are not considered a form of foreign direct
investment, foreign representative offices nonetheless entail significant
capital commitment by overseas businesses.’® Representative offices are
established through the sponsorship of a host unit — usually a Chinese state
enterprise that does frequent business with the representative office’s parent
company. State approval and registration are governed by the terms of the
host unit approval and then serve as the basis for staff residency permits,
banking and tax registration, customs matters, and employment of local
personnel. Annual business reports are required as a condition for yearly
license renewal, and the host unit’s sponsorship is subject to periodic
renewal. Of particular interest are the rules governing the representative
offices of foreign financial institutions. In 1983, the People’s Bank of China
issued regulations permitting foreign banks to establish representative
offices to provide business liaison, consultation, information, and related
services, but it expressly prohibited their engagement in “direct profit-
making business activities,” such as the granting of loans and handling of
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foreign exchange.”’ These were replaced in 1991 by new measures that
granted broader permission for the establishment of branch offices.”®

New flexibility in business forms

During the 1990s, new legislation and regulations expanded the range of
structures permitted for foreign-invested enterprises, particularly in the
areas of foreign-invested enterprises limited by shares and holding compa-
nies. Central to this effort was the Company Law of the PRC, which codified
rules on business forms. This has particular relevance for foreign investment
and is a significant step away from the limited framework offered under the
original foreign investment enterprise regime. While the limited liability
company form was retained, that was the basis for the foreign-invested
enterprise regime, the additional possibility of limited liability companies
limited by shares has been added. As well, foreign companies are now
permitted to open branches in China, which allow greater flexibility and
lower capital costs for building market access.

FOREIGN ENTERPRISES LIMITED BY SHARES

Regulations issued in 1995 on foreign-invested enterprises limited by
shares permitted foreign investors to break free of the strictures of the joint
venture format for FDI.”? Pursuant to the provisions of the PRC Company
Law on companies limited by shares, the new regulations permitted
foreign-invested enterprises (FIEs, consisting of joint ventures, cooperative
enterprises, and wholly foreign-owned enterprises) to be established as share
companies, and it also allowed existing FIEs to convert into this type of
company form. Newly established FIEs limited by shares may be created
either by promotion or by share offer. In cases of promotion, there must be
at least one foreign shareholder among the promoters. In cases of FIEs
created by share offer, there must be at least one promoter, who may be
either Chinese or foreign but who must have a record of profitability for the
previous three years. FIEs limited by shares must have a minimum regis-
tered share capital of RMB30 million, not less than 25 percent of which
must be purchased and held by foreign shareholders. Existing FIEs seeking
to convert to FIEs limited by shares must have a record of profitability for
the previous three years. In keeping with the provisions of the Company
Law, the regulations focus broadly on the tasks and liabilities of promoters,
whether these be investors in a newly formed FIE limited by shares or, in
the case of existing FIEs that are being converted, the original investors
together with any new investors. The regulations also provided that Chinese
state-owned and collective enterprises may convert to FIEs limited by
shares, in which case the Chinese and foreign shareholders act as promoters
and enter into an agreement and articles of association for establishing the
FIE. Applicant companies must have been in operation for at least five
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years, with a record of profitability during the previous three years prior to
application. Shares in the applicant enterprise purchased with freely
convertible currency and held by foreign shareholders must represent not
less than 25 percent of the registered capital of the resulting FIE. The scope
of business of the applicant enterprise must be one that is permitted for
foreign enterprises. Lawfully established Chinese companies limited by
shares may also convert to FIEs limited by shares, subject to similar
requirements.

The regulations provide that approval of applications to form FIEs
limited by shares is subject to decision by the Ministry of Foreign Trade and
Economic Cooperation. However, other approval organs will almost
certainly be involved. Thus, detailed matters of share issue, promotion, and
subscription will be subject to additional approvals by the People’s Bank of
China and the Chinese Securities Regulatory Commission pursuant to the
Company Law and various securities regulations, while foreign exchange
matters will require approval from the State Administration for Exchange
Control.

As with most new regulatory measures, the new rules on FIEs limited by
shares contain ambiguities, and the record of performance is still uncertain.
Nonetheless, the new regulations provide a range of opportunities for
foreign investors to avail themselves of the new corporate forms set forth in
the PRC Company Law. Whether by investing in newly established FIEs
limited by shares, converting existing FIEs into share companies, or
investing in Chinese enterprises that are converting to share companies,
foreign investors are now presented with greater access to Chinese securities
markets.

HOLDING COMPANIES

In April 1995, MOFTEC issued regulations by which foreign investors
could use the holding company format to apply unified corporate manage-
ment to multiple projects in China.? Managerial and accounting
efficiencies (including the possibility of consolidated tax returns, currently
denied under Chinese tax law) make the holding company structure
particularly attractive. A number of large multinationals, such as Philips,
had previously begun operations with holding companies in China, but
the new measures added a greater degree of certainty to the regulatory
framework. The new rules used the terms “investment-oriented company”
or “investment company” to designate the holding companies subject to
the regulations. Investment companies were defined under the regulations
as wholly foreign-owned enterprises and Sino—foreign limited liability
joint ventures that are engaged in making direct investments in China.
This meant that holding companies would be subject to the general FIE
regulatory regime, except where the holding company rules provide other-
wise.
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The holding company rules require applicants seeking to set up a
holding company to have either (1) a total asset value of not less than
$400 million one year prior to the date of application, with at least one
established FIE with paid-up registered capital of more than $10 million
and approval for more than three additional investment projects; or (2)
have set up more than ten FIEs in China engaging in manufacturing or
infrastructure development with total paid-up registered capital in excess
of $30 million. Regardless of which of these criteria the foreign applicant
meets, the registered capital of the holding company may not be less than
$30 million. In the event of a joint-venture holding company, the
Chinese partner must have total assets valued at not less than RMB100
million.

The procedure for setting up a holding company requires central
MOFTEC approval — provincial FTEC bureaux are not empowered to
approve applications for the establishment of holding companies (as they
are for certain types of FIE). The scope of business provisions permit
holding companies to operate industrial, agricultural, infrastructure, and
energy projects, as well as projects in other sectors approved by the state.
Holding company projects need not be located in the same place that the
holding company is registered, but they are all subject to separate
approvals under the standard regulatory regime applicable to FIEs gener-
ally. Holding companies are also permitted to provide a number of services
to their subsidiary companies, including limited trading services (such as
supplying raw materials and equipment, and selling and servicing
subsidiary products in the Chinese and international markets); financial
services (including foreign exchange balancing and lending activities);
personnel services (including recruitment and training); and a broadly
defined category of “consultancy services.” In the event that the holding
company does provide services to subsidiaries, the recipient subsidiary must
be either wholly owned by the holding company or be a joint venture
between the holding company and other foreign or Chinese investors in
which the holding company and foreign investor contribution accounts for
more than 25 percent of the registered capital. Under some circumstances,
the holding company may also provide services to newly acquired
subsidiaries.

The new regulations require that the holding company supply not less
than 25 percent of the total registered capital to their subsidiary enter-
prises in foreign exchange. The holding company investors must also
provide requisite letters of guarantee for the financial and technology
transfer obligations of the holding company’s projects. The regulations also
require yearly reporting on investment plans and conditions to MOFTEC,
the conduct of arms-length transactions between holding companies and
their subsidiaries, full compliance with tax rules (including a commitment
not to engage in tax evasion), and adherence to other Chinese laws and
regulations.
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State control over investment

Consistent with the pattern of Chinese law in the domestic economy and in
social welfare and social control issues, the legal regime governing foreign
investment underscores the primacy of state power. State control is exercised
first and foremost through the processes for approval and supervision of
foreign-invested projects, extending to such matters as size, registered
capital, scope of business, location, use of resources, and operational feasi-
bility.3! Recently, the government has published “Guiding Catalogs” on its
foreign investment priorities, identifying various sectors as “permitted,”
“encouraged,” “restricted,” or “prohibited,” at once demonstrating a greater
openness and transparency in the regulatory process but also revealing the
extent to which state controls remain firmly in place.8? Once established,
investment projects are subject to an additional range of regulatory controls
on matters such as pricing, import and export licensing, environmental
protection, and labor management. State control over foreign investment
activities is also promoted through financial regulation. Foreign exchange
controls are imposed on virtually all foreign investment transactions, a
process that continued after the liberalization of foreign exchange rules in
1994, albeit in a less expansive manner. Financial supervision is exercised
through the tax reporting system. Investment incentives focusing on tax
holidays and deferrals require detailed reporting by applicants seeking the
benefits of these incentives.

The centrality of state control as an element of China’s regulation of
foreign investment was aimed initially at achieving rather vaguely conceived
goals of popular welfare and to ensure that foreign investment serves China’s
development goals. Yet the implementation of the regulatory regime has
been uneven.®? Greater certainty that various foreign investment activities
will be subject to the jurisdiction of specific laws and regulations has been
accompanied by increased uncertainty over the consistency and certainty of
enforcement. While corruption has certainly played a role, much of the
uncertainty over enforcement stems from decisions and behavior by officials
that, while possibly defensible by reference to the formal terms of law and
regulation, seem unfamiliar and even improper to foreign businesses.34

Legal culture and the bebavior of disputants in foreign business
cases

Case reporting on disputes involving Chinese and foreign parties provides
useful insights into the legal culture aspects of China’s foreign business law
regime.®> Cultural aspects of foreign business disputes with Chinese parties
often begin early in the commercial relationship, as foreign and Chinese
negotiators bring different cultural precepts and expectations to the
process.3¢ Foreign — and particularly USS7 — pressure for greater trans-
parency in the Chinese regulatory process also reflects cultural differences
between the openness required of liberal democratic regimes founded on
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basic assumptions of equality and the Chinese regime’s political culture,
which combines Leninism with traditional Chinese patrimonial authoritari-
anism® and does not accept the basic precepts of accountability upon
which norms of transparency are based. A stratification of culture is often
evident in the differences of interest and perspective at different levels of
Chinese and foreign enterprises. Thus, differences between principals and
agents arise when the agents, motivated by personal relations and the
prospect of personal gain, make representations to potential business part-
ners that are later repudiated.®? Decisions denying the validity of such
contracts suggest significant cultural and political differences over the
authority of individual economic actors to conclude business transactions
independently.?°

In a number of these cases, the contractual agreement between the parties
operates within a context of continually changing demands. In one case, for
example, involving the shipment of galvanized plates, the parties agreed to
change the address for delivery after conclusion of the contract but before
delivery.”! Problems arise when requests for change occur later in transac-
tions, such as when changes are sought in the quality and quantity of goods
ordered well after the contract has been concluded.?? In a similar case, the
seller of aluminum ingots requested a change in the price and delivery terms
well after the letter of credit paying for the goods had been opened.”®> While
Chinese requests to modify agreed contract terms have been viewed by
foreign businesses as evidence of lack of good faith,”* in many instances they
reflect instead an expectation that the parties to the transaction ought to
help one another to respond as volatile (and to the Chinese possibly unknow-
able) market conditions change.”> However, requests for changes in contract
terms do not always signify expectations of a close relationship; in one case
involving a leather production investment project, changed contract terms
were the basis for a claim (later accepted by the arbitration tribunal) that the
contract had never been formed.?

In several cases, fundamental differences of expectation were at the root
of conflict. A typical concern, and one that arose in the context of the
Beijing Jeep dispute, concerns the nature of the obligation between the
parties.?’ For example, a transaction involving a technology and equipment
sale and compensation trade agreement gave rise to a dispute over whether
the equipment and technology met the contract specifications.”® The basic
issue in dispute seemed to be whether the obligation of the foreign party
was limited solely to the contract terms or should be measured by the
expectations of the Chinese party. Thus, while the foreign seller/licensor
made several attempts to correct perceived inadequacies in the equipment
and technology, the Chinese purchaser/licensee remained dissatisfied, not
because the terms of the contract were not fulfilled but because the Chinese
were unable to reach what they considered to be the ultimate goal of
the project. A similar problem arose in the context of a joint venture
involving the production of emulsion — the Chinese party claimed that the
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production line installed by the foreign investor was not sufficiently
modern, while the foreign investor argued that it had performed its
contract obligations.?? Chinese importers have not always been concerned
strictly with project objectives. In a dispute over the performance of glass-
blowing equipment, the Chinese insisted on compensation for
non-conforming goods, even when it was established that the equipment,
while not meeting contract specifications, would still meet the Chinese
project requirements. %%

Assumptions that the Chinese contracting party’s special relationship
with its counterpart transcends the contract terms are also evident in
responses to discovering that the foreign party does not view the relation-
ship as particularly special. In a case involving the sale of bread
preservatives, the Chinese party agreed to revise the contract payment
terms then reneged when they concluded that the foreign seller was
seeking merely to avoid Customs duties.!?! The Chinese party’s response
did not seem to be motivated by the desire to enrich the Chinese Customs
Service but was due, apparently, to disappointment that the foreign partner
would subordinate their relations with the Chinese seller to concerns about
avoiding import duties. A Chinese purchaser of packaging materials and
equipment revealed a similar level of disappointment in attempting to
resist payment of a performance bond insisted upon by the foreign
seller.102

The conduct of disputes can also be subject to cultural influences, as
Chinese norms of collective responsibility for the management of conflict
are evident in expectations about mediation and conciliation.'?> Recent
Chinese government edicts prodding Chinese companies facing anti-
dumping actions to litigate rather than negotiate a settlement suggest both
the pervasive influence of the consensual resolution norm and the differences
of approach taken by Chinese companies and Chinese administrative agen-
cies. In a dispute between a Chinese and a Thai company, the issue
concerned the conformity of documents with the requirements of a letter of
credit.'%% The Chinese bank insisted on “strict compliance,” while the Thai
seller and its negotiating bank claimed that the documentary differences
were inconsequential. In this case, both parties engaged in a lengthy process
of negotiation, political intercession, and litigation before settling on medi-
ation under the auspices of CIETAC. After negotiations were unavailing,
the Thai seller sought a political solution through the local bureau of the
State Administration for Industry and Commerce (SAIC) and appealed for a
court judgment before pursuing resolution through CIETAC. CIETAC
oversaw a mediated solution by which the Thai seller was largely made
whole. The Thai company wrote a lengthy missive extolling the virtues of
mediation.

In that case, there was no direct dispute between the parties over
performance of the terms of the contractual agreement. Rather, the matter
was the conformity of documents needed to secure payment on the letter
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of credit. Normally, this would be a matter separate from the underlying
contract.'® In this case, however, although the contracting parties were
unable to negotiate a mutually agreed conclusion to the matter, they
revealed a clear willingness to participate in a managed solution. It would
appear that their willingness to engage in mediation, ultimately
successful, was helped by the fact that between them there was no
substantial disagreement on performance of the contract. Thus, the will-
ingness to engage in voluntary dispute settlement in this case depended
not on the extent of economic interest but rather, in part at least, on the
fact that the relationship was not undermined by either party’s contract
performance.

In some instances, however, negotiated solutions do not solve the dispute
but only serve to sharpen the parties’ differences. In a case involving the sale
of steel plate for use in a hydroelectric project, for example, a dispute over
the alleged failure of timely delivery was settled, and the seller agreed to pay
a negotiated measure of (:ornpensation.lo6 The Chinese importer still filed
for arbitration, claiming additional compensation. Communication difficul-
ties during the course of settling a dispute have in some cases served to
exacerbate tensions between the parties, contributing to a breakdown in the
transaction. !0

China’s accession to the GATT and the WTO:
implications for foreign trade and investment

China’s application for accession to the General Agreement on Tariffs and
Trade (GATT) and the World Trade Organization (WTO) has generated
nearly fifteen years of negotiation, diplomatic engagement, and scholarly
inquiry.!%® The formal application was submitted in 1986 and initiated the
formation of a GATT working party in accordance with GATT procedures
on new members. As the process nears conclusion and the final negotiations
with the GATT working party proceed, it is appropriate and timely to
review the legal implications of China’s accession. Membership of the
GATT/WTO presents for China a series of institutional and behavioral chal-
lenges that are unlikely to be resolved in the near term. These challenges
may be understood, first, by reference to the existing foreign economic law
regimes of the PRC discussed in the preceding section. Second, Chinese
perspectives on membership in the GATT/WTO provide an important
context for examining China’s accession project. Finally, the terms of the
accession protocol will be examined in light of the implications for further
legal reform.

Chinese perspectives on accession to the GATT and the WTO

China’s efforts to gain accession to the GATT stand against a background
of local conditions that suggest significant socio-economic and possibly
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political costs. While Chinese perspectives on GATT accession include
recognition of the potential for GATT/WTO membership to drive reform
efforts in China, less supportive perspectives drawing on themes of depen-
dency and nationalism are also important.

Perspectives on Chinese domestic conditions

The social and economic consequences of China’s GATT/WTO accession are
likely to be severe when viewed in light of China’s domestic conditions.'%?
On the economic front, the ongoing and apparently intractable issue of
reforming state-owned enterprises and the resulting unemployment and
underemployment issues have created significant problems. The cost of
investing to upgrade these enterprises is high, and the level of foreign
investment interest is marginal. The challenge of maintaining high growth
rates while avoiding inflation continues to occupy China’s best economic
planners. Public sector spending on education and health care is lagging
behind GDP growth, whereas the demographics of Chinese society suggest
that these issues require more investment not less as increased economic
competition places a greater premium on education, while an aging popula-
tion puts greater burdens on the health care system. On the social front,
unemployment issues, combined with the problem of a migrant population
in excess of 100 million, have created a significant challenge to social order.
Moreover, increasing numbers of laborers and migrants in China have
become increasingly disaffected with the reform policies, which have thrust
them into an uncertain and insecure economic situation. Environmental
degradation continues to worsen, with consequences for economic produc-
tivity and health. These various policy challenges are compounded by a crisis
of governance. Corruption remains a serious problem and is increasingly
coupled with popular cynicism about the capacities and interests of govern-
ment officials and institutions.

Accession to the GATT/WTO is likely to accelerate the processes of
liquidation and downsizing of state-owned enterprises that are already
underway, with the prospect of increased unemployment, or at best job
dislocation and attendant social costs.''” Increasing imports of equipment,
agricultural products, chemicals, pharmaceuticals, and other goods as a
result of reduced tariffs will undoubtedly strain China’s foreign exchange
balance, while the potential for offsets from foreign investment and
increased exports remains to be seen. There is significant uncertainty and
apprehension in China about the political and social consequences, despite
recent statements on movement toward open convertibility of the renminbi.
The political consequences of increased foreign investment may also be
problematic, either as a result of increased influence over government policy
decisions and decision makers to the detriment of local interests, or because
of a backlash of resentment against what might be perceived as foreign
domination.
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Changing perspectives on the foreign

As readers of Chinese literature ranging from Lao She to Wang Shuo can
attest, China’s relationship with the outside world has long been an ambiva-
lent one.!''! This is particularly true in the area of foreign trade and
investment. Characteristic of the conventional system by which China
managed its foreign economic relations was the notion of she waildui wai
(foreign-related), a term intended to underscore the differences between
matters Chinese and matters foreign. However, developments in China’s
foreign economic relations during the 1990s have begun to erode the
barriers between “domestic” and “foreign” business, if not necessarily
removing the competitive and development tensions that the she wai/dui wai
distinction implies.!'? Ownership and/or control by PRC nationals of busi-
nesses registered in Hong Kong or abroad but active in China renders the
“foreign” classification problematic. As well, foreign firms are engaged in a
wide array of activities within and without China, partly in response to
market demands and sometimes in an effort to avoid regulatory intrusion,
thus defying easy categorization. Foreign business actors are increasingly
engaged in trade relations aimed at securing capital equipment and opening
markets, while also conducting local contract transactions for raw materials.
The increased penetration of the Chinese market by international financial
institutions and the corresponding access by Chinese firms to the interna-
tional capital and commercial markets have challenged the barriers between
“foreign” and “domestic” business yet further.

As the barriers between “domestic” and “foreign” business activities
diminish, foreign businesses have come increasingly to compete with
Chinese national firms in both domestic and international transactions. As a
result, Chinese businesses have come to rely more fully on their connection
networks (guanxi wang) and, in the case of former trade officials jumping
into the sea of commerce (x7z hai), building competitive advantage based on
personal and professional links with regulatory agencies.!!3> Competition
with foreign firms often takes the form of efforts to gain preferential access
to information and in some cases influence over regulators to the disadvan-
tage of foreign firms. Competition can also lead to illegalities, as in cases
where Chinese investors seeking the preferential tax treatment and other
benefits accorded to foreign investors route domestic investments illegally
through offshore accounts to create “false joint ventures,” or disregard
import licensing and customs requirements in efforts to gain competitive
advantage in the market for imports.!!4

Chinese regulators have attempted to address these issues. The enactment
of the Unified Contract Law, for example, was driven in large part by the
need to remove artificial disparities between contract rules for domestic and
international transactions.!!> Elimination of the foreign exchange certifi-
cates and unification of the Chinese currency was driven in part by similar
considerations.!'® Consideration has been given to the elimination of tax
preferences for foreign investment or to grant the same preferences to
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Chinese investors.!!” However, these efforts are aimed primarily at amelio-
rating the perceived injustice of granting preferential treatment to foreign
businesses and thus represent efforts to build popular support for governance
and regulation that resist foreign dominion. In this sense, efforts to bring
uniformity to the Chinese regulation of foreign economic relations reveal a
deep-seated ambivalence toward foreign business intrusion in China.

Perspectives on dependency, nationalism, and China’s place in the world
econonmy

Inspired in part by a legacy of tensions in North-South relations and the
influence of dependency theory, Chinese officials often portray trade regula-
tion efforts by foreign countries in terms of discrimination against China.!'®
In this view, trade sanctions permitted under the GATT are seen as
thwarting China’s competitive advantages in wages and production costs
and are an attempt to prevent China’s development. Official commentators
reject as protectionist and discriminatory suggestions from the United States
in particular that China is a non-market economy, citing World Bank
reports indicating that most prices in China are set by the market.!!? While
questions about direct and indirect subsidies to Chinese producers and the
role of mercantilist trade targeting remain unresolved (and often unrecog-
nized in China’s submissions to international tribunals), there remains a
fundamental ambivalence and suspicion in official Chinese responses to the
international trade regime.

The policies of the PRC on WTO accession also reflect a resurgent
nationalism in Chinese attitudes about the world trading system.'??
China’s official position on accession is that China is resuming the
membership in the WTO originally occupied by the Republic of China
regime that was a signatory to the original GATT treaties. Thus, issues of
Cold War politics and Western imperialism linked to US support for the
Republic of China during the Chinese Civil War and subsequently on
Taiwan inform official and popular attitudes toward China’s GATT acces-
sion. China’s response to issues concerning the GATT/WTO are viewed as
part of a larger picture of relations with the international system dominated
by the United States and other industrialized democracies, in which China
is denied its deserved status. Nationalism permits China’s accession to the
WTO to be interpreted as a variant on a unified theme of foreign exploita-
tion and exclusion.

Perspectives questioning the benefits of WTO accession

China’s WTO accession effort also reflects debates over the further entrench-
ment of economic reform policies.!?! Proponents of China’s accession to the
WTO have highlighted the beneficial effects that greater access to world
markets will have on China’s economic growth.!?? However, local organiza-
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tional interests and ideological perspectives have often resisted the conces-
sions mandated by GATT members considering China’s application. These
perspectives and interests have had a significant impact on the positions
taken by China during negotiations since 1986. Driven in part by concerns
over the impact on domestic conditions in China and by their own organiza-
tional imperatives, political and bureaucratic interests have resisted
concessions on China’s WTO entry.'??> The accession process has challenged
the long-held privileges of the state sector.!24 Just as Zhu Rongji has strug-
gled to imposed his vision of efficiency and accountability on the economic
ministries and departments, so too have Zhu and China’s chief GATT nego-
tiator Long Yongtu attempted to assure entrenched bureaucratic interests
that WTO accession is in China’s long-term interest.!?> State enterprises in
the telecommunications, electronics, heavy manufacturing (e.g. automo-
biles), pharmaceuticals, and forest products have made their concerns over
China’s pending accession known.'?® China’s agriculture and banking
sectors have also expressed dismay at the costs expected of them under the
plans for China’s WTO accession.!?’

The process of accession: from bilateral agreements with China’s
magor trading partners to the protocol of accession

The process of negotiating the protocol of accession required China to
conclude bilateral agreements with WTO members. Key among these agree-
ments were the accords with the United States, Canada, and the European
Union, all of which progressed in fits and starts following Deng Xiaoping’s
call for deepening reform in 1992. The USA was widely seen to mishandle
Zhu Rongji’s visit in April 1999, sending him home empty-handed to face a
chilly reception and criticism for apparently conceding too much to US
demands.'?® The bombing of China’s embassy in Belgrade brought a tempo-
rary suspension of negotiations in June 1999,'2? although by the Fall
discussions had resumed. China’s accession effort crossed important hurdles
with the conclusion of bilateral agreements with the United States and
Canada in Fall 1999 and the European Union in early 2000.'3° The terms of
these agreements set specific conditions for market access and regulatory
norms that will be incorporated into the protocol of accession.

The bilateral agreements

China’s bilateral agreements with the United States, Canada, and the
European Union offered a useful glimpse of the “price” of China’s accession
to the WTO. While the general principles concerning transparency, national
treatment, and other matters of broad regulatory significance were retained,
the bilateral agreements also indicated the extent to which particular indus-
tries were affecting the terms of China’s accession to the world trading
system.
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The US agreement provided for overall tariff reduction from 22.1 to 17
percent.!! The agreement required China to eliminate import quotas and
quantitative restrictions within five years following China’s accession. In
some cases, these would be phased out more quickly. US tariffs (including
those imposed under the Multi-Fibre Agreement) would be phased out by
2005. The bilateral agreement would permit the USA to retain “special safe-
guards” to protect against import surges for twelve years after China’s
accession — reflecting US concerns over China’s export competitiveness. The
USA would also retain a “special anti-dumping methodology” permitting
use of non-market economy surrogates for fifteen years after China’s acces-
sion, with possible earlier sector-by-sector phase-out.

Aside from rtariff reduction, the Sino-US bilateral agreement also
provided specific market access guarantees for US firms. In agriculture,
tariffs would be reduced to 14.5 percent, and export subsidies on agricul-
tural products would be discontinued. A tariff rate quota system would be
retained to provide some level of stability on the quantity of agricultural
products subject to various tariffs within the agreed limits. The agreement
also provided for direct private trade without the intervention of interme-
diary trading companies. In telecommunications (including mobile services),
China agreed to permit foreign ownership up to 49 percent immediately
after accession, with an increase to 50 percent in the second year after acces-
sion. This would include Internet content and services. Complementing the
telecommunications provisions was the extension of the 17 percent tariff
limitation to high-technology imports. As well, market access for audio-
visual products would be expanded through a mandated increase in the
annual imports of foreign films to twenty on a revenue-sharing basis.
Foreign firms would have the right to form joint ventures to distribute
video and sound recordings. The agreement required significant market
opening in the area of financial services. Foreign banks were to be empow-
ered to provide automobile financing in China from the date of accession.
Foreign banks will be able to provide local currency services to Chinese
enterprises two years after accession and to individuals five years after acces-
sion. Foreign banks were to be accorded the same rights as Chinese banks
operating in the same geographical area. China agreed to remove geograph-
ical and customer restrictions on foreign banks and their branches within
five years after accession. In the securities area, China agreed to permit 33
percent foreign ownership of fund management firms immediately upon
accession, with this proportion rising to 49 percent in three years. Foreign
ownership of securities companies engaged in underwriting would be set at
33 percent. Securities firms with minority foreign ownership would be able
to underwrite domestic securities issues and trade in foreign currency-
denominated securities.

In the industrial products sector, average tariffs would be reduced to 9.4
percent by 2005 (7.1 percent for priority products). The agreement provided
for the elimination of limits on import and distribution rights (wholesale
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and retail). Foreign firms would also be granted market access for repair and
support services, without use of intermediaries. In the automobile sector,
import tariffs would be phased out by 2006, with larger incremental reduc-
tions in the early years. These provisions complemented the concessions
made to the banking sector on automobile financing.

While the Sino—US bilateral agreement was significant in and of itself, its
utility as a precedent was diminished by delays over reforms to the US
Foreign Trade Act of 1974, which were required to make the agreement
effective. After considerable debate, the House of Representatives agreed to
grant permanent normal trade relations (PNTR) to China in May 2000, with
the Senate following suit in September. But for congressional acquiescence,
the reciprocity requirements of the GATT would have permitted China to
deny to the USA the concessionary treatment granted under the Sino—US
agreement while still granting parallel concessions to other GATT members.
Reactions to the bilateral agreement among thoughtful intellectuals in
China suggest that many of the tensions in US—China relations will not be
removed by the agreement.!3? The impact of US domestic politics notwith-
standing, however, the Sino—US agreement provided significant impetus for
China’s bilateral agreements with Canada and the European Union.

The Sino—Canadian agreement provided for the average import tariffs on
priority Canadian industrial and agricultural goods to fall to 5.2 percent.'3?
Significant market opening was granted for agricultural products, and the
tariff rate quota system was limited to two products, Canola oil and wheat.
Tariffs on industrial products would be reduced to 4.5 percent within two
years following accession. China’s accession to the WTO’s Information
Technology Agreement would see the elimination of tariffs on imports of
information technology. In telecommunications, the Canadian agreement
committed China to granting 49 percent foreign ownership, with the addi-
tional provision of 50 percent foreign ownership for value-added and paging
services. In the areas of service trade, the agreement provided for greater
market access for foreign firms and bound China to refraining from
imposing new restrictions on service providers currently in the market
(“grandfathering”) in anticipation of the expansion that will be required
upon accession. In the area of financial services, China reiterated the
commitments contained in the Sino—US agreement on market access for
foreign banking services, insurance, and securities.

While the Sino—Canadian agreement differed from the Sino—US agree-
ment largely in the areas of general tariff reductions in priority agricultural
and industrial products, the bilateral agreement between China and the
European Union expanded on the provisions on insurance and telecommuni-
cations contained in the Sino-US agreement.134 In the insurance area, the
EU secured a commitment to accelerated expansion of market opening for
foreign investment. The schedule for market access for foreign investment in
telecommunications (including mobile) was also accelerated. The EU agree-
ment also granted expanded authority to the provincial authorities to
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approve automobile joint-venture plants — a significant effort at removing
bureaucratic delays in project approvals.

The accession protocol and implications for reform

The terms of China’s accession to the WTO will be set forth in the final
protocol of accession. This will reflect the terms and conditions of the
various bilateral agreements and will contain such other requirements as are
determined by the GATT working party established to oversee China’s
accession. While China continues to claim developing country status to
justify lenient timetables for accession,'> the process of China’s accession
has revealed more fundamental differences between China’s regulatory
approaches and the norms of the GATT.'® The GATT and the WTO reflect
norms of free trade through the principles of tariff reduction, the elimina-
tion of non-tariff barriers, and the enforcement of rules on transparency,
non-discrimination, national treatment, and most-favored nation
treatment.!?’ Particular attention has been given to the broad themes of
“most-favored nation treatment” (GATT, Article I); “national treatment”
(GATT, Article III); and “non-discrimination” (GATT, Article XIII), as well
as the requirements on reducing and eliminating tariffs and trade subsi-
dies.!3® These derive from liberal principles accepting the theory of
comparative advantage, which essentially relegates the role of government to
promoting the efficiency and utility of a state’s existing or acquired
economic attributes and opposes state actions to inhibit the economic activi-
ties of other states through mercantilism and protectionism.!?? Thus, the
development of the international free trade system seeks to minimize the
capacity for local interests to interfere with transnational economic
relations. 40

The protocol of accession will incorporate industry-specific market access
provisions, as well as broad terms and conditions on regulatory norms and
processes. The working party’s draft protocol of accession on China (1997)
set forth many of the general conditions that will be amplified in the final
agreement. In Section I.2.A.3, the draft protocol required that China admin-
ister all its laws and regulations governing trade and goods services,
trade-related aspects of intellectual property rights, and foreign exchange in
a uniform, impartial, and reasonable manner. Section 1.2.A.5 required China
to establish a mechanism by which non-uniform application of the trade
regime may be brought to the attention of the national authorities,
implying the availability of a system of administrative review. Section 1.2.C
required China to undertake significant transparency reforms, including
publication of laws and regulations, while Section 1.2.D required China to
establish a system of judicial review. In order to satisfy these requirements,
wide-ranging modifications will be required in China’s existing laws and
regulations, and equally importantly in the decision-making norms of
China’s economic regulatory bureaucracy.141
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NATIONAL ADMINISTRATION OF FOREIGN TRADE

The GATT places significant emphasis on state responsibility for compliance
as the basis upon which the GATT’s substantive free trade principles rely.
Compliance with GATT rules by signatory states is in part a matter of
internal administration. Accordingly, Article XXIV(12) requires each
contracting party to take “necessary measures” to ensure observance of the
GATT by regional and local governments and authorities.!4? This provision
has been amplified by the “Understanding on the Interpretation of Article
XXIV of the General Agreement on Tariffs and Trade” attached to the
Uruguay Round.'® Signatory states are “fully responsible ... for the obser-
vance of all provisions of GATT 1994” and are required to “take such
reasonable measures as may be available ... to ensure such observance by
regional and local governments and authorities.” These requirements are
linked to the enforcement provisions on dispute resolution coming out of
the Uruguay Round.'** In response to the requirements of Article
XXIV(12), federal states adopt various approaches to ensure that their polit-
ical subdivisions remain in compliance with GATT principles.

Under the Constitution of the PRC, China is a unitary state in which the
provincial and local authorities are bound by decisions and edicts from the
central government, subject to a modicum of consultation between the
central and local authorities.!> In recent years, however, there has been a
significant devolution of power from Beijing to the provinces and counties.
The concentration of economic growth in the southern provinces, particu-
larly Guangdong and Fujian, has decreased the capacity of the central
government to control local behavior through its traditional mechanisms of
political patronage and financial allocations. ¢ As well, the gradual disman-
tling of the state planning apparatus without the establishment of effective
replacement institutions to regulate the newly emerging market economy
has contributed to a reduced government capacity to control local commer-
cial behavior.'4” Beijing’s general inability to control the local authorities is
compounded by the crisis of corruption, which not only undermines the
regulatory authority and capacity of government institutions'® but also
extends to the state’s own information-gathering processes, thus under-
mining the ability to manage policy effectively.'® These obstacles to central
government control undermine China’s capacity to ensure that its political
subdivisions reach compliance with GATT requirements, particularly in the
foreign trade centers in the southern provinces.

TRANSPARENCY, RULE OF LAW, AND NATIONAL
TREATMENT

Enforcement of GATT rules is dependent on the provisions of Article X(1)
requiring publication of trade regulations, and uniform, impartial, and
reasonable administration of laws and regulations. This has been interpreted
to extend to an obligation to afford an opportunity to consult government
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authorities to learn about laws and practices.150 Article X(3) requires the
contracting parties to establish independent judicial, arbitral, or administra-
tive tribunals or procedures for the prompt review and correction of
administrative action regarding customs matters (which include virtually all
aspects of trade regulation). Thus the transparency and enforcement provi-
sions of Article X provide the framework for implementing the substantive
norms expressed elsewhere in the agreement, for in the absence of trans-
parency about the content and application of trade regulations, trading
partners and their businesses cannot know whether or not the central GATT
principles of free trade are being granted or denied. The substantive and
operational norms complement each other and set the tone for the GATT’s
regulatory culture. The national treatment requirements of GATT Article
IIT focus on internal taxes and regulation and prohibit the use of these
measures to afford protection to domestic production. National treatment
disciplines attempt to prevent non-tariff regulatory efforts that discriminate
against imported goods — imports are to receive treatment no less favorable
than treatment accorded to comparable local products.!>! As the reach of
GATT disciplines extends beyond trade to include services, investment, and
intellectual property, national treatment principles also expanded. Under the
WTO, national treatment requirements are seen to extend beyond goods to
include market actors and their assets — financial, intellectual, and mate-
rial.1>2

In order to comply with the requirements of the GATT and the WTO,
China has begun a wide-ranging campaign of revising existing legislation
and administrative regulations. Substantive law in most economic sectors,
including customs, foreign exchange, taxation, intellectual property, enter-
prise law, bankruptcy, and pricing will need to be revised to accord with
WTO requirements.!>3 Much of this effort is led by MOFTEC’s Department
of Treaties and Law, although cooperation with other State Council
ministries, the State Council’s Legal Affairs Bureau (Fa zhi ju), and the
National People’s Congress Legal Affairs Work Committee (Fa gong wei) will
be needed to bring these efforts to fruition. While significant regulatory
reform will undoubtedly be required in order to ensure that the various
sectoral market opening commitments made by China will be met, of equal
or greater importance are the systemic reforms required to bring the legal
and regulatory system as a whole into compliance.

Conclusion

The law governing China’s foreign economic relations reflects the dynamics
of selective adaptation seen elsewhere in the Chinese legal system. However,
unlike other areas of legal institutions, contracts, property, and human
rights, the foreign economic law system is subject to direct pressures for
reform by foreign interests. Thus, the system that has emerged is perhaps
more reflective of foreign norms and practices than are the legal regimes of
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primarily domestic concern. Nonetheless, local legal cultural norms
supporting Party and state control remain dominant. With the application
for accession to the WTO and the negotiations that have ensued, however,
China’s foreign business law system faces significant pressures to conform to
the liberal norms of governance associated with the world market system.
Undoubtedly, China will resist uncritical assimilation of these norms, and
local legal culture will remain an important mediating force in this regard.



Conclusion

Prospects for China’s
legal reform project

The Chinese legal system has changed considerably over the past two
decades, but particularly since 1992. Increased interaction with the world
economy and the dynamic of globalization has brought a range of powerful
foreign influences to bear. China’s response to the opportunities and chal-
lenges offered by norms of globalized liberalism has been one of selective
adaptation, by which foreign legal norms are mediated by local legal
culture. But it is not always popular legal culture that diminishes the influ-
ence of globalization. More often, the record of Chinese legal reform in the
areas of legal institutions, contract, property, human rights, and foreign
economic relations reveals a relatively consistent pattern by which foreign
legal norms and institutional arrangements are adjusted to meet local polit-
ical and ideological imperatives, as identified and approved by the
Party/state. However, China’s accession to the GATT and WTO imposes
limits on this process. The GATT/WTO disciplines of transparency, rule of
law, and national treatment in particular will require wide-ranging changes
in the areas of legal institutions, contracts, property, human rights (labor
and criminal law), and foreign economic relations, which have been the
subject of this book.

Reform of basic legal institutions

Perhaps the most fundamental legislative changes that will be needed for
China to conform to the GATT/WTO will be revision of the PRC
Constitution, which permits control by the Chinese Communist Party in the
operation of the legal system. References to the principle of Party leadership
contained in Article 12 and set forth in many interpretative documents and
official speeches may require amendment, to the extent that these authorize
Party control over the regulation of trade and investment activities. The
rule-of-law requirements of GATT Article X(3)(b) on independent adjudica-
tion and review of trade regulation matters will dictate that the Party’s
internal (weibu) non-public decision-making processes not be permitted to
govern the regulation of economic and commercial affairs.!

As well, the provisions of PRC Constitution Article 16 subordinating the
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role of private property may require revision in order to ensure that it does not
impose local content requirements or other discriminatory treatment on
foreign market actors in violation of the GATT’s national treatment princi-
ples.? Also, to the extent that the preference given by the PRC Constitution to
the public sector privileges the competitive position of state-owned Chinese
firms, issues arise concerning compliance with the non-discrimination
provisions of GATT Article XVII.?

In the area of legislative procedure, the Legislation Law of the PRC may
require further reinterpretation and possible revision in order to comply
with the transparency requirements of GATT Article X on the question of
public consultation in the process of trade regulation. While the experience
of the Unified Contract Law during 1997-98 suggested an increased
commitment to a public legislative process, this will need to be extended to
other areas of trade-related legislation and regulatory rule making. As well,
the rules and processes for technical amendments to legislation and regula-
tion will need to be formalized to ensure that legislative changes made
through the transparent public consultative processes required by the GATT
are reflected in revisions to ancillary laws and regulations.

In the area of administrative law reform, GATT Article X(3)(b)’s require-
ments regarding prompt review and correction of administrative action may
require amendments to the current regimes for administrative reconsidera-
tion and judicial review. The Administrative Litigation Law is likely to need
amendment to broaden the scope of judicial review and to ensure uniform
and fair application of the criteria for determining when an administrative
decision is “unlawful,” the standard of review now set forth in ALL Article
5. Amendments to the Administrative Reconsideration Law will be needed
to articulate clear standards for the exhaustion of administrative remedies as
a prelude to judicial review. In addition, an administrative procedure law
may be needed to ensure compliance with GATT transparency principles in
rule making and in the uniform, impartial, and reasonable administration of
laws and regulations on foreign trade.*

The PRC court system, and particularly laws governing court organiza-
tion, civil procedure, judges, and lawyers, may require revision in order to
bring the judicial dispute settlement system into compliance with
GATT/WTO rule-of-law requirements. Restrictions against foreign lawyers
may well be deemed a violation of the WTO’s General Agreement on Trade
in Services (GATS).> While China’s Supreme People’s Court is already
engaged in reforming the civil trial system to accord with WTO rule-of-law
requirements,® GATT transparency requirements are likely to mandate more
expansive reforms, possibly including the removal of Party committees and
Party-led adjudication committees from judicial decision making — in prac-
tice as well as in formality. The provisions of Article 14 of the PRC Civil
Procedural Law on supervision by the People’s Procuracy of civil trials
(interpreted generally to include trials involving judicial review of adminis-
trative action and proceedings in the Foreign Economic Law Chambers) may
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require amendment in order to ensure that such supervision complies with
GATT rules on transparency and independent adjudication. The jurisdic-
tional provisions of the Civil Procedure Law, Articles 36-9, on the transfer
of complex and difficult cases, as well as the provisions of Article 138 on
reasons for judgments, will require amendment in order to comply with
transparency requirements. GATT requirements will also mean strength-
ening the procedures and practices for enforcing foreign arbitral awards in
Chinese courts.’

Reform of contract and property law

In the area of contracts, the transparency requirements of the GATT will
require greater clarity of the norms and standards set forth in the Unified
Contract Law providing that contracts may be avoided on grounds of
violating norms of morality, good faith, state and public interest, social and
economic order, and so on, to the extent that these may serve as an exercise
in trade regulation. The publication of these norms will be required in order
for the UCL provisions on contract effectiveness to comply with the trans-
parency principles set forth in GATT Article X. Transparency rules will also
require greater clarity in the provisions of UCL Article 44 that contract
approvals should be sought where necessary, as well as in the ancillary regu-
latory systems upon which this provision is based.

In the area of property law, transparency requirements will mandate
greater clarity in the management of land-use rights, particularly in the area
of registration rules and the rights to transfer and dispose of land-use rights.
In the intellectual property area, transparency and national treatment princi-
ples will require broader access by IPR holders to enforcement processes and
institutions.® National treatment requirements will mandate equal access by
foreign companies to the People’s Courts, as well as enforcement in practice
of national treatment and non-discrimination requirements in the enforce-
ment of foreign and domestic intellectual property rights.” Transparency
principles may require broader access by market actors to the rule-making
processes that attend the identification and enforcement of intellectual prop-
erty rights.

In the area of corporate property, WTO accession will require reforms in
China’s financial markets. Privatization of industry, a key element of the
reforms that will be required following China’s accession to the
GATT/WTO, will gradually draw the SOEs out of the state bureaucratic
economy and into a more market-oriented environment.'? Experience to
date suggests that the investors in privatization will be drawn largely from
former SOE managers and senior executives armed with concessionary
financing from state banks.!! While policy lending has long been a main-
stay of the Chinese banking system, the problem is likely to be exacerbated
by increased demands for capital needed to fund the privatization

process.!?
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Banking reforms already underway in China will face significant new
pressures, born of the calls for fair access by foreign investors seeking oppor-
tunities to acquire potentially profitable SOEs. While competition with
foreign banks will increase, China’s Central Bank governor Dai Xianglong
recently indicated a commitment to continued government support: “The
government will still take measures necessary to back up and protect banks
in the mainland for a certain period of time.”!> However, China’s market
access commitments in the banking sector will require the removal of
current restrictions against foreign bank activities in China,'* leaving
foreign banking activity under the jurisdiction of the Commercial Bank Law
(1995).15 Revisions to that law’s provisions governing approval for the
establishment of commercial banks and supervision will be required to
comply with GATT transparency and national treatment rules.'® Banking
reforms will also be needed to ensure that enforcement of letters of credit
conforms to international standards.!”

Financing for privatization will also be possible through the securities
markets, although reforms in the securities regulatory system and associated
service sectors in accounting will be needed.'® Despite some hesitation over
the prospects of opening China’s financial markets,!” gradual expansion of
market access for foreign investors — either directly or through listing by
foreign-invested enterprises in China — appears to be inevitable.?"
Regulatory efforts to restrict foreign participation in securities businesses
made in advance of China’s accession®! will require revision to conform with
the requirements of the bilateral market access agreements and the protocol
of accession. Revisions to the Securities Law and the Company Law provi-
sions governing supervision of securities markets and approval of securities
issues and trades will be necessary to ensure compliance with GATT trans-
parency requirements, where such administrative activities are linked to
foreign trade matters such as in the case of FIEs limited by shares. GATT
national treatment requirements will mandate greater uniformity in the
administration of securities regulations in such areas as information disclo-
sure, approvals, and supervision between foreign and domestic companies.

Reforms in human rights (labor and criminal law)

China’s accession to the WTO will require revisions to human rights legisla-
tion in the areas of labor and criminal law. For example, transparency
requirements will mandate clarity in the norms and procedures for applica-
tion of labor law standards to trade-related enterprises and may also require
broader access and opportunities for consultation by foreign firms during the
processes of rule making and enforcement of labor relations matters.
National treatment principles will require that the rules governing labor in
foreign businesses conform to those governing labor standards in domestic
and especially state-owned enterprises. Currently, labor relations in FIEs are
governed by administrative regulations such as the “Regulations on Labor
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Management in Foreign-Funded Enterprises” (1994) and “Various Opinions
of the Ministry of Labor on Collective Bargaining in Foreign Funded
Enterprises” (1997).> While ostensibly subject to the Labor Law of the
PRC, these regulations impose special rules on foreign businesses that may
not withstand scrutiny under the GATT’s national treatment principles.

The application of PRC criminal law to many aspects of commercial
activity raises the prospect of the application of WTO standards. For
example, transparency norms will require greater clarity and consistency in
the standards for applying criminal law to commercial activity in such areas
as intellectual property rights, securities law, and price and competition law.
National treatment principles will require that regulatory standards are
applied uniformly between foreign and domestic market actors.

Reforms in foreign economic relations

The market access commitments made by China in the course of negotiating
accession to the WTO will obviously require substantial revision to the laws
and regulations governing foreign trade and investment in such sectors as
agricultural production, telecommunications (including the Internet), finan-
cial services (including banking, insurance, and securities); and
manufacturing (especially automobiles). More fundamentally, however, the
transparency and national treatment principles of the GATT/WTO will
require substantial reform to the legal and regulatory systems governing the
administration of trade and investment. In the trade area, transparency
norms will require greater openness in the processes for approving the status
of foreign trade operators under Article 9 of the Foreign Trade Law, while
national treatment requirements will mandate equal treatment for local and
foreign firms. Transparency requirements will also mandate more open deci-
sion making in areas such as import and export licensing, Customs
regulations, commodity inspection, and the interpretation and enforcement
of health and safety standards on imports and exports under the Foreign
Trade Law and the various regulations on import/export licensing and
commodity inspection. WTO rules on technical barriers to trade will
mandate removal — in practice as well as in law — of non-tariff barriers in the
areas of import and export licensing, import quotas, commodity inspection,
and so on.?? Transparency requirements will also mandate that the processes
for tariff reduction and elimination be made more accessible to foreign
importers and exporters.

In the area of investment, national treatment principles of the GATT and
the WTO Agreement on Trade-Related Investment Measures (TRIMs) will
require elimination of import substitution rules as well as reform of
disparate regulatory treatment of foreign and domestic companies in the
areas of tax law, environmental protection, labor standards, investment ratios
and minimum investment requirements, foreign exchange, and other
areas.> China’s accession to the WTO will bring into play the national
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treatment and transparency requirements of the General Agreement on
Trade in Services (GATS), requiring significant openings in the areas of
financial and accounting services, as well as other sectors such as engineering
and legal services.?”> In a very important sense, the fundamental she wai/dui
wai principles that inform China’s administration of its foreign business
regime must be reformed in order to comply with GATT/WTO require-
ments. Transparency and national treatment principles will also require
greater openness and uniformity in the enactment and application of admin-
istrative regulation in such areas as project approval, tax and foreign
exchange administration, company registration, price administration, and
labor relations. Transparency principles may also require that the Chinese
Communist Party’s internal decision-making processes not intrude on the
conduct of labor unions established in foreign-invested companies.

Thus, virtually all aspects of the PRC legal system will require further
reform as a result of China’s accession to the WTO. While China can be
expected to continue to interpret and apply the norms, institutions, and
processes of the GATT/WTO in ways that are heavily influenced by local
legal culture, the process of selective adaptation that has governed China’s
borrowing of globalized legal norms will be increasingly restricted.

While long-term compliance remains a reasonable expectation, what is
needed more immediately is a higher degree of certainty about the reality of
China’s WTO behavior. Rather than focus on full compliance, attention
should be paid to the issue of “appropriate compliance,” which may in fact
mean “acceptable non-compliance” as the likely reality in the near term.
Preparing for non-compliance is likely to be preferable to hinging govern-
ment policies and private sector strategies on inflated expectations about
China’s ability to adhere strictly to GATT/WTO rules within the mandated
schedules.

In determining what constitutes appropriate compliance, existing WTO
members can play a constructive role in identifying clear parameters for
acceptable behavior and encouraging China to accelerate its transition to
full compliance. The WTO dispute settlement procedures under the
dispute settlement understanding are likely to provide useful avenues for
redress in cases of serious breach of duty by China.?® However, resort to
WTO dispute settlement procedures necessarily intrudes on diplomatic
relations and is not necessarily an optimal solution in all cases of non-
compliance.?” WTO members should recognize the extent of legal and
political transformation that will be required of China to achieve full
compliance with the requirements of the GATT/WTO.?® Reliance on the
WTO trade policy review mechanism as a monitoring process on Chinese
compliance may facilitate accommodation between the WTO system and
Chinese traditions of governance in the areas of market access, transparency,
rule of law, and national treatment.’” A key additional element will be
confidence building by WTO members to strengthen appreciation among
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Chinese leaders and institutions about the benefits of WTO compliance and
participation.

As suggested in the Introduction, this book is largely an attempt to build
realistic expectations about the performance of China’s legal regimes. China’s
accession to the WTO will not diminish this task but rather is likely to raise
further challenges.>® The challenge for China is to achieve compliance with
GATT/WTO requirements while remaining true to its local cultural and
developmental imperatives. The challenge for foreign participants and
observers in China’s legal reform project is to adopt realistic expectations
about the dynamics and likely outcomes of this process.
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guanli zanxing banfa” (Provisional Methods of Shenzhen Municipality for the
Issue and Transferring of Shares), May 15, 1991 (hereafter, the “Shenzhen
Stock Transaction Regulations”); and “Shenzhen shi zhengquan jigou guanli
zanxing guiding” (Provisional Regulations of Shenzhen Municipality for the
Administration of Securities Organs), June 25, 1991. For a useful collection of
securities regulations in the early 1990s, see Pan Jinsheng, Liu Hongbie, and
Zhang Xue (eds) Zhong wai zhengquan fagui ziliao huibian (Compilation of
Chinese and Foreign Securities Laws and Regulations and Materials), Beijing:
Finance Press, 1993.

See “Shanghai zhengquan jiaoyi suo jiaoyi shichang yewu shixing guize” (Trial
Regulations of the Shanghai Securities Exchange on the Activities of the
Exchange Market), November 26, 1990, Shanghai: Shanghai Securities
Exchange Board of Directors, 1990.

See “Shanghai shi zhengquan jiaoyi guanli banfa” (Methods of Shanghai
Municipality for Administration of Securities Transactions), Jiefang ribao
(Liberation Daily), December 12, 1990, p. 3. An English translation appears as
“Shanghai Securities Transaction Regulations,” FBIS Daily Report: China,
December 20, 1990, p. 46.

Article 5 of the Shanghai Exchange Regulations provides that the department
in charge (zhuguan jiguan) is PBOC/Shanghai, whose approval and supervisory
authority is reiterated throughout.

See “Shanghai shi zhengquan jiaoyi guanli banfa” (Methods of Shanghai
Municipality for Administration of Securities Transactions), gp. cit.

See “Shanghai Transaction Regulations,” Article 3, which provides, in addition
to the types of securities listed in the Shanghai Exchange Regulations, that
other approved securities may be traded as well. Although Article 3 of the
Shanghai Exchange Rules defines security by reference to the provisions of the
Shanghai Transaction Regulations, Article 27 of the Exchange Rules limits the
securities approved for issuance on the SSE to state bonds, construction bonds,
finance bonds, and enterprise stocks, bonds, and debentures.

For example, the standard information required to be disclosed for issuance of
stocks and bonds is more nearly equal than under the Shanghai Exchange
Regulations, requiring a prospectus, underwriting contract, documents of
approval, and financial reports for the past two years. See Shanghai Transaction
Regulations, Articles 9-11. Compare with Shanghai Exchange Regulations,
Articles 30 and 31.

See T.T. Xia, “The Shanghai Exchange Scandal and Chinese Bonds Law,”
Columbia_Journal of Asian Law, 1996, vol. 10, no. 1, pp. 281-303.

See “Zhongguo Renmin Yinhang Shanghai Shi Fenhang guanyu faxing gupiao
de zanxing guanli fangfa” (Provisional Methods of the Shanghai Municipal
Branch of the People’s Bank of China Concerning the Issuance of Stock), in
Guo Zhenying (ed.), Zhongguo shebui zhuyi gufen jingji wen da (Questions and
Answers on China’s Socialist Share Economy), Beijing: Aeronautics Academy
Press, 1986, p. 361. These regulations are described as “approved by the
Shanghai Municipal People’s Government” and the term used for “methods” is
banfa, not fangfa, in “Guanyu faxing gupiao de zanxing guanli banfa”
(Provisional Methods for Issuing Stock), August 10, 1984, in Shanghai Shi
Renmin Zhengfu Bangongting (General Office of the Shanghai Municipal
Government) and Shanghai Renmin Zhengfu Jingji Fagui Yanjiu Zhongxin
(Economic Laws and Regulations Research Center of the Shanghai Municipal
Government) (eds), Shanghai  shifagui  guizhang  huibian: —1949—1985
(Compilation of Statutes and Regulations and Rules of Shanghai
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Municipality), Shanghai: Shanghai People’s Press, 1986, although otherwise
the content is the same.

Compare “Guanyu faxing gupiao de zanxing guanli fangfa”/”Guanyu faxing
gupiao de zanxing guanli banfa,” supra with “Shanghai zhengquan jiaoyi suo
jiaoyi shichang yewu shixing guize,” supra, Articles 7, 27, and 29; and
“Shanghai Securities Transaction Regulations,” Articles 45 and 50.

The emergence of “B” Shares was predicated on the non-convertibility of the
renminbi. Despite the restrictions on their offerings and trading, “B” shares
were for a time the only way to introduce foreign currency investment into
Chinese domestic companies on a portfolio basis. However, with the introduc-
tion of “H” shares in 1993 and the American Depository Receipts (ADRs)
listed by Chinese companies on the NYSE, alternative avenues have made the
“B” share market less attractive. (See, e.g., Liu Weiling, “Experts Call for
Moves to Revive B-Share Markets,” China Daily, April 15, 1994, p. 3; also D.
Whittall, “Heavy Hitting H Shares,” China Business Review, May/June 1994, p.
44.) With the reform of the Chinese foreign exchange system in December
1993, non-convertibility is on the way out, and with it the premise for limits
on “B” share markets. (See “Announcement of the People’s Bank of China on
Further Reforming the Foreign Exchange Management System,” December 28,
1993, China Economic News, January 10, 1994, p. 9.) Recent proposals on
expanding the availability of “B” shares may help make these securities more
attractive.

“Measures of Shanghai Municipality for Administration of Special Renminbi-
Denominated Shares” (Shanghai B Share Administrative Measures), November
22,1991, enacted by the People’s Bank of China and the Shanghai Municipal
Government, translation by Baker and McKenzie.

“Detailed Implementing Rules for the Measures of Shanghai Municipality for
the Administration of Special Renminbi-Denominated Shares” (Shanghai B
Share Implementing Rules), November 5, 1991, enacted by Shanghai Branch
of the People’s Bank of China, translation by Baker and McKenzie.
“Supplementary Operating Rules for the Trading Market (Special Renminbi-
Denominated Shares) of the Shanghai Securities Exchange” (Shanghai B Share
Operating Rules), February 18, 1992, enacted by the Shanghai Securities
Exchange, translation by Baker and McKenzie.

See Shenzhen Zhengquan Shichang Nianbao: 1990 (Annual Report on Shenzhen
Securities Market: 1990), p. 69 ez seq. For discussion of the bank’s 1988 issues,
see “Roundup: A Glimpse of China’s Securities Market,” Beijing Xinhua
English Service, February 11, 1991, in FBIS Daily Report: China, February 11,
1991, p. 49.

See, e.g., K. McParland, “The Phantom Exchange: Why China’s Shenzhen
Bourse is Kept under Wraps,” The Financial Post, March 18, 1991, p. 35.

See “Guangdong sheng gupiao zhaiquan guanli zanxing banfa” (Provisional
Methods of Guangdong Province for the Administration of Stocks and Bonds),
September 30, 1986, in Zhonghua renmin gongheguo sifabu falu zhengce
yanjiu shi (Laws and Policy Research Office of the PRC Ministry of Justice),
Hengxiang jingji lianbe falu fa gui zhengce huibian (Compilation of Laws and
Statutes and Regulations on Horizontal Economic Linkages), Beijing, 1987,
pp- 353-7.

See “Shenzhen shi renmin zhengfu «Guanyu chengli Shenzhen shi zhengquan
shichang Lingdao Xiaozu» de tongzhi” (Notice of the Shenzhen Municipal
People’s Government Concerning the Establishment of the Leading Small
Group for the Shenzhen Securities Market), Shenzhen Zhengquan Shichang
Nianbao: 1990 (Annual Report on Shenzhen Securities Market, 1990), p. 229.
Also see statement by the Shenzhen Municipal People’s Government dated
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July 2, 1990, ibid., p. 222. Also see “Zhengquan shichang lingdao xiaozu huiyi
jiyao” (Summary of Minutes of the Small Leading Group for the Shenzhen
Securities Market), zbid., pp. 210-15.

For discussion of provisions for issuance and marketing of securities by the
leading small group, see “Zhengquan shichang lingdao xiaozu huiyi jiyao
(xuandeng san)” (Summary of Minutes of the Leading Small Group of the
Shenzhen Securities Market: Selection Three), ibid., p. 113. During these
drafting meetings, reference was made to the “Shenzhen zhengquan guanli
zanxing banfa” (Provisional Regulations for Administration of the Shenzhen
Securities Market), which were described in October 1990 as already having
undergone preliminary consideration and final drafting (“yi jing chubu shenyi
dinggao”). Much of the text was incorporated in the Shenzhen Stock
Transaction Regulations, op. cit. Compare Section 4 of “Zhengquan shichang
lingdao xiaozu huiyi jiyao (xuandeng san)” (Summary of Minutes of the
Leading Small Group of the Shenzhen Securities Market: Selection Three), op.
cit., with Articles 15 and 36 of the “Shenzhen Transaction Regulations.”

See “Shenzhen zhengquan jiaoyi suo zhangcheng” (Articles of Association for
the Shenzhen Securities Exchange) and Shenzhen Stock Transaction
Regulations, op. cit. Also see “Guanyu {Shenzhen shi gupiao faxing yu jiaoyi
guanli zanxing banfa} he [Shenzhen zhengquan jiaoyi suo zhangchengl de
pifu” (Official Reply Concerning the Provisional Methods of Shenzhen
Municipality for the Issue and Transferring of Shares and the Articles of
Association for the Shenzhen Securities Exchange), Document Yin Fu {1991}
No. 154, April 11, 1991, addressed to PBOC — Shenzhen branch. Also see
“Shenzhen shi fa gui jin chutai” (Statutes and Regulations of Shenzhen
Municipality are Tabled Today), Wenhui bao (Literary Daily), May 15, 1991.
“Interim Procedures on Control of Shenzhen Special (B-Type) RMB Stocks”
(“Shenzhen B Share Interim Procedures”), China Economic News, January 27,
1992.p. 7.

“Rules for the Implementation of the Interim Procedures on Control of
Shenzhen Special (B-Type) RMB Stocks” (Shenzhen B Share Implementing
Rules), China Economic News, February 3, 1992, p. 7.

See Tao Da and Wu Dakun, “Dui Shanghai zhengquan shichang yi gufenzhi de
jidian yijian he jianyi” (Several opinions and suggestions on the Shanghai secu-
rities market and stock system), Neibu wengao (Internal Manuscripts), 1992, no.
7, pp. 5-8.

See Zhang Qizuo, “Gufenzhi bu hui gaibian shehui zhuyi giye de xingzhi”
(The Stock System Will not Change the Character of Socialist Enterprises),
Neibu wengao (Internal Manuscripts), 1992, no. 6, pp. 3—7. Also see Qian A.,
“Riding Two Horses: Corporatizing Enterprises and the Emerging Securities
Regulatory Regime in China,” UCLA Pacific Basin Law Journal, 1993, vol. 12,
p. 62; X. Gao, “Developments in Securities and Investment Law in China,”
Australian Journal of Corporate Law, 1996, vol. 6, pp. 228-47.

See, e.g., Peng Zhenming, “Touze jijian lifa ruogan wenti sikao” (Considering
Various Issues in Legislation on Investment Funds), Zhengzhi yu falu (Politics
and Law), 1996 no. 1, pp. 8-10.

See “Company Law of the People’s Republic of China,” China Economic News,
Supplement No. 2, March 7, 1994.

See “The Securities Law of the People’s Republic of China,” China Economic
News, Supplement No. 3, March 15, 1999, pp. 1-18. For discussions of the
contentious drafting process, see “Analysts Say NPC Plans Securities Laws,”
South China Morning Post, August 6, 1993, p. 9, in FBIS Daily Report: China,
August 6, 1993, p. 33; “Economist Li Yining Says Securities Law Scheduled,”
Beijing Xinhua English Service, March 11, 1994, in FBIS Daily Report: China,
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March 11, 1994; “Ideological Debates’ Block Passage of Securities Law,”
Eastern Express (Hong Kong), March 8, 1994, in FBIS Daily Report: China,
March 9, 1994; Mei Shengshi, “Wo guo zhengzhuan li fa de que he luan ji qi
zhili” (The Deficiencies and Disorder in our Securities Legislation and their
Resolution), Zhongguo zhengquan bao (China Securities Reporter), January 25,
1994, p. 7.

See “Company Law of the PRC,” gp. ciz. A number of preliminary analyses have
emerged addressing this legislation, including P. Torbert, “Broadening the
Scope of Investment,” China Business Review, May/June 1994, p. 48; D. Ho,
“China’s New Company Law: Something Concrete to Go By,” East Asian
Executive Reports, February 1994, p. 9; R.C. Art and M. Gu, “China
Incorporated: The First Corporation Law of the People’s Republic of China,”
Yale Journal of International Law, 1995, vol. 20, pp. 273-308; M.I. Nikkel,
“‘Chinese Characteristics’ in Corporate Clothing: Questions About Fiduciary
Duty in China’s Company Law” (Note), Minnesota Law Review, 1995, vol. 80,
no. 2, pp. 503-42; C.R. Peng, “Limited Liability in China: A Partial Reading
of China’s Company Law of 1994,” Columbia Journal of Asian Law, 1996, vol.
10, no. 1, pp. 263-80. The Company Law was amended in December 1999 to
allow more flexibility in the membership of boards of directors for state-owned
companies and to permit government support for new technology companies.
See “NPC Amends Corporate Law,” Beijing Xinhua Domestic Service,
December 6, 1999, in FBIS Daily Report: China (FBIS-CHI-1999-1229),
December 30, 1999.

See “Draft Corporate Law Submitted,” FBIS Daily Report: China, February 16,
1993, p. 29; and “Speech by Qiao Shi at Closing of NPC,” FBIS Daily Report:
China, April 1, 1993, p. 22. One source from which many of the Company
Law’s provision were drawn is the “Provisional Regulations of Shenzhen
Municipality on Companies Limited by Shares,” March 17, 1992, reprinted in
China Law & Practice, May 7, 1992, p. 12.

See, e.g., “Gufen you xian gongsi guifan yijian” (Opinion on Standards for
Limited Liability Stock Companies), Renmin ribao (People’s Daily), June 19,
1992.

See note 235 supra, and accompanying text.

See Company Law of the PRC, op. cir., Article 155.

See ibid., Articles 130 and 131.

See 7bid., Article 89.

See ibid., Article 152.

These include (1) the issuing company’s total share capital must be no less than
RMB500 million; (2) the company must have been in business for at least
three years and have been profitable for the past three years; (3) the number of
shareholders who each hold shares at a par value of at least RMB1,000 shall
not be less than one thousand, and the shares already issued to the public
account for more than 25 percent of the total shares (or 15 percent if the total
share capital exceeds RMB400 million); (4) there have been no significant
violations of law and no false reporting over the past three years; and (5) such
other requirements as may be prescribed by the State Council. See Company
Law of the PRC, op. cit., Article 152.

See 7bid., Article 153.

See 7bid., Article 159.

See 7bid., Article 163.

See ibid., Article 161.

See ibid., Article 162.
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See Kan Ren, “Fairness the Key to Securities Law,” China Daily, November 25,
1993, in FBIS Daily Report: China (FBIS-CHI-93-227), November 29, 1993,
p. 42.

See, e.g., Li Zhe, “Guoying qiye gufenzhi shi shenhua gaige de xinlu” (The
Securities System for State-Owned Enterprises is a New Route to Deepening
Reform), Neibu wengao (Internal Manuscripts), 1992, no. 7, pp. 3—4.

Much of this discussion is drawn from the author’s “China’s Regulation of
Securities: A National System Begins to Emerge” and “PRC State Council
Issues National Stock Regulations,” East Asian Executive Reports, May 15, 1993,
p- 9 and July 15, 1993, p. 9, respectively.

These included (1) “Regulations on Enterprises’ Shareholding System
Experiment,” May 15, 1992; (2) “Temporary Provisions on Several Issues
Concerning Financial Management in Experimental Shareholding Enterprises,”
June 27, 1992; (3) “Temporary Provisions on Issues Concerning Tax Revenue
of Experimental Shareholding Enterprises,” June 12, 1992; (4) “Interim
Procedures Governing the Supply and Marketing of Goods and Materials by
Experimental Shareholding Enterprises,” June 30, 1992; (5) “Provisional
Regulations on the Macroeconomic Control of Experimental Joint-Stock
Enterprises,” July 6, 1992; (6) “Interim Regulations Governing Labor and
Wages in Enterprises Experimenting with Share-Holding Systems,” June 1,
1992; (7) “Provisional Regulations on Auditing at Experimental Shareholding
Enterprises,” July 19, 1992; and (8) “Interim Provisions on Administering
Land Assets of Experimental Shareholding Enterprises,” July 9, 1992.

See “State Regulations on Shareholding Experiment,” FBIS Daily Report:
China, June 22,1992, p. 31.

See “Temporary Provisions on Several Issues Concerning Financial
Management in Experimental Shareholding Enterprises” in “Provisions on
Financial Management of Stock Firms,” FBIS Daily Report: China, July 6,
1992, p. 52. Also see “Provisional Regulations on Auditing at Experimental
Shareholding Enterprises,” in “Regulations on Shareholding Enterprise
Auditing,” ibid., p. 37.

See “Temporary Provisions on Issues Concerning Tax Revenue of Experimental
Shareholding Enterprises,” in “Rules on Taxing Experimental Shareholding
Firms,” ibid., p. 57.

See “Interim Procedures Governing the Supply and Marketing of Goods and
Materials by Experimental Shareholding Enterprises” in “Rules on Marketing
by Pilot Shareholding Firms,” ibid., p. 58.

See “Provisional Regulations on the Macroeconomic Control of Experimental
Joint-Stock Enterprises” in Regulations on Forming Joint-Stock Enterprises,
FBIS Daily Report: China, July 14, 1992, p. 37.

See “Interim Provisions on the Management of the Issuing and Trading of
Stocks,” China Economic News, June 7, 1993, p. 7 and June 14, 1993, p. 7. Also
see South China Morning Post, 8 June 1993, p. B4.

See “State Council Circular on Securities Markets,” FBIS Daily Report: China,
January 25, 1993, p. 24.

See “Interim Procedures on the Management of Stock Exchanges,” July 7,
1993, China Economic News, August 9, 1993, no. 30, pp. 6-9 and August 16,
1993, no. 31, pp. 6-8.

Following enactment of the State Council measures, the Hong Kong Stock
Exchange’s listing rules were amended to permit Chinese domestic firms to list
on the Hong Kong Stock Exchange. See “New rules governing mainland list-
ings in HK,” South China Morning Post, June 20, 1993, p. Money 9. The
Qingdao Brewery became the first Chinese entity to list on the Hong Kong
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Stock Exchange. For discussion of the volatile “H” share market in Hong
Kong, see D. Whittall, op. ciz.

Under the January Circular, the chief organ was labeled the Securities
Committee of the State Council (SCOSC), while the executive organ was the
China Securities Supervision and Control Committee (CSSACC). See P.B.
Potter, “China’s Regulation of Securities: A National System Begins to
Emerge,” op. cit.

See “Overseer for share issues established,” Sowth China Morning Post, June 25,
1993, p. B1.

See “China Puts More Rules on Stock Market,” China News Digest (electronic
media), January 22, 1997. A useful compilation appears in Cheng Gong et al.
(eds), Zhongguo zhengquan fagui huibian (Compilation of Chinese Securities Laws
and Regulations) (2nd edn), Beijing: People’s University Press, 1998.

See “Stock Exchange Administration Procedures,” China Law & Practice, 1996
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February 17, 1997, no. 6, pp. 7-8.
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pp.- 8-10. Also see “CSRC circular regulates futures brokerage companies,”
China Law & Practice, February 1997, p. 17.

See “Interim Procedures Concerning Capital Accretion Through Additional
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June 15, 1998, no. 22, pp. 8-10.

See “Procedures on the Administration of Issuance and Transfer of Enterprise
Bonds,” China Economic News, Supplement No. 6, June 22, 1998, pp. 1-10.

See “Zhonghua renmin gongheguo zhengquan fa” (Securities Law of the PRC),
Fazhi ribao (Legal System Daily), December 30, 1998, pp. 2-3.

Securities Law of the PRC, 1999, op. cit., Articles 1 and 7.

Ibid., Article 211. On the issue of unification of securities regimes, see J. Lo,
“New PRC Securities Law Fails to Fully Unify Regulation of Securities Issues
in China,” China Law & Practice, February 1999, pp. 21-4.

Securities Law of the PRC, 1999, op. cit., Article 1.

See “Zhou on Enforcement of Securities Law,” Beijing Xinhua Domestic
Service, June 29, 1999, in FBIS Daily Report: China (FBIS-CHI-1999-0715),
September 9, 1999.

Securities Law of the PRC, 1999, op. cit., Article 3.

Ibid., Article 4.

See “PRC Amends Law on Securities, Futures-Related Crimes,” Beijing
Xinhua English Service, December 25, 1999, in FBIS Daily Report: China
(FBIS-CHI-1999—-1225), December 27, 1999.

See Liu Junhai et al., Zhengquan fa shishi wenda (Questions and Answers on
Knowledge of the Securities Law), Beijing: Law Publishing, 1999, p. 1.
Securities Law of the PRC, 1999, op. cit., Article S.
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Domestic Service, October 13, 1999, in FBIS Daily Report: China (FBIS-CHI-
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Securities Law of the PRC, 1999, ap. cit., Articles 78 ez seq.
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Ibid., Articles 96, 109.

Ibid., Chaps VI-IX.

Ibid., Chap. X.

See, e.g., Mei Shengshi, “Wo guo zhengzhuan li fa de que he luan ji qi zhili”
(The Deficiencies and Disorder in Our Securities Legislation and their
Resolution), op. cit.; and Peng Zhenming, op. cit.

Gao Xiqing, former general counsel for the Chinese Administration for
Securities Exchanges, was educated at Duke University, and Gao Peiji, former
general counsel for the Shenzhen Securities Exchange, was trained at Berkeley.
Other influential Chinese officials received US training under the auspices of
the Committee on Legal Education Exchanges with China, and US and
Canadian law schools continue to benefit from the contributions of law
students and scholars from China writing on securities law. See, e.g., T.T. Xia,
op. cit.; J.Z. Zhang, “Comment: Securities Markets and Securities Regulation
in China,” North Carolina_Journal of International Law and Commercial Regulation,
1997, vol. 22, pp. 558-630.

With regard to information disclosure, see “Shenzhen Stock Transaction
Regulations,” op. cit., Article 18 and “Shanghai Transaction Regulations,”
Article 16. Both sets of regulations require the prospectus to contain inter alia
the following information: name and address of issuer; scope of business;
purpose, method and objective of issuing shares; assets and liabilities; and
status of the issuer’s development or lack thereof, main business, financial
circumstances, total value and composition of production. With regard to
insider dealing, see “Shanghai Transaction Regulations,” Articles 39 and 40,
and “Shenzhen Stock Transaction Regulations,” Articles 29, 43, and 62, and
Chap. VII. Compare with discussion of US securities law models in J.
Seligman, “The Reformulation of Federal Securities Law Concerning Non-
Public Information,” Georgetown Law Journal, vol. 73, pp. 1115 et seq.; and D.L.
Johnston, Canadian Securities Regulation, Toronto: Butterworth, 1977, pp.
1-36.

See, e.g., Policy and Law Office of the State Council’s State Owned Enterprise
Administration (ed.), Zhong wai gufen zhi fagui huibian (Compilation of Chinese
and Foreign Laws and Regulations on the Stock System), Beijing: Politics and
Law University Press, 1992.

See, e.g., Jin Jiandong ez al. (eds), Gudong zhaiquan quanshu (Encyclopedia of
Stocks and Bonds) (2 vols), Beijing: Physics University Press, 1992.

Securities Law of the PRC, 1999, op. cit., Article 62.

For discussion of the dominant role of the state in Chinese securities market
regulation and behavior, see E. Hertz, The Trading Crowd: An Ethnography of the
Shanghai Stock Market, Cambridge: Cambridge University Press, 1998.

See, e.g., Mei Shengshi, “Ying an shichang jingji guilu wanshan «Gongsi fa»”
(We Should Perfect the Company Law According to the Rules of the Market
Economy), Zhongguo zhengquan bao (China Securities Reporter), February 26,
1994, p. 5.

See, e.g., M.1. Nikkel, op. ciz.

See Jiang Yifan, “State Enterprise Problems Worsen Despite Reform,” Zhenli de
zhuigin (Seeking Truth), April 11, 1998, in FBIS Daily Report: China (FBIS-
CHI-98-154), June 3, 1998; “Reform of SOEs a Tough Nut to Crack,” Jings:
ribao (Economy Daily), February 13, 1999, in FBIS Daily Report: China (FBIS-
CHI-1999-0301), February 13, 1999.

See Li Zibin, “Boldly Explore Public Ownership Forms: Shenzhen’s Successful
State Enterprises Reform Practice and Exploration,” Renmin ribao (People’s
Daily), December 27, 1997, in FBIS Daily Report: China (FBIS-CHI-98-024),
January 24, 1998.
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See, e.g., Company Law of the PRC, op. cit., Article 84’s requirement that
applications for approval of public stock issues must include (1) documents
approving the formation of the company; (2) company charter; (3) manage-
ment appraisal (jingying guxuan shu); (4) issuer’s name, stock holdings,
investments and assessed capital; (5) prospectus; (6) name and address of
collecting bank for payment of shares; and (7) name and address of under-
writer. Compare with Securities Law of the PRC, op. cir., Article 45’s
requirements that applications for listing of stock include (1) listing report; (2)
board of directors decision on listing; (3) company charter; (4) company busi-
ness license; (5) certified financial accounting for the previous three years or
since company formation; (6) legal opinion; and (7) most recent prospectus.

See Liu Junhai et al., op. cit., pp. 7-8.

See, e.g., Supreme People’s Court Case (involving non-performance on bond
issue), in Hu Jihua and Wang Chaoying (eds), gp. cit., pp. 705—7; Case no. 8
(involving a dispute over assignment of rights to income from state bonds), in
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losses), in Li Changdao (ed.), Shanghai fayuan anli jingxuan: 1996 (Carefully
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ibid., p. 99 and Case no. 31 (involving disputes over authorization to deal in
securities), in Li Changdao (ed.), Shanghai faynan anli jingxuan: 1997
(Carefully Selected Cases from the Shanghai Courts: 1997), op. cit., p. 112,
Case nos 28 and 30 (involving disputes over stock transaction orders), ibid.,
pp- 99 and 108.

Chapter 5

1

Portions of this chapter are adapted from P.B. Potter, “The Right to
Development: Philosophical Differences and Political Implications,” in E.P.
Mendes and A.-M. Tracholt (eds), Hwuman Rights: Chinese and Canadian
Perspectives, Ottawa: Human Rights Research and Education Centre, 1997.

See, e.g., Wang J., Liu H., and Li L. (eds.), Renquan yu 21 shijie (Human
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Changchun: Jilin Chubanshe, 1999, p. 43; and Guo Y. (ed.), Renmin fayuan
anli leibian pingxi: Jingji shen pan zhuan, (Evaluation of People’s Court Cases by
Category: Economic Adjudication Volume), Changchun: Jilin People’s Press,
1998, p. 379.

See generally, M.E. Burke IV’s “Stock Markets and the World Trade
Organization,” Law and Policy in International Business, 1999, vol. 30, no. 2, p.
321.

See, e.g., H. Gao, “What Should the Government Do in the Face of the
WTO?” Ta Kung Pao (Hong Kong), June 26, 2000, in FBIS Daily Report:
China (FBIS-CHI-20000626), July 10, 2000.

For an unfortunate example of both the potential for and the dangers of such
expansion, see A. Blass, “Lehman Discovers Derivative Debt Has Chinese
Characteristics,” China Law & Practice, February 1996, pp. 40-2.

See, e.g., Measures for the Administration of Foreign Securities-based
Organizations Representative Offices in China (1999).

See R. Cai, “Bargaining Powers of Chinese Employees Set to Rise,” China Law
& Practice, November 1997, pp. 23-4.

See generally, World Trade Organization (ed.), Guide to the Urugnay Round
Agreements, op. cit., pp. 71-4. For background on non-tariff barriers, see J.H.
Jackson, World Trade and the Law of GATT, op. cit., pp. 517-22; A.E.
Scaperlanda (ed.), Prospects for Eliminating Non-Tariff Distortions, Leiden:
Sijthoff, 1973.

See World Trade Organization (ed.), Guide to the Uruguay Round Agreements, op.
cit., pp. 77-80; and J.S. Thomas and M.A. Meyer, op. cit., pp. 196-202.

See C. Arup, op. cit., pp. 95 et seq.

For general discussion, see J.S. Thomas and M.A. Meyer, op. cit., pp. 307-27.
See R.E. Hudec, The GATT Legal System and World Trade Diplomacy, Salem,
NH: Butterworth Legal Publishers, 1990.

For an early discussion on this subject, see J.H. Jackson, The World Trading
System, Cambridge, Mass.: MIT Press, 1989, pp. 287-9.

See World Trade Organization (ed.), Guide to the Uruguay Round Agreements, op.
cit., pp. 31-6.

For an early discussion on this subject, see J.H. Jackson, The World Trading
System, Cambridge, Mass.: MIT Press, 1989, pp. 287-9.
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(UNCITRAL) 50, 52; Convention on
Contracts for the International Sales
of Goods (CISG Convention) 5, 39,
43,50-1, 52

United States of America: bilateral
agreement 129, 130-1; Foreign
Trade Act (1974) 131; human rights
91, 93; patent law 74; Trade Act
(1989) 70; Uniform Commercial
Code 51, 52; US—China bilateral
memoranda of understanding on IPR
(MOU) 69-71, 74, 76, 77

Universal Copyright Convention (1992)
59,71

Urban Real Estate Law (1994) 68

validity 24, 91

Varga, C. 6

Various Opinions of the Ministry of
Labor on Collective Bargaining in
Foreign-Funded Enterprises (1997)
140

Various Regulations on Adjusting the
Import and Export Licensing
Administration (1998) 114—-15

Wang Family Foundation 72
Wang Guangying 20

Wang Hanbin 21, 41

Wang Liming 40

Wang Zejian 56

Index 261

Weber, M. 218 n15

Wei Jingsheng 91

WFOEs see wholly foreign-owned
enterprises

Wholly Foreign-Owned Enterprise Law
(1986) 118

wholly foreign-owned enterprises
(WFOEs) 117, 118, 119, 120

WIPO see World Intellectual Property
Organization Convention

women’s rights 8, 65, 91, 94

workers’ federations 97

World Intellectual Property
Organization Convention (1980)
(WIPO) 59,71, 72,74

World Intellectual Property Rights
Organization 72

World Trade Organization (WTO):
Agreement on Trade-Related Aspects
of Intellectual Property Rights
(TRIPs) 5, 59-60, 71-2; Agreement
on Trade-Related Investment
Measures (TRIMs) 5, 59, 60, 140;
China’s accession (see accession to
GATT and WTO), see also General
Agreement on Trade in Services
(GATS)

Wu Guanzhong 78

Wu Yi 70

Xiao Yang 11, 30

Zhang Guangxing 40
Zhao Ziyang 99
Zheng Chengsi 72
Zhou Zhengqing 87
Zhu Muzhi 92

Zhu Rongji 129
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