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1 Introduction

11-1 Arbitration and criminal law appear to live on two distant planets, and their paths
do not seem to ever have to cross each other. Arbitration is based upon private
autonomy, and its purpose is to adjudicate private disputes. Criminal law endeavours to
restrict private autonomy for the sake of the general interest. Criminal law is at the core
of the State's mandatory laws, while arbitration is autonomous from states. Yet, because
criminal law rules might have an impact on both the arbitral proceedings and the
solution of the dispute, these two disciplines have more points of connection than could
be suspected from the outset.

11-2 The international business legal environment is nowadays characterised by a double
trend. On one side, globalisation and the creation of a true world marketplace have
sidelined national states and undermined their traditional role as the ultimate source of
legality. In countries like France or Germany, ever since the time of Napoleon Ill and
Bismarck, well before the Welfare State was invented, the State was perceived as having
unlimited resources and unrestricted ® power. This is no longer true in today's economy.
Transnational law has become a reality. Arbitration, the autonomy of which from national
jurisdictions is more and more widely recognised, has emerged as the normal way to
settle international business disputes. With the growing flow of state contracts, state
arbitrations and investment arbitrations, states have become subject to international
liability, just like private parties.

11-3 On the other side, however, mandatory rules tend to proliferate, particularly in the
field of economic and business law. The causes of this trend are various. In Europe, the
tendency to over-regulate is one of them. Of no less relevance, the growing penalisation
of business law is another. A recent French statute provides a good example of such
tendency. On 2 August 2005, the French Parliament adopted rules whose purpose of which
isto regulate the relationship between product manufacturers and distributors. (1) Such
rules provide that any sales relation between suppliers of consumer goods and
distribution chains has to be based upon a written contract compliant to certain precise
conditions of validity. (2) Non-compliance with such conditions is a criminal offence,
which may be punished by a fine. (3) One might wonder why such sanctions are needed.
Surely, civil liability, or maybe antitrust rules, would have been sufficient to prevent
abusive behaviour. Yet, French law-makers felt that private mechanisms of regulation
were not sufficient, and that criminal sanctions were necessary to ensure the correct
application of the rule. Endless examples of that kind could be given, in the fields of
company law, (4) commercial law, (5) financial law, (6) etc. In fact, most of the time,
penalising business behaviour does not result in making law enforcement more effective.
However, in a world in which legislators often have ® a sense of impotence, criminal law
tends to become the ultimate medicine to impose rules where it is feared that the voice
of the law would otherwise not be heard.

11-4 So, quite paradoxically, the state crisis comes along with increased state restrictions
to party autonomy. Arbitration stands in the midst of that contradiction, because on the
one side it is a private and truly international way of solving disputes, but on the other it
exercises a function which is still perceived to be part of state monopoly, i.e., justice.
Arbitrators are not judges of the State, but they are allowed to perform the same activity
as state judges. How should they then react when a criminal law rule is applicable? How
should they behave when faced with anillicit behaviour? With a criminal inquiry? What
should they do if they suspect that a fraud has been committed by one of the parties?
That a contract has been signed because of influence peddling? What should they do if
they suspect that a claim hides a money laundering operation? Finally, how should they
react if criminal law is used to disrupt the arbitration?

11-5 The answer to these questions should not be one of confrontation. In many
jurisdictions, where the State's role is still pervasive, international arbitrators are too
often perceived as the servants of selfish individual interests, and hence, as a potential
instrument for fraud. Such a perception entails a tight control of arbitrators by local
courts, in particular when mandatory rules have to be applied. Ultimately, arbitrators
tend to be perceived as part of each jurisdiction's national judicial structure, and their
duties assimilated to those of national judges. Defiance towards the arbitrators'
capability to take the general interest into account leads to the discussion of the well
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established and widely recognised principle of arbitrability of disputes involving public
policy issues, and to jeopardise the main advantage that parties seek in adopting
arbitration, i.e., the finality of the award.

11-6 We believe, on the contrary, that international arbitrators are perfectly suited to
take the general interests of the forum into due consideration. This is also true regarding
criminal law, because, as we shall see, the rules which aim at fightingiillicit behavioursin
international trade are becoming increasingly international, and international
arbitrators have a natural vocation to take them into consideration. The answer to the
question of ethics in international arbitration does not therefore lie in the integration of
arbitral tribunals into each state's own jurisdictional system, which would in fact kill the
specificity of arbitration and destroy its advantages both for the parties and for
international trade, but in a balanced and reasonable cooperation between States and
@ international arbitral justice. Arbitrators are naturally sensitive to the need for
morality in international business. States should, on their side, acknowledge the
autonomy of arbitration and the difference between arbitrators and judges. In a nutshell,
there is no contradiction between the autonomy of arbitration and the need to fight
crime ininternational trade: this is because arbitrators are the natural judges of
international trade, and they are the natural guardians of ethics and good moralsin
international commerce. They may even be better placed than national judges to combat
international fraud.

11-7 Criminal law has long been perceived as raising an issue of jurisdiction of the Arbitral
Tribunal. This is no longer true (2). Arbitrators, however, may still face difficult questions
when dealing with allegations of fraud (3), and need to find the proper balance between
the private nature of their mission (4) and the necessary protection of ethics and good
morals in international trade (5).

2 Issues of Jurisdiction and Arbitrability

2.1 Severability Set Aside?

11-8 The first issue to which an arbitrator may be confronted when faced with an
allegation of fraud or illegality is whether, in spite of the principle of severability of the
arbitration agreement, (7) said fraud voids the contract in its entirety, including the
arbitration agreement. In his famous award in the ICC case 1110 of 1963, (8) Judge
Lagergren seemed to answer that question in the affirmative:

... under French law the arbitrators are not merely prevented from
entertaining cases reserved for the ordinary courts, but they will also, in a
general manner, like the courts, not lend their aid to enforce contracts based
on grave offence to bono mores, whether committed in France or abroad. In
view of these considerations and with regard to the nature of the adventure in
which the parties to this dispute have engaged, French law cannot admit this
case to be settled by arbitration, regardless of whether the adventure was
located in France or elsewhere.

Such dictum was generally understood as setting a principle of the non-arbitrability of
fraud allegations. (9) However, it is arguable that what Judge Lagergren really decided
was not, in fact, that allegations of fraud would not be arbitrable in the sense that the
arbitration agreement would not be valid and the issue reserved to the jurisdictions of
the State, but that such allegations are not capable to be submitted to any judge, be it
an arbitrator or a state judge, because fraud makes the contract inexistent in the eyes of
the law. In other words, the claims would be inadmissible in the merits, rather than non-
arbitrable. (10) In this regard, it should be noted that the Lagergren award went deep into
substantive issues in order to determine that the contract was tainted by fraud. If that
interpretation of the Lagergren award is correct, unlike a situation of non-arbitrability,
the parties should also have been barred from presenting the same claims before a state
court. Besides, the idea that fraud renders any claim based on anillicit contract
inadmissible (rather than non-arbitrable) is not an isolated position in arbitral case law.
(11) The consequences of the qualification of the decision as one of inadmissibility rather
than non-arbitrability are of course important as far as recourses against the award are
concerned. As a matter of fact, arbitral tribunal's decisions on arbitrability are likely to
be controlled in case of an action to set aside the award, which is not the case for a
decision on admissibility.

11-9 The impact of fraud on the validity of the arbitration agreement has been dealt with
in the Westacre dispute. (12) When reviewing the ICC award having ordered the principal
to pay the fees due to the consultant, and faced with the argument made by the principal
that the contract's purpose was bribery, the English Court had to address an argument of
Westacre, according to which, by seeking the enforcement of the award, it was not
enforcing an allegedly illegal contract, but the separate arbitration agreement. The
Court, in order to deal with that issue, made a distinction based on the degree of
illegality involved:
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it would therefore seem in principle that if the underlying contract were

illegal and void at common law the question whether an arbitration
agreement ancillary to it was also impeached by the illegality would have to
be answered by reference to the policy of the Court in relation to the
particular nature of the illegality involved. [...] No doubt, if it were proved that
the underlying contract was, in spite of all outward appearances, one involving
drug trafficking, the alleged offensiveness of the transaction would be such as
to outweigh any countervailing consideration. Where, however, the degree of
offensiveness is far down the scale as in the present case, | see no reason why
the balance of policy should be against enforcement. (13)

The decision has been confirmed by the Court of Appeal, (1) and departs from the earlier
Soleimany decision. (15) According to the court's reasoning in Westacre, the arbitrability
of the dispute would depend on a subjective assessment of the degree of illegality
involved. But in order to decide whether the fraud is more or less up or down in the scale
of illegality, the arbitrator necessarily needs to have jurisdiction to assess the merits,
which implies a valid arbitration agreement. (16) It is therefore preferable to apply the
principle of severability strictly, and to adopt ® an approach according to which claims
based on fraud, although they may not be admissible, and, hence, not decided on the
merits, are nevertheless arbitrable. (17)

11-10 Such was the solution adopted by the House of Lords in Fiona Trust. (18) The House
of Lords recognised that arbitrators are fully able to determine their own jurisdiction,
regardless of the basis on which the arbitration is challenged. The case was concerned
with an agreement which had allegedly been induced by bribery. The appellants alleged
that the contract could therefore be rescinded, and that this included the arbitration
agreement providing for arbitration in London. The Lords recognised that not even an
allegation of bribery can undermine the arbitration agreement, and that arbitral
tribunals are as able as national courts to determine whether there was bribery and what
the effect of that bribery is on the main contract. (19)

11-11In a 4 October 2006 award, (20) an ICSID tribunal held that the claims of an investor
who had paid a bribe to the president of the host country were inadmissible. After having
said that “the tribunal is aware of the fact that, on the occasion of visits to heads of state,
gifts are often exchanged as a matter of protocol”. Yet,

under [the] circumstances, [...] the tribunal has no doubt that the concealed
payments [...] could not be considered as a personal donation for public
purposes. Those payments were made not only to obtain an audience with
president Moi (as submitted by the Claimant), but above all to obtain during
that audience the agreement of the president on the contemplated
investment. The tribunal considers that those payments must be regarded as a
bribe.

The tribunal followed by holding that: ®

bribery or influence peddling, as well as both active and passive corruption,
are sanctioned by criminal law in most, if not all, countries[...]. In order to
render more effective this general condemnation, a number of international
conventions were concluded during the last decade [...]. In concluding these
conventions, states have shown their common will to fight corruption, not only
through national legislation, [...] but also through international cooperation. In
doing so, states not only reached a new stage in the fight against corruption,
but also solidly confirmed their prior condemnation of it [...].

After having made references to state court and to arbitral case law, including the
Lagergren award, the tribunal concluded that:

bribery is contrary to the international public policy of most, if not all, states
or, to use another formula, to transnational public policy. Thus, claims based
on contracts of corruption or on contracts obtained by corruption cannot be
upheld by this arbitral tribunal.

The decision therefore confirms that an allegation of corruption does not void the
arbitration agreement. The consequence is rather one of inadmissibility.

11-12 As to the consequences of the avoidance of the contract of the arbitral tribunal's
jurisdiction, which jurisdiction was based on an arbitration agreement included in the
investment contract, the tribunal noted that:

no evidence was adduced or argument submitted by either of the parties to
the effect that the bribe specifically procured Article 9 of the agreement,
containing the parties' agreement to arbitration under the ICSID convention.
Accordingly, in accordance with well-established legal principles under
English and Kenyan law, the tribunal operates under the assumption that the
parties' arbitration agreement remained subsisting valid and effective for the
purpose of this proceeding and award.
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11-13 The same conclusion should be reached in treaty-based arbitrations. The case
would be that the investment contract giving rise to a BIT or ICSID arbitration has been
obtained by corrupting the representative of the State or of a public entity. (21) In such
cases, the alleged corruption cannot affect the validity of ® the Treaty upon which the
consent to arbitrate is based, and the consequence will again be inadmissibility of the
investor's claims. (22)

11-14 The allegation may also be made that the signature of the BIT agreement itself was
obtained by corrupting a representative of the State. The State would then submit that
there is no consent to arbitrate, based on Article 50 of the Vienna Convention. (23) In such
hypothesis, the jurisdiction to assess the purported corruption would not lie upon the
investment tribunal, but upon a state to state arbitration pursuant to Articles 65 and 66
of the Vienna Convention. Meanwhile, the investment arbitration would presumably have
to be stayed. Such situation, to our knowledge, never occurred and is probably
theoretical.

2.2 The Power of Arbitral Tribunals to Take Criminal Law Rules into Consideration

11-15 From the arbitrator's point of view, a criminal law rule is no more and no less than a
mandatory rule. It is, to use a French expression, a “loi de police” which institutes a
particular non-derogatory prescription or prohibition. The particularity of said rule liesin
that the policy it promotes is deemed to be so important to the forum that its
infringement is criminally punished, either by way of fines or by imprisonment. The
arbitrator has obviously no power to apply such rules in the same way as a criminal judge
would, but he can take them into consideration provided they have a reasonable title to
be applied to the dispute. Thus, in broad terms, the problem could simply be presented
as a question of arbitrability of mandatory provisions of law.

11-16 We shall not dwell on this question, as it could drive us way out of the boundaries of
this presentation. It suffices to say that the arbitrability of rules of public policy is now
widely recognised. Depending on jurisdictions, a dispute is deemed to be arbitrable
either when the subject matter of the arbitration concerns rights the parties may dispose
of (France, (24) Belgium, (25) Italy, (26) Spain, (27) Denmark (28) ), or rights or assets of a
patrimonial nature (Switzerland, (29) Germany (30) ). Beyond these differences, in most
jurisdictions, unless there is a special provision to the contrary (such might be the case,
for example, when the law applicable to a public tender provides for the exclusive
jurisdiction of local courts in case of disputes related to the tender), the existence of a
mandatory provision does not make the dispute non-arbitrable. It should be
acknowledged, though, that in a small number of countries hostile to arbitration, an
allegation of illegality is still perceived to be a cause of non-arbitrability of the dispute.
(31)

11-17 The Labinal 1993 judgment of the Paris Court of appeal (32) is a good example of the
liberal approach adopted in most jurisdictions in respect to the arbitrability of rules of
public policy. The dispute related to a joint-venture agreement in which, in spite of the
arbitration clause included in the joint-venture, one of the parties sued the others before
French municipal courts by arguing that the conclusion of a confidentiality agreement
between two of them amounted to an abuse of dominant position contrary to Article of
the 82 EC Treaty. The Court of appeal upheld the challenge to the Paris court's jurisdiction
by stating that

the arbitrability of a dispute is not excluded by the sole fact that rules of
public policy are applicable to the dispute”, and concluded that arbitrators
“have the power to draw the civil consequences of anillicit behaviour under
the profile of rules of public policy which can be directly applicable to the
legal relationship at hand.

On the basis of the same reasoning, an arbitrator has the power to draw the civil
consequences of a rule of criminal law on a business dispute. Such consequence @ will
most of the time be the nullity of the contract. (33) The basis for declaring the contract
null and void may be public policy. (34) It can also be that the fraud committed by a
party, such as the bribery of an official of the State, is treated as a misrepresentation
having vitiated the consent of the other party. (35)

11-18 When the basis for nullity is submitted to be that of contradiction with bono mores,
the arbitrator will be faced with the issue of whether the party responsible for the fraud
should be entitled to invoke the nullity of the contract, in order for example, to claim
restitution of the bribe. The principle nemo auditur propriam turpitudinem allegans (36)
should lead to a negative answer. As rightly held by the arbitral tribunal in World Duty
Free:

there may be legal consequences following the avoidance of the agreement,
although restitutio in integrum cannot include the return of the bribe to
claimant. (37)

Applying that principle leads one to consider that the claim isinadmissible (see above).
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Arguably, though, applying this could lead to the unpleasant result of allowing the fraud
to remain undiscovered. Nevertheless, overriding considerations of good faith and
procedural loyalty should prevail.

11-19 Avoidance of the contract for fraud will normally give the aggrieved party right to
claim for damages or restitutions, (38) while any outstanding amount due under the
voided contract will not be collectable. Here again, however, allowing the party having
committed fraud to recover amounts paid pursuant to a voided contract could be
considered as immoral. Hence, such party is frequently denied that right, on the basis of
the old latin principle in pari causa turpitudinis cessat repetitio. (39) Arbitral awards have
frequently applied such principle of non-recovery. (40) In cases of corruption, the nullity
of a consultancy or of an agency agreement may then lead to the unpleasant result of the
company which @ instigated corruption to benefit from the fraud without having to pay
the agreed price. (41) But it is not necessarily the case. In fact, the purpose of the
corruption agreement generally consists in the award of a contract whose counterpart -
generally a state or a public entity - may well sue for damages on the basis of the fact
that the price was artificially inflated, or ask for its annulment on the basis that the
corruption constitutes fraudulent misrepresentation.

3 Arbitrating Issues of Criminal Law

3.1Issues of Evidence

11-20 From a procedural point of view, arbitrators will frequently be confronted to the
issue of the level of evidence required to establish a fraud.

11-21 First of all, there may be an issue as to whether it should be established that both
parties had a fraudulent intent. There is indeed case law requiring that both parties had
knowledge of the illegality and had the common intention of committing the fraud. (42)
This is a stringent requirement, which may render such proof impossible. In agency or
consultancy agreements, it is arguably sufficient to prove that the intermediary had the
intention to commit corruption. (43)

11-22 Another issue is that of the quality of the evidence. Should a mere suspicion suffice?
For example, it might appear, during the proceedings, that the respondent's defence to
the claim is surprisingly weak. Should that be taken as an indication that the arbitration
is simulated? The arbitral tribunal might be surprised to discover that, in an apparently
large case, only very little evidence of works performed is produced. Should that be
considered as an indication that the contract was entered into with the purpose of paying
bribes? The arbitrators might realise that a state official is also a shareholder or an
officer of a private investor, etc. In such situations, there would be no conclusive
evidence of a fraud or of a corruption. Should the arbitrators then void the contract on
the basis of a mere suspicion?

11-23 On this issue, reference can be made to an award rendered in a case where a party
had submitted that the contract was null and void because the Indonesian officials who
signed it were corrupt. The allegation was rejected because “there is a presumption in
favour of the validity of contracts” and “a finding of illegality or other invalidity must not
be made lightly, but must be supported by clear and convincing proof”. (44) Several ICC
awards (45) have adopted the same solution, and rejected allegations of criminal
offences such as bribery because of the insufficient evidence brought thereof. The
principle so affirmed is healthy. As stated above, an arbitrator is not an investigator or a
criminal judge. If the evidence of a criminal offence has not been clearly brought, he
cannot void the parties' agreement on the sole basis of suspicion. (46)

11-24 The suggestion has been made, though, that in cases in which corruption is
suspected, the burden of proof could be shifted to the party suspected of corruption, (47)
who would then have to bring evidence of the absence of corruption. Such a reversal of
the burden of proof does not seem to be acceptable or compatible with the right to a fair
trial. (48) In some cases, however, arbitral tribunals seem to have accepted to shift the
burden of proof. For example, in the ICC Award 6497 (49) where an allegation of bribery
was at stake, the tribunal held that

the alleging party may bring some relevant evidence for its allegations,
without these elements being really conclusive. In such cases, the arbitral ®
tribunal may exceptionally request the other party to bring some counter-
evidence, if such task is possible and not too burdensome. If the other party
does not bring such counter-evidence, the arbitral tribunal may conclude that
the facts alleged are proven (Article 8 of the Swiss Civil code). However, such
change in the burden of proofis only to be made in special circumstances and
for very good reasons.

But it could be submitted that what the tribunal really did in this case is to draw adverse
inferences of the refusal of a party to cooperate fully to the procedure rather than to
really shift the burden of proof. (50)

11-25 That the alleging party has the burden of evidence does not mean, though, that the
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arbitral tribunal should not be free in its assessment of the value of the evidence of an
alleged fraud. As stated above, refusal by a party to loyally cooperate to the proceedings
can be used by the arbitral tribunal as a presumption. Likewise, the absence of any proof
of the performance of the services for which the intermediary pretends to be paid, (51)
the unusually short period of time between the appointment of an intermediary and the
procurement of a contract, (52) or the unusual amount of an intermediary's remuneration
(53) may - if established with sufficient certainty - be used as presumptive evidence. (54)
In all cases, the alleging party should be required to meet a reasonable standard of proof
and, even if the respondent does not cooperate, an allegation of bribery or corruption
should be rejected if such standard was not met. (55)

3.2 Direct Application by Arbitral Tribunals of Sanctions of a Mixed Nature

11-26 In certain cases, arbitral tribunals will not limit themselves to take a rule of
criminal law into consideration in order to draw the civil consequences thereof, ® but
they will make a direct application of it. This might be the case for sanctions of a mixed
nature, such as punitive or treble damages. In American law, treble damages play the
role of a civil sanction in case of the violation of certain statutes to which the forum
attaches a general interest, such as the Sherman Act or the civil section of the RICO
(Racketeer Influenced Corrupt Organisations Act). Punitive damages are meant to sanction
fraud, oppressive or wilful misconduct. Unlike treble damages, punitive damages are not
limited in their amount, and can be applied in absence of a particular statutory
provision. As such sanctions do not only play a compensatory role, but also have a
punitive function, the question arises of whether an arbitrator should be allowed to
award them.

11-27 With respect to treble damages, the U.S. Supreme Court ruled, in Mitsubishi (56) ,
that, notwithstanding their policy function, they are of a civil nature. This solution applies
to antitrust treble damages, (57) as well as to the treble damages provided by the RICO
Statute. (58) American jurisdictions have therefore repeatedly held that claims
concerning treble damages are arbitrable. Reference can be made in this respect to the
U.S. Supreme Court's 1987 ruling in Willis v. Shearson/American Express Inc., (59) and to the
1990 Kerr Mc Gee vs. Triumph Tankers Second Circuit decision. (60) The Supreme Court also
held, in Pacificare Health Systems vs. BooR, (61) that arbitrators have jurisdiction to
determine whether they have jurisdiction to grant treble damages. The case involved a
controversy between doctors and managed health care organisations, where the claimant
doctors claimed treble damages based on the RICO Statute, while the respondents
objected that the arbitration agreement explicitly denied the right to punitive damages,
which in their view also applied to treble damages. The Court held that such issue of
construction of the arbitration agreement was for the arbitrators to decide.

11-28 The problem is, however, to determine the conditions under which an arbitrator
might apply such a sanction. The easiest answer to that question would be to refer to the
applicable law. If the parties submitted their contract to U.S. law, or if the arbitrator
finds that, in the absence of a choice of law, U.S. law is ® applicable, then treble
damages may be applied. The particular nature of such damages, however, makes the
answer slightly more complex. For example, in an ICC case in which Brazilian law applied,
(62) the arbitrators seemed not to exclude the application of the treble damages
provided by U.S. law, because: “the main purpose of the RICO law is to protect the
economy and the society of U.S. against the adverse effects of organised racket”. The
Tribunal however refused to apply the RICO Act because “the alleged fraud mainly took
place outside the United States.” The Tribunal also noted that the alleged fraud
produced its effects outside the U.S.. It would thus appear from that decision that the
application of treble damages does not depend on the law applicable to the contract (as
determined by the parties' choice of law or by the arbitral tribunal), but from the effects
of the parties' conduct within the territory which the criminal rule aims at protecting. The
method on the basis of which treble damages can be applied would therefore be similar
to the one which commands the taking into consideration of antitrust rules. Another
example of that approach is the ICC arbitral award 8385 of 1995, (63) in which, although
the law chosen by the parties was that of the State of New York (which includes the RICO
Act), it was held by the arbitral tribunal that such choice could not be meant to include
the RICO Act, because of its exceptional character, peculiar to the American tradition.
The RICO Act was therefore treated as if it were a mandatory law extraneous to the law
chosen by the parties, and its application rejected on the basis that, in the case at hand,
the contract did not present sufficient links with the territory of the U.S.

11-29 That method is, however, dangerous. In fact, a claim for exemplary damages cannot
be treated in the same manner as the taking of consideration of a mandatory rule having
the purpose of protecting the public interest. The first has a private nature, even if it has
the function of a penalty and of a deterrent, while the second directly touches upon
public interest. Here again, a parallel with competition law can be made. In European
competition law, Article 81 of the EC Treaty provides for the nullity of a contract affecting
trade between European Member States. This rule applies independently of any choice of
law. Yet, the civil consequences of such nullity are left to the lex contractus. (64) Likewise,
the so-called “effects theory” has no reason to govern the allocation of damagesto a
party, as such allocation does not constitute such a powerful and legitimate ® interest of
the State as to justify the extra-territorial application of its laws. It is even more so that
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treble damages might obviously be plainly contrary to the legitimate expectation of
parties having submitted their contract to the law of a country which ignores them. As the
sole arbitrator rightly felt in the ICC case 8385, (65) treble damages are a sanction
peculiar to the American tradition, which application can be discussed in an
international context.

11-30 As a consequence, exemplary damages should be applied in arbitration only if
permitted by the law chosen by the parties. However, it should also be seen whether they
are materially applicable to the dispute. This might not be the case when they are
provided by a statute, such as the RICO, which applies to torts. It is however generally
admitted that, when the arbitration agreement refers to all disputes in relation with the
contract, its application encompasses claims based on torts and having a close link with
its performance. In the ICC case 6320, (66) the arbitral tribunal noted that the limitation
of liability clause included in the contract referred to both contractual and non-
contractual liability, and therefore held that non-contractual liability was contemplated
by the arbitration agreement. (67)

11-31 Punitive damages are a civil sanction of quasi-criminal nature, (68) which used to
be considered as reserved to domestic Courts. According to the New York court's ruling in
Garrity vs. Lyle Stuart (69) :

punitive damages is a sanction reserved to the State, a public policy of such
magnitude as to call for judicial intrusion to prevent its contravention. Since
enforcement of an award of punitive damages as a purely private remedy
would violate strong public policy, an arbitrator's award which imposes
punitive damages should be vacated ... The freedom of contract does not
embrace the freedom to punish, even by contract.

U.S. Federal Courts have, however, adopted a different view. In its Willoughby Roofing
1985 judgment, (70) the 3rd Circuit upheld an award of punitive damages on the basis of
the following considerations: ®

arbitrators are better equipped than judges to determine what behaviour is
unacceptable in a specific context, and to determine the amount needed to
punish and deter the unacceptable behaviour... Denying arbitrators the power
to award punitive damages would undermine the value and sufficiency of the
arbitral process as a method of dispute resolution... Prohibiting arbitrators
from awarding punitive damages would totally frustrate the public policies
and purposes served by punitive damages.

The First Circuit has also ruled in favour of the arbitrability of punitive damagesin its
1989 Raytheon vs. Automated Business Systems decision, (71) whereby it was judged that
the power to award exemplary damages was not subject to a specific provision of the
arbitration agreement, but to the parties not having expressly excluded it. Finally, the
U.S. Supreme Court adopted the same position in its 1995 Mastrobuono decision. (72)

11-32 The power recognised by U.S. Courts to arbitrators to apply punitive damages
illustrates how advanced the conception of arbitration is in the U.S.. Not only is the idea
that arbitrators would not take public interest into account with the same care as State
judges clearly repudiated, but it is also acknowledged that arbitrators are in fact better
suited than State judges to determine if a behaviour is unacceptable to the forum in a
certain context. Nevertheless, such power still needs to have been, in some way, granted
to the arbitrators by the parties. The intention of the parties to that effect does not,
however, need to have been manifested with an express reference to punitive damages.
In Mastrobuono, the U.S. Supreme Court considered that the power of the arbitrators to
award punitive damages depended on the construction of the arbitration agreement:

The Court saw the arbitration clause, which provided that any controversy
shall be settled by arbitration according to rules that gave the arbitrators
authority to “award damages and other relief”, as broad enough to allow for an
award of punitive damages.

Arguably, this decision sets the principle that arbitrators may award punitive damages
provided that the arbitration agreement does not exclude, explicitly or implicitly, such
power.

11-33 Still, Mastrobuono does not answer the question of whether the power to grant an
award of punitive damages should depend on the provisions of the substantive law
applicable to the contract in an international context (73) . For the reasons expressed
above, we believe that the answer should, in principle, be in the affirmative. In fact, the
arbitrators having no forum, there is no reason to refer to the rules of conflict of law of the
seat of the arbitration to solve that problem. In addition, the rules applicable to the
compensation of damages belong, in many jurisdictions, to substantive law rather than to
procedure (although procedural rules, like class actions in the U.S., have a deep impact
on the victim's ability to recover their losses). Finally, arbitrators should, in these
matters, act with the greatest care in order not to deceive the parties' legitimate
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expectations. Such would certainly be the case if an arbitral tribunal were to surprise
them by applying punitive damages when they have elected a law which disregards that
kind of sanction. If the parties have chosen to apply to their contract a substantive law
which ignores punitive damages, they should be deemed not to have granted such power
to the arbitrators. In this regard, the ICSID award rendered in 1984 in Letco vs. Liberia (74)
is interesting. The Arbitral Tribunal examined the applicable law of Liberia, and held that
such law did not permit a civil judge to increase damages beyond the amount needed to
compensate the loss of the injured party, unless in cases where “the actions of the liable
party are of a criminal character”. (75) Likewise, a 1988 AAA award held that, according to
the applicable law of the State of Columbia, “punitive damages may be awarded when an
insurer acts in bad faith in rejecting a claim”, but it finally rejected that claim because
such bad faith did not appear in the case. (76) In these two cases, it seems that the
arbitrators looked at the law applicable to the contract to determine whether the power
to grant punitive damages was vested in them.

11-34 Yet, the law of the seat of the arbitration can play an excluding factor. As a matter
of fact, an award of punitive damages might be considered as contrary to public policy in
the country where the seat of the arbitration is located. As a consequence, even if the lex
contractus allows punitive damages, an arbitral ® tribunal might refuse to grant them if
such decision would put the validity of the award at risk at the place of the arbitration.
For example, an arbitral tribunal sitting in Switzerland refused to award punitive
damages in spite of the submission of the contract to a law allowing that sanction. (77) We
are not aware of any court case in respect of a challenge of an award on such a ground,
even though it seems that the Court of Basel accepted to enforce in Switzerland a
judgment from a court of California having awarded punitive damages in application of
English law. (78) However, there is case law in Germany, (79) England, (80) and Italy, (81)
according to which the recognition of a U.S. judgment which has awarded punitive
damages is contrary to public order and should be denied.

11-35 Still, the solution would not necessarily be the same for a foreign judgment and for
an award. In most jurisdictions, the powers of the court to vacate an award are limited to
the violation of the most fundamental principles, (82) and courts are not allowed to
review the merits of the arbitrators' determination. (83) On the basis of the principle of
finality of awards, it is arguable that the decision of an arbitral tribunal to award punitive
damages should not be opened to review, insofar as the law chosen by the parties, or the
parties' agreement itself, does not prohibit that kind of private sanction.

4 Arbitrators as Private Judges...

4.1 The Duty of International Arbitrators to Take Rules of Criminal Law into
Consideration

11-36 As stated above, arbitrators may take a rule of criminal law into consideration. But
when should they do so? Here again, criminal law rules should not be treated differently
than ordinary rules of public policy. In principle, if said rules are part of the lex
contractus, the consequences therefrom - insofar as applicability to the circumstances of
the case - should be drawn on the civil dispute. By submitting their contract to the laws
of a particular country, the parties elected such laws in their entirety, including
mandatory provisions of a criminal character. Still, arbitrators will frequently be
confronted with the problem of whether they should raise such rules on their own motion.
Under most arbitration rules (84) and arbitration laws, (85) arbitral tribunals certainly
have the power to do so. But do they have that obligation? A judge has the duty to raise
ex officio any applicable criminal rule which is part of his own national law. (86) The
position of the international arbitrator is different, because he looks at the case from an
international perspective. Being a private international judge, an arbitrator will not put
on an equal footing local prohibitions and internationally recognised rules. This is not to
say that he will necessarily disregard the first, but considerations of parties' equality and
procedural fairness will make him less inclined to disrupt the arbitration proceedings by
raising a local prohibition ex officio than if it were to ensure the application of a widely
recognised principle. (87) The question is not specific to criminal law, and reference can
simply be made to the abundant literature on the crucial problem of ex officio duties of
the arbitral tribunal. (88) In short, the decision of an arbitral tribunal to raise a local
prohibition ex officio will mainly depend on an assessment of the degree of illegality
involved, and on the consequences that disregarding the rule at stake would likely have
on the validity of the award.

11-37 What should the arbitrator do if the criminal rule at stake is not part of the lex
contractus? The starting point of the reasoning is again that the arbitrator, unlike the
judge, has no forum. Unlike the judge, all legal rules are extraneous to him. As a
consequence, the only source of his obligation to apply the laws of a particular country is
the will of the parties, as expressed in their contract. As a matter of principle, an
arbitrator should therefore not apply to the dispute a law different from the one chosen
by the parties. This is also true for criminal rules, under certain reservations that we will
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analyse hereinafter. For example, an arbitral tribunal has disregarded the U.S. Foreign
Corrupt Practices Act in a case where Swiss law was applicable on the basis of the
following reasoning:

Even if one supposes that (i) the FCPA is a mandatory law and (ii) the arbitrator
admits that such a law can be applied notwithstanding the choice of another
substantive law, the powerful and legitimate interests of the United Statesin
the application of this law must also be shown. Serious doubts can in this
matter result from the fact that the FCPA does not primarily aim to protect the
fundamental public policy of the United States, but rather has the purpose to
restore confidence of the public in the integrity of American corporations
whose reputation has been tarnished by a series of high profile corporate
scandals. (89)

Likewise, in an arbitration submitted to the Geneva Chamber of Commerce rules, the
tribunal disregarded Algerian regulations on the prohibition of intermediation, because
Swiss law applied and said regulations are “only part of the economic policy of the
country”. (90)

11-38 Two exceptions, however, should be made to the principle according to which
arbitral tribunals may not apply mandatory rules extraneous to the law chosen by the
parties.

11-39 The first is when the criminal rule at stake is, notwithstanding the parties' choice of
law, particularly relevant and it, thus, has a very strong title to be applied. For example,
in the field of antitrust law, which is close in many respects to criminal law (in particular
where hardcore cartels are involved), it is clear that the parties' choice of law cannot
have the effect of avoiding the application of a rule which has a manifest interest in
being applied. Hence, EU antitrust law will apply to a contract having the purpose of
fixing prices within ® the European territory, even though the parties have submitted it
to the law of a non-EU country. The same reasoning would apply to a criminal law rule.

11-40 The second is where such rule is part of transnational or truly international public
policy. This is the case, for example, of the prohibition of contracts made with the
purpose of corrupting foreign officers or committing money laundering. We will address
that question in more detail later on.

4.2 Consequences of the Private Nature of the Arbitrator's Mission when Confronted
with a Criminal Offence

11-41 As a general rule, arbitrators should act with great caution when introducing in the
arbitral debate elements which were not included in the parties' submissions. Although
there is no doubt that arbitrators should be sensitive to states' legitimate interests, they
should not turn themselves into investigators, policemen or prosecutors. As opposed to
state judges, the primary role of an arbitrator is to enforce the contract, and not to
defend public policy. It is submitted, as a consequence, that an arbitrator has no duty to
investigate possible breaches of criminal law of which there is no evidence at all and
which were not raised by the parties in their submissions. In this respect, Redfern and
Hunter wrote in the third edition of their treatise that:

.. itis not the duty of an arbitral tribunal to assume an inquisitorial role and
to search officiously for evidence of corruption where none is alleged. (91)

This does not mean, however, that an arbitral tribunal would be bound by a fraudulent
agreement to exclude an aspect of illegality from the arbitration. If there are indications
that the contract might be illegal, the arbitrators should raise the issue and ask the
parties to provide explanations. This derives from the arbitrators' duty not to be
accomplicesto fraud, and also from their duty to make their best efforts to render an
award enforceable at law. Yet, they should not self initiate an investigation on the basis
of a mere belief or - even worse -, of hearsay or whistle-blowing. It is fair to say, however,
that this issue remains to some degree one of uncertainty and concern to practitioners. It
is interesting, for example, to note that the same authors as those quoted above wrote, in
the fourth edition of their treatise, that:

if an allegation of corruption is made in plain language in the course of the
arbitration proceedings, the arbitral tribunal is clearly under a duty to ®
consider the allegation and to decide whether or not it is proved. It remains
less clear, however, whether an arbitral tribunal has a duty to assume an
inquisitorial role and to address the question of corruption on its own
initiative, where none is alleged. Initiating its own investigation, and rendering
a decision on the outcome of such a self-initiated investigation, might leave a
tribunal open to charges of straying into territory that is ultra petita.
Conversely, a failure to address the existence of such illegality may threaten
the enforceability of the award, and thus may sit uncomfortably with the
arbitral tribunal's duty under some modern rules of arbitration to use its best
endeavours to ensure that the award is enforceable. Striking the right balance
between these competing considerations may not be easy. At the time of the
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preparation of this edition, the extent of an arbitral tribunal's duty - if any -
to probe matters of illegality of its own motion remains unclear. (92)

11-42 The approach according to which arbitrators should not be turned into investigators
or prosecutors in absence of any evidence of an illegality leads to oppose strong
resistance to any suggestion that an arbitrator should report possible violations of
criminal law to the state authorities. For example, there is a French law rule according to
which any judge who, in the course of judicial proceedings, learns about a violation of
criminal law, must report such situation to the Attorney General. (93) Such rule, however,
is explicitly directed to state judges, and therefore it does not apply to arbitrators.
Nevertheless, there are views according to which the duty to report suspicions of criminal
offences should also be applied to arbitral tribunals. (94) Even though such views are
certainly isolated, they illustrate the dangers of a tendency to an excessive assimilation
between judges and arbitrators. (95) Vesting upon arbitrators an obligation to report to a
national authority or jurisdiction a suspicion of illegal ® behaviour would be totally
incompatible with the private nature of their mission and the trust the parties have in
them. No arbitration could ever take place in a context of trust and mutual cooperation if
the parties had the doubt that anything they say might be reported by an arbitrator to a
public prosecutor, let alone tax authorities...

11-43 Likewise, it has been suggested that an arbitrator should report to the criminal
authorities any doubt or suspicion he might have on the criminal origin of the funds at
stake in the arbitration proceedings. This suggestion has been made, in particular, in
respect to money laundering. The dangers of money laundering should certainly not be
underestimated. According to an IMF survey, it would represent 2 to 5% of the world gross
product. (96) Yet, the fight against this dangerous form of criminality should be respectful
of fundamental liberties, amongst which is the right of access to justice, including the
right to arbitral justice if the parties made that choice. (97) It has been suggested,
however, that arbitrators could be bound to make a declaration of suspicion pursuant to
EU Money Laundering. While Directive 91/308 referred only to banks, insurance
companies and other financial institutions as being obliged to report suspicions,
Directive 97/2001 and now Directive 2005/60 (98) have included in that list auditors,
external accountants, tax advisors, notaries and members of independent legal
professions. In the latter case, the obligation to report is provided in respect to real
estate transactions, asset management, activities related to trusts or companies, or
activities performed on behalf of a client in the context of a financial or real estate
transaction. In addition, the list of illegal behaviours for which there is an obligation to
report a suspicion has been extended to include almost any violation of a criminal rule.

11-44 With respect to members of the Bar, there are limits to the obligation to report. As
mentioned earlier, such obligation applies only when the activities of the lawyer relate to
a financial or real estate transaction. Conversely, no such obligation exists when a lawyer
isinvolved in activities related to litigation. Article L. 562-2-1 of the French Monetary and
Financial Code includes an ® express provision to that effect. (99) In the United Kingdom,
the Court of Appeal ruled on 8 March 2005 (100) that submitting lawyers to the Directive
would be contrary to the European Convention on Human Rights. The case related to a
real estate dispute, in which the claimant's solicitors, further to discovery, decided to
report to the National Criminal Intelligence Service certain documents showing that the
defendant had included the costs of works carried out in his personal property with his
business accounts and VAT returns, even though they were unconnected with his business.
Such disclosure clearly amounted to a breach of the privileged character of documents
obtained through litigation disclosure. The Court rightly held, in respect to Section 328 of
the Proceeds and Crime Act 2002, that

legal proceedings are a State-provided mechanism for the resolution of issues
according to the law. Everyone has the right to a fair and public trial in the
determination of his/her civil rights and duties which is secured by Article 6 of
the European Convention on Human Rights. Parliament cannot have intended
that proceedings or steps taken by lawyers in order to determine or secure
legal rights and remedies for their clients should involve them in “becoming
concerned in an arrangement”, even if they suspected that the outcome of
such proceedings might have such effect.

11-45 In respect to arbitrators, it should be excluded that the Directive appliesto them
in the exercise of their jurisdictional duties. In fact, by no means could the arbitrator's
mission be compared to that of assistance of a client. In addition, the obligations
provided by EU Money Laundering Directives, if applied to arbitrators, would be plainly
incompatible with both their independence and duty of confidentiality.

4.3 Simulated Arbitrations and Manipulation of Arbitrators

11-46 This is not to say that arbitrators should let themselves be manipulated and turned
into a tool for fraud. For example, if the arbitrators realise that the arbitration has been
simulated from the outset, which is to say that, in reality, there is actually no dispute,
they should resign and might even - depending on the laws of the place where the
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“arbitration” was simulated - report the situation to the competent local criminal
authorities. However, it goes without saying that in order to do so they should, have
obtained very convincing evidence of the fictitious character of the arbitration, which in
practice is quite unlikely to happen. A resignation of the tribunal should not, in such
extreme cases, be viewed as incompatible with the provisions of law obliging the
arbitrators to carry out their mission until it is completed. (101) Since the “arbitration”
has been simulated from the outset, there is no real dispute and the arbitrators cannot
be bound to carry out a mission which is in fact inexistent.

11-47 Fictitious arbitrations organised with fraudulent purposes may lead the partiesto
request the arbitrators to sign an award by consent. Such an award by consent would
then consist in laundering a fraudulent contract into an apparently licit jurisdictional
title. This is why arbitrators should exercise the greatest caution when accepting such a
request. (102) Under the 1988 ICC Rules of Arbitration, arbitrators are bound to accept the
parties' request to that effect. (103) The 1998 Rules provide that the signature of an award
by consent is subject to the arbitrators accepting to do so. (104) This evolution is indeed
welcome. As a ® matter of fact, if an arbitrator has a duty to render an award, he has no
obligation whatsoever to render an award by consent. He should thus be free to refuse a
request to that effect, and he should be under no duty to reason his decision to do so. If
the arbitrators requested to sign an award by consent refuse to do so, and the parties
wish to persist in their desire to obtain such a decision, they might just replace the
reluctant arbitrators (105) and try to find a more accommodating tribunal.

4.4 Criminal Law Used to Disrupt Arbitration

11-48 Arbitrators should therefore not let themselves be used as a tool for fraud.
Likewise, they should not admit that criminal law be used to disrupt a lawful arbitration.
Such an attempt to disrupt the arbitration can take several forms. The most direct way to
disrupt an arbitration is by direct intimidation of the arbitrators, for example through
threats of incrimination and even arrest. In such situations, a possible answer could be to
move the seat of the arbitration to a more suitable place. (106) In this respect, it is
advisable that arbitration rules evolve towards greater flexibility by permitting the
institution to move the seat when local courts or authorities try to disrupt the arbitration
by using extreme means.

11-49 Another, more frequent situation, is when a party files a criminal complaint and
makes a motion to obtain a stay of the arbitration proceedings until the judgment of the
criminal court. Such a complaint might for example relate to the forgery of documents, or
simply to the existence of a fraud. In most jurisdictions, an arbitral tribunal has no
obligation to stay the proceedings when a criminal investigation is pending on facts
which might be relevant for the arbitration. (107) This principle was embedded by a
resolution of the International Law Association adopted in 1996. (108)

11-50 If a criminal complaint is filed, the arbitrators might be called to testify before a
criminal judge. In most jurisdictions, they would have to abide by such a request. (109)
The only restriction to the arbitrator's duty to testify would then be the applicable rules
on confidentiality. In France, for example, there is a rule which protects the secrecy of the
Tribunal's deliberations, but whether this appliesin the case of criminal proceedings is
doubtful. (110)

11-51 Finally, a party may refuse to disclose documents during the arbitration on the
basis of local regulations relating to transactions of national interest, such as arms sales.
(111) Arbitrators should not, in particular when the party refusing to disclose is a State
entity, be too impressed by such arguments, and may draw adverse inferences from its
refusal to participate fully with the disclosure of documents.

5 ... And Guardians of Good Morals in International Trade

5.1 Arbitrators as Guardians of International Legality

11-52 The relationship between arbitration and criminal law is not and should not be one
of confrontation. Indeed, international criminal law powerfully contributes to the
constitution of a true transnational public order, which isin turn an element contributing
to the creation of an arbitral order autonomous from national laws. International criminal
law is therefore part of the arbitral legal order to the same extent as trade usages and
fundamental principles of international law. From this standpoint, arbitrators can be
viewed as the true guardians of legality and good moralsin international trade. In fact
there is no ® doubt that the duties of the arbitrators are not only to the parties who have
appointed them, but also to the international business community at large. In a
worldwide marketplace, good governance, ethics and transparency are indispensable for
ensuring competitors fair access to markets and a global market playing field. If
arbitration were to become a safe harbour for illegality or a tool for fraud, it would not
only be rejected by States, but it would also cease to be useful to the business
community and, hence, to be the normal way of resolving international business disputes.

11-53 In order to understand the arbitrators' duty to sanction fraud in international trade,
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two conceptions should be avoided. The first is to assimilate them to national judges, and
the second is to make them servants of the parties. In the first concept, arbitrators would
have the duty to apply any local mandatory rule, and their awards would be closely
scrutinised by national courts, leading, in practice, to their review on the merits and
depriving the parties of the main benefit of arbitration, which is finality. The second
concept would lead to permit the parties to fraud the State's legitimate interest to have
their mandatory rules applied, thus turning arbitration into a vehicle of illegality. It is
therefore necessary to conciliate the autonomy and finality of arbitration with the need
to fight illicit behaviour. The only way to achieve such a balance is to distinguish
parochial local mandatory rules, even when they are of a criminal nature, from
universally recognised principles meant to serve the higher interests of the world
community. The latter are part of transnational public policy, and arbitrators therefore
have a duty to apply them regardless of the law chosen by the parties or of any rule of
conflict of laws. (112) Such universal values are in fact, as the Swiss Federal Court ruled in
its Westland 1994 judgment, (113) the true public order of international arbitral tribunals.

11-54 Criminal law and international criminal cooperation have powerfully contributed to
the creation and development of transnational public policy. In the field of international
corruption, the OECD Convention, (114) the Council of Europe Conventions, (115) the work
of the United Nations, (116) and of regional bodies, (117) as well as the setting up by the
World Bank of an Oversight Committee on Fraud and Corruption, (118) illustrate the
international acknowledgement of the need to fight what arbitrator Lagergren called as
early as 1963, “an international evil, contrary to good morals and to an international public
policy common to the community of nations”. (119)

11-55 In the field of money laundering, the work of the Financial Action Task Force and the
European directives reveal a similar international consciousness. Many other examples
can be given. Smuggling and piracy are certainly contrary to widely generalized
conception of fair trading and good morals. If certain embargo measures, such as those
taken by the U.S. against Cuba or Libya with the Helms-Burton or Amato-Kennedy, are not
universally recognised, others, like those applied by the United Nations against the
former regime of Saddam ® Hussein, had the nature of a transnational rule. The
prohibition of drugs or human organs traffic, as well as of many other internationally
recognised crimes, are also part of transnational public policy.

5.2 Self Regulation and Arbitration: The Path to the Future

11-56 Nowadays, ethics in international trade are a global concern. After the scandals
that have rocked the international business community in recent years, international
companies have issued ethical codes for their employees and officers in order to prevent
breaches of the laws, at home and abroad. A survey carried out by Deloitte (120) found
that more than 80% of US public companies have such codes, the remaining having
compliance programmes as an essential component of corporate governance. This is
clearly a sign that there is a growing awareness that international crime should not be
tolerated. Many years ago, the International Chamber of Commerce has set up Rules of
Conduct, (121) and promoted a Commercial Crime Services Bureau; the ICC has also
recently launched Fraudnet, a network aiming at combating fraud and money laundering.
The OECD has adopted non-binding guidelines for an ethical conduct of multinational
companies. (122) Another significant example of this trend can be found in the
Transparency International initiative, (123) a non-governmental organisation created by
business leaders aimed at fighting international corruption. Many other private
initiatives can be mentioned. Crimes like corruption and bribery are indeed a menace for
the community of merchants. Bribes affect companies' profit margins. Corruption feeds
itself by creating, in certain countries, a class of public officials hungry for more
corruption. Public procurement procedures are distorted to the disadvantage of loyal
competitors. Barriers preventing companies from entering markets are artificially
created, etc.

11-57 Yet, as shown by an inquiry on the Iraqi oil for food program, (124) business can too
easily be the victim of corrupt public officials' blackmailing. Crime in international trade
needs to be fought on a global scale, and such a fight cannot be successful if it does not
come from the business community itself. International criminal cooperation and self-
regulation in the business community should therefore equally contribute to the
development of international criminal ® law, and international arbitral tribunals should
be recognised as the natural judges of these transnational rules. No judge is better
placed than an international arbitrator to sanction contracts which seriously violate
bonos mores or international public policy. As the English Court acknowledged in
Westacre:

That conclusion [that the award should not be vacated] is not to be read asin
any sense indicating that the Commercial Court is prepared to turn a blind eye
to corruption in international trade, but rather as an expression of its
confidence that if the issue of illegality by reason of corruption is referred to
high calibre ICC arbitrators and duly determined by them, it is entirely
inappropriate in the context of the New York Convention that the enforcement
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court should be invited to retry that very issue in the context of a public policy
submission (125)

11-58 The tribute paid by the English judges to arbitration is the best possible
demonstration that there is no contradiction between arbitration autonomy and the
need to ensure good morals in international trade.®
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the arbitration agreement itself was obtained by fraud, illegality does not deprive
the tribunal of its jurisdiction: 378 F.3d 204 (2d Cir. 2004), quoted by S. Gee, supra
note 1 at 340.

Premium Nafta Products Limited (20th Defendant) and others v. Fili Shipping Company
Limited (14th Claimant) and others [2007] UKHL 40.

The House of Lords upheld a decision by the Court of appeal overturning a High
court decision ([2006] EWCH 2583), where Justice Morison had said:

itis not simply the fact that the matrix contract has been rescinded: it is
the basis on which that has been done. | fail to see how one can
distinguish between the unenforceability of the matrix contract without
necessarily impugning the validity of the arbitration clauses.

Case ARB/00/07, World Duty Free v. Republic of Kenya (Andrew Rogers, V.V. Veeder,
arbitrators, G. Guillaume, chair).

See B. Cremades, “Corruption and Investment Arbitration”, in Global Reflections on
International Law, Commerce and Dispute Resolution, Liber Amicorum in honour of
Robert Briner (ICC Publishing 2005), and the cases cited in 213-224.

See B. Cremades, Ibid. 214:

the corrupt investor will be estopped from claiming the benefit of the
substantive rights in the BIT. This view is supported by the doctrine of
“clean hands” or ex injuria jus non oritur in public international law.

This situation implies, in our view, that the claim is not capable to be judged in the
substance. But, in order to assess whether the allegation of corruption is grounded,
the arbitrators need to proceed to a detailed instruction of the facts, which imply
that the allegedly corrupt investor's offer to arbitrate has been validly accepted.
The issue is therefore one of admissibility rather than jurisdiction (contra,
Cremades, Ibid. 215).

Article 50 of the Vienna Convention on the Law of Treaties provides that:

If the expression of a State's consent to be bound by a treaty has been
procured through the corruption of its representative directly or
indirectly by another negotiating State, the State may invoke such
corruption as invalidating its consent to be bound by the treaty.

Articles 2059 and 2060 of the French Civil Code.

Article 1676 of the Belgian Code Judiciaire.

Article 806 of the Italian Codice di Procedura Civile.

Article 2 of the Arbitration Act 60/2003 of 23 December 2003.

Act No. 181 of 24 May 1972 on Arbitration, Article 7-4.

Swiss Federal Statute on Private International Law, Article 177.

German Code of Civil Procedure, § 1025 ZPO.

See, for example Pakistan: Pakistani Supreme Court, Hubco vs. Wapda, 15(7) Mealey's
IAR (2000), cited by Sayed, supra note 9 at 71.

Paris, 19 May 1993, Labinal v. Mors, Rev. Arb. 645 (1993), with the note of Ch. Jarrosson.
ICC 3916/82, Clunet 930 (1984); and the first award in the Hilmarton case ICC 5622/88,
Rev. Arb. 327 (1993), YBCA 105 (1994).

See, for example, Article 6 of the French Civil Code or Article 20 of the Swiss Code des
Obligations.

UNIDROIT Principles, Art. 3.8.

On the principle, see Roland & Boyer, Adages du droit frangais (Litec 1999) at 483.

In so deciding, the tribunal referred to LogiRose v. Southend Limited Football Club
[1988] 1 W.L.R. 1256.

UNIDROIT Principles, Art. 3.17, 3.18.

On the principle, see Roland & Boyer, supra note 36 at 335.

See the ICC Awards 3913, 1 Collection of Arbitral Awards 497; 5622, YBCA 122 (1994);
5943, 4 Clunet 1014 (1996); 6248, YBCA 124 (1994).

See for example the ICC Award 8891 (supra note 16), in which the Arbitral Tribunal
qualified this result as “unpleasant”, but ruled that it would be even more
unsatisfactory to validate an illicit corruption agreement.

ICC Award 4145, 2 Collection of ICC Arbitral Awards 53; ICC Award 7047, ASA Bulletin
301(1995).

See the Award in Lunik v. Soliman, ASA Bulletin 210 (1998), quoted by Sayed, supra
note 9 at 114.

YBCA 13 (2000).

1%

© 2020 Kluwer Law International, a Wolters Kluwer Company. All rights reserved.



45)

46)

47)

48)

49)
50)

51)
52)
53)
54)

55)

56)
57)

58)
59)
60)
61)
62)
63)
64)

65)
66)
67)
68)

69)
70)

71)
72)
73)

74)
75)

76)
77)

ICC Award 4145, Clunet 985 (1985), YBCA (1987); ICC Award 5622, 3 Collection of ICC
Awards 220, YBCA 105 (1994); ICC Award 6286, YBCA 141 (1994); ICC Award 6401, 7(1)
Mealey's IAR (Jan. 1992). In the latter case, the Arbitral Tribunal held that “the party
having the burden of persuasion must establish the facts on which it relies by a
“preponderance of evidence”. In other words, it must have the “superior weight of
evidence” and establish that its version of the facts “is more likely true than not
true” (quoted by Sayed, supra note 9 at 104). See also the ICC Award 8891, Clunet
1076 (2000), where the arbitral tribunal required serious indices to establish
bribery.

The Swiss Federal Tribunal has refused to set aside an award which had found that
allegations of corruption had not been proven: SFT, 2 September 1993, National
Power vs. Westinghouse, ASA Bulletin 244 (1994).

Such suggestion has for example been made by K. Mills, Corruption and Other
Illegality in the Formation and Performance of Contracts and in the Conduct of
Arbitration Relating Thereto, ICCA Congress Series (No. 11): International Commercial
Arbitration: Important Contemporary Questions (Kluwer 2003) at 295.

On the principle that a party has the burden of proving its allegations as a principle
of transnational law, see J. Ortscheidt, La reparation du dommage dans l'arbitrage
commercial international (Dalloz 2001) at 26-28.

YBCA 71 (1999).

For another case in which the tribunal held that the refusal of a consultant to
provide information about the nature of his intervention was an indication that the
contract had the purpose of bribing public officials, see the ICC Award 3916, 1
Collection of ICC Arbitral Awards 507.

ICC Award 8113, cited by Sayed, supra note 9 at 149.

Like in the 1CC case 3916, 1 Collection of ICC Arbitral Awards 507.

ICC Award 6497, YBCA 73 (1999); ICC Award 8891, Clunet 1076 (2000).

On the issue of presumptive evidence of corruption, see Sayed, supra note 9 at 125-
157; A. El-Koshery & Ph. Leboulanger, “L'arbitre face a la corruption et aux trafics
d'influence”, Rev. Arb. (1984) 3 ; M. Sherer, “Circumstancial Evidence in Corruption
Cases Before International Arbitral Tribunals”, 2 Int'l ALR (2002) 29; ). Rosell & H.
Prager, “Illicit Commissions and International Arbitration: the Question of Proof”,
Arb. Int'l (1999) 329.

For cases in which the arbitral tribunal rejected an allegation of corruption or
bribery, see ICC Award 6497, YBCA 71 (1999); ICC Award 9333, 4 ASA Bulletin 757 (2001).
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth Inc., 473 U.S. 614 (1985).

Antitrust treble damages are designed in part to punish past violations and also
serve to deter future violations and compensate victims.

The RICO treble damages provision, 18 U.S.C. 1864(c).

569 F. Supp. 821 (M.D.N.C. 1983).

YBCA 150 (1993).

538 U.S. 401 (2003).

ICC Award 6320, Clunet 986 (1995).

ICC Award 8385, Clunet 1061 (1997).

ECJ, Manfredi, C-295/04/C-298/04; ECJ, VAG France v. Magne, 10/86. With limitations,
though. For example, Community law does not allow a State to exclude damages as
a remedy on the basis of the principle nemo auditor, ECJ, 20 September 2001,
Courage v. Crehan, C-453/99.

Clunet 1061 (1997).

Ibid.

Ortscheidt, supra note 48 at 290-291.

On the arbitrability of punitive damages, see A. E. Farnsworth, “Punitive Damages in
Arbitration”, 1 Arb. Int'l (1991); Y. Derains, Intéréts moratoires, dommages et intéréts
compensatoires et dommages punitifs devant l'arbitre international, in Mélanges
Bellet (Litec 1991) at 101; ). Ortscheidt, La réparation du dommage dans l'arbitrage
commercial international (Dalloz 2001) 281-327.

Garrity v. Lyle Stuart, Inc., 40 N.Y.2d 354, 356, 353 N.E.2d 793, 794 (1976).

Willoughby Roofing v. Kajima International, 776 F2d 269 (11th Cir. 1985), affirming 598
F. Supp. 353 (M.D. Ala. 1984).

Raytheon v. Automated Business Systems, 882 F.2d 6, 10 (1st Cir. 1989).

Mastrobuono v. Shearson Lehman Hutton, Inc. (94-18), 514 U.S. 52 (1995).

In Mastrobuono, the contract was submitted to the law of the State of New York,
which law does not allow arbitrators to award punitive damages. However, the
reference made by the parties to said law was construed as applying to substantive
issues, while the power to award punitive damages was viewed to be an issue of
procedure submitted to the Federal Arbitration Act.

Liberian Eastern Timber Corporation (LETCO) v. Liberia, ICSID ARB/83/2.

In that particular case, the Tribunal rejected the claim for punitive damages
because such criminal character was not established.

YBCA 73 (1989).

ICC 5946, YBCA 97 (1991), 3 Collection of ICC Awards 46.
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82)
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84)

85)

86)
87)

88)
89)
90)
91)
92)

93)

94)
95)

96)

97)

98)

Civil Court of Basel, 1 February 1989, quoted by A. Court de Fontmichel, “L'arbitre, le
juge et les pratiquesiillicites du commerce international”, Panthéon Assas 392
(2004), citing R.A. Brand, “Punitive Damages and the Recognition of Judgements”,
NILR (1996) 169.

Bundesgerichstof, 4 June 1992; Bundesverfassungsgericht, 7 December 1994,

QB Division, 28 Feb. 2003, Lewis v. Eliades.

Venice Court, 15 October 2001.

For a general overview, see A. Mourre, Le libre arbitre, ou l'aveuglement de Zaleucus
(variations sur l'arbitrage, l'ordre public et le droit de la concurrence), in Mélanges
Knoepfler (Neuchatel, Helbing & Lichtenhahn 2005) at 283.

See the House of Lords 30 June 2005 decision having overturned a Court of appeal
decision which had set aside an award on the basis of excess of power because the
arbitrators had awarded amounts in a different currency than that provided by the
contract: Lesotho Highlands development Authority v. Impregilo SpA, Cahiers de
l'arbitrage (2) 2005, Gaz. Pal. 294-295, in panorama de jurisprudence anglaise, 49; see
also, in respect to that decision, A. Crivellaro: “All's well that ends well: London
remains a suitable venue for international arbitration - but only thanks to the House
of Lords”, 22(&4) ICL Rev. 480.

Most arbitration rules grant arbitrators the greatest discretion in the management
of the proceedings: Articles 15(2) and 20(1) of the ICC Rules; Article 14.1 of the LCIA
Rules; Article 16.1 of the AAA Rules; Articles 34(2), 35(1) and 36(b) of the ICSID Rules of
arbitration.

See D. Bensaude, “Les moyens relevés d'office par l'arbitre en arbitrage
international”, Cahiers de l'arbitrage (1) 2004, Gaz. Pal. 19-20 (May 2004) No. 141.

Or to report the facts to the attorney general.

For an award in which the Tribunal raised an issue of bribery on its own motion, see
ICC Award 8891, Clunet 1076 (2000).

See D. Bensaude, supra note 85.

ICC Award 9333, 4 ASA Bulletin 757 (2001).

ASA Bulletin 136 (1988). See also, in a case involving Algerian law, the second
Hilmarton award, cited in Sayed, supra note 9 at 242.

Redfern & Hunter, Law and Practice of International Commercial Arbitration (3rd ed,
Sweet & Maxwell 1999) at 3-28.

Redfern & Hunter (with N. Blackaby and C. Partasides), Law and Practice of
International Commercial Arbitration (4th ed, Sweet & Maxwell 2004) at 3-22.

Article 40 of the Code of Criminal Proceedings provides:

Every constituted authority, every public officer or civil servant who, in
the performance of his duties, has gained knowledge of the existence of a
felony or of a misdemeanour is obliged to notify forthwith the district
prosecutor of the offence and to transmit to said prosecutor any relevant
information, official reports or documents.

A. Court de Fontmichel, supra note 78 at 351.

For another illustration of the dangers of assimilating judges and arbitrators, see the
debate on the UNCITRAL Project on ex parte interim measures, see Y. Derains,
“L'arbitre et ['octroi de mesures provisoires ex parte”, Cahiers de l'arbitrage, Recueil,
Vol. Il, Ed. Gaz. Pal. (2004) 74.

Cited by F. Baillet, “Blanchiment, |'état de la législation”, Gaz. Pal. 12-13 (Oct. 2005)
at 2.

For a decision acknowledging the right to arbitral justice as a fundamental right, see
the French decision of the Supreme Court, Cass. Civ. 1ére 1 February 2005, NIOC v.
Israél, Cahiers de l'arbitrage, (1) 2005, in Sommaires de Jurisprudence des Cours et
Tribunaux, 34, Gaz. Pal. (2005) 117-118.

The previous Directives 97/2001 and 91/308 have been abrogated and replaced by
Directives 2005/60 and 2006 /70 respectively adopted on 26 October 2005 and 1
August 2006.
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99) Article 562-2-1 of the French Monetary and Financial Code provides:

The persons referred to in § 12 of Article L. 562-1 are required to make the
declaration stipulated in Article L. 562-2 when, in the context of their
professional activity, they execute for and on behalf of their customers
any financial or real-property transaction or when they participate by
assisting their customers with the preparation or execution of
transactions relating to: 1. Buying and selling real property or business
concerns; 2. The management of funds, securities or other assets
belonging to the customers; 3. The opening of current accounts, savings
accounts or securities accounts; 4. Organisation of the contributions
required to create companies; 5. The constitution, administration or
management of companies; 6. The formation, administration or
management of [...] trusts [...]. The persons referred to in § 12 of Article L.
562-1, when they are engaged in activities relating to the transactions
referred to above, and accountants when they give legal advice [...], are
not required to make the declaration provided in Article L. 562-2 when
the information was received from one of their clients, or obtained on
one of them, within the scope of a legal consultation, unless it took place
for money-laundering purposes, or if those persons proceeded therewith
knowing that their client wished to obtain legal advice for money-
laundering purposes, or when they provide their professional services in
the interest of that client in connection with judicial proceedings,
whether that information was received or obtained before, during or
after those proceedings, including advice given in relation to the
initiation of such proceedings....

100) CA (Civil Division), Bowman v. Fels [2005] EWCA Civ 226.

101) Like Article 1462 of the French Code of Civil Procedure, which provides that: “each
arbitrator shall carry out his mission until it is completed”.

102) With respect to awards by consent, see S. Lazareff, “La sentence d'accord parties
aux frontiéres de l'arbitrage et de l'ADR", Cahiers de l'arbitrage, Recueil, Vol. I, Ed.
Gaz. Pal, (2002) at 8.

103) Article 17 of the 1988 ICC Rules of Arbitration:

If the parties reach a settlement after the file has been transmitted to
the arbitrator in accordance with Article 10, the same shall be recorded
in the form of an arbitral award made by consent of the parties.

104) Article 26 of the 1998 ICC Rules of Arbitration:

If the parties reach a settlement after the file has been transmitted to
the Arbitral Tribunal in accordance with Article 13, the settlement shall
be recorded in the form of an Award made by consent of the parties if so
requested by the parties and if the Arbitral Tribunal agrees to do so.

105) Article 12-11CC Rules.

106) See, in this respect, P. Lalive, “On the transfer of the seat in international
arbitration”, in Law and Justice in a Multistate World, Essays in honour of Arthur T. von
Mehren (Transnational Publishers 2002) at 515; J.-F. Poudret & S. Besson, Comparative
Law on International Arbitration (Thomson - Sweet & Maxwell 2002) at 144.

107) In France, the rule according to which the civil judge has to stay his decision until
the criminal judge's decision if the same facts are at stake is set by Article 4 of the
Code of Criminal Proceedings. Case law, however, has acknowledged that an
arbitrator is not bound by that principle: Paris, 23 May 2002, 20 June 2002, Cahiers
de l'arbitrage, Recueil, Vol. Il, Ed. Gaz. Pal. (2004) at 356-357. Moreover, the provision
has recently (Article 20 of the 2007-291 Statute of 5 March 2007, see F.-X. Train,
“Modification de l'article 4 du Code de Procédure Pénale”, Rev. Arb. (2007)) been
amended to the effect that the stay is no longer mandatory for the court seized of an
action to vacate an award. In Switzerland, the Swiss Federal Tribunal (119 (1993) II
386), held that an arbitral tribunal has no obligation to stay the proceedings
pending a criminal action. The principle of a stay in case of criminal proceedings is
unknown in many jurisdictions (England, Germany, Netherlands, Portugal, Greece).

108) ILA, Report of the 67th conference, 1996, Resolution 22, p. 32, and the debates, 618-
622.

109) In France, Article 109 of the French Code of Criminal Procedure provides that:

Any person summoned to be heard in the capacity of a witness is obliged
to appear, to swear an oath, and to make a statement....

In Belgium, Article 72 of the Code of Criminal Procedure; in Germany, Section 48 of
the Code of Criminal Procedure.

110) French Code of Civil Procedure, article 1469: “The deliberation of arbitrators shall be
in camera”.
111) In France, Articles 413-9 seqs. of the Criminal Code.
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112) E.g., anarbitral tribunal held that

a contract instigating or favouring the corruption of public officials is
contrary to transnational public policy, and if this appears to be the
object of the consultancy contract, there would be no other option than
to find it null and void (1CC Award 8891, Clunet 1076 (2000).

In World Duty Free (supra note 20), the arbitral tribunal held that:

in light of domestic laws and international conventions relating to
corruption, and in light of the decisions taken in in this matter by courts
and arbitral tribunals, this tribunal is convinced that bribery is contrary
to the international public policy of most, if not all, states or, to use
another formula, to transnational public policy.

113) Les Emirats Arabes Unis v. Westland Helicopters, 19 Apr. 1994, ASA Bulletin 404 (1994).

114) 21 November 1997 OECD Convention on Combating Bribery of Foreign Public Officials
in International Business Transactions. See also the 1996 OECD Recommendation on
Tax Deductibility of Bribes to Foreign Public Officials.

115) Criminal Law Convention on Corruption signed in Strasbourg, 27 January 1999; Civil
Law Convention on Corruption signed in Strasbourg, 4 November 1999. The Council of
Europe has also adopted an Additional Protocol to the Criminal Law Convention on
Corruption, whereby States are compelled to adopt measures to establish as a
criminal offence the fact of corrupting an arbitrator (see in this respect ASA Bulletin
3(2006) at 449 seq.). The Organisation of American States Inter-American
Convention against Corruption should also be mentioned.

116) The UN Economic and Social Council adopted in 1979 a Draft Convention to prevent
and eliminate illicit payments in international business transactions, as well as a
Draft Code of Conduct on Transnational Corporations. The UN Convention against
Corruption was adopted in October 2003 and entered into force on 14 December
2005.

117) The 1996 Inter-American Convention Against Corruption, the 1997 Convention on the
Fight Against Corruption Involving Officials of the European Communities or Officials
of Member States of the European Union, the 2003 African Union Convention on
Preventing and Combating Corruption.

118) World Bank President Circular on New Measures to Combat Corruption, 15 October
1998. The World Bank has also put in place guidelines for the procurement of goods
and services, see Sayed, supra note 9 at 292-295. The WTO has on its side established
a Working party on transparency in Government procurement procedures. National
laws on public procurement frequently provide that competitors are bound to
provide declarations that their price does not include commissions paid to third
parties intermediaries. In many national laws, intermediation in public tendersis
prohibited as such.

119) 1CC case 1110/1963, supra note 8. On international corruption, see Sayed, supra note
9 and, from the same author, “La question de la corruption dans 'arbitrage
commercial international: inventaire des solutions”, 4 ASA Bulletin 653 (2001).

120) International Bar News, 5 (Aug. 2005).

121) ICC Rules of Conduct: Extorsion and Bribery in International Business Transactions.

122) OECD Guidelines for Multinational Enterprises (Revised Version 2000).

123) http://www.transparency.org

124) Le Monde, 6-7 Nov. 2005: “180 entreprises francaises accusées d'avoir enrichi
Saddam Hussein.”

125) Ibid.
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