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PREFACE

Dear Conference Participants,

Welcome to COBRA 2012 - the Royal Institution of Chartered Surveyors annual international
construction, building, and real estate research conference - hosted by the Arizona State
University. The theme of this year’s conference is the integration of academia and industry
professional, working together to provide solutions, efficiency, and innovation to our industry.

The conference returns to the United States this year and promises to be another successful
program. We have 200 papers, a diversity of research and themes, and authors from 32
different countries. This is a true sign of global collaboration of the best researchers, students,
and experts. | have been attending the Cobra conference since its inception and have seen it
grow. What makes this conference exciting and unique is the following:

» Industry and researcher collaboration

= Law Stream

= RICS workshops and roundtable with panelist

= Particularly high level of PhD Student involvement

The venue of Las Vegas and the Monte Carlo Hotel makes this year's conference especially
enjoyable. The atmosphere of the location will provide a memorable experience for all, let us
reacquaint ourselves with old friends and help us make new ones. In the last three years
COBRA has made stops in Cape Town, South Africa; Paris, France; and Manchester, UK. Las
Vegas will continue the tradition of excellent venues.

Every paper within these proceedings was peer reviewed and selected based on the quality of
research. | want to take time to thank all the reviewers that made this possible. As the
editors we couldn’t have done this alone. | would like to give special recognition to those
individuals that made this conference possible: Dr. Paul Chynoweth with the University of
Salford for the Law Stream/CIB W113, Dr. Charles Egbu and Dr. Kenneth Sullivan for the CIB
W117 support, Dr. Monty Sutrisna for the doctoral stream, Dr. Tsunemi Watanabe and Dr. Syed
Ahmed for their keynote addresses, and the RICS Team (Jenny and Danielle) for their support.
A special thank you to my staff (Ms. Sylvia Romero, Johnny, Catie, and Kailey) that worked
countless hours on organizing the papers and the reviews and with the help of our doctoral
students (Jacob, Jake, Kristen, Brian, Anthony, and Dhaval); | am very fortunate to have an
excellent team and couldn’t have done this alone.

Dr. Dean Kashiwagi
Conference Chair
Arizona State University
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REVIEW COMMITTEE

All papers submitted to COBRA 2012 were subjected to a double-blind review process.
Reviewers volunteered their expertise from a multitude of prestigious universities, all
representing the innovative contributions made to continuing research and development in the
Built Environment education community. The conference organizers wish to extend their
gratitude to the following members of the review committee for their efforts to make this
publication a success.
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KEYNOTE SPEAKERS

Topic: TOWARD HIGH PERFORMANCE THROUGH COMPETITION IN THE
CONSTRUCTION INDUSTRY IN JAPAN

The Japanese construction industry is now making many reform efforts to keep
its high performance through enhancing its competitiveness. The objectives of
this presentation are to compare essences of public bidding reforms in Japan
with principles of the Best Value Approach and to discuss future of public
bidding.

Presented by: Dr. Tsunemi Watanabe, Kochi University of Technology (KUT),
School of Management

Watanabe received B. Eng. and M. Eng. from Hokkaido University and PhD from the Johns Hopkins University
in the field of environmental systems engineering. At the University of Tokyo in 1991, his main research
changed to construction management, particularly public bidding. In 1997 at KUT, his focus in education,
research, and outreach activities are in the field of construction and local environmental management. He is
the current president of Geo Risk Society in Japan, a chairperson of the international alliance subcommittee
of the construction management committee of the Japan Society of Civil Engineers (JSCE), and a member of
the committee of quality assurance through application and improvement of the comprehensive evaluation
method (CEM) in the Ministry of land, Infrastructure, Transport, and Tourism (MLIT).

Topic: HOW CONSTRUCTION MANAGEMENT RESEARCH CAN IMMEDIATELY
IMPACT INDUSTRY PRACTICE TO IMPROVE PERFORMANCE AND VALUE

A focus on the global perspective of R&D expenditures in different industries and
compare that to R&D expenditure in the Construction industry. Obstacles and
bottlenecks in developing a research culture in the academic environment will be
highlighted, suggested steps and procedures will be discussed to bridge the gap
between academic research and the construction industry needs and

requirements.

Presented by: Dr. Syed Ahmed, East Carolina University,
Department of College of Technology and Computer Science

Ahmed is a professor and chair of the Dept. of CM in the College of TCS at ECU.He began his career as a
trainee engineer at McDonald Layton and Company in Islamabad, Pakistan. He subsequently held positions at
Capital Development Authority in Islamabad, CRSS-AMC Construction Managers in Atlanta, Ga., Georgia
Institute of Technology in Atlanta, Hong Kong Polytechnic University in Hong Kong, and at Florida
International University in Miami. Ahmed holds a B.S. in civil engineering from the University of Engineering
and Technology in Lahore, Pakistan, and M.S. and PhD in civil engineering, majoring in construction
management from the Georgia Institute of Technology. He has over 25 years of international experience in
teaching, research and consulting in Pakistan, Hong Kong, USA, Mexico, and Jamaica. His areas of
interest/expertise are construction scheduling, quality and risk management, project controls, construction
safety, construction procurement, and construction education and information technology.
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KEYNOTE SPEAKERS

Topic: THE FUTURE OF ACADEMIC RESEARCH

Future research must integrate industry and academia efforts. Academic
researchers must be experts. New concepts and technology must be simple, easy to
understand, and have dominant value to be able to overcome the resistance to
change and absorb the cost of change. Research to change the industry requires
visionary industry partners who need and are committed to change and who share
the risk and cost of change.

Presented by:
Dean Kashiwagi, Arizona State University,
School of Sustainable Engineering and the Built Environment

Kashiwagi is a professor at Arizona State University’s School of Sustainable Engineering and the Built
Environment, Director/Creator of PBSRG, and CIB W117 coordinator. He is the renowned world expert in the
best value research. His credits include the cration of the IMT, PIPS and PIRMS processes. The technology has
been tested over 1000 times totalling $4.7 Billion ($2.9 Billion in construction projects and $1.8 Billion in non-
construction projects) with a 98% success rate since 1994. His work has reached beyond the U.S. to the
Netherlands, Botswana (Africa) and Malaysia. His is a Fulbright Scholar. Prior to ASU Kashiwagi served in the
US Airforce as an Officer Major and Engineer. He is currently a licensed professional engineer in seven states.
Also he is an established author in the best value, risk management, performance measurement, and
information measurement theory (25 books, 37 journals, and over 160 conference proceedings).

SPECIAL KEYNOTE ADDRESS BY RICS:
John Pierce
FRICS, Regional Manager, Latin America and the Caribbean

Turner Construction Company, New York, NY USA

With 29 years professional experience, Pierce utilizes his background in construction to

serve clients in corporate real estate, private property development and the public sector.

Vil



RICS PANELISTS

Moderator: Simon Taylor, CEO

Questant Inc.

Taylor has over 25 years of international project consultancy experience at a senior level. Taylor also
teaches Construction Management and Computer Applications at Pratt University in New York, and is a
former chair of RICS Americas, and continues to chair the Project Controls and Construction
Management professional group in the Americas.

Jeff D. Baize, CEO

Brookhurst Development

Baize is the Founder and CEO of Brookhurst Development Corporation, a national development firm that
specializes in public-private partnerships ("P3s") since 1996. He has written numerous articles, including
School Facilities Planning: A Guide to Laws and Procedures for Funding, Siting, Design and Construction
(Solano Press) wherein he authored the section on public school development using private funding.
Baize holds a Bachelor of Architecture and MBA degrees, both conferred at the University of Texas
where he was also a faculty member teaching real estate development and finance.

Ryan Brady, Regional Commercial Director

Faithful+Gould’s PPP Technical Advisory

Brady is a Regional Commercial Director for the Faithful+Gould’s PPP Technical Advisory practice for
North America. He has provided services on PPPs including technical due diligence, commercial and risk
advisory, Independent Certifier, construction monitoring and program management to Lenders, Public
Governments and Investors for multiple projects in North America and Europe. Brady worked
extensively on PPP and Private Finance Initiative projects throughout England, Scotland and Ireland in
technical advisory roles for new projects and in transaction advisory roles for secondary market
acquisitions. He holds a BA from Northern Arizona University and an MBA from Arizona State University.

Stephen B. Pearlman, Founding Partner

Inglesino, Pearlman, Wyciskala & Taylor, LLC

Pearlman is a founding partner of the law firm Inglesino, Pearlman, Wyciskala & Taylor, LLC, of
Parsippany, New lJersey. In his quarter century of practicing law, Pearlman has closed over $10 billion
par amount of financings, primarily in the areas of public, project, redevelopment, and renewable
energy finance. He has acted as bond counsel, as well as transaction, underwriters’, finance, project, and
borrower’s counsel over that term. Several pieces of New Jersey legislation have been drafted by
Pearlman and enacted by the State Legislature, resulting in either expanded financing opportunities,
and/or cost savings initiatives for local government.

VI
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Abstract:

Communication is an essential element in the negotiation process. The fast and
competitive nature of the construction industry lends itself to reliance on inherent
communication skills for the facilitation of mediation and conciliation. The questions
raised; are inherent communication skills sufficient to support effective negotiation; and
is there a need to be familiar with the theoretical aspects of communication?

The purpose of the study is to identify the essential elements required by facilitators
which may enhance effective communication. The requirements for -effective
communication based on standard international practice were sourced from literature,
studied and applied to the South African Construction industry to identify which skills
and attributes would provide the most support. Based on the findings of the literature
review, a survey questionnaire was developed and distributed amongst practicing
professionals and their staff/femployees who are active in the industry with the view to
determine the levels of the respondent’s knowledge and skills relating to the identified
elements and how they rate the importance of these skills and attributes to success in
their practice. The research findings suggest that effective communication in mediation
and conciliation will lead to more generally acceptable outcomes when the parties
consider the process to have been fair and well facilitated.

Keywords:
ADR, communication, learned, requirements, theory.

1 Introduction

Communication is a primary element in the negotiation process. Brown and Marriott (1993) are
of the opinion that in the past, negotiation training has not been an integral part of the education
and training of professionals who have had to develop these skills and attributes on the job. This
trend is starting to change and that there is an increased demand for formalised development in
this regard.

Curriculums of tertiary institutions are generally saturated with subject matter pertaining to the
technical and management sciences, with limited time available for the development of the
“softer skills” such as communication. Some tertiary institutions address the ADR context in
their curriculums in modules such as Construction Contracts Law and Professional Practice (Du
Preez and Verster, 2011).
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According to Brown & Marriott, (1993) communication and negotiation skills are
largely influenced by personalities within the workplace and facilitators may tend to
emulate their formal mentors;

According to Povey, Cattell and Michell (2006), professionals in the industry are inclined to
place more emphasis on the evaluative skills of ADR than facilitation skills which promote
effective negotiations.

Research conducted by Povey (2005) supports the notion that professionals rely on their
inherent communication skills to facilitate mediation. This reassesses the question as to
whether or not inherent communication skills are in fact sufficient to support effective
negotiations; or is there a need for further education and training in the theoretical
aspects of effective communication?

According to Boulle and Rycroft (1997) and Brown and Marriott (1993) referring to
standard practice of mediation, mediators require a range of skills and techniques which
support the applicable functions however; these skills are inherent, learned, and
intuitive; or may be acquired and developed through education, training and experience.
Some consider communication to be a natural or inherent skill however; Knipe, van der
Walt, van Nierkerk, Burger & Nell, (2002) support the belief that communication can
also be learned.

2 Negotiation

Negotiation presents itself as a method of ADR and it is also an important skill required
by facilitators in order to achieve competence in all consensual methods of ADR.
According to Richbell (2008), successful negotiations require effective communication
between the parties and the facilitator who ensures that the message is conveyed and
received in an effective manner.

Pretorius (1993) suggests that a thorough understanding of the principles and techniques
of negotiation is considered an advantage to those who facilitate ADR.

Due to limited education in negotiation skills, relatively little is known about the science
and art of the subject (Pretorius, 1993). In support of this opinion, Bevan (1992)
suggests that some professionals such as lawyers are self-taught however, basic theory
of communication skills, attributes and processes may add value to competence in
facilitation

3 Communication

De Wet (1991: 1) suggests that communication is the imparting of ideas to achieve a
mutual understanding. However, in ADR messages are often interpreted by the receiver
from an emotional perspective which further emphasises the need for effective
communication and listening skills. This is where the skill of effective communication
may have its greatest impact in the mediation process which is combined with the
facilitative procedure of conciliation.

Moore (1986) is of the opinion that the extent, structure and quality of communication
contribute to the successful outcomes of negotiation and as with most negotiations,
communication is the central component in the negotiation process upon which, good
communication skills support constructive negotiations.
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The above discussions suggest that the quality of communication is dependent on the
participants and facilitators and as such, communication is identified as an important
skill in achieving successful negotiations. As such, the facilitator who has a good
theoretical knowledge of communication skills and the application in ADR would in all
probability apply this knowledge in the execution of their facilitation roles and in so
doing, promote effective negotiations.

Communication is an important element in Project Management and has been identified
as a Knowledge Area in the Project Management Body of Knowledge (PMBOK) (2008)
however, the probability exists that communication management failure may lead to
disputes (Boulle & Rycroft, 1997).

As illustrated in Figure 1, conflict invariably stems from poor communication and may
inhibit the negotiation process. Ineffective communication may lead to a breakdown in
the negotiation process which may result in a deadlock. This may create a challenge for
the mediator who may need to creatively restructure communication to encourage the
pursuit of negotiations. Poor communication skills create a negative cycle in which
disputes are difficult to resolve (Richbell, 2008; Boulle & Rycroft 1997; Moore, 1986).
Ineffective communication may cause a dispute to worsen and the facilitator may need
to apply good communication skills in order to restore constructive communication
channels (Boulle & Rycroft, 1997).

Ambiguous
Uncertainty

Poor

Over Emotional

Destructive

Figure 1: Unproductive communication
(Source:Adapted from: Boulle & Rycroft, 1997)

A theoretical knowledge of communication in ADR may assist in identifying the
problem areas in order to restore effective communication. As illustrated in Figure 2, a
positive approach should continue producing outcomes for effective mediation.
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Clarity

Certainty

Effective Communjcation

Constructive

Figure 2: Productive communication
(Source:Adapted from: Boulle & Rycroft, 1997)

The question is raised as to the extent to which these communication skills are natural,
inherent, learned or acquired by experience?

3.1 Active listening

In order to receive and convey the message without distorting it, the facilitator would be
required to be an active listener (Moore, 1986). Active listening supports effective
communication which assists parties to better hear and understand a communiqué
(Brown & Marriott, 1993).

Active listening is an important element in effective communication and it is a skill
which is progressively developed and is used as a tool by facilitators to identify the
emotional status of the parties. It is an essential component in the communication
process whereby the receiver of the communiqué listens attentively in order to analyse
the conveyor’s emotions in the message and to reiterate the message for confirmation
(Moore, 1986).

Active listening underlies the communication process in ADR of which the facilitator
requires a good understanding. Active listening is a skill which is vital to the
communication process and addresses various important factors inter alia:

e Parties speak without interruptions to allow full explanation of their dispute and
expressing emotions.

e Parties are assured that they have been heard.

e Emphasis on the individual demonstrates the acceptability of expression and
develops a better understanding of the concerns based on both the verbal and
non-verbal message.

e Helps the speaker to identify his/her own emotions.
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e The mediator can better understand, summarize and analyse the parties’
concerns.

e Creates a situation where the facilitator can absorb the message, verify and
integrate it into an extension of the negotiation process. (Boulle & Rycroft 1997:
153-154; Brown & Marriott, 1993; Moore, 1986).

In view of the above, the facilitator may therefore need to be aware of the parties’
capabilities of absorbing the messages because a distraught disposition may hamper a
person’s ability to actively listen.

The objective of active listening in the negotiation process is to create a mutual
understanding by clarifying uncertainties, summarising facts, concerns and feelings,
acknowledging the message and reiterating to facilitate a better understanding of
concerns, feelings and emotions. By displaying an understanding of the parties’ feelings
and emotions and receipt of the facts, may assure parties that a concerted effort is being
made to resolve the dispute (Boulle & Rycroft, 1997; Brown & Marriott, 1993, &
Moore, 1986:).

Figure 3 below illustrates the extent of the skills and attributes required for the effective
application of active listening.

REQUIREMENTS FOR ACTIVE LISTENING

Physically Show concern
attentive and [interest-assist
mentally in coming to
prepared terms with
m emotions
Clarify Encourage
uncertainties parties and
and sum up the acknowledge
whole picture messages
Non Concentrate
judgmental and and avoid
no distractions by
preoccupation irrelevance
with response

Figure 3: Requirements for active listening
Source: Adapted from: (Moore, 1986; Boulle & Rycroft, 1997).

Boulle and Rycroft (1997) suggest that there are three categories of skills which
promote active listening which assures the parties in the negotiation process:
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e Physical attention is displayed by interest and encouragement where face-to-
face, relaxed and direct eye contact is suggested.

e A display of full comprehension is noted by minimal encouragement,
occasional questions, reframing and summarizing notes.

e Reflecting and summarizing the whole picture.

In addition to active listening, communication in ADR is supported by various elements
pertaining to the psychological element addressed in facilitation. The intention is to
prepare the parties psychologically for the evaluative part of mediation. Considering the
extent of the skill of active listening relating to effective communication, practicing
professionals may need to be familiar with the theory to support effective application.

3.2 Paralanguage

Paralanguage refers to the “tones” or “effects” used to emphasize messages. Awareness
of these effects will assist the mediator to better assess the mood (Boulle and Rycroft,
1997; De Wet, 1991,). Paralanguage may be less complicated to identify however; it
may pose a challenge to address, especially in an emotional situation.

The identification of the psychological state of the parties may assist the mediator in
directing negotiations to suit the mood of the negotiators. The approach to the
negotiations may need to be adjusted as the mood changes. Apart from being aware of
the paralanguage of the disputing parties, the mediators may consider managing their
own (Bevan, 1992).

3.3 Non-verbal communication

“The most important thing in communication is to hear what isn’t being said” ( Drucker,
2001).

In addition to paralanguage, the skill of identifying non-verbal communication was
considered important in achieving competence in the facilitation of ADR in so far as the
emotional state of the parties can be detected and according to De Wet (1991), non-
verbal messages may contradict, complement or accentuate verbal messages. As a form
of self improvement, it is preferred that non-verbal messages complement verbal
messages.

As with verbal messages, body language should also be used appropriately and in a
positive sense bearing in mind that body language varies between different cultures
(Boulle and Rycroft, 1997).

Non-verbal communication can be used to send both positive and negative messages
and the facilitator would do well to recognize and appropriately react to these non-
verbal messages. The identification of non-verbal messages plays an important role in
communication. These messages can portray the parties underlying feelings such as
status, anxiety or lack of confidence. In addition to this, it can be used to threaten, show
authority or even show encouragement (Boulle and Rycroft, 1997; Brown and Marriott,
1993 and Moore, 1986).
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It is important that the facilitator be alert to these non-verbal messages however; the
mediator should also be conscious of his/her own non-verbal messages so as to be
perceived by the parties to have an unbiased and positive attitude As the mediator would
be observant to identify the body language of the parties, careful consideration should
be given not to display any feelings such as irritation or impatience in the form of body
language (Boulle and Rycroft:1997).

3.4 Being silent

As with verbal and non-verbal communication, being silent represents a form of
communication. Boulle and Rycroft (1997) and Brown and Marriott (1993) suggest that
silence can be manipulative to those who may be uncomfortable with it. In a situation
such as this, the uncomfortable party may be forced into a decision. However, in the
positive sense this may provide the moment of silence to reflect and the parties may
consider propositions. Being silent was identified as a technique used by facilitators in a
positive sense however, the negative application may need to be identified.

4  Attributes

Attributes were identified as being essential elements relating to effective application of
facilitator skills and professionals may find that being aware of these assists in the art of
the application.

Some may find that they are naturally equipped with inherent qualities which are
considered an asset in the application of facilitation skills however; these qualities have
to be demonstrated by the facilitator and are referred to as attributes and are generally
known as ‘soft” skills.

According to the Oxford English Dictionary, (2002) an attribute defined is a
“characteristic quality”; a distinct feature which makes a person different from others.
Authors (Brown and Marriott, 1993 and Boulle and Rycroft, 1997) are of the opinion
that attributes may be learned and developed with experience however, Bevan (1992)
bases his identification of the attributes on personality types.

Brown and Marriott (1993) suggest that attributes relate to psychological and
personality traits whereas the Oxford English Dictionary (2002) defines psychological
traits as the mental characteristics or the attitude of a person. Characters may therefore
be formed and influenced by an individual’s surroundings however; attributes may be
generally learned and developed though practice and experience.

4.1 Impartiality

Boule and Rycroft (1997) believe impartiality relates to even-handedness, objectivity
and fairness to the parties during the dispute. Finsen (2005) suggests that although
under obligation, it is a matter of professional honour for the principal agent to be fair
and impartial to both parties. In view of these requirements, impartiality may be learned
or developed with experience.
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4.2 Empathy

Empathy reflects an awareness and respect for the parties’ concerns (Brown and
Marriott, 1993). Empathy refers to comprehension by the facilitator has on the thoughts,
perceptions and feelings of the parties and responding to them in a sympathetic way
(Boulle and Rycroft, 1997). Butler and Finsen (1993) are of the opinion that empathy
would encourage the parties to respond and explain their situation better however; this
should be applied in an even-handed manner.

5 Discussion

Active listening goes beyond merely audibly receiving a message in order to conveying
it; it develops an understanding of each other’s views and intentions. Boule and Rycroft
(1997) are of the opinion that the ability to listen is not just a passive exercise. Although
listening skills can be learned, the inherent ability to listen actively may add value to the
active listening process.

Due to the rarity of being gifted with inherent communication skills, theoretical
communication skills are required by facilitating practitioners Furthermore, people may
be inclined to overestimate the extent of their skills when doing a self evaluation.
Practitioners who have limited practice in communication skills may lack the natural
inherent skills, would in all probability benefit form a better theoretical knowledge to
support effective communications.

Povey (2005) indicates that mediators in the South African Construction industry are
inclined to unilaterally resolve a dispute for the parties, which suggests that success
rates in mediation are not in essence related to effective facilitation and communication
skills as reflected in the study.

Although practitioners are inclined to rely on their inherent negotiation and
communication skills when facilitating ADR, the application of various personal
attributes which relate to ADR practitioners may add value if considered, developed and
applied effectively. As such, a theoretical knowledge may assist the effective
application when facilitating.

6 Research Methodology

A literature review was conducted to identify the requirements for effective communication
based on international standard practice of ADR, followed by a mixed method study which
employed self-response questionnaires to determine the level of the practioners’ theoretical
knowledge relating to communication in ADR practice in the South African construction
industry. One hundred questionnaires were distributed with a twenty eight per cent response.
Respondents were requested to rate the importance of and their knowledge, skills and attributes
relating to communication in ADR. Experience was rated according to the number of actual
interventions.

Quantitative measures were used to determine the respondents’ level of importance,
knowledge and skill relating to the various attributes in the form of self assessment
questions whereupon qualitative data was collected and through the process of
triangulation, was used to verify the findings of the research, upon which the present
situation in the construction industry was recorded. Qualitative data was used to identify
the current situation in the industry.
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The results of the questionnaire analysis were illustrated in graphical format comparing
the relevant elements relating to the required theoretical knowledge.

Due to the extent of the target population of architects, engineers, quantity surveyors
and construction project managers, the sample group was limited to professionals who
currently manage or are employed in practices in the Construction industry. In addition
to this, the responses were grouped as follows: 30 years, 30-40 years and over 40 years.
This was to identify the areas of knowledge received.

The net effect of the sampling strategy is that the findings of the study will not be able
to be generalized to the entire South African Construction industry, but will serve as a
means of identifying areas for future research.

7 Findings

Respondents were generally of the opinion that they applied communication skills in
ADR without giving it much thought, thus suggesting that they are equipped with the
application requirements in the form of inherent skills and attributes. The respondents
rated themselves very high in regard to their knowledge, skills and attributes in
communication and negotiation of which communication is a primary element. The
knowledge levels are rated above 70% with skills and attributes slightly lower.
Negotiation is generally rated lower than communication in spite of communication
forming the main function of negotiation.

Figure 4 is a graphical presentation of the respondents’ skills relating to the effective application
of communication upon which active listening was rated as being very important above 90%.

Attributes

100.0%
90.0% -
80.0% -
70.0% -
60.0% -
50.0% -
40.0% -
30.0% -
20.0% -
10.0% -

0.0% -

B Importance
___ MEKnowledge
— Skill

Active Listening: Empathy: Impartiality:

Figure 4: Respondents’analysis of the importance, knowledge and skills of the attributes.
Source: Author’s diagram

At a glance, the illustrated findings of the research suggest that professionals in the
Construction industry consider the relevant attributes and skills supporting
communication to be important and have assessed themselves to be knowledgable of
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and skilled in the requirements for effective application however, the findings of the
quantitative resarch does not correllate with that of the qualitative research. In spite of
the escalated self analysis which suggests the probability of response bias, the lack of
theoretical knowledge was displayed in the literature review and interviews. Secondary
data indicates that tertiary institutions do not include an in depth study of the ADR skills
and attributes in their curriculums, suggesting that the escalated self analysis is based on
perceived inherent qualities.

An interviewee, an architect by profession, was of the opinion that few people have the
skills to resolve a dispute within minutes of walking into a room. This suggests that
effective communication skills and supporting attributes are rarely inherent but rather
developed over time.

Based on the findings of the qualitative research, respondents are of the opinion that there is a
need for education and training in communication skills and attributes for effective application
of ADR. Furthermore, understanding and empathy is regarded as a “waste of time because we
are running a business”. There was generally a lack of regard as to the importance of empathy in
the application of communication skills and this was also reflected in the quantitive analysis.

The results of the age group analysis are reflected in Table 1 below. It is interesting to note that
empathy correlates with the qualitative research to a certain degree

Table 1. Results of the age group analysis (%)
(Source: Author’s own table)

Knowledge Skill Attributes Experience
< | 30- 30- 30- |40 | < | 30-
30| 40 40> | <30 | 40 | 40> | <30 | 40 > (30| 40 | 40>
Communication | 63 | 86.7 | 78.6 | 63.3 | 63.3 | 72.9 | 60.3 | 66.7 | 76 | 50 | 53.3 | 62.9

Negotiation 63 |73.3|78.6|533|56.7|68.6|53.3|733|71]|47 50| 60
Importance Knowledge Skills Experience
Active listening | 80 | 100 | 92.9 | 63.3 | 86.7 | 81.4| 60| 80|76 |40|433|67.1
Empathy 53 | 76.7 80| 40|76.7|67.1 30 | 66.7 | 61 | 27 40| 60
Impartiality 77 | 96.7 | 92.9 | 63.3 80 |87.1|66.7|83.3|80|37|433 70

The additional analysis where responses were divided into age groups is a clear indication of the
reponse bias in so far as experience in the skills and attributes is rated somewhat lower than that
of knowledge and skills. Although respondents are aware of the importance of communication
skills, experience is somewhat lacking.lt is interesting to note that the 30-40 year age group
have higher knowledge ratings than the under 30 and over 40 year groups.

8 Conclusion

Respondents assessed themselves to be knowledgable and skilled in both communication and
negotiation including the attributes relating to the effecive application of ADR. The graphical
presentation of the results of the quantitative data relating to the effective application of
communication in ADR in the construction industry suggests that the response was not reliable
in relation to the qualitative data gathered from the findings of the literature review and the
interviews conducted.

10
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In spite of the probability of response bias, the qualitative research indicated that there is a need
for increased emphasis to be placed on the importance of the theoretical knowledge relating to
communication in ADR, which professionals may refer to in the process of gaining experience
on the job.

Based on the architect’s opinion addressed in the findings, it is suggested that the industry
should not be totally reliant on inherent communication skills but rather that these skills should
be developed though formal training and development programmes.

8 Recommendations

It is recommended that professionals in the Construction industry take heed not to
underestimate the importance of a sound theoretical knowledge of communication skills
in the application of ADR.

It is further recommended that based on the importance of the communication skills in
ADR practice, tertiary institutions consider including communication skills in their
curriculums.

Institutions should provide opportunities for professionals in the industry to update their
knowledge of communication skills in the form of Continuous Professional
Development and that emphasis should be placed on the advantages of the theoretical
knowledge.
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Abstract:

Mediation of complex construction disputes that involve multiple issues (whether
multiple changes, claims, disputes, delays, or defects) may include the Owner, Prime
Contractor, Multiple Subcontractors, Suppliers, Architects, and Engineers. Each of these
parties may have Attorneys, Experts, and Insurance or Surety Claim Adjusters who will
be involved in the mediation. These types of disputes require that the standard mediation
model of a pre-mediation exchange of positions, joint session, and then caucus sessions
with all parties present be changed. The success of complex, multiple party construction
disputes requires that the Mediator begin mediation before any joint session, if a joint
session is ever convened. Complex multiple party mediation process is actually more
cost effective when the Mediator is able to meet with each of the parties individually or in
combination with other parties throughout the mediation process without allowing other
parties to sit and wait idle in caucus rooms. This allows the Mediator to find common
party interests and needs, where there are champions to help the cause, and where the key
divergent positions and personalities may lie in a more controlled, efficient, and cost
effective manner.

1 Introduction

Much of the literature discussing multi-party mediation of complex disputes stems from
the mediation of international nation disputes including Bosnia in 1994 and several
regional conflicts in Africa (Angola and Liberia) and South America. The lessons
learned from these international conflicts now being applied throughout the mediation
community include concepts of "leverage" and understanding similar alignments with
conflicting agendas. Leverage is the concept of finding coalitions and groups that can be
aligned to provide weight to move the mediation process towards resolution. The
concept of conflicting agendas arises when multiple parties may have similar but not
identical alignments commonly found in multiple party negotiations. Additionally, due
to the number of parties, alignment of interests, and trust issues from years of war,
border, and territory disputes, teams of Mediators worked together depending on the
parties and issues being discussed. Complex multi-party mediation in the commercial
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and construction dispute areas are likewise now starting to use Co-Mediators for specific
issues or parties involved in the conflict.

Mediation has evolved from a two party dispute resolution mechanism to one involving
multiple parties, aligned interests with possible conflicting agendas, use of leverage, and
use of Co-Mediators. These changes in the mediation process are reasons why a
Mediator in a multi-party construction dispute must change the typical mediation process
template to adapt to the needs of complex multi-party mediation.

2 Traditional Mediation Rules

When considering the level of sophistication in multi-party mediation, it should be noted
that while mediation rules and procedures allow for a flexible process, little guidance is
given on how to modify a mediation when multiple parties are involved. Ultimately, the
procedure is left up to the skill and creativity of the Mediator and parties to devise a
process to fit the needs of the mediation (AAA, FINRA, JAMS, NAR, and WIPA).

It is critical that the Mediator of a multi-party complex mediation take control of the
process, the parties, and the attorneys. This does not mean that the overall process cannot
remain flexible and adapt to the needs of a particular dispute. However, multi-party
mediations require additional time to prepare and develop the negotiation issues, may
require multiple mini-mediations within the mediation, may require assistance with Co-
Mediators, and may need time to find leverage alliances with parties. The Mediator
needs to manage these dynamics and not succumb to the varied interests and desires of
the participants who think they have a better way to run the mediation.

3 Deveoping Techniques To Handle Multi-Party M ediations

As noted above, the Mediator's first task is to understand that controlling the process is
critical. Scheduling, management, organization, and clear agreements for the process
must be the Mediator's priority.

It is also important for the Mediator to assess who may be aligned, who may become
champions and can provide leverage to assist in moving the process to settlement.
Similarly, the Mediator needs to assess who will be negative influences or seek to avoid
the process and the conflict. Managing negative influencers is critical to obtaining a
successful outcome, and is a key reason the Mediator must rely on leverage, alignments,
and champions to assist in the process. Further, depending on these multi-party dynamics
the lead Mediator may seek Co-Mediator assistance. As discussed below, Co-Mediation
can be beneficial to a mediation when the mediation involves different personalities,
skills, technical issues, and cultures.

Multi-party mediation is a process that can cause a significant amount of wasted time if
parties, attorneys, and experts are waiting for their turn to speak with the Mediator. The
wasted time generates mistrust and a frustration that significant fees are being incurred
without progress to a settlement (even if progress is being made overall with the other
participants towards resolution). Process control and management must continue
throughout the mediation.
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Getting the parties into the same ballpark for the mediation defines the out of bounds and
the playing field for the mediation. The more parties there are to a mediation the more
opinions exist for what each party desires in a settlement and where they think settlement
and contribution should lie. As a result, it is sometimes helpful to have the participants
define the boundaries of the dispute playing field and continue to re-define and narrow
the field for settlement as the mediation proceeds.

4 Initial Pre-Mediation Conference

Typically, a Mediator conducts a pre-mediation conference to introduce him/herself,
calendar the mediation session and location, and discuss the schedule for submittal of
pre-mediation statements without substantive discussion into negotiation.

While establishing a rapport with the participants and building a level of trust is
imperative for the mediation process, with multi-parties and complex issues, the initial
trust building takes more time. Used wisely, the initial pre-mediation conference and
time before any joint session is held can be used so that the Mediator can begin to build
trust, understand the dispute, and sense the interpersonal dynamics that may be involved.

The Mediator should ask the participants to briefly explain the dispute, how they each
relate to the dispute, and what the parties' perspective is regarding the dispute. This
overview allows the Mediator to immediately start gaining a better understanding of the
overall dispute, the issues that may be involved, and to start appreciating the
interpersonal dynamics to leverage relationships. It also allows the parties to start
building the trust relationship with the Mediator. Finally, it allows each party to speak
and be heard by the others so that everyone listens to each other's reality of the conflict.

Depending on the dispute and comments made in the pre-mediation conference, the
Mediator can begin discussion of a mediation schedule. It may be prudent for the
Mediator to first conference with each participant separately, and then reconvene for
another pre-mediation conference to set the mediation schedule. This allows the
Mediator to build relationships with the participants individually, gain a deeper
understanding of the issues in conflict, formulate leverage alignments in the conflict, and
determine if Co-Mediators would be beneficial.

5 The Scheduling Conference

The scheduling conference is when the Mediator is ready to set the joint session and
initial caucus sessions, now understanding the dynamics of the conflict. The conference
will establish the schedule and content for exchange of mediation statements (including
confidential Mediator eyes only statements).

This conference is important for the Mediator to take control of the process by
establishing how the joint session will be conducted, including who shall attend, and the
time schedule for the joint session. It should be clearly expressed what will occur and
what the goal(s) of the joint session is/are through party presentations and in consensus
development of the conflict issues that need to be addressed.
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The Mediator should also schedule the first rounds of caucus sessions based upon the
initial pre-mediation conference call and individual party meetings, identifying the parties
or groups of parties that the Mediator desires to speak with first. By only scheduling
necessary parties for each caucus session, wasted and unproductive time can be
minimized. Further, the logistics of having numerous meeting and caucus rooms is
eased.

As alluded to by Crocker, Hampson, and Aall, control of the process is needed to "herd
the cats," to control the masses and move them in a somewhat organized fashion into the
mediation process (Crocker, et.al. 1999 and 2001). Shaping the process and establishing
clear rules and boundaries of the initial stages of the mediation set the tone of how the
overall mediation will proceed.

The simple act of carefully planning the mediation process, initial schedule, setting rules
for the joint session, and organizing the opening rounds of caucus sessions sets a
framework of control and trust that the Mediator is ready and able to move the process to
resolution. And, this is before any negotiation or issue development has even taken
place.

6 Joint Session Consideration

When scheduling the date and location for the preliminary joint session, consideration
should be given to scheduling the order and length of time for each presentation. Some
Mediators may feel that joint sessions are not needed and would rather proceed directly to
caucus and negotiation. However, a joint session is important to let the parties have a
safe environment to each provide their perspective on the dispute issues. The
presentations can be cathartic and open dialog. They can also be emotional and appear to
take the mediation steps backward from settlement (but necessary to move forward). It is
important that parties have an opportunity to speak and be heard regarding the dispute
and what their perspective is; not just to the Mediator but to the other participants.

7 Joint Session Opening Statements And Consensus Building

The joint session of a multi-party/complex dispute mediation is a time for the parties to
describe their reality of the dispute to the Mediator and to the other participants. The
time needed for presentations is obviously longer with multi-party/complex dispute joint
sessions; hence the need when scheduling the preliminary joint session to set the order
and length of time for each presentation. In fact, depending on the number of parties and
complexity of the issues in dispute, the Mediator may devote the entire joint session to
only opening statements and the consensus building on what issues need to be discussed
and resolved to settle the dispute.

Again, it is important that the Mediator maintain control of the process. The Mediator
needs to acknowledge the parties and their positions, while explaining that the parties'
differences can either allow them to agree or agree to disagree. The key question that the
parties need to answer after opening statements is whether they are committed to working
to a resolution despite the differences between them. If they would rather agree to
disagree, the parties need to understand that at mediation they have the opportunity to
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shape the resolution. To agree to disagree, and continue towards litigation requires that
they all weigh the risks of proceeding to trial and forfeiting the opportunity of a
reasonable negotiation.

Setting the tone at the preliminary joint session also requires that the Mediator begin
changing any preconceived settlement expectation of "what I want" to "what I need" or
"what is reasonable" to resolve the dispute. A flipchart or whiteboard allows the
Mediator to have a place and a time to list, prioritize or frame issues and groups of issues
with dialog and open communication from the participants. This subtle technique of
writing allows time for the parties to talk about the dispute and issues; it opens
communication, which is most likely something that has broken down as a result of the
dispute. Getting the parties to identify key issues begins the process of communicating
with each other and the Mediator to move the dialog towards settlement discussions and
what might be reasonable terms and issues to reach settlement.

The preliminary joint session is critical. It is a time when communication lines are re-
opened and the participants can begin to understand why it is that other parties see the
dispute differently. By the end of the joint session, the Mediator should have identified
not only the issues involved in the dispute that will need to be discussed, but also have
confirmed the follow-on sessions. These sessions should be arranged to meet with
common alliances, those with common issues, and those where the Mediator can begin to
work with the parties with leverage towards a settlement. An example may be seen in a
construction dispute involving an owner, prime contractor, and multiple subcontractors.
It may be necessary to meet with all the subcontractors as a common alliance. Maybe
meeting with the owner and prime contractor will allow for a settlement that the prime
contractor can then take back to the group of subcontractors. Again, the preliminary joint
session and dialog allows the Mediator to appreciate the dynamics of the dispute and
where to form bargaining positions.

As the joint session begins the process of communicating and framing the dispute from
the perspectives of the participants, a good technique to use is to also frame the dispute in
terms of settlement ranges. Some might think it is much too early to discuss settlement
ranges. However, the transition from "what I want" to "what is a reasonable settlement"
needs to take place. Obtaining a dispute range helps the parties to think about the
"reasonable settlement" range and continues to build consensus before actual settlement
offers are exchanged. A suggested technique is the use of polling / ballots.

8 Poalling/ Ballots

The use of ballots during mediation and with different groups/participants can be a very
helpful tool to obtain input from the participants, while at the same time letting each party
understand where the collective wisdom lies (Kichaven 2008). At the preliminary joint
session, a poll relating to the overall dispute can be obtained from every individual
participant, including the parties, attorneys, experts, asking "If you were to predict a
successful and reasonable settlement number to resolve this matter what would it be?"
The responses will give the Mediator an average settlement number as well as a range for
where the participants think settlement will occur. The range lets the group see what the
collective opinion is regarding the range for settlement negotiations rather each party

17



RICS COBRA 2012
10-13 September 2012, Las Vegas, Nevada USA ISBN: 978-1-84219-840-7 .

staying focused on only what they may want. Research has shown that the collective
guess of a group can be very accurate and better than the vast majority of individual
guesses (Surowiecki 2004).

Later on, when meeting with multi-defendants, a different type of ballot can be taken to
seek input on the percentage of fault by each defendant and the percentage of financial
responsibility (Kichaven 2008). This allows multi-defendants to consider respective
liability, but also the financial resources available to make an offer to settle the matter
(which may include consideration of insurance, contract indemnity provisions, limitations
of liability, etc.).

Mediators should tap the collective wisdom of the group. Ballots should be filled out
anonymously and independently to elicit the greatest number of individual predictions.
The results should be tabulated by the Mediator and discussed. The average(s) will give
the prediction of settlement and the individual ballot entries will provide the range. A
narrow range will illustrate that the collective group view is fairly consistent in defining
the settlement area. Remember, the collective wisdom of the crowd will be superior to
the insights of any one individual when attempting to come to a consensus settlement
(Surowiecki 2004). The opportunity to harness that collective wisdom should not be
overlooked. The ballot process, whether polling the overall range of settlement to
defining possible pro-rata sharing of contribution, provides valuable information to the
group and to the Mediator.

9 Should ThereBe Co-Mediators

As discussed above, a team of Mediators may be appropriate in certain multi-party
mediations (Crocker, et.al. 2001). Consideration should be given to the need to
separately handle different groups of plaintiffs and/or defendants where Co-Mediators
can better facilitate the separate groups. Thus, while there is always focus on the global
settlement between the plaintiff side and the defendant side, multiple defendants or
multiple plaintiffs typically need to mediate the details of any settlement offer or
settlement recovery among themselves. Additionally, the addition of Co-Mediators with
different styles, technical skills, professional experience, and cultures can be beneficial.

10 Reconvene Joint Sessions And Caucuses For Leverage

As the mediation process evolves, it may be necessary to revise and distribute caucus
schedules. Be willing to reconvene joint sessions to discuss progress or impasses with
the collective group. Re-poll the participants to find out if the settlement range is getting
narrower, or if there has been any changes in the predicted settlement. In the event that
the polling reveals a widening range of settlement, the Mediator has data to show that
something has to change if the parties want to resolve the dispute.

The concept of leverage cannot be overstated when involved in multi-party mediations.
Mediators should take advantage of leveraging alliances in joint sessions and caucuses to
find champions in moving the dispute to resolution. Similarly, Mediators should be
cognizant of negative influencers and destructive parties so that they can be leveraged by
others and motivated to keep the process moving.
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11  Mediation Agreement

The mediation agreement in a multi-party negotiation is absolutely critical. The
resolution must be memorialized in detail, including the identification of monetary sums
and payment terms, to the identification of who is paying. Additionally, terms regarding
release of claims, confidentiality, indemnification, waiver of subrogation claims, and
dismissal terms for any underlying litigation or arbitration should be set forth along with
how the parties are to pay their own or each other’s fees and costs.

Mediation agreements should be drafted immediately to ensure the settlement is
memorialized. The mediation agreement should be read by all parties and the Mediator
should remain available to answer questions. Before parties sign the agreement, they
should be asked if they understand the terms and whether or not they are satisfied with
the terms. So long as answered affirmatively, all parties and their counsel should sign the
mediation agreement. To the extent that any changes or modifications need to be made in
the drafting of the mediation agreement, those changes should be initialed by all parties
and counsel. The original mediation agreement should be left with the Mediator, while
copies of the mediation agreement should be distributed to all parties and their counsel.

12 Additional Consderations - I nsurance Coverage

When mediating a multi-party/multi-issue complex construction dispute, the issue of
insurance and surety coverage will most likely be involved. Obtain an understanding of
coverage, reservations of right, limitations of liability, subrogation, Owner or Contractor
Controlled Insurance Programs (OCIP/CCIP), Sub-Guard protection, performance and/or
payment bonds, and/or letters of guarantee. While mediation focuses on the overall
dispute and a settlement number, in multi-party dispute matters, the source and limits of
proceeds is equally important. It does nothing to agree to a settlement number and not
have available revenue sources.

13 Additional Considerations - Fees And Costs

It is also vital that the Mediator discuss the issue of fees and costs from the initial stages
of the mediation. In a multi-party dispute, typically the parties do not all have equal
share of the settlement, nor do they have equal share of the Mediator's time. The parties
need to understand and agree how attorney, expert, even Mediator fees and costs are to be
divided. If left to the end of the mediation, when the overall dispute has reached an
agreement, the issue of fees and costs can unravel an otherwise successful mediation.

The mediation agreement should detail how the parties are to pay their own or each
other’s attorney, expert, fees and costs associated with the mediation, as well as how
payment of Mediator fees and costs shall be paid. The payment of fees and costs is an
area that cannot be overlooked and at times is a critical component of the mediation.

14 Conclusion
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Multiple party mediations require that the standard mediation model of a pre-mediation
exchange of positions, joint session, and caucus sessions with all parties present be
changed. Engagement and commencement of the mediation needs to begin prior to the
typical joint session. Scheduling, organization, and management of the mediation
process requires that the parties and the Mediator understand that the mediation is a series
of steps over time that rarely can be concluded in a single day joint session and caucuses.
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Abstract:

The value of mediation has been widely acknowledged worldwide, as evidenced by the number
of jurisdictions in which the courts enforce obligations on parties to negotiate and adopt
mediation to settle construction disputes. In most contexts, voluntary uptake of the process is
low, however, and research into prospective client perceptions is particularly valuable. The
principal aim then of this paper is to explore construction participants’ awareness, attitudes and
experiences relative to mediation, based upon a questionnaire survey of small and medium-sized
contracting firms in Scotland. While the bulk of respondents had no direct experience of
mediation and felt unable to offer comments on key characteristics of the process, the findings
suggest that a sophisticated appreciation of mediation at the client base level may remain
illusive in Scotland. Similarly, few firms reported having any policies regarding mediation use
and training in, or educational exposure to the process. Nonetheless, a small measure of
generally successful mediation activity was charted in our study. This suggests that mediation is
currently underused in the sector and increased efforts to promote the process to construction
firms through such vehicles as publicity, training, contractual embedding and court promotion
are needed.

Keywords:
Attitudes, Contractors, Mediation, Scotland.

1 Introduction

Proponents argue that mediation is a cheaper, quicker, and altogether more harmonious method
of dispute resolution than traditional, adversarial methods. Despite evidence of modest growth
in the use of mediation within Scottish civil disputes generally (Clark & Dawson, 2007; Clark,
2009), and evidence of the growing use of construction mediation in other jurisdictions such as
England and Wales (see Gould et al, 2009), little evidence can be gleaned from the literature
regarding construction mediation in Scotland.

The Scottish construction lawyers work we have undertaken has confirmed mediation as a
suitable forum for such disputes, the opinion being it can be effective across the spectrum of

21


mailto:andrew,agapiou@strath.ac.uk�
mailto:bryan.clark@strath.ac.uk�

RICS COBRA 2012
10-13 September 2012, Las Vegas, Nevada USA ISBN: 978-1-84219-840-7 .

construction disputes irrespective of the relationships involved or dispute type (Agapiou &
Clark, 2010; Agapiou & Clark, 2011). In most contexts, voluntary uptake of the process is low,
however, and research into prospective client perceptions is particularly valuable. In particular,
it can be questioned as to whether Scottish construction industry participants share the generally
upbeat opinion of mediation expressed by their legal advisors. Indeed, one issue that arose from
the previous study was the possibility of clients’ unwillingness to engage in the mediation
process.

The construction industry has long been painted as a macho, adversarial environment in which
hard bargaining and tough reputations may be commonplace. Against this backdrop, we might
pose the question then whether construction participants are willing to shift away from
traditional approaches to dispute resolution to mediatory techniques, which may strike of a
softer, more harmonious note? If they are, what are the drivers towards the adoption of
mediation, and if not what are the barriers to change? The principal aim then of this paper was
to fill a gap in the literature and chart Scottish construction participants’ (specifically the
contractor and subcontractor communities’) awareness, attitudes and experiences relative to
mediation.

2 Related Research

The first major survey into dispute resolution in the UK [England and Wales] construction
industry was conducted in 1994 (Gould, 1999). The research found that less than 30 % of the
respondents had actually been involved in an ADR process and that the UK construction
industry lacked an understanding of the principles of ADR. A second survey by Gould (Gould,
1999) reported an increase in mediation experiences but concluded that ‘formal mediation’,
defined by Gould (1999) as a “private, informal process in which parties are assisted by one or
more third parties in their efforts towards settlement’, was rarely employed. Brooker and
Lavers’ research (Brooker & Lavers 2000) into the processes, perceptions and predictions
regarding dispute resolution in the UK construction industry, found that, on balance, negative
experience with dispute resolution related to arbitration and litigation, while all other dispute
resolution processes produced positive results. Negotiation produced the greatest level of
positive experience, closely followed by mediation. Respondents from both UK surveys
predicted that, of the dispute resolution processes in the UK, the use of adjudication would
make the most significant increase in the UK construction industry over ADR processes such as
mediation or expert determination.  In a follow-up analysis, Brooker’s study (Brooker, 2009)
of the use of mediation to resolve construction disputes at the Technology and Construction
Court in England would seem to indicate a significant steer from the judiciary on when
construction cases are deemed appropriate for the process of mediation. It would seem from
the analysis, ‘that most cases at the TCC are identified as suitable, particularly if they involve
small sums compared to litigation and where there is uncertainty about factual and legal
wssues .

More recently, Gould et al (2009) have investigated the use of mediation in UK construction
disputes in which parties involved in litigation at the Technology and Construction Courts in
London, Birmingham and Bristol were asked how they settled their disputes, and in particular
their experiences with mediation during litigation. The aim of the research was to establish
under what circumstances mediation offers an effective and efficient alternative to litigation, as
well as to determine whether and at what stage the court could or should encourage mediation.

The results of the survey showed that 35% of those cases that settled after commencing

litigation in the TCC used mediation. The vast majority were undertaken as a result of the
parties’ own initiative, with the parties also agreeing the identity of their mediator. From this
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survey, Gould et al (2009) also concluded that successful mediations were undertaken
throughout the litigation timetable, and that cost savings attributed to successful mediations
were also significant.

In South Africa, research into ADR in the construction industry includes Schindler’s (1989)
research into the role of mediation and arbitration as dispute resolution mechanisms in the
construction industry and Barth’s (1991) investigation into the suitability of arbitration as a
dispute settling mechanism in the construction industry. Schindler’s (1989) research focused
on the awareness, experience, attitudes and perceptions of architects, engineers and contractors
to mediation and arbitration. Schindler (1989) concluded that these participants did not have
much experience in mediation and yet had negative attitudes and perceptions about the process.
Barth (1991), in investigating the suitability of arbitration as a dispute settling mechanism in the
construction industry, found that mediation was considered a more suitable dispute settling
mechanism than litigation or arbitration by the industry participants (including attorneys).
Watson (1996) analysed 44 different disputes with a view to establishing the effectiveness of the
different dispute resolution processes utilised. Watson (1996) found that 85 % of the cases were
resolved through the mediation process at a fraction of the cost and in a fraction of the time
involved in a number of arbitrations on similar issues.  Povey’s (Povey, 2005) survey of
mediation practice in the South African construction industry was a notable addition to the
empirical evidence, replicating much of the approaches in previous research for a different
context. From the survey, Povey (2005) found that that the practice of mediation in the South
African industry was not consistent with the accepted principles of the process, that mediators
did not as a matter of course assist parties in determining their own settlement, and that
mediation activities centred mainly on the collection of information on the dispute by the
mediator, as well as the formulation of a solution by the mediator.  The respondents to the
survey also revealed that mediators’ knowledge and use of specific mediation process skills and
techniques was inadequate.

There is evidence of growing disenchantment with statutory adjudication particularly in the
construction industry, both because of its perceived unpredictability and also because of the
increasing role that appeals to the courts seem to be playing in the adjudication process
(Kennedy et al, 2010): could mediation be a viable and cost effective option to adjudication and
litigation? It is then a very interesting question to ask whether the attitudes of construction
industry stakeholders in Scotland creates a real limit to what could be implemented by a
government that seeks to promote alternative approaches to the dispute resolution as part of its
civil justice reform agenda . We anticipate that the outcome of this research will provide fresh
stimulus to the current debate on mediation and further baseline data on the attitudes and
perceptions of a wider spectrum of stakeholders on the utility of mediation to resolve
construction disputes in Scotland.

3 Primary Data Collection and Analysis

Against this backdrop, this paper focuses on the utility of mediation as a process of dispute
resolution within the sphere of Scottish construction disputes, as well as the role of construction
participants within the process. It builds upon recent research on the experiences, attitudes
and perceptions of Scottish lawyers to mediation in construction disputes (Agapiou & Clark,
2010; Agapiou & Clark, 2011; Agapiou, 2011).

The research is based upon a questionnaire survey of Scottish construction industry contractors
and sub-contractors’ attitudes towards, and experiences of mediation. An understanding of the
views of construction industry participants towards mediation was essential to establish whether
it had taken root in Scotland as part of the dispute resolution landscape.
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A search in the literature did not produce any widely-based analysis of construction
participants’ opinions on mediation in Scotland. Research into the subject of mediation, as a
dispute resolution mechanism for use in the construction industry has, received some attention
in other common law jurisdictions, such as England, South Africa, New Zealand and Australia.
Such research has generally aimed at establishing the perceptions, attitudes and experiences of
industry participants towards mediation as alternative dispute resolution mechanisms. The
questionnaire survey was deployed to build a better picture of the understanding of mediation,
its various streams and whether these were being used or were at least being considered for use
in the resolution of construction disputes in the Scottish context. The decision was made to
survey both contractors and subcontractors to ascertain whether views were consistent between
the two-part of the industry in Scotland or, if there was variation, how it manifested itself.
Both sections of the industry have aspects unique to themselves and so the questionnaire had to
be tailored to suit these differences. Two forms were produced with the same question themes
and where possible use of exactly the same questions.  We utilised Survey Monkey to gauge
the views of participants relative to mediation. The quantitative data was processed and
analysed using the SPSS 9.0 software package.

4 Research Findings

In this paper we offer a snapshot of recent survey research conducted with Scottish construction
industry participants (mainly small contractors and subcontractors) on their attitudes and
experiences relative to mediation. - The findings discussed below are based on the survey
responses and 63 contractors and subcontractors (hereinafter ‘clients’) conducted in 2011.
Using a membership list of contractors and subcontractors provided by the Scottish Building
Federation (SBF), comprising mainly small and medium sized construction firms, we collected
responses from 63 firms, representing a response rate of around 18%.

4.1 Knowledge levels

The survey first sought to establish basic awareness levels of mediation throughout the Scottish
construction industry base. Around 80% of respondents professed awareness of mediation.
While this seems high, given the decades of publicity and promotion afforded to mediation, the
finding that one in five respondents had apparently not heard of the process may be surprising.
Furthermore, we might speculate that a significant proportion of those who did not respond to
the survey were also unaware of the process. It is also worth noting that although the research
method did not allow us to ask respondents what they thought that mediation entailed, given
that relatively few respondents had practical experience of mediation or felt able to comment on
its merit and disadvantages, we might surmise that there is a general lack of any sophisticated
appreciation of the process at the industry user level. Those that had awareness of mediation had
gathered information on the process from a wide variety of sources including the press/media,
professional bodies, lawyers, colleagues and mediation organisations.

4.2 Policieson mediation use

In contrast to the widespread mediation pledges, for example, by public bodies, large
commercial entities and Scottish law firms to make use of mediation in resolving disputes, only
a small minority of respondents (19%) said that their firm had a policy or practice to consider
mediation. A small number (13%) in fact had a policy or practice never to mediate, while in the
main respondents had no firm policy or practice as regards mediation use. Such findings are not
surprising given the limited experience that the bulk of respondents had with mediation.
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4.3 Training and education

In sharp contrast to the high levels of construction lawyers who had received training or
education in mediation, our survey found that industry participants in the main (88%) had no
such educational exposure to the process. A smattering of respondents had received training
either at university/college or through external training courses. Respondents representing
contractors and subcontractors may emanate from a wide variety of professional and non-
professional backgrounds and the limited reported exposure to educational exposure to
mediation holds few surprises.

4.4 Mediation experience

The first and most striking aspect of the survey is that the vast majority of respondents (around
two thirds) had no direct experience of mediation. From our survey we tracked 37 cases in
which mediation had taken place. The most common types of dispute mediation were change to
scope of work and payment (both 11 cases). Other reported cases included delay, professional
negligence and damages. Change to scope of work and payment were also considered by
respondents to be the two most amenable dispute types for mediation. More research is needed
to ascertain what sorts of construction disputes may by their nature comport better with
mediation, and why. We are currently exploring such matters in follow up interview work.
Despite the very modest levels of take up, in general the mediations that did occur, can be
considered to have been a success. Settlement rates were respectable and generally in line with
levels reported elsewhere. From the reported cases, some 24 settled (65%) with another 5 (14%)
partially settling. We were unable to record what later outcomes occurred in respect of cases
that did not settle at mediation, but there exists significant anecdotal evidence in the field that
mediations which are not successful often proceed to resolve shortly afterwards at an earlier
juncture that would otherwise be the case. Aside from positive results relative to settlement,
parties also seemed generally satisfied with the mediation process, in terms of such factors as
speed, cost, the mediator and outcomes produced, although the data discerned a small measure
of dissatisfaction with the costs time involved in the process. The findings here generally
replicate, however, the positive evidence gleaned in the Scottish construction field from our
recent study of construction lawyers (Agapiou and Clark, 2011). Given reported concerns over
mediation’s lack of coercive power, when compared to formal adjudicated outcomes which may
carry with them the full force of law (at least on a temporary basis), it is notable that the
majority of agreements reached at mediation recorded in the study were reportedly complied
with. This finding may be of little surprise given the growing evidence of durability of
agreements reached in mediation in Scotland (see eg Ross and Bain, 2010; Samuel 2002 (high
levels — 90% and 100% respectively- of mediated settlements recorded adhered to without
further enforcement action in the Sheriff Court Small Claims context). Evidence regarding the
common adherence to mediated outcomes is often attributed to the fact that active participation
in mediation by parties may lead to increased ‘ownership’ of settlements produced (McEwen
and Maiman, 1984).

In terms of why parties mediated disputes, a whole range of reasons were cited, which mirrored
commonly painted advantages of the process, the most prevalent being saving costs and time,
seeking continuation of the business relationship, finding a creative agreement, the low value of
the dispute at hand and assessing the risk of continuing the dispute.

Few parties had declined offers to mediate their disputes, but for those that did, factors which
dissuaded them from mediating including the costs of mediation itself, a belief in the strength of
their legal case, the idea that negotiation could settle the matter and a jaundiced view that the
other side would not mediate in good faith.
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Echoing this, failed mediations were typically blamed on the failure of opponents to
compromise, with some evidence of tactical use and disputes having become too personal to
settle amicably. It is difficult to discern from the findings the extent that lawyer intransigence to
the process acted as a barrier to mediation or successful outcomes therein (although 40% of
respondents to the question suggested that they had experienced being told by the lawyer not to
mediate) . There is substantial evidence, however, of lawyer resistance towards, and cultural
barriers towards mediation within legal circles (Clark 2012, chap. 2). Moreover, as discussed
further below, a significant number of respondents suggested that ignorance and hostility
towards mediation may remain ripe within the Scottish construction law fraternity.

45 Attitudes on mediation

Respondents were then asked to respond to a number of statements about mediation on a scale
ranging from strongly agree to strongly disagree. Many respondents particularly those with no
direct experience of the process, felt unable to offer such views. Nonetheless 25 respondents
(40%) provided their perspectives on a range of key policy and practice issues surrounding
mediation. Some of the main findings in this respect are discussed here. Table 1 illustrates the
frequency and percentage response of respondents’ attitudes to dispute resolution and
mediation.

The vast majority of those that responded to this section were in favour of some sort of
institutional pushing of mediation to put wind in its sails. For example, 76% strongly or
somewhat agreed that judges should refer more cases to mediation. Similarly, 76% strongly or
somewhat agreed that rendering mediation a mandatory first step in court litigation procedures
was an attractive proposition with 71% favouring the widespread use of mediation clauses in
contracts. While such findings favouring mandatory referral to mediation may at first blush
seem surprising, it needs to be remembered that a compulsory form of extra-judicial forms of
dispute resolution (adjudication) is already prevalent within the construction field. Moves
towards compulsory referral to mediation, either through contractual embedding or court
promotion, also chime with recently expressed views that mandating the process may be
necessary to expedite the use of mediation, at least at the outset until levels of acceptance
thereto increase (Peters 2010; Clark 2012, chapter 5). Generally speaking the senior judiciary in
Scotland (save in the employment sphere, where there exists a recently established judicial
mediation scheme in employment tribunals) has done little to suggest an appetite for more
robust court promotion of the mediation (see Clark 2008), although it remains to be seen
whether the current Scottish government’s long awaited legislative response to the recent Gill
review into civil justice (Gill 2009)will enhance the prospects of increased court initiation of the
process taking place.

In terms of who should mediate disputes the respondents were no less unequivocal. Very few, a
mere 4% felt that lawyers made the best mediators, with a whopping 88% stating that in their
view those with industry experience as construction professionals were preferred. While more
nuanced findings shall be ascertained on this issue by the authors in follow up interview work,
the bare opinions expressed here provide food for thought. Such matters tie into the
longstanding debate regarding the identity of the rightful inheritors of the mediator’s crown.

While there is significant debate surrounding whether lawyers are the most appropriate
professionals to act as mediators (Clark 2012, chapter 4), whether subject matter expertise in the
area of dispute is an essential tool in the mediator’s kit bag is also a moot issue.

It is hardly surprising that construction professionals, used as they are to adjudicators with

significant subject matter expertise, should demand the same from their mediators. Respondents
also seemed to favour more directive or evaluative styles of mediation that is contemplated by
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the general, facilitative mediation discourse in the UK. Some 46% of respondents views that
mediators should offer their own opinions on the merits of the dispute at hand.

With regard to other means of resolving construction disputes, a mixed bag of responses was
revealed. Despite the recent push to re-launch Scotland as a centre for arbitration excellence,
few respondents (20%) thought the process well suited to the resolution of construction
disputes. Litigation fared even worse with only 12% of respondents viewing that it passed
muster. This somewhat jaundiced view of traditional forms of dispute resolution were shared
by our respondents to our survey of Scottish construction lawyers, albeit that the lawyers were
more dismissive of arbitration than litigation. Adjudication, the default process of dispute
resolution in many standard contracts, which attracted high levels of praise in our recent survey
of construction lawyers (with some 84% stating that the process was well suited to the
resolution of construction disputes), did not so fare so well with our client respondents with
only 25% viewing it in a similar positive light to the lawyers. At first glance, this seems a
striking contradiction.

Obviously the current work is a small study and the findings must be viewed with caution but
this negative general appraisal of adjudication chimes with recently voiced judicial concerns
(Macob Civil Engineering Ltd v. Morrison Construction Ltd"; William Verry (Glazing Systems)
Ltd v. Furlong Homes Ltd?) about the unsuitability of the process for handling more complex
matters and anecdotal tales of poor quality adjudicators. A significant number of respondents
(47%) did view however that the prominent place enjoyed by adjudication in the construction
dispute resolution landscape blocked out scope for increased mediation use. The unestablished
nature of mediation may perhaps thus mean that it often fails to comport with the general modus
operandi of clients and their lawyers in terms of dispute resolution pathways.

In terms of other barriers to mediation’s growth, respondents saw both a lack of awareness of
mediation (63% strongly agreed or somewhat agreed) and a negative perception of the process
(50% strongly agreed or somewhat agreed) existing within the construction industry as stifling
mediation’s promise. Interestingly they suggested that construction lawyers similarly may act
as roadblocks to mediation’s journey in the construction sector by dint of their ignorance of the
process (43%) and negative perceptions of it (42%). Although the possibility of socially desired
responses cannot be ruled out, respondents were generally keen to play down, however, any
notion that the supposed macho, adversarial environment of the Scottish construction sector
militated against a role for mediation therein. In this sense, only 16% of respondents agreed
with the statement that “If I participated in mediation more often my standing amongst
colleagues would suffer”.

Table 1: Breakdown of frequency and percentage response of respondents’ attitudes to mediation

Attitudes Strongly | Somewhat | Somewhat | Strongly | Don’t | Response
agree agree disagree disagree | know Count

! Macob Civil Engineering Ltd v Morrison Construction Ltd [2000] 75 Con LR 101
2 William Verry (Glazing Systems) Ltd v Furlong Homes Ltd [2005] EWHC 138 (TCC),
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If | participated more often 0 4 6 12 3 25
in mediation my standing 0% 16% 24% 48% 12%
amongst colleagues would
suffer
Mediation is inappropriate 2 13 5 4 1 25
where there is a power 8% 52% 20% 16% 4%
imbalance between the
parties
Judges should refer more 7 12 3 3 0 25
cases to mediation 28% 48% 12% 12% 00%
Making mediation a 6 13 4 2 0 25
mandatory first step in the 24% 52% 16% 8% 0%

construction industry would
be a positive development

Lawyers make the best 0 1 15 5 4 25
mediators 0% 4% 60% 20% 16%

Those with substantial 9 13 1 1 1 25
knowledge of the area of 36% 52% 4% 4% 4%

dispute make the best

mediators

Litigation is generally well 0 3 10 8 4 25
adapted to the needs and 0% 12% 40% 32% 16%
practices of the construction

community

Avrbitration is generally well | 0 5 10 4 6 25
adapted to the needs and 0% 20% 40% 16% 24%
practices of the construction

community

Adjudication is generally 2 4 13 1 4 24
well adapted to the needs 8.3% 16.7% 54.2% 4.2% 16.7%

and practices of the
construction community

Default to adjudication in 0 10 7 2 5 24
many construction disputes | 0% 41.7% 29.2% 8.3% 20.8%
renders mediation obsolete

Mediation suffers from a 1 11 5 4 2 23
lack of coercive power 4.3% 47.8% 21.7% 17.4% 8.7%
Mediation is an opportunity | 2 12 5 6 4 23
for lawyers to offer further 8.7% 52.2% 20.8% 25% 16.7%
services to their clients

Lawyers will lose money if | O 9 23 16 8 24
mediation grows 0% 37.5% 46% 32% 16%
Suggesting mediation to an 0 3 10 10 1 24
opponent is a sign of 0% 12.5% 41.7% 41.7% 4.2%
weakness

Construction contracts 2 15 5 1 1 24
should contain a mediation 8.3% 62.5% 20.8% 4.2% 4.2%

clause

A barrier to mediation’s 2 10 6 2 4 24
development in Scotland is 8.3% 41.7% 25% 8.3% 16.7%

its negative perception
among construction industry
participants

A barrier to mediation’s 1 9 5 3 6 24
development in Scotland is 4.2% 37.5% 20.8% 12.5% 25%
its negative perception
among lawyers

28



RICS COBRA 2012

10-13 September 2012, Las Vegas, Nevada USA

Mediation training should be | 3 11 5 2 3 24
compulsory for lawyers 12.5% 45.8% 20.8% 8.3% 12.5%
There is a lack of awareness | 1 9 5 1 7 23
regarding mediation 4.3% 39.1% 21.7% 4.3% 30.4%
amongst the legal fraternity

in Scotland

There is a lack of awareness | 4 11 4 2 3 24
regarding mediation 16.7% 45.8% 16.7% 8.3% 12.5%

amongst the Scottish
construction industry

Mediation is of more utility | 1 7 10 4 2 24
in low value disputes 4.2% 29.2% 41.7% 16.7% 8.3%
Mediators should offer their | 3 8 6 2 5 24
opinion on the merits of the | 12.5% 33.3% 25% 8.3% 20.8%

dispute before them to the
parties involved

5 Conclusion

This is a modest study and a first foray into client research in the area. Further research is
required to shed more significant light on the findings unearthed here. In short, however, we
can note that at the industry user level, and in respect of smaller firms at least, mediation may
remain largely unnoticed, its potential unrealised. Take up is low and sophisticated awareness of
the process and the benefits it can reap for participants scant. Much effort thus far has been
expended selling mediation to lawyers through educational drives, conferences, seminars and
training. Such endeavours targeting undoubted key players in mediation’s progress is useful
and continuing evidence of the same can be seen, for example, through the recent Law Society
of Scotland’s, ‘Embedding ADR in Civil Justice’ conference.®> Much more needs to be done on
the ground in repeating and escalating such efforts for the client base, however.

This is particularly true because in line with evidence worldwide, as our study suggests, when
parties do try mediation, they generally enjoy it and often settle their cases. Much research has
also suggested that parties (clients and their lawyers) often become repeat players in the process
and champions for its cause. Crossing the Rubicon is the hard part. While lawyers may often
act as gatekeepers to dispute resolution methods by dint of their traditional dominance in the
lawyer-client relationship, recent evidence suggests that clients may be increasingly wrestling
control back from their legal advisors in such matters (Clark, 2012, chap. 2) and thus direct
selling of mediation to the client base may be of increasing importance to help inform their
dispute settlement deliberations.

Further institutional scaffolding that may help to expedite use of mediation in the Scottish
construction sector such as court promotion, professional rules mandating discussion and
consideration of the process and contractual embedding remain largely absent in Scotland.

There remains much ambivalence from legal professional in Scotland (and the mediation
community itself for that matter) regarding the extent that participation in mediation should be
any sense propelled through arm twisting (Clark and Dawson, 2007; Agapiou and Clark, 2011).
Nonetheless our survey suggests that the appetite for stiffer measures to drag parties into the
mediation process may be stronger amongst the client base, at least for those who have had
successful experiences within the process.

® 16" May 2012, Edinburgh
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Abstract:

Purpose - Although it is the favoured choice to settle construction disputes in Kuwait,
mediation has been rarely used due to some barriers (cultural difficulties and lack of
awareness of mediation). This paper explores the deciding factors to use mediation with
construction projects disputes, plus the barriers to mediation. Also, this paper presents the
findings of what ADR strategies are currently been implemented by different organisations in
Kuwait, to avoid litigation. Finally, elimination instruments to the barriers were revealed in
this study.

Design/methodology/approach - Two sets of interviews were conducted in Kuwait, with 27
workers in the construction industry, to explore the preferred form of ADR, to identify the
main reasons, in terms of culture and awareness aspects, for not adopting the existing ADR
forms in construction disputes.

Findings - Mediation and conciliation roles are exist in Kuwait, these regulations were
designed for the purpose of avoiding litigation by different organisations. Interviewed
workers preferred resorting to mediation in order to settle construction disputes. However, a
number of barriers to mediation were explored. The barriers to mediation are found to be,
mainly, lack of awareness and another six cultural aspects.

Research limitations/implications - Confidentiality nature of disputes, especially in the
Kuwaiti/Arabic culture, was the significant concern of the respondents. Additionally,
preparing preliminary sessions due to the low level of knowledge in ADR gave an additional
challenge to this research. Finally, translating the interviews’ questions from English to
Arabic and translating the results from Arabic to English during the transcription and analysis
periods, needed extra time and efforts than normal research’s transcription and analysis.

Originality/value - The paper provides original data on the practice and barriers to mediation
in the construction industry of Kuwait.

Keywords:
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Alternative dispute resolution ADR, Awareness, Barriers, Kuwait construction industry KCI,
Culture, Mediation.

1 Introduction

Litigation as a formal way of dispute resolution is time consuming, costly, adversarial and
damages, if not destroys, relationships and reputations. Construction law researchers revealed
many alternative forms to litigation and arbitration, also in Kuwait different organisations
prepared regulations for different forms of alternative dispute resolution. Although two forms
of alternative dispute resolution ADR (mediation and conciliation) exist in two different
documents produced by two bodies in Kuwait, these ADR guidance are rarely been used
because of some barriers. A two-stage interview survey was conducted in Kuwait to
investigate the need for ADR in the construction industry and the preferred form of ADR by
industry and the reasons of preferring the named form. Furthermore, the causes of the delay
of employing the existing forms of ADR in construction industry were under focus.

The cultural and knowledge barriers to employing different ADR forms in Kuwait were
explored during the conducted interviews. Different themes from the open ended questions
were found. In addition, several suggestions to eliminate these barriers were recommended
from the interviewees.

As a part of an ongoing PhD which explores the possibility of implementing different forms
of ADR to settle construction disputes in Kuwait, this study highlights the barriers to
employing the existing forms of ADR in settling construction disputes. In particular, barriers
to the use of mediation were researched through two sets of interviews conducted in Kuwait
with 27 specialists in the construction industry of Kuwait from different sectors. The
interviewees’ perspectives provide a representation view and were picked randomly. All 27
interviewees, in both stages, were chosen randomly from different sectors based on their
experience in the construction industry as well as their familiarity with construction disputes
in the private sector.

Briefly, findings of this study can be summarised under two main headings: lack of
awareness in mediation; and cultural concerns to use mediation. These matters were found to
be the main barriers to the employment of mediation in order to resolve construction disputes
in Kuwait. Afterwards, the resolutions to these barriers to mediation were indicated in this
brief study.

1.1 Aim and objectives of this study

This paper arises out of a PhD study seeking to improve dispute resolution in the Kuwaiti
construction industry. The main aim of the paper is to explore the barriers to ADR in the
Kuwaiti construction industry, which has been achieved through the following objectives are
as follows.

e To explore the requirements of Kuwaiti construction industry (KCI) in terms of
resolving construction disputes in Kuwait.

e To identify the barriers to ADR in KCL

e To recognise ways to overcome the identified barriers.
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e To identify and explore good practice and the role of ADR (mediation).

The mentioned objectives, of this paper, are the vital objectives of the whole PhD research,
which are concentrating on the data collection and analysis chapters of the mentioned PhD.

1.2 Research limitations/difficulties

Respondents to such studies are difficult to be found, particularly in Kuwait, where the
culture makes them keep their conflicts and disputes to the highest level of confidentiality. In
which, small number of respondents who have got the desire to be interviewed replied to both
interview stages’ calls. Some respondents, because of confidentiality, have not answered
every question that was asked in the interview. Some other interviewees declined to mention
their project’s titles, furthermore, some wished to remain anonymous. All respondents and
the company names have thus remained confidential in this study, due to the commercial
sensitivity of the subject.

Because of the low level of knowledge and lack of awareness in ADR, a preliminary session
for the actual interviewees was used to ensure that they understood the concept and principles
of ADR and the aim of the whole session was to ensure non-bias and reliable data to
eliminate the possibilities of unreliable outcomes. To ensure true judgement of the outcomes
after the explanation session which was based on literature and been given before each
interview, both interviews’ questions and the above mentioned session was prepared by the
authors and translated, from English to Arabic, with the assistant of independent expert.
Additionally, during the transcription and analysis periods, translation (from Arabic to
English) was a must. Translation in the transcription period was conducted directly by the
authors and was checked by an independent body.

2 ADR forms in Kuwait

Cheung (1999) states that alternative dispute resolutions arose in the last two decades as a
response to the high cost and lengthy process associated with arbitration and litigation.
However, ADR procedures tend to be relatively informal, but their range is very wide (Uff
2005). In the United Kingdom different types of ADR mechanisms have been used in order to
amicably resolve disputes in construction projects, such as conciliation, mediation, mini-trails
and adjudication.

A review of the literature in Kuwait, in depth, proved that there are amicable alternative
dispute resolution ADR regulations already in existence. These were prepared by: Kuwait
Chamber of Commerce and Industry (KCCI) issued a document called (Nedham Al-Tawfeeq
w Al-Tahkeem Al-Tejari: Conciliation and Commercial Arbitration System); and Kuwait
Lawyers Association (KBAR) issued (Al-La’eha Al-Ejra’eyah w Al-Nedham Al-Asasi: The
Procedural List and The Basic System). In addition, Kuwait Society of Engineers (KSE)
which established a department called ‘Kuwait Mediation and International Arbitration
Chamber - under construction’ they are preparing to issue a document called (Qawaed Al-
Wasatta w Al-Tahkim Al-Ekhteyari fi Al-Masharie Al-Handasia: Regulations of Mediation
and Optional Arbitration in Engineering Projects).

2.1 Conciliation

The Arabic translation of conciliation is “Al-Tawfeeq”. Conciliation, as a commercial
alternative dispute resolution in Kuwait has been provided by Kuwait Commercial
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Arbitration Centre which was established on the 14™ of November 2000 as an accredited
centre in KCCI. Although this document does not give the conciliator(s) in Kuwait the right
to produce binding decisions, conciliator(s) can contribute towards convergence of views. To
have the ability to consult The Kuwait Commercial Arbitration Centre, to use conciliation as
a type of alternative dispute resolution, there needs to be the following clause included in the
contract.

“Any dispute arises upon this contract to be referred to the conciliation in accordance to the
provisions contained in the Conciliation and commercial arbitration system of Kuwait
commercial arbitration centre”.

In addition to having this clause in the contract, to resort to conciliation, the disputants should
have the desire to settle their dispute amicably and agree about conciliation. Agreeing to
participate in the ADR processes is the most important movement towards choosing
conciliation. This was found to be the main reason to why the usage of this and other types of
ADR was poor. This conclusion was based on the interviews which will be discussed soon.
The procedure of ‘conciliation’ in Kuwait is found to apply the conciliation regulations of the
United Nations Commission on International Trade Law (UNCITRAL). The board of the
centre forms an executive committee out of five members, which nominates the conciliation
body in accordance with clause 14 of the previously mentioned document. The conciliation
body contains either one member or more, who can be selected from the committee itself or
externally, to conciliate in the dispute.

Clause 18 of the document states that the party who has the desire in conciliation submits a
request to the secretariat of the centre. The request must include a list of the dispute’s facts
together with the applicant’s point of view reinforced by supporting documents. From their
side, the centre’s secretariat informs the other party about the conciliation request within
seven days from the submission day, the other party should reply within fifteen days from the
date they were informed, expressing their point of view about the dispute.

The conciliation body studies the case and then invites the disputants for a hearing; the
body’s main mission is convergence of views, if they agreed about the final version of
settlement, then this agreement should be signed. The conciliation body must finalise its
mission within three months after their first meeting, extendable to another three months (if
needed) by the committee’s decision. In the case of a conciliation failure, the disputant’s
rights would not be affected with any shown or written during the conciliation processes.
Finally, the centre provides the disputants, based on their request, with a certificate which
describes how the centre viewed this dispute, the reasons why the conciliation trial was failed
to settle it, without expressing any comments or views about the dispute.

Some contracts include recourse to a conciliator empowered or required to express his/her
provisional view on the merits of the case (Uff 2005). Cheung (1999) stated that Conciliation
and Mediation are very similar in both: nature and process. However, the difference has been
positioned on the degree of participation by the neutral person. Street (1992) concluded that
Conciliation seems to be the preferred choice in international and European usage. Uff (2005)
concludes conciliation as “a form of aided settlement in which each side present a summary
of its case, in trail mode and using advocates and experts, before a tribunal composed of a
senior representative of each side and natural chairman”.
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2.2 Mediation

Stipanowich (1997) argues that mediation “is the most popular and familiar of settlement-
oriented alternatives among contractors, design professionals and attorneys”, and he adds that
“its popularity appears to be a direct reflection of the relatively positive experiences all these
groups report with the process. Construction attorneys generally perceived mediation to be
the most effective approach for achieving a wide range of goals, including reducing the cost
and duration of dispute resolution”, and this is depends on “where parties are able to agree to
mediate after disputes arise”.

“Mediation, involves a neutral person finding middle ground between the positions of the
parties with the aim of achieving a negotiated solution acceptable to all parties. However, in
North America and Australia mediation is pre-eminent and in Hong Kong mediation is the
favoured choice” (Sayed-Gharib etz. al. 2010; after Uff 2005; Street 1992 and Cheung 1999).
A role of mediation has been provided, on January 2004, by Kuwait Lawyer’s Association
Arbitration Centre which is a centre at the KBAR. In the introduction of their document, the
general manager of the Centre, approved that “employing ADR is not ware or brand that we
should mention its advantages anymore but it is a must which been imposed by the reality of
today’s international commercial”.

Opposite to conciliation, the mediator is not contributing to the decision, nor are they pushing
any of the disputants towards a settlement. Based on the previously mentioned documents,
the main role of the mediator is to neutrally propose the effective procedure(s) towards an
effective settlement for the dispute, as if they could do with resorting to expert determination
in some points or to resort to arbitration in others. Resorting to A/-Wasatta, which is the
Arabic translation of mediation, should be agreed by disputant parties of any contract. Again
the following clause has been proposed by the general manager of the Kuwait Lawyer’s
Association Arbitration Centre.

“In case of a conflict between parties upon explanation, application or implementation of this
contract to be referred to the mediation process of the Lawyer’s \Association Arbitration
Centre in the State of Kuwait in accordance to the procedural list and the basic system of the
centre”.

Another future role of mediation is under preparation and will be provided by The Kuwait
Mediation and International Arbitration Chamber which was established on September 2010
by KSE. The main purpose of this chamber is to initiate roles of mediation and arbitration in
construction disputes of Kuwait. Similar to conciliation, resorting to mediation should be
agreed between parties in all cases, which can face different types of barriers although the
role of mediation exists and useful. The barriers to mediation will be discussed in details
derived from interviews held in Kuwait with workers in the construction industry who had
experience in solved and unsolved disputes.

2.2.1 Regulations of mediation at Kuwait society of engineers

By late 2010, the KSE had established a department called The Kuwait Mediation and
International Arbitration Chamber which is still under construction, this department is aiming
to issue a document called (Qawaed Al-Wasatta w Al-Tahkim Al-Ekhteyari fi Al-Masharie
Al-Handasia: Regulations of Mediation and Optional Arbitration in Engineering Projects)
which should be concerning the dispute resolution in construction projects in specific and all
types of engineering projects in general.
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The Kuwait Mediation and International Arbitration Chamber’s chief revealed that the main
purpose of establishing this chamber under the society of engineers in Kuwait is to decrease
resorting to litigation in order to resolve construction disputes. As they have found that
litigation is an impediment to a project’s progress and growth, they are intending to adapt the
spirit of UNCITRAL regulations to be consistent with the Kuwaiti Civil Code. By then they
will be ready to mediate in construction disputes. He added that the chamber will train
mediators in the future to fill the needs of the construction industry in Kuwait.

2.2.2 Doubts to mediators

Brooker (2007) suggests that when a mediator ‘gives advice or offers opinions’ for any party
in the dispute, this will affect the credibility of the mediator in which risks ‘alienating’ the
whole process. Apparently, this is the case in the Kuwaiti culture, since it is a small
community, which makes finding mediators without any type of relationships with one or
both parties rare, if not impossible. In this regards, interviewees in Kuwait have been asked
about the mechanism of trusting a third party while resolving construction disputes in Kuwait
in terms of culture.

2.3 Section 2 in brief

The above recent findings gave the PhD research a new direction, since these regulations are
not well-known and not been used regularly in resolving construction disputes. The essential
issue of this study is that for some reasons the above detailed forms of ADR are not
widespread, however, causes of this shortage were asked in the second stage of the
interviews. It is always easier to resort to either mediation or conciliation if it is printed in the
contract on the bases of previous agreement between parties, however, resorting to any
amicable method of ADR (e.g. mediation and/or conciliation) is always voluntary for all
disputants and it is all about the conformity between parties.

In fact, it is all about agreement between parties either before the occurrence of dispute,
during the contracting phase, or yet after the dispute occurred between parties. In both cases,
before or after the occurrence of dispute, the construction parties are always faced with
existing barriers towards ADR. Although some interviewees preferred arbitration, just
because it has a binding decision, most interviewees preferred mediation as an alternative
dispute resolution in construction disputes. This suits the traditional Kuwaiti culture. For this
reason, in this research, barriers to mediation in construction disputes will be considered only.

3 Methodology

A set of 11 qualitative interviews, furthermore, another set of 16 qualitative interviews were
conducted in Kuwait with workers in the construction industry during October to December
2009 (1% set) and November to December 2010 (2nd set). Interviewees were selected based on
their experience in construction disputes based on preliminary interviews conducted in
Kuwait during December 2008 to February 2009 (Sayed-Gharib et. al., 2010). Face-to-face
interviews are the most suitable method to collect data in Kuwait, for the sole reason that
culture and the social environment in Kuwait depend on eye contact and direct conversation.
That is why another stage with more detailed questions has been conducted latter on.

The first set of interviewees was selected randomly on the basis of their professionalism in
construction projects and familiarity with construction disputes, regardless the sector that
they were working for. Consequently, interviewees in this stage were selected from different
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sectors. For this reason, this stage of interviews was broad and open not as specific as the
next stage of interviews, however, in the second set of interviews, all interviewees were
selected for experience in construction disputes in the Private Sector. Finding interviewees,
who have had experience in construction disputes, was with the help of the KSE and the
KBAR in which these two organisations have got data of different types of workers in the
construction industry who have been involved in disputes previously. The interviewees, in
this stage, ought to be categorised as follows: three were reported as investors in construction
projects; four consultants in construction field; and a further four experienced contractors in
construction projects. Others were: three lawyers experienced in construction disputes; and
two experts who act as third parties (i.e. mediators, conciliators and adjudicators) in
construction disputes.

The data of the interview revealed that most workers in the construction industry believe that
mediation gives a better deal, compromises a solution, shows neutrality, has a non-binding
agreement unless signed, is a non-adversarial method, takes a shorter time, is a confidential
process, is a flexible procedure, maintains relationships and it is a voluntary process.

Although most of the interviewees agreed that mediation offers massive amounts of benefits,
participants commented on the barriers to workability of mediation in construction disputes in
Kuwait. The data analysis established an approach to improve employing mediation against
the mentioned barriers which frustrated the implementation of mediation in spite its existence
in different industries institutes of Kuwait.

3.1 Data analysis

Both sets of interview data were analysed manually by taking matching themes from
interviewees’ responses. Considering that different words have different synonyms, and
sometimes different synonyms have got different meanings. Nonetheless, translating the data
from Arabic to English, added a difficulty of different translations. (See ‘Research
limitations/difficulties’ section below).

3.2 Broad-spectrum of the outcomes

3.2.1 First stage of interviews

e Signs of preference of mediation.

¢ During identifying the requirements of KCI found that there is a cultural problem and
lack of understanding of ADR.

e Justification of focusing on construction disputes resolution in private sector.

3.2.2  Second stage of qualitative interviews

e Poor usage of the existing ADR forms.

e Having a preference of mediation rather than any other ADR, in order to resolve
construction disputes.

e Suffers of Lack of awareness in the amicable alternative dispute resolution
(mediation).
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e People in Kuwait need edification of ADR and the benefits of ADR.

e Not only workers in the construction industry but the whole public of Kuwait need
this type of education, because each individual will be involved in construction of at
least their own house.

e Important concerns (based on culture) for instance: trust and integrity of “ordinary”
third party dispute resolution process.

Specific data analysis, detailed outcomes description and discussion are specified soon, just
after the research limitations/difficulties and literature review.

4 ADR not litigation or arbitration

Six interviewees, out of 27 interviews with professionals in construction industry, preferred
not to resort to ADR in case of dispute in construction projects and keep the existing
applicable route (five interviewees preferred arbitration and only one interviewee preferred
litigation). The interviewee (a senior lawyer) who preferred litigation had doubts about the
workability of voluntary nature of ADR in Kuwait, as people there do not have the will to use
such process and they have got used to adversarial forms of dispute resolution. In addition,
the interviewee praised the dignity, integrity and impartiality of the judicial authorities. He
added “middle eastern culture trusts judicial authorities, and believes in their integrity and
impartiality which makes it too difficult to trust neither a third party nor accepting the idea of
ordinary person”. Finally, because this respondent was interviewed in the second stage, he
shared some barriers to ADR with other interviewees, which will be discussed later (see
barriers to mediation below).

The other 5 interviewees, who preferred arbitration, have not refused ADR because they are
not good alternatives to litigation and/or arbitration; their key reason was in preferring
arbitration that ‘it is binding’. In other words, they have got doubts to the success of the non-
binding processes. However, they have all shown their disapproval towards the high amount
of arbitrators’ fees and the long time procedure of arbitration (minimum six months) in
Kuwait, which is longer than litigation in some cases. Since (82%) of interviewees agreed on
ADR and as the objectives of this paper are to explore and study the barriers to ADR
(mediation), so the interviewees who refused resorting to ADR in construction disputes will
be neglected for now.

5 Mediation in Kuwait

The 15 interviewees out of 27 (71%) who agreed on ADR, preferred mediation as an
alternative to litigation and/or arbitration in construction disputes, which suits the situation in
Kuwait due to different reasons (will be discussed soon). Nevertheless, they mentioned some
barriers to mediation, which will be revealed later. Another 11 interviewees (29%) were
distributed as follows: only one (5%) selected conciliation whereas another five (24%) had no
clue what to choose, notwithstanding they have agreed about ADR. However, the five
interviewees who did not decide what ADR to choose, they were not able to make a decision
because of their lack of knowledge in ADR (see barriers to mediation below).
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5.1 Conciliation in Kuwait

Only one expert interviewee selected conciliation because of the involvement of the third
party in terms of advising the disputants, this interviewee (a lawyer/ex-consultant) had real
concerns about the neutrality of the third party. In which the interviewee preferred to give the
opportunity for the independent third party to express their views frankly, so both disputants
can discover whether the third party is neutral or not, that was why he have not chosen
mediation as the best practice

Furthermore, all interviewees have agreed about the barriers to ADR and they do believe in
the same barriers to mediation with believers of mediation. The next section demonstrates the
‘raison d'étre’ of mediation which was presented in the literature reinforced by the
interviewees perspectives.

5.2 Why mediation?

Although mediation was preferable in both stages of interviews, detailed reasons of
preferring mediation were asked during the second stage of interviews only. That is why only
twelve interviewees out of sixteen (who decided that ADR is more convenient than litigation
and/or arbitration in the second stage of interviews) will be taking into account for this
section. Out of 12 interviewees only nine insisted that mediation is the most suitable form of
ADR for construction dispute resolution, one preferred conciliation and two interviewees
have not had any clue what sort of ADR to choose. Different factors have been argued by the
interviewees (i.e. duration and cost of dispute resolution, different effects of the settlement
and the nature of the process and the third party in between).

5.2.1 Shorter time

All respondents insisted that mediation saves parties’ time which can be wasted through long
process and routine of litigation. Two interviewees, a contractor and a consultant, declared
that “actually we are looking for shorter process to settle our disputes”, whilst other
interviewees’ opinion was not far away from that. Four interviewees (an investor, two
contractors and an expert) agreed about that arbitration did not achieve the purpose that it was
found for. Arbitration was found to make process shorter and faster, contrary it made it
longer, slower and more expensive (the cost will be discussed below).

5.2.2  Cheaper/cost effective

Disputants are always seeking for lower costs to resolve their disputes. An investor confirmed
that “Gaining money is what we are working for, and thus there is no reason to waste it in
courts”. Although the court’s fees are very cheap comparing with the claim’s amount (0.01%
in best cases), the cost of lawyers are too high (50-60% of the claimed amount). In the words
of an interviewed contractor “lawyers cost is an extortion”. Two out of three interviewed
lawyers objected about the high cost of lawyers and demonstrated that ‘lawyers can be in
long-term contract with firms, so they take their disputes with no extra fees, it is just the
yearly agreed payment!” On the other hand, when arbitration produced to be an alternative to
litigation, it was meant to be cheaper and faster as mentioned above, but in fact it became
approximately equivalent to litigation in terms of cost if not more expensive, however,
lawyers agreed with other respondents (100%) about the effective cost of mediation.
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5.2.3 Maintaining relationships

Relationships are always an issue in any kind of conflicts. To maintain relationship (either
social or business) disputants must show tolerance and forgiveness toward each other and the
conflicted case in between. Nine interviewees (all contractors, consultants and investors)
have had the potential to waive their rights in the sake of maintaining their relationships with
other parties furthermore their reputation in the market, since it is small community.
Definitely, lawyers and mediators have not had an opinion in this part simply because they
have not got a right to be waived. Yet, all respondents thought that resorting to mediation
offered an advantage to the construction industry, in which it keeps the favourable relations
between the parties. Moreover, the mediation option preserves the disputants’ reputation
between other workers in the industry. Also, mediation can improve the reputation of the
parties in some cases, in the sense of they are flexible in emulation to conflicts and do not go
extreme in antagonism.

5.2.4 Compromising better deals/flexibility

Negotiating around a dispute most likely gives a better deal, whether parties reached an
agreement or they have not. Richbell (2008) insisted that “mediation provides the opportunity
for the whole story to be told” wherein disputants will have the chance to listen to each other
rather than facing each other in the court or arbitration process. The best deal can be reached
while going through litigation process is (Win/Lose) situation, and most likely its
(Lose/Lose) situation (Sayed-Gharib ez. al. 2010). However, because mediation is not a legal
argument, both/all parties can be winners, (Win/Win) situation, since in mediation all of the
disputants have to agree and say YES to the deal.

Nine interviewees, who agreed about mediation, concurred that having the negotiation
opportunity with other parties, with the attendance of a neutral third party, always gives them
more comfortable and stronger position in their standpoint. In addition to that, mediation
process could reveal for them their own mistakes, if any.

All interviewees, even the ones who did not prefer mediation as ADR to construction
disputes, believed in dealing with the dispute by mediation, definitely, results (Win/Win)
situation. Not only money wise, but maintain relationships and keeping reputation can be
accounted as winning matters in the case of mediation succeeding. This confirms that, the
interviewees who did not agree about mediation, either did not accept as true that mediation
is booming, or they did not understand what is mediation and how does it work.

Parties resort to dispute resolution in order to defend their possessions and rights. Aiming to
get hold of the whole rights might cause losses in other sides of the projects itself or parts of
the whole organisation. Disputants can share the (Win/Win) position by compromising a
solution, assuming that achieving hundred percent solution, (Win/Lose) situation, is
impossible by confrontation. 8 of the interviewees granted that mediation is all about
compromising a suitable solution, which might not fit most of the disputants’ desires, but it is
a fair agreed solution.

5.2.5 Non-adversarial

“Move away from adversarial methods” (Ilter and Dikbas 2009) because adversarial schemes
in dispute resolution irritated parties in terms of their stability in the market and relationships
with other parties. Eleven interviewees believed that their organisations definitely will be
effected if they had a case in the court, one of the interviewees described being in court as “a
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headache”. Additionally, number of interviewees preferred, in previous disputes, to neglect
their rights rather than going through litigation procedures.

5.2.6 Confidential

Confidentiality is very important issue in construction disputes, since it reflects on the
parties’ reputations and relations with others. Reputation in construction industry is case
sensitive; it can be affected by having many cases in the court, and “in fact libellous nature of
litigation may perhaps damage anybody’s reputation” said by an interviewed investor in
construction projects. Protecting parties’ reputation is all about confidentiality of the dispute
resolution process. Eight respondents agreed that mediation provides the meant confidential
process.

5.2.7 Non-binding

The mediation’s agreement is not binding for disputants, unless they have signed an
agreement, which allows the disputants to resort to litigation during the process or even after
the decision was made (before signing the agreement). The non-binding nature has
encouraged six respondents to prefer mediation as a trial to settle their dispute before falling
into arbitration/litigation routine. Yes, some interviewees argued that this opportunity can be
misused (i.e. to delay the opponent and/or to decrease their chances of winning) but
mediation worth trying in which it can save massive efforts.

5.2.8 Voluntary

Although mediation is known as a voluntary process, it has been addressed as an advantage to
mediation by only four interviewees in Kuwaiti construction industry. The humble percentage
indicates lack of acceptance of voluntary mediation and they do prefer mandatory mediation
instead which will be revealed soon.

5.2.9 Neutrality

The neutrality of an ordinary third party, not judicial body, is always a question, however,
barely two of interviewees accepted that a well trained third party (mediator) is trustworthy,
and these two were mediators no doubt. The low percentage can be considered as a deciding
factor to mediation. There is a significant percentage of interviewees show doubt on
neutrality of mediators (read doubts on neutrality below).

5.2.10 Summary

Nine deciding factors to mediation (see Figure 1) have been agreed by interviewees, the level
of agreement varies due to lack of awareness on mediation, however, the short illustration
brief sessions were enough for the interviewees to recognise the appropriateness of using
mediation to resolve construction disputes. The deciding factors to mediation in this study
were picked up from the general speech with the interviewees as themes, with consistency to
the advantages of mediation in the literature. The last three factors, which had results of 50
per cent and less, were faced with some disagreement by number of interviewees. The
disagreement will be discussed below as ‘difficulties to use mediation’.
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Figure 1: Deciding factors to mediation (advantages)

5.3 Recognition of appropriateness

A huge percentage of interviewees (71 per cent) agreed about the appropriateness of
mediation, but due to lack of awareness about it, the usage of mediation was poor in
construction disputes. The above mentioned documents conditioned resorting to ADR by
certain clauses should be in the contract. Richbell (2008) concluded that ‘just because the
contract does not specify mediation, it does not mean parties cannot use it” parties can always
agree to resolve their dispute in any form of dispute resolution, however, mediation or any
other sort of ADR must be agreed in due course before it is too late. On the other hand,
respondents consented that resorting to mediation, initially, sounds like an easy choice and a
smooth process but in fact it is not. There are other difficulties to employ mediation in
Kuwaiti construction disputes, these difficulties will be called barriers to mediation. The
following sections demonstrate the Kuwaiti perspective upon the barriers to mediation in
construction disputes from the interviewees’ experience.

5.4 Difficulties to use mediation

Although the last three (above mentioned) advantages of mediation are common in the
literature, and agreed by small percentage of the interviewees but they led the authors to a
significant problem toward employing mediation. The data provided indications of
difficulties to use mediation. Authors have recognised lack of approval towards ADR due to
the lack of acceptance of the said advantages as advantages from large percentage of
interviewees, furthermore, some other difficulties to use mediation found during the second
stage of the data collection period.

5.4.1 Binding vs. Non-binding

Half of the interviewees were encouraged to prefer mediation to its non-binding nature.
Despite the fact that 33 per cent claimed that the decision after mediation trail must be
binding once disputants agreed to resort to mediation, no doubt, they do not know enough
about mediation. Disputants always, not only workers in the construction industry, have got
concerns of their opponents’ intentions. The rest of the 17 per cent did not have any clue in
this regards because of their lack of awareness.
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In addition to the above mentioned 33 per cent of the twelve interviewees who agreed about
mediation but not it is non-binding nature, there are the interviewees who have chosen
arbitration for this reason which rises that percentage to 47 per cent out of the whole set of
interviewees. This high percentage puts a question mark in front the non-binding nature of
mediation, however, Richbell (2008) insisted that is dangerous to give the mediator the
chance to recommend a binding decision for many reasons; the mediator may use or reveal
confidential information given by parties, it can destroy the mediator’s neutrality for one of
the parties or both, and by binding decision of mediator parties abdicate the opportunity of
having a (Win/Win) situation because any third party’s decision can be, often, (Win/Lose) to
one of the parties.

5.4.2 Mandatory vs. Voluntary

Only 33 per cent considered the voluntary nature as an advantage to mediation, while 67 per
cent thought making ADR compulsory by obligating disputants to go through ADR forms
before resorting to litigation/arbitration was important, however, from this huge percentage it
seems that ADR got to be a mandatory clause in the contract, not an optional choice, in case
of dispute, and this could be one of the causes of limited spread of mediation so far.

5.4.3 Doubts on neutrality

Nearly 17 per cent of the interviewees (mediators only) believed in the neutrality of an
independent and well trained third party. Surprisingly, 42 per cent of interviewees did show
lack of trust in the third party’s neutrality neither integrity, on the grounds of that this third
party is an ordinary person not judicial body, in addition to that Kuwait is a small country and
the opportunities of knowing each other are very high. The rest of the interviewees (41%) did
not comment on this part as they are not aware of the situation.

The three above revealed difficulties pave the way for barriers to mediation’s widespread in
resolving construction disputes of Kuwait. The early findings (barriers to mediation) will be
discussed below, in details, in order to diagnose the situation and limitations of employing
mediation in the construction disputes.

BARRIERS TO MEDIATION IN KUWAITI CONSTRUCTION DISPUTES FROM
INTERVIEWEES PERSPECTIVE

During the second stage of interviews and after discovering, from the first stage of
interviews, that the existing ADR process’ in Kuwait are rarely used, number of disincentives
of implementing ADR were revealed by interviewees in the second stage. The themes of
disincentives were categorised based on the redundancy. Two main barriers to employing
ADR were shaped; lack of awareness and cultural aspects. Moreover, six different barriers
were classified under cultural barriers as the mentioned barriers are well related to the
culture.

6 Lack of awareness in ADR (mediation)

6.1 Level of knowledge

Ilter (2009) pointed to the level of knowledge on mediation in the Turkish construction
industry, she explored that there is a severe lack of knowledge upon mediation. Although
level of knowledge is an important issue, authors discovered from the preliminary interviews
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that there is major lack of awareness of mediation in the Kuwaiti construction industry. All
interviewees, in both stages, (27) were asked about their knowledge or awareness of
mediation. None of their responds were out of the following choices:

e Don’t know about mediation, and need brief explanation about it.

e Know about mediation, but not in detail.

e Know about mediation fairly, but not used it.

e Know about mediation very well, and used it.

They have answered this question as follows in Table (1):

Table 1: level of knowledge/awareness on mediation

Respond Frequently Percentage

Aware about mediation, but not 30 %
in detail (procedure and process)

Know about mediation very well 4 15 %
(used it at least once)

Although 30 per cent designates the low level of knowledge on mediation, 37 per cent is a
significant indicator of lack of awareness of mediation.

6.2 Interest of improving the knowledge and usage

Sixteen interviewees, during the second stage of interviews, were asked about their need and
desire to learn more about mediation. The asked questions and detailed answers are discussed
below.

Q: If there is an opportunity to learn more about mediation will they go through it? Answers
(in Table 2) indicate that 75 per cent have got the desire to improve their knowledge in
mediation, which identify the lack of understanding of the mediation mechanism.

Table 2: workers’ desire in learning more about mediation

Respond Frequently Percentage
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Maybe, if needed. 2 13 %
Do not know 1 6 %

6.3 Interest of using mediation

Another question was asked to the respondents about their consideration of using mediation
in resolving future disputes. The results are presented in Table 3 which shows that 63 per cent
confirmed resorting to mediation in order to settle their construction disputes in future.

Table 3: Future view of resorting to mediation

Respond Frequently Percentage

Maybe, if needed 3 19 %
Do not know 2 12 %

7 Different cultural aspects

All interviewees, in the second stage interviews, agreed about six cultural barriers to ADR
(mediation in specific). Certainly, the respondents revealed on signs of the following six
barriers (Figure 2 below) while answering about the advantages of mediation. In fact, views
are always vary from place to place, there are some factors which can be addressed as
advantages somewhere and can be disadvantages somewhere else, it depends on many
aspects (i.e. Culture). So, what can be a deciding factor to use mediation in UK (for instance)
can be a barrier to mediation in Kuwait. Below a brief discussion of cultural barriers which
revealed by the sixteen interviewees in the second stage:
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Figure 2: Cultural barriers to mediation

7.1 Personalising

One of the cultural aspects in construction disputes is taking projects’ conflicts personally, in
which this conflict turns into a personal conflict. Some interviewees found such an incident
as normal human being phenomenon. Ninety three per cent of respondents thought that
disputants always take their disputes as personal issues due to the prevailing adversarial
methods of dispute resolution. A lawyer suggested that “people always think of revenge if
they did not get hold of their desired rights”. Disputants always seek justice in addition to the
‘winner’ feeling, so it is all about righteousness.

Mediation can provide the two above mentioned criteria ‘justice and feeling’. Yes it might
not be the feeling of ‘winner’ but it is the feeling of ‘satisfied’, an investor declared “why
should I take it personally if we had a smooth resolution”. However, mediation is not
widespread actually most people never tried it or even heard about it, they never seen a result
to be able to judge on the process abilities. An expert suggested ‘Successful practice by
influencing famous bodies to be revealed to public’ by then people may accept to change
their view towards taking disputes as personal issues.

7.2 Signs of weakness

The existing contracts do not contain clauses for ADR which shows proposing mediation, or
any other form of ADR, as a sign of weakness. Proposing mediation gives, indirectly, feeling
of defeat/victory for both parties. In this case, who offers mediation? This is an important
question at the beginning of every dispute. In fact offering mediation in due course is a vital,
however, none of the disputants have got the potential to offer resorting to mediation due to
their prestige. Precisely, 75 per cent of interviewees agreed that offering mediation shows
signs of weakness to their opponents, it is a common thought. The only found solution for
this barrier is to articulate mediation in the contract at the beginning, so mediation will not be
an optional choice any more it will become a compulsory in case of dispute.
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7.3 Parties’ intransigence

Intransigence is a cultural matter; parties in Kuwaiti construction industry sometimes do have
the desire to break their opponent. Sixty two per cent admitted that they had this feeling
during disputes and thought they could do it by litigation, however, professionals with their
long experience have discovered the impossibility of such a desire, elderly and experts
suggested this barrier can be eliminated by obligating parties to resort to mediation.

7.4 Concerns of the final decision’s effectiveness

While the mediator’s decision is not binding for parties, unless an agreement has been signed,
parties have doubts of the reaction of their opponent. Fifty nine per cent of the interviewees
noticed their concerns of the finality of the decision, a consultant stated “what if we agreed
upon a settlement then the opponent felt uncomfortable and took their actions the next day”.
Clearly, this is can be addressed as miss-understanding (or low level of knowledge) of
mediation. In fact the decision, of mediation, is binding after signing the settlement
agreement; indeed nobody signs such an agreement timidly.

7.5 Concerns of trusting non-judicial bodies

Forty two per cent had doubt in ensuring the neutrality of the third party if s/he was not a
judicial body. Three interviewees shared the same sentence “we do trust a judicial third party
but not an ordinary third party”. Hesitations towards the fairness of a third party came on
surface because: low level of knowledge of the mediation process, lack of trained mediators
and essential reason is Kuwaiti judicial body’s Impartiality, as a lawyer in construction
disputes insisted. Finding trusted, experienced and well trained mediators is definitely the
perfect solution.

7.6 Fear of change

There are always fears of trying something new. Litigation and arbitration are readily
available, even if these procedures are not convenient, smooth, slow and expensive. But they
feel that they know these procedures very well, there is an old Arabic saying says “what you
know is always better than what you do not know”. Even though the fear of change between
workers in the construction industry is 40 per cent and this percentage is not as high as other
barriers (see Figure 2) but it should be improved. It seems that the fear came on top almost
due to the lack of awareness in mediation, some interviewees suggested helpful solution (i.e.
edification and training courses). Although solutions to eliminate barriers are beyond the
target of this study but some suggested solution will be discussed below.

8 How to eliminate the mentioned barriers to mediation

As a result, this study paved the way for further studies. Wherein some interviewees
suggested new directions for supplementary studies; to eliminate the above mentioned
barriers to mediation, and to improve the employment of the existing ADR in Kuwaiti
construction industry’s disputes:

8.1 Suggested instruments of cultural improvement and edification:

The interviewees suggested different ways to demolish the mentioned barriers. Some of these
tools were revealed by other researchers:
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Education: (Schools or Illiteracy Centres);
e Training courses: (Academic or Coaching) trainings for (Long or Short) periods;
e Information: (Books, Booklets, Leaflets, Brochures, Electronics or Internet);
e Media: (TV, Radio, Newspapers or Internet);
e Practice: (by famous organisations and influential people); and
e Events: (Conferences, Workshops or Seminars).
These instruments have the ability to influence the culture and people’s awareness.

8.2 Other suggestions to improve the employment of ADR in KCI’s disputes

Thirty four per cent of the interviewees agreed that the government must obligate projects’
parties to add clauses to the construction contracts in order to force disputants to go through
ADR by law. Obligating parties towards ADR was discussed in the literature in different
countries. Some researchers found that this approach might affect the voluntary nature of
ADR in which does not achieve the goal of ADR (i.e. flexibility), and some other researchers
found it as a must for construction contracts due to the massive cost of litigation and/or
arbitration and the time overrun in adversarial types of construction dispute resolution.

9 Further discussions and Conclusions

9.1 Mediation in Kuwaiti construction industry and barriers

Although it is not specially designed for construction disputes, a role of mediation exists in
Kuwait (see Table 4). Future role(s) of mediation in Kuwaiti construction industry can be
considered in further studies. Particularly, while this study focused on the barriers to
employing mediation, expectations of exploring future role(s) of mediation would be easier
and available.

Table 4: ADR forms in Kuwait

Document Provided by Under Methods Issued Usage
name (Institute) discussed (year) (based on
(English) interviews)
Conciliation and Kuwait Kuwait Conciliation and 2000 Poor
Commercial Commercial Chamber of commercial
Arbitration Arbitration Commerce arbitration
System Centre and Industry
KCCI
The Procedural Kuwait Lawyer’s Kuwait Mediation and 2004 Very poor
List and The Basic Association Lawyer’s arbitration
System Arbitration Association
Centre KBAR
Regulations of Kuwait Mediation | Kuwait Society Should be Under N/A
Mediation and and International of Engineers mediation and | preparation
Optional Arbitration KSE optional expected
Arbitration in Chamber - under arbitration late 2011
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This is an in progress research which aims to substantiate the effectively of mediation to
resolve construction disputes amicably, neutrally, cost effectively and within shorter duration
than litigation. A settlement which keeps reputation of disputants, maintains their social and
future business relationships. The above mentioned advantages of mediation were described,
by the interviewees, as the deciding factors to mediation.

On the other hand, the interviewees highlighted the lack of awareness and the cultural
barriers to use mediation in the construction disputes (i.e. personalising, signs of weaknesses,
parties’ intransigence, concerns of the final decision’s effectiveness, concerns of trusting non-
judicial bodies and the fear of change)

9.2 Barriers elimination vs. mediation implementation

Technically, in order to employ mediation as a trail to resolve construction disputes, parties
should have agreed to resort to mediation in the case of dispute. The main reason of the pre-
agreement is that disputants always feel weakness if they have offered mediation during
dispute phase, which makes the agreement upon mediation as dispute resolution process is a
must to be articulated as a clause in the contract. Other barriers can be eliminated partially;
however, reducing the effect of the mentioned barriers could take long time especially the
cultural aspects. Changing culture considered to be impracticable in short time periods. This
ongoing research is intending to discover new ways of removing the barriers to mediation, in
sequence to implement mediation in construction dispute.
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Abstract:

The deletion of section 107 of Part Il of the Housing, Grants and Construction Act 1996
will have a profound effect on the requirements for contracts in writing under the
adjudication provisions of the new Construction Act 2009. This paper presents a
reflection on the legal provisions and case law concerning the requirement for contracts
in writing under the provision of the 1996 Act, against the backdrop of new rules
encompassing oral and partly-oral agreements between parties. While the new
provisions are unlikely to have an impact in cases where there are formal contracts
which incorporate adjudication clauses, the changes are more likely to have an impact
where there letters of intent are involved and where contracts in writing are based on
standard terms and conditions supplemented by oral agreements.  While the legislative
changes may not have an impact on the role of the Adjudicator, it may affect their
modus operandi, requiring more efforts to ascertain the precise intentions of the parties
under dispute.

Keywords:
Adjudication, Construction Act 2009, Written & Oral contracts

1 Introduction

Amidst a flurry of cases during the early years of adjudication, the courts appear to have
achieved their aim of resolving questions thrown up by the 1996 Housing Grants
Construction and Regeneration Act (HGCRA) and creating a reliable process for the
pursuit of adjudication-related claims (Fenn et al, 2008). Increasingly, however,
jurisdictional challenges have reduced the effectiveness of Adjudication and increased
the cost of the process (The Scottish Executive, 2004). A 2010 study by the Glasgow
Caledonian University found that upwards of 25% of challenges to the Adjudicators’
jurisdiction were related to whether the contract was in writing (Kennedy et al, 2010).
Against the backdrop of recent court decisions, it is clear that case law concerning the
requirement for written agreements is still at an evolutionary stage. Given these
developments it is timely to reflect upon the case law concerning written agreements
against the backdrop of changes to adjudication legislation in the UK.
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2 Thenatureof the Adjudicators Decision

The creation of the Scheme for Construction Contracts and the Housing Grants
Construction and Regeneration Act led to the development of the alternative methods of
dispute resolution first proposed by in the Latham Report (Latham, 1994).
Adjudication was introduced on a statutory basis under the Housing Grants
Construction and Regeneration Act 1996.

Adjudication in the construction industry is a process that provides for the referral of a
dispute arising under contract at any time, to a person (an adjudicator) who has to act
impartially on the basis of such information as the parties to the dispute are able to
provide them or they are able to ascertain for himself within a very limited timescale.
He reaches conclusions as to the parties’ rights and obligations under their contract on
the basis of the information provided by the parties. The decision being set out is
contractually binding on the parties until the original decision is finally determined in
legal proceedings or by arbitration (if the contract so provides for between the parties)
or by agreement between the parties. Adjudication is therefore not final and not
binding. The dispute is not settled by adjudication, although it may be if the parties
choose to accept the adjudicator’s decision as final. Once the adjudicator has made his
decision on the rights of the parties under contract, it is for the parties to decide whether
they agree with those conclusions, or have the dispute heard again by a tribunal that will
give them a decision that is final and binding.  The parties are quite at liberty not to
accept the adjudicator’s decision, although they are bound by the decision, temporarily
at least.

Adjudication by itself does not and cannot resolve the dispute. For the dispute to be
resolved each party has to decide for itself that it will not take the matter further. An
adjudicator states what his conclusions are as to the rights and obligations of the parties.
This decision may be based upon very limited information. It certainly will have to be
made in a limited time. Both these factors may well mean that the adjudicator’s
decision leaves a lot to be desired. The adjudicator may certainly not have sufficient
time to make a full, forensic investigation. It may be that the adjudicator considers the
dispute is of such a nature that it is totally impossible for him to reach any sort of
conclusion. To refer a dispute to adjudication, a construction contract must exist
(Royce, 2009). Examples abound where parties have argued that all or part of the
contract is not ‘in writing’ to avoid any liability. ~ The courts have considered this
aspect on a number of occasions under the provisions of the 1996 Act and held that no
contract exists where the agreement is too ambiguous to constitute a contract. What
constitutes a contract in writing is an interesting question and fundamental to
adjudication under HGCRA, but who decides if a contract is in writing? Does the
adjudicator have the power to decide? If no contract exists, then it follows that the
Adjudicator has no jurisdiction under the law. However, Adjudicators do not have
power to decide on their own jurisdiction. Many adjudicators faced this challenge and
either decided to resign or continue with proceedings.

Typically, the decision was an objective one, taking into account factors such the price
and scope of works, as well as start and completion dates (Green, 2006).
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3 Oral and Written Agreements. Theprovisions of the HGCRA

The HGCRA required construction contracts to be in writing. Whilst oral agreements
were binding on the parties, the difficulty arose in determining the precise terms of that
agreement in the absence of clear written evidence. It is for this reason that section 107
of the Act only applied to written contracts unlike the new state of affairs created under
the provisions of the Construction 2009 Act. There was a complicated definition of
what is meant by the term agreement ‘in writing’.  Section 107(1)-(6) of the HGCRA
1996 stated:

3.1 107 Provisions applicable only to agreementsin writing

(1) The provisions of this Part apply only where the construction contract is in
writing, and any other agreement between the parties as to any matter is effective for the
purposes of this Part only if in writing.

The expressions “agreement”, “agree” and “agreed” shall be construed accordingly.
(2) There is an agreement in writing—

(@) if the agreement is made in writing (whether or not it is signed by the parties),
(b) if the agreement is made by exchange of communications in writing, or

(c) if the agreement is evidenced in writing.

(3) Where parties agree otherwise than in writing by reference to terms which are in
writing, they make an agreement in writing.

(4)  An agreement is evidenced in writing if an agreement made otherwise than in
writing is recorded by one of the parties, or by a third party, with the authority of the
parties to the agreement.

(5) An exchange of written submissions in adjudication proceedings, or in arbitral or
legal proceedings in which the existence of an agreement otherwise than in writing is
alleged by one party against another party and not denied by the other party in his
response constitutes as between those parties an agreement in writing to the effect
alleged.

(6) References in this Part to anything being written or in writing include its being
recorded by any mean’.

In circumstances where a contract was not be covered by section 107, Atkinson (2002)
suggested that that courts had taken “a robust approach to the interpretation of section
107, straining its meaning ... so that parties without a contract can benefit from
adjudication’.
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In A&D Maintenance & Construction Ltd v Pagehurst Construction Service Ltd?, the
court confirmed that, although there was no written contract, both parties proceeded as
if there was one and neither party denied a contract was in place, thus an agreement in
writing existed. If either party had denied their intention to create a written contract,
then an adjudicator would have had no jurisdiction under the provisions of the 1996
Act. In Grovedeck Ltd v Capital Demolition Ltd?, Grovedeck sought to enforce the
adjudicator’s decision. In the enforcement proceedings, Grovedeck abandoned the post-
dispute correspondence as evidence of the contract in writing and adopted the argument
based on Section 107(5). HHJ Bowsher was unable to accept that:

“The contracts were not subject to any terms about adjudication when the Adjudicator
was appointed and so, at the date of his appointment, he had no jurisdiction. Did
something happen later to change the nature of the contracts between the parties and
give jurisdiction to the adjudicator so as to bestow validity on what was proceeding as
an invalid adjudication? The claimants say, Yes. The claimants’ submissions involve
this unstated proposition that even though in every communication after his unlawful
appointment the defendants challenged and denied the jurisdiction of the adjudicator,
those same communications themselves changed the nature of the parties’ contracts and
gave him jurisdiction. Freedom of contract has fallen, but I cannot believe that it has
fallen that far’

The 'in writing' requirement was applied wholesale to the entire substantive agreement,
as endorsed by the Court of Appeal decision in RJT Consulting Engineers v DM
Engineering (Northern Ireland) Ltd [2002] All ER (D) 108 (Mar)®. RJT Consulting
Engineers Ltd was the third decision of the Court of Appeal in respect of adjudication.

In RJT Consulting Engineers, the Technology and Construction Court (TCC) held that
the documentary evidence and written material between the two parties was sufficient to
bring their agreement within the adjudication proceedings. Accordingly the declaration
sought by RJT that the agreement was not an agreement in writing for the Act was
refused. The matter then came before the Court of Appeal, which overturned the
decision of the TCC. RJT argued that there had been confusion regarding documents
consistent with there being a contract and documents, which constituted a record of the
entirety of the oral agreement. RJT maintained that the whole agreement had to be
evidenced in writing in order to provide the certainty, which would enable the
adjudicator to move swiftly to a decision within the short timetable provided by the
1996 Act. DM countered that all that was necessary was that there should be evidence
in writing of the existence of a contract in writing, whether that would be the identities
of the parties, the price and nature of the works to be undertaken. The Court of Appeal
agreed with RJT. The invoices and other extensive evidence relied on by DM was
simply evidence of the existence of contract. It was not evidence of the terms of the
oral agreement between the parties.

Section 107 of the Act details what has to be evidenced in writing is literally the
agreement, in its entirety. The only exception to that generally is where relevant parts

! A&D Maintenance and Construction Ltd v Pagehurst Construction Services Ltd [1999] (TCC) 64ConLR

2 Grovedeck Ltd. v. Capital Demolition Ltd. [2000] B.L.R. 181, 185

8 RIT Consulting case (RJT Consulting Engineers v DM Engineering (Northern Ireland) Ltd [2002] All ER (D) 108
(Mar)
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of an oral agreement are alleged and not denied in written submissions in adjudication.
The appeal was allowed; however, it was noted that what is more important is that the
terms of the agreement are material to the issues giving rise to the adjudication and are
clearly recorded in writing. The material terms of the agreement must be recorded in
any one of the forms prescribed by section 107 of the Act for the requirements of that
section to be met and for the agreement to constitute a ‘construction contract’.

For a claimant to seek to say that a contract is evidenced in writing pursuant to section
107 (4) of the Act, they must show that the written documentation evidenced the whole
of the agreement and not just part of the agreement, as was the case in Debeck
Ductwork Installation Ltd v T&E Engineering Ltd*. However, in Cowlin Construction
Limited v CFW Architects (2002)°, only a little over a month later, HHJ Kirkham held
that:

‘It appears that the contract was made partially in writing and partly oral....It is clearly
evidenced in writing. Pursuant to section 107(2) of HGCRA, this was a construction
contract’.

Whereas, in Carillion Construction Limited v Devonport Royal Dockyard (2002)°, HHJ
Bowsher held that if a variation to the terms of a contract is agreed orally, this must be
recorded or evidenced in writing, otherwise n adjudicator will not have jurisdiction to
decide disputes arising under the oral agreement. While some suggest that the debate
surrounding the requirement to satisfy section 107 has largely been resolved (Gould,
2003), some controversy remained. In RJT, the Court of Appeal decided that the whole
of the terms of the agreement (not just the fact of an agreement) must be evidenced in
writing, but the possibility to opt out of the ‘RJT’ principle does exist in particular
circumstances.  In Connex South Eastern Ltd v MJ Building Services Group Ltd
(2004)’, for example, the court held that there was no oral aspect to the underlying
contract (i.e. the meeting minutes confirmed that Connex accepted MJ Building’s tender
in its entirety) and therefore the Act did apply, whereas in the RJT Court of Appeal case
it was found that part of the underlying contract was oral, and the Act did not apply.

In light of the foregoing, it seems that the process of deciding what was considered
‘evidenced in writing’ and what was not was fraught with difficulty. The apparently
restrictive interpretation of section 107 of the Act by the Court of Appeal in RJT
remained of real concern within the industry, particularly among smaller firms who fell
outside the provisions of the 1996 Act. Concern within the industry was expressed as
early as 2004 in a report by the Construction Umbrella.

The report recommended that in respect of ‘evidenced in writing’, the law should be
clarified particularly in light of the RJT case, to avoid undermining the adjudication
process altogether if left unresolved. Gould (2003) and Akenhead (2003) both
considered the decision in RJT unfortunate and suggested that it would create, or
potentially create, major problems. Critics suggested that it would open the door to a
‘flood of jurisdictional challenges’. There are many written agreements between the

4 Debeck Ductwork Installation Ltd v T&E Engineering Ltd, Unreported October 14 [2002] TCC
® Cowlin Construction Limited v CFW Architects /2002] EWHC 2914 TCC

® Carillion Construction Ltd v Devonport Royal Dockyard Ltd [2005] EWCA Civ 1358

7 Group Connex South Eastern Ltd v MJ Building Services PLC /2004] BLR 333
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parties to a construction contract that do not incorporate, necessarily or ‘literally’, every
term which has been agreed. Indeed, some important matters are left to oral agreement,
for example, the day on which the works are to commence (Tan, 2007). There may also
be many minor immaterial matters, which have been agreed to and are not recorded in
writing. If the majority view in RJT was taken ‘literally’, the construction contract
would not be in writing or, at least, as fully in writing as the judgments had suggested
were required. However, the House of Lords refused a petition to appeal.

Certainly, the RJT decision considerably limited the right to adjudicate where no written
contract agreement exists, but the decision was reached not because the court wished to
restrict the right to adjudicate, but as LJ Ward foresaw, the difficulty an adjudicator
would have making a decision based on an alleged oral agreement within the tight
timeframe provided by the process (Brawn, 2010).

Indeed, as LJ Ward stated:

‘Certainty is all the more important when adjudication is envisaged to take place under a
demanding timetable. The adjudicator has to start with some certainty as to what the
terms of the contract are’

Nevertheless, there is still controversy about the effect of section 107 as construed by
the decision in RJT. In the early 2000s, some within the construction industry called
for the abolition of the requirement so that all construction contracts even those which
are oral or partly in writing are covered by the Act (Bowes, 2007) (akin to legislation in
New South Wales); others preferred the status quo (Kennedy et al, 2010).

4 Contractsin writing: recent developments

A closer examination of the precise terminology of the 1996 Act is fundamental to the
understanding of the law concerning contracts in writing and the nature of what
constitutes a contract under HGCRA.  The 1996 Act used wording such as ‘by
reference to terms that are in writing’. There is no reference to a ‘previous agreement
that is in writing’. Indeed, there is no provision for adjudication in relation to an alleged
construction contract made orally or otherwise not evidenced in writing —see Carillion
Construction Limited. This would seem to be contrary to the provisions of section 107
(1) of the 1996 Act. What constitutes a construction contract? What is the basis of the
agreement?  There must obviously be agreement on scope, price and time. On the
contrary, what if there was no agreement over time? Certainly, there would be an
implied term within the contract that the works will be completed within a ‘reasonable
time’, but does this provide us with certainty that a contract exists where the scope and
price are more precise? What if the contract alluded to reasonable costs incurred? What
if the identity of the parties was uncertain?

What if the scope of works was based on subsequent instruction or orders, which may or
not be set down in writing? In such circumstances is there any guidance we can draw
upon as to what constitutes a construction contract? Section 107 of the Act only applies
where there is a contract in writing, meaning that all material terms must be in writing;
see RJT as the leading authority in the area. Justice Jackson has also provided

57



RICS COBRA 2012
10-13 September 2012, Las Vegas, Nevada USA ISBN: 978-1-84219-840-7 .

additional guidance on the constitution of a construction contract more recently in the
case of Mast Electrical v Kendall (2007)%.  Justice Jackson noted that a thorough
analysis of correspondence, meeting minutes and so on was warranted to establish
whether a contract was ever concluded between parties. He also noted that where there
had been performance ‘the court would lean in favour of finding a contract if it could
probably do so’. What if there was no agreement on all the material terms between the
parties? Under RJT principles there would be no contract, but the contractor may be
entitled to a quantum meruit under contract law provisions.

In all circumstances, courts would be obliged to follow the principles established within
RJT. In other words, as Brawn (2010, pg. 37) has noted, either:

“The contract must be in writing;

e Established by means of communication in writing;

e Evidenced in writing;

e Agreed by reference to terms in writing; or

e Exchange of submissions in proceedings in which the existence of contract is
alleged by one party and not denied by the other party’

The decision of the court in Hart Investments Limited v Fidler (2006)° provides a
further example of an authority in this area.

In terms of the role of the Adjudicator, they would need to adopt a rigorous approach in
determining whether minor issues said to have been agreed orally between parties
prevent an otherwise written contract pursuant to section 107 of the Act being
considered as a contract in writing. The exercise itself must be objective and take into
account the nature of the contract and the parties themselves. Nevertheless, what may be
a minor issue in one contract may not be minor in another one. In for example, a 10
million pound project an oral agreement on different types of architectural hardware
may be a minor issue but a major one on another development. The adjudicator would
also need to consider the intention of the parties, and whether they intend to give affect
to their oral agreement such that it becomes binding in written form at later stage. On
the other hand, a later oral agreement may not be binding on parties because it lacks
consideration or because it was not intended to be binding, as in the case of Allen
Wilson Joinery Ltd v Privetgrange Construction Ltd [2008]"°. There remains a great
deal of legal uncertainty about the effect of subsequent oral amendments to written
contracts or oral variations to the scope of works, to the extent that differences of
opinion have emerged among legal practitioners.

While some consider that the right to adjudicate was lost under the 1996 Act, others
considered the right to adjudicate unaffected, particularly with respect to oral
amendments to the works.  The debate has provided a fertile ground for challenges to
the Adjudicator’s jurisdiction under the 1996 Act. Indeed, what if the written terms of

8

® Mast Electrical Services v Kendall Cross Holdings Ltd [2007] EWHC 1296 (TCC) (17 May 2007)
10 Allen Wilson Joinery Ltd v Privetgrange Construction Ltd [2008] EWHC 2802 (TCC)
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the contract were incomplete or further terms agreed orally, or significant changes to the
scope of works agreed on an oral basis?

Is there any guidance we can draw upon in such circumstances? The answer to this
question is yes. For instance, in Hatmet v Herbert (2005)™, there was sufficient written
evidence as to the scope of the work, price and timeframe, but little information on the
basis of price revision. In these circumstances the provisions of section 15 of the Sale
of Goods Act (1992) such that an implied term would apply that would require a
reasonable price be paid for any price revision. In Carillion Construction Ltd v
Devonport Royal Dockyard Ltd (2005)*?, a written contract was varied mid-way into
the works by an oral agreement. This changed the basis of the payment to a cost-
reimbursable one. The court held that the adjudicator had no jurisdiction to decide
whether an oral agreement varied the written one. The adjudication was deemed invalid
by the court under the prescriptions of the 1996 Act. Letters of intent are a common
feature of the contract-forming process in the construction industry, but do they have
any currency under the provisions of section 107 of the Act? The answer to this
guestion is no.

Where the works are undertaken under a letter of intent it will be difficult, but not
impossible, to demonstrate that an agreement in writing exists as prescribed under
section 107. This is because by the time a dispute has arisen further agreements have
usually been made that are either inferred from conduct, where they agreed orally, or
not evidenced by the letter of intent. It is also common for parties to rely on particular
documents as evidence that a contract exists during adjudication, but are there any legal
implications under the provisions of the 1996 Act? The answer to this question is yes.

Where a party, relies upon a particular document as evidence of a contract when
adjudicating, it will be bound by the terms within that document. Subsequently, if
evidence emerged under the old rules that there are other terms not recorded in that
document, even if they are recorded in other documents, then if the adjudicator takes
those other documents into account in his decision, that decision is unlikely to be
enforced by the courts. In for example, Redworth Construction v Brook dale Healthcare
(2006)™* the court concluded that while the ‘contract’ referred to adjudication, it did not
meet the RJT test of an agreement in writing as prescribed under section 107. In terms
of agreements as to the scope of works and subsequent oral variations, there are three
noteworthy cases. In Deback v T&E Engineering (2002)**, the contract between the
parties was not adequately evidenced in writing because the fax relied upon by the
plaintiff did not sufficiently establish the scope of works.

In Management Solutions Professional Consultants Limited v Bennett (Electrical)
Services Limited [2006]*° and ALE Heavylift v MSD (Darlington) Limited [2006]",
the parties waived the need for instructions to vary the scope of works to be confirmed

™ Hatmet Ltd v Herbert [2005] EWHC 3259 TCC

12 Carillion Construction Ltd v Devonport Royal Dockyard Ltd [2005] EWCA Civ 1358

13 Redworth Construction v Brookdale Healthcare (2006) 110 ConLR 77)

1% Debeck Ductwork Installation Ltd v T&E Engineering Ltd, Unreported October 14 [2002] TCC

15 Management Solutions Professional Consultants Limited v Bennett (Electrical) Services Limited [2006] EWHC

1720 (TCC)
18 ALE Heavylift v MSD (Darlington) Limited [2006] EWHC 2080 (TCC)
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in writing. The argument upheld by the courts was that the absence of confirmation in
writing did not take the contract outside the scope of section 107 of the 1996 Act. The
principle being that where a written contract provides that instructions allowing
variations to the scope of works are permissible if confirmed in writing, a contract in
writing still exists even if the instruction given under the authority of the contract is not
confirmed in writing.

What about the inclusion of implied terms in a construction contract? Does this
transform an otherwise written contract into one that is no longer written under the
provisions of section 107 of the 1996 Act? The answer to this question is no.
According to Royce (2009) ‘it was manifestly not the intention of parliament to exclude
from the jurisdiction of an adjudicator an agreement solely because it contains implied
terms’, as endorsed by the court in Connex South Eastern Ltd'” and more latterly Allen
Wilson v Privetgrange Construction [2008]*%.  Rather, Parliament’s intentions were to
avoid a situation whereby one or other party would suggest that a contract, otherwise
not complete under the provisions of section 107, could be completed after execution by
virtue of implied terms representing the ‘unexpressed intention’ of either party, as noted
in Galliford Try Construction Ltd v Michael Heal Associates Ltd [2003]".  We know
that implied terms operate by virtue of the law. Such terms are implied into contracts
for different reasons. Whereas, some terms are implied into contracts to give effect [for
example, business efficacy] to a contract, other terms are implied to provide context to
an actual relationship between parties. Should we differentiate between different types
of implied terms within the context of section 107? The answer to this question is no,
according to Royce (2009).

Thus, there is no reason why any type of implied terms transform an otherwise written
contract into one not covered by the provisions of the 1996 Act; see for example, Allen
Wilson v Privetgrange Construction [2008]*, as an example of an authority in this area.
The remaining provisions of Section 107 merit also closer scrutiny.

This is because they provide other means by which agreements can be made in writing
under the provisions of the 1996 Act.

Section 107 (4) states

‘An agreement is evidenced in writing if an agreement made otherwise than in writing is
recorded by one of the parties, or by a third party, with the authority of the parties to the
agreement’.

Section 107 (5) states:

‘An exchange of written submissions in adjudication proceedings, or in arbitral or legal
proceedings in which the existence of an agreement otherwise than in writing is alleged
by one party against another party and not denied by the other party in his response
constitutes as between those parties an agreement in writing to the effect alleged’.

7 Group Connex South Eastern Ltd v MJ Building Services PLC /2004] BLR 333
18 Allen Wilson Joinery Ltd v Privetgrange Construction Ltd [2008] EWHC 2802 (TCC)
19 Galliford Try Construction Ltd v Michael Heal Associates Ltd /2003] EWHC 2886 (TCC)
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The wording of Section 107 (5) is controversial and worthy of closer examination. The
wording seems to suggest that if one party to adjudication alleges the existence of an
oral agreement under their terms, and the other party does not deny the agreement on
this basis, then there will be an agreement in writing. Thus, in spite of the ruling in RJT
it does seem possible to create a written agreement from an oral agreement which is oral
or partly oral if the agreement is asserted in written submissions in an adjudication,
arbitration or legal proceedings where the other party does not deny that agreement. It
is difficult to believe that Parliament’s intention was to create something so manifestly
unjust.  Is there any guidance we can draw upon? The answer to this question is yes.
In, for example, Grovedeck v Demolition [2000]%, the court held that section 107(5)
had a narrow focus. In other words, it only applied where an oral agreement has been
admitted in a previous adjudication, but most responding parties would raise an RJT
jurisdictional challenge on the basis of section 107 in that first adjudication. Thus, a
party who does not raise the challenge initially would lose the right to challenge on
those grounds in subsequent adjudications.  However, is it also worth examining the
precise wording of section 107 (5) against the backdrop of parliamentary intentions and
deliberations at this point. An examination of the proceedings of the House of Lords
for 23 July 1996 on the wording of section 107(5) reveals no mention of ‘adjudication
proceedings’. It seems that the upper chamber of Parliament incorporated an
amendment proposed by the House of Commons, in which the words ‘in adjudication
proceedings or’ would immediately follow the word ‘submission’.

According to Royce (2009) Parliament’s intention was to make reference to the ‘other,
prior’ adjudication proceedings, not to provide an adjudicator with jurisdiction over
proceedings for which he did not have at appointment based upon submissions made by
one party to otherwise unauthorised adjudication. We know that amendments to the
Act will repeal Section 107 of the 1996 Act in its entirety.

This will mean that adjudication provisions will apply to all construction contracts
whether written or oral, or even partly in writing and partly oral. However, the new Act
will also amend section 108(2) whereby all the provisions setting out the required
adjudication procedures will have to be in writing. If they are not in writing the Scheme
for Construction Contracts will apply. There have been two recent cases that have
caused some confusion among practitioners in relation to contracts in writing. INnT & T
Fabrications v Hubbard [2008]%, the decision of an adjudicator was not enforced on the
basis that certain terms of the contract relating to the provision of drawings and the
timing of the works were not in writing.

The terms concerned the scope, quality and essential of the works and there was a
genuine dispute as to whether these terms had been agreed. Therefore, there was an
arguable case that the terms of the contract were not in writing. However in the second
case, Allen Wilson Joinery v Privetgrange Construction Limited [2008]% it was held,
firstly, that implied terms do not prevent a contract from being in writing and, secondly,
that a budget price with a final price to be agreed does not prevent there being a contract
in writing. In sum, the HGCRA required the contract to be in writing (or at least those

2 Grovedeck Ltd. v. Capital Demolition Ltd. [2000] B.L.R. 181, 185
LT & T Fabrications v Hubbard [2008] EWHC B7 (TCC)
22 Allen Wilson Joinery Ltd v Privetgrange Construction Ltd [2008] EWHC 2802 (TCC)

61



RICS COBRA 2012
10-13 September 2012, Las Vegas, Nevada USA ISBN: 978-1-84219-840-7 .

evidenced in writing), if the adjudicator’s decision was not to be challenged on
jurisdictional grounds. There have been large numbers of challenges where the contract
was not in writing or not evidenced in writing under the UK regime, but much fewer
incidences and disputes in other jurisdictions elsewhere. In New Zealand, for example,
the Construction Contracts Bill (CCB) not only provides for written contracts, but also
to oral or partly written and partly oral contracts (Tan, 2007). The BCISP Act in
Singapore and NSW (Section 7(1)) too define a “contract in writing” in relatively wider
terms, to the extent that it would extend to a loose collection of documents, exchanges
and invoices (Chow, 2005). This suggests that the proposed amendments to HGCRA
may not be as problematic as some commentators anticipate. The removal of section
107 of the 1996 Act, so the requirement for a construction contract to be in written form
may render the RJT principles and subsequent legal judgements ineffectual. However,
it is important to note that, until the amendments to the Act come into force, the case
law remains effective.

5 TheConstruction Act 2009: implications of impeding changeto
therequirementsfor contractsin writing

The Local Democracy, Economic Development and Construction Act - the
Construction Act 2009 -received Royal Assent in July 2009 (Brawn, 2010), and came
into force on 1% October 2011 (in England and Wales). The new legislation amends
Part Il of the Housing Grants, Construction and Regeneration Act 1996.

The main benefits of the new Act, as conceived by the Government, was to improve
cash flow in the construction supply chains and encourage parties to resolve disputes by
adjudication rather than by arbitration or litigation (Gwilliam, 2010). The main changes
effected by the new Act are:-

e Adjudicators will no longer be limited to contracts in writing;

e Adjudicators will be able to correct their decision if a clerical or typographical
error is made; and

e Parties will not be able to agree a term which provides for who is to bear that
costs of an adjudication until after the adjudicator has been appointed.

The most significant change is the abolition of the requirement for contracts to be in
writing. The amendment will apply across the new Act and cover the payment
provisions. This will mean that even purely oral agreements will now have to
incorporate the payment provisions and the need for notices (Brawn, 2010).
Nevertheless, some claim that the deletion of the requirement for contracts to be in
writing will create greater uncertainty for the adjudication process, leading to a greater
potential for injustice. Agreement on material terms, however trivial, is undeniable and
for adjudication to be available these have to be in writing.  This level of certainty
provides the adjudicator with a greater sense of parties’ intentions and further
understanding as to the nature a contract. However, there is a perception that HGCRA
mechanisms were open to abuse, particularly by those with the greater bargaining power
within the industry (Gwilliam, 2010). The new legislation may not only provide smaller
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contractors, often less adept at dealing with contractual matters with greater protection
against abusive practices, but also greater access to the adjudication process itself. This
is an important aspect of the change since many verbal contracts or written agreements
involving oral variations typically involve smaller, more financially vulnerable sub-
contracting firms.

6 Summary and Conclusions

This paper reflects on the legal provisions and case law concerning the requirement for
written contracts under the provision of the HGCRA 1996, against the backdrop of new
rules encompassing oral and partly-oral agreements. The HGCRA (s107) required
contracts to be in writing (or at least evidenced in writing), to preclude challenges to
adjudicator’s decisions on jurisdictional grounds. Cases such as Grovedeck Ltd v
Capital Demolition Ltd [2000]; RJT Consulting Engineers Ltd v DM Engineering (NI)
Ltd [2002]; and Carillion Construction Ltd v Devonport Royal Dockyard Ltd [2003];
Allen Wilson Joinery v Privetgrange Construction Limited [2008] have demonstrated
the position of courts pursuant to section 107 of the 1996 Act. It will be interesting to
see how the amendments to Section 107 of the 1996 Act will operate in practice. We
can only speculate on the likely impact on industry at this time.

While the new provisions are unlikely to have an impact in cases where there are formal
contracts which incorporate adjudication clauses, the changes are more likely to have an
impact where there letters of intent are involved and where written contracts are based
on standard terms and conditions supplemented by verbal agreements.  While the
legislative changes may not have an impact on the role of the Adjudicator, it will affect
their modus operandi. The adjudicator will need to find additional time to consider the
formation of the verbal contract to ascertain the precise intentions of the parties.
Inevitably, where oral agreements are concerned, adjudicators will also need to consult
witnesses and where differing views exist there will be a need to probe witness
statements through some form of cross-examination process. This is likely to be highly
contentious, potentially giving rise to grievances, injustice and challenges to
adjudicators’ decisions.
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Abstract:

In privity to an arbitration agreement of a state corporation whether commercial or public, the
consent to the agreement is not always as straightforward as it is for a business corporation.
This is because of substantial governmental influence over the structure, function and control
of the state corporation which sometimes refers to state and state corporations as single
economic unit. When an independent State entity enters into an investment agreement with a
foreign investor substantial control and supervision of the owner state plays an important role
in it. But in case of any liability of a state entity, in most cases, states raise the argument of
separate legal personality of its entity. This is probably the main reason for the incorporation
of independent state entity by the state. This paper examines the rationale behind the
formation of a state entity and substantial structural and functional control of the government
in the agreement of its entity, the reason why state should be a party to the agreement of its
entity.

Keywords:
Agreement of State-entity, Investment Arbitration, Piercing Corporate Veil, State controlled
over the entities.

1 Introduction

In most investment arbitrations where a state challenges the jurisdiction of a tribunal it argues
that it is not a party to the arbitration agreement. Recent English Supreme Court decision has
established the precedent that the state is not a party to the arbitration agreement of its
independent state entity. ' The initial stage of establishing attribution of conduct of a state
entity to the state in investment arbitration is to determine whether the state is a party to the
arbitration agreement entered into by its entity. The significant characteristics of most state
entities are that they have separate legal personality incorporated under national law by the
government to undertake commercial activities on behalf of the state. Besides operating
commercial affairs they also have public policy objectives, which entail state entities to serve
the purpose of the government in some form similar to government agencies established to
pursue purely non-financial objectives.

'Dallah Real Estate and Tourism Holding Company v The Ministry of Religious Affairs, Government of Pakistan [2011] 1
A.C. 763.
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If we look at the basic nature of formation of contract, an agreement of a competent
independent business corporation is clear to prove consent or directive mind of whether or
not it is an absolute consent or influenced unduly or it was not his consent at all. On the other
hand, when we talk about privity to an arbitration agreement of a state corporation whether
commercial or public, the consent to the agreement is not always as straightforward as it is
for a natural person or ordinary business corporation. This is because of substantial
governmental influence over the structure, function and control of the state corporation which
sometimes refers to state and state corporations as single economic unit.” Moreover, when it
comes to the question of attribution of state liability for the agreement of its entities, it would
be unreasonable for the arbitral tribunal to predict whether they should separate the liabilities
of state entities from the state.

When independent State Corporations enter into investment agreements with foreign
investors under the substantial control and supervision of the state to realise a common
economic transaction, advance planning for dispute resolution becomes an inherently
complex mechanism.’ One of such complexities involves lifting the corporate veil of state
entities whether the state has to be a party to the agreement of its entity. The crucial
impression such piercing leaves is that of uncertainty and unpredictability of the party hood
of its parent state. Such uncertainties are detrimental to the legitimate expectations of the
parties to a contractual relationship, and involve serious risks associated with the enforcement
of arbitration awards. The aim of this brief paper is to examine the rationale behind the
formation of a state entity and whether the home state is a party to the agreement of its entity.
To this end an attempt will be made to analyse the negotiators and directing minds of state
entity when they conclude investment agreement. This will also scrutinise and explain the
specific relevance of piercing the corporate veil of state entities in investment agreement.

2 Rationale behind the Formation of a State Entity

In general state entities are separate legal personality and their conducts shall be treated as
distinct from the activities of the government and shall not be attributed to the state. However,
several exceptions may qualify these principles and hold the state liable for the agreements of
its entities; the separate legal personality may not be respected if the corporate veil has been
created as a means for fraud and evasion.* Besides, conduct of state entities will be attributed
to the states in cases where the corporations exercise public power.” Another exception
concerns a situation of ownership by the state where control is exercised in order to achieve a
particular result.® To better understand the concept of piercing the corporate veil, it would be
helpful to examine the need for having the corporate form of state-entities in the first place.

According to Janet Dine, the limited liability corporation is the greatest single discovery of
modern business and trade practice in the world, because a greatest portion of the world’s

? Rudolf Dolzer & Christoph Schreuer, Principles of International Investment law (Oxford 2008) p.200; Gower and Davies,
Modern Company Law (8" edn., Eweet & Maxwell 2008) p 203; Interim Award of September 23, 1982 in No.4131 (original
in French), reprinted in IX ICCA Yearbook of Commercial Arbitration 131, 134 (1984); Yaraslau Kryvoi, ‘Piercing the
Corporate Veil in International Arbitration’ (2011) vol. 1. 1:169 Global Business Law Review, p.174.

? Gillis Wetter, ‘A Multi-Party Arbitration Scheme for International Joint Ventures', (1987) vol. 3 ARB. INT’L p.2.

* Barcelona Traction Case, Judgement, 5 February 1970, ICJ Rep. (1970) 3, 39, paras 56-58.

5 See Philips Petroleum v Iran, 21 Iran USCTR (1989) 79.

8 See J Crawford, The International Law Commission’s Articles on the State Responsibility (Cambridge University Press
2002) 113, Para 6; See also Foremost Teheran v Iran, 10 Iran- USCTR (1986) 288; American Bell v Iran, 12 Iran-USCTR
(1986)170.
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business and trade is conducted by corporations.” However, corporations are most often used
by the incorporator as a tool to avoid liability of any unforeseen debt incurred in the course of
business conduct. In relation to state entity, the purpose is same to ordinary business
corporations; they are created by government to undertake commercial activities on behalf of
an owner government. Arguably, the main function of corporate law is defining the property
rights over which the participants in a commercial firm can enter into contracts.® Henry
Hansmann and Rainier Kraakman explained that “the essential role of organisational law is to
provide for the creation of a pattern of creditors’ rights a form of ‘asset partitioning’ that
could not be practically established otherwise.”’ Therefore, it is obvious that rationale behind
the incorporation of separate legal entity by a sovereign state is to put a veil between the
entity and the state’s assets against any foreign debt of its entity.

To separate incorporators and the participants from the liability of the corporation corporate
scholars rely on two major theories concerning corporate personality which are the theory of
legal entity, and the theory of legal fiction. The entity theory is based on the principle that the
state created the corporation by granting it a charter, and, therefore, it has a separate
“personhood.”'® On the other hand, according to the legal fiction theory, a corporation is an
outcome of contracts, a more convenient way of structuring relationships with third parties,
thereby limiting the participants’ personal liability. The private corporation or firm is simply
one form of legal fiction which serves as a nexus for contracting relationships and which is
also characterised by existence of divisible residual claims on the assets and cash flows of the
organisation which can generally be sold without permission of the other contracting
individuals. "'

The legal fiction supporters argue that the property might be given special qualities by the
state or through contract, but remains property all the same.'? Thus, the existence of a
corporation independent of its owners is a fiction “the rights and duties of an incorporated
association are in reality the rights and duties of the persons who incorporate it, and not of an
imaginary being.”"® The entity theory school regards a corporation as an autonomous
institutional actor separable from those with an interest in it.'* In most cases in investment
arbitration when it comes to the matter relating to state liability for its entities, the state
argues on the basis of separate legal personality of the entities.'> However, it has been
noticed that states also argue to pierce the corporate personality to save its entity’s asset from
compensating foreign debt.'®

The concept of legal fiction theory has probably started to emerge after the decision in
Salomon v Salomon on the separate legal personality of a corporation.'” This theory has not

7 Janet Dine, Company Law (3™ edn., Macmillan, 1998 p.1); See Len Sealy, Company Law and Commercial Reality (Sweet
& Maxwell, 1984).

% Henry Hansmann & Reinier Kraakman, The Essential Role of Organizational Law, 110 YALE L.J. 387, 440 (2000).

® Hansmann & Kraakman, at 390.

' Dallah Real Estate para 8, note 1; See, e.g., Mark Hager, Bodies Politic: The Progressive History of Organizational ‘Real
Entity’ Theory, 50 u. Pitt. L. Rev. 575, 575-77 (1989).

' See, e.g. Michael C. Jensen & William H. Meckling, Theory of the Firm: Managerial Behavior, Agency Costs, and
Ownership Structure, 3 J. FIN. ECON. 305, 311 (1976).

12 Victor Morawetz, A Treatise on the Law of Private Corporations 2 (2d ed. Boston, Little, Brown and Co., 1886, 2009).

1 Victor Morawetz, at 3.

' Gunther Teubner, Enterprise Corporatism: New Industrial Policy and the “Essence” of the Legal Person, 36 am. J. Comp.
L. 130 (1988).

15 See Dallah Real Estate, note 1; Impregilo S.p.A, note 30.

' Kuwait v. X, Swiss Federal Tribunal (24 January 1994). The case is unreported, but is partially reproduced at [1995] Rev.
Suisse D. int. eur., Vol. 5, at p. 593.

17 Salomon v Salomon [1897] AC 22.
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just separated the incorporators and subscribers from company but also from its subsidiaries
and holding companies. Frequently, reorganisation of corporate structure in corporate groups
involves exclusion of especially risky activities in selected subsidiaries to shield the group as
a whole from tort liabilities.'®> As Professor Blumberg put it, in such business planning,
traditional entity law is being utilised to attempt to create a safe harbour for corporate groups
seeking to externalise the costs of a subsidiary’s negligence in conducting highly risky
activities."” Similarly, very often purpose of incorporation of state-owned entities is to reduce
the risk of reimbursements from the sovereign asset in case of entities’ foreign debt. The
principles of state sovereignty and political territoriality make separation of assets even more
attractive.

The commercial world regards the principle of separation of legal identity and liability
between different companies and entities as a universal legal assumption. All legal systems of
major industrial countries recognise this principle.?’ The development of sophisticated
multinational corporate structures was a response to various commercial factors, such as
business expansion and diversification, the need for specialisation and efficient productive
processes, raising capital finance, or reducing taxation liabilities. The invention of the
concept of independent state-owned corporation is another development to that extent in
support of advanced cross-border trade practice participated by the state. Almost every
sovereign state has incorporated independent state-owned entity or sovereign wealth funds to
serve sovereign commercial conducts. Almost 77 percent of the world’s oil reserves are held
by national oil companies with no private equity, and there are 13 SOCs with more reserves
than ExxonMobil, the largest multinational oil company. 21

3  Whether State can be a Party to the Arbitration Agreement of its entity

As discussed above the rationale behind the incorporation of a state-entity separate from the
state itself is basically to limit the involvement and attribution of the state in case of any
probable foreign debt incurred mostly out of investment agreement. Often it has been argued
whether a state can be a party to the arbitration agreement with private corporations or a
foreign investor in the first place. The following discussion of this paper will investigate the
principle of state privity in the arbitration agreement of a state entity.

Most of the states have incorporated state entities for the purpose of serving governmental
service or activates, often dealing with foreign investors in matter relating to the operation of
national interest.”> Consequently, policy issues and operational matters concerning foreign
investments or investments in general are not handled by the relevant state departments or
ministries but independent state corporations or sometimes they are known as sovereign
wealth funds. However, these entities are most of the time substantially controlled by the
relevant state departments or ministries. The position within the hierarchy of the government

'® See, e.g. Richard Rothman, A Veiled Threat: Minimizing Parental Liability for U.S. Subsidiaries, Practical Law Company,
August 23, 2007.

' Phillip Blumberg, The Law of Corporate groups: Tort, Contract, and Other Common Law Problems in the Substantive
Law of Parent and Subsidiary Corporations (Little, Brown and Co. 1987).

2 Gower and Davies, p. 193; OECD, ‘Responsibility of Parent Companies for Their Subsidiaries’ pp. 6, 24 (1980).

2! Tina Rosenberg, The Perils of Petrocracy, N.Y. Times Magazine, Nov. 4, 2007, at 42; See International Working Group of
Sovereign Wealth Funds; Generally Accepted Principles and Practices (Santiago Principles) (October 2008), available at
http://www.iwg-swf.org/pubs/eng/santiagoprinciples.pdf.

22 See creation of EPIDC and WAPDA by the Government of Pakistan, Société des Grands Travaux de Marseille (SGTM) v.
Bangladesh 5 Y.B Com. Arb (1980) 217; ICSID Case No. ARB/03/3, Impregilo S.p.A. v. Islamic Republic of Pakistan,
Decision on jurisdiction, 22 April 2005, para. 199.
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and the degree of legal independence of these entities varies. The reasons for the
establishment of these separate legal entities by the government are primarily specialisation
and efficiency.” Thus, when a sovereign state needs to coordinating and giving a unified
direction to any particular scheme, e.g. the development of schemes in Water and Power
Sectors by the respective Electricity and Irrigation Department of the Provinces, states
establish such para-statal entities. WAPDA, the Pakistan Water and Power Development
Authority, was created in 1958 as a Semi-Autonomous Body for the purpose of coordinating
and giving a unified direction to the development of schemes in Water and Power Sectors,
which were previously being dealt with, by the respective Electricity and Irrigation
Department of the Provinces. **

Incorporation of these state entities in relation to the foreign investment must be reconciled
with the international principle of the unity of the state. This has raised the issue of attribution
of acts of these entities to the state which are not restricted to the field of foreign investment.
Domestic classification may not be decisive in this context. This question form part of
general international law, and plays a significant role in matter relating to state responsibility.
In relation to foreign investment, matters of attributions have most often come up on the side
of the respondent state when a state argues that acts by state entities cannot be attributed to
the state. However, the issue may also be relevant for a claimant when a respondent state
considers a state entity single economic unit rather than a national of another state.?
Therefore, conduct of a state entity to be attributed to the state needs further scrutiny about
the negotiations and the directive mind of the state entity in its functional process.

4 Negotiation and Directive Mind of Contract for the State entity

The reasonable questions that need to be answered include who negotiate the investment
agreement of state entities? Who has the de facto and de jure authority and directive mind to
sign the agreement, in certain cases approval of financial securities? To illustrate, a
businessman might actively negotiate a purchase agreement containing an arbitration clause,
but at the last minute arrange for it to be signed by a company incorporated, owned and
controlled by him. An application to extend the arbitration clause to the businessman could
find support in the notion that buyer and seller intended the businessman to be a party to the
agreement.”® Similarly, investment agreements of most state entities are negotiated by the
members of the government, often relevant ministers. Sometimes they are also signed by the
members of government who is also the head of the state entity.*’

In Wintershall A.G., et al. v Government of Qatar*the claimant and respondent entered into
thirty years Exploration and Production Sharing Agreement (EPSA) in the offshore of Qatar
on 1976. Under the agreement, government of Qatar granted exclusive right to explore, drill
and produce petroleum in the defined offshore area. Due to the boundary dispute between

2 See Rudolf Dolzer and Schreuer, Chap. 8 at 195; See also, in general, Organisation for Economic Cooperation and
Development (OECD), Public Sector Modernisation: Changing Organisational Structures, OECD Policy Brief (2004).

* See Impregilo S.p.A., para. 199; See also WAPDA, Available at http://www.wapda.gov.pk/htmls/auth-index.html.

25 CSOB v. Slovakia, Decision on Jurisdiction, 24 May 1999, 14 ICSID Review Foreign Investment Law Journal 251, 268-
271 (1999).

26 William W. Park, ‘Non-Signatories and International Contracts: An Arbitrator’s Dilemma’ (Oxford 2009) Multiple Parties
in International Arbitration’p.1.

2 Kuwait v. X, Swiss Federal Tribunal (24 January 1994); See also Wintershall A.G; Dallah Real Estate, note 1; Southern
Pacific Properties (Middle East) Limited v. Arab Republic of Egypt (ICSID Case No. ARB/84/3), Decision on Jurisdiction,
14 April 1988.

2 Wintershall A.G., et al. v Government of Qatar, Partial Award on liability of 5ht February 1988, 28 ILM 795 (1989).
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Qatar and Bahrain, the claimant was not permitted to drill in the area where petroleum rights
were held under the authority of Qatar general petroleum corporation (QGPC). QGPC was a
corporation incorporated and wholly owned by the respondent and the Minister of Finance
and Petroleum is the Chairman of its Board of Directors.

The negotiations for the future dealing were unsuccessful. The claimants referred the dispute
to arbitration, alleging the respondent breached the agreement in violation of law of Qatar
and customary international law by denying claimants permission to explore in contractual
area. The tribunal held that QGPC was acting as an agent of the Government of Qatar and,
therefore, all actions attributed to the QGPC in this case shall be attributed to the Government.
The tribunal did not in any respect deny that QGPC was created as a separate independent
legal personality under national law of Qatar. However, in the event at issue in this arbitration,
QGPC acted as an agent or an arm of the Government in all proceedings relevant to the
tribunal’s jurisdiction. The tribunal in this case had taken into consideration the functional
control of the Government over its entity to be attributed to the state for the responsibility of
its entity.

Perhaps the most striking facts supporting the identity of the QGPC and the Government in
the event at issue in this arbitration, was that “The Board of Directors of QGPC were
appointed by the Emir and consists of 7 to 11 members, the majority of whom are officials of
the Department of Petroleum Affairs of the Government. They can be removed at any time by
Emir at his will. The Minister of Finance and Petroleum is the Chairman of the Bard”. Based
on the submissions by claimants the arbitral tribunal is in agreement that as a matter of the
domestic law of Qatar it is clear that QGPC is a separate legal entity but it operates as an arm
or agent of the Government in respect of the concession areas held by it.*’

A contrary decision can be seen in the case of In Impregilo S.p.A. v. Islamic Republic of
Pakistan™ in which the important issue before the ICSID tribunal was to determine the status
of state entity WAPDA and its relation with the government. While examining the status of
WAPDA, the involved independent State entity, the Tribunal, at the outset, noted that its
examination would be conducted in accordance with the applicable internal law of Pakistan.
The tribunal noted that status of state entity WAPDA as a party to the Contracts is a matter
for the national legislation of Pakistan, being both the law by which WAPDA was established
and exists, and also the law governing the Contracts.” To establish this contention the
Tribunal then proceeded to perform some jurisprudential tests in accordance with the
applicable domestic law of Pakistan in order to determine the status of the state entity
WAPDA.

The ICSID tribunal adopted the criteria of whether the state practiced any structural control
over the state entity WAPDA which means, did the government of Pakistan have the power
to appoint any of its officials or not. The Tribunal found that the entity consists of a Chairman,
and not more than three Members appointed by the Government required by Section 4 of the
1958 Act.*! They “receive such salary and allowances” and are “subject to such conditions of
service as may be prescribed by the Government” according to Section 5 of the said Act.
Moreover, under Section 6 of the Act, the Government may remove the Chairman and any
Member of the Board for various reasons, in particular if they become, in the opinion of the

? Wintershall A.G., paragraph 13 Chapter XI.

3 ICSID Case No. ARB/03/3, Impregilo S.p.A. v. Islamic Republic of Pakistan, Decision on jurisdiction, 22 April 2005, para.
199.

3! Section 4 of the 1958 Act of Pakistan.
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Government, incapable of discharging their responsibilities under the Act or if they have been
declared to be disqualified for employment in, or have been dismissed from, the service of
Pakistan.”*

Further, the arbitral tribunal examined the status of the service personnel of the state entity
WAPDA in order to determine whether working for the entity would constitute as working
for the government of Pakistan or not. Based on the service structure of the entity the tribunal
reached conclusion that ‘Service under the Authority is considered to be service of the
government of Pakistan, and every person holding a post under the Authority, not being a
person who is on delegation to the authority from any Province, shall be deemed to be a civil
servant for the purposes of the Service Tribunals Act, 1973* and within the meaning of
Section 21 of the Pakistan Penal Code (Section 19(1)).” The Tribunal also adopted the
criterion of functional control over the entity whether Pakistan practiced any functional
control in WAPDA or not. The tribunal found that ‘The power and duties of the Authority are
defined in Sections 8 to 16 of the Act. Under Section 8, the Authority “shall prepare, for the
approval of the Government a comprehensive plan for the development and utilization of the
Water and Power resources of Pakistan”. It also may frame schemes for a province or any
part thereof, subject here again to approval by the Government.”**

Having examined the above two criteria the tribunal finally examined whether Pakistan
practiced any financial control over the entity or not. The tribunal found that ‘the accounts of
the Authority are audited by the Auditor General of state of Pakistan annually. The Auditor
Reports with the comments of the Authority are sent to the Government and the Authority
“shall carry out any directive issued by the Government for rectification of an audit
objection”. Each year, the Authority submits to the Government for approval a statement of
the estimated receipts and expenditures in respect of the next financial year according to
Section 27 of the Act.” After performing all the aforementioned tests the tribunal concluded
that ‘Although the Government of Pakistan exercises a strict control on its entity WAPDA, in
light of the terms of the 1958 Act that established it, WAPDA is properly characterised as an
autonomous corporate body, legally and financially distinct from the state of Pakistan.”>’
According to the tribunal’s view much of Impregilo’s argument on this issue rested upon
international law principles of state responsibility and attribution.

However, in the event at issue the tribunal has drawn a distinction between the responsibility
of a State for the conduct of an entity that violates international law in this case breach of
Treaty, and the responsibility of a State for the conduct of an entity that breaches a municipal
law contract that is Impregilo’s Contract Claims. To support its view the tribunal borrowed
the principle from Comparia de Aguas del Aconquija and Vivendi Universal v. Argentine
Republic, decided by ad hoc arbitration tribunal.”® It seems the tribunal was reluctant to
consider the matter of involvement of Government in the state-entity which consists of a
chairman and three members appointed by the Government and may be removed by the
government who are the civil servant of Pakistan. Moreover, the power and duties of the
authority is subject to the approval of Government and the financial matter is strictly
monitored by the Government of Pakistan. Therefore, in the event at issue in this arbitration it

32 Impregilo S.p.A., para. 202, note 30.

33 Sec. 17 (1)(d) of the Service Tribunal Act, 1973 of Pakistan.

3* Impregilo S.p.A., para. 204, note 30.

35 Impregilo S.p.A., para. 209, note 30.

3% Compania de Aguas del Aconquija SA and Vivendi Universal (formerly Compagnie Générale des Eaux) v. Argentine
Republic, ICSID Case No. ARB/97/3, Decision on Annulment of 3 July 2002, 6 ICSID Reports 340, para.96.
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might be concluded that WAPDA was working as an agent or arm of the government to
extend the corporate veil to the point which the ICSID tribunal disregarded.

In relation to the above example of businessman, assume, however, that the businessman
played no role in the contract negotiation and performance, but misappropriated corporate
assets for personal use. If the corporation becomes insolvent for misappropriation of
corporate assets by the incorporator, an arbitrator might feel justified in looking beyond the
corporation to its owner, irrespective of what the parties had originally intended. For
jurisdictional purposes, the corporation would simply cease to exist, leaving the businessman
to inherit the arbitration clause.’” To its further extent, the businessman actively negotiated
the contract and the agreement was signed by the corporation wholly-owned and controlled
by him. The utilised the assets of the corporation for distinct purposes or responsibility for
any unusual circumstances which caused the corporation to go bankrupt. An arbitrator might
also feel justified to extend the scope of arbitration agreement beyond the corporate veil.
Likewise, state entities that are incorporated and wholly-owned and controlled by the state
and utilise its dividends and assets to public sectors according to the will of the government
or responsibility for any unforeseen circumstances for loss of its entity arbitrators will not be
reluctant to lift the corporate veil.*®

5 Piercing Corporate Veil in International Investment Arbitration

In breach of an agreement by a state entity to be attributed to the state, corporate veil must be
pierced in between state and its entity. In that context, piercing the corporate veil does not
involve bringing in the state in arbitral proceedings that has not signed an arbitration
agreement, but its entity. This issue may arise among the parent companies, subsidiaries,
private individuals, governmental and quasigovernmental entities, and states. To decide about
the status of the state entity or a corporation in a particular dispute, arbitral tribunals usually
rely upon the domestic law. It is to be noted that there is no uniformity regarding the principle
of piercing the corporate veil across national legal systems. It is not unusual that the
approaches of tribunals in investment arbitration also vary.

Piercing corporate veil may be invoked to rationalise either jurisdiction over a corporate
affiliate or a company’s liability for the substantive debts of another.*® Even with respect to
subsidiaries of foreign entities, American principles can apply to jurisdictional determinations.
In Taca International Airlines v. Rolls Royce of England, a New York court took jurisdiction
over a British company on the basis that its Delaware subsidiary was “a mere department” of
its ultimate parent.*’ It can also be extended to sovereign state for the liability of its entity or
to the state entity for the debts of its parent state. This does not mean, however, that
arbitrators who join a non-signatory parent must or should find the shareholder liable for the
subsidiary’s obligations. On occasion, joinder might be justified on the basis of consent, as
when a parent agrees to be bound in an arbitration based on contracts signed by its
subsidiary.*' Even though both entities have agreed to subject themselves to the same arbitral
proceeding, the arbitrator might determine that neither company is liable for the other’s

37 William W. Park, supra note 56.

38 See Wintershall, A.G. v. Government of Qatar, Partial Award of 5 February 1988 and Final Award of 31 May 1988, 28
L.L.M. 795 (1989); Dallah Real Estate note 1; Impregilo S.p.A, note 30.

3% See Phillip Blumberg, Kurt Strasser, Nicholas Georgakopoulos, & Eric Gouvin, Blumberg on Corporate Groups ch. 6
(Aspen Publishers, 2d ed. 2005); Phillip 1. Blumberg, The Multinational Challenge to Corporation Law pp. 78-96 (1993).

“ Taca International Airlines v. Rolls Royce of England, 15 N.Y. 2d 97, 102 (1965).

4 Fluor Daniel Intercontinental, Inc. v. General Electric Co., Inc No. 98-Civ. 7181 (WHP), 1999 WL 637236 (S.D.N.Y.
1999).
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obligations. Conversely, one company might be liable for another’s obligations, without
necessarily subjecting itself to the same dispute resolution mechanism as contained in the
primary obligation.

In the matter relating to piercing the corporate veil, usually, arbitral tribunal differentiate
between ‘“consenting non-signatories” to arbitration agreements that seek to arbitrate the
dispute, and “non-consenting non-signatories” that challenge the jurisdiction of arbitral
tribunal.** Arbitral tribunals that pierce the corporate veil of non-signatories resort either to
implied consent or intention of the parties.* There is no clear line between these two
justifications, however, as tribunals often pierce the corporate veil as a means to enforce the
parties’ original intention. The most popular case as regard to piercing the corporate veil is
the Dow Chemical Award decided by International Chamber of Commerce in which
consenting non-signatories were allowed to participate in the arbitration proceedings. ** In
this case, applying group of companies’ doctrine, the tribunal allowed parent companies to
bring claim on behalf of its subsidiary.

In Dow Chemical, the tribunal relied on the common intention of the parties which appears
from the surrounding circumstances that leads to the conclusion of tribunals reasoning to
pierce the corporate veil. The tribunal also followed trade usages conforming to the needs of
international trade, particularly in relation to the group of companies’ doctrine.*’ According
to the single entity theory applied by the tribunal, a group of companies, despite the legal
status of each of the companies, represents a single economic reality which the arbitral
tribunal must take into account when ruling on its jurisdiction.* However, application of the
“group of companies” doctrine remains uncommon. Some authorities suggest only one out of
probably every four cases that purport to apply the “group of companies” doctrine did
actually extend jurisdiction over non-signatories.’” In a contract of state entity the doctrine
can be extended to the non-signatory state to make it a party to the arbitration agreement of
its entity if it can be circumstantiated that the entity was working as an agent or arm of the
government.48

When it comes to the matter relating to arbitration between foreign investors and host state
under bilateral investment treaties, the legal scholars stand in different opinion. It has been
suggested that the rules relevant to shareholder claims under investment protection treaties
need to be regarded as lex specialis as established by specific treaties.* This is despite the
fact that under the national law of most jurisdictions, shareholders are not allowed to bring
claims on behalf of the company in which they own shares.”® Therefore, shareholders are
deprived of their legal rights to bring claim under domestic law as they are not party to the
arbitration agreement. As a result, the insertion of shareholdings into the definition of
investment in a bilateral investment treaty would generally result in piercing the corporate
veil for the benefit of the shareholder in investment arbitration. For instance, Article 1(6) of

42 See William W. Park, Non-Signatories and the New York Convention, 2 J. DISP. RESOL. INT’L 84, 105 (2008).

* William W. Park, at 107.

* William W. Park, at 103 (citing Dow Chemical v. Isover St. Gobain, ICC Case No. 4131, 1983 J. Dr. Int'l 899 (1932)).

4 William W. Park, p. 103.

“ Interim Award of September 23, 1982 in No.4131 (original in French), reprinted in IX ICCA Yearbook of Commercial
Arbitration 131, 134 (1984).

47 W. Park, supra note 28, at 106-07 (citing jean-francois poudret & sebastien besson, droit compare de I’arbitrage
international pp. 253-54 (2d ed. 2007)).

4 See Wintershall A.G., et al.

47 Abbey Cohen Smutny, Claims of Shareholders in International Investment Law, in International Investment Law For The
21st Century: Essays In Honour Of Christoph Schreuer 363 (Christina Binder et al. eds., 2009).

0 Qee OECD, supra note 20.
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the Energy Treaty Charter provides that "Investment" protected by the Charter includes "a
company or business enterprise, or shares, stock, or other forms of equity participation in a
company or business enterprise, and bonds and other debt of a company or business
enterprise.” °'

A typical case of piercing corporate veil could be where an incorporator sets up an
undercapitalised corporation to incur liabilities to a third party. In most cases this happens
when the corporation does not have enough assets to repay its debt, and the controlling
incorporator relies on the concept of limited liability to avoid personal liability. Consequently,
third party ends up bearing the risk of the non-payment of the debt.’* In such situations, the
court or arbitration tribunal may intervene to prevent such injustice and pierce the corporate
veil by holding the controlling incorporator, majority shareholder-incorporator or wholly-
owned state liable for its entities.”® Piercing the corporate veil in case of state entities as
discussed earlier depend on the involvement of Government in the entities’ structure and
function and control. If it is found prima facie that the state-entity is working as an arm or
agent of the Government to serve public and commercial activities the tribunal may find it
justified to extend the corporate veil beyond the structure of the corporation.

In the United States a question relating to piercing corporate the veil was first raised in the
case of First National City Bank v. Banco Para El Comercio Exterior de Cuba54, whether a
foreign state can be held responsible for the actions or obligations of its subsidiary, or vice
versa. The issue arose in this case with respect to execution or attachment, where the plaintiff
sought to enforce a judgment against a foreign state by executing against the assets of the
state’s subsidiary. The issue would also exist where a plaintiff seeks to impute the
commercial activity of a state entity to the parent government for the purposes of establishing
an exception to sovereign immunity. This case established a rebuttable presumption that
“state entities or instrumentalities incorporated as juridical entities distinct and independent
from their sovereign state should normally be treated as such.” In explaining this general rule,
the Court referred to the legislative history of the 1976 Act which states “Section 1610(b)
will not permit execution against the property of one agency or instrumentality to satisfy a
judgment against another, unrelated agency or instrumentality. There are compelling reasons
for this. If U.S. law did not respect the separate juridical identities of different agencies or
instrumentalities, it might encourage foreign jurisdictions to disregard the juridical divisions
between different U.S. corporations or between a U.S. corporation and its independent
subsidiary.””

The Court then stated that the presumption of separate legal personality can be rebutted upon
showing either that the “corporate entity is so extensively controlled by its owner that a
relationship of principal and agent is created” i.e., the parent is an alter ego of the corporation;
or recognition of the separate corporate status “would work fraud or injustice” on the other
party. It should be noted that, following amendments to the FSIA in January 2008, principle
of Bancec case does not apply to execution or attachment in terrorism cases. Rather, in cases
falling under Section 1605A of the FSIA, “the property of an agency or instrumentality of a
foreign state that is a judgment debtor for a claim based upon acts of terrorism, including

SUArt. 1(6) of the Energy Charter Treaty, Dec. 17, 1994, 34 1.L.M. 360 (1995).

32 Lee Buchheit et al., The Dilemma of Odious Debts, 56 Duke 1. J. 1201, 1248 (2007).

3 Lee Buchheit, at al.,1248.

>* First National City Bank v. Banco Para El Comercio Exterior de Cuba, 462 U.S. 611 (1983).

%3 Sec. 1610 (b) Foreign Sovereign Immunities Act 1976 (quoting H.R. REP. NO. 94-1487, at 29-30 (1976), as reprinted in
1976 U.S.C.C.A.N. 6604, 6628-29).
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property that is a separate juridical entity or is an interest held directly or indirectly in a
separate juridical entity, is subject to attachment in aid of execution.”

Under the principal-agent exception, a court will typically pierce the corporate veil only
where it is established that the parent exercises day-to-day operational control over the
subsidiary.”” Time has probably changed to disregard this kind of control that any sole
shareholder would normally exercise over its subsidiary is insufficient to justify piercing the
veil.®® Under the fraud or injustice exception, courts apply a fact specific analysis to
determine whether recognition of separate legal status would be unfair. Typically such cases
involve the foreign state’s manipulation of the corporate form for its own benefit, to the
detriment of the plaintiff. In relation to the function of a state entity, if such situation arises,
the arbitral tribunals or domestic court may extend the corporate veil for the attribution of
state for the conduct of its entity.

7 Conclusion

In most of the investment arbitration where the state incurs liability for the agreement of its
entities to foreign investors and the arbitral tribunal awards damages for the favour of foreign
investors, states argue based on the separate legal personality of its entities that it is not a
party to the arbitration agreement of its entities. Based on the above discussions in this paper
it is pretty obvious that the negotiators and the directive mind of the state entities in their
agreement with foreign investors are the government itself. State practice suggests that the
government, specifically the relevant ministry, has structural and functional control over the
state entities and the entities serve the governmental functions by the name of independent
legal entity.

At the end of this incursion into a domain that requires further expansion of the corporate veil
to cover the rationale behind the incorporation of a state entity and the purpose they serve
towards establishing justice and equity ultimate goal behind the incorporation of a state entity
by the state is to conduct commercial activities on behalf of the state under the banner of
separate legal personality to limit the state liabilities for any foreign debt. This paper suggests
that if it is to be found that the nature of the conduct of a state entity is as such that would
have been otherwise performed by the state in the absence of the entity in question the
corporate veil shall be disregarded and the incorporator state is to be considered party to the
agreement.
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Abstract:

The Building and Construction Industry Security of Payment Act 1999 (NSW) (the NSW
Act) is a unique form of statutory regulation for the building and construction industry, which
gives virtually all industry participants a statutory right to, and a means of recovering,
payments for work done under a construction contract. The research aim is to examine
current trends in adjudication applications and determinations under the NSW Act. The data
used for this study was the collected by the NSW Department of Finance & Services as part
of a regular reporting régime for the period from 1 July 2011 to 31 March 2012. In general,
adjudication under the NSW Act is being well utilised by stakeholders in the NSW
construction industry as a means of payment recovery. Claimants are highly successful at
adjudication in terms of the proportion of the claimed amount they are awarded by
adjudicators, particularly in relation to small value claims (i.e., claims less than $40,000).
There has been a significant decrease over time in the incidence of adjudication applications
being reported as ‘completed but not determined’. Currently, a much greater proportion of
adjudication applications lodged with Authorised Nominating Authorities (ANA) are
proceeding to determination than in previous years.

Keywords:
Adjudication, activity, New South Wales, security of payment.

1 Introduction

This paper reports on an on-going research project being undertaken by the authors’ into the
performance of the Building and Construction Industry Security of Payment Act 1999 (NSW)
(hereafter referred to as ‘the NSW Act’).!

The NSW Act commenced in March 2000 and was introduced as part of the New South
Wales Government’s policy to eradicate the practice of developers and contractors arbitrarily
delaying payment to subcontractors and suppliers in the NSW building and construction
industry (Iemma, 1999). The NSW Act was the first comprehensive legislative scheme to be
introduced in Australia to provide, infer alia, contractors, subcontractors and building
professionals with a statutory right to, and a procedure to recover, progress payments. While
it embraces the philosophy of rapid ‘statutory adjudication’ of payment claim disputes
introduced in the UK? the NSW Act is substantially different in its structure and operation
from its UK counterpart. Similar legislative schemes to that operating in NSW and the UK

! New South Wales (abbreviated as ‘NSW”) is one of six states of the Commonwealth of Australia.
2 Housing Grants, Construction and Regeneration Act 1996 (UK) pt. 2.
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have since been introduced in all Australian states and territories’, New Zealand®, Singapore’
and the Isle of Man.® On March 8 2011, the Irish Construction Contracts Bill 2010 was
passed by the upper house of the Irish Parliament. At the time of writing, the Malaysian
Building and Construction Industry Payments and Adjudication Act remains pending.

‘Statutory adjudication’ is a process defined in the NSW Act of referring a payment claim
dispute to an independent third party known as ‘adjudicator’. Whenever a claimant’ endorses
a payment claim as a claim made under the NSW Act, the claimant may elect to have the
payment claim adjudicated upon under the NSW Act if the respondent® withholds payment.

The NSW Act has undergone two significant amendments since its introduction — the first in
2002° and second in 2010."° Accordingly, ‘the NSW Act’ referred to here is the NSW Act as
amended.

This paper will be concerned with the NSW Act only. The aim of the research was to
examine adjudication activity under the NSW Act between 1 July 2011 and 31 March 2012.
In particular, the trend in the number of adjudication applications and adjudication
determinations as well as the success of claimants at adjudication made will be examined.
Apart from improving security of payment, the NSW Act also intends to provide a fast and
relatively inexpensive mechanism for deciding (on an interim basis) payment claims disputes.
Consequently, the researchers attempt to ascertain any trends in the cost of adjudication.

The results of this research may be of interest in other jurisdictions where statutory
adjudication for the construction industry has been introduced or is being contemplated.

2 Security of Payment

In the context of this paper, ‘security of payment’ is a generic term used to describe (NSW
Government, 1996:41):

[T]he entitlement of contractors, subcontractors, consultants or suppliers in the contractual
chain to receive payment due under the terms of their contract from the party higher in the
chain.

Thus, the security of payment problem refers to (Commonwealth of Australia 2002:7):

[The] consistent failure in the building and construction industry to ensure that participants
are paid in full and on time for the work they have done, even though they have a contractual
right to be paid.

The security of payment problem has been an ongoing issue for those who carry out
construction work, or supply related goods and services under a construction contract
(Commonwealth of Australia, 2002).

3 Building and Construction Industry Security of Payment Act 2002 (Vic); Building and Construction Industry Payments Act 2004 (QLD);
Construction Contracts Act 2004 (WA); Construction Contracts (Security of Payments) Act 2004 (NT); Building and Construction
Industry Security of Payment Act 2009 (Tas); Building and Construction Industry (Security of Payment) Act 2009 (ACT); Building and
Construction Industry Security of Payment Act 2009 (SA).

Construction Contracts Act 2002 (NZ).

Building and Construction Security of Payments Act 2004 (Singapore).

Construction Contracts Act 2004 (Isle of Man).

The ‘claimant’ is the person by whom a payment claim is served — see: Building and Construction Industry Security of Payment Act 1999

(NSW) ss. 4, 13.

¥ The ‘respondent’ is the person on whom a payment claim is served — see: Building and Construction Industry Security of Payment Act
1999 (NSW) ss. 4, 13.

? Building and Construction Industry Security of Payment Amendment Act 2002 (NSW).

10 Building and Construction Industry Security of Payment Amendment Act 2010 (NSW).

- NV NN
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In sum, the security of payment problem is the result of the practice by principals and
contractors in the construction industry of unduly delaying and devaluing progress payments
owed to subcontractors for work done under construction contracts. The tactic of principals
and contractors in delaying payments or unduly reducing the value of payments is largely
designed to enhance their positive cash flow at the expense of subcontractors (Brand and
Davenport, 2011).

The security of payment problem has long been a major source of commercial hardship for
those operating in the construction industry, particularly for the many small and often
undercapitalised firms, which operate at or near the bottom of the contractual chain (Iemma,
1999). 1t is suggested that, but for the systemically poor payment behaviour of principals and
contractors, the problems of commercial hardship and failure amongst small firms in the
construction industry would largely be avoided. Furthermore, one must not overlook the
potential for the unnecessary generation of societal problems that often accompanies
commercial hardship and failure (Commonwealth of Australia, 2002).

The next sections of the paper describe the research method adopted for this study, followed
by a synthesis and analysis of the data. Conclusive remarks are then presented.

3 Research method

The operation of the security of payment legislation in NSW is facilitated by Authorised
Nominating Authorities (ANAs). At the time of writhing, a total of nine such ANAs were
operating in NSW. Their function is to accept adjudication applications, refer adjudication
applications to adjudicators and issue, upon request, an adjudication certificate.'!
Furthermore, each ANA is required by the NSW Department of Finance & Services
(hereafter referred to as the Department) to report regularly on a variety of matters relating to
adjudication applications and determinations made in NSW. Reporting is required by the
Department with a view of allowing it to “better monitor trends in adjudication” (NSW
Department of Commerce, 2004:6).

Data used for this research was the adjudication activity data published by the Department as
part of the aforementioned reporting régime. The adjudication activity data used for this
research covers the period from 1 July 2011 to 31 March 2012 (NSW Department of Finance
& Services, 2012).

It should be noted that, at the time of writing, no aggregated adjudication activity data have
been published by the Department for the full period covering 3 March 2003 (i.e., the date of
commencement of the 2002 Amendment Act) to 31 March 2012. Brand and Uher (2005) and
Brand and Uher (2007) have previously reported on their analysis of the aggregated
adjudication activity data published by the Department (then known as the NSW Department
of Commerce) for the period covering 3 March 2003 to 30 June 2006. At the time of writing,
the Department had not published any adjudication activity data for the period from 1 July
2006 to 30 June 2011.

The data published by the Department is not aggregated according to the participating ANAs.
The format of the data used in this study has ruled out a statistical analysis. Instead, the
authors’ attempted to subjectively interpret trends emerging from the data and, where
appropriate, relate them to the findings derived by the authors in their previous research into
the performance of the adjudication process in NSW.

1 ¢ Adjudication certificate’ means a certificate provided by an Authorised Nominating Authority under the Building and Construction

Industry Security of Payment Act 1999 (NSW), s. 24.
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4  Adjudication Applications

4.1  Number and statues of applications

For the period from 1 July 2011 to 31 March 2012, the total number of adjudication
applications lodged with ANAs was 842 (see Table 1 below). The total value claimed for the
period is in the order of 188 million AUD. The highest and lowest claimed amount for the
period is 20.7 million AUD and 420 AUD respectively.

Table 1: Number and status of adjudication applications

Status Number (% of Total)
Applications lodged 842 (100%)
Determination released 544 (64.6)
Determination pending release 200 (23.8)
Applications completed but not determined” 98 (11.6)

< Applications completed but not determined’ are application where no determination has been released by the adjudicator and no determination is
pending release. In such cases, the adjudication process has come to a premature end between lodgement of the application with the ANA and a
determination being made by the adjudicator.

From Table 1 above, it is can be seen that, of the total number of completed adjudication
applications lodged with ANAs, 544 (or about 65 percent of the total number of application
lodged) determinations had been released to the parties. At the time of writing, about 24
percent of the total number of completed adjudication applications were either pending
determination by the adjudicator or pending release to the parties. About 12 % of the total
completed adjudication applications were classified as ‘completed but not determined’.

Whilst the Department does not indicate the reasons for an application being ‘completed but
not determined’, Brand and Uher (2005) and Brand and Uher (2007) report that this is most
likely to arise under two following conditions: (1) when the parties settle the dispute and
withdraw the application before a determination is made by the adjudicator; and (2) when an
adjudicator, after accepting the adjudication application, subsequently decides that the
adjudicator lacks the jurisdiction to determine the application and subsequently withdraws
their acceptance of the application before making a determination. Brand and Uher (2007)
report that the first and second condition arises in about 37% and 45% of all cases,
respectively. Similar results are reported by Brand and Uher (2005). Further study is needed
to confirm if the two stated conditions still account for the majority of applications being
classified as ‘completed but not determined’. At the time of writing, there were no reported
studies to indicate that there has been any shift in this regard.

Interestingly, Brand and Uher (2005) and Brand and Uher (2007) both report that about one-
quarter of all adjudication applications lodged with ANA’s were classified as ‘completed but
not determined’. As already stated, the Department’s adjudication activity data for the period
commencing 1 July 2011 to 31 March 2012 indicates that only about 12% of all applications
lodged with ANAs were ‘completed but not determined’. The results suggest that a much
greater proportion of adjudication applications lodged with ANAs for the period 1 July 2011
to 31 March 2012 are being determined than for the periods between 3 March 2003 to 31
August 2004 and 3 March 2003 to 30 June 2006. The reasons for this apparent shift are
unclear. Whilst further study is needed to confirm the extent of this apparent shift, it is
suggest (based on the preceding paragraphs) that it may have two likely causes; firstly, that
over time, the parties have been less inclined to settle payment disputes once the adjudication
process has commenced; or secondly, that over time, adjudicators have been less frequently
deciding that they lack jurisdiction to determine adjudication applications. Of course, the
apparent shift may be the result of a combination of these factors.
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4.2 Applications lodged

Section 14(1) of the Act provides that the respondent may reply to a payment claim by
providing a ‘payment schedule’ to the claimant. A payment schedule is, in effect, a notice
that must be served on a claimant if the respondent does not intend to pay the whole of the
claimed amount by the due date for payment.'? If the respondent fails to provide a payment
schedule within the time allowed under the Act, the respondent becomes liable to pay the
claimed amount to the claimant on the due date for payment.

A claimant may lodge an adjudication application under one of the following sections of the
Act only: s.17(1)(a)(i); s.17(1)(a)(i1); or s.17(1)(b). Firstly, where respondent provides a
payment schedule for less than the full amount claimed, and the claimant does not accept the
lesser amount, the claimant is entitled to lodge an adjudication application with an ANA
under section 17(1)(a)(i) of the Act. Secondly, where respondent provides a payment
schedule for the full amount claimed but fails to pay the whole (or any part) of the scheduled
amount by the due date for payment, the claimant is entitled to lodge an adjudication
application with an ANA under section 17(1)(a)(i1) of the Act. Similarly, where respondent
provides a payment schedule for less that the full amount claimed, and the claimant accepts
the lesser amount, but the respondent fails to pay that amount by the due date for payment,
the claimant is entitled to lodge an adjudication application with an ANA under section
17(1)(a)(i1) of the Act. Finally, where a respondent fails to provide an payment schedule and
fails to pay the claimed amount by the due date for payment, the claimant is entitled to lodge
an adjudication application with an ANA under section 17(1)(b) of the Act. It should be noted
that if an adjudication application is intended to be lodged under section 17(1)(b) of the Act,
and the respondent fails to provide a payment schedule in response to the payment claim,
section 17(2) of the Act requires the claimant to give the respondent written notification of
the claimant’s intention to apply for adjudication under the Act. This notification, in effect,
gives the respondent a second opportunity to provide a payment schedule to the claimant in
response to the payment claim. The distribution of applications lodged (by section of the Act)
for the period from 1 July 2011 to 31 March 2012 is shown in Table 2 below.

Table 2: Adjudication applications lodged (by section of the Act)

Section Number (% of Total)
17(1)(a)() 482 (57.2%)
e i
Total 842 (160%)

Table 2 shows that in the majority of cases (about 60 percent) respondents elect to provide a
payment schedule in direct response to a payment claim. Whilst a significant minority of
respondents (about 40 percent) elected not to provide a payment schedule in direct response
to the payment claim, it is unclear what proportion of these respondents elected to provide a
payment schedule in reply to the written notification made under section 17(2) of the Act.
On that basis, no conclusions can be drawn as to whether there is, perhaps, an intention by
these respondent to simply ignore payment claims in order to delay or escape payment, or
whether these respondents are seeking to legitimately delay the provision of a payment
schedule to the claimant and so make use of the additional time allowed under the NSW Act

12 See: Building and Construction Industry Security of Payment Act 1999 (NSW), s. 11(1).
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to prepare the payment schedule. " Considering the time the Act has been in operation, and
the consequences under the NSW Act for not providing a payment schedule, it is reasonable
to conclude that the latter reason is the more likely.

5 Adjudication Determinations

For the period from 1 July 2011 to 31 March 2012, the Department reports that 544
determinations have been released to the parties in NSW. The highest and lowest adjudicated
amount for the period is not reported by the Department. The number of adjudication
applications (determination release) by payment claim value range is shown in Figure 1.

120

< 5,000 5,000- 10,000- 25,000- 40,000- 100,000- 250,000- 500,000- 750,000- =1 million
9,999 24,999 39,999 99,999 249,999 499,999 749,999 999,999

-
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=]

@
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Number of applications
(Determinations released)
& 2

[
[=]

Claimed amount range (AUD)

Figure 1: Frequency of claimed amount (by claim range).

Figure 1 shows that payment claims between < $5,000 to just under $250,000 tend to be the
most frequent claimed amount values with a notable decline in the frequency of claimed
amount values $250,000 and above. Claimed amount values of $250,000 and above represent
about 14% of the total number applications lodged with ANAs. The most frequently
determined payment claims were those of the amount between $10,000-$24,000 and
$40,000-$99,000. This result is consistent with the results given in Brand and Uher (2005)
and Brand and Uher (2007). Furthermore, a factor to be considered in determining the level
of success of claimants at adjudication is the frequency of favourable outcomes experienced
by claimants at adjudication. Figure 2 below shows the overall comparative values of the
total claimed and adjudicated amounts for the period.

13 L . . s . .. . .
Respondent is given an opportunity to provide a payment schedule within 5 business days after receiving the claimant's notice.
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Figure 2: Total claimed and adjudicated amounts

Figure 2 shows that of the total number determinations released (i.e., 544), the total value of
claimed amounts was 119.2 million AUD with a total value of adjudicated amounts being
60.1 million AUD. The results show that adjudicators, overall, award claimants about 50
percent of the clamed amount. This indicates that claimants’ tend to have only modest
success at adjudication in terms of the proportion of the claimed amount awarded by
adjudicators. However, when examined across the spectrum of claim values, it is apparent
that the level of success of claimants at adjudication varies considerably. This is shown in
Table 3 below.

Table 3: Average claimed and determined amounts (by claim range)

Range of Claim No. Average Claimed Average Determined No. awarded 100%
Values ($) (% Av. Claimed) (% of No.)
< 5,000 69 $2,618 $2,371 (91%) 49 (71%)
5,000 - 9,999 61 $7,357 $6,570 (89%) 42 (69%)
10,000 - 24,999 111 $15,919 $14,732 (93%) 70 (63%)
25,000 - 39,999 66 $32,415 $28,253 (87%) 37 (56%)
40,000 - 99,999 86 $66,804 $53,160 (80%) 37 (43%)
100,000 - 249,999 76 $159,470 $121,112 (76%) 28 (37%)
250,000 - 499,999 30 $358,365 $193,660 (54%) 6 (20%)
500,000 - 749,999 17 $584,337 $168,946 (29%) 0 (0%)
750,000 - 999,999 6 $924,850 $553,667 (60%) 0 (0%)
> 1,000,000 22 $3,207,742 $1,372,085 (43%) 0 (0%)
Total 544

Table 3 shows that, in the case of small value claims (i.e., claims less than $40,000),
adjudicators award, on average, about 89% of the claimed amount with claimants being
awarded the whole of the claimed amount in about 65% of cases. In the case of medium value
claims (i.e., claims from $40,000 to less than $250,000), adjudicators award, on average,
about 77% of the claimed amount with claimants being awarded the whole of the claimed
amount in about 40% of cases. Finally, in the case of large value claims (i.e., claims greater
than $250,000), adjudicators award, on average, about 45% of the claimed amount with
claimants being awarded the whole of the claimed amount in about 8% of cases. The results
indicate that claimants making small to medium value claims (i.e., claims less than $250,000)
are notably more successful at adjudication than those making large value claims, both in
terms of the average proportion of the clamed amount awarded by adjudicators and the
proportion of instances where the adjudicator awards the full amount claimed.

It is not clear to what extent (if any) the provision of a payment schedule impacts on the level
of success of claimants at adjudication in terms of the average proportion of the clamed
amount awarded by adjudicators and the proportion of instances where the adjudicator
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awards the full amount claimed. However, Brand and Uher (2007) report that, generally,
claimants’ success at adjudication declines sharply when respondents’ provide a payment
schedule. To what extent this holds true across the spectrum of claim ranges is unknown.
Further research is required in relation to these issues.

The reasons for claimants having less success at adjudication when adjudication involves
large claims, rather than small to medium size claims, is also unclear. Brand and Uher (2007)
contend that, generally, parties to large payment claim disputes are frequently assisted by
lawyers or claim consultants at adjudication and that the relatively small return to claimants
in the case of large payment claims appears to support the view that large payment claims
tend to be overinflated. Through the author’s direct involvement in the adjudication process
in NSW, it is apparent that respondents, generally, do not defend small payment claims by
employing lawyers or claim consultants in preparing payment schedules and adjudication
responses. Similarly, claimants tend not to employ to lawyers or claim consultants in
preparing payment claims and adjudication applications. One reason why respondent’s may
not engage lawyers or claim consultants in such cases is that respondents do not regard the
overinflation of small payment claims as an issue of chief concern. Further research is
required on this issue.

6 Cost of adjudication

One of the most important aims of the adjudication process is to provide claimants with a
relatively inexpensive method of having disputes as to payment determined by a neutral
adjudicator (Iemma, 1999). The distribution of the average total direct fees (i.e., the fees of
the ANA and the fees and expenses of the adjudicator) for all adjudication determinations
released in NSW for the period from 1 July 2011 to 31 March 2012 is given in Table 4 below.

Table 4: Adjudication fees (by claim range)

Claimed No. Av. Fees (%) Av. Fees (%)
Amount
Respondent | Claimant Respondent | Claimant
[6) Total Share Share | Total™ Share? Share®
<5,000 69 570 545 25 21.8% 95.7% 4.3%
5,000-9,999 61 900 827 74 12.2% 91.8% 8.2%
10,000-24,999 111 1,249 1,193 56 7.8% 95.5% 4.5%
25,000-39,999 66 2,244 2,101 143 6.9% 93.6% 6.4%
40,000-99,999 86 2,937 2,575 362 4.4% 87.7% 12.3%
100,000-249,999 76 5,445 4,854 591 3.4% 89.1% 10.9%
250,000-499,999 30 8,353 6,181 2,172 2.3% 74.0% 26.0%
500,000-749,999 17 10,399 6,545 3,854 1.8% 62.9% 37.1%
750,000-999,999 6 15,553 12,960 2,592 1.7% 83.3% 16.7%
> 1,000,000 22 19,132 13,740 5,392 0.6% 71.8% 28.2%
Total number 544

! Av. Total Adjudication Fee expressed as a percentage of the Av. Claimed Amount (Av. Claimed Amount is shown in Table 3 above). See Fig. 3 below.
2 Av. Respondent share expressed as a percentage of the Av. Total Adjudication Fee.
3 Av. Claimant share expressed as a percentage of the Av. Total Adjudication Fee.

The Department’s data does not indicate under what circumstances claimants’ are required to
pay adjudication fees. Under the NSW Act, adjudicators have the discretion to determine the
proportion of the adjudication fees each party is required to pay. Uher and Brand (2007) and
Uher and Brand (2005) report that when adjudicators award a $nil to claimants, they are
generally required to pay 100 percent of the adjudication fees. However, in the remainder of
cases, the amount of the adjudication fee that claimants’ are required to pay will vary.
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Nevertheless, Table 4 above indicates that respondents are generally required to pay the
greater proportion of the adjudication fees across the spectrum of claim values. Figure 3
below shows that there is an inverse relationship between the amount claimed and the total
adjudication fee when expressed as a percentage of the amount claimed.

25%
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% of av. claimed amount
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Figure 3: Av. total adjudication fee expressed as % of the av. claimed amount (by claim range).

It is interesting to note that, in relation to small payment claims (i.e., claims less than
$40,000), the total adjudication fee equates, on average, to only about 12 percent of the total
claimed amount. This increases to a maximum of about 22 percent for the claims of less than
$5,000 down to a minimum of about 7% for claims between $25,000 to less than $40,000.

Compared to other forms of dispute resolution, such as arbitration and litigation, which are
processes acknowledged as being costly (Carter et. al., 2007), adjudication appears to have
provided a financially viable option for those making small claims to have the dispute heard
and determined by an independent third party. This conclusion is supported by the data in
Table 4 above, which shows that just over half of the applications lodged with ANAs for the
period were made in relation to small value claims.

7 Conclusion

The foregoing discussion of the data collected by the Department shows that, in general,
adjudication is being highly utilised by stakeholders in the NSW construction industry as a
means of payment recovery. The data reveals that claimants are highly successful at
adjudication in terms of the proportion of the claimed amount they are awarded by
adjudicators, particularly in relation to small value claims.

Adjudication fees appear to be modest enough to conclude that adjudication provides
claimants with a relatively inexpensive means of determining disputes as to payment by an
independent third party. The results indicate that adjudication is providing a financially viable
option for those making small claims to have the dispute heard and determined by an
independent third party. This result appears to justify the introduction of the NSW Act as a
means of assisting smaller firms in the NSW construction industry to recover payment, and
suggests that the aim of the NSW Act is being achieved.

The results suggest that there has been a significant decrease over time in the incidence of
adjudication applications being reported by ANAs as ‘completed but not determined’. Whilst
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further study is needed to confirm the extent of this apparent shift, the result suggest that the
parties’ have been less inclined to settle payment disputes once adjudication has commenced
and/or adjudicators have been less inclined to find that they lack the requisite jurisdiction to
determine adjudication applications.

Whatever the reasons for this apparent trend are, the consequence is that, currently, a much
greater proportion of adjudication applications lodged with ANAs proceed to determination
than in the periods between 3 March 2003 to 31 August 2004 and 3 March 2003 to 30 June
2006.

Participation by respondents in the adjudication process tends to be moderate, with only
about 60 percent of respondents providing a payment schedule in direct response to a
payment claim. However, the Department does not report on the number of respondents’ that
elect to provide a payment schedule in reply to the written notification under section 17(2) of
the NSW Act. On that basis, the level of participation of respondents’ in the adjudication
process is arguably higher than the Department’s data suggests.
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Abstract:

This research is to identify the root cause for Chinese construction labour problems that
might exist in subcontracting systems. It also explores potential economic incentives of
tentative adjustments of subcontracting systems on subcontractors (SCs) for achieving
sustainable employment improvement. The research examined the failure of recently
promoted schemes in improving construction labour market in China. The causal
analyses were done based on empirical observations of one representative construction
general contractor (GC) in China. The failure of new schemes is due to ignorance of
continuing development of SCs under existing subcontracting systems. With excessive
competition by Cost-Based-Selection, and restrictions on subcontracting scope and
layer, current systems fail to provide economic incentives for SCs’ good performance.
Japanese experience demonstrates the significance of facilitating SCs’ development for
efficient production and employment improvement. Furthermore, long term relationship
(LTR) under Affiliated Companies by giant Japanese GCs is found to be indispensable
for SCs’ ongoing development. Under today’s business environment with various
uncertainties in China (e.g. workflow unreliability), enlarging subcontracting scope and
layer, and promoting LTR amid construction supply chain are mathematically validated
to have potential economic incentives for SCs’ continuing development. It could
ultimately lead to the realization of sustainable Chinese construction labour market.

Keywords:
Chinese construction, economic incentive, migrant labour, subcontracting, uncertainty.

1 Introduction

The functioning of construction industry consists of two aspects in most countries.
Those are its contribution to the development of national economy and people’s
standard living, and its role in absorbing labour force. Experiences of many countries
show that construction industry provides much needed employment for a large number
of the poorer and less well educated labourers of the society. Regarding the labour
market, there are basically three involved issues as the source of labour, the basis on
which it is employed and the way it is treated (Wells, 2003). On the one hand, those
issues have profound implications for project objectives, productivity, and skill
development that are usually to be the immediate concern of construction industry
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stakeholders. On the other hand, such issues as the number of jobs, the systems under
which construction labourers are employed and managed, as well as their conditions can
affect the achievement of social objectives such as the alleviation of poverty and the
promotion of social stability and harmony. Therefore, studies of construction labour
market should be of high priority from both economic and social views.

The Chinese construction has so far enjoyed a good opportunity for development, which
has already been a leading contributor to the Chinese national economy. It has provided
enormous employment for labour force as well, especially for those surplus rural
labourers called ‘migrant labourers’ in China. However, the Chinese construction has
recently been in a dilemma with an increasing labour outsourcing practice for
construction production. It brings about widespread and increasing labour rights
infringements, such as ignorance of occupational health and safety, payment default or
wage squeeze, long working hours, instability of job or employment, lack of job training,
few social securities, domestic problems due to separation from their families, etc.
Those labour issues result in a negative image of the Chinese construction industry
universally. It greatly hinders the recruitment and retention of construction labourers in
recently China, especially among the growing new generation of migrant labourers.
Construction industry employers in China seem too much lag behind other industries in
how they conduct their people practices. This industrial gap must be closed; otherwise
the recruitment and retention of construction employees will become chronic problems
in the near future (Charles, 2007). Even worse, many grave social problems will be
brought about. Those explanations argue that the future of Chinese construction calls for
more labour-oriented strategies. To be more detailed, it is urgent for Chinese
construction not only to pay close attention to improve current employment situation,
but to raise the issue how to foster a sustainable construction labour market as a vital
element to its future development. It is certainly a complicated and systematic task to be
carefully tackled, since any frequently changeable or short-sighted interventions or
regulations would not only make the existing problems unresolved but in turn bring new
fatal problems and even aggravate the tension between construction enterprises and its
labour force. The focus of this study is to explore labour-based strategies and adaptable
measures for an economically effective and socially responsible Chinese construction.

2 Observations on Recent Chinese Construction Labour Market

China is a typical country in that most construction labourers are migrants from the rural
areas, called ‘migrant labourers’. They occupy more than 80% of construction workers
on sites. The priority for them is to get work on a regular basis and improve income.

2.1 Corporatization among Informal ‘Baogongtou’

Recent studies in China described the central role of labour contractor, known locally as
‘baogongtou’, who is head of the working team with labourers usually coming from the
same rural area. Baogongtou exerts profound influences on the labour subcontracting
business and the lives of construction workers. Through joining an informal team
headed by a baogongtou, the labourers are provided with an opportunity to obtain work
and acquire skills, which could bring them a higher income in a sense. However, this
opportunity is mostly denied to those without family and social connections with
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baogongtou. Thus, it is regarded as a barrier to training and innovation. Even worse,
since labour subcontracting is prone to decreasing the level of upper contractor’s control
on labour force, it has a great potential of labour exploitation. It does take place in
recent China. Those labour issues have been universally reported with an indiscriminate
blame on baogongtou. As a result, baogongtou is generally considered to have negative
connotations in China, which precipitated the government to prohibit informal
baogongtou and promote formal labour subcontracting enterprise (LSE) as a substitute
since 2005. However, the applicability and effectiveness of this enforcement may be
reserved for further consideration in view of unsatisfactory progress in practice. During
the investigation into one representative general contractor in China, those interviewed
project managers admit that ‘illegal’ baogongtou remains to abound on sites in disguise
since it is preferable to LSE in labour subcontracting business. The direct cause lies in
the principle of Cost-Based-Selection under current competitive labour subcontracting
market. It makes the informal baogongtou with lower labour cost by evading the
overhead costs and on-costs of formal employment beat the competition. So LSEs are
usually exposed to a vitally disadvantageous position in the business competition. That
may explain the dumping of LSEs that depresses labour cost to an unreasonable degree
just for getting jobs and survival. It is likely to bring about problems of quality, safety,
labour issues, etc., and hinder the continuing development of LSEs themselves. The root
cause may exist in subcontracting systems with excessive restriction on subcontracting
layer and business scope (An, 2010). It ignores the potential of labour subcontractors to
become a speciality one or even higher level amid the construction supply chain to a
great extent. Regarding the limitation on business scope to labour-only for labour
contractors, as most of them are small and medium-sized, it is harder for them to cope
with various uncertainties inherent in today’s business environment. In a word, under
current excessively restricted and competitive subcontracting market, there is little
economic incentive to promote corporatization among labour contractors. As a matter of
course, LSEs have not matched the expectations in term of development. Furthermore,
there becomes a huge imbalance in the numbers of general contractors, speciality
subcontractors, and labour subcontractors. This is unlike normal construction industrial
structure (Li et al, 2010). Up till now, general contractors complain that subcontracting
market is too disordered and deficient in supplying qualified subcontractors with labour
and specialist skills; meanwhile, baogongtou as well as LSE complain they could not
see any promising future in today’s insecure business environment. Thus, fundamental
improvement of labourers’ situation has not been achieved. Policies and regulations
may need to be reassessed and adjusted. Instead of compulsive enforcement by
administration, more efforts should be made to understand their economic behaviours.

2.2 Direct Control by General Contractor

Efforts have been made in many countries to overcome the disadvantages of labour
subcontracting. Regarding the loss of control over the labour force and site work, one
common practice is that general contractor adopts an arrangement whereby the labour is
sourced through a labour contractor but paid and supervised on its own. It has also been
promoted by the Ministry of Railways in China since 2005 in view of undying practice
of multi-layer subcontracting. Through that, even when risk is passed down to the
labour contractor with a fixed sum paid for a package of work, the site manager
employed by the general contractor can still exercise a considerable degree of control.
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Bresnan (1985) argues that it could be enhanced further through the use of known
subcontractors with whom general contractor has a longstanding relationship, or
through the employment of speciality subcontractors. It points out promising directions
of system adjustment for current Chinese construction. As is acknowledged, direct
control by general contractor is supposed to be a transitional mode seen from the
development of construction industry in most developed countries. Along with the
growth of general contractors who will gradually develop their capabilities for
undertaking EPC or DB projects, concrete engineering works are usually subcontracted
or sub-subcontracted to speciality subcontractors that are small-scaled but with highly
specialized construction skills or technologies. Thus subcontractors should be cultivated
and stimulated with more initiatives on developing their specialist skills and
management capabilities to achieve more efficient construction production. Based on
that, the conditions of construction labourers largely recruited and employed by
subcontractors may achieve a fundamental and sustainable improvement. However, the
significance of subcontractors has not been realized or truly understood in the
competitive and risk transfer work culture amid construction supply chain in China.

2.3 Contractual Work Relations

Recent Chinese government thinks that one of the most important solutions of labour
issues is labour contract, revealed by the promotion of LSE which is ought to sign a
contract with labourers. It is believed that if there is labour contract, the conditions of
labour force would be much improved. Of course, contract has legislated constraints by
law enforcement in labour users regarding formal payment and welfare systems;
however, it should be on the premise of sound law systems and legal compliance that
are far from sufficient in current China. Many cases in other countries indicate that there
is usually a large gap between regulations in principle and action in practice, suggesting
that contract may not solve the problems fundamentally. Actually, schemes for
improving the labourers’ situation including welfare have also been devised in other
countries like Egypt, India, and Korea, based on the acknowledging of labourers’
temporary or casual status. Most of those schemes illustrate that the policy direction
should be moved to accommodate the needs of construction labourers without requiring
a fundamental change in the way labourers are recruited and employed. It again argues
that the rigid prohibition of baogongtou in China may be one-sided with little
consideration of their further development, and ignorance on their functioning of
building a social bond to some extent. Although the latter argument should not be
carried too far, it is important to recognize baogongtou’s close relationship with groups
of labourers. The key should be to facilitate their development in specialist skills and
management capabilities. A valuable approach is non-contractual cooperative
relationships like Japanese long term work relations up and down the construction
supply chain. It has facilitated the further development of downstream subcontractors,
and consequently established a highly specialized subcontracting market.

3 Hypotheses for Developing Future Construction Labour Market
From above, current interventions by government to deal with some negative impacts of

‘informal’ labour subcontracting may not have to totally deny it. One of the root causes
may exist in the excessively competitive and restricted subcontracting systems which
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ignore subcontractors’ further development by failing to provide economic incentives
for them. Actually, informal employment and multi-layer subcontracting systems
(MLSS) have their rationalities of existence, particularly in developing countries
(Assaad, 1993; Aelim, 2010). Those schemes have positive meanings for both industrial
structure adjustment and improvement of construction labour employment. To
overcome some negative repercussions of the schemes, one crucial issue is to facilitate
subcontractors’ continuing development. It calls for a truly mutual understanding
between general contractors (GCs) and subcontractors (SCs) regarding labour
subcontracting business. GCs must recognize the functional change brought by
outsourcing or subcontracting, and then understand the significant role of SCs’
development in their business. Further, economic incentives for SCs to develop their
competencies should be explored through understanding the barriers they encounter in
subcontracting business. Based on that, the deregulation or adjustment of subcontracting
systems could exert an effect in practice. It then argues that releasing restrictions on
subcontracting layer and business scope, and meanwhile introducing cooperative work
relations between GC and some certain SCs into existing competitive mechanism,
would foster qualified speciality SCs. It will finally lead to the realization of efficient
and effective construction production systems with just-in-time and efficient assembler
(GC) and qualified suppliers (SCs). The hypotheses stated above are shown briefly in
Figure 1 aiming at the development of sustainable construction labour market in China.

The future of Chinese construction dependls on having more labour-oriented strategies

‘Plausible’ causes for labour problems in China: Informal employment? Multi-layer subcontracting?
—Root cause: ignorance of subcontractors’ continuous development
under excessively competitive and restricted subcontracting systems
I
[ 1
Restrict the subcontracting Administrative enforcement on
business la?/er and scope corporatization of llabour contractors
I
Critical issue: to facilitate SCs’ ongoing development
based on mutual understanding between GC and SCs
I

To achieve better integration of GC and SCs in construction supply chain
by creating reciprocal business environment
-+ Enlarge SC’s business scope and layer * Introduce cooperation by LTR into existing competition
I

[ ]
Just-in-time & efficient assembler (GC) Qualified suppliers with ongoing development (SCs)
Figure 1. Hypotheses for developing sustainable construction labour market in China

4 Approaches for Exploring Economic Incentives

4.1 Japanese Experience on Fostering Subcontractors-Case of Kajima

Kajima is one of the Japan’s big six construction general contractors, and the transition
of relationships between Kajima and its subcontractors (see Figure 2), reveals a typical
Japanese practice of facilitating the development of subcontracting market (Furukawa,
1963). In Japan, giant general contractors play a dominant role in fostering
subcontractors’ continuing development via establishing and developing its Affiliated
Companies (ACs) among those subcontractors who enjoy long-term paternalistic but
conclusive family work relations. This long term relationship (LTR) contributes to the
achievement of efficiency and great success of the Japanese construction industry
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(Bennett, et al. 1987). Generally speaking, within the construction industry, the value-
added process is distributed across several organizations between GC and SCs. Without
working together in a cooperative manner, supply chain efficiencies are difficult to
realize. Through LTR under ACs mode, good integration between Kajima and its SCs in
the construction supply chain is achieved. Regarding subcontractors’ integrating process,
foremen accumulated skills and technologies across the various projects that increase
operational efficiency within the GC, which provided a high value to their business
functioning. Their initial business with GC was to be an intra-company transaction, and
then inter-companies transaction in the capacity of labour subcontractors with a
construction corporative license. Afterwards, through becoming the Affiliated
Companies of a certain GC, labour subcontractors got an opportunity to further develop
their specialist skills as well as management capabilities in a secure business
environment attributed to the long term working relationships. This opportunity
facilitated them to be specialty subcontractors or even general contractors along with the
business extension. Normally it at least takes a foreman at the bottom subcontracting
layer 7-8 years to accumulate essential construction skills and management capabilities
to become a specialty company in Japan. Thus it is inferred that gaining a regular work
with the same contractor has a significant meaning in acquiring and accumulating skills
or technologies that are essential for ongoing development of labour subcontractors,
even though the whole process is generally informal and the time span of skill acquiring
is varying. What’s more, Japanese mode could decrease of uncertainty of transaction up
and down the construction supply chain, and ensure labour subcontractors an economic
incentive to further develop their specialist skills and management capabilities.

ISBN: 978-1-84219-840-7 .

Labour Kajima labour subcontractors
supplier foremen—® construction corporative license
Relation- * integrated + exclusive + indispensable + as buffer + less-valued
ship with intra-company inter-companies independency
Kajima transaction transaction — Specialization
business extension 1
Kajima’s + full-scale * long term * cost-based
efforts Training plan for AC competition
on SCs AC TQM localization
» mode  AC guideline gcf?l:?}llzrrz

Economy ascending stable grim bubble recession

Wwil 1955 1965 1980 1990 1995

Figure 2. Transition of relationships between Kajima and its subcontractors within economy development

4.2 Mathematical Analyses on Potential Economic Incentives

As is known, LTR could reduce uncertainties to some extent. However, it is prone to
adoption by SCs just as a short-term response to pressure from powerful clients or GCs,
rather than a fundamental cultural change. Moreover, if it is not implemented properly,
it could exert detrimental effects on SCs in turn (William, 2009). The real cultural
change requires an understanding of factors that dictate the basic interests of the parties
involved (Bresnen and Marshall, 2000). One great barrier for better integration of GC
and SCs during construction process is workflow instability. SCs are generally fragile or
vulnerable, since they are in the downstream of construction supply chain, and their
further development is largely dependent on the fundamental accumulation on projects
level as mentioned above. Furthermore, it is prone to arbitrary use and exploitation of
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labourers by SCs as a buffer or leverage to cope with fluctuation of work. Thus striving
for stable work flow is a basic interest for involved parties. Instead of conventional risk
transfer that could not eliminate potential waste or loss brought by workflow instability,
risk sharing under LTR and business scope enlarging might be better ways.

Given that the contract price between client and GC is reasonable enough so that GC
does not have to worry about its payment by client, but is just concerned with how to
complete project work efficiently with well coordination by SC. Stability of workflow is
then mainly influenced by the degree of work plan reliability by GC, and reliability in
providing necessary resources by SC. Derived from Sacks (2004), SC’s net income
could be expressed as I = Total Income —Total Cost = min{k, q}Wop (U —Cu) —kWoCs.
Here, k=R4/Rp, in which R« denotes the actual resources provided by SC, and R» is the
quantity of resources demanded by GC to complete the planned work; g=W./Wp, where
W. denotes the quantity of actual work made available, and Wb is the quantity of work
demanded. Figure 3 shows the relations between SC’s net income (/), resource
allocating strategy (k), and GC’s plan reliability (g). In this scenario, SC could set the
value of k to optimize its net income as its resource allocating strategy.
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Figure 3. Relations between SC’s net income, resource allocating strategy and GC’s plan reliability

As can be seen, SC’s net income is dependent on the reliability of work plan by GC (g),
resulting in SC’s different behaviours when providing resource (k). As ¢ declines, not
only SC’s expected income will be reduced, but the loss is more easily incurred. It could
explain that SC is liable to providing fewer resources than demanded if the work plan is
less reliable. From SC’s perspective, non-trust work relations will lead to its behaviour
like not to be of honesty or integrity. It is consistent with the prior perception that SCs
tend to provide fewer resources demanded by project managers, such as cheating on
labour and materials (jerry building). For a rational SC, they must try to estimate the
value of ¢, and then choose resource allocating strategy more appropriately (i.e. k = q)
to maximize income. However, the actual value of g occurs with uncertainty P.(g) in

practice. Since the value of ¢ varies over the multiple planning periods, if a frequency
distribution can be collected, then the expected value of ¢ is possible to be estimated. It
would be much valuable for SC, but it could only happen during a long term working
period. In practice, even if SCs could not get access to the records of the value of g for
each project, they usually have a mental impression of the plan reliability in each
project. As can be inferred, under a stable working relation, this kind of estimation
could be more accurate and beneficial for SCs to allocate resources appropriately.

Another interesting result is: the vulnerability of SC to the unreliability of work plan by
GC could be influenced by subcontracting business scope. If SC supplies labour-only
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(labour-only subcontractor), the slope (see the bold line in Figure 3) will become steeper.
It means that SC becomes more vulnerable or sensitive to the degree of reliability of the
work plan (g). On that occasion, with the same value of g, SC needs a bigger value of £
to obtain the same profit. In other words, if the subcontractor supplies a significant
proportion of the materials needed for the work, its vulnerability to work plan could be
decreased. It is also consistent with prior knowledge that SC prefers subcontracting
more services like materials and equipment, rather than labour-only. By doing that, SC
could be less influenced by insecure business, and enjoy a higher potential to gain profit.

5 Conclusions

Regarding the underdeveloped Chinese construction labour market involving many
labour issues, one of the root causes exists in the subcontracting systems. It ignores the
continuing development of subcontractors with excessive competition by Cost-Based-
Selection, and restrictions on subcontracting scope and layer.Japanese experience
demonstrates the significance of facilitating SCs’ development for efficient production
and employment improvement in the long run.To facilitate SCs’ ongoing development,
enlarging subcontracting scope and layer, and promoting LTR amid construction supply
chain are put forward. Those adjustments to current subcontracting systems have
potential economic incentives for involved parties regarding the work plan and
execution, which is a major concern in construction production. Hence, the proposals
are believed to be able to motivate GC and SCs to become trustful partners amid
construction supply chain, and realize sustainable employment improvement ultimately.
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ABSTRACT

It is common knowledge that aged buildings are constantly growing in number with a
concomitant growing pressure to maintain their utilitarian values in the face of
changing technology, legislation and sustainability issues. Wholesale demolition of
these buildings can be unhealthy from an environmental protection perspective as it
causes heavy pollution as well as placing more demand upon depleting resources. The
need for alternative to demolition and new-build is therefore, imperative and
the current problems in the economy appear to have moved building owners from
demolition and new build to refurbishment. Although refurbishment may involve
numerous cost saving opportunities, it may also involve substantial risks and
challenges which can jeopardise the achievement of desired outcomes. The objective
of the paper is to evaluate the types of risks that are associated with building
refurbishment schemes. The research question is: What constitutes a risk in
refurbishment schemes? The paper is based on a comprehensive literature review as
part of on-going PhD research programme on risk structure in building refurbishment
schemes. The paper establishes a consensus that refurbishment projects contain high
risk than an equivalent new construction and that the impact of individual risk or a
collection of risks may jeopardise the attainment of desired goals, hence risk
assessment is imperative to enable successful implementation of the scheme.

Keywords: existing buildings, refurbishment schemes, risks.

INTRODUCTION

While building refurbishment may be perceived as a well-established alternative to
demolition and new-build for many years, it is now more widely recognised that it
makes far greater sense to retain and refurbish buildings in preference to demolishing
and new-build (Corus, 2010; Gorse and Highfield, 2009; Marsh, 1983). Indeed, from
an environmental protection perspective, recycling of buildings through refurbishment
and retrofitting is ideal whereas wholesale demolition of buildings can be quite
unhealthy as it causes heavy pollution as well as placing more demand upon depleting
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resources (Zavadskas et al, 1998). Corroborating these views, Marsh (1983) argued
that tearing down every building that became older than 30 years is a sheer waste of
economic resources. Furthermore, through reuse of old and aged buildings, less
construction waste is generated and less material resources are required (Edward and
Turret, 2000), and therefore beneficial to the environment.

According to Corus (2010) refurbishment presents a means of improving the value
and performance of existing buildings without the economic and environmental costs
associated with new-build construction. This view is endorsed by different researchers
across the globe that a refurbished building can be as functionally efficient and can
attain the same environmental sustainability as new-build (Corus, 2010;
GVAGrimley, 2010; Mansfield, 2009; Gorse and Highfield, 2009; Marsh, 1983).
However, despite such significance and growing awareness, there is nevertheless a
widespread view among researchers that refurbishment projects generally contain
more risk than new build (CIRIA, 1994; Reyers and Mansfield, 2001; Mansfield,
2009; Lam et al, 2010; Rahmat and Ali, 2010). Indeed, the scope and extent of
refurbishment is wide, its definitions also changes with financial size of the project
while its decision-making process is hampered by the lack of clear and consistent
definition from relevant authorities (Reyers and Mansfield, 2001). This view suggests
that refurbishment projects are more complex to design, implement and manage.

Apart from the normal problems associated with refurbishment schemes, developers
are currently faced with challenges to comply with current legislation to minimise
carbon emissions in buildings. The emergence of modern concepts of sustainable
development has gained international recognition in recent years. A typical example
of such concerns were deliberated at the United Nations conference on Environment
and Development, Rio de Janeiro (1992) and 10 years later at the World summit on
sustainable development, Johannesburg (2002). This arises mainly from growing
concerns for the depletion of natural resources, climate change as well as
environmental pollution.

These growing concerns have forced Governments worldwide to enact and
promulgate laws in order to minimise the effects of carbon emissions in buildings.
However, in the UK there is divergence of opinions which suggests that although this
can be achieved, it will require concerted efforts to meet the current targets. Indeed,
the Task Force on Sustainable Development (2007) indicates that in order to achieve
the anticipated improvements needed to address the environmental impact of the built
environment; the construction and property sectors must engage more meaningfully
and become more pro-active with the sustainable development agenda within the next
15-20 years. This is due in part to the mere fact that the UK has some of the oldest
building stock in Europe (Office of the Deputy Prime Minister-ODPM, 2005;
National Refurbishment Council-NRC, 2010). Indeed, these buildings pre-date the
emergence of modern concepts of sustainable development. Notwithstanding, the UK
Green Building Council-UKGBC (2008) articulated that existing buildings still have
an important role to play as nearly eighty per cent of the buildings that will be
inhabited in 2050 are those already standing. Nevertheless, the ability to refurbish
these buildings to current regulations and standards is a huge step towards the
sustainability agenda. Thus, this clearly emphasises the significance of refurbishing
and retrofitting existing buildings up to standard not only to meet carbon emission
targets, but also to improve the general living conditions fit for the occupants.

98



RICS COBRA 2012
10-13 September 2012, Las Vegas, Nevada USA ISBN: 978-1-84219-840-7 .

However, compelling as the modern concepts of sustainable development may be, it is
no doubt a huge challenge to developers and building landlords. The main concern is:
with the current economic climate, how viable are the current government targets?
Such questions may emerge because the UK has some of the oldest building stock.
Notwithstanding the efforts of the national government to address the negative
impacts of sustainable development; the technical and physical constraints of existing
buildings present particular challenges for those trying to align with the sustainable
criteria (Mansfield, 2009). Therefore, given the nature of refurbishment projects,
where a combination of risks and unforeseen discovery may impact on the
achievement of desired outcomes, developers will have to weigh the returns against
the risks, hence, the assessment of risk and uncertainty is a key component of the
schemes.

REFURBISHMENT: GENERAL PERSPECTIVE

Building refurbishment has become one of the most important sectors of the national
construction programme in the UK. The sector is claimed to have grown rapidly, and
has become an important economic driver (CIRIA, 1994) and it has been expanding in
comparison to new development, hence, Kherun et al (2002), CCCIS (2005) and
Gorse and Highfield (2009) claimed that almost 50% of the constructions activities
undertaken in the UK were mainly maintenance and refurbishment.

A review of international literature suggests that refurbishment can avoid the
wholesale waste of resources that comes about when older buildings are cleared to
make way for new. Being essential from both economic and environmental
perspectives, refurbishment can offer a cost-effective way to extend the economic life
of a building (Mansfield, 2009). Through refurbishment, the replacement of old and
outdated facilities to one that meets the current standards is optimally achieved.
Refurbishment is also considered to be a quicker and lower cost means of extending
the lifespan of existing buildings as well as reintroducing a building back into the
market (GVAGrimley, 2010; Gorse and Highfield, 2009) as it is substantially cheaper
than demolition and new-build. Nevertheless, the extent of deterioration of existing
buildings should be investigated before any informed decision can be made whether
they are worth refurbishing (Zavadskas et al., 1998). Arguably, to achieve the desired
outcome, there is need for tripartite cooperation between designers, contractors and
building users.

Furthermore, there is a wide spread view among researchers that all development
projects be it refurbishment or new-works have an important role to play in achieving
the current government targets for sustainable development concepts; since the
construction industry is better placed to implement sustainable practices than other
industries (Rees, 1999). The Organisation of Economic Co-operation and
Development-OECD (2004) suggests that the existing stock can be considered as an
unexploited asset with great potential to improve the environment; hence, Rees (1999)
opined that new construction must be limited in developed countries while concerted
efforts should be directed towards refurbishing existing building stock. Indeed,
Resource for Urban Design Innovation-RUDI (2009) claimed that refurbishing the
existing building stock must be a priority if only the set targets for sustainable
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development are to be achieved, thus building refurbishment has become an important
part of the entire building and construction process.

THE NEED FOR EFFECTIVE RISK MANAGEMENT
TECHNIQUE

It is often claimed that contracting in the construction industry is very competitive and
highly risky. Generally, the construction industry can be viewed as a complex
environment and its activities are inevitably full of risks whereas a construction
project is typically organised by hierarchically linked parties who possess
differentiated skills and knowledge. As a consequence, complex relationships exist
within project teams that, if not managed effectively, can adversely affect a project’s
performance (Walker, 1995). In many instances the perception of conflicting
objectives among the parties involved in a construction project leads to adversarial
relationships. Indeed, it is impossible to eliminate all project risks in construction
(Franks, 1998). Mansfield (2009) suggests that risk and uncertainty exist in all
projects, irrespective of type, size or location thus, the management of risks must be
optimised rather than ignored (Cost Engineer, 1993) because risk has become a
commercial product that is identified, priced and responsibility legally attributed
(Centre for Public Services, 2004).

Risk can therefore, be considered to be the possibility of a forecast variable (for
example, refurbishment cost) being different from that at completion (Mansfield,
2009). Furthermore, it is often argued that the delivery process of building
refurbishment projects is assumed to be full of risk. Like new construction project
operation, refurbishment projects are also guided by three primary objectives. These
are cost, time and quality and it is worth taking note that, each of the project
objectives are usually associated with risk and uncertainty. Indeed, Reyers and
Mansfield (2000), Rawlinson and Wilkes (2008) and GVAGrimley (2010) claimed
that dealing with an existing building introduces many sources of risks and
uncertainties which can affect the scope of work, the total cost and the time or
schedules. It therefore comes as little surprise that there has been significant interest
in the management of refurbishment schemes. In addition, there is a plethora of
literature advancing the importance of risk management in construction projects; this
has led to the development of different versions of guidance notes relating to risk
management. This includes risk management guidance (DCMS, 2000) and risk
management in housing (Housing Corporation, 2001).

The review of literature suggests that through risk management (RM) strategy, it is
possible to minimise risks and uncertainties associated with development projects.
Hillson (2003) has argued that RM is recognised as an essential tool to tackle the
inevitable uncertainty and risk associated with projects, leading to an acceptable and
manageable level of risk. He further suggest that projects still fail to meet their
objectives and expected benefits, despite the theoretical principle that RM should
contribute to project success. Nevertheless, in refurbishment, effective risk
management strategy will still be required to ameliorate potential risks and
uncertainties associated with refurbishment schemes.
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RISK ASSESSMENT IN BUILDING REFURBISHMENT
SCHEMES

Risk assessment is considered to be the overall process of risk analysis and evaluation
(Abd Karim et al, 2007). Indeed, managing refurbishment projects is faced with some
unique problems in dealing with people, the environment and the project itself (Lam
et al., 2010). In considering how complex and uncertain refurbishment can be, quite a
number of remarkable studies on refurbishment highlighted that refurbishment
projects generally contains high risk than new build (CIRIA, 1994; Reyers and
Mansfield, 2001; Mansfield, 2009; Lam et al, 2010; Rahmat and Ali, 2010), due in
part to the extent of deterioration which is hardly obvious at the outset of the project.
They are also considered to be more difficult (CIRIA, 1994; Zavadskas et al. 1998;
Rahmat and Ali, 2010), requires experience and capability (CIRIA, 1994; Zavadskas
et al., 1998; Corus, 2010), more technical and economic uncertainties (Ali et al.,
2010; Mansfield, 2008; Reyers and Mansfield, 2001; CIRIA, 1994), requires
collaboration (CIRIA, 1994), fragmented and uncoordinated (Lam et al., 2010), thus,
the complications experienced on new building projects doubles in refurbishment
(Marsh, 1983; Abd Karim et al, 2007).
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Contingenc,

Health and Safety
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Fig. 1: Risks associated with Building Refurbishment Schemes

The aspect of risk and uncertainty associated with refurbishment may include the
following:

e Lack of available information in relation to the building’s original design and
construction, including the existence of unrecorded alterations;

e The condition of the existing building such as the quality of original
construction and the effects of wear and tear;

e The effects of demolition, alteration and temporary works on the progress of
works and on the retained fabric and the removal and disposal of old
materials;

e Higher level of contingency requirement for the increase risk of unforeseen
costs associated with the schemes to deal with any unexpected difficulties;
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e Health and Safety requirement for protection of workforce and surrounding
buildings, the unexpected occurrence of hazardous materials such as asbestos
and possibility of complex planning sequencing of construction programme,
which may require expert risk assessment and management;

e The requirement for Expertise and Procurement to enable proper management
and implementation of the schemes.

These areas of risks are summarised in figure 1 and presented as lack of information
about original designs (CIRIA, 1994), issues on neighbouring buildings/party walls
(Rawlinson and Wilkes, 2008; CIRIA, 1994), effects of demolition including disposal
(Corus, 2010; Rawlinson and Wilkes, 2008), specialist expertise (CIRIA, 1994), the
condition of existing structure (Rawlinson and Wilkes, 2008; GVAGrimley, 2010),
building occupancy (CIRIA, 1994), health and safety issues (Corus, 2010;
GVAGrimley, 2010; Highfield, 2000; Egbu, 1996; CIRIA, 1994 ), contingency
requirement and procurement strategy (GVAGrimley, 2010), as well as the need to
comply with statutory requirements (CIRIA, 1994; Highfield, 2000).

CONCLUSIONS

The review of international literature suggests that refurbishment projects contain
more risk than new-build and indeed individual risk or a combination of the risks may
jeopardise the achievement of desired outcomes. Literature also suggests that such
risks in refurbishment can be managed and eliminated through the use of strategic risk
management technique. The risk management technique allows the identification,
assessment and proper management and implementation of the schemes successfully.
However, to ameliorate such risks successfully, a tripartite cooperation is important
between the designers, contractors and building users hence, risk assessment is an
important part of the schemes.
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Abstract:

Managing and controlling building processes to minimize waste has become a key
concern for many contractors. To aid in the search for a more efficient and profitable
business model, many contractors have embraced lean production philosophies. In
doing so many contractors have adopted methods from the Lean Project Delivery
System™ of Greg Howell and Glenn Ballard. This method has proven successful by
lowering waste in construction processes, increasing profitability and improving
workflow predictability. A key aspect of the Lean Project Delivery System™ is the Last
Planner® System of production control — a method geared towards streamlining the
workflow processes. Although the system has numerous reports of increasing project
predictability and profitability, contractors are often frustrated when trying to
implement the system. This study aims to identify key barriers encountered during the
implementation process and evaluate common industry practices to overcome them.
Although the lean transformation is becoming a mainstream goal for many
organizations, a defined framework for Last Planner® implementation has not fully
developed. This report will analyze a survey questionnaire sent to contractors
implementing the Last Planner® System to develop an understanding of the barriers
commonly faced and methods used to abate them. Conclusions and recommendations
are provided in this report.

Keywords:
Barriers, Last Planner®, Lean, Production Control.

1 Introduction

Understanding the tools of lean construction, and how to evaluate a lean system is an
important aspect of implementing lean in the construction process. With trying
economic times across the globe, contractors have sought new ways to improve
productivity and trim waste from construction processes. Seeking guidance from the
manufacturing industry, principles from the Toyota Production System (TPS) have been
studied extensively to understand how the system might be adopted for use in the
construction industry. Lean manufacturing—the term synonymous with Toyota’s
manufacturing method is described as a way to design production systems to minimize
waste of materials, time, and effort in order to generate the maximum possible value
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(Koskela, 2002; Forbes & Ahmed, 2011). Put simply, the lean pursuit is one of
maximizing value and minimizing waste for everyone involved. This report will try to
evaluate these methods and the barriers that face contractors’ adaption of the system.

The aim of this study is to glean an understanding of the current industry practices used
to implement the Last Planner® System. To achieve this understanding this document
will seek to:

o [Identify barriers commonly encountered by construction firms in their
endeavour to improve workflow productivity and efficiency.

Further, this study will critically analyze identified barriers in order to aid in the
creation of an in depth implementation framework of the Last Planner® System.

1.1 Understanding Lean Construction

The pursuit of integrating Toyota’s lean principles into the construction industry has
proven quite difficult in an industry where variation is endless. Two men have made
great strides in promoting the implementation of lean principles into construction
management practices. Coining the term “Lean Construction”, Greg Howell and Glenn
Ballard argue that implementing these policies is the next logical step in the evolution of
the construction industry. Lean construction is the adoption of lean manufacturing
principles and processes from the Toyota Production System (TPS) and making them
applicable to the construction industry in hopes of removing waste from construction
processes. Lean is a value seeking process that seeks to remove all activities that do not
create value for which the customer is willing to pay (Howell & Ballard, 1998).

Understanding the key philosophy of lean construction is crucial to firms seeking to
implement its principles in their organizations. The Construction Industry Institute (CII)
identified five key lean construction principles in their Study PT 191 (Forbes & Ahmed,
2011):

Customer Focus

Culture and People

Workplace organization and standardization
Elimination of Waste

Continuous improvement and built-in quality

These principles are identified as traits of a lean organization and should be the goal of
firms seeking to become a lean organization.

Greg Howell and Glenn Ballard, co-founders of the Lean Construction Institute (LCI),
assert that lean construction is an entirely new way to manage construction (Forbes &
Ahmed, 2011). This new lean mindset led to the exploration of avenues in which to
eliminate waste in the actual day-to-day management of construction.

Through the Lean Project Delivery System" (LPDS), Howell expands the effort to

eliminate waste in construction by outlining a process to conduct and manage
construction projects. Treating construction as a kind of production, Howell and Ballard
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seek to apply lean principles to the production processes. One key asset in this system
is the Last Planner® System of Production Control in which lean principles are applied
to the flow of work being put-in-place on construction projects.

The Last Planner® System (LPS) seeks to reorient the construction process from a push
system, in which work is started based on the schedule—to a pull system where
activities are started as prerequisite work is completed. The key aim in transforming the
process is to eliminate wasteful variation and make construction a more predictable
process (Elzarka, 2006). Studies show that there is less variance in cycles for a pull
system than in an equivalent push system (Forbes & Ahmed, 2011). Eliminating
variation allows the construction industry to move closer to the ideal manufacturing
setting that companies like Toyota experience—where processes are repetitive and
highly predictable.

1.2 Scopeof the Study

The scope of this research is to evaluate current literature, publications and case studies
in order to gain an in depth understanding of the barriers encountered by firms seeking
to implement the LPS as a means for production control. Further, firms active with LCI
will be surveyed, allowing for a more current understanding of what members in the
industry are encountering and what methods are being used to overcome those conflicts.

1.3 Rationalefor the Study

The Last Planner® System cannot be used as a stand-alone lean tool (Hamez &
Bergstrom, 2010). Organizations should seek to deploy it as an extension of their lean
initiative, specifically in the aim of eliminating waste and improving process efficiency.
Research shows that when used in conjunction with other lean principles, the LPS can
have a significant impact on operating profit (Howell & Ballard, 2003). Most of this
increase is shown to come from decreased labor costs and savings on material waste.
Therefore, the system is an attractive option for firms seeking new ways to increase
profitability.

Even though there is a financial case for the system’s implementation, many still lack
the ability to utilize the system due to the unforeseen barriers and a lack of in-depth
framework (Hamez, 2009). While many previous studies have focused on the positive
outcomes of the LPS, an assessment of the current implementation of the LPS is needed
to evaluate performance and suggest improvements.

2 Literature Review

2.1 Background

The lean principles found in the Last Planner® System can be traced back to Toyota’s
Engineer Taichi Ohno study of Henry Ford’s business practices in the United States
(Howell, 1999). Amazed by Ford’s revolutionary production line, Ohno identified
several ways in which the system could be improved with significant amounts of waste
being eliminated. Ohno quickly returned to Japan and began the company’s journey
toward a movement that would revolutionize production around the world (Howell,
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1999). As a result of this study, Toyota became a shining example of the benefits of lean
production.

Research led by Greg Howell and Glenn Ballard pioneered new ways to apply Toyota’s
lean manufacturing principles to the construction industry with the goal of increasing
stakeholder’ value. Howell and Ballard created the Last Planner® System of Production
Control as a means of controlling and planning the production processes on construction
projects (Hamzeh & Bergstrom, 2010). However, despite a variety of success stories
touted by the Lean Construction Institute (LCI) and the Construction Industry Institute
(CII), widespread adoption of the system has still not occurred. One reason for slow
adoption has been contractor’s lack of awareness of the system and the overall lack of
precedence within the industry. The necessary framework needed to implement such a
system has yet to be fully established and tested (Hamez & Bergstrom, 2010), leaving
contractors with high risk and limited historical data when facing barriers to
implementation.

Therefore, as contractors strive to become lean organizations the LPS will continue to
develop as a way to retool inefficient production processes. Developing a framework for
successful implementation of the system will be predicated on encountering and
overcoming obstacles to the system. An in-depth understanding of these potential
conflicts is necessary for contractors seeking to capitalize on the benefits of the system.

2.2 Current Industry Knowledge

The Last Planner® System reinforces the controls of a project by working throughout
the project to see that prerequisites to activities are met so work processes can be
conducted as scheduled. Howell and Ballard (2003) state that the LPS create and
improve predictability of workflow on projects. These outcomes are the result of direct
communication and planning ahead to identify work needed.

Measuring the completion of tasks is crucial to productivity and is conducted through
the Percent Plan Complete (PPC) method instead of “after-the-fact’ variance detection
traditional to the industry (Ballard, 2000). The PPC method compares the number of
activities that a subcontractor completes to the number of activities that should have
been completed, giving a percentage of planned tasks that were completed. Managing
workflow as problems arise is in line with a pull system instead of the push system that
is inherent in “after-the-fact” variance detection.

In the push system of production, the needs of consumers are anticipated with the hopes
of users demanding the goods once they reach the market. The goal of the LPS is to
restructure workflow processes to a pull system instead of the traditional push system
(Figure 1) inherent in schedules created with the Critical Path Method (Howell &
Ballard, 2003). The pull system (Figure 2) of manufacturing denotes a system in which
the consumer of a resource sets the production into motion through demand.

The pull system outlined in the LPS reorients the traditional push system to ask the last
planners what work “will’ be done (hopefully) matching closely with what the
construction drawings say ‘should’ be done within the constraints of what ‘can’ be done
(Ballard, 2000).
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The adoption of the LPS has been slow in the last decade even though benefits of the
system have been well documented. Many feel that the barriers come not from glitches
in the framework but simply from failed management attempts to plan the
implementation accordingly (Ballard, et. al, 2010). It is becoming more evident that
successful implementation of the LPS framework comes not from the strict adherence to
a practice or process, but rather from achieving buy-in from workers that understand the

system.

Therefore, the current state of knowledge regarding the barriers and implementation of

the Last Planner® System fall typically under the following areas:

1. Contractors seek to implement the LPS as a lean tool to increase project
profitability through waste elimination and increased predictability of workflow

processes.
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2. Contractors commonly encounter barriers regarding the implementation and
utilization of the LPS on projects, caused by a lack of understanding of the
system.

3. Contractors currently lack established framework, backed by precedence, for the
implementation and utilization of the LPS.

Understanding the current knowledge presented in literature allows for research to be
conducted that will supplement current shortcomings. A need for understanding of the
system and its drawbacks is clearly evident throughout the literature. Research that
seeks to aid in the development and understanding of the system will be of great value
to the construction industry moving forward.

2.3 Problemswith Implementation

Based on the extensive review of literature from scholarly journals, technical articles,
conference proceedings, and reports—nbarriers to the implementation and utilization of
the Last Planner® System can be identified. The following issues are found to be
prevalent throughout the literature:

Poor Planning: Many failures of LPS implementation can be tied directly to a failure to
plan for its usage on the project. The core problem lies in the lack of implementation
planning just like the poor planning on the projects that the LPS was created to help
(Hamzeh & Bergstrom, 2010).

Lack of Leadership: Some failures of implementation resulted from a clear lack of
leadership within the organization. In those failures there was a lack of commitment by
upper management or top down mandates without active support (Ballard et. al., 2007).
When no specific person is responsible for ‘championing’ the use of the system during
implementation it is much more likely to fail.

Implementation Time Frame: Establishing usage of the LPS at phases throughout the
project greatly hinders successful usage of the system. The LPS does have a learning
curve that project team members must overcome. Implementing LPS at any time other
than the beginning of a project greatly hinders successful utilization of the system
(Hamzeh & Bergstrom, 2010).

Organizational Change: Commitment to a lean transformation is required for the
successful implementation of the LPS. Fundamental change at the organizational level
is very difficult to achieve in the short-term (Hamzeh & Bergstrom, 2010).
Implementing the LPS is not simply applying a tool to a project—but changing the way
the project team thinks, works, and executes tasks (Ballard, et. al, 2007).

Training: A lack of training and understanding of the system is seen as potentially the
greatest barrier faced in LPS implementation. A lack of project team understanding is
likely the root cause of other barriers such as the resistance to change that organizations
face when implementing the LPS (Ballard, 2000).

These barriers are not meant to serve as an exhaustive list but instead denote barriers of
failed implementations that organizations commonly encounter when utilizing the
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system. Companies must make a concerted effort to be ahead of the curve on new
technologies and training methods for implementing the system and make an
organizational commitment to a lean transformation. When upfront planning and top-
down commitment are made to the system through a lean transformation, these issues
should not arise.

3 Thelast Planner® System of Production Control

3.1 Oveview

The Last Planner® System (LPS) is a fundamentally different method for controlling
production workflow on construction projects. The system asks trade foremen, also
known as “last planners”, to plan work that can be made ready to perform efficiently,
safely, and to a certain level of quality (Hamez, 2009). The LPS was first introduced in
the United States by Greg Howell and Glenn Ballard in the early 1990s and has since
been utilized on projects in the United Kingdom, Denmark, Finland, Indonesia,
Australia, Venezuela, Brazil, Chile, Ecuador, and Peru (Ballard & Howell, 2003). The
system is based on a new theoretical approach to scheduling that considers lean
principles production flow. The system is of great benefit because of the following
planning attributes: (1) planning in greater detail as work gets closer, (2) those
performing the work are involved in planning, (3) identifying and removing work
constraints increases reliability, (4) work is promised and execution is coordinated by
trade partners and project team members, and (5) the continuous learning that results by
finding root causes and taking preventative actions (Hamez, 2009). These attributes
have contributed greatly to the popularity and adoption of this system around the globe.

In the LPS, production is thought of as flow, like a manufacturing assembly line,
leading to an emphasis on reduction of uncertainty and on stemming the penalties of
uncertainty (Koskenvesa & Koskela, 2005). Removing uncertainty means that workers
will waste less time completing tasks that do not contribute value to the owner—while
allowing contractors to better manage risk.

The success of the LPS has led many contractors to adopt the system in hopes of
increasing profitability and decreasing waste. Proponents state the reason the system is
successful is because it aims to ensure that all preconditions of a task exist when the
task is scheduled to begin—allowing workers to complete assigned activities without
disturbance (Koskenvesa & Koskela, 2005; Hamez, 2009) This goal is realized through
the system’s four major components that are aimed at better managing workflow:
Master Scheduling, Phase Scheduling, Look-ahead Planning, Weekly Work Planning,
and in some instances daily plans.

3.2 Lean Project Delivery System™

The Lean Project Delivery System™ (LPDS) is a project delivery method that
incorporates lean principles into the various stages of a project. The LPS is an important
subset of the LPDS and is critical to its effective deployment (Forbes & Ahmed, 2011).
The LPDS is broken down into five phases that enhance the delivery of the entire
project (Figure 3). Key to the phases is the concept of “built-in” efficiencies in a project
(e.g. considering constructability issues during the design phase, etc.).
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Undergirding these principles is the idea of work structuring and production control—
culminating in continuous learning.

COmmissionim

Purposes Design ‘
Concepts
' Process

Design

Product Fabrication
Design & Logistics

Detalled
Engineering

Alteration ..
_—
decommiss Jnifjg
A
Operations &
Maintenance

Installation

Project Lean Design Lean Supply Lean Assembly Use
Definition

Production Control

Work Structuring

£ LearningLoops )¢

Fig. 3: Lean Project Delivery System™ (Source: Ballard, 2008)

Work structuring is a term developed by the Lean Construction Institute (LCI) to
indicate process design (Ballard, 2008). The goal of structuring is to break work into
defined production units that can be controlled—while simultaneously promoting flow.
Dividing work into production units that can be controlled and monitored led Howell
and Ballard to create the LPS.

According to Forbes and Ahmed, the LPDS improves project delivery by the following
characteristics (Forbes & Ahmed, 2011):

1. Downstream stakeholders are involved in front-end planning and design through
cross-functional teams.

2. Project control has the job of execution as opposed to reliance on after-the-fact
variance detection.

3. Pull techniques are used to govern the flow of materials and information through
networks of cooperating specialists.

4. Capacity and inventory buffers are used to absorb variability.

5. Feedback Loops are incorporated at every level, dedicated to rapid system
adjustment (i.e., learning).
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The LPS aides the LPDS in improving project predictability and is interwoven into the
processes of the LPDS. The LPDS is Howell and Ballard’s method for carrying out the
ideas of lean construction; while LPS is a method for increasing predictability in the
LPDS.

3.3 Components of the LPS

The LPS is comprised of four major components that address issues affecting the flow
of production units throughout the duration of a construction project. The four tools,
detailed below, include; Master Scheduling, Phase Scheduling, Look-ahead Planning,
and Weekly Work Planning.

Master Schedule: The first step in front-end planning, translates owner’s value
proposition into a master schedule describing work to be carried out over the entire
duration of the project (Hamez, 2009). It identifies major milestone dates and involves
project-level activities mostly in relation to contract documents (Tommelein & Ballard,
1997).

Phase Schedule: Generates a detailed schedule covering all phases of the project and
describes what tasks “Should” be done. It details a progressive detailing of the master
schedule that is conducted by phase (Forbes & Ahmed, 2011).

Look-ahead Schedule: The first step in production planning uses screening and pulling
to make tasks that “Should” be done into tasks that “Can” be done. Constraints are
identified and responsibilities are assigned to members to remove them (Ballard &
Howell, 1998).

Weekly Work Plan: Drives the production process, these could span a week but in some
instances have moved to the daily operational level, called “daily huddles” (Hamez,
2009). The weekly work plan is also the level in which the percent plan complete (PPC)
method is instituted—quantifying project success and profitability.

In the last planner process the master schedule is used to translate customer needs into
value oriented milestones (Figure 4). Phase scheduling then utilizes “pull-planning”
techniques to define activities and prerequisites for delivering those milestones.
“Production planning starts with look-ahead planning which employs screening and
pulling to make tasks ready for execution” (Forbes & Ahmed, 2011). These techniques
ultimately culminate in producing a weekly plan to put work in place. The Weekly Work
Plan drives the process from the backlog of “made-ready” tasks.

Finally, the LPDS system works best when all processes are developed in sync (i.e.
schedules are compatible), involve project stakeholders, account for dynamic
changes/updates, and utilize learning from planning failures for continuous
improvement (Hamez, 2009). This understanding of a holistic delivery system—ifrom
conception through design and carrying into the construction process is what makes the
LPDS a useful tool for lean construction.
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4 Research Methodology

41 Overview

Forbes & Ahmed, 2011)

Essential to the design of the research method is the goal of obtaining data to support
the aim of the research and help answer key questions raised in the initial stages of the
study. In other words, the research design is an action plan for getting from “here’ to
‘there’, where “here’ is the initial set of questions to be answered, and ‘there’ is the
answers to those key questions (Naoum, 2007). This action plan will culminate as a
response to accomplish the goals set forth in the research objectives.

This research study is intended to provide contractors a reference for barriers that may
be encountered during their attempts to implement the Last Planner® System on
construction projects. The objectives of this study include:

e Providing practical solutions through applied research to the theoretical
production management tools of the Last Planner® System.

e Understanding how contractor organizations implement and utilize the Last
Planner® System of production control on construction projects.

e Identifying key barriers of the Last Planner® System on construction projects.

¢ Investigating possible solutions to barriers of implementing and utilizing the
Last Planner® System of production control on construction projects.

Therefore, the research method chosen to gain those practical insights and data include
the mixed methods research technique—in which both qualitative and quantitative
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methods were utilized. The survey instrument will also be described in detail, as it was
the method for primary data collection.

4.2 Reasoning for Methodology

In reviewing the background literature of the Last Planner® System it became obvious
that both quantitative and qualitative methods would be needed to conduct a thorough
investigation of the research objectives. Quantitative measurements would be useful to
digest the survey responses and provide hard data to the conclusions drawn from the
survey. Similarly, qualitative research would allow respondents to answer questions
regarding their own experiences with the LPS and provide useful insight to the research
process.

This study sought to bridge the gap between the Last Planner® System’s theoretical
nature with a means to allow for discovery of practical applications through an
enhanced framework for barrier identification. The research methodology framework is
outlined in Figure 5.

Research Design Approach

Figure 5: Research Methodology Framework

The purpose of the research methodology framework in (Figure 5) is to outline the
crucial steps required in the process of this research study. Beginning with the research
objective various steps are taken to formulate the written report that responds to the
research objectives. Though many interpretations may be taken from the same data it is
the researcher’s responsibility to provide evidence for the assertions made within the
report.

4.3 Primary and Secondary Data

There are two types of data used in the formulation of this report. First there is primary
data described as, “data observed or collected directly from first-hand experience”
(Naoum, 2007). Next there is secondary data, described as “published data and data
collected in the past from other researchers” (Naoum, 2007). The secondary data in this
report is the literature review that provided the existing knowledge of the subject. From
this data the report gained a historical perspective on the topic of the LPS and the
available knowledge of the system.
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From the secondary data a survey questionnaire was formulated to gain first hand
information of the LPS, which culminated in our primary data. These two data sources
provide the necessary information needed to formulate responses to the research
objectives.

An extensive literature search was needed in order to gain an understanding of the LPS
and the existing knowledge of the system. From this research it was apparent that the
system lacked a tangible framework for implementation. Many articles from the authors
Glenn Ballard and Greg Howell of the Lean Construction Institute along with many
others were consulted in the formulation of this report. Therefore, the barriers in the
survey questionnaire stem from deficiencies and historical issues identified in those
articles.

4.4 Survey Questionnaire

The method for collecting primary data in this research study was the survey
questionnaire. This method of data collection aims to gather insight from industry
participants’ current in the means and methods of implementing and utilizing the LPS.
From the respondents answers an analysis will be conducted to make inferences
regarding the current use of the system and in what direction it may be heading.

The survey questionnaire allows for anonymous data collection of a certain population
considered to be of adequate size. Questionnaires are composed of two types of
questions: ‘open’ or restricted and ‘closed’ or unrestricted (Naoum, 2007). The survey
used for this study consisted of both open and closed questions. The open questions
allow survey respondents to input custom responses and the closed questions require
respondents to select supplied answers. The closed question type allows for a better
understanding of industry trends while the open questions allow for a broad
understanding of a specific topic.

According to Naoum, there are three key issues imperative to the construction of the
survey guestionnaire: Question Design, Sampling Procedure and Data Collection
(Naoum, 2007). For this survey the question design was developed from the key
questions and research objectives mentioned earlier. The survey was sent to over 250
construction firms around the United States in order to gain a sufficient sample size.

5 DataAnalysisand Evaluation

51 Oveview

To analyze the results of the survey questionnaire it is important to evaluate the data as
presented in order to reduce bias (Naoum, 2007). Limiting bias in results is difficult but
necessary to ensure the validity of the study and potential findings. The results of the
questionnaire survey used in this report are presented below with a clear description of
what the data indicates. Extrapolating a more generalized significance regarding
industry-wide trends should be done carefully as not to make inferences beyond the
scope of realized data.
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5.2 Survey Results

5.2.1 GOAL I: Population Identifiers

Before evaluating the survey it is important to understand which companies responded
to the questionnaire survey. To accomplish this goal the initial questions of the survey
sought to identify key characteristics of those entities.

The characteristics identified below will seek to identify typical traits among contractor
organizations implementing the LPS. Many of the contractors participating in this
survey operate in multiple market segments—with a majority of participants focusing
on the commercial and institutional markets (Figure 6).

In what sector of the construction industry does your firm operate? (Check
all that apply)

25

20

T T T T T
Commercial Civil Industrial Institutional Residential

Figure 6: Contractor’s Market Segments

On average what is the annual volume of construction work your firm
completes?

13 (54%)

4 (17%) 4 (17%)

2 (8%)

2 —— -
— | |

L
$0-50 million $50-5100 milion $100-3500 million $500 milion-31 bilion =31 billion

Figure 7: Contractor’s Average Yearly Volume

Figure 7 depicts the contractor’s typical contract volume completed within a year. The
majority (54%) of respondents claim to complete on average between $100 - $500
million dollars worth of construction volume annually.
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Of the firm's annual volume, about what percentage used Last Planner™
System?

12 (50%)

6 (25%)

3 (12%)

2 (8%)

1 (4%)

- | |

0-10% 10-25% 25.50% 50 75% 75-100%

Figure 8: Yearly Volume Utilizing LPS

Figure 8 shows that most contractors surveyed only utilize the LPS for between 0 -10%
of their construction volume. History shows that the construction industry is slow to
adopt new practices without clear precedents for success and tangible implementation
procedures (Graham & Reginato, 2011). The relatively small utilization of the LPS for
projects could be linked to the learning curve associated with adopting and
implementing the system.

In conclusion, industry participants utilizing the LPS seem to vary leading to the
conclusion that firms across the spectrum are using the system to some extent.
However, within that broad spectrum the survey data shows that firms in the
commercial and institutional market segments are most heavily using the system.
Further, firms with an annual volume between $100-500 million (54%) are mostly
participating in LPS utilization. Those firms utilizing the LPS show reluctance for
widespread adoption—with data showing that only (50%) of respondents utilizing the
system on less than 10% of the firm’s annual construction volume.

5.2.2  GOAL II: Projects Best-Suited for the Last Planner® System

The secondary focus of the survey was to identify a key type (if applicable) of project
that is best suited for utilization of the LPS. In order to determine trends in project
factors, respondents were asked to quantify variables related to project type and delivery
method.

The goal for understanding what type of projects respondents typically utilize the LPS
on is to gain a general understanding of the factors that influence a contractor’s decision
for choosing the system.

Figure 9 shows that (38%) of respondents identified Integrated Project Delivery (IPD)
and another (38%) stating that none are more important than the other for the system’s
utilization. In IPD project teams are more reliant upon each other to successfully
complete the requirements of the project, making the LPS attractive due to its
collaborative workflow management. However, respondents do not identify one method
over the other as superior for successful implementation.
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Is any delivery system best suited for use of the Last Planner™ System?

10
9 (38%) 9 (38%)

4 (17%)

1 (4%) 1 (4%)

T
None maore important
than the other

T
Cther, plesse speciy

Design-Build Design-Bid-Build

Figure 9: Key Delivery Methods for LPS

Is Last Planner™ System mosily used on one type of coniract over the other by your firm?
[ Negotisted [, Hard Bid

Figure 10: Negotiated v. Hard Bid

In determining an ideal contracting method for LPS utilization, Figure 10 shows that
contractors, almost unanimously (92%), state that the system is most useful under
situations in which the project has been negotiated. This again could be due to the
learning curve associated with the system or the inherent adversarial nature of hard bid
construction projects.

As demonstrated in Figure 11, contractors rank healthcare (42%) with commercial
(38%) as the most susceptible project types for utilizing the LPS on projects. However,
an even higher percentage of respondents rank Other (46%) as the best project type in
which every respondent indicated that the project type was insignificant. This clearly
demonstrates contractors’ belief in the system as a workflow management tool—no
matter the project market segment.
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In your experience does the Last Planner™ System work best on certain
project types?

1z
11 (46%)

10 (42%)
10

9 (38%)

5 (21%)

4 (17%)

|

Figure 11: Business Segment of Project

Lastly, Figure 12 demonstrates the ideal contract amount that respondents believed the
system was capable of successfully managing. The two main categories identified were
the $20-50 million range (21%) and the 350-100 million range (17%). Both of these
ranges were very low—uwith the major identifier (50%) being the Other category in
which respondents again unanimously stated that the contract volume does not matter.
This leads to the understanding that the system is not limited by the contract amount and
can be used to successfully manage workflow of various project sizes.

In your experience does the Last Planner™ System work best on projects
of certain volume amounts?

12 (50%)

5 (21%)

4 (17%)

2 (8%)

—= -
o | | |
$0-5 million $5-20 millicn on =$100 million Other, pleassspe..

Figure 12: Contract Amount

In conclusion, survey respondents did not limit usage of the LPS to a best-suited project
type. Instead a few key factors were heavily favored when implementing the system.
Contractors favor the system’s usage under a negotiated contract but did not limit LPS
usage by market type, contract amount or delivery method leading to the conclusion that
the system can be beneficial to contractors across the industry.

5.2.3 GOAL III: Key Factors Determining Utilization of the Last Planner®™ System

The third aim of the survey was to identify factors influencing the utilization of the Last
Planner® System. In this phase of the survey respondents were asked to rank various
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factors such as; barriers at the project and corporate level, motivational factors for LPS
usage and procedures to overcome the obstacles encountered.

Determining the key reasons contractors implement the LPS has been evident in the
development and evolution of the system since its early formation (Howell & Ballard,
2003). To aid in this discovery, respondents were asked the context in which they
implemented the system in order to gain a clear understanding of the setting in which
barriers were encountered.

What is your firm's motivation for using Last Planner™ System on
construction projects?

18 (T5%)

0] 9 (38%)

sl 4(17%)

3 (12%)

Figure 13: Motivation for Utilization

Figure 13 depicts the key factors that motivate contractors to implement the LPS. In
order to gain a broad view of motivators there were five factors listed for respondent
selection—with a majority (75%) of contractors identifying that the company believes
the system is in line with the value-generating goal of lean construction. The next most
respondents (38%) ranked Ease of Use in Planning and Scheduling as the reason they
choose to implement the system.

Does your company implement the Last Planner™ System as a lean construction tool?
Yes [ No

96 %

Figure 14: Lean Collaboration Tool
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Respondents also stated (96%) that the system should be implemented as a tool in
collaboration with the firm’s lean transformation initiative (Figure 14). This view is in
line with Howell and Ballard, where the authors state that the system cannot expect to
be successfully utilized in a firm that has not committed to the lean framework (Howell
and Ballard, 2003).

5.2.4 Characteristics of Firm Utilization

In order to understand the importance firms place on the LPS, respondents were polled
about the system in comparison to other methods of scheduling and planning workflow.
(Figure 15) displays that a majority of respondents believe that a Combination of
Methods (38%) should be used when managing projects. Another (25%) of respondents
identified the LPS as vital to their scheduling and management needs. Similarly another
(25%) said that they were unsure of the importance of different systems demonstrating a
slow growing reliance on the system as a vital tool to manage workflow.

From your experience please rank the following methods in order of
importance for construction scheduling and planning:

9 (38%)

6 (25%) 6 (25%)

2 (8%)

T T
Criticsl Path Mathod  Line of Balance Last Plannar™ Combination of I'm unsure Other, please
(CPM) {LOB} System {LPS) Methods spacify

0

Figure 15: Importance of Systems

Does your firm s pecify Last Planner™ principles and in sul 7
Yes [ No

Figure 16: Subcontractor Agreements
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When asked if respondents added contractual terms to subcontractor agreements
requiring certain LPS principles to be observed, contractor’s responded no (71%) of the
time. However, (29%) of respondents did indicate that it was required demonstrating a
possible growing trend of contractual integration of LPS principles in subcontractor
agreements (Figure 16).

Please rank the following in importance for formulating your
firm's Last Planner implementation plan?
600

500

400

300
200
100 .
0 N B

Knowledge of Consultants  Literature Review Project Collaboration
Employees Experience  with Other Firms

Figure 17: Implementation Plan Formulation

Lastly, respondents were asked about how they specifically implemented the LPS on a
corporate basis for individual projects. To gain an understanding of how firms are
preparing employees to utilize the system respondents were asked in Figure 5.12 to rank
the methods they used to formulate implementation protocols. Data shows that
respondents ranked the choices in order of importance as: Knowledge of Employees,
Project Experience, Collaboration with Other Firms, Literature Review and
Consultants (Figure 17). Surprisingly, contractors responded that only (50%) required
project teams to attend training related to implementation.

5.2.5 Barriers to the System

In order to gain an understanding of the research aim of this study, respondents’ were
questioned about barriers they encountered when seeking to implement and utilize the
LPS on construction projects. Barriers to be identified are located at the corporate level
as well as the project level in which the system is actually utilized. The corporate level
question seeks to display what barriers contractors believe to be a problematic when
trying to achieve widespread usage.

In contrast, project level barriers seek to identify key issues faced when contractors
implement the LPS on construction projects. Figure 18 shows that respondents ranked
the corporate level barriers in order of importance as: Resistance to Change, Lack of
Buy-in From Top Management, Corporate Fragmentation, Technological Barriers, and
Industry Climate.

Ballard observed the implementation of LPS on various construction projects and
documented similar barriers to implementation. Projects in the study experienced strong
resistance to change on the part of project team members within the organization
(Hamez & Bergstrom, 2010). In some cases, implementation challenges were the result
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of a lack of leadership during the process. In other cases, there was a lack of
commitment by upper management or top down mandates (Hamez & Bergstrom, 2010).
Contractors still struggle with the same issues observed by Ballard while studying the
actual implementation of LPS on projects—further displaying a lack of advancement in
implementation framework throughout the years.

Please rank the following barriers to implementation of the
Last Planner System at the corporate level based on your
experience?

30

25

20

15

10

| _
0 | | T T

Resistanceto  Lackof Buy-in - Corporate  Technological Industry Climate
Change FromTop  Fragmentation Barriers
Management

Figure 18: Corporate Level Barriers

Please rank the following barriers to implementation of the
Last Planner System at the project level based on your
experience?

30

25

20
15
10
| i

Resistance to Lack of Complexity of Lack of Lack of Buy-in
Change Understanding of Project Owner/Architect ~ from Project
the System Buy-in Team

Figure 19: Project Level Barriers

Figure 19 ranks project level barriers in the following order of significance: Resistance
to Change, Lack of Understanding of the LPS, Complexity of Project, Lack of
Owner/Architect Buy-in and Lack of Buy-in From Project Team. This clearly relates to
the corporate level barriers in that they are more tangible concerns that affect a working
understanding of the system. If project team members do not understand the system or
simply refuse to use it then the LPS is clearly unable to be of benefit to a project.
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Figure 20: Abandonment of LPS

Finally, when contractors were questioned whether barriers resulted in the complete
abandonment of the system only (4%) responded that they had indeed abandoned the
system due to complications in the implementation process (Figure 20). This leads to
the conclusion that the most significant barriers encountered in the implementation
process are: Resistance to Change, Lack of Buy-in From Top Management and Lack of
Understanding.

5.2.6  Overcoming Barriers to the Last Planner® System:

After obtaining a clear understanding of the obstacles faced by contractors it is
important to understand the necessary steps contractors made to overcome those
obstacles. Respondents listed LPS Training (non-implementation based) as the most
important factor in overcoming barriers, followed by Integrated Delivery with
Knowledgeable Partners as also being important (Figure 21).

In overcoming the barriers listed above please rate the
following as most to least important:

40

35

30

25

20

15

10

: —

; . ,

Figure 21: Mitigating Factors to Barriers
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6 Concluson and Recommendations

6.1 Conclusion of Results

This research study has observed barriers faced in the utilization and implementation of
the Last Planner® System of the Lean Project Delivery System™. Respondents of the
survey provided valuable insight to the issues contractors face when utilizing the LPS
along with the methods used to overcome those barriers. With declining profitability
and increasing competition the move towards lean construction practices will ultimately
increase. Therefore, this research provides data to aid in the formulation of a necessary
framework of the system.

The following factors were identified as key to the successful implementation of the
system:

e Key Characteristics of Contractors Implementing the System

e Ideal Project Types for System Utilization

e Best Practices for Formulation of Implementation Plan for LPS
e Identified Corporate Level Barriers

e Identified Project Level Barriers

e Practices to Overcome Barriers

6.1.1 Scoring of Responses

Survey respondents were asked to rank factors pertaining to the LPS. The Likert Scale
used was as follows and also had assigned intensity factors:

e Very Important (+2)

e Important (+1)

e Slightly Important/Neutral (0)
e No Effect (-1)

e Unimportant (-2)

To calculate the intensity of responses for each factor, the number of survey responses
was multiplied by the assigned weight (e.g. 2, 1, 0, -1, -2) for that category.

Characteristics of those responding to this survey indicate that slightly over one-half of
the respondents are contractors with an annual volume of $100 million to $500 million
and are engaged in commercial, institutional and industrial construction. In addition
half the respondents indicate that the LPS is used only rarely on their projects.

Also, about one-half of the respondents indicate that they are proponents of the LPS
regardless of the type project or project size. However, the vast majority (92%) indicate
that LPS utilization is best suited for negotiated contracts.

Tables 1, 2, 3 and 4 show the relative rankings that were observed through the course of
this study.
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Table 1. Best Practices for Formulation of Implementation Plan for LPS

Rank

Score

Knowledge of Employees

23

Consultants

18

Literature Review

11

Project Experience

10

mnwmn—\%

Collaboration with Other Firms

4

Table 2. Identified Corporate Level Barriers

Rank

Score

Resistance to Change

28

Lack of Buy-in From Top Management

25

Corporate Fragmentation

18

Technological Barriers

QB |W|IN (-

Industry Climate

Table 3. Identified Project Level Barriers

Rank

Score

Resistance to Change

26

Lack of Understanding of LPS

24

Complexity of Project

22

Lack of Owner/Architect Buy-in

G |W|IN|F

Lack of Project Team Buy-in

Table 4. Practices to Overcome Barriers to LPS

Rank

Score

LPS Training (Non-Implementation based)

42

Integrated Delivery with Knowledgeable Partners

23

Additional Resources

10

Technology/Software

G |WIN|F

Outside Consulting
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6.2 Recommendations

The data shows that widespread usage of this system is capable of producing favorable
results. The LPS is a valuable tool to firms committed to lean principles. This system
should not be used independently of a committed lean approach. Survey data shows that
contractors implementing lean principles and the LPS commonly encounter resistance to
change by firm’s employees—qreatly limiting the success of the system.

Respondents identified training as a very important aspect of the successful use of LPS.
Removing the project team’s fear of the risks associated with implementing a new
system will come through educating the team of the potential barriers and benefits of the
system. Respondents identified that an integrated form of delivery with knowledgeable
partners is a very important part of overcoming the project team’s resistance to change.

Therefore, in order to successfully implement the system: the human capital on
construction projects must be incentivized to utilize the system, and be given proper
resources and autonomy to successfully implement the system.
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Abstract:

The energy saving potential of the housing stock is considered to be large. Also this is
considered to be the sector where energy efficiency measures can be pursued in the
most cost effective way. In Europe the Energy Performance of Buildings Directive is a
driving force for member states to develop and strengthen energy performance
regulations for new buildings and set up a system of energy certificates for the existing
stock and develop improvement policies based on these regulation tools. The goals are
to build net zero energy buildings in 2020 and to reach a neutral energy situation in the
whole stock by 2050. By now in the Netherlands a large share of the housing stock is
labelled (Energy Performance Certificate). This paper is based on a research in which
the indicated energy use according to the issued labels are compared to the actual
energy use in the dwellings. The results point out that the influence of occupants on the
actual energy use are large and potential savings might be (far) less in practice: in low
labeled dwellings the energy use is less than expected, in the high labeled dwellings the
energy use is somewhat higher than expected. What is the impact of these findings for
the improvement policies of governments and housing associations?

Keywords:
Energy performance certification, energy use, housing, policy, building control

1 Introduction

Buildings are responsible for approximately 40% of EU’s energy consumption. In order
to achieve a significant reduction in energy consumption of the residential and utility
sector through informing renters and buyers of the energy consumption of their
dwelling, the European Performance of Buildings Directive was issued in 2002, setting
an EU framework for energy performance certification (EPBD 2002/91/EC). The
general requirements of the 2002 EPBD regarding residential buildings were to develop
a system of energy certification for new and existing buildings, regular inspections of
heating and air-conditioning systems and setting of minimum energy performance
standards for new buildings and extensively renovated existing buildings with a useful
floor area over 1000m2. Mandatory energy certification , which is the focus of this
paper, is set for all properties constructed, sold or rented out.
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All member states have implemented the directive by the end of 2009, some more
efficiently than others (Andaloro, 2010). The two major deficiencies of the directive as
was concluded in the EU project IMPLEMENT, are the looseness of the regulations in
the directive, which leave extensive room for interpretation and the fact that no
sanctions are given in the cases where the rules of the EPDB are ignored (for example
no energy certificate when selling a house). Furthermore, the European Project IDEAL-
EPBD was specifically aimed at investigating why energy performance certificates
seem hardly to motivate dwelling owners to take measures to improve the energy
performance of their dwelling, proposing several policy improvements to improve the
impact. However, all these projects are dealing with EPBD implementation
strategically, overlooking the accuracy and outcomes of the calculation methods
implemented. This undoubtedly varies throughout the EU, since the methodology of the
energy performance certificates (EPC) has not been defined by the directive and is in
hands of individual member states. They have developed very different approaches and
methodologies. However, in 2004 the EC appointed the CEN (mandate M/343) to
develop a series of standards. These include the following: EN 15217 (energy
performance of buildings—ways of expressing energy performance of buildings and for
energy certification); EN15603 (energy efficiency of buildings—overall energy use and
definition of energy rating); EN 1SO 13790 (energy performance of buildings -
calculating energy used for heating and cooling). Still, the methodologies are not fully
following the standards in all member states (Andaloro, 2010), including the
Netherlands.

Despite having developed all the standards and despite the flood of information
regarding the implementation of the directive itself, there are only a few studies
examining the calculation method, and comparing the calculated energy consumption,
which represents the basis for the label, with what the dwellings actually consume. It is
clear that the theoretical values are merely an estimation of the actual consumption,
since they are based on standard values and do not take occupant behaviour into
account. However, the labels also provide homeowners/tenants with information on
possible energy saving measures, and the pay back times of the measures are directly
related to the theoretical consumption. Most energy reduction policies are based on the
theoretical energy reduction potential. Consequently, future energy reduction targets are
formulated. If the label is to become an efficient advocate for reducing household
energy consumption in line with the set targets, the theoretical decrease in energy
consumption when improving a dwelling’s energy label should be close to the actual
decrease of energy consumption. This paper aims to quantify, how the certification of
buildings relates to actual energy consumption and how this fits the imposed targets for
household energy consumption reduction, on the example of the Netherlands.

2 Existing studies on actual energy consumption

According to Perez (2008), the lack of a complete database of energy performance
certificates on a national and EU level, hinders the evaluation of the energy saving
policies. Poor availability and accessibility of energy label databases for researchers is
probably the main reason for this topic to remain largely under researched. The limited
available literature that relates the label of the dwellings to their actual performance are
mostly based on small samples, with the intention of quantifying the impact of
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occupancy as an explanation for differences. The following studies have been identified:
Guerra Santin (2012) compared the actual and expected energy consumptions for 313
Dutch dwellings, built after 1996. The dwellings were categorised according to their
EPC value (the Dutch energy performance coefficient for new buildings existed already
prior to implementation of EPBD directive and has been periodically strengthened from
1996 on). The EPC (NEN 5128) calculation method is roughly similar to the energy
index calculation method, which is nowadays used as the basis for the energy label. In
energy inefficient buildings with a high EPC, actual heating energy consumption was
almost twice lower than expected, whereas in buildings with a low EPC (energy
efficient) both heating energy consumptions coincided much better. Due to the
relatively small sample size the differences between the actual heating energy of
buildings with different EPC values were insignificant, although the average
consumption was consistently lower in buildings with lower EPC.

'_-§_ Goo Total
= expected energy
s 300
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g Expected energy
£ 400 i for heating
=
2 300 E Actual energy
i .
% for heating
200 ¥
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Figure 1: Mean and 95% confidence interval for the actual energy consumption (MJ/m?2), total expected
energy (MJ/m2) and expected energy for heating (MJ/m2) per EPC value (Source: Guerra Santin, 2012)

In another research conducted in The Netherlands by Tigchelaar (2011), a so-called
heating factor was calculated (actual heat demand is divided by theoretical). The
average heat factor in a sample of 4700 representative dwellings was found to be below
one, meaning that the theoretical consumption is overestimated. Cayre et al. (2011)
studied actual and theoretical energy consumption in 923 French dwellings and reached
similar conclusions — the French EPC model overestimates the theoretical energy
consumption in the sample, representative for the French dwelling stock. Similar was
discovered by Hens (2010), observing actual consumption of two types of dwellings in
Belgium (from 80s and 90s) — the consumption on average was only half of the
calculated energy use. On the other hand, in 12 multi-family thermally retrofitted
buildings in Austria, Haas (2000) has found evidence of actual energy consumption
significantly exceeding the expected. Similar results were obtained by Branco (2004) in
a multi-family complex in Switzerland and in a similar sample in France (Marchio,
1989). Based on these results, it seems that the theoretical energy consumption tends to
be overestimated when looking at the average dwellings and less energy efficient
dwellings and underestimated when observing new or retrofitted buildings. Usually this
phenomenon can be partly explained by the so-called rebound effect (Berkhout, 2000).
The idea is that more efficient technologies (such as a low energy dwelling) make
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energy services cheaper and thereby encourage to an increased consumption within the
same service. A typical example of rebound effect was found to be the type of
temperature control (Guerra Santin, 2010) - dwellings with thermostats actually turned
out to consume more energy than dwellings without thermostat.

Sorrell (2009), provides an overview of methods for calculating rebound effect and a
summary of available studies. He concludes accordingly, in OECD countries, that the
mean value of the long-run direct rebound effect is likely to be less than 30%. This
means that up to 30% of the efficiency gained through technical improvements of
building and appliances are turned into increased consumption (higher comfort)
following from direct change in user behaviour.

However, the size of the samples in these studies is relatively small, which sometimes
leads to problems when assessing statistical significance of the results. Moreover, the
representativeness of the sample is not addressed in the studies where the main goal is
to investigate the sample and not the national dwelling stock. Therefore, even though
there are some studies comparing the national theoretical energy consumption, which is
the basis for energy label, it is very hard to predict what the energy label means globally
within a member state. Even in countries where energy label databases do exist, there
are only a few analyses of energy performance certificates available. The EPC in The
Netherlands is based on the ‘Decree on Energy Performance of Buildings’ (BEG) and
the ‘Regulation on Energy Performance of Buildings’ (REG) from December 2006.
Despite the fact that the EPC fully came into force in 2008, however, the household
energy data in The Netherlands does not show any relevant decrease in gas or
consumption over the past 3 years (De Nederlandse Energiebranche, year) on a
household level (taking temperature correction into account). The electricity and gas
consumptions for the whole Dutch dwelling stock have also not decreased in the
mentioned period (De Nederlandse Energiebranche, year).

3 Household energy efficiency and energy label in The Netherlands

3.1 The state of household energy efficiency in The Netherlands

The energy efficiency of the Dutch housing stock has improved by 28% (Odyssee ECN,
2009) in the period 1990 — 2008. The main reason for this significant improvement is
believed to be the introduction of high efficiency condensing boilers. Moreover, the
energy performance regulations for new dwellings have been strengthened, which has
significantly increased the efficiency of newly constructed dwellings, resulting in
halving their energy consumption in 2008 with respect to 1990. However, Guerra Santin
(2010) argues that the trend of decreasing energy consumption in new dwellings has
failed to continue after the year 1998, despite strengthening the EPC. Nevertheless, the
improvements in energy efficiency can be noticed through the average household gas
consumption in the same period (Odyssee ECN, 2009). Despite these promising
achievement, the Dutch dwelling stock has grown steadily in the same period,
approximately 1% each year. This two phenomena’s together cause the total household
gas consumption to stagnate rather than to decrease, despite the improved efficiency
(Error! Reference source not found.). Even though the measures implemented in that
period in the Netherlands place it in the lead of the European residential sectors
(Odyssee ECN, 2009), there is no consistent evidence for reduction in gas consumption
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(the consumption in 2008 was only 5% lower than in 1990) and moreover electricity
and oil consumption have in the same period grown for 32 and 39% respectively, which
means that the total energy consumed by household has also grown for 5%.

Yucel (2011) claims that new construction can only achieve a limited reduction of
energy consumption within the sector, since it contributes about 1% annually with a
small fraction of demolishment of about 0,2%. According to Yucel, the new
construction causes a very marginal energy consumption reduction by 2020, assuming
the expected periodic strengthening and demolition and new construction rates.
Renovation of the existing stock together with increased turnover is seen as the solution
in for significant reduction of energy consumption. The Energy label strives to promote
renovation and the turnover of more efficient buildings. Regarding renovation of
labelled dwellings, a research conducted in Denmark (Kjaerbye, 2008) showed that there
was no significant energy reduction within 4 years after owners purchased the house
(and received the label), with the exception of label A in first two years after purchase.
Unfortunately, no similar study was found for the Dutch case at the time of writing this
paper. On the other hand, the increased turnover of more energy efficient buildings has
been observed in the Netherlands by Kok and Brounen (2010). The data acquired in this
study enables an insight into real potentials for future energy savings, which the energy
label scheme can lead to and thereby assess whether it will help in achieving the set
objectives or energy and CO2 reductions.

3.2 Method of calculating the Dutch energy label for dwellings

The first goal of labels is to provide occupants and home owners with information on
the thermal quality of their dwellings. The Dutch energy label calculation is described in
ISSO 82.3. To increase to practical significance of the label, the expected (theoretical)
energy usage of the dwelling is also mentioned on the Dutch labels issued from January
2010, expressed in kWh electricity, m3 gas and/or GJ heat.

An energy label ranges from A++ to G (Table 1). The categories are determined based
on the Energy Index, which is calculated on basis of total primary energy consumption
demand (Qiotal). Qiotar SUMS up the primary energy consumed for heating, hot water,
pumps/ventilators and lighting, subtracting for the energy gains from PV cells and/or
cogeneration (Equation 1).

anmi = Ospure heating + QH"EEE‘I‘ heating + Qu.ux.ewgy + Qiig&siﬂg - Opu

- OEDgEﬂE‘I‘ﬂ-Fiﬂ'ﬂ
Equation 1: Calculation of total energy consumption (Qiotar)

The energy index directly correlates with total energy consumption, but is corrected for
the floor area of the dwelling and the corresponding heat transmission areas (Equation
2) in order to not disadvantage larger dwellings and dwellings with a greater proportions
of envelope adjoining the unheated spaces (different dwelling types) at constant
insulation properties and efficiencies of the heating/ventilation/lighting system. A shape
correction is applied also when considering infiltration losses within space heating
demand — the air permeability coefficient depends on building shape factor. Such
correction for compactness is common also in other European countries, although it has
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been previously argued that not correcting would better promote energy efficient
architectural design (PREDAC WP4 report, 2003).

Ommi

EI=
155 'J‘qfhm. + 105' Alnss + 9550

Equation 2: Calculation of energy index (EI)

The total primary energy demand can also be expressed as described in equation 3.
Since primary energy is an energy form found in nature, that has not been subjected to
any conversion or transformation process, appropriate heating values need to be taken
into account when calculating it. The assumed heating value for gas is 35,17MJ/m? and
the energy content of 1kWh electricity is 3,6 MJ. The efficiency of the electricity
network is considered to be 0,39.

M M
angml[mj] = Ogmg [mE:l : 35! 17 [Ei] + Qelectricit}' [kWh] ) 3.! 6 |:k—l'1'):h:| :ﬂr 39

Equation 3: Calculation of total primary energy

Carbon dioxide emissions depend on the fuel used. For 1MJ of energy coming from gas,
0,0506kg CO, is emitted into environment and for 1MJ of electricity, 0,0613kg CO,
(this is taking into account the network efficiency).

ENERGY INDEX

A++ A+ A B C D E F G
<0,50 0,51-0,70 0,71-1,05 | 1,06-1,30 | 1,31-1,60 | 1,61-2,00 | 2,01-2,40 2,41-2,90 >2,9

Table 1: Dutch Energy labels and the corresponding energy index values

The Energy Index and consequently the energy label are based on average occupancy,
average outdoor climate and does not depend on the variation in behaviour of the
occupants. The energy index reflects the thermal quality of the building. The
ventilation, internal heat production, energy use for lighting and heat losses during
water circulation all depend directly on useful floor area, which are defined as areas that
are a part of the heated zone, including the rarely heated areas such as halls, toilets,
washing rooms and storages. The attic is also included if it is heated and the roof
insulated. The cellar and garage or other big storage areas are not included, since they
are normally outside of the thermal envelope. The ventilation is calculated using a
ventilation coefficient, which depends on the ventilation type. The infiltration losses are
relative to the type of dwelling, since for each type of dwelling, characteristic lengths of
frames, joints etc. are assumed (ISSO 82.3). The efficiencies are set also for all kinds of
heating and hot water installation systems. Heat gains from the sun are taken into
account during the heating season at rate of 855MJ/m? on a south vertical surface,
accounting for frames and dirt on the glass. Possible gains if energy through PV cells or
micro co-generation plants are accounted for.
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4 Research methods and data

4.1 Energy label database

This research used all Dutch energy labels issued from beginning of January until
December of 2010, counting over 340.000 cases with 43 variables (regarding building
location and technical characteristics, properties of label itself etc.). This data set was
provided by AgentschapNL — a public organisation appointed by the Dutch Ministry of
the Interior and Kingdom Relations.

This data file was, on the basis of the address of the households, coupled to actual
energy use data, which was provided by the CBS (Statistics Netherlands). CBS collets
this data form the energy companies. The files of the two data sets were linked by the
CBS to ensure anonymity. A clean-up of the combined data file (deletion of doubled
addresses based on the label registration date, deletion of missing addresses based on
missing value) was executed, leaving 247.174 cases. Because the CBS reported doubts
about the quality of the data obtained for the actual energy of collective installations, it
was decided to leave households with collective installation systems out of the analysis.
Dwellings which have multiple installation systems were eliminated as well, since these
are very specific cases. Cases where electricity consumption was 0 were removed as
well, and missing values for gas consumption were defined. At this point, the gas values
which were defined as missing were investigated. It turned out that most of them belong
to dwellings with installations systems, which in fact do use gas. Such cases were
deleted, and only the ones which use electricity as power source were kept in the
database. The gas use was then redefined to O for these cases. Upon checking the
theoretical energy use and areas of the house, outliers have been detected. The cases
with the floor area of more than 1000m? and primary energy use of more than 500.000
MJ were discarded. Finally, the actual gas consumption values for 2009 were corrected
towards the number of degree days used in the theoretical calculation. Ultimately, the
sample contained 198.228 cases.

In this study, the variables energy index transformed into energy label, theoretical
electricity consumption, theoretical gas consumption and actual electricity and gas
consumption were used. Other variables, such as household floor area, dwelling type,
construction and renovation year were examined to get an impression of the
representativeness of the sample, but were not used in analysis.

4.2 Theoretical vs. actual energy consumption

The theoretical calculation method takes into account only energy for certain end uses
and attempts not to take into account the end uses which are depend largely on occupant
behaviour. On the other hand, as the name indicates, the actual gas and electricity
consumption are derived from the dwellings energy bill and reflect the consumption for
all possible purposes. An overview of differences can be seen in table 2. An important
difference in electricity consumption are the household appliances which are not taken
into account in theoretical calculation, but do appear on the electricity bill (and therefore
in the database used). Appliances do constitute for 32,4% of household electricity
consumption. The difference in gas consumption in gas used for cooking, which is only
reflected in the actual value.
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Theoretical Actual % consumption
of eectricity/gas
respectivelly
Electricity | - Hot tap water : Hot tap water&heating 14,7%
Heating/Cooling : Heating/Cooling 17,6%
Auxiliary energy (pump/ - Auxiliary energy (pump/ unknown, very
electronics/ventilation in heating electronics/ventilation in heating installation, | small
installation, ventilation system) ventilation system)
(Negative) PV/WKK production : (Negative) PV/WKK production unknown, very
small
Lighting : Lighting 14,7%
Household appliances 32,4%
Gas - Heating : Heating 72,7%
Hot tap water : Hot tap water 23,3%
Cooking 3,9%

Table 2: Comparison of end uses of gas and electricity in actual and theoretical consumption together
with their contribution within the Dutch dwelling stock (source milieucentraal.nl)

4.3 Representativeness of the sample

The total Dutch dwelling stock accounted for 7,104 million dwellings in 2009 (CBS
Statline). The researched sample therefore represents slightly less than 0,3% of the total
dwelling stock. Since there were only a few cases in categories A++ and A+ the A
labels were all aggregated into one category. The distribution of labels was then more
normal and the results statistically more significant. As one can observe from Figure 3,
more than half of the dwellings in the energy label database belong to the categories C
and D. As for the rest of the dwellings are concerned, only 1% belongs to either one of
the three most efficient categories (A, A+ or A++) and around 4% to G, which is the
label of the most energy intensive dwellings. In the total Dutch dwelling stock, there is a
slightly lower percentage of dwellings labelled with B and C (Figure 3).

Frequency of energy labels in the sample and in The Netherlands

m All labelled dwellings in The Netherlads Sample

35%
30%

25%

20%

15%
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Figure 2: Shares of energy labels in the studied sample and in the Dutch dwelling stock
(source Majcen and Itard, 2012)

Almost half of the dwellings were constructed in the 70s and 80s, until the year 1995. If
this is compared to the whole Dutch dwelling stock, one can see that the distribution in
the whole dwelling stock is slightly more even — more very new dwellings and more
very old (Figure 3).
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Share of dwellings constructed in a given period
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Figure 2: Number of dwellings per period of construction/renovation
(source Majcen and Itard, 2012)

62% of Dutch dwellings are row houses. 11% of all dwellings are detached (single
family) houses and the there is an equal share of apartments. This differs from the
distribution in our sample of dwellings, which was aggregated to the same four
categories in the Figure 5. The distribution of dwelling types according to the CBS in
year 2009 is also plotted in Figure 5, and also differs slightly (the total stock is
considered here to be 6,993 million dwellings). Discrepancy is the largest in the
category of flats, which accounted for almost 36% of the sample, but represent only
slightly more than 25% of the housing stock in 2008 according to the Energiecijfers
database. There is less than average number of detached dwellings in the sample. On the
other hand, there are more flats. This is also reflected in average size of a dwelling,
which is more than 10m? smaller in the sample than is the Dutch average (Meijer &
Itard, 2008).

Comparison of dwelling typesin the sample and in the

i B SAMPLE
40,00% total Dutch housing stock
35,00%
30,00% —

B ENERGIECIJFERS
25,00% - — 5008
20,00% - —
15,00% - —

CBS 2009 (total

10,00% - ~ housing stockin
5,00% - — 20097,172
0,00% - : : :  million)

Row houses - Row houses-  Detached Flats
corner middle houses

Figure 3: Representativeness of dwelling types in the sample and in the whole Dutch housing stock
(source Majcen and Itard, 2012)
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In terms of ownership structure, the sample differs significantly from the Dutch average
(Energiecijfers database). Only slightly over 20% of the labelled dwellings are private
owner occupant, while in the total dwelling stock the share is more than half (55%).
Only 1% of dwellings in the sample is owner rental properties, whereas in the
Netherlands, there are 12% of such dwellings. The third category is social housing, and
Is much better represented in the sample than in the total Dutch dwelling stock (79% vs.
33%), see Figure 6. This is caused for a large part by the lack of enforcement of this
compulsory label for owner occupants.

Ownership type in the sample and in the total Dutch
dwelling stock

100% Housing
920% +——— - — corporation
80% .  —
70% .

W Private owner -

60% subletting the
50% dweling
40%
30% m Private owner -
20% occupant of the

10% dwelling

0%

Sample Total Dutch dwelling stock

Figure 4: Ownership type distribution in the sample and in the total Dutch dwelling stock
(source Majcen and Itard, 2012)

5 Reaults

5.1 Actual vs. theoretical energy consumption

First of all, a comparison was made between the actual and theoretical energy
consumption per m? of dwelling in the abovementioned sample. The values appeared to
be very well comparable, as can be seen from Figure 7. However, since it is known, that
the theoretical consumption does not take into account end uses such as by household
appliances (Table 2), which account for about 22% of total household energy
consumption and gas for cooking, which contributes 1,3% it should intuitively be
smaller. Because of gas and electricity as the two main energy sources in Dutch
households are used for distinctive purposes, they are also examined separately in this
study.

Within the analysed sample, the theoretical value for gas consumption is much higher
than the actual, and the theoretical electricity consumption is significantly lower than
the actual consumption of the same dwellings (Figure 7). In the case of electricity
consumption, the fact that electricity from appliances is not taken into account, could to
some extent cause the large underestimation of theoretical value, but judging from the
values in Table 2 (appliances’ contribution to electricity consumption is on average
32,4%, if the overestimation in our sample is due to appliances, they would contribute
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64%) this is not the only cause. This might indicate that either the estimation for
electricity consumption of household appliances is inaccurate, or the electricity
consumption for hot tap water and heating are higher than predicted. As opposed to
electricity, gas consumption is over predicted. Since the end uses of gas are the same
with the exception of cooking, the differences in consumptions reflect either a deviation
from assumed user behaviour or divergence from assumptions used to estimate space
heating demand (air infiltration, U-values, floor area, transmission areas etc.) different
than assumed in the theoretical calculation. This study does not aim to quantify where
the discrepancies come from, but rather, the consequences of the inconsistencies for
future household energy consumption.

In the total Dutch housing stock (Figure 7), 3480 kWh (32123 MJ) of electricity was
consumed in a dwelling on average, according to Energie Nederland 2010. This is
around 700 kWh (6224 MJ) more than the average in the studied sample. Similar goes
for gas, around 1617 m* (56870 MJ) was the average consumption in 2010 according to
Energie Nederland, whereas the consumption in our sample was app 1500 m® (52264
MJ). This discrepancy is likely to be caused by the larger average size of the dwellings
in the whole Dutch dwelling stock.

Actual and theoretical primary energy consumption in the sample
100000 (N=198.213)
and in the whole Dutch dwelling stock
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Figure 5: Actual and theoretical primary energy consumption in the sample and in the Dutch dwelling
stock (source Majcen and Itard, 2012)

5.2 Energy consumption vs. energy label

5.2.1 Gas

To get an insight in how the energy label relates to the discrepancies described in the
previous section, we examined gas and electricity consumption in the various label
categories. The plots in this paper are presented with +/- 1 standard deviation. Because
of the extremely large size of the sample it is not relevant to plot the 95% confidence
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interval, which is always very small, meaning that the location of the mean value is
known almost without any uncertainty and all the differences were statistically
significant on a 95% interval.

Figure 8 represents the actual and theoretical gas use per dwelling and Figure 9 the
consumption per square meter of floor area of dwelling. What changes in the latter is the
consumption of dwellings with label A, since those were found to be considerably larger
than all other dwellings (Figure 10). From these figures it is clear that, although the
increase of actual gas consumption corresponds to the increase in label, there is a clear
difference between the mean theoretical and mean actual gas consumption of each label.
For the most energy efficient categories: A, A+ and A++ as well as for category B
Figure 8 and Figure 9 show underestimated theoretical gas consumption as opposed to
the rest of the categories where the theoretical gas consumption is largely
overestimated. The theoretical and actual values are only for label C quit similar. It is
worth noting that in label category G, the actual gas consumption is only half of the
theoretical consumption. The theoretical gas use predicts a much higher span between
an energy efficient dwelling (A) and an energy intensive dwelling (G) than we observe
in the actual gas use. If the two consumptions are thought of as a linear function, they
greatly differ in their slope.

When standardizing the consumption per dwelling to the consumption per m? of
dwelling, a better match between actual and theoretical gas consumption was expected
since the dwellings could have different mean sizes in different categories. However,
Figure 9 shows that this is not the case. The difference therefore does not arise because
of different sizes of dwellings. It is noticeable that the standard deviation of theoretical
consumption decreases in the Figure 9, meaning that the spreading in square meters
floor area is responsible for a large part of the spreading in theoretical gas consumption
at dwelling level.

Actual and theoretical gas consumption per dwelling per energy

label
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consumption

Mean annual gas consumption [m?]
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D
Energy label

Figure 6: Actual and theoretical gas consumption per dwelling per label
(source Majcen and Itard, 2012)
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Figure 7: Actual and theoretical gas consumption per m2 of floor area per label
(source Majcen and Itard, 2012)
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label
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Figure 8: Average dwelling size (m2 floor area) in different label categories
(source Majcen and Itard, 2012)

5.2.2  Electricity

As opposed to what we observed in the previous chapter on gas consumption, the
theoretical electricity consumption is underestimated (Figure 7). In Figure 11 we can
observe that both the actual and the theoretical electricity consumption does not depend
much on the label. There is a very slight trend towards higher consumption in labels A,
D and E which might be attributable to the electricity that is used for space and water
heating in certain households or/and the larger floor areas.

Figure 12, where the electricity consumption is given per m? floor area, shows that the
higher consumption in label A relates to larger floor areas, which seems not to be the
case in labels D en E. The curve shows a slightly convex shape for the actual electricity
consumption and a concave shape for the theoretical one, but finally the label will not
appear to be very significant for the difference in electricity consumption. However, the
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differences between labels are very small compared to what was observed in gas
consumption.

Mean annual electricity consumption [kWh]
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Figure 9: Electricity consumption in different label categories
(source Majcen and Itard, 2012)
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Figure 10: Electricity consumption per m2 dwelling in different label categories
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(source Majcen and Itard, 2012)

5.3 Total primary energy and CO, emissions per label category

An interesting insight into the total primary energy consumption (Figure 13), can be
gained if summing up the gas and electricity consumption according to equation 3.
From this figure, the occupants in dwellings labelled with A — D label can expect to
consume more than it is pointed out in the label. This will be partly a consequence of
higher gas consumption and party due to the fact that the household appliances are not
a part of the label.

However, what is worrying here is the fact that the span of theoretical consumption is
much higher between label A and G than it is the case in reality (looking at actual
values). This might have a very strong influence on the pay back times and on the
achievable savings. The labels E to G seem to be consuming a very similar amount of
actual primary energy, even though the technical characteristics are much better in E
than in G. The label thus might reflect the technical characteristics of a dwelling, but if
the actual primary energy consumption seems to be almost identical in each of the three
categories, it might not be worth it to improve the technical specifications of houses
labelled with G. From this figure it is clear that the savings which are expected to arise
when improving the technical characteristics of a house, do not occur in practice. The
theoretical primary energy consumption of label A is 70,2% lower than the consumption
of label G, but the actual primary energy consumption of label A is only 27,8% lower
than label G.

Actual and theoretical primary energy consumption from electricity and gas in each
label category
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energy electricity
60.000,00 +——/
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energy gas
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Figure 11: Primary energy consumption in different label categories
(source Majcen and Itard, 2012)

Moreover, since European targets are not solely aiming on reducing the energy
consumption but also on reducing the CO, emissions, therefore it is illustrative to see
what the energy label means in relation to CO;, emissions. Since one megajoule of
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electricity produced in The Netherlands causes a larger CO, emission than a megajoule
of gas (0,613kg vs. 0,508kg of CO, per MJ energy at household), a chart was produced,
examining the emissions related to each label category. Electricity is responsible for
more CO2 emissions per unit energy than gas, therefore it plays a stronger role in this
chart. Theoretical CO, emissions are lower than actual in all labels except label G,
because the household appliances are not taken into account in theoretical emissions.
Interestingly, there is no significant decrease in CO, emissions among labels G, F and E
and the label A is responsible for more CO, than the label B. The CO, emissions when
improving a label from G to A, decrease for 55,4%, whereas in reality, looking at actual
consumption, this decrease is only 13,1%.

Actual and theoretical CO, emmissions from electricity and gas in each label category
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emmission gas
4000 - — ACTUAL CO2 emmission
electricity
3000 + ACTUAL CO2 emmission
gas
2000 +
1000
0
A B C D E F G

Figure 12: CO2 emmissions in different label categories (source Majcen and Itard, 2012)

6 Conclusion

This study was based on a large sample of households. Figure 3 showed the
representativeness of the sample regarding the frequency of label categories, which was
an important finding, since this study aimed to compare actual and theoretical energy
consumption within a label and extrapolate the predictions which are made within the
energy label calculation to the whole Dutch dwelling stock (section 4.4). Other aspects
of the sample, such as type of dwellings or ownership type showed poorer
representativeness, but this does not influence the results of this study, it might
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however, be useful information for further research and helpful to explain why there is a
large discrepancy between actual and theoretical energy consumption.

Considering the fact that most of the gas consumption in The Netherlands is used for
space and water heating, it can be concluded also from this study that the actual heating
energy consumption is on average lower than the theoretical for most dwellings (in our
study for dwelling with labels C to G) as was observed previously by Guerra Santin
(2012), Tigschelaar (2011), Cayre (2011) and Hens (2010). Guerra Santin already
pointed out that at a lower EPC value (for new dwellings), the difference between
expected and actual will be smaller. Our study has proved this, and showed that in very
energy efficient dwellings actual gas consumption can even exceed the theoretical use
(Figure 8). On the other hand, low efficient dwellings are characterised by over
prediction of gas consumption, the theoretical gas consumption seems to be around
twice the actual. On the contrary to gas consumption, the discrepancies between
theoretical and actual in electricity consumptions in different label categories are
relatively constant (Figure 11) and most of the difference is likely to arise from
consumption of household appliances. The fact that labelled dwellings differ in gas
consumption, but not much when it comes to electricity consumption proves, that the
energy label can (on a large scale) only be efficient in reducing gas consumption, at
least as long as this is the main source of heating energy. However, in in Figure 14 one
can see the importance of electricity in the carbon footprint of households — it is
responsible for approximately 2/3 of all CO, emissions, which is why efforts should be
made in the future for reducing not just the household heating demand, but also the
electricity demand.

An important finding of this study is, that the primary energy consumption reduction,
which is assumed to happen when improving a building from label G towards label A,
turns out to be much lower when looking at actual primary energy consumptions of
dwellings. This could lead to a miscalculation of payback times of the measures for
improving the energy efficiency of the dwelling and the targets that have been set for
primary energy as well as CO, reduction might not be realistic looking at actual energy
consumptions. It was found out that even by refurbishing the whole Dutch dwelling
stock to a label A (which is an unrealistic assumption), the actual primary energy
savings cannot yield most of the current targets. However, if the theoretical
consumptions are considered, most of the targets are achievable. The targets for gas
consumption and reduction in CO, emissions turned out to be similarly problematic.

7 Implication of the findings

The energy performance certification of existing dwellings is considered to be an
essential element of the European energy efficiency policies. This research has shown
that a policies that are only based on improving the energy efficiency of dwellings and
the heating and cooling services most likely will not lead to the energy and CO2
reduction goals as formulated. This is mostly due to the fact that in very bad performing
dwellings the energy use is not as high as expected due to a lower comfort level
(behaviour) and in very high classified dwellings not as low as expected due to lacking
performances of the buildings and services (building control) and the rebound effect
(behaviour).
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Before renovation of bad dwellings the actual energy consumption and use of the
dwelling should be investigated before one can say something about the potential
savings. Maybe not all the provided comfort in renovated dwellings is desired or
actually consumed. Whit an adjusted heating behaviour more saving could be achieved.
To reduce the CO2 emissions the use of PV panels for the provision of domestic
electricity use seems very effective.
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Abstract:

In Nigeria, the discovery of oil and economic growth precipitated a mass exodus of citizens to
urban areas as agriculture was abandoned in favor of city life. Unfortunately, massive corruption
in government has occasioned a failure to observe urban planning laws culminating in
indiscriminate, unregulated construction and unplanned cities. Overpopulation, flooding, spread
of diseases and increased criminal activities characterize such unplanned cities. The neglect of
government to supervise and enforce building regulations has resulted in a spate of collapsed
buildings in Nigeria’s built environment. Poor governance in Nigeria and the resultant economic
downturn have fostered a situation where most citizens choose to save the cost of construction by
employing unqualified builders to construct infrastructure instead of building experts. The
unqualified builders, in a bid to cut costs, resort to substandard building materials thus leading to
collapsed buildings, loss of life and properties. This paper argues that for construction in Nigeria
to be sustainable, there is a need to draft new laws to reflect new developments and evolve ways
of enforcing the laws consistently.The paper examines whether a paradigm shift in the socio-
economic policies of government can improve the economy and reduce or eradicate the
phenomenon of collapsed buildings.

Key Words:
Building regulations, Legal strategies, Nigeria, Sustainable construction, Urban planning

1 Introduction

Nigeria is afflicted by multifarious problems ranging from widespread corruption, lack of basic
socio-economic infrastructure, insecurity, high rate of illiteracy and low life expectancy. The
dearth of the basic necessities of life such as food, clothing and shelter is a most worrisome
trend. A vast majority of Nigerians live below the poverty line and are therefore unable to meet
the expense of providing adequate and enduring shelter for themselves (Adekoya ,C, 2009,37)
while a lot of those who can afford to build their own houses resort to the use of substandard
building materials in a bid to reduce the expenses associated with erecting a building. The failure
of the Nigerian government to adequately enforce town or urban planning laws has led to the
indiscriminate construction of houses in violation of extant laws and has engendered the growth
of unplanned cities and towns thereby fostering urban chaos(Olujimi,J, 2009) as well as
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avoidable deaths occurring from collapsed buildings. The prospects of achieving sustainable
construction in a planned built-up environment appears bleak as an increasing number of
Nigeria’s surging population migrate from rural areas to the urban areas in search of better
conditions of living as opposed to reliance on agriculture thereby putting a pressure on the hard-
pressed space and resources available in the cities.

This paper examines from a legal perspective, how some semblance of order can be restored into
Nigeria’s urban environment such that sustainable construction will become a reality in Nigeria.
This paper is divided into four parts excluding the introduction and the conclusion. The first part
gives an insight into the legal framework regulating urban construction in Nigeria; the second
part highlights the impediments to effective urban planning and sustainable construction in
Nigeria; the third part discusses the essence of planning law while the fourth part identifies the
legal strategies needed to attain sustainable construction in Nigeria.

2 Legal Regime Of Urban Construction In Nigeria

There is presently a plethora of statutes regulating building development; housing and regional
planning matters in Nigeria and an overview of the statutes is apposite. The Nigerian Urban and
Regional Planning Act 'stipulate the types and levels of physical development plans to be
executed in Nigeria. At the Federal level, the Act provides for a regional plan; a sub-regional
plan; an urban plan and a subject plan with similar plans also existing at the State and Local
levels.? Section 2 of the Nigerian Urban and Regional Planning Act defines the responsibilities
of the Federal Government of Nigeria with regards to matters of urban planning and
development and these include preparation and implementation of the National Physical
Development Plan; the formulation of urban and regional planning standards for Nigeria as well
as the promotion and fostering of the education and training of town planners and support staff
amongst other duties. This Act establishes a National Urban and Regional Planning Commission
which is responsible for supervising and monitoring the implementation of the National Physical
Development Plan and development control® which responsibility is carried out through the
Development Control Department of the Commission. This Control Department is vested with
such powers that its approval shall be required for any land development in the federation.* It is
pertinent to note that this Act is mindful of the impact of urban development on the environment
and citizens as it provides that a developer’s application for development may be rejected if in
the opinion of the Control Department, the development is likely to have a major impact upon
the environment, facilities, or inhabitants of the community or if the development contains such
additional facilities which are not within the estimation of the Physical Development Plan for
that community. The Act is however silent on how the discretion of the Control Department is to
be exercised in approving or rejecting an application for development. The absence of such
guidelines may be an avenue for arbitrariness. Of importance to this paper, is the power of the
Control Department to demolish any building found to be defective with the cost of demolition
to be borne by the erring Developer.”

! CAP N138 Laws of the Federation of Nigeria 2004

% Section 1, Nigerian Urban and Regional Planning Act

3 Section 5, Nigerian Urban and Regional Planning Act

* Section 28(1), Nigerian Urban and Regional Planning Act
* Section 62, Nigerian Urban and Regional Planning Act
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Another relevant statute is the Federal Housing Authority Act.® This Statute establishes the
Federal Housing Authority, an agency of government having the responsibility of preparing a
National housing program for Nigerians of different income groups in major cities and in every
state across the nation and executing the program as may be approved from time to time by the
Federal Government. This agency also has the duty of making recommendations to the
Government on such aspects of urban and regional planning, transportation, communications,
electric power, sewerage, and water supply development as may be relevant to the successful
execution of the housing program approved by the Government.” The vision of this agency as
publicized is to be the leading provider of housing and facilitator of access to sustainable housing
solution in Nigeria and to become a model government agency while the mission is to be the
leader in the provision of sustainable housing in Nigeria and to facilitate home ownership for all
Nigerians (Federal Housing Authority, 2010). According to the official statement by the agency,
the functions of the agency have further been expanded in the National Housing Policy to
include the provision of sites and services for all income groups with special emphasis on the
low income group; the provision of low income and rural housing in all states of the Federation
and the Federal Capital Territory from funds provided by the Federal Government and other
sources; the development and management of real estate on commercial basis in all states of the
Federation and the Federal Capital Territory(Federal Housing Authority, 2010). Even though the
Federal Housing Authority was established in 1973 as part of the Federal Government's
commitment to make affordable housing accessible to all Nigerians, thirty —nine years later,
more Nigerians are homeless as affordable housing has become far less accessible.

The need to effectively regulate the profession of town planning is underscored by the enactment
of the Town Planners Registration Act.*The Act establishes the Town Planners Registration
Council which is the body responsible for the registration of town planners and is charged with
the duty of determining what standards of knowledge and skill are to be attained by persons
seeking to become members of the profession of town planning and reviewing those standards,
from time to time, maintaining discipline and controlling the practice of the profession in all
aspects and ramifications.’

In the area of providing finance to facilitate urban development in Nigeria, the Urban
Development Bank of Nigeria, a limited liability company was established by Law to foster the
rapid development of urban infrastructure throughout Nigeria through the provision of finance
and banking services.'’This Bank may raise funds from off-shore sources such as the
International Bank for Reconstruction and Development, the African Development Bank and
other such sources to facilitate urban and infrastructural development projects in Nigeria. Where
such funds are obtained by other entities, the said funds whether by way of general loans, tied
loans, bilateral loans, or grants on government to government basis must be channeled through
the bank and accordingly managed by the bank. '

® CAPF 14 Laws of the Federation of Nigeria 2004
7 Section 3, Federal Housing Authority Act
8 CAP T7 Laws of the Federation of Nigeria 2004

? Section 2 Town Planners Registration Act

10 Gection 3 Urban Development Bank of Nigeria Act, CAP U16, Laws of the Federation of Nigeria,2004
! Section 5 Urban Development Bank of Nigeria Act
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The Federal Mortgage Bank of Nigeria is important in the provision of affordable housing to
Nigerians as it has the function of providing long-term credit facilities to mortgage institutions in
Nigeria at such rates and such terms as to enable the mortgage institutions to grant comparable
facilities to Nigerian individuals desiring to acquire houses of their own.

In a similar vein, there is in place a National Housing Fund established by the National Housing
Fund Act to facilitate the mobilization of funds for the provision of houses for Nigerians at
affordable prices; ensure the constant supply of loans to Nigerians for the purpose of building,
purchasing and improvement of residential houses and more importantly, encourage the
development of specific programs that would ensure effective financing of housing development,
in particular low cost housing for low income workers. "

In view of the elaborate legal regime on regional planning and housing existing in Nigeria, it is
startling that Nigeria consists of unplanned or poorly planned cities where majority of the
citizens have no access to affordable housing.

3  Impediments To Effective Urban Planning And Sustainable Housing
Construction In Nigeria

Oluyjimi noted that one of the key features of urbanization in Nigeria and other developing
countries is rapid growth without any corresponding significant industrial expansion thus placing
a high demand on the available infrastructure available for basic services and housing on one
hand while also accelerating poverty (Olujimi,J, 2009). Thus, there is a need to improve basic
facilities and utilities to correspond with the demographic changes (Ogundele,F,et al, 2011).
According to Olujimi, an urban center or a city can only serve as an engine of development if
properly planned and efficiently managed in the absence of which an urban sprawl materializes,
characterized by “haphazard housing development in the urban suburbs where majority of the
structures are without planning permit in an uncoordinated layout”.*From this scenario, it can be
concluded that the fundamental factor impeding effective urban planning and building control in
Nigeria is the lack of political will on the part of government to implement development control
measures manifested in the form of insufficient planning staff and lack of equipment such as
development control monitoring vehicles(Olujimi,J, 2009). This position is re-echoed by
Ogundele who noted that government’s inadequate funding of development control characterized
by the lack of vehicles as well as the unavailability of modern land use maps to reflect the trend
of development are impediments to development control.

The prevalent incidence of corruption in the Nigerian society is also a great impediment to
effective urban planning and sustainable housing. Corruption within the urban planning
regulatory authorities has been responsible for double standards in approving or rejecting
development plans as an applicant who has furnished some gratification is more certain to have
his development plan approved than another applicant who has failed to do same. Furthermore,
paying gratification to regulatory authorities has encouraged citizens to illegally convert
residential buildings into mixed-use buildings such as residential and commercial,(Ogundele,F,et

2Section 5 Federal Mortgage Bank of Nigeria Act, CAP F16, Laws of the Federation of Nigeria,2004
3 Section 2 National Housing Fund Act CAP N45 Laws of the Federation of Nigeria 2004
" Building control in Nigeria falls under the purview of the town planning authorities.
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al, 2011) thereby altering the designated urban master plan. With regards to housing
construction, the impact of corruption is seen when importers of building materials are allowed
to import substandard materials and sell same into the Nigerianconstruction market culminating
in the rapid collapse of buildings.

It has also been noted that the dearth of reliable information on demographic factors such as the
population is a major obstacle to planning (Oduwaye, L, 2009). One of the fallouts of the
discovery of crude oil in Nigeria was the steady relegation and neglect of agriculture as the
mainstay of the economy. This resulted in mass movement of citizens from rural areas to urban
areasin what Agbola and Agunbiade (2007) termed as an invasion. They state that population
increase due to mass exodus from rural to urban areas causes unusual land and demographic
pressure triggering an unprecedented demand for land. Accordingly, the invasion leads to
uncontrolled and unorganized developments lacking basic infrastructure and facilities (Agbola T
and Agunbiade, 2007)

The problems bedeviling urban planning and sustainable construction in Nigeria are succinctly
stated in the findings of Oloyede, et al (2010) that the causes of building collapse in Nigeria
include ‘improper design, faulty construction methodology, poor town planning
approval/development monitoring process; non-compliance with specifications/standards by
developers/contractors; use of substandard materials and equipment; inadequate supervision or
inspection/monitoring’. There is no gainsaying that without the proper enforcement of town
planning laws as well as the enactment of strict development or building control laws, Nigeria’s
built-up environment will continue to be an unplanned concrete jungle bedeviled by constantly
collapsing buildings.

4 The Essence Of Planning Law

Planning law governs the processes involved in getting planning permission for the erection or
change of use of buildings."” The learned writer, Utuama believes that the essence of planning
law lies in its “use as a law for analyzing and resolving conflicts in diverse use of land arising
from their interaction one with the other by drawing up plans to indicate where and when
development should take place; by devising policies to cope with current and anticipated
problems in the use of land; the movement of the people and goods, and the quality of the
environment” (Utuama,A.2006). As such, where planning laws do not exist or are not properly
enforced, the repercussions extend beyond hapless citizens and have a very negative effect on the
environment. In this regard, Utuama states that an environment can only be as friendly as the
degree of land use planning to which it is subjected. Thus, he suggested, and rightfully so that
planning law is of utmost importance in the protection of the environment, especially in a
country like Nigeria whose major cities are heavily characterized by environmental
imperfections amongst other issues of concern such as provision of housing and conservation of
natural resources. He concluded his argument by advocating for a constitutional review that will
make urban and regionalplanning a concurrent legislative matter, in the interest of developing a
national, comprehensive and all-embracing land use planning system that will bring Nigeria into
purposeful planning in response to national goals (Utuama , A.2006)

Phitp://www.unbiased.co.uk/glossary/letter p  viewed 29/06/2012
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In addition to establishing a model urban planning law, there is a need to ensure sustainable
construction in Nigeria. It has been observed by Isover that while standard building practices are
guided by short term economic considerations, sustainable construction is based on best practices
which emphasize long term affordability, quality and efficiency (Isover,2012). The importance
of ensuring sustainable construction is underscored by the fact that buildings and construction
works have the largest single share in global resource use and pollution emission. Apart from
individual buildings, Isover further disclosed that poor patterns of building development often
lead to congestion and inefficient use of land, resulting in greater energy consumption and travel
time, loss of productivity, polluted runoff to surface water and wastewater treatment systems,
loss of agricultural lands, fragmented habitats, and fiscal stress to local communities. Due to the
implications for the environment, sustainable construction has extended beyond national
boundaries and is now a global issue. According to Edward Schwarz, ‘achieving sustainable
construction requires a multifaceted worldwide approach by all nations, sustainable building
practices must occur in every place, address a variety of problems, happen on many levels, work
in various contexts ,respond to many needs and restraints, be applied at every scale and employ
many disciplines’(n.d). The international dimension of sustainable construction and its impact on
the world’s environment is demonstrated by the United Nations Environmental Project (UNEP)’s
Sustainable Buildings and Climate Initiative which is a partnership of major public and private
sector stakeholders in the building sector working to promote sustainable building policies and
practices worldwide.(UNEP)

In Nigeria, unfortunately, the attention is on the spate of collapsed buildings. Recently, the
Director-General of Nigerian Building and Road Research Institute was reported as stating that
the collapse of buildings had become too frequent and a source of worry to all professionals in
the industry and that the effect on the economy and the loss of human lives had become a great
burden on the nation(Amaefule,E,2012 ). The Director-General further stated the causes of
collapsed buildings in Nigeria as failure to obtain building approval from relevant authorities, the
activities of quacks in the building industry, the use of deficient materials and the absence of
supervision by government authorities.

5 Evolving Legal Strategies

It must be observed that in spite of the problems associated with housing and construction, the
Constitution of Nigeria contains certain provisions which are relevant to the issue of housing.
Section 15 of the Constitution provides that the state shall secure full residence rights for every
citizen in all parts of the Federation, The environmental objectives of the Nigerian government
as stated in the Constitution is to the effect that the government shall protect and improve the
environment and safeguard the water, air and land, forest and wild life of Nigeria.mThe
Constitution further provides that suitable and adequate shelter, suitable and adequate food,
reasonable national minimum living wage, old age care and pensions, unemployment and sick
benefits and welfare of the disabled are provided for all citizens. The crucial shortcoming of
these rights guaranteed by the Constitution is that the same Constitution renders the rights
unenforceable thus rendering these vital rights as rights of mere paper value. There is thus an

18Section 20 Constitution of the Federal Republic of Nigeria.
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urgent need to amend the Constitution to change the status of the right to shelter and other
associated rights to enforceable rights.

Particularly, it is strongly suggested that there must be a paradigm shift in the socio-economic
policies of the Nigerian government. At present, the fundamental obligations of the Nigerian
government to the citizens as enshrined in Chapter II of the Nigerian Constitution titled
‘Fundamental objectives and directive principles of state policy’ have remained unfulfilled
leading to a loss of confidence in the government and fostering a situation where citizens have to
resort to self-help in the absence of government provision . The absence or irregular supply of
basic facilities such as water, electricity and good roads in urban centers in Nigeria needlessly
drives up the cost of construction as citizens are compelled to find the means of providing these
amenities for themselves. This encourages unethical practices as certain individuals attempt to
cut the cost of construction by using cheap, sub-standard construction materials and also cutting
back on the standard measurements required to make solid concrete thereby creating a potential
risk and negating the very essence of sustainable construction. The high rate of inflation in the
economy and the loss of purchasing power of citizens have also brought about a situation where
most citizens employ artisans to design and build houses as opposed to consulting professionals
such as Architects, Quantity Surveyors and Civil Engineers. It is submitted that this situation
does not bode well for sustainable construction and housing in Nigeria. If the government makes
an effort to fulfill its economic objectives, poverty will be reduced and cutting corners by
citizens to achieve their housing dreams will be greatly reduced. For instance, the Nigerian
Constitution states that it shall be the duty of the government to control the national economy in
such manner as to secure the maximum welfare, freedom and happiness of every citizen on the
basis of social justice and equality of status and opportunity.'’Similarly, the Constitution further
provides that the government shall harness the resources of the nation and promote national
prosperity and an efficient, dynamic and self-reliant economy. Unfortunately, this is presently
not the case as Nigeria is nowhere near a self-reliant economy. Notwithstanding the fact of being
the tenth largest producer of oil in the world, the Nigerian economy is solely dependent on
imports as most local industries have shut down due to an unfriendly business climate. A
situation where construction materials are mostly imported also drives up the cost of construction
thereby making sustainable construction in Nigeria a distant dream.

There is a need to draft new laws on building practice which will strictly specify the use of
authentic and environmentally friendly building materials in the construction industry. This will
achieve the dual objective of ensuring sustainable construction and also protecting the
environment. To make this possible, there must be stricter supervision not only by the relevant
government agencies but also by professional institutions having a stake in construction in
Nigeria. This position finds credence in the words of 1.O.Smith, (2006) a renowned Land Law
expert,

Although planning control is not necessarily conterminous with
environmental law, it is apt to say they are complementary. Land use
has a critical impact on the environment and sustainable development.
The issue of environmental protection is a mirror of the use to which
land water and air have been subjected by man.While environmental

7 Section 16(1)(b) Constitution of the Federal Republic of Nigeria 1999
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protection may be the end,planning is a veritable instrument for
achieving a healthy environment and sustainable development.

One of the main causes of insufficient housing in Nigeria is the prohibitively high cost of
building materials as Nigerian buildings are basically made up of concrete as opposed to
developed countries where construction is mainly done with bricks and wood. The high demand
for cement used in making concrete blocks and the corresponding astronomical increase in the
price of cement has made housing unaffordable for Nigerians especially in a country where over
half of the population lives below the poverty line. Inadequate housing leads to the establishment
of slums in the urban centers thereby creating an urban planning nightmare. Likewise, the
unrestrained continued use of cement in building is antithetical to sustainable construction as
well as sustainable environment. Thus, there is need for new regulations in this regard. The use
of mud bricks which was the predominant building component in Nigeria in the past needs to be
revisited and adapted to modern construction techniques for the best results.

6 Conclusion

Nigeria’s built up environment is in a state of untidiness as existing urban planning laws are
flouted with impunity while regulatory authorities are unable to monitor development control let
alone implement the laws effectively. The high rate of poverty in Nigeria and the needlessly high
cost of purchasing construction materials have further contributed tothe problems associated with
construction in Nigeria. As a result, Nigeria is contending with the phenomenon of collapsed
buildings and unrestrained environmental pollution in an age where the world is focused on
achieving sustainable construction and environmental sustainability.Unfortunately, the
government has not manifested any intention to remedy the situation. There is a pressing need to
address the problems of housing, urban development and sustainable construction in Nigeria
before a major crisis results as the consequence of such crisis will unbalance the West African
sub-region and have its effects felt all over the world as Nigeria is by far, Africa’s most populous
nation. To avert a housing crisis in Nigeria, the government’s objectives must be totally focused
on the welfare and best interest of the citizens of Nigeria as opposed to the present situation
where citizens are unable to identify any government measures to address the myriad of
problems afflicting Nigerians.
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Abstract:

Home-owners are in principal responsible for maintaining the physical quality of their
dwellings. It is in their own interest to do this in an adequate manner, but all kinds of
constraints can and do occur in practice. Lack of financial means and insufficient
(technical or practical) knowledge are only two of the possible barriers. The quality of
owner-occupied housing sector exceeds the individual interest, there are also general
concerns to consider. Qualitative seriously substandard owner-occupied dwellings can
have various negative effects on the neighbourhood. This paper is based on an on-going
research project on the quality and maintenance situation of the owner-occupied sector
in the Netherlands. Within this project almost 4.000 Dutch home—owners have recently
been questioned about issues concerning the quality of their dwelling, the maintenance
actions they undertake, the problems they encounter and the help or advise they would
like to get. This paper presents the first results. The results especially will give insight in
the way home-owners cope with maintaining the quality of their dwellings. Are they
doing an adequate job or are interventions of the Dutch authorities (for parts of the
sector) necessary?

Keywords:
home-owners, housing quality, housing stock, maintenance, policy instruments

1 Introduction

This paper deals with the physical quality of the owner-occupied sector in the
Netherlands. During the last decades the owner-occupied sector has increased
considerably. The principal view of the central government is that home-owners
themselves are responsible for the quality and maintenance of their dwellings.
Governmental support in general is not necessary. In a growing number of
municipalities however the quality of the owner-occupied housing sector has become a
matter of concern during the last years.

As this paper shows home-owners in general are perfectly able to maintain the quality
of their dwellings. Nonetheless there are some ‘problem segments’, where the owners
are not able (or willing) to invest in maintenance and repair. Especially local authorities
observe that the physical quality of parts of the older owner-occupied stock is far from
satisfying and partly seriously substandard. Various reasons to intervene can be named.
In the first place local authorities have the statutory requirement (based on the Housing
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Act) to supervise the housing quality. The building regulations establish an minimum
level for existing dwellings. If a dwelling falls below that level the local authorities can
summon owners to improve the situation. In general this only happens when the safety
or health of the occupiers themselves and/or neighbours are endangered. Besides that
the owner-occupied sector is of importance for the liveability of neighbourhoods. A row
of dilapidated owner-occupied houses in a street could have serious negative effects on
the neighbourhood. Municipalities can play a role to prevent that such problems occur.
Furthermore national government and municipalities have established ambitious goals
to reduce CO, emissions. In order to realise these ambitions the energy performance of
the existing dwelling stock has to be improved on a large scale. To get the owner-
occupiers on the move to invest in energy saving measures an important role is foreseen
for local authorities. Because of these mix of reasons seven municipalities have decided
to join in a research project that focusses on the question: “What is the quality of the
owner-occupied sector and how can local municipalities act to improve the quality of
the private owned housing stock”? This paper reports about the first findings of the
research project. The paper starts in chapter 2 with a short overview of the owner-
occupied housing stock. Chapter 3 elaborates on the “problem segments’ and the efforts
local authorities undertake to intervene. Section 4 focuses on the overall perception on
housing quality of the owner-occupier. In section 5 first conclusions are presented.

1.1 Research approach and methodology

The research project is being carried out by OTB Research Institute for the Built
Environment (Delft University of Technology). Besides the seven municipalities the
Dutch Stimulation Fund for Housing (SVn) and the Nicis Institute participate in the
project. SVn administers funds that are provided by (local) authorities and invests (via
low rented loans and revolving fund constructions) in the quality of the housing sector.
The Nicis institute is the Knowledge Institute for Dutch Cities. The project focusses on
the quality of the owner-occupied sector as a whole but also on the ‘problem segments’.

Various research methods are used. In case studies in the seven municipalities the
efficiency is explored of the policy instruments that are used to solve the quality
backlogs in the ‘problem segments’. Via desk research and in-depth interviews the
extent of the problem and the (cost) effectiveness of the policies in each municipality
are described and analysed. The interviews are being held with representatives from the
municipal councils, service counters, financial organizations, Home-Owners’
Associations, etc.

To get insight in the overall situation in the owner -occupied sector a general survey
was recently carried in the seven municipalities. Via a multi staged sampling process
owner-occupiers were in selected each municipality. A distinction was made between
multi and single family dwellings and four construction periods (one pre-war and three
post-war periods). Some 26.000 owner-occupiers were approached with the invitation to
fill in an internet questionnaire. The questionnaire was divided in the following
sections: characteristics of dwellings and occupants, perceptions of housing quality,
operation of Home-owners’ Associations, maintenance work and housing repairs in the
recent past and near future and energy-use. Fifteen per cent of the owner-occupiers have
completed the questionnaire.

With respect to contents the research project focusses solely on the situation in the
Netherlands. In a later phase the results and insights will be placed in an international
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perspective. Although emphasis lies on the results of the general survey, the paper
touches also upon the ‘problem segments’ and the municipal instruments used to tackle
the problems.

2 Theowner-occupied sector

Table 1 gives an overview of the developments in the Dutch housing stock over the last
forty years.

Table 1. Development of the housing stock by tenure (in %)
(Source: ABF Research B.V. Syswov 2011)

1971 1980 1990 2000 2010
Owner-occupied 35,1 40,7 45,3 52,5 59,3
social rented 371 37,9 38,5 358 31,7
Private rented 27,8 21,4 16,2 11,7 9,0
Total 100,0 100,0 100,0 100,0 100,0

Until some decades ago the importance of the Dutch owner-occupied sector lagged
behind those in neighbouring European countries. In the meantime this situation has
changed. The last decades showed a remarkable growth of the owner-occupied housing
stock. In the last forty years owner-occupation grew from some 35% up to almost 60%
at present. The private rental sector declined from 28% to 9% at present. The last two
decades the relative importance of the social rented sector decreased from 38% to
almost 32%. The growth of the owner-occupied part was the combined result of a strong
absolute as well as relative increase of new construction (the lion share of newly built
housing construction has been owner—occupied) and of the selling out of rented
dwellings. In the same time the production of rented dwellings dropped while
demolition of social rented dwellings showed a steady increase.

There are huge local differences in ownership proportions. Especially in the larger
municipalities the relative importance the owner-occupied sector is far lower than the
Dutch average. In the municipalities that participate in this research project 40% to 50%
of the housing stock is owned by the occupiers.

The owner-occupied sector in terms of age and dwelling type is diverse. Table 2 gives
information on the age of the owner-occupied and rental housings sector in categories.
The table shows that the owner-occupied stock is relatively young.

None the less - as is the case throughout Western Europe - the Dutch housing stock is
ageing. After the mass construction following WW 11 the addition of new dwellings has
now dropped to (far) less than 1% annually. Though the Dutch housing stock is still
relatively young — over three-quarter of the stock was produced in the fifty years after
WW 1l — the ageing process is continuing. In 1973 almost 60 per cent of the housing
stock was less than 25 years old. In 2010 this percentage has changed to 30.

160



RICS COBRA 2012
10-13 September 2012, Las Vegas, Nevada USA ISBN: 978-1-84219-840-7 .

Table 2. Age of the owner-occupied stock compared with the rental housing stock (in %)
(Source: ABF Research, Syswov 2011)

Owner-occupied stock Rental housing stock

N % N %
Pre war 931.906 219 542.347 18,6
1946-1970 902.041 21,2 1.000.519 34,3
1997-1990 1.320.973 31,0 977.691 335
After 1990 1.099.699 259 397.260 13,6
Total 4.254.619 100,0 2.917.817 100,0

The owner-occupied stock consists predominantly (85%) of single-family housing. In
the rental housing stock singe-family houses and multifamily houses are represented
proportionally.

Again there are important local differences. In some municipalities that participate in
the research project (e.g. The Hague) a large part of the owner-occupied stock is pre-
war and situated in multifamily houses. In the Netherlands owners of apartments in
multifamily houses must co-operate in an Owner-Occupiers' Association. The joint
owners are responsible for maintaining the physical quality of the common parts of the
building (e.g. facade, roof, staircase and elevator). According to the Apartments Act and
the Housing Act apartment owners in an Owner-Occupiers' Association should appoint
an administrator, meet at least once a year to discuss maintenance and reserve funding
for (future) maintenance and major repairs.

3 Problem segments and policy instruments

From 1901 on (the year the first Housing Act came into force) local authorities have
been active guarding the quality of the owner-occupied housing stock. In the 1970’s and
1980’s the quality of private housing became a political issue on a national level.
Especially the quality of the pre-war housing sector was a point of concern. Extensive
maintenance backlogs in the owner-occupied sector were improved with government
funding. Based on the Urban Renewal Act and financed by the Urban Renewal Fund
large scale urban renewal projects were developed with subsidy schemes for owner-
occupiers. Besides the subsidy track, some local authorities bought private dwellings
and renewed them.

Since this approach proved to be successful, the (predominantly pre-war) Urban
Renewal assignment was considered to be completed (MVROM, 1992), the Urban
Renewal Act was withdrawn, and the Urban Renewal Fund came to an end.

Until the year 2000 the quality of the Dutch Housing stock was monitored with 5 yearly
Qualitative Housing Surveys. The last survey (held in 2000) showed that the Dutch
owner-occupied stock in general was in a relatively good state. This was the sign for the
national government to end its active involvement in the owner-occupied housing
sector. The problems were solved and the minister responsible for the housing sector
explicitly pointed out that taking care of the quality is the responsibility of the owner
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(MVROM, 2003 en 2006; Dekker, 2005). All the same in recent years some subsidy
and VAT reduction programs have been installed to promote energetic saving measures
in the owner-occupied sector. A goal often combined to support the struggling building
sector in these times of economic crisis.

3.1 Problem segments

Housing quality of the owner-occupied stock also has not been on the agenda of most
local authorities the last decade. In most cases this can be explained because they did or
do not see the need. Others however have argued that municipalities have lost the sight
on the quality of the housing stock (Goudriaan and Ten Napel, 2004). In 2005/2006
research was carried out for a broad consortium of organizations in the construction and
real estate sector. They showed concern about the quality development of the privately
owned housing stock and the fading governmental attention. That research has shown
that - although in general the situation in the owner-occupied sector was relatively good
- there were some ‘problem segments’ where attention is needed (Meijer and Thomsen,
2006). As this on-going project proves the need for attention has not diminished. A
growing number local authorities see the need to pay attention to the quality situation in
some parts of ‘their’” owner-occupied housing sector. Even though many local
authorities miss actual and exact information about the physical housing quality, the
following trouble spots can be identified.

The quality backlog is relatively great in pre-war (single-family) dwellings in smaller
municipalities and in multifamily houses (built before 1945 and in the period 1945-
1970) which predominantly are located in larger municipalities (Meijer and Thomsen.
2006).

The (pre-war) single family houses can be found in relative sparsely populated areas,
where the economy is shrinking. In these areas the demand for owner-occupied houses
is low or almost absent. Under these circumstances the current owners are not prepared
- but more important often not financially able - to invest in the upkeep of their
dwellings. The houses that already are in a bad state of repair deteriorate further.

The maintenance backlogs in pre-war and early post-war multifamily housing in the
larger municipalities are caused by a combination of several factors. In the recent past
many apartments haven been individually sold (by housing associations or private
investors) to the renters. The starting quality of these dwellings was already low and
most of the buyers belong to a lower-income group. To worsen things the Owner-
Occupiers' Association in which the buyers should co-operate carrying out maintenance
on the communal parts of the multifamily house was (and is) in most cases not
functioning. This means: no co-operation, no proper communal management, no
meetings to plan future maintenance and no reserve fund for common repairs and
maintenance.

These two segments need attention in terms of improving the physical quality. The
strong increase in the percentage of elder people could influence the maintenance
quality of the Dutch owner-occupied stock in the near future on a more general level. In
general the population is getting older and owner-occupiers stay far longer in their
dwellings. These occupants are reluctant or find it more and more difficult to invest in
the maintenance of their dwelling. The current economic crises could also have a
negative effect. The value of owner-occupied housing is declining and average incomes

162



RICS COBRA 2012
10-13 September 2012, Las Vegas, Nevada USA ISBN: 978-1-84219-840-7 .

are falling off. This makes is it not attractive (or sometimes impossible) to invest in the
dwelling.

As mentioned briefly before in section 1 the national government and municipalities
have established ambitious goals to improve the energy performance of the Dutch
housing sector. In the owner-occupied sector the potential for energy saving is huge
(Meijer et al, 2009). More than 60% of the owner-occupiers believe that it is quite
feasible to lower the energy use (either by taking measures or by changing behaviour).
Around 25% up to 30% has the opinion that more energy saving is not possible and the
remaining 10% has no idea.

Of an entirely different order are problems with rotten wooden pile foundations. An
estimated 750,000 dwellings (especially in the western parts) in the Netherlands are
built on a wooden pile foundation. The number of residential buildings with (hidden or
acute) foundation problems has been estimated at about 200,000 up to 250,000. This
could be doubled in in the coming decades if no adequate measures are taken. At least
half of these will have to be provided with a new foundation. The repair costs vary from
€ 45,000 up to € 60,000. Many owner-occupiers face (and probably will face) this
problem. These are expenses they can impossibly afford. Help and support (from
authorities and or housing associations) is needed to tackle the problems.

3.2 Policy instruments

On a national level some regulatory steps have been taken special aimed at owner-
occupied multifamily housing. In 2008 the Apartment Act has been changed and from
that time on Owner-Occupiers' Associations are statutory obliged to have a maintenance
fund. When an apartment is sold it is obligatory to provide information about
outstanding balances (from the other owners) and current contents of the maintenance
fund. No legal arrangements have been made about the height of the fund or planning of
major repairs. In 2011 the Housing Act has been changed in order to give municipalities
the power to act to activate non-functioning Owner-Occupiers' Association. In the case
of imminent major maintenance backlogs it is possible for local authorities to intervene.

To stimulate energy saving measures in the built environment the covenant More with
Less has been negotiated between the government and stakeholders in the construction
industry and both the social as owner-occupied housing sector (2008/2009). One of the
instruments is that owner-occupiers could get subsidy to determine the energetic
performance of a dwelling and the measures that could be taken to better the situation.
This subsidy program has stopped in 2011.

In the meantime more and more local authorities have developed specific instruments to
tackle the problems as mentioned above. In some cases the instruments are specifically
aimed at Owner-Occupiers' Association Act and in other cases on certain types of repair
(e.g. the facade or energy saving measures). In many cases local authorities aim at
combined results. For instance when foundations are being replaced or restored it is also
logical to take measurements to improve the energy performance (e.g. insulating the
ground floor). The case study research that is being carried out in this project analyses
the effectiveness and efficiency of the instruments local authorities have brought into
action. In general these instruments are aimed at stimulating the owners through
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communication and financial incentives. The overall effectiveness and efficiency of
these instruments seems to be rather low. Local authorities invest relatively large
financial and personal efforts whereas the yields are low. In depth analyses of the results
will in the near future be reported in separate papers and articles.

In the next chapter the ‘problem segments’ are left behind and attention will be paid to
the situation in the owner-occupied sector in general.

4 Home-ownersand the quality of their dwellings: overall view

This section presents the first results of the survey that has been carried out in this
project. The survey was conducted (end of last/beginning this year) under owner-
occupiers in the seven participating municipalities. In total almost 3.800 questionnaires
were returned.

4.1 Considerationsin advance

The results presented in this chapter are based on a work in progress. These general
results so far have been presented only to the local authorities. The data is representative
on a municipal level; no further breakdowns (building age and housing type) have been
published yet. The data sketch a good overall picture of the situation in the seven
municipalities as with respect to the way owner-occupiers are dealing with the
(physical) quality of their dwellings. The results are comparable in the seven
municipalities. The data presented were gathered in The Hague.

Another consideration to be made is the representativeness of the home-owners that
have participated in the survey. Owners that participate in this kind of research are
relatively more enthusiastic and satisfied by the importance of such kind of research.
First analyses (on the available data on a national level) has shown that the average
respondent is higher educated than the average Dutchman. The income level however
seems not to deviate from the average income level of the Dutch home-owner. In order
to be able to draw more conclusions about the representativeness of the owners that
have participated, comparisons with municipal data should be made. In many cases
however it is questionable if there is reliable data available about the personal
characteristics of home-owners on a municipal level.

4.2 Perception of quality

The home-owners were asked to assess the quality of their dwellings and
neighbourhood. This section deals with the quality assessments of the owners
themselves. No physical inspections (by a professional) of the dwellings were held. This
could produce a biased picture. The judgment of an owner results does not always
corresponds with the actual state of repair.
Three quality aspects are taken into account:

o State of repair of the outside (exterior) and inside of the dwelling.

e Ease of use and comfort of the dwelling.

e Living conditions (residential area).

Each of these three aspects is divided in subcomponents. Figure 1 gives an illustration
of the assessments of the outside of the dwelling.
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Outside the dwelling (exterior)

Foundation [[] [ [ |

Insulation suspended floor [ [ [ [

Wood- & paintwork [ 1 [ [

Insulation of glazing [ 1 | | |

Outer wall/cavity insulation [ | |

Brickwork & pointing [ | | [

Roof insulation [ 1 | |

Roofconstruction &- covering [ ] [ [

Figure 1. Opinion on the maintenance situation on the outside (exterior) of the dwelling
1-2 = bad 3 -4 unsatisfactory 5 = almost satisfactory
6 -7 satisfactory 8 -9 good 10 = excellent

Most owner-occupiers are satisfied with the exterior of their dwelling. More than half of
them asses the state of repair as being good up to even excellent. Components that score
relatively low are the insulation of the dwelling. Roughly 20% of the owners consider
the insulation level - especially of the ground floor and outer wall — as unsatisfactory.
To a large extent these correspond with ‘national’ data: 83% of all Dutch households
(fully) disagree with the proposition “my dwelling is in a bad state of repair” (AFB
Research, 2010). These 83% include households that rent. This group could have
influenced the results in a negative way. The fact that there are insulation backlogs
(especially with respect to the ground floor and facade) is also backed by data gathered
on a national level (Meijer, et al, 2009).

As figure 2 shows home-owners are even more satisfied with the inside of their
dwelling than with the outside components.

Inside the dwelling

Elelectrical installation [[] I |
Ventilation [ [ |

Heating [[I] II [ |
Paint- & tile-work ] l [ |

| | | | | | |
Toilet & bathroom : [T I [ [ [
[ 1

|
Kitchen [ | |
I I I I I I
NO0/A 1N0/A 2N0/A 22N0/A ANO0/A BENO0/A RANO0/A 7N0/A
Figure 2. Opinion on the maintenance situation inside the dwelling
1-2 = bad 3 -4 unsatisfactory 5 = almost satisfactory
6 -7 satisfactory 8 -9 good 10 = excellent
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The overall judgement of the owners is good up to excellent. Less than five per cent of
the home-owners is dissatisfied with some components inside their dwelling. This is in
accordance with other data that is gathered on a national level: 97% of the Dutch home-
owners are (very) satisfied with their dwellings (AFB Research, 2010).

The ease of use and comfort is also being considered as ‘good’. Especially size and lay
out of the dwelling prove to be (quite) satisfactory. Only the insulation aspects (see also
figure 1) have in general a relatively less good score.

Ease of use & comfort

Circulation of (fresh) air [ 1 [ [

Atmospheric Humidity ] [ |

Thermal insulation [ [ [ [

Sound insulation [ [ [ [

Size [ [ [ |

I I I I I I

Lay-out [T T |
I I I I I I

i No/A 1N0/A 2N0/A 2N0/A ANO0A EN0~A ANO/A 7N0/A
Figure 3. Opinion on ease of use and comfort of the dwelling
1-2 = bad 3 -4 unsatisfactory 5 = almost satisfactory
6 -7 satisfactory 8 -9 good 10 = excellent

The National Housing Survey (AFB Research, 2010) shows that 86% of all households
(fully) agree with the proposition; “the lay-out of my dwelling is OK”. Other relevant
outcomes are
e “My dwelling is too small . eighty per cent of all households (totally) disagree.
o  “My dwelling is too large”: almost three quarter of all households(totally)
disagrees
Figure 4 shows how owner-occupiers consider the living conditions in their direct
environment (street and neighbourhood).

Living conditions

Local amentities (e.g. shops) [ | [ [

(public) Safety [T [ I

Parks & gardens [ | | |

Tidiness § | | | |
| | | | | |
State of repair (other dwellings) §] | | |

no/L 1N0/L IN0L 2N0/L nANoL cNoL £NoL 7NoL
Figure 4. Opinion on living conditions
1-2 = bad 3 -4 unsatisfactory 5 = almost satisfactory
6 -7 satisfactory 8 -9 good 10 = excellent
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The lion share of the home-owners is satisfied with their direct living environment.
Nonetheless some 10% consider the (public) safety, green space and tidiness as being
insufficient.

In the Netherlands as a whole around six per cent of all households is (very) unsatisfied
with their direct environment (AFB Research, 2010).

The overall picture that emerges from the data presented in the figures 1 through 4 is
that owner-occupiers in general are (very) satisfied with their dwelling.

4.3 Maintenance and repair activities

The average home-owner appears to be quite active maintaining their dwelling.
Maintenance activities have been carried out in more than three quarters of the
dwellings (over a period of 2 years). The most important reason for owners who have
not done anything is because it was not necessary (see figure 5).

No maintance activities: why?

Not necessary: state of repair is OK

Not Necessary: comfort is OK

Not necessary: Condominium Association
We just moved in

Necessary: not prepared to spent money

Necessary: could not afford it

Necessary: too much fuss

Figure 5. Reasons why no maintenance activities have been carried out the last 2 years

The reason most mentioned is that the state of repair of the dwelling is in order. In some
10% of the cases the Owner-Occupiers' Association deemed it not necessary to carry out
maintenances jobs. In relatively few dwellings (5% to 7%) necessary maintenance has
not been carried out because a lack of money or skills.

In the questionnaire a distinction was made between three groups of maintenance (or
repair) activities:
* Work on the outside (or exterior) the dwelling (e.g. repair of roof or outer wall;
wood- or repaint work).
* Work on the inside of the dwelling (e.g. repair or replacement of kitchen, toilet
or bathroom, repaint- or retile-work).
+ Installation/insulation work (e.g. replacement of the boiler. insulation of roof,
glazing, floor or wall).

Figure 6 illustrates that work on the exterior of the dwelling has had priority during the
last two years.
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Maintenance activities (last 2 years)

Outside

Inside

Insulation |
&... | | |

Figure 6. Maintenance activities (categorized) that have been carried out the last 2 years

Three-quarter of the owner-occupiers that have carried out maintenance work did some
jobs on the exterior of the dwelling. Particularly the paint and woodwork on the outside
has been repaired (done by 70%). Another thirty per cent of the owner-occupiers has
repaired their roof-covering (construction) and/or gutters and drainpipes.
Although a lot of work has also been done inside the dwelling, the percentage of home-
owners that paid attention to the inside is a bit lower than those who worked on the
exterior of the dwelling. Of the owner-occupiers who made repairs inside the dwelling:

» Around seventy per cent did paint, (re)paper and or tile jobs.

e Some 35% repaired, improved or replaced their toilet and or bathroom.

* Followed by 25% who did some work on their kitchen.

Comparatively the least attention has gone to work on installations and/or insulation.
Two thirds of the people who did some work inside the dwelling replaced their central
heating boiler. About 20% of the owners made improvements on the insulation of their
glazing and roof. The extent of these improvements is not known. Hardly any owner-
occupier (less than 1%) has installed a renewable energy source in their dwelling during
the last 2 years (e.g., solar panels or a heat pump).

The main reasons to carry out repair and maintenance jobs are sketched in figure 7.
Logically, the reasons differ per category.

Reasons to carry out maintenance

Defect/failure

Extension of life-span

To keep its value

Ease of use/comfort ]

Reduction of energy (costs)

Wanted something new : | | ]

Figure 7. Reasons to carry out maintenance and repairs (in categories)
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For all three categories of maintenance jobs the fact that the building component failed
or was defect has been the most important reason to undertake action. Additional
reasons to carry out maintenance on the exterior of the dwelling are to prolong the
lifespan and to keep the value of the dwelling. ‘Inside jobs’ are carried out to enlarge
the ease of use and the comfort of the dwelling. Insulation- or installation work is done
in order to reduce the energy use of the household (and subsequently lower the energy
bill).

4.4 Investments

The data about investments (per job and category) is still being analysed. Other recent
research shows (see table 3) that an average home-owner invests € 4,760 in his/her
dwelling on an annual basis (Vereniging Eigen Huis, 2011).

Table 3. Annual expenditure of an average homeowner on maintenance and improvements (in €)

(Source: Vereniging Eigen Huis, 2011)

Average expenditure on an annual basis in €
Regular maintenance 2,022
Major repairs 1,740
Improvements 996
Total 4,758 (= 397 a month)

Regular maintenance: e.g. painting, garden maintenance, maintenance central heating boiler, small reparations on the
roof, replacement of a faucet.

Major repairs: e.g. replacement of roof gutter, replacement of boiler, replacement of roof topping, replacement of
electrical installation.

Improvements: e.g. placing of double glazing, floor- or roof insulation, dormer, construction of a carport.

On the basis of the Dutch Real Estate Appraisal Act it can be calculated that an average
owner-occupied house has a value of € 263,000. Every year an average owner-occupier
invests almost € 4,800 in his dwelling. This accounts for more than 1.8% of the average
value. A little more than € 2,000 is invested in regular maintenance. These repairs (and
their costs) are recurring on a frequent basis. In major repairs an amount of well over €
1,770 is yearly invested on average. Relatively the smallest amount (€ 1,000) is spent on
improvements on the dwelling (Vereniging Eigen Huis, 2011).

The current research project shows that a small minority of the owners (less than 10%)
lends money to pay for the expenses for repair and management of the dwelling. In
these cases the mortgage on the dwelling is raised and/or surplus value is used.

The vast minority pays with their own money (savings). In the case of multifamily
housing a relative important part of the maintenance and repair cost on the exterior of
the building is paid from the maintenance fund of the Owner-occupiers’ Association.
Ideally the apartment owners add money to this fund on a monthly basis.

45 Need for advice and infor mation

In the last two years a little more than half of the owner-occupiers have had some
support or advice with the maintenance of their dwelling. From those who have had
support or searched for advice and information roughly 40% to 50% needed more
information on:
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* How the repairs could be carried out.
* How areliable builder/constructor could be found.
* How to determine the costs of the repairs.

Remarkably often (in around two thirds of the cases) a construction or maintenance firm
has been asked for advice and information. It is possible that these owner-occupiers
have called in these constructors to carry out the job. In most other cases (around 40%)
the owner-occupiers have used family/friends and/or the internet as a source of
information. In less than 5% the local authorities have been asked for information and
advice.

Asked for the need of support and advice in the near future a little less than 50% of the
owner-occupiers say they (probably) need information and advice. This is roughly the
same percentage as in the last 2 years. The determination of costs and finding a building
or construction firm are here also the highest scoring subjects (see figure 8).

What kind of advice & information
?

Determination of the costs

Finding a builder

How can it be carried out

Planning of the activities

How to make the dwelling energy efficient

How to do it yourself

Determination of state of repair
Figure 8. On what subjects advice and support is needed in the future?

The internet and construction firms are named by some two thirds of the owners as the
source they would like to get their information from (figure 8). Around 50% of the
home-owners will ask their family and friends for help. A quarter of the owners mention
the local authority as the place they would like to go for information and support.
Compared with what they actually have done in the recent past this percentage is
remarkably high

170



RICS COBRA 2012
10-13 September 2012, Las Vegas, Nevada USA ISBN: 978-1-84219-840-7 .

Where to go for advice & information?

80
70
60
50
40
30
20
10

Figure 9: Where to get advice and information?

5 Conclusion

The last decades the owner-occupied stock has undergone a notable growth. From the
1980’s on owner-occupation grew from some 40% up to 60% at present. The private
rental sector declined from 21% to 9% at present. The growth of the owner-occupied
sector can be explained by a substantial growth through new construction and by the
selling out of private and social rented dwellings. The national government has made
propositions to sell out large numbers of social rented dwellings in the near future. A
further growth of the owner-occupied sector can be expected.

The local differences of the owner-occupied sector (in terms of size, age and housing
type) are vast. In the larger municipal areas the relative importance the owner-occupied
sector is far lower than the Dutch average. In these larger municipalities multifamily
housing also has a larger relative significance.

Although the owner-occupied stock is still young, the ageing process is continuing
rapidly. Relatively few owner-occupied dwellings have been built the last decade. When
existing social rented dwellings are going to be sold out in vast numbers this ageing
process will be accelerated. As a relative large part of social rented dwellings is located
in multifamily housing, this will also influence the characteristics of the owner-occupied
sector. At this moment more than 85% of owner occupiers live in single family houses.

The average Dutch home-owner is quite satisfied with his dwelling. The vast majority
of owner-occupiers award their dwelling with satisfactory up to excellent marks. This
applies as well to state of repair of the exterior and interior of the dwelling, the ease of
use and comfort of the dwelling as the living conditions (residential area). This appraisal
is based on the owners own opinion. The actual situation (especially with regard to the
state of repair) could be different.

Owner-occupiers are quite active maintaining their dwellings. Only a small fraction of
the owner-occupiers indicate that although (major) repairs or maintenance activities
were necessary, nothing has been done. The lion share of owner-occupiers seems to
maintain their dwellings in an adequate way. The most efforts are aimed at the exterior
of the dwelling (especially exterior paint- and woodwork). A lot of work is also done
inside the house (repainting, repapering and retiling and improvements of toilets,
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bathrooms and kitchens). Installation and insulation jobs occur relatively the least. In
most cases the central heating boiler is being replaced.

The most important reason to carry out maintenance work (and this applies to all three
repair categories that have been distinguished) is because the building component was
worn-out or had broken down. Other important reasons to repair the exterior of the
dwelling is prolonging its lifespan and increasing its value. Work inside the dwelling is
further predominantly done to increase ease of use and comfort. Reduction of energy
use is an important additional reason for carrying out installation and insulation work.
On average a Dutch home-owner spends almost € 4,800 annually to maintain, repair and
improve his dwelling. Compared with the average value of an owner-occupied dwelling
(€ 263.000) this is quite a substantial expenditure.

In general owner-occupiers seem perfectly able to maintain their properties in an
adequate manner without any help. Via communication instruments and partly (if
available) subsidy and financial instruments some of these owners can be guided and
stimulated.

The overall quality condition of the owner-occupied stock is as such not a convincing
reason for the introduction of generic instruments and incentives. Nonetheless there are
some ‘problem’ segments that may need attention from authorities. For these segments
special dedicated instruments for quality improvement in the owner —occupied sector
could be advocated and already have been developed.

With respect of maintenance backlogs a worrying situation can be identified in some
parts of pre-war (single-family) dwellings in smaller municipalities and in multifamily
houses (built before 1945 and between 1945-1970) which predominantly are located in
some urban areas of larger municipalities. Current (communicative and financial)
instruments are now being analysed in case study research. This could lead to a further
sharpening and adaption of these instruments. It could also be wise to back these
instruments up with some regulatory force. Local authorities have the possibility to
intervene in non-functioning Owner-Occupiers’ Associations with major repair
backlogs. It is feasible that this is broadened to other parts of the owner-occupied stock.
This should be done under the express conditions that this regulatory intervention is
confined to a certain space (specific area) and time period. Besides that intervention
should be based on a firm democratic foundation based on a univocal cost-benefit
analysis.

Main goal for the future is — under the principle that prevention is better than cure - to
take care that that current quality backlogs do not spread further. A final aspect to
consider here is that social rented dwellings should not be sold out without conditions
Demands should be made on minimum quality levels before sale, the selling process
and (the organization of) maintenance after sale.
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ABSTRACT

In Australia, building certifiers ensure that building projects are constructed to
required standards as specified in the building regulations. The certification process
involves the assessment of the building and design documentation for compliance
before the building work commences and then verifies that the work is carried out in
accordance with the approved plans. In Queensland building certifiers are accredited
and licensed by the Building Services Authority (BSA). Inspections for building
work can also be carried out by a local council building certifier, but many councils
now permit owners and builders to employ their own private certifiers. The building
certifier inspects the project during progress of the work and can give directions,
issue permits, notices and orders as required ensuring compliance. Owners and
builders employ building certifiers, often as private certifiers to give their advice on
their proposed projects. The four stages of approval stages of building certification
are described. A sample of the inspection and certification records of 109 houses in
South-East Queensland and analyses their progress through each of the stages. The
incidence of minor faults and failures are examined together with requests for
further information. Trends in these incidents are enumerated, described and
analysed with a view to improving the process.

Keywords: building certification, faults, residential buildings

INTRODUCTION

The private building certification system was established in 1998 in Queensland
following the lead of the state of Victoria, which established the system in the
Building Act 1993 (State Government of Victoria, 1993). With nearly 15 years of
experience of private building certification it is now well established as part of the
building approvals environment in Queensland. The task previously carried out by
local government building departments is now the responsibility of private certifiers.

. ben@gmacert.com.au
Z geoff@gmacert.com.au
# jismith@bond.edu.au
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Building certifiers ensure that building projects are constructed to required standards
as specified in the building regulations. The certification process involves the
assessment of the building and design documentation for compliance before the
building work commences and then verifies that the work is carried out in accordance
with the approved plans. The building certifier inspects the project during progress of
the work and can give directions, issue permits, notices and orders as required
ensuring compliance. Owners and builders employ building certifiers, often as private
certifiers to give their advice on their proposed projects. If regulations are breached
building certifiers may issue notices and orders through the local council and when
required they may prepare reports and provide evidence as expert witnesses in court
cases. The aim of this preliminary study was to quantify the number and extent of the
referrals and failures in the building certification process and to ascertain whether the
private certification was working satisfactorily.

THE BUILDING APPROVALS PROCESS

Discussions before the approvals stage are known as the consultation stage and are
aimed towards compliance with relevant legislation, local authority requirements and
any other extraneous issues that should be addressed by the applicant before formally
lodging the works. During these discussions the building certifier will try to focus on
the client’s questions and endeavour to answer all the questions as accurately as
possible. Accuracy of the information given to the client at this stage is of utmost
importance and is essential as this will allow for better progress with future processes
once a formal applicant is lodged with the office. The building approvals process is
summarised in a flowchart in Figure 1.

After the final administration checks have been completed (Consultation and Review
in Figure 1) the actual building approval can be finally issued. Once issued the
document explains to the applicant all the specific and standard conditions the
certifier has applied to the application to highlight what the construction will need to
comply with — these conditions could be viewed as “guidelines” for the applicant to
keep be aware of during the life of the building approval.

For instance a standard slab on ground, brick veneer, timber or steel framed dwelling
has 5 inspections that are required by the Standard Building Regulation 1993
(Government of Queensland, 1993). These stages are:

1. Site — inspection of the applicable site to ascertain everything matches the
approved plans and that no services may be located in a different position to
the council plans. A land surveyor may have also positioned the dwelling’s
footprint to ascertain setback distances at this stage.

2. Footing — this is an inspection of the excavations, which will support the
dwelling. Sometimes this inspection includes checking reinforcement. This
inspection occurs before concrete is poured to confirm sizes/depths of footings
and reinforcement spacing and size.

3. Slab - similar to the footing inspection stage, the slab stage is done after the
footings have been poured. Aspects of this stage include checking the
reinforcement, plastic membrane installation, compaction of soil/sand and also
any lagging to horizontal plumbing penetrations.
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4. Frame — the framework will either be assessed against the Standards Australia
(2010) Australian Standard AS1684.2-2010 — Residential Timber Framed
Construction or an engineer’s design for timber and or steel. General
inspection items are tie-downs, bracing, structural member sizes and also truss

installation.
Figurel Building Permit Process and I nspection Stages
APPLICANT
Consultation & L odge Application
Review: ‘1,
1. Admin. Check
2. Initial €—| PRIVATE BUILDING CERTIFIER
Technical Check
3. Full Technical
Assessment : .
4. Final Admin Cooniliectidiy Suopl
Checks <> . y supply
Authorities
\ 4
Copy to Council BUILDING PERMIT
Within 7 days | SSUED
Building permit may lapse if work not
commenced within 12 months or
building work not completed in 36
months
INSPECTIONS:
(Mandatory)
1. Foundations & excavation (footings) — prior to concrete footings

poured

Slab — before pouring of concrete

Frame — prior to cladding or lining is fixed or brick/block started
Final inspection — when all aspects of building work completed
NOTE: additional mandatory Council plumbing inspections may
also be needed for any drainage or plumbing work

v

OCCUPANCY
PERMIT OR
CERTIFICATE OF
FINAL INSPECTION

o Hw N

Copy to Council
Within 7 days

5. Final - the last of the required inspection stages will have differing aspects to
inspect depending on the design of the dwelling. Items that are usually
inspected closely are termite protection, weather and vermin proofing, smoke
alarms, stairs/balustrading, wet areas and even site drainage.
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Lastly, the building approval decision notice contains advice for all the applicants on
their appeal rights against the building certifier’s conditions contained within the
decision notice. The applicant has 20 business days to lodge an appeal with the
Building and Development Dispute Resolution Committee, who notify the relevant
certifier if this occurs. If the applicant fails to lodge an appeal with the Committee
within 20 business days the conditions of the decision notice are deemed accepted.

METHODOLOGY

Access to a private certifier’s inspection data base was given to the authors and 109
houses were randomly selected from the data base based on the year 2010. The first
109 new houses were selected from the list of all houses. All the houses were built in
south-east Queensland from the Gold Coast and the Brisbane region. This was the
area covered by the private certifier. The full range of inspections was conducted to
completion. The records of each house inspection at each of the stages were examined
with the detailed notes of each inspection reviewed and analysed. The inspector’s
notes were often extensive and detailed and the authors condensed these down into
the main causes of problems in approval for that stage. The localities, builders (or
owners), values of work were as random as well as the selection of houses.

Inspections reviewed were 4 in total; footings, slab, frame and final.
Incidents recorded and tagged in database were summarised and coded as follows:
a) RFI = Requests for Information from the builder before a final decision is made.

b) P = Pass (the inspection confirms the work is in accordance with code and other
documents.

c) M = Minor problem. Approval not given for minor infringement to documents
and/or code.

d) F = Fail. Inspection shows work cannot be approved unless rectification work
carried out.

DATA ANALYSIS
Requests for Information (RFI)

Of the 109 buildings in total, 55 buildings (50.5%) required a RFI at some stage in the
approvals process. RFIs are related to minor faults and fails where more information
is needed, with most occurring at the final approvals stage.

Minor Faults

A summary of the total number of the minor faults at each stage is shown in Table 1.
The final two stages, Frame (3) and Final Inspection generated the largest number of
minor faults. Some houses had multiple incidents of minor faults.

Tablel Minor Faultsat Each Inspection Stage
STAGE 1. Footing | 2.Slab | 3. Frame 4. Final
No. Incidents 4 3 49 56
% Total Houses Affected 3.70 2.80 45.00 51.40
Footings
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Only 4 recorded incidents on footings inspections were noted. These were in the
minor (m) category and these only represent 3.7% of the total sample of 109.

Slab

A total of 3 minor incidents were recorded over the whole sample. This is 2.8% of the
total sample.

Frame

49 minor incidents were recorded. This represents 45.0% of the total number of
houses inspected. In addition, there were 3 instances (2.8%) of a failed inspections
(f/re=p or m) with a resubmission (re). The results show that 2 of the 3 instances
resulted in a pass (p) and the remaining one still had a minor fault (m). This one
eventually passed.

Final

The results show that 89 of the sampled houses (51.4%) had minor faults when the
inspection took place. Again, 3 houses (2.8%) had initial failed inspections (f/re=p or
m) and required a resubmission. One of the resubmissions passed and the remaining
two had minor faults needing rectification, but they eventually passed.

Overall

All 109 houses passed all their inspections.

REQUESTS FOR INFORMATION (RFI)

As noted earlier around half of the 109 buildings required a RFI at some stage in the
approvals process. These RFIs consisted of the following types of information:

(a) Missing builders insurance and portable long service leave payment.
(b) Building’s design does not comply with BCA or Australian Standards.

(c) Missing Engineering plans for all structural members including Engineer’s
Certification.

(d) Further Development Applications required — planning approvals, plumbing
approvals, landscape approvals and operational works approvals.

(e) Various miscellaneous not catgeorised

CAUSESOF MINOR FAULTS

Analysis of the inspection records show that the major causes of problems at each
stage can be summarised.

Footings

Of the 3 instances of minor faults the causes were as follows:

(@) The builder built within 1.5m of sewer line.

(b) Concretor had not installed second layer of mesh as per engineer design.

(c) Sediment barrier required to rear of property for stormwater control.
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Slab
The 3 instances of minor faults are:
(a) Rain had filled footings; no termite barrier installed; missing formwork.

(b) Provide missing bar chairs for support & concrete cover as per approved engineers
design (see photograph 1 below).

(c) Missing reinforcement at corners of slab & “Z bars” required as per engineers
design

Frame
Of the 49 instances of minor faults the major causes can be categorised as follows:

Most of the framing issues all have a common theme for the minor issues and these
are highlighted below. Some houses also have multiple items and these have been
documented in the inspection reports for each house with minor faults:

a) Incorrect installation of bracing or missing bracing (90% of the houses with minor
faults).

b) Tie down not adequate or incorrectly installed for the site (90%).
c) Trusses damaged or incorrectly installed (not as per truss layout(20%)
d) Incorrect timber sizes and incorrect stress grade for intended purpose(15%)

e) Miscellaneous items — smaller issues eg. No internal wall brackets or poor
workmanship (<10%)

Final

Of the 89 instances of minor faults the major causes categories were as follows:

@ Healthy and Safety issues - missing smoke alarms, missing balustrading (90%)
(b) Issues with installation or absence of the termite barrier installation (90%)

(c) Wet Areas were not complete (30%)

(d) Missing termite stickers — Queensland requires one in meter box and one
under kitchen sink.(30%)

(e) Site drainage — incorrect fall away from the dwelling. This is often due to the
landscaping being done at a later date(20%).

()] Miscellaneous (<10%)

CAUSES OF FAILED INSPECTIONS

Analysis of the inspection records show that 6 properties failed inspections at the
frame and final stages. These are now described for each stage.

Frame

Of the 3 instances of failed inspections the causes were as follows:
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(a) Steel frame - missing screws at truss connections, missing screws at truss tie down
points, roofing bracing to be correctly installed as per truss layout, tie down rods
not tensioned and trusses to be installed as per engineer’s detail.

(b) Diagonal bracing members not fixed as per approved plans to wall framing, rafters
require tie down as per approved tie down plans and lintel fixing to wall frame not
readily apparent, please identify method of fixing.

(c) Steel frame not installed as per manufacturer’s design, “K” braces require bolts to
corners of brace as per manufacturer’s detail. The jack truss/truncated truss
connection requires two screws as per truss layout, internal load bearing walls
require tie down with brackets as detailed in manufacturer’s manual.

Two of the instances involve missing screws and bolts, which points to a lack of
attention to detail and possibly a lapse in supervision and quality control in these two
areas. The third fault was lack of attention to the approved plans and not providing the
required tie down requirements for the truss and fixing to the walls. Whilst none of
these faults are serious they are sufficient for the inspector to not give approval.

Final
The 3 instances of failed inspections were:

@ Seal all articulation joints. Ground levels are required to slope away from the
dwelling, stormwater field gullies need to be connected to stormwater system.
Patio not installed as per approved plans including stormwater system. Steps
externally should not to exceed 190mm as per BCA volume 2. Stormwater
must be connected to kerb discharge point and weep holes near gas cylinders
should be unblocked.

(b) Dwelling located in a bushfire prone area — dwelling construction does not
comply with AS3959-2009 Construction of Buildings in Bushfire Prone Areas
for Bushfire Attack Level 12.5.

(c) No access to internal parts of dwelling and owner un-contactable.

CONCLUSION

Incidents and problems in certification come from two major sources. The number of
Requests for Information (RFIs) and minor faults or problems are in most cases easily
fixed and do not cause any major delay in the approvals system. The number of RFIs
affected around 50% of the surveyed houses in the 109 sample. Their cause is mainly
due to lack of information or missing paperwork. The incidence of minor faults is
more pervasive. They rarely occur during the first 2 inspection stages (footings and
slab) and they are more prevalent during the final 2 stages of inspection and approval
(frame and final).

Explanations for this can be suggested from the experience of the authorS. The first
two stages are crucial for the builder and for the engineering requirements and they
must be correct. Failure to ensure full compliance with errors of detail, material or
problems of construction can be expensive and time consuming. For instance, if the
footings or slab does not comply with the drawings, specification or the Code it will
probably entail removal of concrete, reinforcement and additional excavations. The
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footings or slab may have to be removed and a new one complying would have to be
laid.

The next stage, frame, consists of more materials, on site operations and activities
providing the possibility of non-compliance. This is borne out by the statistics from
the 109 houses. 49 Houses or 45% of the total sample have minor defects to be
rectified before approval. These defects can often be rectified quite quickly and easily
and their consequences are not as great as for the footings and slab.

The final stage has created the most minor defects requiring action. 56 of the 109
houses have defects at this stage and the reasons for the number is due to the same
reasons as the previous frame stage. That is, there are more activities, work sections
and trades involved in this final stage offering greater possibility of error. Again, the
errors can quickly and at low cost and time be rectified.

The serious problem of failed inspections is not extensive. In fact, none occurred
during the first two stages and three rejected approvals were identified at each of the
framing and final stages. Three rejections represents 2.8% of the full sample of 109
houses and is not excessive or a cause for concern. It confirms the inspection process
and the pre-inspection is working relatively well. If this rejection rate was 5% or
above, then a review may be necessary and some criticism could be levelled at the
inspection process. However, this is not the case, but the need for vigilance and
striving for higher standards must continue and no short cuts with demands for self
regulation should be accepted by the authorities. The building control and certification
system is working well and the regulations, codes and trained personnel are
maintaining high standards of construction and safety.

This limited analysis supports the view that private building certification appears to be
working effectively. Analysis of the data shows inspections are carried out rigorously
and that even minor infringements are being noted. An extended analysis of the
inspection data covering more than 109 houses and involving more than one private
certifier could evaluate and compare the results in this study with a more extensive
analysis.
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Abstract:

Improving energy efficiency in buildings is of high level importance in EU. Measures
that reduce energy consumption and thus also GHG-emissions are based on cost-
optimacy. Directive on energy performance of buildings casts requirements for both
new and existing buildings and therefore will have wide impact in the society as a
whole. Implementation of the directive has been made in two stages. Regulation of new
buildings involves the shift of treating the building as an entity when calculating the
energy performance. Existing buildings — implementation currently under process -
require a flexible but still accurate threshold for the purposes of applying energy re-
quirements in renovations. Also the target of reaching nearly zero-energy buildings is
soon at hand. Achieving of these improvements described in the directive require active
measures in every member state. Finnish legislator has to face the climate conditions,
heterogeneous group of building owners, administrative culture and Constitutional
requirements of which the latter, more than others, seems to cause difficulties. However,
ways to comply with the Constitution can be found. Overall, the Finnish legislation is
obligated to take into consideration technical, functional and economic feasibility as the
directive obligates.

Keywords:
Building regulation, energy efficiency, existing buildings, new buildings, zero-energy
buildings.

1 Introduction

Finland as a member of EU shares the ambitious goal in climate and energy policy. New
measures for increased energy efficiency are proposed by the European Commission
which includes also obligations for energy performance of buildings.® Common target
in EU, set out in the directive on energy performance of buildings, is to achieve nearly
zero energy buildings in the year 2020. Improving the energy performance of buildings
is a cost-effective way of fighting against climate change and improving energy
security.?

! Energy Roadmap 2050, 2011, p. 9.
2 McKinsey&Co 2012, p. 8.
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The implementation of EU legislation poses huge challenges to Nordic countries like
Finland since buildings constitute some 32% of GHG emissions and 38% of energy
consumption in Finland®. These challenges affect not only new buildings but first and
foremost existing buildings. Keeping in mind the fact that buildings constitute a huge
share of national wealth, it is not indifferent how buildings are maintained. To achieve
healthy and energy efficient buildings a high class engineering skills among rational
legislation are required.

This work will introduce the Finnish way of implementation of the current energy
efficiency legislation concerning buildings. The objective of this paper is to examine the
current and forthcoming legislation and to point out some of the challenges in this area.
Juridical focus highlights the constitutional requirements for the forthcoming
legislation. The topic is highly current since the implementation is partly under process
at the moment. There are recent studies and articles that deal with energy efficiency in
building sector but there aren’t any with mainly legal perspective.

2 Conditionsfor action

Due to Finland’s somewhat Nordic geographical position and being the northernmost
EU member, climate plays a crucial role in building sector. Finland’s climate (latitude
60-70°N) is characterized by great variation. Thermal winter is relatively long but in the
summer it can get fairly warm. Climate change will significantly change the seasons but
still cold winters will occur®. Recent studies implicate for example that rain and
snowfall will rise.

In Finland 62% of energy related for housing is needed for heating rooms and domestic
hot water.® Hence in Finland thermal insulation has played a crucial role in energy
efficiency. Before the new directive on energy performance of buildings and the E-
number, energy efficiency of a building were indicated with a U-symbol reflecting the
heat loss of structural parts (e.g. wall, window, ceiling etc.). Concentrating to minimize
the heat loss it was quite simple just to thicken the insulation layer. Now when
calculating the E-number, other elements of energy efficiency of a building will be
highlighted so it increases flexibility but at the same time sets much higher
requirements. The latest tightening nationally in energy efficiency regulation for new
buildings was only two years ago. Then the improvement was approximately 30 %, and
now due to EU-based regulation 20 % tightening will be presented.

3 Energy Performance of Buildings

EU adopted on 19th of May 2010 a directive on the Energy Performance of Buildings
(EPBD) (2010/31/EU). Under this directive member states must: 1) establish and apply
minimum energy performance requirements for new and existing buildings; 2) ensure
the certification of building energy performance; 3) require the regular inspection of
boilers and air conditioning systems in buildings and 4) ensure that by 2021 all new
buildings are so-called 'nearly zero-energy buildings'.

® Statistics Finland 2010.
* Towards a low carbon Finland 2009, p. 124.
° Energy visions 2050, 20009.
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The EPBD is linked to several policies with high status in EU and has different
objectives as well. Policies related to the EPBD are the following: fighting against
climate change, improving energy security, creating job opportunities, promoting
technological developments and also increasing the use of energy from renewable
sources. One important objective of this directive is to reduce the large differences
between member states” results in this sector. Measures introduced in the EPBD are
estimated to reduce final energy consumption with 5-6 % and to lead reduction of 4-5 %
in carbon dioxide emissions by 2020°.

3.1 Common requirementsin the Energy Performance of Buildings Directive

The EPBD lays down frames in which the measures to improve energy efficiency has to
be taken. These frames are common to new and existing buildings. In terms of
practicality, when setting requirements, member states may differentiate between new
and existing buildings and between different categories of buildings. Measures take into
account climatic and local conditions as well as indoor climate environment and cost-
effectiveness. A cost-optimal balance between the investments involved and the energy
costs saved throughout the lifecycle of the building is a key factor when introducing
these above mentioned measures. According to article 4 in the EPBD a member state
shall not be required to set minimum energy performance requirements which are not
cost-effective over the estimated economic lifecycle. The EPBD obligates member
states to review the requirements at regular intervals of maximum five years.

A member state has a right not to apply the requirements to buildings with a little
significance to energy efficiency i.e. member states may differentiate between different
categories of buildings. This group includes: officially protected buildings and buildings
with special architectural or historical merit; buildings used as places of worship and for
religious activities; temporary buildings with a time of use of two years or less,
industrial sites, workshops and certain types of non-residential agricultural buildings;
residential buildings which are used or intended to be used for either less than four
months of the year or, alternatively, for a limited annual time of use and with an
expected energy consumption of less than 25 % of what would be the result of all-year
use and stand-alone buildings with a total useful floor area of less than 50 m2. This
easement leaves for example normal summer cottages out of the scope of the EPBD if a
member state decides so.

Under the EPBD a member state has a right to set minimum requirements which are
more energy efficient than cost-optimal energy efficiency levels. This means that the
EPBD has a nature of minimum harmonization. However the Commission controls
discrepancies between member states. The Commission lays down a comparative
methodology framework for calculating cost-optimal levels of minimum energy
performance requirements and then member states are obligated to use this framework
to compare the results which they have adopted. If there is a gap between cost-optimal
and the actual national standard, exceeding 15%, member states have to justify the
difference or plan appropriate steps to reduce the discrepancy. Furthermore these
measures mustn’t affect other requirements concerning buildings such as accessibility,
safety and the intended use of the building.

6 Ministry of the Environment in Finland ; European Commission, presentation, p. 5.
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The method of calculating the energy performance of buildings is also harmonized in
the directive. The methodology for calculating energy performance is based not only on
the season in which heating is required, but has to cover the annual energy performance
of a building. Moreover, several factors are included to the calculation method, such as
thermal characteristics, heating and air-conditioning installations, application of energy
from renewable sources, passive heating and cooling elements, shading, indoor air-
quality, adequate natural light and design of the building.

3.2 New Buildings

Taking into account that new buildings constitute annually only a very small amount of
the total building mass in EU, and also in Finland, and the fact that the life cycle of
buildings is usually at least 50 years; the objectives in energy efficiency have to be
future-orientated. In the year 2050 half of the buildings are constructed after 2012”.

EPBD casts obligations for new buildings. According to article 6 in the EPBD all new
buildings have to meet the minimum energy performance requirements set out more
detailed in article 4. What's important in article 6 is the requirement to consider and to
take into account, if available, the technical, environmental and economic feasibility of
high efficiency alternative systems before construction starts. These systems include for
example decentralized energy supply systems based on energy from renewable sources,
cogeneration, district or block heating or cooling and heat pumps. This requirement
broadens the scope of the EPBD from buildings to surrounding built environment and
energy systems.

Article 9 sets out that by 31 December 2020 all new buildings are nearly zero-energy
buildings and after 31 December 2018 new buildings occupied and owned by public
authorities are also nearly zero-energy buildings. This latter requirement points out the
principle that public sector leads by an example, which is highlighted by the European
Commission®,

In Finland the EPBD concerning new buildings is implemented mainly through the
National Building Code of Finland (NBCF). Even though the EPBD has some detailed
regulations there is still a lot for national legislator to do. The NBCF contains
regulations and guidelines that complement the legislation in the Land Use and Building
Act (132/1999, LUBA), which is the main legislative instrument controlling land use,
spatial planning and construction in Finland. In the NBCF there is division to
regulations and guidelines; the building regulations must be followed, but building
guidelines are not obligatory, and other solutions may be used in construction as long as
all the compulsory regulations are observed®. Recently the connection between the
LUBA and the NBCF has been questioned in relation to the constitution of Finland.
Problems related to this will presented later in this paper.

The regulation required in the EPBD concerning new buildings will enter into force in
Finland July 1% 2012. The Ministry of Environment gave the regulations March 31%
2011 in the National Building Code of Finland in sector D3. The new D3 reflects the
Finnish way of implementing ambitious objectives set out by European Union and at the

’ Y mpéristdministerion raportteja 4/2012, p. 74.
8 see for example, EPBD page 4.
® Ekroos 2005, p. 58-59.

185



RICS COBRA 2012
10-13 September 2012, Las Vegas, Nevada USA ISBN: 978-1-84219-840-7 .

same time is a step forward in the road to almost zero-energy buildings in Finland. D3
has major changes to the previous regulation — it introduces the concept of “total energy
consumption of a building” and the “primary energy factors” and also the concept of
“standard use of a type of building”.

D3 obligates to calculate the total energy consumption of a building according to
specific information provided in the same regulation and in its” annexes. The total
energy consumption of a building is described as “E-number”. The maximum E-number
varies according to different categories of usage of the building. There are 9 different
categories in which the buildings are divided (see table 1).

category 1 | single-family houses (> 50 m?) 204-130 kWh/m2 in a year
log houses (> 50 m?) 229-155 kWh/m2 in a year
row houses and chain of houses 150 kWh/mz in a year
category 2 | apartment buildings 130 kWh/mz in a year
category 3 | office buildings 170 kWh/mz in a year
category 4 | commercial buildings 240 kWh/m2 in a year
category 5 | accommodation buildings 240 kWh/m2 in a year

category 6 | educational buildings and kindergartens 170 kWh/mz in a year

category 7 | sports halls (excluding ice- and swimming | 170 kWh/m? in a year
halls)
category 8 | hospitals 450 kwWh/mz2 in a year

category 9 | other buildings and fixed-term buildings | no value, but calculated

table 1: The E-number mustn't exceed certain values (kWh/m?/year).

For the category 9 there is no maximum E-number but the calculation needs to be done.
Finland, as national feature, has its own value for log houses. Furthermore the value
varies in case of single family houses and log houses according to the warmed net area
(m?). The fundament with the calculation of the E-number is that it gives only the
objective but the means achieving it are in the hands of architects and other designers.
This will predictably increase also the possibilities to carry out more interesting
architecture.

When calculating the E-number also the primary energy factors have to take into
account. Factors reflect the use of natural resources in the production of energy. Primary
energy types with different factors are following: electricity 1,7; district heating 0,7;
district cooling 0,4; fossil fuels 1,0; renewable fuels 0,5. These factors encourage the
builders to the use of renewable energy and generally environmentally friendlier types
of energy. From the constitutional legal point of view these energy factors are at least
questionable, because they have substantial significance, but they are not based on any
Act, which is requirement of section 80 of the Constitution.
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All new buildings require a building permit according to the LUBA section 125. The
calculation of the E-number is presented in connection with building permit application.
The building permit mustn’t be granted if the E-number requirements aren’t met.

3.3  Existing Buildings

There is a great potential in existing buildings concerning energy efficiency. Firstly,
existing buildings override new buildings in numbers; secondly, the current condition
considering energy performance in the existing buildings is often quite poor in
comparison with the new ones. In Finland 64% of the buildings (gross floor area) is
built in the 1960-2000°. However the building stock in Finland is relatively young in
contrast to most of Europe. On the other hand, improving the energy efficiency of
existing buildings is more expensive and technically more difficult in comparison with
new buildings.

Before the EPBD, energy efficiency regulation in Finland affected mainly only new
buildings. According to the NBCF the regulations are applicable to renovations and
alterations works only insofar as the type and extent of the measure and a possible
change in use of the building require. After the Ministry of the Environment gets the
implementation process through, the NBCF will affect the existing buildings
accordingly to article 7 of the EPBD.

When buildings undergo major renovation, the energy performance of the building or
the renovated part thereof is upgraded in order to meet minimum energy performance
requirements set in accordance with article 4 of the EPBD. Also, when a building
element, such as roof or wall, is retrofitted or replaced, the energy performance of the
building element has to meet minimum energy performance requirements. Precondition
for both cases — building or building element — is that the upgrade has to be technically,
functionally and economically feasible. To fit in the scope of article 7, the building
elements have to form part of the building envelope and have a significant impact on the
energy performance of the building. Whether the conditions are met needs to be
considered in connection with the building permit.

A “major renovation” is clarified in the article 2 of the EPBD; the total cost of the
renovation relating to the building envelope or the technical building systems is higher
than 25 % of the value of the building, excluding the value of the land upon which the
building is situated, or, more than 25 % of the surface of the building envelope
undergoes renovation. Member states may choose to apply either one of the definitions
to act as a threshold for building permit application.

Also in the case of existing buildings, the alternative systems, as referred in article 6, are
required to take into account before the renovation starts, if available.

Article 8 of the EPBD casts requirements for both existing and new buildings. It deals
with technical building systems and obligates to cover at least heating and hot water
systems, air-conditioning and large ventilation systems or a combination of such
systems. According to article 8 for the purpose of optimizing the energy use of technical
building systems, member states shall set system requirements in respect of the overall
energy performance, the proper installation, and the appropriate dimensioning,
adjustment and control of the technical building systems which are installed in existing

10 Rakennusperint6 2011.
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or new buildings. Here as well the technical, economical and functional feasibility has
to be taken into consideration.

In Finland the legislative process concerning the implementation of the EPBD for the
renovation of existing buildings is currently (May 28" 2012) under process. The
Ministry of the Environment is in charge in the process. Timetable for the new acts,
enactments and other regulations concerning the issue is quite strict. They need be
published at latest of July 9™ 2012 and entered into force January 1% 2013 concernin%
buildings occupied and owned by public authorities and for other buildings July 9"
2013. At the moment it is quite obvious that Finland can’t follow the schedule, since the
proposal for the new regulation hasn’t been given out yet. After the proposal different
parties interested shall give their opinion on the matter and then the Ministry will start
drafting the final version. Changes to the LUBA are also required, so the governments’
bill has to be drafted as well. Naturally the voting of the bill goes to the national
parliament. According to official in charge of the implementation process, some of the
details still lack of political consensus™.

The EPBD leaves member states some margins to adjust the requirements to national
conditions.*? The Finnish tradition of flexibility in the energy efficiency requirements
for renovations can still continue in some scale. The objective in the upcoming
regulations is to apply the energy efficiency requirements if the need for renovation
emerges. The new regulations, naturally, won’t launch renovations just by themselves;
the decision whether a building is in a need of a renovation is in the hands of the owners
of the buildings. After the decision to launch a renovation has been made, then the
question of applying the requirements is relevant.

At this stage of the preparation some challenges, distinctively other than juridical ones,
can be pointed out. Generally speaking the building industry is worried about the
amount of highly enough skilled people in the designing and in the building sector. The
most common worry is related to the question how to assure that new or renovated
buildings will stand out technically and how the construction products will be developed
and tested to meet the standards. Sufficient resources and level of professionalism in
building control is also a question that has risen.

4 Juridical Challenges

Road of regulating energy performance of buildings faces also juridical challenges. One
major question is related to the Constitution of Finland (11.6.1999/731). Section 80 in
the Constitution deals with issuance of Decrees and delegation of legislative powers.
According to the Constitution: “The President of the Republic, the Government and a
Ministry may issue Decrees on the basis of authorization given to them in this
Constitution or in another Act. However, the principles governing the rights and
obligations of private individuals and the other matters that under this Constitution are
of a legislative nature shall be governed by Acts.” Furthermore the section 13 in the
LUBA gives the competent ministry (the ministry of the environment) powers to issue
technical and corresponding general regulations and instructions supplementing this
Act, which are published in the Finnish Building Code. The question is: do the new

™ Locus 2012, p. 36.
12 Hollo 2011, p. 360.
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requirements have a nature of technical regulations or do they affect the rights and
obligations of private individuals? Chancellor of Justice in Finland has recently given
his opinion on this matter. The message in his statement is quite clear, indicating the
current situation to be in violation with the section 80 of the Constitution.*® Thus, in
order to rectify the legislative problem, the basis or principles of calculating the E-
number needs to be given in the LUBA. Furthermore, the power of issuing decrees also
needs to be described more definite in the LUBA and should be appointed apparently to
the Government, instead of the Ministry of the Environment.**

Secondly, Chancellor of Justice also found problematic having the instructions with
non-binding status situated in the NBCF at the same time with the regulations with
binding status. Keeping this in mind, the implementation of the EPBD concerning
existing buildings requires more profound legislative actions than just altering the
NBCF.

Third challenge deals with taking the definition of “major renovation* into practice. The
EPBD allows two kinds of interpretations; 25 % of the value or 25 % of the surface. The
definition concerning the value is quite artificial and it could lead to different
interpretations depending where the building is situated and what is the buildings value.
On the other hand if the definition follows the 25 % surface condition, builders might
have a temptation to make projects in smaller pieces and thus avoid the energy
efficiency objectives. This is something that is needed to take into consideration when
implementing the directive. The most appropriate way of evaluating the definition
would be in connection with building permit or other permit.

5 Conclusions

Energy efficiency requirements in building sector concerns all member states. Finland
has to adopt new legislation according to the objectives set out in the EPBD. From
juridical point of view it is a challenge to create such legislation that would comply with
constitutional requirement, constantly developing society, technology and with the
Nordic climate. The constitutional question is highlighted in a situation like this when
the current legislation is older than Constitutional requirements and new regulations
have to be adopted.

Situation with new buildings is quite clear in the NBCF. Major challenges come along
with the implementation of the EPBD concerning existing building. Defining the
threshold of applying energy efficiency requirements for renovations is the most crucial
factor in the forthcoming legislation. This will have huge impact on those who make
decisions on how to maintain their real estate properties or to investors as well. The
ideal legislation has to answer often contradictory virtues such as predictability,
accuracy and flexibility.

13 OK\V/454/1/2011, p. 4; see also Ekroos 2011, p. 9-10 and 14.
" Ekroos 2011, p. 22.
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Abstract:

Buildings play an important role in any society’s urban development - socially,
environmentally and economically. They affect the quality of life and productivity of
their users. However, many designers overlook the social and environmental impact
of their buildings and focus merely on minimizing capital costs while providing the
minimal acceptable service. On the other hand, many global endeavors tend to
encourage the adoption of sustainable/green concepts in buildings design. Thus, a
research that provides framework for adopting green construction approaches in
developing countries such as Egypt would be essential. An integrated framework to
design building envelope systems (walls, windows and roof), focusing on importance
of attaining thermal comfort and energy effeciency, without compromising costs, will
be introduced. Following the framework principles, a model has been developed that
functions through three main modules: (1) A Memory Module; (2) A Central
Processing Unit (CPU) Module, and (3) A Control Unit Module. The model
represents a comprehensive yet easy application tool for energy and costs trade-off
analyses/optimization platforms. The developed model has been applied to a case
study where many analyses were conducted. Finally, a simulation of possible building
designs combinations was conducted to show the relationship between costs and
sustainable indicators of different alternative designs.

Keywords:
Building thermal performance, Design optimization/simulation, Green buildings,
Lifecycle cost, Sustainable design.

1 Introduction

In the context of global warming and its increased risks to the society, such as the rise
in greenhouse gases emissions, resource depletion.....etc., it is extremely important to
pay attention to the building’s design in terms of sustainability. Using a sustainable
design in buildings is a vital step towards energy and cost savings. However, Egypt is
considered still limping in the field of energy savings or sustainable building designs.
Till now, there is no established green rating system (Egyptian Green Building
Council, 2012). Moreover, based on an Egyptian construction market survey, it has
been assured that a worthy segment of professionals in the Egyptian private sector
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neglects the use of sustainable building design approaches (Assad, 2011). This might
have contributed to the huge growth of Egypt’s residential electricity consumption to
reach more than three times international and Arab-world averages for the period of
2002 to 2010 (Hussein, 2012). Meantime, many global efforts have been made to
assist designers in applying green building designs. Simulation programs/tools such
as: energy plus, DOE, ESP-r ...etc., have been developed and used to assess the
impact of design parameters on the building performance. However, they are
perceived by most professionals as being complex and demanding since large
amounts of information and detailed design, which is usually not available during first
design stages, is required for their operation (McKay, 2007). Also, the iterative trial-
and-error process of such tools is viewed by some professionals as being ineffective
(Wang et al., 2005). On the other hand, since designers rarely consider only one
criterion in the decision-making process, multi-objective optimization models have
been proposed by many studies (Ginevieus et al., 2008; Kanagaraj and Mahalingam,
2011). Although multi criteria decision making provides a more integrating approach,
it requires trade-offs between importance of different parameters by giving criteria
weights that require great level of experience, accuracy and objectivity which might
be difficult to find in some designers.

Due to the above, it is important to propose an integrated framework to promote the
use of sustainable building design in Egypt. An easy comprehensive framework is
recommended to be adopted for buildings envelope design. Moreover, a generic
model is developed based on the framework to prove its applicability and
comprehensiveness.

2 Proposed Framework for Optimum Sustainable Building
Envelope Design

The proposed framework to reach an optimum sustainable building envelope design
works through three main modules, as shown in Figure 1. These modules interact with
each other dynamically to provide optimum green designs as will be illustrated.

1.1 The Memory Module

The first module is an organized memory that is subdivided to short term and long
term. The long term memory stores information that could be used for different
projects and designs. It can be categorized to five subsections. The first one includes
basic construction materials and their associated technical properties such as:
conductivity, U-value, shading coefficient and embodied energy. The second one
stores cost related information which includes different materials costs and its lifetime
(initial, maintenance, operation and replacement). It also includes general economic
data as interest and inflation rates. The third and fourth subsections stores weather
related data that depend on building location (city and country) and orientation. The
information covers for each location the monthly average ambient temperature data,
solar heat gain factors and the cooling load factors for each orientation. The last
subsection in the long-term memory is related to energy data, such as energy costs
associated to needed electricity loads. On the other hand, the short term memory
includes three main categories which are: building design & preferences, indoor
quality and lifetime analysis.
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Figure 1: Proposed Framework

Short term memory mainly stores customized information related to specific building
under analysis. Building design and preferences covers geometry information such as:
area of building, height of floors, number of floors, area of windows, building
location and orientation. Indoor quality covers preferred building interior
temperatures in summer and winter. Finally lifetime analysis covers the analysis
lifetime of studied building.

1.2 Central Processing Unit

The second module is responsible for doing different design assessments that help in
selecting the optimum design. Three main assessments are used which are cost
indication, Energy indication and sustainable indication. The first Indication is based
upon life cycle cost analysis. It mainly covers initial, operation, maintenance and
replacement costs of building envelope systems. Initial costs are mainly the cost of the
materials and associated labour/equipment which can easily be retrieved from costs
database available in the long-term memory. Operation costs in this research are
mainly the electricity costs (LE). Electricity costs depends on number of operating
hours of cooling/heating system, its coefficient of performance (C.O.P) and electricity
price of 1kw.hr consumption. The central processing unit retrieves all cost values and
assesses their repetition along the analysis period for all systems forming the building
envelope. All costs are then discounted back resulting in an equivalent net present
value (NPV) for the whole building. In this cost assessment, an effective interest rate
for each repeated cost is calculated then used in the NPV calculation. The second
assessment indication is related to energy demand. This indication assess the amount
of heat/cooling load needed to reach satisfactory thermal comfort level. This
assessment should be modelled / calculated to estimate the heating/cooling demands
for residential buildings. The ASHRAE design book (ASHRAE, 1997) represents one
of the easiest manuals to aid in such calculations. The final indication is associated to
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sustainability. Sustainable indication is mainly related to the amount of embodied
energy for each selected envelope design. Embodied energy includes the considerable
amount of energy spent in the manufacturing, processes and transportation of various
building materials. The energy content of different building materials/components
such as: masonry walls, glass, insulation boards .....etc. can be integrated into a
computation of the total embodied energy in a whole building envelope system. The
control unit can use different tools for selecting the optimum envelope design. Both
Optimization and Simulation can be used and significantly aid in making such
decision.

1.3 Control Unit

The control unit is further responsible for selecting the final building envelope design
that satisfies the needs of the user. Considerations as costs, adverse impact on
environment and performances should all be accommodated. Both optimization and
Simulation tools could represent significant aid for the decision making process.

3 Implementation & Analysis

To implement the proposed framework, a spread sheet model had been developed as
shown in Figure 2. (a) A sheet is used as an interface which allows feeding the
building information and preferences to be stored in the short term memory. (b)
Various sheets are used as databases for material, costs, thermal properties, economic
data and embodied energy which represent the long term memory of the model. Data
used in the model and its source of retrieval are presented in Table 1. Based upon
available materials, different design combinations for different systems as walls,
windows and roof could be formed, and their technical data could be matched and
retrieved.
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Figure 2: Model Spread Sheets
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Sample of available design combinations for different systems for building envelopes
are shown in Table 2. (¢) A different sheet is used as the C.P.U module, where design
assessments are carried. Three main indications are assessed which are costs, energy
demand and sustainability. Costs are represented by lifecycle associated costs as
initial, operation, maintenance, repair and replacement. Maintenance, repair, operation
and replacement costs are all discounted at present value and added to the initial
investment to represent the overall lifecycle costs of the building envelope. The
ventilator operating cost is based on energy assessment. Energy assessment is based
on proper decomposition for mathematical equations following the ASHARE design
book (Mc Quiston and Spitler, 1997). The core of heating/cooling load calculation
depends on three main calculations: (1) conduction through building walls/roof, (2)
conduction through windows and (3) solar radiation through glass, and is shown in
Table 3. (d) Finally, a conclusive sheet is presented to show the final optimum
building design based upon optimization/analysis. This model uses both EVOLVER
5.5 and Crystal Ball (add-ins for Excel applications) for optimization/simulation
purposes.

Table 1: Data type and its source of retrieval

Data Type Source
Materials, Thermal & Costs data | Recent & available materials/technologies in the Egyptian market
Weather related data The US department of energy weather data (Weather data, 2012)
Orientation related data The ASHRAE design book (McQuiston and Spitler, 1997)
Electricity costs (price of 1kw.hr | Ministry of Electricity and Energy Cairo. (Egyptian Electricity
consumption of electricity) Holding Annual Report, 2012)
Embodied Energy Information Materials properties handbooks/publications.
(Baird et al.,2007); (Venkatarama and Jagadish, 2003)
Economic data (EGYPT) Egyptian central agency for public mobilization and statistics
(Price Indices, 2011)

Table 2: Sample of Systems Alternatives in the Model Database

Systems Composition Layers
. Interior Plaster .
Wall 1 Dense Brick (heavy 25mm) Exterior Plaster (heavy)
. Interior Plaster Cavity Exterior Plaster
Wall 2 Double Dense Brick (heavy 25mm) (3 mm wide) (heavy 25 mm)
. Interior Plaster Cavity Exterior Plaster
Wall 3 Double Dense Brick (heavy 25mm) (6 mm wide) (heavy 25mm)
. Fibre Insulation .
Wall 4 Double Dense Brick I(l;t:eglorgils;?; Board %f::lor;;ﬁig
vy (24 mm) vy
. Polystyrene .
Wall 5 Double Dense Brick I(l}qlteear\lfor;;l;srt;:)r Expanded ?ﬁézgorzgﬁig
Y (25 mm) Y
. Rice Straw .
. Interior Plaster Exterior Plaster
Wall 6 Double Dense Brick (heavy 25mm) Blanket (heavy 25mm)
Roof 1 Reinforced Concrete Interior Plaster screed
(120 mm) (heavy 25mm)
Reinforced Concrete Interior Plaster Polystyrene
Roof 2 (120 mm) (heavy 25mm) Expanded screed
Y (25 mm)
Roof 3 Reinforced Concrete Interior Plaster Fibre insulation screed
(120 mm) (heavy 25mm) board
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(24 mm)
Roof 4 Reinforced Concrete Interior Plaster Rice straw blanket screed
(120 mm) (heavy 25mm) (25 mm)
Window 1 Single glazed
Window 2 Double glazed + (1/4" air space)+ coat (e=0.4)
Window 3 Triple glazed + (1/2" air space)

Table 3: Energy Assessment Based on Mathematical Equations Following the ASHARE Design

Energy Assessment (Demand & Costs) Equations

| Equation Identification
Heat gain/loss through walls or roof (Qwaroof) e A = area of element in (m?), AT= temperature
Qwatvroor = U.A.AT difference between inside and outside medium
e U= overall heat transfer coefficient
Overall heat transfer coefficient (U) ® Ryt = total thermal resistance of the
U= 1/Roverall wall/roof depending on its composition

Total thermal resistance of the wall/roof (Royerann) | ® Ryn; Rpxe = thermal resistance of the internal
and external air film layer respectively.

Roverat = Ripe ¥ ZRE + Ry e R = thermal resistance of construction element
in any multi-layer system.
Heat gain due to solar radiation in (Qgejar) ® A g = net glass area
Qsolar = Aglass. SC. SHGF. CLF e SC = shading coefficient of window glass

e SHGF = solar heat gain factor for that
orientation (watt/m2)
e CLF = cooling load factor

Energy Demand (Ep) e Qr =total amount of heat gain/loss in watts
Ep =Q1/ C.O.P e C.0.P = coefficient of performance of
cooling/heating system
Electricity Costs (Ec) o E( = Electricity costs per year (EGP /year)
Ec =Z (Ep. H. Eprice) e h=number of operating hours of

cooling/heating system
o E,ice = price of 1kw.hr consumption of
electricity (EGP/kw.hr)

3.1 Optimization

A case study is considered and applied to the developed model. The case study input
information is as follows: the building dimensions are 20 x 12.5 m with five floors of
3 meters height each. Windows are 30% of walls area, for the four facades. The user’s
preference interior temperature in summer is 16 °C and in winter is 23°C. The
building location is Al Minya governorate in Egypt, and the building is located that its
main facade faces north. Finally, the analysis period covers 50 years. Optimization is
set to reach the least lifecycle costs design. The variables are the available different
design systems for the building envelope walls, windows and roof, considering their
integration effect on each other. The constraint is a maximum allowed embodied
energy of one million KJ. The optimum result was the following: for the walls, all
walls facades required the wall type with the highest available insulation material and
least costs and embodied energy in the database (rice straw blanket, 25 mm) along
with double brick layer. For the windows, they are all found to be single glazed. This
means that windows insulation does not contribute much to lifecycle costs savings
although it does to energy savings. This implies that their relative initial costs
outweigh their energy savings. Finally, the roof was optimized to be reinforced
concrete with rice straw blanket which is the highest available thermal insulating
material of least costs and embodied energy. By reviewing the optimization results, it
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was found that the framework selected the green alternatives although the existing of
less expensive alternatives in the formed database.

3.2 Simulation

On the other hand, simulation tools are also conducted to study the trade-off between
life cycle costs (LE) and embodied energy (MJ), see Figure 3. The Figure shows the
different design scenarios and their associated embodied energy and life cycle costs.
The left half of the graph represents the least costs available scenarios, while the
bottom half of the graph represents the least embodied energy scenarios. Designer can
select designs on the left bottom on the drawn curve as they represent least relative
costs as well as embodied energy. This trend shows that it is possible to save huge
amounts in the life cycle costs with least available embodied energy designs. For
example, point 1 represents an optimum building envelope design of least available
embodied energy of 218,000 MJ and minimum available lifecycle costs of 177,000
Egyptian pounds.

Life Cycle Costs vs Embodied Energy

EMBODIED ENERGY (MJ)

170 130 150 200 210 220 230

Thousands

LIFE CYCLE COSTS (LE)

Figure 3: Life Cycle Costs Vs Embodied Energy
4 Conclusions

Different studies were done to optimize buildings design. However, most
professionals in the Egyptian sector have neglected sustainable design approaches as
they perceive it as being complex, time and money consuming and ineffective.
Meanwhile, an integrated approach to reach sustainable building envelope design was
presented considering thermal indoor quality, energy demand, embodied energy and
lifecycle costs. The framework includes three main Modules: 1- A memory module,
2- A central processing unit module, and 3-A control unit module. Moreover, a new
generic model was presented with case study as an application to the model and the
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output of model was elaborated. Finally, simulation was conducted showing a trade-
off relationship between embodied energy and lifecycle costs of available options.
This model can be further accommodated and be used by investors or builder’s
owners at conceptual design to reach an optimum building envelope design with
respect to costs, energy demand and sustainable indicators. The ease and simplicity
of the model entries and use would encourage designers and investors to use it. Future
work can be incorporated to include more analysis and indicators.
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Abstract:

The Malaysian building sector approximately consumes 53% of national electricity
generated, and emits 5,301 ktons of greenhouse gases (GHG) with an annual growth
rate of 6.4%. While voluntary codes of practice for energy efficiency and use or
renewable energy exist for non-residential buildings, Malaysia has yet to adopt
mandatory energy efficiency legislation for its building sector. Mandatory building
energy performance codes have been shown to be the most cost-efficient and effective
policy instruments for reducing building energy-related greenhouse gas emissions.
Therefore, without mandatory and comprehensive energy efficiency policy, Malaysia
faces locking in substantial inefficiencies, and higher than necessary climate change
impacts from its building sector. A comparison of energy efficiency policies from other
South East Asian countries with similar climatic characteristics will be a valuable
insight for Malaysia.

Keywords:
Building control, developing country, energy efficiency, policy development.

1 Introduction

Developing countries in Asia and Africa are rapidly urbanizing, which consequently
caused a swift increase of GHG emissions as housing and energy demand escalates
(Fujita et al., 2009). South East Asia (SEA) is one of the world’s most dynamic regions
with progressive economic developments in the past decades (ADB, 2009). The region
mainly experiences tropical climate and has a large coastline (173,251 kilometres),
which makes it one of the world’s most vulnerable regions to the impacts of climate
change (ADB, 2009). Already, the region is affected by climate change with rising
temperature, rising sea level, and more frequent and extreme weather events that leads
to massive flooding and landslides (ADB, 2009).
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It is a pressing issue for SEA countries to take action in adapting to climate change, and
reduce the environmental impact of energy consumption and GHG emissions that are
already locked into the climate system (ADB, 2009). The building sector has been
identified by the Intergovernmental Panel on Climate Change (IPCC) as the single
largest sector for GHG mitigation potential in all countries (IPCC, 2007; UNEP-SBCI,
2010). A cost-effective global potential up to 80% reduction, of the projected baseline
emissions by 2020, has been identified in the building sector (Levine et al., 2007;
UNEP-SBCI, 2010; UNEP, 2009). Furthermore, the projected reduction are made
available for new and existing buildings with proven and commercially available
technologies (UNEP-SBCI, 2010; UNEP, 2009).

Buildings worldwide consume approximately 45% of primary energy sources, making it
the single largest energy consumption sector (Iwaro & Mwasha, 2010; Yang et al.,
2008). The building sector also globally generates approximately 40% wastes and
consumes 16% of water (du Plessis, 2002; WBCSD, 2009). In Malaysia, electricity is
the predominant form of energy consumed in buildings (90%), and approximately 53%
of the total electricity generated is consumed in the building sector (Energy
Commission, 2009). This is further broken down to 18% for residential buildings, and
28% for commercial or non-residential buildings (Shafii, 2008). Currently there is lack
of published data for energy performance and actual energy consumption of buildings,
especially for residential buildings in Malaysia (Shafii, 2008). Annually the Malaysian
building sector emits approximately 5,301 ktons of GHG emissions, with an annual
growth rate of 6.4% (UNDP, 2009).

Energy efficiency (EE) legislation exists in almost all developed countries while the
developing countries are currently introducing such guidelines on a voluntary basis first
to raise awareness among professionals (Iwaro & Mwasha, 2010; UNEP, 2007a, 2009).
Energy efficiency legislation such as building energy codes and standards primarily set
minimum requirements for energy efficient design and construction (Department for
Communities and Local Government, 2007; Iwaro & Mwasha, 2010). Building energy
codes are mandatory requirements, enforced to ensure building are constructed and
perform according to the minimum energy requirements (Iwaro & Mwasha, 2010).
These standards are used to “address energy use of an entire building or building
systems such as heating, ventilation and air conditioning” (Birner & Martinot, 2002
p-44), which is also a popular instrument to expedite energy efficiency in the building
sector (OECD, 2003; UNEP, 2007a). Conversely, energy standards are used as
voluntary guidelines for building construction to promote energy efficiency and save
energy cost-effectively (Iwaro & Mwasha, 2010).

2 Effectiveness of Energy Performance-Related Building Codes

It is argued that enforcing energy performance requirements in building codes is the
most effective and cost-effective strategy in reducing GHG emissions from both
existing and new buildings (UNEP-SBCI, 2009). Regulatory strategies are taken by
governments to intervene in the market to achieve and assert changes within the sector
(Lee & Yik, 2004). Enforcement of energy efficient building standards through
regulatory control can potentially ensure a minimum level of performance is achieved
across the building sector (Huovila et al., 2009; Lee & Yik, 2004; UNEP, 2007b). In
Asia, energy efficiency initiatives is seen to be largely dependent on governmental
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efforts (Hong et al., 2007). Countries in Scandinavia generally implement national
building codes that regulates the physical, thermal and electrical requirements of
building components, service systems and equipments to help promote energy
efficiency (UNEP, 2007b). Building codes have also introduced energy performance
standards to limit the amount of energy consumption according to building type (UNEP,
2007b).

Additionally, the effectiveness of these building codes and standards are dependent on
level of enforcement and implementation (Birner & Martinot, 2002; Deringer et al.,
2004; UNEP, 2007a). Moreover, in order to stay effective, building codes need to be
regularly revised as technology advances and costs less (Birner & Martinot, 2002;
UNEP, 2007a, 2009). This consequently leads to more efficiency, with the removal of
least efficient products and encourage higher efficient product purchase in the market
(Birner & Martinot, 2002).

Therefore, unless the criteria levels are easily achieved and does not impose heavy
financial burden, the building sector would strongly oppose the legislation, or likely to
encounter numerous violations rendering enforcement (Lee & Yik, 2004). Some suggest
the voluntary-based environmental approach is more effective, whereby it offers greater
flexibility for stakeholders to achieve its target (Lee & Yik, 2002, 2004). Voluntary
initiatives are also aimed at influencing behavioural characteristics of individuals and
companies, by providing examples of successful implementations (IEA, 2005; UNEP,
2007a). Voluntary agreements usually consist of negotiated energy use reduction
targets, quantifying energy consumption and baselines, technical assistance services,
sanctions for noncompliance, and incentives for compliance (IEA, 2005).

However, based on experience in public sector buildings with mandatory energy
reduction programme have shown significant cost-effective energy savings. Federal
agencies in the U.S. were obliged to reduce their energy consumption by 35% by 2010
compared to 1990 levels, which led to energy savings of 4.8 GWh annually (equivalent
to 2.3 ktCO2e.) and cost savings of USD$ 5.2 billion (U.S. DOE, 2006 cited in UNEP,
2009). Mandatory energy efficiency building codes also provides an incentive for the
private sector to invest in new technologies (UNEP, 2009).

3 Energy Efficiency Building Codes in South East Asia (SEA)

In many developing countries, energy efficiency building codes (EEBCs) exist only on
paper and have failed to impact significant energy savings (Deringer et al., 2004;
UNEP, 2007a). This is due to lack of enforcement, corruption, and different levels of
rigor implementation (Birner & Martinot, 2002; Deringer et al., 2004; UNEP, 2007a).
Additionally the United Nations ‘Assessment report on energy efficiency institutional
arrangements in Asia’ (UNESCAP, 2010), countries in SEA share common barriers in
promoting energy efficiency, i.e. lack of industrial awareness, lack of financial
capacities, and lack of confidence in technology (UNESCAP, 2010).

For example, EEBCs are strictly enforced in Singapore, while EEBCs in the Philippines
National Building Code only considers energy efficiency a voluntary requirement
(OCEAN, 2009). Similarly, Thailand’s Building Energy Code is mandatory for all
commercial and government buildings, while Vietnam’s mandatory Energy Efficiency
Commercial Code hasn’t been widely disseminated and not strictly enforced (OCEAN,
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2009). Brunei, Cambodia, Lao PDR, Malaysia and Myanmar have yet to implement any
mandatory EEBC, but some have introduced voluntary EE guidelines, conservation
programmes, or codes for non-residential buildings (OCEAN, 2009; UNEP & BCA,
2011; UNESCAP, 2010). This reflects the lack of awareness, the different levels of
implementation and enforcement of EEBCs across SEA. Brief comparison of existing
EEBCs in SEA is presented in Table 1, thus presenting the current state of play.

Table 1. Energy Efficiency Policies in Building Sector for South East Asian Countries
(Source: APERC, 2011; UNEP & BCA, 2011)

Country Energy Efficiency Policies and Building Codes in SEA
Mandatory Voluntary
Energy audits, EE Building
Brunei N/A Guidelines, EE and Conservation
Darussalam Initiative Awards Scheme, EE
Labelling Scheme.
Energy Audits in Commercial
Cambodia N/A Buildings, Promotion of EE and
Conservation (PROMEEC)
Building Codes-Energy Provision,
oy ey cmnsion | g Lol Ssems
govert &%, “NCIEY | GREENSHIP Building Rating
Building Standards (SNI), R ;
. Tool, Public-Private Partnership
Minimum Energy Performance
: Programme on Energy
. Standards and Labelling, )
Indonesia . . . Conservation, Energy
Presidential Instruction . .
. Conservation Clearinghouse,
No0.9/1982-Energy Conservation;
Energy Benchmark and Best
No.10/2005-EE and energy . . .
e Practice Guide (for commercial
saving; No.13/2010-Energy buildings)
Manager; No.14/2010-Building £8)-
Managers.
Promotion of EE and
Lao PDR N/A Conservation (PROMEEC)
Energy Rating and Labelling
Programme, Malaysian Standard-
Code of Practice on the Use of
Renewable Energy and EE in
. Non-Residential Buildings
Malaysia N/A (MS1525:2007), Green Building
Index (GBI), Energy Performance
Management Systems (EPMS)—
energy audits on government
buildings
N/A *only a general Energy
Myanmar N/A Policy and Strategy, Energy
Conservation Model Project.
The Building Codes-Guidelines for Building for Ecologically
Philippines | Energy Conservation Design of Responsive Design Excellence
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Buildings and Utility Systems,
Mandatory EE Labelling,
Government Energy Management
Programme (GEMP) — energy
audits, Malacanang
Administrative Order (OA) No.
103, 183, 228.

(BERDE) Building Rating
System, Green Building Initiative
(GBI]) Rating System, EE
Standard and Labelling
Programme, Energy Audits by
Dept. Of Energy under National
EE Conservative Programme
(NEECP), GEMP Award.

Singapore

Minimum Energy Performance
Standards (MEPS), Building
Control (Environmental
Sustainability) Regulations, Code
on Envelope Thermal
Performance for Buildings, Code
of Practice for EE Standard for
Building Services and Equipment,
and Code of Practice for Air-
Conditioning and Mechanical
Ventilation in Buildings,
Mandatory Energy Labelling
Scheme (MELS).

Green Mark Schemes, Singapore
Green Building Product
Certification Scheme, Eco-Office
Label, Singapore Green Labelling
Scheme (SGLS), EE Building
Benchmarking Programme, online
benchmarking system (Energy
Smart Tool), Built Environment
Leadership Award, Green Mark
Champion Award.

Thailand

Building Energy Code, Minimum
Energy Performance Standards
(MEPS), Designated
Buildings/Factories under Energy
Conservation Promotion Act,
Mandatory Audits under Building
Energy Code (for designated
buildings).

Green Leaf Programme, Thai
Green Label Scheme, EE
Labelling (No.5), High Energy
Performance Standards (HEPS),
EE Building Labelling Scheme,
Government Buildings Audit and
Retrofit Programme, Private
Building Energy Audits.

Vietnam

EE Building Code, EE Standards
and Labels, EE Commercial
Building Code, Public
Procurement of Works and
Constructions—Law on
Construction (No.16/2003/QH11),
Law on Environmental Protection
(No. 52/2005/QH11).

LOTUS VN Green Rating Tool,
ASEAN Energy Management
Scheme, Promotion on EE and

Conservation (PROMEEC).

This energy efficiency policies comparative study for South East Asian building sector
i1s mainly compiled from the Sustainable Building Policies on Energy Efficiency reports
(UNEP & BCA, 2011) and the Compendium of Energy Efficiency Policies of APEC
Economies (APERC, 2011). The comparison mainly focuses on policies related directly
with the building sector, such as building codes, EE standards, and energy labelling
schemes. It can be concluded that most countries in SEA has already implement
mandatory EE policies related to the building sector. However, even if these policies
were in place, the more pressing question now is to what extent is its effectiveness in
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addressing environmental issues. Presented below are excerpts of each South East
Asia’s EEBC.

3.1 Brunei

Brunei is in the midst of introducing its own Energy Efficient Building Guidelines, that
is expected to become a mandatory legislation and in supplementing the existing
National Building Code (APEC, 2011a; UNEP & BCA, 2011). The guideline is set to
cover building envelope, cooling and ventilation, lighting, heating, insulation, site
orientation, and building design (UNEP & BCA, 2011). Albeit any mandatory
guideline, there has been some voluntary initiative taken by the government and
industry.

Voluntary energy audits were conducted to both government and industrial buildings to
help determine the consumption pattern of Brunei’s building stock (UNEP & BCA,
2011). This initiative was in collaboration with the Energy Division of the Prime
Minister’s Office, the Conservation Centre of Japan and the ASEAN Centre for Energy
(UNEP & BCA, 2011). An Energy Efficiency and Conservation Initiative Awards
Scheme was initiated in 2007, by the government and private organizations, in hopes to
exemplify energy efficiency and conservation efforts (UNEP & BCA, 2011). The
government also launched a voluntary Energy Efficiency Labelling Scheme targeting
commercial, residential and government buildings, to raise awareness on more energy
efficient product (at present only air-conditioners are being labelled as it represents the
bulk of electricity consumption) (UNEP & BCA, 2011).

3.2 Cambodia

Cambodia has taken steps in promoting energy efficiency through voluntary
programmes such as Promotion of Energy Efficiency and Conservation (PROMEEC)
with the Energy Conservation Centre of Japan (ECCJ) (UNEP & BCA, 2011).
PROMEEC aims to establish a standardized evaluation criteria for energy conservation,
introduce energy conservation technologies, encourage and award best practices for
buildings and other major industries (UNEP & BCA, 2011). Another example is
through series of activities for capacity building and technical assistance, conducted by
a French Agency for the Environment and Energy Management together with the
Energy Conservation Research and Development Centre (ENERTEAM) (UNEP &
BCA, 2011).

Cambodia also participates in the ASEAN Energy Awards, which promotes regional
cooperation and partnerships between the private and public sectors (UNEP & BCA,
2011). Voluntary energy audits are also carried out on commercial buildings in efforts
to promote more energy efficiency measures (UNEP & BCA, 2011). However, there is
currently no mandatory regulation, no building rating scheme and is yet to develop any
fiscal instruments to widely disseminate energy efficiency within the building sector
(UNEP & BCA, 2011). Therefore, Cambodia needs to play catch up with its other SEA
counterparts, in preventing potentially high inefficiency lock-in effect.

3.3 Indonesia

Indonesia applies mandatory energy conservation best practice measures for all its
government office buildings, which is expected to submit monthly energy consumption
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report every six months (APEC, 2011a; UNEP & BCA, 2011). Other mandatory
frameworks are such as Law No0.28/2002 regarding Buildings, which requires all
buildings to comply with existing energy standards (SNI) that applies to building
envelope, air-conditioning, lighting, and energy auditing (APEC, 2011a; UNEP & BCA,
2011). The Presidential Instruction No.10/2005 on Energy Efficiency requires
government officials to implement EE measures such as lighting, air-conditioning,
electrical appliances and office vehicles, within its institutions (UNEP & BCA, 2011).
A Minimum Energy Performance Standards (MEPS) is also being developed to
encourage energy efficiency through energy labelling for appliances (UNEP & BCA,
2011).

The Green Building Council of Indonesia introduced a voluntary green building rating
tool, the GREENSHIP in 2008 (UNEP & BCA, 2011). GREENSHIP rates the
environmental design and construction of buildings through six criteria; appropriate site
development; energy efficiency & refrigerants; water conservation; materials & cycle
resources; water, indoor health & comfort; and buildings & environment management
(UNEP & BCA, 2011). A Public-Private Partnership Programme on Energy
Conservation was introduced, by the government, to improve energy efficiency for
industries and buildings with intense energy consumption (UNEP & BCA, 2011).

3.4  Lao People’s Democratic Republic (PDR)

Currently, no legal framework for improvement of energy efficiency and conservation
exists within the building sector in Lao PDR (ECCJ, 2011). The Ministry of Energy and
Mines (MEM) is in the process of drafting a decree on Energy Efficiency and
Conservation to encourage conservation measures in public buildings (ECCJ, 2011).
Nevertheless, Lao PDR has taken steps to introduce energy efficiency by participating
in the Promotion of Energy Efficiency and Conservation Project (PROMEEC) since
2001, similar to Cambodia and Vietnam (ECCJ, 2011). This project is aimed to provide
capacity building on energy efficiency and conservation, in disseminating best practices
and experiences from Japan to other ASEAN member countries (ECCJ, 2011).

3.5 Myanmar

Similar to Brunei, Cambodia and Lao PDR, Myanmar has yet to implement any
mandatory energy efficiency legislation within its building sector (UNEP & BCA,
2011). Incidentally, available energy efficiency and conservation voluntary actions has
so far only appear in the energy production industry (UNEP & BCA, 2011). However,
energy conservation seminars have been conducted to raise awareness and promote for
more energy efficient equipments in commercial buildings and electrical appliances in
households (UNEP & BCA, 2011).

An Energy Policy and Strategy exits for the energy production sector, to encourage
renewable sources and conservation of non-renewable energy sources (UNEP & BCA,
2011). The Ministry of Energy has also introduced the Energy Conservation Model
Project, to conduct a feasibility study of energy demand and consumption of the
industry sector, in efforts to develop energy efficiency and conservation policies that is
unique to the current energy trends (UNEP & BCA, 2011). Myanmar also engages in a
regional energy corporation between Bangladesh, India, Sri-Lanka and Thailand-
Economic Corporation (BIMST-EC), for capacity building and technology transfer
programmes and activities (UNEP & BCA, 2011). These initiatives are encouraging,
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however more effort and focus must trickle down to the building sector in preventing a
future lock-in of an inefficient building sector.

3.6  The Philippines

The Philippines introduced the Guidelines for Energy Conservation Design of Buildings
and Utility Systems into its National Building Code (Republic Act No. 6541) (OCEAN,
2009; UNEP & BCA, 2011). However, the particular energy efficiency section of this
building code is presently only as a voluntary basis, an only concerns building envelope,
lighting, HVAC (heating, ventilation, and air conditioning), and water heating
(OCEAN, 2009). A mandatory Energy Efficiency Labelling scheme was introduced to
label energy efficient refrigerators, window-type air-conditioners, compact fluorescent
lamps and linear fluorescent lamps; targeted at all types of building (UNEP & BCA,
2011).

Other regulatory instruments such as Malacanang Administrative Order (AO) No. 103,
No. 183 and No. 228 has set requirements for public buildings facilities to achieve a
10% reduction in cost for consumption of fuel, water, office supplies, electricity (UNEP
& BCA, 2011). The AO also requires public buildings to use energy efficient lighting
systems, to turn off air-conditions at 4.30pm except those operate 24 hours daily,
convert 20% of vehicles to liquefied petroleum gas, and to apply energy saving
technologies (UNEP & BCA, 2011). Energy audits are also conducted for government
buildings, under the Government Energy Management Programme (GEMP) (UNEP &
BCA, 2011). Tax exemptions/reductions, grants and capital subsidies are also available
via the government and other public institutions as fiscal instruments to promote energy
efficiency (UNEP & BCA, 2011).

There are voluntary rating systems such as the Building for Ecologically Responsive
Design Excellence (BERDE) and the Green Building Initiative (GBI), where one
measures a building’s environmental impact and performance throughout life cycle
analysis (LCA), and the other focuses on green building design criteria (UNEP & BCA,
2011). Many building awards based on best practice of eco-friendliness, energy
efficiency, and energy management are both voluntary instruments and market-lead to
help promote a more energy efficient built environment (UNEP & BCA, 2011).

3.7 Thailand

Thailand’s Energy Conservation Promotion Act (No. 2 B.E. 2550) enforces energy
conservation practices for industrial, commercial and government building sectors
(OCEAN, 2009). Additionally the Building Energy Code was introduced in 1994 and
enforced in 1995, which covers building envelope, HVAC and lighting requirements
(OCEAN, 2009). The mandatory code is applicable to all new and existing commercial
and government buildings, in complying with the maximum standard of 55 watts per
square meter (m?) of gross floor area (g.f.a) (OCEAN, 2009).

Under the Building Energy Code, two specific decrees are imposed; Royal Decrees on
Designated Buildings (B.E. 2538) and Royal Decree on Designated Factories (B.E.
2540). The B.E. 2538 prescribes “a) the standards, criteria, and procedures for energy
conservation in designated buildings; b) the forms and schedule for submission of
information on energy consumption and conservation; and c) the criteria, procedures
and schedule for owners of designated buildings to establish and submit energy
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conservation targets and plans” (APERC, 2011 p.208). Meanwhile the B.E. 2540
imposes “a) the forms and schedule for submission of information on energy
production, consumption and conservation, including the criteria on and methods of
recoding information on energy consumption and installation or modification of
machinery or equipment that affects the level of energy consumption and conservation;
and b) the criteria, procedures and schedule for owners of designated factories to
establish and submit energy conservation targets and plans” (APERC, 2011 p.208).

Other regulatory instruments implemented as like the Minimum Energy Performance
Standards (MEPS) and mandatory energy efficient refrigerator/air-conditioner
programme (UNEP & BCA, 2011). The MEPS standard defines an energy efficiency
performance threshold for six electrical appliances, such as refrigerators, air-
conditioners, motors (three phase), fluorescent lighting ballast, fluorescent lighting
tubes, and compact fluorescent lamps (UNEP & BCA, 2011). The Energy Efficient Air-
Conditioner Programme (EEAP) and Energy Efficient Refrigerator Programme (EERP)
are mandatory energy labelling for air-conditioners and residential-use refrigerators
(UNEP & BCA, 2011).

Fiscal instruments aimed at providing tax exemption, corporate funds, and household
energy credits are exemplary initiatives by the Thailand government and public sectors
to highlight energy efficiency issues (UNEP & BCA, 2011). There are also a variety of
voluntary initiatives done by both the public sector and the industry to push for energy
efficiency, such as the Green Leaf Programme, the Thai Green Label Scheme, High
Energy Performance Standards (HEPS), Government and Private Buildings Audit and
Retrofit Programmes, and the Building Energy Awards of Thailand (BEAT) (UNEP &
BCA, 2011).

3.8 Vietnam

Vietnam introduced its Energy Efficiency Building Code (N0.40/2005/QD-BXD) and
consequently the Energy Commercial Building Code (N0.40/2005/QB-BXD) in 2005
(OCEAN, 2009; Pham, 2011). These mandatory codes cover building envelope,
lighting, air-conditioning and ventilation, and are applicable to public, residential and
non-residential buildings (APEC, 2011a; UNEP & BCA, 2011). Additionally, the
Public Procurement of Works and Constructions, via Law on Construction
(No.16/2003/QH11) and Law on Environmental Protection (No0.52/2005/QHI11),
requires construction projects in Vietnam to submit an Environmental Impact
Assessment (IEA) documentation (UNEP & BCA, 2011).

A Pilot Commercial Energy Efficiency Programme (CEEP) was introduced from
receiving the Global Environment Facility (GEF) grant from the World Bank (UNEP &
BCA, 2011). The CEEP (2004 to 2009) was aimed to increase capacity building in
energy efficiency and conservation for organizations, and provided financial support for
the private sector (UNEP & BCA, 2011). Other voluntary instruments are such as the
LOTUS Green Rating Tool, ASEAN Energy Management Scheme and the Promotion
on Energy Efficiency and Conservation (PROMEEC) programme (UNEP & BCA,
2011). The LOTUS Green Rating Tool was developed in 2010 by Vietnam’s Green
Building Council (VGBC) (UNEP & BCA, 2011). Currently, LOTUS is available in
three categories, i.e. residential, non-residential and existing buildings (VGBC, 2011).
LOTUS rates a building through nine criteria, i.e. energy, water, material, ecology,
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waste and pollution, health and comfort, adaptation and mitigation, community, and
management (VGBC, 2011).

3.9 Singapore

In comparison, Singapore’s extensive sustainable building and energy efficiency
commitment is reflected in its various initiatives that range from regulatory legislation,
fiscal instruments, market-driven initiatives and voluntary schemes. Singapore
introduced its Building Control (Environmental Sustainability) Regulations in 2008
(BCA, 2008; UNESCAP, 2010). This legislation requires all new buildings (residential
and non-residential) and additions/extensions to existing buildings, with gross floor area
of 2,000 square metres or more, to comply with a minimum Green Mark Score of 50
points (BCA, 2008; UNESCAP, 2010). The Green Mark assesses buildings by its
energy efficiency (minimum 30 points), and other green requirements (minimum 20
points) such as water efficiency; environmental protection; indoor environmental
quality; and other green features (BCA, 2012).

Aside from that, other relevant building codes implemented in Singapore are Code on
Envelope Thermal Performance for Buildings, Code of Practice for Energy Efficiency
Standard for Building Services and Equipment, Code of Practice for Air-Conditioning
and Mechanical Ventilation in Buildings, Code of Practice for Artificial Lighting in
Buildings, and Code of Practice for Lighting of Work Places-Indoor (UNEP & BCA,
2011; UNESCAP, 2010). The Code on Envelope Thermal Performance for buildings
focuses on thermal transfer value of building envelope and roofs for air-conditioned
non-residential buildings, envelope transmittance value for residential buildings, and
roof insulation for air-conditioned buildings (APEC, 2011a; UNEP & BCA, 2011).

Additionally, under the Mandatory Energy Labelling Scheme (MELS), selected
household appliances such as air-conditioners, refrigerators and clothes dryer sold in
Singapore must include energy labelling (APEC, 2011a; UNEP & BCA, 2011). This is
tied together with the Minimum Energy Performance Standards (MEPS), which requires
air-conditioners and refrigerators sold to comply with a minimum level of energy
efficiency (APEC, 2011a; UNEP & BCA, 2011). Singapore has also introduced the
Energy Efficiency Building Benchmarking Programme to “promote energy efficiency in
the building sector by recognizing energy efficient buildings (UNESCAP, 2010 p.85).
The programme uses an online benchmarking system, the Energy Smart Tool, to
evaluate energy performance based on air quality, thermal comfort, ventilation and
lighting (National Environment Agency, 2011).

Fiscal instruments were also introduced by the government, in terms of tax
exemptions/reduction, and various energy efficiency financial schemes and grants
provided by the public sector (UNEP & BCA, 2011). A One-Year Accelerated Tax
Depreciation Allowance for Energy Efficiency Equipment and Technology (One-Year
ADASYS) is an initiative by the government to encourage companies to invest in energy-
saving equipment by providing tax allowance when replacing old and less efficient
equipments (UNEP & BCA, 2011). Other fiscal support are such as Energy Efficiency
Improvement Assistance Scheme (EASe), Grant for Energy Efficiency Technologies
(GREET), Design for Efficiency (DfE) Scheme, and Green Mark Incentive Schemes
(GMIS) (APEC, 2011a; UNEP & BCA, 2011).
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4 The Need for Energy Efficiency Legislation in Malaysia

Using an energy index (total energy used in a building divided by gross floor area),
estimation of the average energy consumption for a standard non-residential Malaysian
building is between 250-300 kWh/m?/year (Shafii, 2008; Zain-Ahmed, 2008b). In
comparison, Singapore’s average non-residential building energy consumption is at 220
kWh/m*/year, while South East Asia’s region average is at 230 kWh/m*/year (Shafii,
2008; Zain-Ahmed, 2008b). The Malaysian building stock in approximately at 38
million m? floor area, and of which 11% of the buildings can be considered as energy
efficient (consumes less than 136 kWh/mz/year) (UNDP, 2009).

This clearly indicates that the Malaysian building sector is an energy intensive sector of
the economy, and energy efficient strategies and guidelines is needed in order to reduce
its overal energy consumption. The sustainable construction approach is still at its
infancy phase for the Malaysian industry (Hezri, 2004). Additionally, Malaysia still
lacks a consistent GHG emissions database (Fong et al., 2008) to further monitor its
progress in the presented strategies. This is a key issue that needs to be addressed if
Malaysia aims to achieve its voluntary 40% GHG reduction from the 1990 baseline, by
year 2020 (Department of Environment, 2010).

Nevertheless, efforts by professional bodies like Architect Association Malaysia (PAM)
and Association of Consulting Engineers Malaysia (ACEM) in Malaysia have served as
a catalyst in addressing environmental issues in the building sector. The Green Building
Index (GBI) Malaysia, created in collaboration by PAM and ACEM, rates building
based on energy efficiency, indoor environmental quality, sustainable site planning and
management, materials and resources, water efficiency and innovation
(Greenbuildingindex, 2009). The GBI currently only applies for non-residential
(existing and new), residential (new only) and townships (Greenbuildingindex, 2009).
However, there is currently no reference for measuring GHG emission during building
operational phase in the GBI assessment criteria, which reflects the lack of research and
development into operational emission of buildings in Malaysia.

Also recently introduced in 2009 were tax exemptions and financial incentives by
Ministry of Energy Green Technology and Water in attempts to generate interest for
more green construction (Ministry of Energy Green Technology and Water, 2009). Such
financial incentives are designated for energy efficiency, production and consumption
of renewable resources, and green buildings (Ministry of Energy Green Technology and
Water, 2009).

4.1 Lack of Energy Efficiency Building Codes in Malaysia

The Malaysian Standard Code of Practice on Energy Efficiency and Use of Renewable
Energy for Non-residential Buildings (MS 1525:2007) was introduced in 2001, and
revised in 2007, to guide the effective use of energy (including renewable energy) in
new and existing non-residential buildings (SIRIM, 2004; Zain-Ahmed, 2008a). Also
according to the MS 1525, the recommended amount of energy consumption for non-
residential buildings is 135 kWh/mz/year (Shafii, 2008; SIRIM, 2007; Zain-Ahmed,
2008b). As the average non-residential building in Malaysia consumes between 250-300
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kWh/m?*/year, it noticeably implies that more drastic strategies are needed to comply
with the energy efficiency guideline.

The Malaysian building sector is regulated by the Uniform Building By-Law (UBBL)
that governs the minimum specifications that includes ventilation, structural and
constructional requirements, fire safety (APEC, 2011b; Ministry of Finance, 2006). The
by-law however does not include energy performance or energy efficiency guidelines,
and the voluntary MS 1525:2007 is being used by the government as efforts to promote
energy efficiency for the commercial sector (APEC, 2011b). However, the MS
1525:2007 is planned to be incorporated in the UBBL by 2015, under the National
Energy Efficiency Master Plan (NEEMP), an initiative by the Ministry of Energy,
Green Technology and Water MEGTW) (APEC, 2011b).

The MEGTW has also been promoting energy efficiency to government-owned
buildings. The Ministry’s headquarters implemented a Low Energy Office (LEO)
strategy, in efforts to reduce its energy consumption (MEGTW, 2009; Shafii, 2007). In
2006, an energy audit conducted to the LEO building and calculated its energy
consumption was 104 kWh/m?/year, which subsequently won ASEAN Building Energy
Award (MEGTW, 2009; Shafii, 2007). Other non-residential buildings that have
adapted energy efficiency strategies are like the Malaysian Energy Centre’s Zero
Energy Building in Bangi (ZERO building), the Energy Commission’s Diamond
Building in Putrajaya, and the Securities Commission Building in Kuala Lumpur
(Shafii, 2007; Zain-Ahmed, 2008b). The ZERO and Diamond buildings were designed
to reduce energy consumption to 50 kWh/m?/year and 85 kWh/m?/year, respectively
(Zain-Ahmed, 2008Db).

Albeit these incentives, and more significantly, a similar energy efficiency standard for
the residential sector does not exist (SIRIM, 2004; Zain-Ahmed, 2008a). Residential
buildings are not regulated nor promoted for energy efficiency, which is likely to have a
significant implication on its energy end-use performance (APEC, 2011b). Without such
legislation, the residential sector in Malaysia is locking itself for a predicted growth of
GHG emission through building operation as purchasing power increases.

5 Conclusion

Malaysia falls behind in terms of implementing energy efficiency building codes
compared to its other SEA counterparts. From the listed SEA energy efficiency policy
and initiatives, Malaysia has a wide variety of examples to help design its own energy
efficiency building code. These examples are furthermore applicable to the Malaysian
context, as most of the countries share the same climatic conditions. Energy efficiency
standard and guideline in the building sector has proven to reduce energy consumption
and consequently help reduce total GHG emissions. The apparent gap for the residential
sector in energy-efficiency research and legislation, coupled with rising trend of GHG
emission, is set to put Malaysia at high risk of locking in high consumption and low-
efficiency building. Therefore, to negate this lock-in effect, both residential and
commercial sectors need to develop baselines for monitoring and mitigating GHG
emissions from building operations. It is also crucial for stakeholders in the building
industry to promote existing guidelines to reduce its overall environmental impact.
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Abstract:

Society has an understandable desire to protect the environment, and this protection is
reasonably extended to include the impact of building operations through various
regulatory controls. However experience has shown that application of the same
regulations in different contexts has resulted in very different levels of environmental
protection and preservation. These outcomes are situated at the confluence of drafting
and implementation of regulations, the monitoring and enforcement of those regulations
and the intentions and actions of various stakeholders in the built environment.
Although these are typically described in terms of a series of linear processes and
interactions the reality is that the levels of ambiguity, informality, and
interconnectedness inherent in their interactions are highly complex, and unique to each
development. This paper proposes that a systems theory perspective wo