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Counterproductive Regulation
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Introduction

! The old adage that the road to hell is paved with good intentions applies

to many aspects of life, among them regulatory policy. That regulatory
compliance can be an elusive goal is hardly a revelation; the analysis of
regulatory failure has become a popular pastime. The ways in which efforts
w produce regulatory compliance may hecome derailed are numerous and
diverse, as are the generic pathologies which give rise to them. The present
paper pursues this theme by attemipting an overview of the ways by which
regulatory initiatives ay defeat themselves or may otherwise infhict
collateral damage. The focus goes beyvond those iniuatives which simply fail
to have their intended effect{1]. Rather. we shall be concerned with
programines which either backfire entirely, in effect making things worse,
or those resulting in significant harm which offseis many or most of the
benefits which the original initiatives might produce. The term ‘regula-
tion’ is construed broadly, to embrace not only the wraditional functions of
inspection and enforcement, but to include a wider range of regulatory
policy instrurnents.

This paper will have three main parts. Firstly, a typology of iatrogenic
outcomes of regulatory policies will be presented. The following part of
this paper will seek to explain the dynamics of these negative outcomes.
Finally, this paper will suggest principles and safeguards, which if heeded
by those in a position to formulate and implement regulatory policy, might
serve to reduce the risk of undesirable unintended consequences.

Although some readers may he tempted to conchude that the author is
instinctively opposed to regularion, such is not the case. The approach
taken here is self-consciously utilitarian. The objective is not to cast a pall
of pessimism over the idea of regulation, but rather to foster more
analytical rigor in the planning and the implementation of regulatory

*Correspondence should be addressed ro: Australian Institute of Criminology. GPO Box
2944, Canberra 2601, Australia.
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Unintentional enticement. It should come as no surprise to learn that warning
messages may produce perverse effects. Merely by dramatizing certain
aspects of risk, or of the possible consequences of non-compliance, such
messages can advertise the behaviour in question, bringing it to the
attention of those who would otherwise be oblivious, or exciting the
curiosity of those who would otherwise only be vagunely aware. Worse still,
they may entice the potentially rebellious.

Warnings may transmit signals of opportunity to the unscrupulous.
Information about endangered species, when accompanied by reference to
the price which certain specimens might fetch on the black market, may
attract poachers to the extent that the species s placed at even greater
risk.
Some of the most familiar examples of unintentional enticement may be
drawn froin the annals of censorship. Denunciation by moral entrepre-
neurs can impel the eager consumption of controversial literature, filin
and related material. The phenomenon in question, arguably both
timeless and ubiquitous, has been termed “forbidden fruit effect” (Sieber

1681: 136).

Creative adaptation. Stringent business regulation has been shown to inspire
technological innovation in furtherance of regulatory comphance, and
thus to enhance competitive advantage (Porter 1990}, The ironic ‘flip side’
is that stringent regulation may produce a class of avoidance entrepre-
neurs. The ingenuity and adaptability of a regulated industrv may be
inspired by new challenges, and with repeated swengthening, mav
constitute a more forinidable regulatory target than was initiallv the
case.

With a view to remaining ‘one step ahead ot the law’, entrepreneurial
targets of regulation iay engage in increasingly refined avoidance
behaviour. A vivid illustration of this may be drawn from the literature on
tax compliance, where professional advisors, through creative legal
manipulation, are often able to circumvent taxation (McBarnet 1992).
More generally, corporations may resort to changes of organizational form,
such as the creation of subsidiaries and other devices, in order to avoid
regulation (Kane 1993; Hutter and Sorensen 1993). Some of the nation's
best minds are thus mobilized to defeat the ends of public policy.

The emergence of black markers in response to demand for illicit
prodiicts or services may be seen in many regulatorv domains. Restrictions
on the disposal of hazardous waste and on the siting of new waste disposal
facilities have given rise to the term ‘midnight dumping’. Criminal
circurmvention of hazardous waste policies became a serions problem in a
number of industrial nations (Block & Scarpitti 1985; Szasz 1986).
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Labelling. One of the more popular theories in the sociology of deviance is
thg'lt of labelling (Braithwaite 1989: 16-20; Farrington et af. 1986: 111-119)
Briefly stated, the designation of an individual as ‘deviant’ facilitates the‘
infernalization of that identity, increasing the likelihood of subsequeni
dcwapt bebaviour. Largely inspired by the study of juvenile delinquency,
labelllmg theory may also apply to regulatory enforcement. In their study of
nursing home regulation, Braithwaite ¢f ol have observed that a trusfing
approach by regulatory authorities, by fostering the internalization of
regulatory objectives, is more conducive to compliance (Makkai &
Braithwaite 19944). By contrast, an antagonistic approach, where reg-
ulatory_disapproval 15 articulated in such a manner as to c{enigrate thgé
profesm.onalism of the recipient, may lead to the development of a defiant,
calculating identity and corresponding regulatory response. To quote one;
respondent of Makkaij & Braithwaite (1994:16):

When Qn;:y kfvep treating you as unprofessional, untrustworthy, vou end
up deciding if they want to treat me like a businessman who 6r{lv cares
about the bottom line, then I'l] be a businessman. !

Under-enforcement. Under-enforcement as an explicit regulatory strategy, or
a watered-down regulatory response occasioned by political constraiﬁ or
by a shortage of regulatory resources, may be cdunterproductive (Marx
.1981)‘ A calculated policy of relaxed enforcement may seem like a good
idea at the time, but in some regulatory settings may give rise to irreversible
damage. The existence of threshold effects can mean that a problem not
flllly’ confronted at an early stage may explode into one which is
intractable. For example, non-linear changes in the trajectory of certain
problle‘ms may produce explosive growth in certain pest popﬁlations or
precipitous decline in the population of endangered species. ’

Self—ﬁf{ﬁ!ling prophecy. Warnings can work to produce the very same
conc;huons which they are designed to prevent. Regulators are at times
cautious about publicising the vulnerability of financial institutions, lest
they trigger a run, and bring about the institution s collapse. Moral y
and a hope that the beleagnered
difficulties are often the
1981:35-36).

Celebration of fragile ecosystems or endangered species may generate
stiich a demand to partake of the experience that the systems themselves
may be plaC(?d under great pressure, and indeed, greéter risk, For this
reason, tourism and recreational fishing often require exceptionally
careful management (Dovers 1994), "

Institul . suasion
msutution might trade out of i
preferred  regulatory swrategy  (Sieber

o
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—
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! Displacement

A common outcome of regulatory policy is the tendency for non-
compliance to be displaced into other areas within or beyond a regulatory

+ jurisdiction or policy domain. The migration ot industries to jurisdictions

with relatively tolerant regulatory regimes is often noted. Thus are
environment, health and safety risks displaced to more permissive places.

. The phenomena of cross-border and cross-media pollution arc other

examples of displacement (Guruswamy 1991; Andrews 1993). New smoke-
stacks may improve British air quality, but only at the expense of
Scandinavian forests and lakes damaged by acid rain.

Distribudve considerations aside, the risk inherent in displacement is
that the displaced activity may have a more serious impact than the original
activity, or that it might take a more intractable form.

In some cases, displacement may be substantive, ¢ntailing the substitu-
ton of one form of negative externality for another. Requirements for
automobile fuel efficiency bring about the manufacture of smaller, lighter
vehicles. Smaller, lighter vehicles, however, are less crashworthy than the
larger ‘gas guzzlers'. Thus clean air comes, in part, at the price of death
and injury on the road (Crandall & Graham 1989).

Compliance with regulatory standards may produce new forms of risk.
Prohibitions of a particular substance normally inspirc a search for a
substitute. Ideally the substitute will be an improvement upon the original
substance. However, circumstances may arise in which the new substance
produces an adverse impact (Whipple 1985; Wildavsky 1988: 54-535).
Consider, for example, the banning of DDT, a policy initiative which
nnquestionably served the interests of wildlife. But in the absence of an
acceptable substitute, to discontinue the use of DDT for mosquito control
may enhance the risk of malaria. Among the substitutes for DDT which did
reach the market were organophosphate pesticides, which werc more
acutely toxic to agricultural workers (Havender 1984; Andrews 1993:
529).

Regulatory requirements which would impose zero emission standards
for automobiles may force a shift to battery-powered vehicles. Given
prevailing technology, this will entail an increase in the consumption, and
disposal, of lead, and a greater use of electric power for recharging. The
desirability of weight reduction may require that vehicle components be
made of plastic, which could pose problems of recyclability[3].

Quer-deterrence

Volumes have been written about the chilling effect that liability law in the
United States has had on innovation (Huber 1988; Litan & Winston 1988},
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C.TI-UCS of. bUSll’l?SS regulation often cite the threat of criminal liability as 3
disincentive to investment and innovation [4]. For example, it has rec/entlv
be§11 suggested that lability rules and prudental requirements in the
United States have made responsible lenders over<cautious, to the
detriment of that nation’s economic recovery. Sigler & Murphy (’1988'71)
argue that the burdens of compliance may inhibit initiative and'riSk-tak‘in
to the detriment of competitive advantage. ¥
' A deterren‘t posture may be so ferocious that it defies credibility or even
1mplementatlon (I.eone 1986: 207). Sunstein (1990 reminds us that
draconian standards may produce underregulation; regulators may be
Io‘ath to enforce standards which they perceive as too stringent or 1o
trigger penalties which they perceive as too severe. The idea is hard’ly new;
one may recall from the history of English criminal Jaw the plcthbra Of:
offences: which carried the penalty of death, while only a relatively small
proportion of crimes resulted in executions. Jurors, and judge§ were
simply reluctant to convict (Zimring & Hawkins 1973: 63). ,

Of?ourse, regulatory authorities can make draconian threats which they
have little or no intention of acting upon. The threat can provide symbolic
reassurance to a concerned public, while regulatory targecs may be
confident that they will be spared the full force of the law. A?times there
may be a tacit understanding between regulatory authorites and reg,ulated
entties that standards are aspirational or penalties merely symbolic. But in
the absence of such an understanding, compliance pz)li/cies which are
based on a deterrent threat have been known to backfire. The threat of
draconian sanctions may not be credible.

Ever} if credible, a deterrent threat may elicit a defiant, rather than a
compliant response from a regulatory target. Analysts of regulatory policy
refer to an organized culture of resistance which can arise from iaolirieg
pf:rcelx’ed to be unreasonable (Bardach & Kagan 1981; Sherman 199/‘%)
Sigler & Murphy (1988) suggest that a punitive regulatory envirom‘nﬁ;n;
can encourage evasion and concealment. In their recent work on nursing
home regulation, Makkai & Braithwaite (1993, 19945) have found just such
an effect, where in some contexts a deterrent regulatory posture actually
reduces compliance[5]. 4 ’

Ferceived fairness of a compliance regime can have a significant effect
on the compliance orientation of regulatory targets. Kinsey (1992)
reported that tax-payers who reported having heard accounts of othxers
being treated unfairly in the course of audits, themselves expressed the
disinclination to comply in future. ’

Regulatory unreasonableness can be counterproductive at the macro
level as well (Kagan 1994: 402). A certain regulatory initiative can be
regzirdf‘d as 50 unreasonable as to lend itself as a justiﬁcation to discredit
an entire regulatory regime. Such appears to have been the case in the
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1970s with regard to the United States Occupational Health and Safety
Administration. One OSHA inspector is alleged to have penalized a
company for permitting its staff to work on a bridge without the required
lifejackets, despite the fact that the river bed below was dry (Viscusi 1986:
235). As accounts of minutely detailed specifications for ladders to be used
in workplaces, and citations for the most trivial violations began to
accumulate, they served as powerful ammunition for those who would
challenge the legitimacy of OSHA altogether, and leave workplace health

. and safetv to market forces.

. by interests other than the immediate regulatory target

Spillover. In contrast to displacement, where non-compliance and its
manifestations are themselves shifted across time, space, or media,
spillover entails the burden of regulatory impact being shifted to or shared
(Fisse &
Braithwaite 1993: 187-189). Plant closings, with attendant depressing
effects on the surrounding economy, are an obvious example (Wilson
1984: 220).

Downs (1973) observed that strict enforceinent of building codes,
ostensibly in the interests of the health and safety of low-income tenants,
led to the literal abandonment of buildings by landlords and a consequent
shortage of affordable accommodation.

Policies to discourage the employment of illegal immigrants may entail
the threat of severe penalties for emplovers and strict liability for hiring
workers without proper documentation. The strategy is at first blush
compelling; not only would it appear to protect disadvantaged workers
against exploitation by unscrupulous employers, it would serve to protect
employment opportunities for legitimate meinbers of the workforce. In
furtherance of these worthy ends, the state would enlist the resources of
the employer in screening prospective employees.

To shift such potential risks and administrative burdens onto the
employer may incline some to avoid emploving members of ethnic
minorities altogether. The price of discouraging the emnployment of illegal
immigrants can thus be discrimination against immigrants in general.

Spillover considerations often arise in the determination of appropriate
sanctions in response to corporate illegality; traditionally these have
entailed monetary fines. In many sitnations, the financial cost of such
penalties may be shifted to consuiners, or borne by emplovees, share-
holders and others with littie or no responsibility for the underlving

transgression.

Fear generation. Risks are often not precisely calculable. Estimations of risk,
and the means by which they are communicated, may exaggerate the
danger in question (Douglas 1966; Douglas & Wildavsky 1982). Warning
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messages may ehcit fear about a certain product, ingredient, or practice
‘gvhlch Is quite unwarranted. The needless anxiety which this creates may be
Afd enough; when that anxiety is generalized to related but nonetheless
saler contexts, warning messages may be 3 ‘
SSAZCS 3 €ven more counter iv
Nosh 99, productive
Altegnglwely, \A"arning messages may precipitate a shift to more danger-
ous] substitutes. Concern about the relative risks of the artificial sweeteners
7 . s - H -
f}c a]mate alnd;dccharln, are examples. Fears relating to the safety of air
ravel may lead pcople to travel by car, a jecti '
) ) ,» an objectively more d;
undertaking. ! / ¢ dngeron
Whether they emanate from official or unofficial sources, spurious
WAInINgs may over time engender a cynicism amongst the public, an
attitude which in itself can be harmful. The fable of the boy who cried wolf
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Perverse incentives

_Poli(iejs can be structured in such a manner as to provide perver
incentives, whether for the target of regulation or for thirdp art'Se
(bchult.ze 1973). One need not be an economist to recognize that cpert in
efforts in furtherance of regulation may distort markets in a manner wh (UE
produces outcomes unforeseen, and often undesirable. -
The doma.tin of environmental protection provides numerous examples
of perverse incentives. Consider, for example, a system of rebates forihé
return of toxic waste generated in a manufacturing process. In the abser
of a carefully designed pricing structure, such a programn']e might crezll(t:e
meentives to ancrease the production of toxic waste, One égould fof'
example., dilute a snbstance and seek a rebate for the larger voll,lme
Alternatively, one could produce ‘counterfeit’ waste, generating a sub-
stance for no other purpose than 1o claim a rebate ERllssell 198%' 267)
Lande.s & Posner (1975: 26) have noted the icentive to breed n‘oxiouA
pests in order to claim a bounty for their extermination. Such polici :
could produce the perverse effect of increasing the very .robl g 'h'les
they were designed to address. 7 propiem which
'l'"ic‘tenbcrg (1986) observes that for all of their virtues, systems of
cmissions trading may produce undesirable side-effects, ‘th:n emission
(raFILng 15 overlaid upon a system of command and control requla[i(;n ilj
which po!luters vary in the promptness of their compliance, those who
were previously dehinquent were able to use emissions trading f’or théi'r best
advan}age, while those with better previous complianceLrecords W .
effectively penalized (Tictenberg 1986: 300). This invites recal&itrancffg

————
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anticipation of the introduction of emissions trading, and a net increase in
pollution, at least in the short term.

Moral hazard as an incentive to risk taking. Insurance against loss occasioned
by regulatory non-compliance may contribute to a degree of nonchalance.
Perhaps the most dramatic example of the inoral hazard in recent
regulatory affairs is the constellation of events collectively known as the
Savings & Loan scandal which occurred in the United States during the
latter half of the 1980s (Mayer 1992). With a view toward stiinulating the
economy, the Reagan Administration relaxed prudential controls on small
financial institutions, while at the same time insuring their deposits. The
result could be described most charitably as a frenzy of unwise investment:
in reality, a grear deal of activity was sufficiently frandulent as to give new
meaning to the axiom ‘The easiest way to rob a bank is to own one’.

Whipple (1985: 41) observes that the existence of safety measures can
reduce the incentive to act safely. To the extent that policv produces a
Qulling effect’, the net consequences may be more severe than in the
absence of a safety intervention. As an example, he cites the parental
nonchalance which may flow from the existence of ‘child-proof” contain-
ers. The construction of dams in order to rednce flood risk may encourage
more people to settle on flood plains. Although the probability of flooding
is reduced, the consequence of flooding, when it does occur, will be that
much greater.

Opportunity costs

Every course of action has its cost, both in terms of direct cxpense
incurred, and alternative activities foregone. Regulation is jnherently
inefficient; ideally, its ends would be better achieved by other means.
Opponents of regulation often remind us that the costs of regnlation place
unreasonable financial burdens on industry. Perhaps even more convine-
ing is the suggestion that pursuit of 100% compliance, or ‘zero pollution’
may produce a set of inefficient outcomes,

1f we assume that compliance is related to some tangible benefit such as
reduction in blood lead levels or caricer mortality, one will experience an
increase in the marginal costs of control, and diminishing rates of return
on regulatory investment (Krier 1990).

The niore one controls, the greater the escalation in marginal costs of
control, The first 50% of pollution is easier and much less expensive to
control than the last 5%. In circumstances where the benefits of regulation
become increasingly costly to realize, there comes a time at which
resources spent in securing marginal compliance are more productively
spentin furtherance of other goals (Wilson 1984: 221; Brever 1993; Warren
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& Marchant 1993), At some point, expenses incurred in zealous pursuit of
enwronmentgl léad might be better spent In furtherance of other
regulatory objectives.

Explaining Counterproductive Regulation

A cym(;gﬂ explanation of counterproductive regulation would hold that
authorities are less focused on longer term realities than they are wi;
short-term image. I such a world, regulatory programmes exist not sci
muc_h to control externalities as to demonstrate official concern and th
1111151'0r1 of action {Dwyer 1990). Ultimate outcoines, if less than successf le
are likely to be someone else’s problem. Even more cynical explanau o
would hold that regulations exist to enhance the competitive adgama 1:2;
some regulated entities at the expense of others (Leone 1986) nglte-
qatlvely, governments may not even desire regulations to havé th 3
‘mtepded’ effect, but rather merely use them as ‘lip service’ to a eelr
certain sectoral interests while more fully accommodating others PP
Whether or not this may be an intractable fact of life in conte‘m orary
western democratic political systems, where the vision of public ol;f)ﬁciql/
may not extend beyond the next election, should not distract us here F‘oi
those who may be involved in the actual engineering of regulatory
programmes, there are more scientifically significant considerations. We
turn now to a pllractical discussion of what might be termed ‘enaineérin
flaws’ in the design and implementation of regulatory initiative: :

Bad science

Wishful thinking is no substitute for theoretical understanding. Underlyin
most regulatory failure, ironic or otherwise, is bad science. 1?1. this re );rdg
Rcrhaps the most common pitfall is the tendencv to overcenerglize,
(,ompl-lance policies which succeed in Japan, a society where deafcrence L;
authority is widespread and deeply ingrained may not be read'l('
transplanted to ltaly. ’ ‘ / "

Even in-a limited setting, those policy entrepreneurs who are enamoured
of a certain paradigm, such as rational choice or deterrence theory, may
dlSCOVE‘r-[ha[ not all targets of regulation are ‘utility maximizers’mysomé
targets, in fact, may act in a very irrational manner. The théeat of
punishment may invite offending; we can learn about human behaviour
from .the Imp of Perversity as well as from James Buchanan. Recall how the
identical stimulus can elicit compliance from some individuals, and
provoke defiance on the part of others. ’

Thg same risks may beset those who would prevent and control
organizational deviance. As Fisse & Braithwaite remind us “"Organizations

|
|
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are so different that any universalistic approach to controlling them will
encounter difficulty” (1993 130). So it is that the cutting edge of
regulatory analysis envisages the ideal regulatory policy to entail a mix of
instruments, best suited for specific organizational contexts.

1t is often tempting to generalize from past policy outcomes which have
met with apparent success. Closer examination, whether through replica-
fon or secondary analysis, may reveal nuances not previously apparent
which can seriously limit the generalizability of findings. An alternative
form of unwarranted generalization is the tendency to extrapolate in a
linear manner when many processes arc non-linear in nature.

Another potential source of ironic reversal, and of regulatory failure in
general, is the tendency to intervene at an inappropriate point in the
causal chain which produces the problem in question[6]. The practice of
reating the symptoms of a problem rather than its causes is as risk-pronc

as it is familiar; post-hoc nuisance abatement is no substitute for

prevention.
A more basic scientific shortcoming 1s the apparent failure to under-

stand the causal processes upon which one seeks to intervene. Recall the
observations of Kinsey (1992) that a deterrent stimulus perceived as fair
will have its intended effect, while the identical stimulus, if perceived as
unjust will elicit defiance and resistance. An invitation to empathy will have
no impact npon the affectless; the spectre of shame no effect upon the
shameless.

An additional shortcoming which can detract from the quality of
decision-making in the domain of environmental policy has been
identified by Walker (1992: 245). He notes that much environmental
research is based on inadequate data, and that basic understanding of
environmental systems remains incomplete[ﬂ.

In addition to inadequate understanding of basic causal processes, there
is often among policy entrepreneurs an inadequate appreciation of the
systemic nature of modern society. Interventions can trigger other causal
processes. The functional disruption of related systems is familiar to
students of ecology. Similar principles apply in regulatory life. Regulatory
policies, like public policies generally, have wider implications (Leone
1986). Given the density of contemporary social space, efforts to influence
one variable are likely to influence others, direcily or indirectly. Engineers
of a given regulatory domain are often insufficicntly aware of the wider
social ecology —the complex, interdependent systems of social life in
which the target behaviour resides.

The fragmented nature of much policy space means that decisions taken
in one policy sphere often have impacis in others (Fontaine 1993).
Agricultural policies which reduce acreage available for farming can create
pressures for excessive use of fertilizers and pesticides (Hornstein 1993
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399). Regulators who oversee the producers of nuclear power  are
unconcerned about the implications which the stringency of their regime
may have on the demand for fossil fuels {Rabkin 1989 29). The movement
to de-institutionalize mental hospital patients in the 1970s and '80s was
heralded as humane and progressive; life in ‘the community’ simply had to
be better than in the Dickensian institutions of the state. The ahsence of
mntermediate care or community-based facilities, however, resulted in new
problems of public order and homelessness, with a substantial increase in
the workload of police, welfare, and housing authorities.

Two facts of life compound this situation. The first is a common
inclination (o oversimplify problems and their solutions, a phenomenon
too familiar to dwell upon here[8]. Another is the bureaucratic special-
ization which characterizes contemporary public administration. Not only
does this produce a degree of professional tunnel vision, it creates a risk
that parochial organizational goals may dilute or displace the main thrust
of the intervention. Agencies designed to be resistant to regulatory capture
may run the risk of being too narrow and inflexible in cutlook. df course,
scientific knowledge can be ignored entirely, in deference to subjective risk
perception (Hornstein 1993: 412-420) or other political considerations
(Walker 1994: 274).

Bad planning

Ironic policy reversals may also result from bad planning. All too often
agencies lack the requisite information to enable them to perform their
task. Those agencies which do command sufficient information often fajl
to integrate it properly or even to use it.

One of the most fundamental causes of had planning is failure to leamn.
Learning failures may take a variety of forms. One can, of course, be
genuinely ignorant of precedent — oblivious (o the past. But dissonance
reduction is a more comnion human characteristic; it is much easier to
luxuriate in one’s previous triumphs than to dwell on one’s past blunders,
Unfortunate episodes of the past are more often repressed, their inherent
lessons unlearned.

Although many organizations lack the institutional memorv 1o assist in
planning, numerous models exist. Principles of aviation and maritime
safety regulation have developed systematically in response to accidents.
The cumulative wisdom which they represent make it all that much more
difficult to repeat a course of action which has previously led to disastrous
consequences.

The problem of learning failure is compounded by some common
principles of the sociology of knowledge. Those who mav be unable to
forget their past mistakes are nevertheless unlikely to flaunt them.
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Planning failures, not to mention planning disasters, are not usually
publicised, and are even less likely to find their way into the scientific
literature,

Sieber (1981: 160) suggests a number of manifestations of bad planning,
The time required to achieve programme goals may be greater than

. originally anticipated. Planners may underestimate the scope and depth of

the target problem, as well as the quantity and quality of the intervention

i required successfully to address it. Thus may shortterm gains lead

ultimately to defeat. Beyond this, policy makers tend to lack familiarity with
those paradigms such as ecology and thermodynamics which would equip
them to analyse and predict flow-on effects (S. Dovers 1994, pers,
commurnn.).

- Implementation failure

—.

P,

A final source of counterproductive regulation arises from defects in
programme implementation. This can entail resource inadequacy, lack of
coordination between the various interests involved, and failure of
oversight.

Resource inadequacy. Programmes which might otherwise succeed can fail
because of a lack of resources. This programme itself may be well
conceived and on target, but mav founder because the intervention is of
insufficient strength to impact on the problem (Sabatier 1975: 317-318).
To use an analogy, where a sufficient dose of antibiotics can combat an
infection, an insufficient dosc may in fact aggravate the disease. Just as
infrastructure maintenance deferred in order to save money may result
ultimately in greater costs, so too can half-hearted investment in a
programme lead to failure and the necessity of greater remedial
expenditures down the track.

Lack of co-ordination. The complexities of public policy often entail the
involvement of more than one organization. lmplemencation tailure may
occur because of insufficient coordination hetween agencies with responsi-
bility for or influence upon, a programme. Therc may be condlict and
inconsistencies within and between relevant agencies; organizations can
operate at Cross-purposes.

The unfortunate conseqnence of withholding land from agricultural
production was noted above. Tax concessions to Australian primary
primary producers for land clearing led to soil degradation, compounding
what is generally regarded as Auswralia’s most serious environmental
problem (Moran et @l 1991: 91).

In the best of all possible worlds, inter-agency coordinadon would be
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n_atural and flawless. But in the real world, where institutional fragmenta
tion tends toAbe- t_he rule, organizations often have their own agendas and
their own priorities (Robertson 1989). Eckersley (1995} observes that in

the realm of environmental policy, traditional bureaucratic structures and |

mechanisms of policy development are too comp: i

) partmentalized and less
able to process fee.(‘jback {Dryzek 1987; Weale 1992). The risk t}?:bt
programme goals will be displaced by organizational imperatives will
increase with the number of agencies involved.

Qvers.ight Jfailure Another factor contributing to counterproductive regul
tion is lack of monitoring and oversight. For those concerned with imga .
rather Lhan‘ substance, this may be of less interest. But for those seekin %g
effect genuine change, some kind of monitoring system is essen{i;il ]usgt as
one should take care in generalizing from successful regulatory outcome
so too should one beware of overgeneralizing from regulatory failures Thsg
fact that a particular programme is found to have néqative consequéncei
does not neces:%arily impl}_’ that the type of intervention in general is
Ezggtgejfer;ducm ¢; rather, it may be counterproductive only as specifically
‘ Some failures develop slowly enough to be noticed before causing
1rreparable damage, and corrective measures may be taken. However, therc
often exists the disinclination to perceive indicia of failure ';vhen t'hévy be ie
to appear. The tgndency to perceive favourable evidence and to mi(nim%?fe1
disconfirming fx'ldence' is particularly strong on the part of those who mayv
have a vested interest in programme success. In the domain of environ-
mental protection, spatial variability in environmental capacity and
regulatory potential renders the task of oversight all the morepdit'ﬁéult

Bad politics

Regulatory programmes and policies are often products of the political
process. In rnost places, western democracies included, politicalpsvsten(ls
function quite imperfectly. Compromise, so often the lubricant of policy
making in a democracy, gives rise to contradiction and neutralizati(?n In
some instances, potential downside risks must be accepted or overlookea as
the price of co-operation aud consent (Wilson 1984: 216).

Policy entrepreneurs, anxious to stake a claim in policy space, may
overstate the risk or may understate the benefits of a proposed ,inte :
vention. There is an abundant literature on the exploitation oFl)‘ re ulatorf»’
policy for private political or economic ends. In some respects ?011nter—
productive compliance policy is a predictable product of the political
system in which it is forged. To the extent that the shape and fun(}‘)tionin
of a policy depends upon the cooperation of varied interests, the intcrest%
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n question may seck to shape the policy in 2 manner which, in lieu of or
in addition to the professed policy goals, serve parochial objectives.

The literature on regulation abounds with examples, from classic cases
of regulatory capture, where the energies of the regulatory agency are
‘diverted to serve the interests of the regulated entity, Lo more recent
“examples where some aspect of regulatory policy may be ‘hijacked’ (L.eone
1986; Greve & Smith 1992). An illustrative example can be drawn from the
US. Clean Air Act of 1977. With the goal ot reducing SO, emissions, the
United States Congress required "best available technology’ standards for
coal-fired generating plants. A coalition of environmentalists and eastern
(high sulphur) coal producers succeeded in requiring the installation of
emission control devices called ‘scrubbers’, rather than allowing electric
utilities to seek the most efficient solution, which may have entailed
"substituting low sulphur western coal. Installation of scrubbers is estimated
1o have increased production costs by up to $4-8 billion. Eastern coal
producers, meanwhile, realized increased revenues of as much as $245
million {(Ackerman & Hassler 1981; Anderson & Leal 1991: 156).

Another example of how politics can produce unanticipated regulatory
outcomes is provided by Szasz (1986). During the legislative process
leading up to the enactment of the Resource Conservation and Recovery
Act, generators of toxic waste sought energetically (and successfully) to
avoid responsibility for waste after it was consigned to a waste disposal
contractor. The regulatory structure which emerged from legislative
compromise was quickly exploited by organized crime, and contributed to
" a thriving profession of ‘midnight dumpers’.

Flsewhere, the risk aversion which is so endemic to bureaucratic life can
aggravate regulatory impact (Wilson 1984: 918). Leone (1986: 130) recalls
the experience of one regulatory agency which was faced with the choice
between banning a certain pesticide, or authorizing its use under
prescribed conditions. As it happened, the substance was available without
restriction in a nearby state. The agency sought to ban the substance
outright rather than run the risk that it would be criticized for any harm
resulting from misuse. That the harm from uncontrolled use would most

" likely be greater than harm from controlled use was of less concern to the
agency than its public image.

At this stage, it might be useful to suggest a synthesis of the above by
offering some tentative hypotheses to explain the various forms of
counterproductive regulation. Escalation in its numerous manifestations

" would appear to result most often from bad science. Specifically, escalation
. is likely to flow from disregard or misinterpretation of causal processes,
and from the ignorance of systemic ramifications. Displacement, over-
 deterrence and opportunity costs, by contrast, are more likely to occur as
; aresult of inadequate coordination, and from political constraints.

|
3
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Spec1f'1c regulatory institutions and instrumen s may also be vulnerabl
fo particular forms of ironic reversal. Traditional deterrenclge;)la 5
oc‘f;%?;nd and Condtrol’ l1;egulation is at risk of producing displace-ma;grft

rrence, and spillover. Repulatory i i ies.
whethﬁ‘r. professional acri)visers or otﬁzr co?lrrf:'l(?ila]f?n;g;::m tzlrdlpambisj
to creative ad?}pmtion and perverse incentives, Informatior;-l;azzdncra ff
gies are at risk of unintentional enticement and unwarrant dStrf?t'e—
generation. And finally, market based instruments, such as ted I?Iir
pe\x&qllti}ftndhdeposit refund systems, may produce per’*verse incenrt?veza :

‘hether these proposed risks and [ ‘ irical s :

a“’fiit furth¢r resegrdll). Our task nowhtrtlzll(*arll%etsoetnffs ﬁgg;ﬁi:ﬁ@ﬁﬁ mUS t
of iatrogenic regulatory failure can be lessened. yeh the ik

Reducing the Risk of Counterproductive Regulation

AF this stage, it would be delightful to deliver a revolutiona
fail-safe regulatory policy. Unfortunately, there
resembling such an alluring prospect t;n the
somewhat anticlimactically,
largely from common sense
inglored at one’s peril.

‘here is an important role for evaneelism i : i it
mobilization andenarketing arertzi::g:lhf:ltlllr; I:ég::llll‘;igr,‘i e POllthﬂl
evangelistjs are better at these tasks than are sceptigcs Bu?sce:t:‘;r?rlse’ o
ai essentla_l role, for as they never tire of remindinc; us, if solinlcshtp?rmay
go wrong, it often does. A less visible, but no less imTaoxigant rolff isl?ﬁatzl;

analyst. An effective regul; ; ; : N i
A e, ve regulatory regime will probably required the efforts of

: ry new recipe for

s nothing remotely
horizon. Rather, and
one can offer some basic principles derived
- Their saving virtue is that they can only be

Scepticism

One‘rn_lght Suggest an ongoing role for the institutionalized sceptic, wh
.mlc.-, 115 to pose hard questions. Such a role is best not Conﬁnedpt 5 Oie
mdn_nd.gal, lest he or she he typecast as the resident cynic 0315”}1186
credibility be subject to devaluation. In any event, every regulaf 1y agencs
would benefit from accumulated wisdom ab(;ut trl)qc
regulatory interventions can backfire. From such a k
regulatory programnme proposals can be tested :
potential derailments and their underlyin
scepticism be voiced from within, for if i
voiced from without. The regulatory age
critics is looking for trouble. '

gulatory agency

. F . /
ways in which
nowledge base,
against a checklist of
g pathologies. It is best that such
18 not, it will almost certainlv he
ncy which ignores its potential

i
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iﬂnalysis

}Regulatory planners should recognize that complex systems often generate
‘negative by-products. Ideally, regulators should make ap effort to under-
'stand the systems in which they propose to intervene, and the processes
'which they they propose to disrupt. At the outset, problems should be
framed in a manner which guides the choice of strategies for inter-
vention[9]. Regulators should look beyond the superficial, mechanistic
idoctrines of opportunity and deterrence, and understand the psycho-
! logical processes, social organization and economic systems in which target
]behaviour is embedded.

| Given the density of policy space, planners should also attend to the
political and administrative systems on which their programmes will be
“impinge. A grounding in principles of ecology and systems thinking will
wseful in this regard. Those who design regulatory programmes would do
well to engage in ‘pluralist planning’ (Chan 1979) and devise scenarios
_from a variety of institutional perspectives. They should invite independent
“analytical criticism and the search for likely interactions which may be
overlooked by a programme's designers. Information ahout the likely
“ repercussions of regulatory policy should be shared with those instinutions

!'and interests who would be impacted; this would permit the design of

means to mitigate the adverse consequences in question.

To the extent possible, regulatory designers should endeavour 10 model
a proposed intervention, and anticipate the ramifications of their
programme, especially the programme’s potential downside risks. Planners
should then seek to structure their intervention in a manner which would
minimize the negative externalities in question. The choice of regulatory
instruments should serve to neutralize or otherwise counteract those
negative tendencies which cannot be ‘designed out’.

Special care should be taken in the design of public information and
warning protocols. Negative communication sirategies can enhance fear
without reducing risk. Delay and additional cost occasioned by careful pre-
testing may well be a worthy investment.

The risk of being blinded by public pressure for a quick {ix is a commion
feature of contemporary politics. The tendency to be dazzled hv a
particular technology or method may lead to its overuse and eventually to
its dintinishing effectiveness. Interventions which have particular symbolic
value or resonance should not be embraced uncriticallv.

Regulators would be wise to consider those elements of a target sysiem
that might subvert their regulatory objectives. The principle of anticipatory
diagnosis should be a basic feature of regulatory planning Sieber (1981:
200) This might entail routine ‘forward mapping’ or scenario writing: “the
ability to think about what could possibly go wrong and who has an
incentive to make it go wrong” (Weimer & Vining 1992: 3313, Put simply,



!
:

A ket Tt BT IR T

34 PN Gmbosky

Counterpraductive Regulation 365

the best safeguard i
§ against . . . . . . . - ..
g g counterproductive compliance policy is systen policy makers is to contain that risk within rcasonable limits. Just as

atic and rigorous planning.

engineering failures can be the basis of subsequent design successes, so Loo

Antici ; : .
leda‘,i};atf grg4p lzlég;égc;;ecel?; (?illvto POCI;CY de\"elo'pmem (Pressman  tan the analysis of counterproductive regulatory activity be instructive.
interventions are best undertaken oﬁlvna‘jff Sdrerplndlng that large scaly At first glancg, r.hc picture patpted above might lead the fam_thearted 1o
subsequent to piloting or pre-testing Ber ctailed problen? framing ang conFl_ude that life is simply too difficult and complex[101. But life goes on,
regulatory programmes, o indeed flgl : ut du_fh]le they are in operation: decisions must be_mac!e, and rl'sks must be [ake.n: The challenge is Lo_q‘ea(c
inn feedback U{eChanism,s monitorif (o] Sttu 1‘cs, should.mcorporate buil Stmctpres and situations which enable c_lecmop makers to anticipate
the event that negative C’OUSCQUGI’ICCgS S?/tzems and contingency plans, iy ne_g{itnfe consequences, to prevent them if P0551ble, and wherel not, to
1981: 23; Pressman & Wil 8 'rt to become apparent (Siebe| mnirmze their impact. The consequence will be better regulation, not

tldavsky 1984; 222-228). Early warning of necessarily less.

C & [)
N ¢ tr nt or lIl()dlﬁC tion lll(f nee or su
([ Slllll trton ma rmi (?fill(?lllﬁ ation. d f
Ci ,
1 g nc plannlng Should be Ob 10US. Of cours , 1 ntio W 0(5
ontinge 7 vious Irse nterve s }[ i

gnificant passage of time | Acknowledgements

ef.fects may not become apparent until after the si
are less amenable to corrective feedback.,
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incent,is'\?ewyl:’lo design regulatory programmes should be atruned to existin [
gt i sqilicturcg, and seek to envisage how their proposed intervemioﬁ
should b ph Otl)’l those structqres (Hornstein 1993). Regulatory strategies
e tlexible and dynamic, adaptable to unanticipated responsegbv

Fhe regulated (Makkai & Braithwaite 19945). Where the intervention wilj

Impact on a market, they should e i
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will entail. ' Our to anticipate what that Hmpact

Conclusion
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nalyans profession(] fn_lle 1c§l practice. Indeed, the very purpose of
Mg pro al 'al ure 1s to improve professional performance.
re » 1L 1S conceivable that some re
positive unintended consequences. The pleasant task
dlilitOUS regulatory ouicomes is left (o another time
pmdzilnc);igi ;hosreowz;v(ljﬂltan fllntere§t In regulation would regard it as the most
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Notes

1 The understandable human tendency to oversimplification afflicts analyses of
regulatory policy no less than other matters. Policies rarely achieve unqualified
success or resull in unmitigated catastrophe. Sieber (1981} distinguishes between
interventions which have a posilive impact, (those with a null outcome. and those
which produce negative consequences. As will he noted, regulatory interventions
often have differential impacts, depending on context and target.

" 2 The offer of bounties for pest eradication may also escalate the problem. Some
time ago, a Latin American nation offered bounties for the extermination of a
dangerous scorpion. More individuals were bitten in the search for the exwremely
poisonous pest than would have been the case in the normal course of events, 1
am indehted to Al French for this observation. Pest eradication campaigns may
also produce perverse incentives, as noted bejow.

3 T am indebted 1o Bill Plummer for this observation.

4 By conurast, we noted ahove in the discussion of escalation how new challenges
may inspire some targets of regulation to engage in creative adaptation.

5 Makkai & Braithwaite (19948) identify the persopality trait of emotonalitv as
likely to provide the basis of a defiant response 10 4 deterrent regulatorv posture,
especially when regulatory enforcement is perceived as mistrustful and challeng-
ing to one’s professionalism. For another illustrative anecdote, sce Leone [1986:
1823.

6 A rccent observer of policy failures in general criticizes the tendency of
governments to focus their attention too far down the chain of causation, where



366 P N. Grabosky

Counterproductive Regulation 367

problems and interventions are most visible (See Janicke 1990: Ch. 3, sce also | Dovers, Stephen (1994) Recreational fishing in Ausiralia: review and policy issues.

Boyden 1987: 22).

Dovers (1995) identifies as particularly problematic the lack of baseline data,

relative absence of long term ecological monitoring, and the short-term focus of

much environmental research.

8 One may speculate that the tendency to oversimplification is reinforced by the
adversanal discourse which characterizes English-speaking democracies.

9 Dovers (1994) idendfies a set of key attributes for problem framing in the
domain of environmental policy. They include spatial scale of cause and effect;
magnitude, timing and longevity of possible impacts; reversibility; mensurability;
complexity and connectivity; nature of cainse(s); relevance to the given political
system; availability and acceptability of means; public concern; and existence of
goals.

10 An even more cynical interpretation would contend that concern for perverse

effects represents a reactionary embrace of free market principles. Sce
Hirschman (1991).
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