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The Constitution of the State

The authericy of the state, it has been argued, Is absolute. Being itself the source
of law, no concepr of fundamental law thar hinds the state can 2xist. ‘Those who
' peal to ‘highes” law—whether divine, natural, or customary law—do so only
bry treating the state as an insticucional apparatus of rule, that is, by reducing the
Jgoncept to just one of its aspects. The state is not simply an instirutional arrange-
_meny; in its juristic meaning, it is a scheme of incelligibility, The question then
wrises: what is the nature of this scheme?

The means by which the question is to be addressed should now be clear: the
nature of the scheme can be explained only through the medium of law. Buc
this type of claim often leads to error: although this scheme of intelligibility is
evealed through law—specifically, public law—=by public law here is meant droiz
.pafirigue or Staarsrecht. "This understanding gets blurred because of a generalized
asage of the term “law’. Stein, for example, may have been basically correct when
suggested that “law is essentially an element in the organism of the staie; it

T

herefore takes form from the life of the state, and its value is dependent upon
whether it accords with the state in its fundamental idea and specific manifesta-,
ions’! But even Stein, one of the mosr astute nineteenth-century German schol-
rs of the srate, fails fully to bring out the distincrion here berween positive law
nd Siaatsrecht. Only once Staatsrecht is recognized as the concept of the state
made manifest, can the basic question be reformulated: how is the state consti-
tuted? Alrernatively, does the state have a constirurion?

1. 'the Concept of the Constitution

The most detailed and profound analysis of the various concepts of the term ‘con-
stitusion’ is Schmict's Constitutional Theory, Pare 1 of which examines its various
usages and promotes a distinctive understanding.? Schmite’s treatment deserves

Y Lorenz von Stein, “Zur, Charakeeristile der heutigen Rechtwissenschaft’ 1841 Deutsches

brduch fiir Wissenschaft und Kunst 377, cited in Krnst-\Wolgang Béckenforde, State, Suciety and

iberty; Studies in Political Theory and Constiturional Law (New York: Berg, 1991), 5 (n 14).

2of Carl Schuite, Constitutional Theory (1928] Jeffrey Seitzer (trans} (Durham, NC: Duke
niversity Press, 2008}.
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close examination. He begins his study by rejecting the most general sense of
the concept, that is, the constitution as the essence of the thing. Since all people,
things, and associations could be said to have a consticuzion tn chis sense, Schmict
dismisses the idea as yielding no precise meaning. A clear concept emerges only
when the rerm ‘constirurion’ means the constirurion of the state. Schmiti engs ge‘s
in a syscemaric analysis of this concept of the constitution, disringuishing botl it
existential and normative meanings and between whar he calls the absolute and
relarive concepts of the constitution.

Schemitt’s account highlights many of the ambiguities thar have arisen in our
underscanding of the constitution, clarifying much of the confusion that sur
rounds it, Although his mode of analysis draws oo sharp a distinction between
existential and ideal understandings, ultimately failing to provide a convincing
account, his investigations are important. In particular, Schmitt’s analysis helps
us draw a clear distinction between two concepts of the constitution which are
fundamental to the exercise of unearthing the foundations of public law. This is
the distinction between the constitusion of the state and the constitution of the
office of government.

1n order to explain irs significance, we must frsc follow Schmiit in making a
distincrion between the absohuze and relative concepts of the term ‘constitution’;
since our key objective is to identify the constitution of the state, we can chen dis-
pose of the relarive concept. This relative concept of the constitution has arisen
because of the modern tendency to think of constitutions as formal documenss.
Such written constitutions have, for a variety of reasons, come info existence at
particular moments in time. Alchough in the early stages of constitution-mak-
ing these processes were often rreared as codificarions of existing constitutions,
the written constitution was eventually irself taken o be ‘the constiturion’. The
constitution is thus assumed o be a text, the text is treated as a statute, and, in
the course of time, the constitution is conceived as a document containing a set
of individual consriturional laws. These modern developments, Schinier argues,
lead te what he calls relativization, '

Relativization of the constirution means that ‘the concept of #e constitution
is lost in the conecept of individual constirutional fzw’? That is, there is a ten-
dency to tieat provisions contained in wrirten constitutions, ipse facte, as con-
stitutional provisions. This is wrong: there are, Schinitt notes, many provisions
in consticutional documents thar are in no sense concerned with cthe fundamen-
tals of rhe constitution of the stare. Provisions that, for example, establish state
school teachers as civil servants, or require the preservation of theclogical fac-
ulties in universities, or require notification to be given before helding assem-
blies are simply ‘stasutory regulations, which became constirutional laws when
incorporated inio “the Constitution””* They are treated as ‘fundamental” only

3 Thid, 71. 4 Thid, 67.
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The formal definition of the constitution reduces 1

ation hias
“the emergence of the constitution of government, in contrads
f;»le constitution of the state,

“. The point Schrmitt makes is thar the relative concepr of the constiteris
torts understanding of the nanure of the activity. The absolute concept of the
“constiturion is, by contrast, not a merely formal condition. It is a substantive con-
dirion, one that directs us towards the constitution of the state, But hefore focus-
ing directly on the constirution of the state, it is necessary ro distinguish between
“ywo absolute senses of the concepr of the constitution. Although in its most basic
meaning, the absolute concepe of the constiturion of the state refers to the polis-
jcal unity of the people, Schmitt distinguishes between the existential and ideal
senises of the concept. Only through the existential meaning of the concepr are
iwe able to specify the consrirution of the state.

. The distinction is this: whereas in the ideal sense the consritution is only ‘a
closed sysiem of norms’, the existential concepr of the constirution refers to ‘the
“complete condition of political unity and order’ The ideal sense cherefore desig-
nates not a concrete exdsting unity’, but only a reflective, ideal one’ Schmirs
“two ahsolute sensss of the concepr reflect the distincrion between fact and norm,
and his argument requires that the purely normarivist cancepr of the constitution
be rejected.

wrriczen laws, What Schmicr here refers 1o as relativiz

Schmittaccepts that since it regards the constitution as ‘a unified, closed sywiems
of higher and ultimate morms’, the ideal sense addresses the constitation 25 an
‘absolute concept” But although the term ‘constitution’ here denotes unity and
‘otality, the ideal sense is only an expression of the normative legal framework: of
the state. This normativist concept transforms the state into a formal legal arder.
The state is conceived as a system of norms that can be traced back to a basic norin
which establishes the system as a closed unity. In this concepr, the stare exiscs
_only as an imperative entity, a system of norms. And wirthin this syster the basic
‘norin is the constitution.®

- % Ibid.

§ Thid, 59.
-7 1hid, 62.

8 It is evidene thar Schmitrs comments on this concepr are directed primarily at Kelsen’s
tate theory: see, eg, Hans Kelsen, Hauptprobleme der Staatsrechtslehre, entwickelt aus der Lebre
om Rechtssdsze (Titbingen: Mohr, 2od edn, 1923); Hans Kelsen, Aflgemeine Staatsiehre (Berlin:
pringer, 1925). Schmitt argues that Kelsen “portrays the stare as 2 system and a unity of legal
orms ... withoui che slightest effort to explain the substansive and logical principle of this “unity”
and of this “system™ ... The political feing or becoming of the state unity is transformed into thar
which mercly funcriens, the opposition of being and the normative is constanty mixed up wich
that of substantial being and legal functioning. However, the theory becomes understandable when
e sees it as che final product of the. .. genuinc theory of the bourgeois Rechisstaat’ {(Schmitr,
aboven 2, 63--64). Kelsen's theory, it might be noted, is neo-Kantian: see above ch 4, 120-127.
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Tn the normativist concepr, the constitetion is the seare. Bur chis equation i3
achieved only by reducing the concept of the state ro that of the legal order. Once
the state is thus reconceptualized, the relationship berween state, sovereignry,
constitution, and law can be reworked: the constirurion is the state, the state is
the legal order, the constitution 15 the basic norm of that legal order, and sov-
ereignty expresses the torality of norms in thar autonomous legal order. Tt then
becomes possible ‘to designate the constitution as “sovereipn’’ or even, as some
advocates of the bourgeois Rechissiaat have put it, 0 declare the sovereigniy of
reason, of justice, and of other abstraceions’?

Tn opposition to such claims, Schrmitt argues that a normative system casnor
validate a positive constirution: the norm ‘can be valid because it Is correct’ buy
the ‘logical conclusion, reached systematically, is natural law, not the positive
constitution’.X? That is, the normative concept ends up being jusiified by a set of
substantive principles. Bur i, as is proposed in the normative concept, all matters
of history, politics, and morality are eliminated from rhe ficld of jurisprudence,
such an approach cannot address questions of authority. Instead, the normative
concept of the copstitution presents the constiturion as a self-positing and seif-
sustaining system of norms.

¢ constitution can be valid in a positive sense only “because it derives from
a constitution-making capacity (power or authority) and is established by the
will of this constirution-making power’!! This ‘will’ denotes ‘an actually existing
power as the origin of a command’'? Schmitt’s argument against normativism is
clear: there can be no closed constitutional system of norms that forms itself as a
systematic unity unless this unity arises out of “a pre-established, unified will'!?
Rather than being rooted in norms, constitutional unity and order ‘lies in the
political existence of the state’'* Taking the Weimar Republic as his example,
Schmitt argues that the uniry of the Republic rests not on the 181 articles of
the Weimar Constitution but on ‘the political existence of the German people’;
the ‘will of the German people’, that is, ‘something existential’, establishes ‘the
unity in political and public law terms’*? The constiturion originates from an act
of will, and specifically from an act of the ‘constitution-making power’'® This
brings us fo the existential sense of the absolute concept of the constivution.

Schmitt identifies three distinet, though related, existential meanings of the
constitution. These meanings have simjlarities with the three aspects of che state
expressed in the cradition of Staarslehre.

First, there is ‘the concrete, collective condition of pelitical uniry and social
order of a particular state’. The state ‘does not have a constitation, which forms
itself and functions “according to” a state will’; rather, ‘the state /s constitution,
in other words, an actually present condition, a status of unity and order’’”

9 Schmitr, above n 2, 63. 10 hid, 64. U Thid.
12 [hid. 1% Thid, 65. 1% Thid.
15 Thid. 16 Thid, 75. 17 Thid, 6.
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chough Schmite does not refer specifically to rerritorial exclusiviry, this for-
wlation is analogous to the notion of the state as a territorially defined starus
of independence and unity; that s, as ‘?ma.ﬂgeéfet Bur there are elements thar
‘may be even broader in its grasp. As is evident from a parricular illustration he
 Presents, Schmitt’s concept of the state underpinning the constirution seems
similar to the idea of the state as a scheme of mmlhwibﬂaty "The song of a choir,
hie argues analogically, remains that same even “if the people singing or perform-
nig change or if the place where they perform changes’, because “unity and order
csides in the song and the score, just as the uniry and order of the state 1esidF‘5 in
t‘i constitution’.!®

" The second existential meaning is thar of the censtirution as an expression
{ a concrete type of ordering, specifically of supremacy and subordination. Tn
‘this, the constitution is equivalent to state form, whether monarchy, aristoc-
“racy, or democracy. This is not an expression.of a legal principle as such, but
f an already existing state of affairs. Tn the sense Schmict intends, once again
‘the state is a constitution’; that is, ‘it 4 a monarchy, aristocracy, democracy,

‘constitution’'? The political shape taken by the state and reflecred in its consei-
‘tutional arrangements is not simply the product of legal form; it is 2 lived con-

rule, this second existential meaning of constitution closely parallels the aspect
-of the state as Staatsgewall,

+‘The third meaning incorporates an active element into the concept of the
constitution. This reflects the notion thar the state is not simply something that
exists; it is simultaneously an entiry thar is always emerging, This third meaning

of constantly renewed formarion and emergence of this unity from a fundamencal
or uitimately effective power and energy’?® The constiturion of the state in this
understanding expresses ‘the free formation of cthe stare will’ and ‘the state order
is the organic expression of the will so formed’?! Since that will ‘incorporates
individuals into the living bedy of the state organism’ and ‘recognizes itself as
the personal umty of the wili of all free personalities that is determined through
selt-mastery’,?? this third meaning reflects Schmitt’s undersranding of the aspect
of the state as Staarsvolk. By locating the essence of constitutional underscanding
N9t in a static form but in a set of actual relations, this third exiscential meaning
highhghts the relarional aspects of constitutions and alludes to the people as a
politically existing entity capable of action.

In emphasizing the existential sense of the absolute concept of the constiru-
tion, Schmitt’s objecrive is to specify the constiturion of the stare. He thereby
tescues the concept of the state developed in the German tradivion of Staarslehre

1% Ibid. Cfabove ch 7, 205-208. 2 Thid.
26 Tbid, 61 {emphasis in original}. 2! Thid, 62. 22 Thid.

council republic, and it does not Aave merely a monarchical or other type of

dition of order. Since Schmirt here focuses on the instirutional arrangements of

expresses ‘the principle of the dynamic emergence of political unity, of the process’
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from the disintegrative effects of late-nineresneh-century positivism promoted
by Gerber and Laband and refined by Kelsen. Schmitt brings the sociclogical
clements back into our understanding of the state, re-connecring with the earler
work of scholars such as Roteeck and Lassalle, who had argued for 2 critical
distinction between the formal constirucion and the true constitution of a stats,
in his celebrated lecrure in 1862 on the nature of constitutions, for example,
Lassalle claimed that while the formal constitution (what Schmier calls either
the relative or the normativist meaning) consists of the rules written down, the
material constitution as ‘fundamental law” {the existential meaning) expresses
‘the actual power relationships which exist in 2 given society’?? And although
power relations are generally given written expression, Lassalle argued that the
written constitution is an adequate formulation ‘only in the one case.. ~when it
corresponds to the real constitution, the real power relationships which exist in
the country’ >
Schmitr argues that the concept of the constitunion rests on a distinction
herween the constitution and constitutional law, Censtitution-making, he
argues, is not merely an exercise in norm construckion; it TeQUTes the forma-
tion of a polidcal unity. This existential concept of constitution is analogous 1o
the basic political pact (the social contract) which founds a political unity {the
state). Te must always be distinguished from the particularicies of an insticurional
form of government, that which may be called the constitution of the office of
govmnmnelnt.25
The significance of this distinciion is revealed when we consider Schmiri’s
~claim that ‘new forms can be introduced wichout the state ceasing to exist, more
specifically, without the political unity of the people ending’*® The tounding of
new states, such as the Unired States in 1775, or revolutionary changes in polit-
ical order, such as in Frapce in 1789 and Russia in 1918, might cause us 1o think
that the establishment of a new constirution always leads to the founding of a new
state, bur this is not the case. When, for example, the Weimar Republic was estab-
lished, the decision was made by the German people by virtue of its conscious

2% Terdinand Lassalle, ‘Uber Verfassungswesen’ in his Gesampwerke biric Blum (ed) (Leipzig:
Phay, 1901}, vol 1, 40-69, 45 (see above ch 7, 191, n 45).

24 Thid, 51, Lassalle’s approach follows in the train of Burke whe rejected the idea of a formal
constituton, a ‘scherme upon paper’, in favour of ‘a living, acting, effective constizucion’: Edmund
Burke, ‘On the Present Discontents’ [1770] in BW Hill (ed), Edmund Burke on Government, Politics
and Society (London: Fontana, 1975), 74119, 102. The most profound influence, however, was
Hegel: GWT Hegel, The Philosuphy of Mind [18301 W Wallace (trans) (Oxford: Clarendon Press,
1971), §540: “what is. .. called “making” a constitutionis...a thing that has never happened in his-
tory ., .a constitution oaly develops from the national spirit’.

5 Although Schmite does nor refer to Pufendorf on this point, his argument has parallels with
the distinction that the latter draws between the pact o found a scate and the pact to establisha con-
stitution: sec Samuel Pufendorf, On the Duty of Man and Cirizen According to Natural .aw |} 673}
Michacl Silverthorne {trans) James Tully {ed) (Cambridge: Cambridge University Press, 1991}

26 §ehmitt, aboven 2, 75.
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'?oiiti«cai sxistence as a people’.’” The state—rthe political unity—preceded the
establishment of a constitutional frame of government.

5chmitt’s distinction berween marerial constinstion as political uniry and for-
:ma] constitution as institutional frame has fve significant implications for the
lateer. First, the formal constirution is not self-authorizing: it is valid only by
“yirrue of an existing political will that establishes it. Secondly, its validity there-
“ fore does nat rest on s normative correctness or its cenceptual un ity; rather,
constiturional laws are valid only because they presuppose an underlying ‘mater
“ial” constitucion, Thirdly, it follows that it is an error to treat the formal consti-

tution as ‘an exhaustive codificarion, since ‘the unity of the constirution lies not
“in the constitution jtself, but rather in the political uniry, che peculiar form of
existence of which is determined through the act of constirution making.?® This
point leads, fourthly, 10 a recognition of the legitimacy of provisions that auchor-
‘ize the suspension of constitutional laws during a ‘stare of exception’, since such
provisions preserve the material constiturion?” Finally, there are discincr Himits
“to the formal pewers of amendment conferred by provisions in constitutions.
““The power ‘should not be taken 1o mean that the fundamental political decisions
thar constitute the substance of the constitution can be eliminated ar any time
by parliament’? The Reichstag could not therefore nse the provision in Arricle
76 of the Weimar Constitution (stating that the Constirution can be amended
by a two-thirds majority legislative decision of the Reichstag) to transform the
Republic into an absolute monarchy, and a ‘majority decision of the English
[sic] Parliament would not suffice to make England into a Soviet stare’3! This,
Schmirt claimed, isa type of pure formalism which is wrong ‘both politically and
jucistically’s ‘Only the direct, conscious will of the entire. .. people, not some par-
liamentary majority, would be able to institute such fundamental changes’#?

27 Tbid, 77.

8 Thid, 76.

# Seein particular Art 48 of the Weimar Constitution, which stated, in pare: “Ifin the German

Eeich the public security and order are significantly discurbed or endangered, the President can

teilize the necessary measures to restore public security and order, if necessary with the aid of
fined force. For this purpose, he may provisionally suspend, in whole or in part, the basic rights

sestablished in Articles 114 [freedom of the person/freedom from detention), 115 [inviolability of the

fiome], 117 [inviolability of cortespondence], 118 [freedom of speech and expression], 124 [freedom
Fassociation], 155 [right of property|’. Debare over the funcrion of Art 48 generated a huge litera-

‘taire, on which, see Peter C Caldwell, Popuiar Sovercigney and the Crisis of German Constisurional

Law: The Theory and Practice of Weimar Constitutionalism (Durham, NC: Duke University Press,
997}, 107-116. On the use of the Art 48 power, see Clinton 1. Rossiter, Constitutional Dictatorship:

Crisis Government in the Modern Democracies (Princeton, NJ: Princeton Universicy Press, 1948),
73. Sce further below ch 13, 399402,

* Schmitt, above n 2, 79.

31 Thid, 7980, ;

% Tbid, 80. See now Jndira Nehr Gandhi v Raj Narain (1975) AIR 1975 $C 1590 (Supreme

Goure of India invalidated the 39th Amendment to the Constitution on the ground that it

ringed the basic structure of the constimution); Rory O"Connell, ‘Guardians of the Constitution:
Wticonstirutional Constitutional Norms™ (1999) 4 fournal of Civil Liberties 48-75; Gary Jeffrey
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Schmitt’s clairn abour the primacy of the material constitution is significant.
His analysis reveals how ex faese unqualified constiturional provisions are to
be interpreted and alse, more generally, the source of coherence of the formal
constirution. But it also suggests that what a formal analysis of constitutional
documents mighe treat as marginalia, actually have a cricical importance. He
huseraces this with reference o the Preamble of the Weimar Constitution, which
states thar ‘the German people provided itsel £ this conseirution, and to Article
1.2. which reads: ‘State authority derives from the people’. Such clauses, Schmite
argues, are not constitutional laws, or statutes, ot even framework laws or fun-
damental principles, but acither are they something minor, unworthy of notice,
They are, he claims, ‘more than statures and sets of norms. They are the con-
crete political decisions providing the German people’s form of political existence
and thus constitute the fundamental prerequisite for all subsequent norms, even
chose involving constitutional laws'33 These general political statements provide
the bedrock —the substance—on which the srructure of legality and normative
ordering in the regime rests.

Schmites Constitutional Theery is a treatise written wirhin the tradition of
Staatslehre. lts primary objective was te rescue the concept of the state from the
relativizing tendencies of late-ninetesnih- and early-twenteth-century neo-
Kantian legal pesitivism, Despite its ostensible focus on constiturional theory, its
main message is that the concept of the constirucion refers o the constiturion of
the state, and therefore that the nature of the constitution can only be grasped by
first recognizing the state as an existential unity. Schmite thus draws a clear dis-
cinction berween constirution and constitutional law. He is able to do so because
for him constirution refers to the state as a sovereign entity of indivisible author-
ity, reflecting its character as a political unity. As a consequence, the essence of
the constitution is not contained in a statute or a norm, but in the fact that the
constitution is an existential phenomenon giving shape to the political unicy of
the srare.

1. "The Normative Power of the Factual

Ts Schmitt able, through his reworking of Staatslehre, o Furnish 4 conviacing
juristic account of the constitution of the state? When, for example, Lassalle

xtended his argument on the nature of constitutions to claim rhat ‘constitu-

tional questions are primarily not guestions of Recht but questions of power**

Jacobsohn, ‘An Unconstitational Constiturion? AComparative Perspective’ (2006} 4 In ternational
Journal of Constiturional Law 460487

% Ibid, 78.

34 Tassalle, above n 23, 68: Verfassungsfragen sind wrspringlich nicht Rechtsfragen, sondern
Machtfragen; dic wirkliche Verfasung eines Landes existiers nur in den reellen tarsichlichen
Muachtverhdlinissen, die in einem Lande bestehen; geschriebene Verfassungen sind nur dann von
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he limitarions of juristic analysis seemed to have been reached. Is chis also the
ase with respect to Schmirt’s analysis? Schmirt’s basic argument is rhat it is not
‘the constiturion that sets up the state, but the state rhar undertakes to establish a
i eonstitution. Tn his framework, it follows that the state, as a polivical unity, is an
':‘éﬂfiiy that is factually given, and thac ‘the relative homogeneity of the people is
‘also factually given rather than a normative postulare’ 3% But if the state is indeed
- ip existential entity that precedes the formal constirurion, is it possible to talk in
j:ﬂ riscic rerms about the constivution of the stare?
© The specifically juristic question is this: how can the sovereign entity of the
“gtate be subject to law? If the state is only a legal phenomencn, as neo-Kantian
theory suggests, then the problem simply evaporates: the state is the legal orde
tout court. But if the existential (sociological) aspects of the state are accommo-
dated with law conceived as a norm backed up with coercive power, then we are
faced with a situation in which right is reduced ro might.
This is the contradiction that Jellinek sought to resolve with his two-sided the-
ory of the state ®® In Allgemeine Staatslehre, Jellinek argued chat che state has two
faces: the normative or legal side (Rechs), and the factual or power side (Machi).
The state presents itself both as an expression of the autonormy of the legal order
and as an expression of the ultimate power of command. For Jellinek, these rwo
faces of the state do not present themselves sequentially, with the exisrencial-
power side appearing before the ideal-normative side. They preseni themselves
simulraneously and are directly linked: the state may have supreme power to gov-
ern, but this power is limited by the constitution and the laws of the state. This
claim provided Jellinek with the solution to the problem, based on his theory of
auto-limitation (Selbstbeschriinkung). His argument takes the form of a series of
precepts: :

A power o rule becomes legal by being limived. Law is iegally limized power. The poten-
tial power of the ruling commonwealth is greates than its actual power. Through auro-
fimiration it gains the character of legal power. Such auro-limication is not arhitrary. i.e.,
whether the state actually wanis to cultivate this is not something thar lies at the srare’s
sleasure. The limiracion is, in rype and extent, disclosed through the entire antecedent
- process of history. . .. Staatsgewalt is thus not power (Gewalt) per se, but power exercised

Wert und Daner, wenn sie der genaue Ausdruck der wivklichen in der Gesellschaft bestehenden
Macktverhiltnisse sind—das sind die Grundsitze’ (Constitutional guestions are basically not legal
Questinns, bur questions of power; the actual constitution of & country exists oaly in the acrual
wer relations that emerge in that country; written constitutions are oniy then of value and
durability when they are the exact expression of the actual power relarions that emerge in that
ociety’).

- Bmg-Wolfgang Bickentirde, “The Concepr of the Political: A Key w0 Understanding Carl
chmitr's Constirutional ‘theory’ in David Dyzenhaus (ed), Law a5 Politics: Carl Schmitt’s Crisigue
Liberalism (Durham, NC: Duke University Press, 1998), 37-55, 4243,

120 Seeabove ch 7, 192194,
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wirthin internal legal iimits, and hence legal mower. Consequently, all governmental
actions are subjected to legal evaluation.™”

The noticn that power is transformed into law as It assumes a normarive charac-
ter does, of course, suggest a sequence. Bur this hiscorical development, Jellinel
suggests, has o be reinterprezed juristically, He does this by posing the critical
question of how parterns of human conduct acquire normative force. Hlere, he
involes the phenomencn of ‘the normative power of the factual (die normative
Kraft des Faktischen)?®

This notion of ‘the normative power of the factual” provides Tellinek with 2
method of inking the two sides of bis theory of the state and overcoming the gulf
between facts and norms. In this sense, his ideas follow in the steps of Spinoza.
Spinoza not only drew a similar disunction between norm and fact in the frame
of the state—that is, between the right of rule {poiesias) and the actual power to
realize governmental objectives (potentia). He also claimed chat efficacy isa con-
dition of validity: right exists only so long as the ruler is able to ensure that his
will is obeyed.® Spincza was drawing a distinction between the philosophical
and the sociclogical idea of a norm: whereas a norm is valid in a philosophical
sense when it is identified as an intrinsic part of a coherent scherne, in the socio-
logical sense norms exist only by chserving what happens if they are infringed.
Although Jellinel’s approach has similarities, he innovates by offering a specific-
ally socio-psychological explanation.

Jellinek’s psychological method runs as follows. He recognizes thar ‘law leads
a double-life’ between what he calls existence and validity (Sein und Gelter), chat
is, between being a social force in human conduct and forming a suucture of
norms 20 But racher than analysing the structure of ethical and legal norms, he
seeks to capture the inter-connectedness between facticity and validity. He does
so by highlighting the ways in which ordinary life is organized and the modes
of hurnan interaction governed. This is a world in which a multiplicity of norms
emerges in an inchoate and unconscious manner. Social norms governing inter-
action, more commonly labelled customs or practices, are best studied, Jellinek
suggests, by analysing how children develop and become socialized.*! This shows
s how norms hecome enfolded into the ordinary ways of human interaction.

¥ Georg Jellinek, Allgemeine Staatstepre (Betlin: Springer, 3rd edn, 1922), 386-387: Fine
Herrsgewals wird dadurch zur rechtlichen, dafl sie eingeschrinke ist. Recht st vechelich beschrinkse
Macht. Die potenticlie Macht des herrschenden Gemelinwesens ist grifier als soiner actuelle, Durch
Selbstbeschrinkuny gewinnt sie den Charakter der Rechtsmachs. Solche Selbstheschrinkung ist keine
willbiirliche, d.h. es ist nicht des Stiaases Belichen gestelli, ob er sic iiberhaupt iiben will Dhurch den
ganzen historischen ProzefS, der il vorangegangen. ist dem Staate Avt und Maff dieser Beschriinkung
gegeben. ... Staangewalt ist daber wicht Gewalt schlechihin, sendern innerhall vechtlicher Schranken
geiibte Gewalt und damit rechiliche Gewalt. Damit sind alle staatlichen Akte rechtlicher Wertung
unterworfen’.

38 |bid, 357344

3% Seeabove ch 3, 102-106.

4 Jellinek, above n 37, 138, 337.

41 3bid, 337-340.
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. Jellinelc’s method drew on ideas circulating in Burepean choughs arcund rhe

arn of the century.®? It had similarities with che ideas of the institurions) the-
ists of public law whose work Aourished in France dusine the same period.
nfuenced by an existential philosophy thar the world comes first, then aware-
tiess of it, and only thereafter human reflection on it, the institutionalists argued

hat juridical rules are secondary, existing only ro limit che powers of individuals
nd institurions, these larrer being the rrue sources of action.*3 Wich respect to
he normative power of the factual, Hauriow, the leader of this school, claimed
“that ‘the juridical situations thar seem self-sustaining [drosr sbjectif] are in real-

y bound to ideas that remain subconsciously in the minds of an underermined
namber of individuals’ 4 These ideas ‘live in us without our realizing it, they
“influence our judgments and our acts’, and they breathe life into objective law. %5
The general message—one that Jellinel’s method highlighted—is thar state
power has normative force essentially by virtue of its existence.
** Dahrendorf called Jellinek’s notion of the normacive power of the facrual ‘the
‘piccure puzzle of legal sociology’ (Vexierbildern der Rechissosiologie) 4¢ And so i
‘must remain becanse although the ways in which customs, practices, and norms,
‘einbed themselves into the structrire of social reality are central to an inguiry
nito che foundations of public law, Jellinek had no more success than Schmirr in
explaining the nature of the relationship between factand law.47

“One way in which both Schmitc and Jellinek fail is by maintaining ¢hat power
is an empirical phenomenon®® On this peint the existentialism underpinning
French institutional scholars marks a real advance.®? Tn the frame of political
jurisprudence, however, political power is a phenomenon generated th rough aile-
glances amongst and between people.®” These allegiances manifest themselves
as sets of practices. The concept of practice is of particular vahue here because it

biends empirical and normarive considerations. Ir explains theway things areand,

® Sec Kenneth Dysen, The Swase Tradition in Western Exrape (Creford: Marda Robertson,

83), csp 14-18, 174-183. Note alsc the similarities with Wictgenstein's tarer reflections on

oW instructions can properly be understood only in the context of a shared form of lifer Ludwig

Wittgenstein, Philosophical Investigations GEM Anscombe (trans) (Oxford: Blackwell, 1953), §19.
“ See Albert Broderick {ed), 7he French fnstitutionalisss: Maurice Hauriou, Georges Renard,

siph 11 Delos (Cambridge, MA: Harvard University Press, 1970); HS Jones, The french State

it Question: Public Law and Political Argument in the ‘[hird Republic {Cambridge: Cambridge

Uiiversicy Press, 1993), ch 7.

3% Maurice Hauriou, “The Theory of the Instirurion and the Foundation: A Study in Social

talism’ in Broderick, ibid, 93124, 94.

45 Thid.

& Ralf Dahrendock, ‘Die zweite Scufe der Wihrensreform oder die normaiive Ohnmache des

Lkiischen’ in Hans Oswald (cd), Macht und Recht (Opladen, 1990), 51; cited in Jens Kersten,

a1y Jellinek und die blassische Staatslebre {Tubingen: Mohr Sicbeck, 2000, 369.

- On the problems of Jellinek's formularion, sec csp the analysis by Kersten, ihid, 364 -375.
Note especially Jellinek's claim, above 217, thar ‘the potential power of the rulicg commoen-

th is greater than its aczual power’.

- Cf Maurice Merleau-Panty, Phenamenology of Peresption [1945) Colin Smith (trans) (London:

siitledge & Kepan Paul, 1962).

7% Secabove ch 6, 164-171.
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by dividing action into correct and incorrect forms of behaviour, provides norma-

sive standards of conduer. Buc the norms in themselves are abstractions: they are

formal abridgements of more thickly textured ways of living that we mighs call

cthical (Sieslich). As has been argued, political power is generated only through
such ethical engagement. Policical power, then, is not an empirical phenomenon

idencified throngh causal laws, it is a dynamic energy gensrated through modern

political formations—chat is, throngh assemblages of practices.

Adoption of the concept of practice blurs any clear distinction berween fact
and norm. Whether the language used is that of custom {Hume), forms of life
(Wirrgenstein), Dasein (Heidegger), tradicions {(Gadamer), tacit knowledge
(Polanyi), practices (Oakeshotd), paradigms (Kuhn), discursive formarions
(Foucault), habitus (Bourdieu), cultural templates (Geerrz), ‘conventions without
convenors {Lewis), or ideclogical morphologies {Freeden),®! 2 common theme
emerges: normative claims make sense only as a set of assumptions that individ-
wals acquire tacitly, by virtue of their membership of an existing communicy. The
concept of practice indicates that norms acquire mea ning only by reference 1o the
calrure of the society in which they are made manifest.

Knowledge of a practice is acquired only indirectly through inference, by ana-
logical reasoning, by being inducted by imitative, habitual processes. From the
perspective of ‘hard’ social science, such accounts present difficultes. If norms
acquire meaning only within a particular set of practices (ie, within a culnure),
the inquiry is simply pushed back. How are such cultures formed and why do
they vary from one regime to another? This in turn leads to more basic questions.
What type of entity is a culture? How does it perform its function? If ‘practice’
and its analogues offer an understanding of the relationship berween face and
norm, and practice can be understood only in the context of a pa rricular culture,
what may be needed is a social theory of practices. The difheulty is that no one
has been able to identify any objective entity to which the term ‘practice’ refers,
so that practices are essentially meraphors. Consequently, argues Turner, there is
no clear reason why we should accept them as partof the explanation of anything

5t Diavid Hume, Enguiries Concerning the Human Undersianding and Concerning the Principles
of Morals [1748] (Oxford: Clarendon Press, 2nd edn, 1902), 39; Wiccgenstein, above n 42; Martin
Heidegper, Being and 1ime [1927] Joan Stambaugh {trans} (Albany: Srate University of New York
Press, 1996); Hans-Georg Gadamer, Trith and Mehed 11960] ] Weinsheimer and DG Marshall
{trans) (London: Sheen & Ward, 2nd rev cdn, 1989); Michael Polanyi, Personal Knowledge
(Chicago: University of Chicago Press, 1958); Michae! Oakeshote, (O Human Canducr (Oxford:
Clarendon Press, 1975); Thomas S Kuhn, The Structure of Scientific Revelutions (Chicago: University
of Chicago Press, 2nd edn, 1970); Michel Foucault, The Archaeslogy of Knowledge AM Sheridan
Smith {trans) (London: Routledge, 1989}, ch 2: Clifford Geertz, ‘Tdeclogy as a Cultural System’ in
David E Apter (ed), Mdeclogy and Discontent (New York: Free Press, 1964), 47, 63; Pierre Bou rdieu,
The Lagic of Praetice Richard Nice (trans) {Stanford: Stanford University Press, 1990), 59; David
Lewis, Convention (Cambridge, MA: Harvard University Press, 1969); Michael Freeden, Ideslogies
and Political Theory (Oxford: Clarendan Press, 1996).
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fas touth o intentionaling®? He LAY OF ey

e
ociat cheory has been anable to provide any bercer acoans
‘a theory of practice; at present, practice-retated form
method available of making sense of the political world.
A praciice-orientated approach has the distinet advas ;
-of the limitations of Jellinek and Schmict’s actemprs to accdimanodate both o
mative and factual dimensions in their accounts of the constiution of the staie,
}eﬂinﬂk was right tw argue thar the stare cannot be understood without consider-
g botly its juristic and sociological sides. And Schmite was right o argue that
-the constitution of the state was not anly an objective system of norms but had
an existential reality, There is a way forward. Rather than treating the power of
the state as both absclute in 3 juristic sense and limited in an empirical sense (ie,
limited by existing economic, psychological, and social relations), or treating its
constitution as formally a structure of nosms but materially an existential realiy,
we can overcome the fact-norm divide by trearing both juristic and sociological
‘sides as dimensicns of 2 social practice. Further, once the constitution of the state
is conceived as an assemblage of practices, the way is open 1o explain their work-
ings dialectically. Contrary to Jellinel’s claim that ‘the potential power of the
‘ruling commonwealth is greater than its actual power’ > for example, it might be
‘acknowledged chat the concept of power cannot be specified without institution-
alization: potential power is actual power.,

This argument can be advanced first by addressing the power that forms dhe
constirurion of the state (the constiruent power) and then, more generally, ofelab -
“oraring the constirution of the state itself (the public sphere). Tn advanci ng this
argument, we are not addressing issues of pure normativity or of sociology: we are
using the methods of droiz politigue.

III. Constitnent Power

The concept of constituent power presupposes the existence of an enticy whick
is the bearer of polirical unity and which, through an acr of will, constitutes the
office of government. It suggests a distinction between the pact that creates the
political unity and the constitutional contrace which escablishes the constirurion
- of the office of government. The power created as a result of the political pact,

-7 Stephen Tucner, The Sacial Theory of Practices: Tradition, Tucit Knowledge, and Presuppasitions
{Chicago: University of Chicago Press, 1994); Stephen Turner, TPractice Then 2nd Now’ (Z007) 17
Human Affairs 110-125,

-7 Cf'Theodore R Schataki, Social Praciices: A Wirtgensteinian Approach to Human Activity and
be Social (Cambridge: Cambfidge University Press, 1996); Theodore R Scharzki, Karin Knorr
Ceti 1;;1, and Eike von Savigny (eds), The Practice Tiern in Contemporary Theary (Londen: Routled ge,
(01). ’

3% See above 217.
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which then authorizes the constirurional conerace, is the constituent power. Since
constituent power is a modern concepr, generated in the process of shaping mod-
ern political exisrence, it is generally considered to vest in ‘the people’, a unity
broughe to political conscicusness and equipped with the power to act by authos-
izing the constitutional contract,

Before considering further this notion of the pecple as constituent power, it
is worch noting that the concept can exist within a purely monarchical theory
of government. On the premiss that original legal authority vests in the crown,
it can be argued that the institutions of government all owe their existence wo
the will of the crown, that they derive their powers from that will, and that such
powers as are vested in chese institutions can be withdrawn or amended solely
ar the will of the crown. Bven if a written constitution exists, this constirusion
might simply be the product of a bequest by the crown, with the authority of thar
constitution ultimarely resting on such wifl.

Monarchical arrangements of this type are not commen in modern govern-
mental regimes. The closest illuseration is perhaps Imperial Japan. The Meiji
Constitution of 1889 declared that the emperor ‘is the head of the Empire, com-
bining in Himself the rights of sovereignty, and exercises them according to the
provisions of the present Constitution’?® Under the Constitution, the eroperor
‘exercises the legislative power with the consent of the Imperial Diet’>® Bur lest
this provision be treated as a limitation on sovereign authority, it is declared
that the Emperor ‘gives sanction to laws, and orders them o be promulgated
and execured’’” The notion that ultimace authority vests solely in the emperor
is reinforced by the first two articles of the Constitution, which declared that
the Empire of Japan ‘shall be reigned over and governed by a line of Emperors
unbroken for ages eternal’ and thar the emperor ‘is sacred and inviclable’ In a
commentary on the Constitution, Prince Ito explained that:

The savereign power of reigning over and governing the Statc is inherited by the Empero:
from His Ancestor, and by Him bequeathed to His postericy. All legislative as well as
executive powers of State, by means of which He reigns over the country and governs the
people, are nnited in this Most Exalted Personage. .. His bnperial Majesty has Himself
determined a Constitution, and has made it a fundamental law to be observed both by
the Sovereign and by the people.3®

Tro claimed thar the emperor possessed much more than a veto power over legis-
lation: in the Meiji Constitution, he stated, ‘a positive principle is adopred, that

> 59

is to say, the laws must necessarily emanate at the command of the Bmperor’

3% Constitution of the Empire of Japan 1889, Art 4. See <hrtp:/fwww.geocities.com/ Tokyo/
Temple/3953/conmeijihtmi>.

56 Thid, Arc s :

%7 Tbid, Arc 6.

3% Cited in Westel W Willoughby, The Fundamental Concepts of Public Law (New York:
Macmillan, 1924}, 103-104 (n 1).

3 Ibid, 104.
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ven this provision, alongside the fact chat constirutional amendment

shitiated only by the emperor, it could be claimed that the constituens power of
¢hie Imperial Constitution of Japan vested in the emperor,
It has been suggested that the Prussian king occupied a similar posicien, bur
this is mote contentious. With respect to the German Ermpire, Gerber had argued
that alrhough the Kaiser was the embodiment of the abserace personality of the
Saatsgewalt, his authority was not synonymous with thar of the state jiselF6!
Gerber maintained this pesition because despire accepring that the rights of
rule formally vest in the monarch, he argued that the state was an entity distings
from the monarch and the state rested on the natural foundarion of the people 5%
Consequently, although the monarch was the highest will-insticution  the state,
he monarch’s rights were rights of the state. The institution of the menarchy ths
p;esupposed the existence of the state; the monarch might possess the absolute
ghts of rulership, but these exist only to serve the ends of the state 59
- The imperial regimes of Japan and Germany no longer exist. Bur does this
claim about the monarchical constituent power offer in sight into the Britsh con-

itution? After all, the crown or monarch (and chere is srill some confusion aver
these rerms) continues to this day formally to reprasent the Staatsgewalr, It is
the queen’s fiat which makes laws, it is her sentence which condemns, and her
judgments which determine the righes and liabilities of her subjects. The queen,
as‘head of the government, not only appoinrs all miniscers but alse summons,
srorogues, and dissolves parliament. Justice is said to emanate from the mon-
arch: all jurisdiction is exercised in the monarch’s name, and all judges derive
their authority from her commission. And as the fountain of honour, the queen
maintains the power of dispensing honours and dignities. Ts this not evidence of
he existence of a monarchical constituent power?

The short answer must be that the British case is altogerher different.5 This
srgument might express the formal position in law, but in the British system
“there are numerous practices—conventional understandings—governing how

280 See Willaughby, ibid, 102-103.
SUCF von Gerber, Grundziige eines Systems des denischen Staatsrechs {Leipzig: Tauchnitz,1865),
o 1).

52 von Gerber, ibid, 19-20: °... und sonach der Monarch die Personlichkeit des Staats formell in

seitier Pevsonlichkeit aufnivime. Aber diese Wahrheir fiibre keineswegs zu der Annabme, dass der Staar

elbst i inn Monarchen vorhanden sei. £r besteht vielnehr fiir sich, wnd zwar nichs als cine bloss bagrif

iche Erscheinung, sondern als ein auf narirtiche Grundlage, nimlich dem Volke, berubendes Wosen
and thus the monarch formally absorbs the persanality of the state in his own personality.

ut this truth leads in no way to the assumption that the state itsell exists only in the monarch. Tt

attsists of much more in itself and not simply as a conceptual appearance, bur instead as a physical

titity buile on natural foundarions, namely the people).

von Gerber, ibid, 29: "Die Staaisgewalt ist keine absolur Willensmacht. Sic soll nur dem Zuwecke

Stagis dienen, nur fiir ihnbestehen” (The ruling power is not an absolute power of will. It oughe

y t0 serve the purpose of the state, only for its existence).

¢ Sec furcher Martin Loughlin, “The State, the Crown and the Law’ in Maurice Sunkin and

ebastian Payne {cds), The Nature of the Crown: A Legal and Political Analysis (Oxford: Oxford

niversity Press, 1999), 33-76.

Y
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these powers are constitutionally exercised, While the prerogative powers remain
vested in the crown, rhe queen is advised, directed, and controlled by others
The legal form remains monarchical bus, owing 1o evolutionary changes reflect.
ing political accommodations not always expressed in positive law, it is impos-
sible to assert chat the crown is the ultimate source of constirudonal authoriey
Today, even in the British systcm; constitusnt power—thﬁ power 1o malke and
alter constitutional contracts—rests with ‘the people’

How is the constituent power of the people to be conceptualized? This power
cannot refer to the muliitude in their diversity and pluralicy, since the action of
the mulritude leads only ro conflice which corrades che sense of unity that bolscers
the concepts of state and sovereignty. But if the state is merely an idea founded
o the people, rather than actively formed by them, then it is an entirely symbolic
notion that does no meaningful work. The concept of ‘the people’” must surely
incorporate some sense of a collective body, conscious of its political existence
and wizh the capacicy for action 8 Flow can these smpirical and symbelic aspects
be reconciled? These questions were extensively debared during the various phases
of the French Revolution®8 debares of particular importance since, desplie the
existence of the Trench state (as Staassgebiet and Stwassvelk) throughout this
period, the Revolution was rhe critical moment when the people could decide the
particular insticutional form of their own political existence (Staatsgewals).

From amongst the various deliberations, Sieyes, in his influential eract, “What
is the Third Estate?’, offers the greatest juristic insight. Sieyes observes that it is
“impossible to create a body for an end without giving it the organization, forms
and laws it needs in order to fulfil the functions for which it has been established”
this is called the body’s constitution, and every government must have its con-
stitution.®® He argues further thac this constitution must build in pretections ro
ensure that the powers delegated are not used in such a way as ro injure the nation,

%> Henee the importance of what Dicey called “conventions of the constitution’> AV Dicey, Law
of the Constiturion (London: Macmillan, 8th edn, 1915), ch 14. Bagehot elaborated on their signifi-
cance in drawing z distinction becween the ‘dignified’ (‘those which excire and preserve the rever
ence of the population’) and ‘efficient’ {"those by which it, in fact, works and rules’) dimensions
of the constitution: Walter Bagehot, The English Constizution [1867] (Oxford: Oxford University
Press, 2001), 7. “lhe Crown is ... “the fountain of honour™, noted Bagehot, “but the Treasury is
the spring of business’ (ibid, 11-12). Note, however, that these conventions are ‘vaguc and slip-
pery’ and ‘they cannor be understood “with the politics left out™: GHL Le May, The Victordan
Constitution {London: Dackwaorih, 1979), 2, 21.

66 For an analysis of some of the constituent complexitics, sce Martin Loughlin, *Constituent
Power Subverted: From English Constirurional Avgument to British Constiturional Practice” in
Martin Loughlin and Neil Walker (eds), The Paradox of Constitutionalism: Constituent Power and
Constitutional Form (Oxford: Ouford Universicy Press, 2007), 27-48.

87 These issues are considered in more derail in Martin Loughlin, Yhe Idea of Public Law
{Oxford: Oxford University Press, 2003), ch 6.

68 See Lucien Jaume, ‘Constituent Power in France: The Revelurion and irs Consequences’ in
Loughlin and Walker (eds), abave n 66, 67-85.

69" Emmanuel-Joseph Sieyes, “What is the Third Estate?” in his Pelitical Writings M Sonenscher
(trans) (Indianapolis: Hackett, 2003}, 92-162, 135.
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that is, those whe have delegared these powers. But could 2 constirution be given
to the pation itself? Sieyes is adamant: “The nation exists prior to everyching; i is
fie origin of everything. Tts will is always fegal. It is the law irself7?

" Sieyes’ argument needs to be sxplicated. He notes that the initial type
of positive law emanating from the will of the nation is constiturional law.
Constirutionat laws are called fundamental, he says, ‘not ia the sense that rhey
san be independent of the national will, but because bodies that can exist and
¢an act only by way of these laws cannot touch them’7! This fundamentalism
cherefore an application of the principle that no form of delegated power is
free to alter the terms of its delegation. Sieyes emphasizes that the pelitical pact
¢ antecedent to the constitutional contract: “We have seen how the birth of o
‘opstitution took place in the second epoch’ and therefore it is evident thar this
constiturion ‘was designed solely for the government' ™ ‘Tt would be ridiculous
to suppose’, he elaborates, ‘that the nation itself was bound by the formalidies or
‘the constitution to which it bad subjected those it had mandared’ 73 While gov-
ernmental power is legitimate only in so far as it is constitutional, ‘the national
‘will, on the other hand, simply needs che reality of its exiscence o be legal. It is
the origin of all legalicy’ 74

~ % Bur could the nation, *by a primary act of will which is completely unteam-
melled by any procedure’, bind itself thereafter only to express its will in a par-
ticular way? Sieyes answers that a nation ‘can neither alienate nor waive its righe
o will; and whatever its decisions, it cannot lose the right to alter them as soon
s its interest requires’. With whom, he asks, would this narion have entered inte
‘such a contrace? The answer can only be: with itself. But whar, then, is a contract
with oneself? Since both parties are the same will ‘they are obviously abways able
to free themselves from the purported engagement’. Tn shore: ‘Not only is a nation’
“hot subject to a constirution, but it cemnorand sheuld not be' 73

In this analysis, Sieyes argues unequivocally thar there can be no concept of
- constitution of the state. The state {or nation) cannot be bound and cannot
bind itself by law. And even if it could, ‘a nation sheuld not subject itself to the
estrictions of a positive form’; that ‘would expose it to the irrerrievable loss of its

iberty’, since tyranny ‘needs no more than a single moment of success to bind

‘a people, through devotion to a constitution’”® A nation must be conceived as

existing only within the narural order or stare of nature and the exercise of its will

s independent of all civil forms: “Every form is good, and its will is always the

upreme law’”7 While government is the product of positive law, the naticn owes

its existence to natural law alone.

Sieyes clearly explains the logic of the concept of constituent power as it has

Been received in modern discourse. His account is evidently influenced by the

70 Thid, 136. 71 Ibid. 72 Ibid {(emphasis in original). 5 Thid.
74 1bid, 137. 75 Ihid (emphasis in original). 76 Ibid. 77 Tbid, 138.
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accounts of Spinoza and Roussean,”® and Sieves, in tumn, infuences Schimires
formulation. When Schmitt argues thar the state contract must be distinguished
from the constitutional contrace, since in the lacrer ‘the people must be present
and presupposed as a political unity’, whereas the former founds “the politica]
unity of the people in general’, his arguraent parallels thar of Sieyes.”” The people,
Schmitt cJaims, ‘remains the origin of all polirical action, the source of all power,
which expresses itself in continually new forms, producing from iself these ever
renewing forms and organizations’®®

‘How is this apparently prior exisiential form of the people to be explained?
One can understand how monarchical constituent power persisted as a residue of
religiously inspired transcendentalism, but this claim is not so easily available w
those claiming rhat constituent power rests in the people. The preblem s analo-
gous to that which Rousseau identified at the toundation: how is 2 rultitude of
strangers able to meet, deliberate, and rationally agree a common framework of
government in the comimon interest?® Wirhin the frame of constituent power,
this is ultimarely a problem concerning the nature of collective identity.

Schmitt is clearly right to claim that the normativist trearment evades tha
question by positing the existence of normarive ordering and eliminading theidea
of ‘the people’ as a collective subject from juristic analysis. But his answer—uwo
posit a collective subject (the people) as the constinurion-making power—has
its own difficulties 32 Normativist accounts treat the foundarion as a pure act of
representation and thereby absorb constituent power into the constiruted power,
But Schmitc argues that constiruent power is an expression of the direct power of
the people to give itself a constirutional form.®* Whereas pormarivism is purely
formal and self-grounding, Schmitd’s existential unity presupposes 2 mystericus
prior substantial equality of the people. Can we move beyond this opposition
berween representation and presence?

"The paradox of constituent power can only be overcome by recoguizing thac,
in Lindah?’s words, ‘the “self™ of self-constitution speaks w reflexive identity, w0

78 See above ch 4, 112-119. Schmitt, above n 2, 128, notes: ‘In some of Sieyés’s writings, the
pouvnir constituant in its relacionship o every pouvoirs constituds appears as a metaphysical analogy
i The natird natuvans of Spinora’s theory. Itis an inexhaustible source of all forms withour taking
a form itsel, (Natura naturans is an expression that Spinoza uses to suggest ‘nature doing what
narure does’.)

7% Schmire, above n 2, 112, See further Schmitt's positive analysis of Sieyes: ibid, 126-129.

" 1bid, 128.

81 Sceabovech 4, 116.

82 'l he term ‘people’ here is used interchangeably with ‘nation’. Cf Schmic, above n 2, 127:
“Nation and people are often treated as cquivalent. Nation is clearer and less prane o misunder
standing. It denotes, specifically, the people as a unicy capable of political actian, wizh the coa-
sciousness of its polirical distincriveness and the will o palitical existence, while the people not
existing as a nation is somchow only something that belongs together ethnically or culturally, buc
not necessarity a bonding of men existing politically’.

8 See Schmitt, above n 2, 289: “The idea of representation contradices the democratic principle
of seil-identity of the people present as a political uniry’. See further Carl Schmitt, The Crisis of
Parliamentary Democracy [1923] Ellen Kennedy {trans) (Cambridge, MA: MIT Press, 1985).
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identity as collective selfhood in contradiction to identity as samencss’® Lindah!
Argues that “collective self-constiturion means constitution both &y and of 3 col-
lecrive self’, and this irreducible ambiguity lies at the core of all atternpts o found
._.Poiﬁﬁc&] community.® This means thar there can be no ‘we’ that forms a people
“fin the absence of an act that effects closure by seizing the political initiative
: '_ say wht goal or interest jolns wgether rhe multitude inw 2 muliitude, and e
belongs to the people’®® Conscquently, ‘although Schmier is right ro assert thar
‘Foundational acts elicit a presence that interrapts representational practices, this
rupture does not—and cannot—reveal a people immediately present 1o irselfas o
“collective subject’®” Constituent power not only involves rhe exercise of power by
a people; it simultaneously constitures a people.
This reflexive argument suggesis thar those who cdaim o sxercise constituene
power act as an already constituted power; after all, even a constituent assembly
ot convention authorized to draft 2 constirution is an already constituced gov-
ernmental institution. It might be contended thar the exercise of constituent
“power to establish constiturional ordering can only be said to have existed in
retrospect: constituent power is identified only when ‘individuals retroactively
denrify themselves as the members of a polity in constituent action by exercising
“the powers granted to them by a constitucion’®® Bur i is also the case, as Lindah!
“recognizes, that ‘there is 2 form of constituent power—a normarive innovation
and ruprure—rthat proceeds from a radical outside no political community suc-
sceeds in domesticaring’® Constituent power expresses the fact that unicy is cre-
wed from disunity, inclusion from exclusion, reminding us that constirucional
ordering is an ambiguous and provisional achievement. Constitutional ordering
is dynamic, never static.
- Emphasizing the reflexive nature of constituent power opens the way for a dia-
Hectical interpreration, Racher than treating rhe constituent power of the people
vas an existential unity preceding the formation of the constitution, this power
Jexpresses a dialecrical relation between ‘the nation’ posited for the purpose of
self-constitution and the constitutional form through which it can speak authori-
tatively. This collective entity of the people ‘must rely en a past thar never has
seen present and a furure that never will become a present, hence on a past and a

future thar elude its control’?® That is, the exercise of constituent power ‘is never
2 pure decision that “emanates from nothingness”’; the people ‘can only act by
‘re-acring to what, preceding it at every step, never ceases to confront it with the
-question, “Who are we?”"*! So, constituent power cannot be understood with-
out reference to constitured power; it acts for the purpose of establishing a con-
stiturional form of government, and it continues ro work through the established
constirutional form by questicning and modifying the meaning of that strucruse.

#* Hans Lindahl, ‘Constituent Power and Refexive Identity: Towardsan Oneology of Collective
:Seifhood’ in Loughlin and Walker (cds), abave n 66, 9-24, 9,
© ® Thid, 10, 86 Thid, 18. 87 Thid. 8 Ibid, 15-16

% Thid, 22, 20 Ihid, 20. o1 Thid, 21.
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Constiruent power and consticared power exust in a dialectical relarion, operar
ing between Staatsvolk (the people as an active polivical agency) and Staatsgewals
(the instirutional apparatus of governmental authority). Only in this dialecrical
form do they rogether constirute the stare—what alternatively might be called

the public sphere.

I'V. The Public Sphere

Once the reladion betwsen constiruent powsr and constituied power—
berween the people and the office of government—is recoguized as reflexive, we
can directly address the constitution of the state. There is a clear trajectory of
argument—rfrom Bodin, through Pufendorf, Spinoza, Rousseau, and Sieyes, to
Schmict—insisting that public law can be understcod only once sovercignty is
differentiated from government, the political pact from the constiturional con-
tract, the state from the instiutional form, and the constiruent power from the
constitured power. This division is axiomatic for public law, buc the way the rela-
tionship between the former and the laiter concepts is expressed remains con-
tentious. My argument is that these relationships are not causal, bus reflexive.
Furthermore, since the state and s insritutional form are reciprocally connected,
the confusion that arises when the concept of the state is reduced t one of its
aspects is avoided when we refer instead o the public sphere.

This idea of the public sphere expresses the autonomy of a modern polirical
world that has been formed in thought and set to work in pracrice. The public
sphere is thus synonymous with the idea of sovereigney as ‘a represencation of the
autonomy of a political sphere’ and the state as ‘a scheme of intelligibiliry’** And
just as those formulations suggest the existence of a particular form of representa-
tion, the public sphere carries with it the idea that it is in some sense constituted.
The question is: what are its constitutive elements? _

The most basic element is the generally accepted belief that political power
altimately rests with an entity called ‘the people’ and that it is the people who,
through the constitutional contract, authorize the establishment of the inscicu-
tions of government. Although the office of government can walee a variety of
forms, there are certain constitutive principles through which it operates in the
modern world. Perhaps the most commonly accepted, derived from the ultimate
authority of the people, is that government amounts to a representative office:
governing power is exercised in the name of the people and in the common
inrerest.

These basic principles indicate that government is an office of truse. It follows
that appropriate mechanisms of authorization (normally through election), check
(through the institutional differentiadon of governmenral powers), and recall

92 Segabovech 7, 184-186, 205-208 respectively.
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hrough limitation of terms of office) should be set in place. It is, of course, con
eivable ehat the arrangements establish authoriry on some monarchical fignre in
“whom the powers of government are entrusied, but in che modern world this is an
unlikely form of government. In general, the constitution of che public sphere is
‘based on the concepts of representative, responsible, and accounrable government.
* Since it is implicit in these foundational arrangements thar the constirurion
_{f,f_ggv@rnmem rests on the principle of consent, another basic element can be
speciﬁed. The constitution of the public sphere rests on the figure of the citizen-
itbject. Notwithstanding differences in talents, innate strength, or acquired
wealth, individuals in the public sphere are conceived as free and equal apents
who participate in public affairs subject only to those restrictions and limirations
sithorized by the laws. Tndividuals are both bearers of equal rights and subjects
'ofgeneml]y prescribed dutiss. This element gives us the principle of legal and pol-
‘itical equality.
From these constitutive principles the idea emerges of a sphere of both absolure
and conditioned power. Political power is absolute, in the sense thar the authority
{ the people to fashion the political world is unbounded: the authority exercised
through the public sphere cannot be limited by the claims of history, custom,
or inherited religious beliefs. The only constraings are immanent, those that the
people or their representative governors determine ro be in the public interest.
This expresses the principle of public autonomy, or sovereignty. Tn a constituted,
or constructed, world, however, that power is also conditioned by the terms of its
establishment. The most important condition for the escablishment of this mod-
ern political reality is recognizion of the principle of the equality and liberty of the
individuals who comprise it. This is the correlative principle of private auronomy.
The concept of the public sphere cannot be grasped without acknowledging
the complex characier of the political power ir generates and sustains. Polirical
. power is not located in the authority of the established institutions of govern-
ment to command; that is merely poteszas, rightful authoriey, or the distribucive
pect of power. 'The essence of power inheres in the way it is generated, and it is
generated by the drawing together of a people in ties of allegiance o a particular
onstitution of the stare. If authority is ultimately a product of the consent of ‘the
ople’, they have o transcend cheir manifest differences and material inequal-
s and participate in this collective exercise of imaginarion.
This definition of polirical power has juristic implications. Since power is gen-

rated from the relation berween constirnent and constituted power it requires
dynamic conception of law to grasp its significance. In his reflexive account
ot constituent power, Lindahl notes thar ‘pelitical unity not only acquires exise-
nce through individual acts of selfattribution but also depends on the renewal
such acts t continue in existence’”® This type of living law’ ensures thar the

: Lindahi, abave n 84, 20. This pointis similar to that made by the Weimar jurist, Smend, who
tgued thar the state ‘exists and is present only in this process of constant renewal, continuously
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posited [aw can never fully comprehend this power, Bucsince the inicative in giv-
ing meaning to this living faw’ rests with the governing institurions, the acriviiy
of governing is always a major facror in public life. From this perspective, these
in authority have an active responsibility to promete what has variously been
called a ‘civil religion’®® or stories of peoplehood,” or ‘in the representation of
the values at each point in history through political symbals such as flags, ceats of
arms, heads of state (especially the monarch), pelitical ceremonies, and national
festivals’ ?®

"This way of conceptualizing political power means that the conditions of estab-
lishment of the public sphere do not amount simply to limirations on that power,
These conditions simultaneously lead to the strengrhening of the state. This poine
needs some elaboration. As Bodin was first to demonstrate, sovereignty is a con-
cept concerning the public sphere, thar is, the republic or commenwealth. But
there are certain matters of human existence—such as freedom of conscience of
pursuit of religious truth—rchat are not mateers of public concern. One reason for
this is that questions of belief—as distinct from conduct—are beyond the remit
of command. Another is that the imposition of public conformivy in marreers of
worship undermines the principle of individual liberry and equalicy. A blend of
principle and efficacy ensures that the modern state withdraws from rhe region
of truth and belief (matrers of private conviction) to concern itself solely wich
guestions of public conduct. By placing such questions within a sphere of privare
conviction, basic disputes over ultimate truth, which had undermined the unity
of a people and engendered instability, were placed beyond the public sphere.
The state must be secular precisely because it is supreme. Absolute supremacy is
freely yielded because the state exists only to address matters of public welfare
and concern. '

From this foundational argument, a breader platform of basic liberties—free-
dom of speech, freedom of expression, freedom of association, freedom from arbi-
trary detention—can be justified as constituent elements of the public sphere. In

being-cxperienced-anews; it exists, to borrow Renan’s famous characterization of the nation, because
of a plebiscite repeated daily” Rudolf Smend, Verfassung und Verfassungsrechr (Munich: Duncker
& Humblot, 1928), 18; excerpred in Arthur ] Jacobson and Bernhard Schlink (eds), Weimar: A
SJurisprudence of Crisis (Berkeley: University of California Presy, 2000), 213-248, 218 (‘\Fr [der
Staat] lebt und ist da nur in deisem Prozef bestindiger Erneuerung, danernden Nueuerlebtwerdens; er
lebt, um Renans beriibmte Characierisierung dev Nation auch hier anzuwenden, von einem Plebiszit,
datss sich jeden Tag wiederholt').

24 Rousseat, “The Social Conrract’ in his Yhe Social Contract and other larer polivical writings V
Goureviteh (trans) (Cambridge: Cambridge University Press, 1997), Bk 4, ch 8.

9 Rogers M Smith, Stories of Peoplebood: The Poiltics and Morals of Political Membership
(Cambridge: Cambridge University Press, 2003).

96 Smend, above n 93, 48: ‘Dar geschiehs mstitutionell durch die Reprisentation des geschich-
tich-aktueilen Weregehalts im politischen Symbol der Fadmen, Wappen, Staarshiupter (besondlers der
Monarchen), der politischen Zeremonien und nationalen Feste'; cxcerpred in Jacobson and Schlink
(eds), above n 93, 230. For analysis, see Werner § Landecker, “Smend’s Theory of Integration’
(1950—-1951) 29 Social Forces 39—48.
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pars, such fundamental rights explicare the principle of liberry and

1
ne b

1ic sphere 18 founded. Bur this is intermingled wich an argument from utiliy: b

ersons, that is, the correlative principie of private auicoomy on ¢

placing mateers concerning personal identity beyend the public sphere and gus
inteeing the conditions needed to sustain a vibrant civil sociery, the authorily of
Cthe state is strengthened. Allegiance—the generacor of power—is enhanced not
- so much when competence is limired but when the conditions for open, account-
“able, and responsive government are in place *”

" The basic principle can be concisely stated.”® In seeking to identify rhe maost
" basic elements in the constiturion of the public sphere, the predominant theme
“is that constraints are enabling; apparent limitations on power generate power,

“power and libetty are corcelative terms. The ways in which these purposes are
“achieved vary across different governing regimes. Bur within the frame of public
Jaw the logic of the discourse remains the same: it is an immanent logic oper-
‘ating in a manoer analogous to Spinoza’s natura naturans—nature doing whar
rarure does. The elaborate frameworks of modern constitarional contracis do
fot impose a set of constraints on the exercise of public power; they establish the
nstitutional forms through which such power can be generated.

V. Droit Politique as the Constitution of the State

The argument [ have been developing is chat the constitutive elemenrs of the pub-
~licsphese form the constiturive rules of public faw and must be distinguished from
. the constiturion of the office of government, which amount only o the regulative
: ales of a particular regime. By retaining this distinction, the nature of the juris-
tic discourse of public law can more clearly be identified. The firse point is thar the
‘public sphere is constituted through a singalar type of juristic discourse—rthar
‘which we have called Staatsrecht, droit politigue, or public law in its distinctive
meaning. In his account of the nature of consrituent power, Sieyes suggested that
'aithough the office of government is subject to a constitution, the nation is not.
‘The nation—the people or the state—is the ultimare source of authority and its
will is always legal. But Sieyes did recognize that prior to the nation, there exists
natural law.®? 5 droir wolitigue is taken o be a form of secularized natural law—

*7 See in particular the argument of Alexis de Tocqueville, Democracy in America (1835)

Henry Reeve (trans) Daniel ] Boorstin (inwo) (Wew York: Vintage Books, 1990), vol 1, 248: ‘the

people. .. ohcy the law, not anly because i is their own work, buc because it may be changed if it is
harmfu; a law is observed because, first, itis a self-imposed evil; and, secondly, it is an evil of transi-

“entduration’. For analysis, sec Stephen Holmes, “Tocqueville and demoeracy” in David Copp, Jean

Hampton, and John I Rocmer {eds), The Idea of Democracy (Cambridge: Cambridge University

Press, 1993), ch 1.

?8 Seeabove ch 6.

*% Sieyes, above n 69, 136—137: ‘A nation is formed only by natural law.
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thar which sustains the political world—rthe public sphere {the state) may be said
o have a constitution.

By discinguishing berween drait politique and positive law, the essential con-
ceptual distinction between state and government is recained. When setin 2 refa-
tonal frame, this disrinction enables us to vesolve the apparent paradex berween
stare and law that permeates discussion of the subject. Consider, for example, the
problem that Lindahl presents:

...the paradex of constirvenr power indicates chat sell-constitution begins as the consti-
tution ofa political unity through a legal order, novss the constivurion of a legal order 4y
a political unity. Someone must seize the inidative o determing whar interests wre shared
by the collective and whe belongs to it. Schmict’s explicit denial notwithstanding, ‘polic

ical uniry first arises thiough the “enactment of 2 constiturion™ 199

Although Lindah! may be right about the implications (ie, the necessity of polir
ical decision), many of the difficulties are removed when it is recognized that ‘the
constitution of a legal order by 2 political unity’ involves an exercise in positive
law-making, whereas ‘the constitution of a political unicy through a legal order’
refers not to the positing of a legal order (in a strict sense) but to the constitution
of political unity chrough droir polirigue. Consequently, it is incorrect to say that
political unity arises through the ‘enactment’ of a constirution, since this suggests
an exercise in positive law-making to establish a formal constitution of govern-
ment. Political unity comes about through a different process: the way in which
droit politique works to frame the constivution of the state.

The critical issue is that of explaining how droit politigue frames the public
sphere. Schmitt was not so far removed from this explanation as some have sug-
gested. Aspects of his argument indicate that he was thinking in terms of a causal
relacionship (ie, the prior existence of a political unity that, through the exercise
of will, establishes a constitutional contracy), bur other parts of his analysis are
more reflexive. He argued, for example, that ‘the people’ is the formless formative
capacity’ with complete freedom of self-determination, that ‘as an entity that is
not organized, they also cannot be dissolved’, and that ‘their life force and energy
is inexhaustible and always capable of finding new forms of political existence’ "
The language used (formless—formaiive; cf constituenc—consritured) has chvious
reflexive aspects. And despite claiming that the ‘natural form of direct expression
of the people’s will is the assembled multitude’s declaration of consent or cheir
disapproval, the acclamation’, he also noted that in “modern, large stares” this has
changed its form: now ‘it expresses itself as public opinion’ %2

Schmirt’s argument zbout public opinion parallels Rousseaw’s claim about the
imporrance of custorn ' For Rousseau, this special category of law, which is
impressed in the hearts of citizens, undergirds all others. As the living law that

100 Tindahl, above n 84, 22, 101 Schmitt, above n 2, 129, 131.
102 Thid, 131. 103 Rousseau, above n 94, 81. See above ch 5, 133.
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“sustains the nation in s institutional form, it is in reality ‘the Stare’s genu
onstitucion’. ¢ If custom, beliel, and opinion are what is meant by the primacy
of expression of the people’s will, then it is any thing but fixed and finished. This is
pre,,asehf the pomt Lindah! makes in arguing that political unicy comes not from
single constituent act buc depends on continuous renewal of terms. %% Alrhough

ke is not consisient on this question, Schimitt did incorporaic 4 similady dynamic
aspect into his concept of constituent power,

. The position we are moving towards is that the constituent elfcmem:s of the pub-
lic sphere are a ser of customs and beliefs {ie, practices) that sstain this type of
orciéring, This is, of corse, only an aliernative expression of the argument already
“made about the nature of political jurisprudence: thar humans are assumed to
be free and equal beings equipped with the collective capaciey 1o determine the
nature of their political existence and te establish institutional frameworks of
government within which power and liberty involve reciprocal relations. ' Ir is

this political dynamic expressed as juristic discourse—che discourse of the public
sphere——that produces the constitutional ordering of the state.

The notion of droit pelitigue was widely—if only implicitly—understood
around the turn of the twentieth century when a self-conscionsly modern idiom
of public law was being advocated in many European regimes. Ir was given spe-
cific expressien by Hauriou, the leading French public lawyer of the period, in his
pivotal concept of directing ideas (idées directrices) that played a creative role in
the shaping of public institutions. Although Hauriow believed in the ‘profoundly
juridical character of the birth, life, and death of institutions’, he argued that posi-
‘tive legal rules tend ro be limiting rules in that they ‘merely delineate the contours
f things''?” The generarive function, by contrast, is performed by the directing
‘tdeas which shape the character of the institution, and which are cevealed ‘in
whar concerns fundamental and constitutional rules’ 108

Hauriou noted thar “the highest forms’ through which the directing ideas of
an insticution are expressed ‘are not properly juridical’, but ‘are moral or intel-
- lectual’, adding thae ‘if they become juridical, they do so as higher principles’ 192 -
Exemplary of the latier are the Declarations of Rights formulated during the
American and French Revolutions: “The declarations express the heart of the idea
‘of the modern state in what concerns the individualise order chat the state has the
‘mission of protecting in society’!'® These directing ideas sustain the institutions
of government: institutions make legal rules, he suggests, but legal rules do not
- ‘make institutions. Directing ideas give meaning to the basic principles of French
public faw, which unfold progressively with the power to shape the characrer of
governmental institutions.!1t

104 Thid, 5 Seeabove 229. 106 See above ch 6.
197 Hauriou, above n 44, 122, 114. 108 Thid. 192 ¥hid.
e Thid, 115.

M See Maurice Hauriou, Précis de droit constiturionnel (Pavis: Sirey, 2nd edn, 1929), 73-74.
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Haniriow'’s writing Hlustrates the way French institutionalise scholars used the
idea of dreit politigue to explain the development of public law while recogniz-
ing the relarional characrer of constituent power and constitured power. Bue the
public law scholar of the period who did most to develop this understanding was
Heller. Although Heller's work, in particular his magaum opus on Staatslehre,
remained incomplete owing ro his death in 1933 at the age of 42, it is evident thar
he had specified the tension berween positive law and droiz politigue as the driv-
ing force of public law. Heller argued thata concept of law depends on the idea of
law, which is in no way identical to it. The latter can only be formulated by ‘the
relativization of positive law by supra-positive, logical and ethical (sittliche) basic
principles of law’) ' Against positivists like Gerber and Laband, who had argued
that a state built on opinions and beliefs ‘can only have an unsure and Huctuating
existence’,'1? he claimed that these guiding principles only come from existing
practices. Against both scholars who scught the security of transcendental prin-
ciples and those who reduced law to power politics, Heller argued for a dialecrical
understanding of public law in which basic principles emerge as immanent ech-
ical practices that often sit in a relationship of tension with, or contradiction o,
the enacted rules of posicive law,

From this dialecrical insight, Heller developed a comprehensive theory of the
state,'™ understood as ‘the anronomous orpanization and aciivation of secial
co-operation within a territory’"'” Srate power (Staaisgerwali) ‘manifests ivsell
and is maintained by a co-operation between people, which crientates itself ta
a common order of rules’ 8 In concrast to military power—merely a techni-
cal power, which has its purpose determined and gets its legitimation first of all
from the state’1V7—this political power must be directly orientated towards social
conceptions of justice and legitimacy. State power is always a ‘legally organized,
political power” and, owing ro its intrinsic social function, it ‘must not only strive
for legality in the legal technical sense, but alse, for the sake of its self-preserva-
tion, for an ethical justification of its positive legal or conventional norms, i.e. for
legitimacy’ ' State power thus ‘has authority only when the justification of its

112 Hermann Heller, ‘Bermerkungen zur Staats- und Rechestheoretischen Problemarik der
Gegenwart [1929] in his Geiammelte Schriften (Leiden: AW Sijthoff, 1971), vol 2, 249-278, 275
.. der Begriff des Rechres kann nicht gebildet werden obne die keineswegs mit ibm identische ldee des
Rechtes, die letatere aber nicht ohne die Relativievung des positiven Rechres auf iiberpositive, logische
und sittliche Rechtigrundsitze’.

113 (Cag] Friedrich von Gerber, Uber dffentliche Rechte (Tiibingen: Laupp, 1852), 215 cired by
Heller, ibid, 276: Ein Staar der auf Meinungen gegriindet ist, kann nur eine sicheve und schwankends
Existenz haben’ For discussion of Laband, sce Heller, ibid, 269-271.

14 Yermann Heller, Staatslehre [1934] in his Gesammelte Schriften, above n 112, vol 3, 79-395
{Staatstehre). Most of Pt 11 of this work has been translated by David Dyzenhaus as Hermann
Heller, “lhe Nature and Function of the Staw’ (1996) 18 Cardozo Law Review ({CLR'} 1139-1216.
Tam indebred to this translation, on which T rely for quorations.

NS Senatilebre, 310; CLR, 1143.

Ve Sraatelehre, 311; CLR, 1144.

N7 Staarslehre, 316; CLR, 1149.

118 Spaarsiehre, 355, CLR, 1179,
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ower enjoys recognition’ and chis authority s based i legality only insctar 2
‘the legality is founded legitimarely’ 1Y

Heller claimed that ‘all the ideologists of force fail o tecognize this power f
iasion by law, while conversely all the pacifisc ideologists do not want to recog-
pize law formarion by power’12? On this basis, he could offer a fresh explanation
£ the ‘normative power of the factual” by means of which g power thar, while
‘for a time existing merely as a matrer of brute facr and though experienced as
njust, succeeds in winning for itself, bit by bit, the belief in its justification’ 1!
‘Although this transformation of normality into normativity is often emphasized,
‘Heler noted thar it is invariably a partial recognition: ‘For alongside this norma-
ive force of the factually normal, a very great and unique significance is due o

the normalizing force of the normarive’ since “the constirution formed by norms
elevates itself on the foundation of the non-normed constitution, which crucially
" Contributes to it)'?? This relationship between facticicy and normacivity, Heller
argued, is dialectical, especially since the ‘content and validity of a norm are never
determined merely by its text, and never solely by the standpoints and character-
istics of its legislators, but above all by the characreristics of the norm addressees
who observe them' %2

At the core of Heller’s state theory is a tension not only berween the for-
al and material constitution bur alse berween positive law and droiz politique,
the lacter concept similar to what Hauriou called idées divectrices and which
Heller calls Rechtsgrundsirze. Schmitt recognized a similar distinction, bur his
argument was that the absolute constitution rested ultimately on an existen-
tial entiry, the political unity of the people. For Heller, this marerial constitu-
tion could not be understood simply as fact. ‘Every theory that begins with
the alternatives, law or power, norm or will, objectivity or subjectiviry’, Heller .-
contended, ‘fails to recognize the dialectical construcrion of the reality of
the state and it goes wrong in its very starting point’.'®* The reason is thar
once the ‘power-forming quality of law’ has been grasped, it becomes i impos-
sible to understand the constitution ‘as che decision of a norm-less power %3
He argued against the normativists on the ground that ‘eficacy and validicy,
the exisrence and normativity of the constitution, must indeed be logically dis-
tinguished, but they nevertheless apply to the same consticutional reality, in
swhich the assertion of one always supposes the other at che same time’ 126 Bur
he similarly argued against the marerialists on the ground that, although a col-

: lecrive political will can be designated as that which determines the existence of
‘the political uni, ‘without a normative act, a collection of people has neither a
will capable of decision nor power capable of acrion, and at the very least it has

12 Staarslebre, 355; CLIL 1180, 120 Staatslehre, 356; CLR, 1180,

12V Sepasstebre, 356; CLR, 1180, 122 Sraarslehre, 365; CLR, 1187,

123 Staaslehre, 368-369; CLR, 1190-1191. 124 Staarslelre, 393, CLR, 1214.
125 Staatslebre, 393; CIR, 1214, 126 Sragpslebre, 393; CLR, 1214-1215.
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06 authority whatsoever 2?7 Heller argued instead thay, rather than contradice-
ing cne another, the existentia! and normative aspecis of constizuent power
remain-murually dependent.

In hic state theory, Heller specified that the constitution of the stare is disciner
from the consticudion of government. He also ideatified the juristic discourse
through which this constitutive arrangement can be expressed. He argued that
the concept of constitution in its substantive sense, that dealing with the “osa/
situation of the political unit’, is of lictle value because it “includes all narural and
cultural conditions of the stace unity without any worthwhile differentiacion’ 28
[nstead, he advocated the adoption of whar he called ‘the second realist-scientific
constitutional concept’, in which ‘a basic structure of the state is judged w be
fundamental from a particular historical-political standpeint and is singled oup
as the relatively permanent structure of the unity of the stare’.'?? Heller suggested
that two juristic concepts of the constiturion correspond o these sociological
concepts. The first incorporares ‘all the legal norms contained in the constiru-
tional instrument together wich all other laws of the state order that comply
with the constitucion’, although this again is too broad. More useful is a hasic
re-ordering of that part of the substantive constitution thar is judged o be foun-
dational. Bur this alse is of limiced use since ‘a concrete historic constirution has
never exhibited a closed logical system, resting on suprahistorical axioms'*” For
Heller, this suggests the need for a fifth concepr, the formal constitution, under-
stood as ‘the rotality of the laws fixed inwriring in the constirutional instrument’,
necessary because there is never 2 complete coincidence between the substantive
and formal constitution.** '

Tensions between these contrasting conceprs of the constitution of the state
are paralleled by tensions between concepes of law. Heller’s account of the consti-
rution of the state reconstructs the argument about facticity and nermativicy in
order to demonstrate that power and law {power and liberty) are musually con-
stiturive and reciprocally dependent. Bur by law here is meant droit politigue, “the
fundamental principles of law which are foundational of positive law’ 232 These
basic principles cannot generate particular legal decisions and are only indicarive
of general orientation. Consequently, ‘chere is established in the modern state a
necessary and untranscendable conflict berween legality and legal certainty’!%
This reflects the tension between positive law and dyoit politique. The conflict is
made indispensable ‘because, within a viral people of a particular state, complete
agreement can never rule over the conrent and application of valid fundamen-
tal legal principles’!?* And it 'is untranscendable because both the state and the

127 Staarslebre, 394; CLR, 1216, 128 Spantslehre, 390; CLR, 1211,
129 Craardehre, 390; CLR, 1211, 130 Sraatsledre, 391; CLR, 1212,
L3 Syrarilehre, 391; CLR, 12121213, 132 Syaatslebre, 332; CLIR, 1157
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3 Staarlehre, 336; CLR, 1161. 134 Spaatiebre, 336; CLR, 1161.
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V' Droix Politique a5 she Constisn

ipdividual are alive only in the relationship of wension in whick

ernselves H55

‘the legal conscience find
£ Heller's state theory
“formudarion.t 3¢ While this is true, Heller does manage o identify more p
‘than any other legal scholar a juristic logic thar makes sense of the constimuio
of the state. In an incisive account, Dyzenhaus explains that Heller’s argumens
involves ‘claboration of an ethical foundation to law which has content, though
one which is not prescribed by any particular philosophy or ideology’1#7 This
‘content is that which maingains the public sphere as antonomous. Its juristic
Ccharacter belongs to the special type of law we have identified as droit politigue.
When scholars such as Dyzenhaus suggest thar Heller's notion of an ‘sthical
~righe of resistance. . .which has weight but no legal recognition’ is ‘fraught wich
ambiguity’,}?® this can be resolved by drawing a distincrion between positive law
and droit pelitique. The concept of droit politique provides the key ro understand-
ing the constitution of the state,

onsidered to be both highly abstract and v AP in It

Y Stagrsichre, 336; CLR, 1161,

136 See Wolfgang Schluchter, Entscheidung fiir den sozialen Rechsstaar (Baden-Baden: Nomos

nd edn, 1983), 182-216.

2 Y7 David Dyzenhaus, ‘Hermann Heller and the Legitimacy of Legality’ (1996} 16 OJLS
641-666, 651.
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