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Rechtssiaar, Rule of Law, [ Etat de droit

I. The Ambiguous Character of the Rule of Law

Modern constitutional development has been driven by a dynamic between
power and liberty. Since the powers of government in the modern era are exten-
sive, the key political value of liberty can be maintained only by ensuring thar
these powers are confined, channelled, and checked. This is one of the basic func-
tions of modern constitutions. Written constitutions exist to maintain 2 balance
berween the conferral of powers on government and the preservation of the libee-
ties of the individual.

Faor this critical function of modern constitutions to be realized, three basic
principles must be accepted. The first is that the constitution be recognized as the
medium through which all governmental power is exercised; this is the principle
of constitutional supremacy. The second principle is that the law of the constitu-
tion is acknowledged as the fundamental law of the land. And the third is that

.the judiciary, throngh judicial review, acts as the nltimare guardian of the con-
stitution. Despite various controversics over their application, these are widely
accepted as basic principles of modern constitutionalism. But once adopted, a
critical question presents iisell: can it now be said that the law not enly guides
and censtrains but also rules? This is the idea animating the English expression,
‘the rule of Taw’. 1s the rule of law an essential fourth principle—or, indeed, the
overarching meta-principle—of modern constitutionalism? Or is this phrase
simply a rhetorical formulation with no practical consequences?

There are good reasons for believing thar the rule of law is merely a slogan.
However laudable its underlying intentions, the goal of achieving a ‘govern-
ment of laws and not of men’ remains an impossibility. One compelling reason
derives from the fact that faw in the modern era is universally acknowledged o
be a human creation. Tt is not possible to conceive thar law could be placed above
human will: ic can never be placed above 2 ‘government of men’! A second rea-
son is that laws cannot be said to rule, for the obvious reason that ruling involves
action, and laws, in themselves, do not act. The rule of law, it would appear, is

U As noted in ch $ above, 132, Rousseau regarded the problem of realizing the rule of law as
being analogous to that of squaring the circle in geometry: unless solved, he stated, “you may be
sure thar whenever you believe you have made the laws rule, it will be men whe will be ruling.
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meanings.”
This inwrinsic ambiguity 15 evident when one locks ar the inflience of ks
expression across a range of legal traditions. The English idea of ‘the rule of la
finds its correlative formulations in continental Enropean coticepts of Rechsstaar
“ [Egat de droit, State di divitte, Fstade de devecho, and so on. B it is evident thar
these phrases have a different orientation, not least because in ther the concept
of the state forms its core. These continental formulations highlight a specific
conundrun: although the stare, as the source of law, is competent to define its
 own competences, the concept of ‘the stare of law’ means that the state acts only
by means of law, and is therefore also subject to law. The state that is the source of
law is also, apparently, the subject of law.
This conceptual puzzle is vot the only difficulty presented by continental
" European formulations. Formulations such as Rechesstaar and ['Erar de droit have
" emerged from different constitutional traditions with different political histo-
cies, [Despire the similarity of their formulations, these expressions are not direct

equivalents.” But even if we stick with the original German notion, the Rechrsstaar
“presents itself as no less an ambignous expression than thar of the rule of [aw. The
“docirine has been used to justify 2 wide variery of governing regimes,® and it has
“been estimated that over 140 legal concepis operating in the German legal syseen:
“are claimed 1o be aspects of the Rechtsstaatprinzip.’ Schmitr noted that the rern

2 JN Shkdar, ‘Political Theoryand the Rule of T.aw’ in Allan C Hurchinson and Patrick Monahazn

“leds), The Rule of Law: Ideal or Ideology? (Torento: Carswell, 1987), 1-16, 1: ‘Tt wauld not be diffi-

 eult to show chat the phrase “the Rule of Law” has become meaningless thanks te ideolagical abuse’
and general over-use. [t may well have become just anather anc of those self-congrarulatory shetori-

cai devices that grace the public utterances of Anglo-American politicians’

* Cf Ernse-Wolfganyg Bickenforde, “The Origin and Development of the Concept of the
Rechusszaar’ in his Srate, Society and Liberty: Studies in Political Theory and Constitutional Law
JA Underwood (trans) (New Yorl: Berg, 1991), 47-70, 48; ‘Rechtsstaat s a rerm peculiar to the
erman-speaking world; it has na equivalent in any other language. . .. The ‘rule of law’ in Anglo-
Saxon law s not in substance a parallel concepr, and French legal terminalogy has no comparable
words or conceprs wharever’.
© % This even includes che legal ordering of the Third Reich: see, eg, Ulrich Schellenberg, ‘Die
Rechtsstaatskritik: Vom liberalen zum naticnalen und nationalsozialistchen Rechrsstaat in
Enst-Wolfgang Backenforde (ed), Staatsrecht und Staatsrechislehre im Dritten Reich (Heidelberg:
'CF Maller, 1985), 7188; Carl Schmirtt, ‘Der Rechrsstaar’ [1933] in his Staar, Grofiranm, Nomas:
Hrbeiten aus den fabren 1916-1969 {Berlin: Duncker & Humblot, 1995), 108—120.

7 Katharina Sobota, Das Prinzip Rechisstaat (Tiibingen: Mohr Sicheck, 1997), 471-526, who
denrtifies 142 individual characteristics of the rule of law, including: legal bindingness of the can-
tion (Rechtsverbindlichkeit der Verfassung: §12), validity of fundamental rights independent of
sjoricy decisions {Gelrung dev Fundamentalrechisnormen unabhingigvon Mebrheissentscheidungen:
$15), prohibirion of arbitrariness (Willkirverbor: §38), rationality {Rationalizir: §41), divi-

n of powcrs (Gewaltenteiling: $§48), local selfgovernment (Kommunale Selbstverwaltung:
53), legality (Geserelichkeir; §55), legal certainty, (Bestimmuheitsprinzip: $64), accountabilicy
{Verantwordichkeit: §76), non-retrospectivity (Reickwirkungsverbote: §96), judicial independence
AUnabbiingigheir des Rickters: §102), effective rights protection (Effektiver Rechtsschuz: $125), and
toportionality (Verhiltnismdffigkeir: §138).
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‘Rechtsstaar’ ‘can mean as many different chings as the word “law” [Rechr] itsell
and, moreover, just as many different things as the organizations conneted by the
term “state” [Srmar]. There is a2 feudal, an estare-based, a bourgesis, a national,
a social, and further 2 naturcal-law, a rational-law, and a historical-degal form of
Rechtsstaat’. Advocates thus ‘caim the word for their own purposes, in order o
denocunce the oppenent as the enemy of the Rechtssiaat’. As nsed in constitutional
theory, Schmire argued that the concept of the Rechisitant boils down ro the mere
claim that ‘Law should above all be whae T and my friends value’®

In such circumstances, precision in public law might demand asbandonment of
these concepts alogether in favour of a less-charged investigarion into the nature
of the relationship between stare, conseitution, governing, and law. the dithculty
is that che ubiquity of the expression ‘rule of law’ demands that it be examined
in order o reveal its underlying values and to assess the claim thar it is a founda-
tional element of the discipline, Tn this chapter, the origins of these expressions
in English, German, and French thought will be examined. My argument will be
that although a coherent formulation of the general concept can be devised, this
formulation is entirely unworkable in pracrice. The rule of law therefore cannor
be conceived as a foundational concept in public law. So far as it has any use, it
must be deployed wich precision, especially because the fact tharin is unrealizable
in pracrice renders it peculiarly susceprible to being used for ideological purposes.
The concepr has value only for its aspirational qualities, Nevertheless, the exrent
to which the directing idea can be realized is an essentially political task.

11. Origins

Our initial assumption should be that the rule of law refers to some common phe-
nomenon or aspiration.” Whatever its precise meaning, the concepr we are seeke
ing to fix on is a modern phenomenon. It presents itself for consideration only
with the birch of sovereignty. The concept of the rule of law emerges as a product
of the formation of the modern state® Despite having a common source, the
way the rule of law presents itself as meta-legal principle varies according 1o the

¢ Carl Schmier, Legality and Legitimacy 1932] Jeffrey Seitzer (irans) (Durham, NC: Dhuke
University Press, 2004), 14.

7 See, eg, D Neil MacCormick, ‘Der Rechesstaar und die rule of law’ (1984) 39 Juristenzeitung
63, 67: ‘Es fragt sich atso, ob wir wirklich zweierlei Grundprinzipien bendrigen—die cinen fiir den
Rechtsstaat und die anderen fiir die rule of law. Oder gensigen die gleichen Grandprinzipien fiir beide
Begriffe? Meine Meinung ist, daff beide Begriffe durch die gleichen Grundprinzipien konstituiesi
sind” {“The question therefore is whether we really need two types of basic principles—ane for the
Rechistaqt and the other for the rule of law. Cr do the same basic principles suffice for both con-
cepts? In my opinion, both concepts arc constituted through the same basic principles’).

% See Blandine Kriegel, The State and the Rule of Law Marc A Le Pain and Jeffrey € Cohen
{trans) (Princeton, NY: Princeton University Press, 1995), 42: Human liberty arises from the mod-
ern and antidominial conception of power, and it is tied to the notion of a social contracrand o2
conception of rights as law. Rights are guaranteed by the form of the scate’.
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© gifferent bistories, culores, and pracrices of European governing regimes. The
" firsr task in seeking to understand the concept must therefore be ro examine some
“of these histories. | do so by focusing on the English, German, and French cases.

The English concept of the Rule of Law

“The concept of the rule of law was introduced into English constiturional dis-
~course only in the larter half of the nineteenth century. First formulated by
Hearn,” it achieved its classic (though rather imprecise) formularion by Dicey.
In his Law of the Constitution of 1885, Dicey identified three guiding princi-
ples which underpinned the British constitution: the legislative sovereigniy of
Parliament, the universal rule chroughour the constitution of ordinary law, and
the role that conventions play in the ordering of the constirution.'® Liberty, he
argued, is preserved by maintaining the balance that is already implicit in these
- guiding principles.

L Alrthough the doctrine of parliamentary sovereignry seerns to be ‘an instrumest
well adapred for the establishment of democratic desporism’,? Dicey claimed thac
-once the way that sovereigniy interlocks with the principle of the rule of law is
o grasped, the doctrine is seen 1o promate liberty, His point can be illustrated from

“both angles. He maineained char “the sovereignty of Parliament, as contrasied
- with other forms of sovereign power, favours the supremacy of law’, and the rea-
son for this is thac ‘the commands of Parliament. .. can be urtered only threugh
the combined actions of its three constituent parts’!? Here, he was indicating
that the necessity of achieving an accommodation berween monarch, lords, and
._commons establishes a series of internal balances and restraints. Similarly, Dicey
“contended that the rule of law uphelds the principle of parliamentary sovereigney’
because the ‘rigidity of the law constantly hampers. .. the action of the executive,
and...the government can escape only by obtaining from Parliament the discre-
tlonary authority which is denied o the Crown by the law of the land’ 13
- Dicey’s concept of the rule of law is closely tied to che idea that, acting in part-
nership, Parliament and the courts are the true sources of law wichin che British
- constitution.'® In this interpretation, the rule of law presents itself as an adjunct

¥ WE Hearn, The Govermment of Fugland: Its Structure and Develppment (London: Longmans,
1867), 89-91,

= WAV Dicey, Tntroduction to the Siudy of the Law of the Constituzion (1885) (London: Macmillan,
‘Sthedn, 1915), 34.

WAV Dicey, Lectures on the Relation berween Law and Public Opinion in England during the
Nineteenth Century (Londen: Macmillan, 1905), 305.

12 [icey, above n 10, 402. 13 Thid, 406.

¥ From this relationship, the peculiarly British understanding of the idea of the separation of
Powers can also be derived: see Dupore Steels v Sirs [1980] 1 Al ER 529, 541 (per Lord Diplock}: ‘it
cannot be too strongly emphasised that the British constitarion, though largely unwritten, is firmly
‘based on the separation of powers: Parliamment makes the laws, the judiciary interprets chern’.
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to the principle of parlismentary sovereignty, so becoming an expressicn of the
idea of ‘the legislative stare’?

But Dicey’s formulation of the concept is not without its ambiguaities. He
suggested thac the rule of law had three main meanings. First, it meant the
‘absolute supremacy. .. of regular law as opposed to the influence of arbitrary
power'. Secondly, it meant equality belore the law, or “the equal subieciion of
all classes ro the ordinary law of the land administered by the ordinary Law
Courss’. Finally, the concept was a tormula for expressing the fact that in rhe

English system ‘the principles of private law have...been by the action of the
Courts and Parliament so extended as to determine the position of the Crown
and of its servants. That is, ‘the constitution is the result of the ordinary law of
the land’ and that the law of che constiturion . . . [is] not the source bui the con-
sequence of the rights of individuals’® The first meaning appeals o the ides of
faw as a set of general rules of conduct and the second invokes the principle of
universality; these express 4 general liberal origntation, But the third meaning
is culturally specific. By linking the concept 1o the particularities of English
constitutional history, Dicey suggests that the rule of law is 2 product of the
common law tradition.

Dicey explicated the rule of law not so much asa universal aspiration butas the
distincrive achievement of a particular—perhaps vnique—rconstiturional tradi-
tion. It was for this reascn that Shklar maincained chat in Dicey’s work the con-
ceptwas ‘both trivialized as dre peculiar patrimeny of oae and only one national
order, and formalized, by the insistence that only one set of inherited procedures
and court practices could sustain it Dicey’s formularion of the concept of the
rule of law ameunied to an ‘sutburst of Anglo-Saxon parochialisay’, which ied
the concept directly to the commeon law’s achievement in rejecting the distine-
tion between public law and private law.'®

1> Dicey’s concepr of the rule of law can chus be understood to be very close to Schmitts con-
copt of ‘a parliamentary legislative state’ (ein parlamentarischer Gesetzgebungsseaat) in which “the
lavrmaker, and the legislative process under its guidance, is the final guardian of all law, nhimate
guarantor of the cxisting erder, conclusive source of all legality, and the last security and protee-
tion against injustices Schmitt, above n 6, 19 Schnitr argues, however, that alchough the ‘lepisla-
tive state” could present itself as a Rechesseaat, ‘the word Rechesstaat should not be used here ibid,
14, Schmit's argument is given added force by Dicey’s lament 1n the last edition of Law of the
Constitutionin 1919 that ‘faith in parliamentary government has suffered an extraordinary decline’
and that the ‘ancient veneration for the rule of law has in England suffered during che last thirty
years a marked decline Dicey, above n 10, xcii, sooxviii, CFSchmice, above, 23-24 who argues that
when the domestic situation is normal and confidence in the legislative organ remains unshaken
then faith in legality is not placed in issue, but that in 2 democracy the concept of law must, on
this understanding, become ‘the will of a transient majoriry of the voting citizenry’. Dicey himself
expressed a concern about majoricarianism (what he called ‘class legislation’) and believed that che
balance in the British constitution could be maintained by the British practice of ‘democracy tem-
pered by snobbishness™ Dicey, above n 11, 57. On Dicey, see further, Martin Loughlin, Public Law
and Political Theory (Oxford: Clarendon Press, 1992}, ch 7; PT Craig, Public Law and Democracy in
the United Kingdom and the United States of America (Oxford: Clarendon Press, 1990), ch 1.

16 Dicey, above n 10, 198-199. 7 Shklar, aboven 2, 6. 18 Thid, 5.
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Dhcey's concept was wed directly to the particuk

ities of English constin-
‘ripnal history. By claiming that the English possess a judge-made constirurion,'®
he also promoted a highly conservative interpretation of constinional hisrory.
He believed that true rights are not to be found in paper constiturions. Rights
' contained in written constituiions are ‘something extraneous to and independent
of the ordinary course of the law’ and, since they owe their starus ro that con-
stitution, they can be suspended.*® 1n the Enplish rradition, by contrast, righes
derive from the generalization of precedents expressed in the ordinary law of the
“land. The great value of such rights is rhat they ‘can hardly be destroyed without
a thorough revolution in the insticurions and manners of the nation’?’ in this
. anderstanding, the rule of law in the English tradirion represented for Dicey not
* the rule of the legislative state but rhe rule of judicature.??
Dicey’s concept of the rule of law is rich, intricate, and ambiguous. One aspece
- of it bolsters the doctrine of pariamentary sovereignty and—but for the internal
“balances in the parliamentary system—is authoritarian. Although the rigidicy
of the law restrains the exercise of governmental power, this aspect expresses the
: principle of rule &y law. A second aspect of Dicey’s concept, excolling the pringi-
ple of equality before the law, is an expression of classical liberalism, which does
not take us beyond the principle of rule by law. Yet a third aspect draws on the
- peculiarities of the comman law tradition working through an ancienc idea of
© coustitution; this expresses the ‘rule of reason™?® and draws on the need ro place
trust in the judiciary as guardians of the implicit values of a distinctive constiru-
tional tradition 24

. The German concept of Rechrsstans

- 'The analogous German concept of Rechtsstaat emerged earlier than the English
expression, in refarion to different governmental circumsrances. The rerm came
into use during the first half of the ninereenth century. Just as Dicey’s elabor-
ation of the rule of law revealed tensicns between liberalism and conservatism
in the British constitution, so the Rechtsanat concept appeared in the writing

¥ Dicey, above n 10, 192-193: “There is in the English constitution an absence of those declara-
. tions of rights se dear to foreign constitutionalists. Such principles, moreover, as you can discover
in the English censtitution are, like all maxims established by judicial legislation, mere generalisa-
tions drawn cither from the decisions or dicea of judges, or from scatutes which, being passed ro
meet specific gricvances, bear a close resemblance to judicial decisions, and are in effect judgments
pronounced by the High Courr of Pacliament. ... [[Jn England, ... the consticution irself is based
on legal decisions”. )

2 Thid, 196, 2 Tbid, 197.

32 See tirnest Barker, “The Rule of Law’” (1914) 1(2) Political Quarterly 117-140.

23 See Aristotle, The Nicomachean Ethics [c354-323 BC)] JAX Thomson {rans) (Harmond-
worth: Penguin, rev edn, 1976}, Bk V.

. ** See Martin Loughlin, Swoerd and Scales: An Examination of the Relationship between Law and
Politics (Oxford: Hart Publishing, 2000), ch S,
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of German jurists as an atiempt to reconcile modern claims of liberty with trad-
irjonal authoritarian governing arrangements.

Initially, the term Rechisstaat was used as ‘a descriptive category applicable
o all modern states which used pgeneral laws 1o hanmonize the sovercign con-
centration of political power with liberal policy’?> This suggests that the term
meant nothing more than rule by law. Bur ambiguities in the ase of the rerm
were evident from the outser, with the reactonary Adam Miiller and the liberal
Carl Theodor Welcker each using che expression {in 1808 and 1813 respectively)
tor the purpose of justifying the reconstruction of government alter pressures to
modernize. While diverging in their pe[iticai objectives, they shared the belief
thar Rechtsstaat was the ‘state of reason’?® This general expression was elevated
to the status of doctrine only through the systematic work fater undertaken by
Robert von Mohl?”

Moh!’s account of Rechisstaar contained three main elemenes. First, it rejected
the idea that political order is divinely ordained: governmental crder was the
product of earthly aims of free, equal, and radonal individuals. Secondly, the
aim of a governing order must be directed towards the prometion of the liberry,
secumw, and property of the person, though this general aim also encompassed
those policing functicns that previded a plarforrn of regulation and protection.
Thirdly, chat the state should be rationally organized, a claim incorporating rhe
principles of respensible government, judicial independence, pardiamentary rep-
resentation, rule by means of law, and recognition of basic civil liberties.?® The
lineage of Moh!'s account can be traced back to Kant’s attempt to reconcile the
establishment of order with the maintenance of freedom, particularly since, in
Kant’s theory, law was the mmedium chrough which reconciliation was achieved 2
1n Mohl's account, Rechisstaat stood in direct contrast to both the absolutist state
and the police state {(Polizeistaat).

This Kantian explanation of both Moh{’s particular argument and the generdl
approach 1o the concept of the Rechisstaar in the carly-nineteenth cenrury is aei-
ther straightforward nor uncentroversial. One difficulty with it is that Mohl was

B Leonard Krieget, The Gevenan Idea of Freedom: History of a Pofitical Tradition (Chicago:
University of Chicago Press, 1957), 253.

26 Adam Heinrich Miiller, Elemente der Staatskunst (Berlin: 1D Sander, 1809), vol 1, 1-35; Carl
‘theador Welcker, Die lerzte Griinde von Recht, Staat, und Strafe (Gieflen: Heyer, 1813), 25; dis-
cussed in Kricger, above n 25, 253-256; Michael Stolleis, Public Law in Germany, 1800-1914
{(New York: Bcrghqhn 2001), 103 106, 131- 132
Robertvon Mohl, Die Pafrzczwszmchaﬁ nach den (rrmzdmfzm des Rechisstaates [18732} {1 ubmoen
Laupp, 3rd edn, 1866); discussed in Sobota, above n 3, 306-319,

28 See the synchesis of Bickenforde, above n 3, 49-50.

% Immanuel Kant, Mesphysical Elements of Justice [1797] (Part T of the Meraphysics of Morals;
known as the Rechtslebre) John Ladd {trans) {Indianapolis: Hacketr, 1999), §45 (118): ‘A state {civi-
#s) is a union of a group of persons under the laws of justice”. Stolleis has noted that already in the
17905 Kant and his followers had been designated as “die Schule der Rechis-Staars-Lebre” Michael
Stolleis, ‘Rechtsstaat’ in Adalbert Erler and Ekkehard Kaufmann {eds), Handworterbuch zur deut-
sehen Rechtsgeschichte (Berlin: Schmide, 1990), vol 4, 367-375, 375.
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no diligent disciple of Kaat, In place of Kantian “negative freedom’, for instance,
“Ficht pmmetﬁd the idea of freedom through the state: the law bound state was
designed not for the purpose of specifying precise limits 1o governmental action
“put to measure such action against the general objective of promoting an individ-
'.galjs complete development.?® A second complicating factor derives from Kant’s
.ggjﬁc‘{iﬁﬁ of the I’ﬁght of resistance: in German stare practice, adherence o the
p;mnple of legaliry became the price rulers paid for the maintenance of authori-
Cgarian systerms of government.?! Kantian formulations incorporated significant

“conservative aspects and under its influence early elaborarions of the Rechrsstans

" “concept could not be assumed to rest on liberal foundations.®?

Tensions between authoritarianism and lberalism in the carly formularions
-of the concept came to a head in the 1848 revolution. The Paulskirche national
Lassembly sought ro establish the proteciion of basic rights as the foundarional
constiturional principle, treating the Rechrsstaar concept as a fundamental prin-
“ciple of liberal constitudonalism. With the failure of that revolutionary move-
‘ment the liberal version was defeated and in the post-1848 period the concept
‘emerged in German regimes as an ambiguous compromise between liberalism
and monarchical authoritatianism. Since it was only during rhe latcer-half of the
nineteenth century thar the doctrine of Rechisstaat was formalized, chese meth-
‘odological ambiguities remained submerged.

3¢ In Polizetwissenschaft, above n 27, von Mohl defines the goal of the Rechrsstaazas ‘the arrange-
“ment of the common life of a population such that each member is supported and encouraged in
“the most free and general exercise and use of his complete powers”. Cited in Stollels, above n. 26,
1246 {n 194).

3t Stolleis, above n 26. Referring to the rule of law {(dic Herrschaft des Gesetzes) as a legislative
“state (Gesetzgebungstaat), Schmitt, above n 6, (ar 14), states that the law-maker ‘is the final guard-
“ian of all law, vltimate guarantor of the existing order, conclusive source of all legality, and the last
s security and protection against injustice. Misuse of the legislative power and of the lawmaking
process must remain cut of consideration in practical terms, becanse otherwise a differently consri-
tuted scate form . . would become immediarely necessary. The pre-existing and preswned congru-
‘ence and harmony of law and statute, justice and legality, substance and process dominated every
i deeail of the legal thinking of the legislative state. Only through the acceprance of these pairings
" was it possible ro subordinate oneself to the rule of law precisely in the name of freedom, remove the
‘right of resistance from the cataloguc of liberty rights, and grant o the state the previcusly noted
‘unconditional pricricy’.

2 See, eg, the work of Friedrich fulius Stahl, who understood the Rechtsitaat as the product of
‘a state comprising the union of a people under a sovereign autharity and as an objective expres-
sion of that national uniry. In Stahl’s work the term Rechtssraar defined only the formal means by
which the poliiical ends of the state were realized: Friedrich Julius Stahl, Die Philosophic des Rechits
inach geschichtlicher Ansicht [1833-1837] (Tiibingen: Mohr, 1878), val 2, 137, Stah! also main-
-tained that that expression of national unity is best expressed through the moparchy: see Stahl,
Das monarchische Prinzip (Heidelberg: Mohr, 1845), 34: the monarchical principle is the founda-
rion of German public law and of the German art of the state’ (\Das seonarchische Prinzip. . is das
< Pundament dewschen Staarsrechts und deutscher Staagsweisheir ). See further, Sobota, above n 5,
:319-337; Christoph Schénberger, ‘Frar de droit er Erar conservateur: Friedrich Julius Stahl’ in
Olivier Jouanjan {ed), Figures de [Erat de droir {Strasbourg : Presses Universitaires de Strasbourg,
2001),177-192.

3 See Krieger, above n 25, 329-340.
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These ambiguities inhered in the concepr of the state iself, In Bahr's influen-
tial exposition, for example, the state was treated as an organic association, and
its law-bounded character formulared by way of an evolving functional differ

‘entiation into legislative, judicial, and administrative activities.™ With respect
to thess funcrions—especially the growing administrative responsibiliries of
government®—spheres of governmental action were identified as constiruted by
rules and subject 1o legal controls,

Duringthe latter-half of the ninereenth century, however, this organicapproach
was superseded by the emerging legal positivism of Gerber and Laband . For
these jurists, the state was conceived as & juristic person which embodied sov-
ereignty, an argument with radical implications. The Kantian liberal approach
whereby individuals are bearers of rights by virtue of their humaniry and which
therefore impose specific limits on the authority of the state had, as a logical
necessity, to be rejecred. Within the frame of ¢this positivist jurisprudence, rights
are created only through objective law: they therefore are entirely conventional
concepts. Once this manceuvre was set in place, the concept of Rechssstaar irself
could be subsumed in the concept of Staatsrecht.

This development led, in one sense, to the formulation of the first purely jurid-
ical concept of Rechssstaat. Bur in this juridical understanding, rights could not be
foundarional. Rights do not have natural or pre-state existence, and neither do chey
have constitative status; rights are created as a product of legistative action. The con-
cept of Rechtsstaar could then be conceived solely in aspirational terms. fhering was
one of the first clearly to idenrify the consequential difficulties with respect to the
relationship between stare and law. Since there is no power above the state, how, he
asked, could state power be subordinared to a given entiry?? Jhering’s own answer
to that question was supplied by the concept of self-limitation (Selbstbeschrinking):
it was in the state’s interest to promote its selflimitation through self-binding to
legal norms. And it was this self-limitation tha Jellinek later sought vo resclve in his
two-sided theory of the state, in which a formally sovereign entity was obliged, for
the purpose of maintaining its authority, to rely on precepts that emerged from a
historical tradirion and cherefore could only be gradually modified

3% (o Bihr, Der Rechtsstaar [1864) {Aalen: Scientia Verlag, 1961); see discussion in Tierro
Costa, “The Rule of Law: A Historical Introduction’ in Pietro Costa and Danilo Zolo (eds), The Rule
of Law: History, Theory and Criticism (Dordreche: Springer, 2007), 73—149, 93-95. Bahr’s otganic
argument was founded on the idea of Genossenschaft pioneered by Gierke; see, eg, Otro Gierke,
Political Theories of the Middle Age FW Maitland {tzans) (Cambridge: Cambridge Universicy Press,
1988) (a section of Gierke’s Das Deutsehe Genossenschafisrecht).

3 See esp Otro Mayer, Deutsches Vermaltungsrecht (Leiprig: Dunker & Humblot, 1895): “Der
Rechtsstaat ise der Staat des woblgeordneten Verwaltungsrecht’ (The Rechesstaat is the state with well-
ordered adminiscrarive law), cited in Stolleis, above n 29, 372.

35 Seeabove ch 7, 191-192.

3 Rudolf von Thering, The Srruggle for Law [1872] John } Lalor (trans) (Chicago: Callaghan &
Co, 1915), esp 21-22.

3 (Georg Jellinek, Aflgemeine Staatstebre (Berlin: Springer, 3:d edn, 1922), 476—484. See above
ch7 192-193;ch 8, 217-218. ’
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German jurisprudence as a parely formal pri
tenored only the formalivies of

L5

the relations between law, government, and individual in which ©

rrarion may not interfers in the realm of Individual liberry either against a law
* (contra legem) or without a legal foundarion {praetor, ultra fegesny ? Here, the
© concept was no longer a constirutional principle in any strict sense; chat is, it lost

irs connection wich foundational aspects of stare-building. The idea of ‘the rule
of law’ implicit in the concept of Rechisstaar is therefore limited to that of ‘rule

by law’

“After the debasement of the concept by the National Socialist regime,®
the positivist conception of the Rechisstaar became, afrer 1945, the subject of

- renewed and often conrentious discussion. The context was the framing of a
- new consticution for the Federal Republic of Germany and the establishment
- of a Federal Constirutional Court 25 the guardian of chat constitueion. Since
“the court maintained thar the constirurion embodied a reginte of basic values
H{Wertgrundiage) of social life,”! a tension was established berween formal legal

liberal protections (epitomized by the positivist Rechtssiant) and the social values

implicit io the system of constitutional democracy (epitomized by the postwar
- of the Spzial 42 Thi i ifested itself juristically b '
- concept of the Sozialstaar). is tension manifested itself juristically berween
laws and measures, between the concept of law as a set of general rules, and law
‘as a series of measures (Mafinahmegesetze) thar regalare social and economic
life.*3 This tension was replicated ar the level of constirutional discourse in the

distinction between the formal and material concepts of Rechrsstaar i In such
circumstances—in which the concept is given various {often highly politicized) -
interpretations by certain jurists and altogether jerrisoned by others—che concept

itself loses authoriry.

#* Gerhard Anschiitz, ‘Deutsches Staatsrecht in Franz von Heltzendorfand Josef Kohler (eds),
Enzyklapidic der Rechiswissenschaft (Munich: Duncker & Humblot, 1904), vl 2, 593; ciced in
‘Backenférde, above n 3, 58.
0 See Backenforde {ed), above n 4; Michael Stolleis, ‘Que significair la querelle aurour de ' Frat
‘e droit sous le Troisiéme Reich? in Jouanjan {ed), above n 32, 373-383.
o * Liich Judgment of 1958: Entscheidungen des Bundesverfassungsyerichts, 7, 198.

42 Ointhe conceptofthe Sozialstatand its tensions with the Rechereraat, see, cg, Mehdi Tohidipur
(ed), Der birgerliche Rechrsstaar (FrankFurt am Main: Suh tkamp, 1978); Emst ForsthofT, Begrift
und Wesen des sovialen Rechesstaar’ in Forsthofl, Rechisiaar im Windel: Verfussungsrechiliche
Abbandlungen 1950-1964 (Stuctgart: Kohlhammer, 1964), 27-56.

45 Ernst Forsthoff, Uber Mafnahme-Geserze' in Horsthoff, above n 42, 78-98; Konrad
Huber, Rechtsgeserz und Maftnabmegesesz: Fine Studic zum rechistnatlichen Greserzesbegriff (Berlin:
Buncker 8 Humblot, 1964).

5 44 Konrad Hesse, ‘Der Rechtsstaar im Verfassungssystem des Grundgeserzes” in Tohidipur (ed),
above n 42, 290-314; Dieter Grimm, ‘Rcformalisjemng des Rechissraars als Demokratiepostular?”
K980) 10 Juristische Schutung 704-709. Cf Friedhelm Hase, Karl-Heinz Ladeur, and Helmut

idder, ‘Nochmals: Reformalisierung des Rechtsstaats als Demokraticpostulat?” {1981) 11

Juristische § chulung 794798,
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The French concept of I'Etat de droit

The French concept of ['Etar de droit has an altogether different history. The
English ‘rule of law’ idea was the consequence of an attempt to give a formai-
ized interpretation of the engagement of the common law with modern ideas
of constitutionalism, and the German concept of Rechisstaar evolved from the
tensions berween authoritarianism and liberalism in governmental practice. But
the French concept was explicitly introduced by French jurists as a normative
principle to highlight perceived deficiencies in postrevolutionary governing
arrangements.

By the late-nineteenth century, French public law bad come to revolve arcund
the concepr of national sovercigaiy, with the legislative power, conceived as an
exercise of the general will, assuming a status of pre-eminence.*® Only on this
basis did French jurists begin to ask whether and how the exercise of all powers of
the state, including the legislative power, could be made subject ro Law,

The jurist who did most to promote the case was Raymond Carré de Malberg,
Influenced by the work of the German jurists, Gerber and Laband,* Carré de
Malberg established a5 a general principle that the state conld acr only through
law. And, influenced in pardeular by Jellinek, he argued furcher that, as a legal
entity, the state could, through the concept of sellimitation, bind irself to its
own norms.&7

Developing this thesis, Carré de Malberg drew a distinction becween the con-
cepes of ['Ftat légal and ['Etat de droit. The former concept was direcred primarily
to the administration and ensured thac the administration acted according to
law; the administration cught to remain subordinate to the legislacive aurhor-
ity, locating the source and limitations of its jurisdictional authority in starutory
authorization. Bur ['Ftat légal, the equivalent of Schmitt’s concept of the legis-
lative state or ‘rule by law’, was fully compatible with the doctrine of national
sovereignty formulated in the Third Republic. Tt was this rather thin account of
the law-state relationship that the concept of /'Etat de droir sought to supplant.
The latter concept grew from the conviction that law exists to protect individual
rights and that such rights were only partially protected by the idea of rule by
law’. The concept of [ 'Ftat de droit soupht to supply authoritative norms that not

45 See Marie-Toélle Redor, De 1'Fraz légal 4 ['Etar de droit. L'évolution des conceptions de la doe-
trine publiciste frangaise 18791914 {Paris: Economica, 1992}, 52-5%; Guillaume Bacot, Carré de
Malberg et Lovigine de la distinction envre souveraineé du peuple ot sonverainett nationdle (Paris.
CNRS Fditions, 1985). _

16 See PM Gaudenter, “Paul Laband et la doctrine frangaise de droir public’ (1989) 4 Revue du
droit public 957-979. It might be noted that Carré de Malberg succeeded Laband in the chair of
public law at the University of Scrasbourg when, after the First World War, Alsace was rerurned to
France. C

47 Raymond Carré de Malberg, Contribuzion & la Théorie générale de 'Etar [1920] (Paris; Dalloz,
2004), vol 1, 228—243. On the moral personality of the state, see alsa Léon Michoud, La théoric
de ba personnalité morale et son application au droi frangais (Paris: Librairie Genérale de Droit et de
Jurisprudence, 1906). i
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only determined the relationship between administration and individual, bur
also conditioned the exercise of legislative power **

In the discussion of the concept of /'Fiat de droir amocngst French jurists, it is
?ossibie o detect the same iension that evelved in the German discourse herween
positivise and aari-positivist conceptions. The French debaie came 1o focus in
?ariicular on the starus of the 1789 Declaration of the Rights of Man and the
Cirizen within che constitutional framework of the Third Republic. Since the
1875 Constitution had not referred to the 1789 Declaration, questions were
raised about its legal status. Positivists such as Esmein and Carré de Malberg
aintained rhat, without specific appendage to the Constitution, the Declararion
(being a statement of general principles only) could have no legal effect.

Bur the positivists were opposed by more sociclogically orientaced jurists, such
as Duguit and Hauriou, who claimed that the principles of the Declaration pro-
vided the foundation on which rhe republic was established and had ‘supra-con-
sticutional” status. The Declaration, claimed Hauriou, had nor only « legat but
also a special constirutional status. Alchough the claious of the Declaration, being
" only in the Preamble, are not incorporated in the text of the Constiturion, he
- contended that “this means char they contain constitutional principles that rank
* higher in order than the written constirurion’?

As a matter of jurisprudence, this debate raises questions of primary impor-
tance: is law just a set of formally promulgared rules, or does it embrace the imma-
nent values of a living constitutional rradirion? In the French contexr, this debate
- had an air of unrealiry: lacking an institutional frame through which these juris-
tic questions could be addressed (there was, for example, no constitutional coure
established in the French system with authority to address these matters), it was
difhicult to see what impact this dispute might have in practice.3® As a conse-
quence, the concept of ['Brat de droit has, in the French system, been addressed
primarily in the realm of legal thoughr rather than in legal pracrice.

Common origins

Theze is one common element in the analysis of origins of the concept in the
regimes of Britain, Germany, and France: debates over the idea of “the rule of law’
all reached their high point in the period of the late-nineteenth/early-twentieth
centuries, Further, although both the constitutional context and the particular

4 Carrd de Malberg, above n 47, vol 1, 488—494; Redor, above n 45, esp 294-316.

. % Maurice Haurion, Précis de droit constitutionne! (Paris: Sirey, 1923), 245, cited in Alain
Laquigre, ‘Erat de droir and Narianal Sovercignty in France” in Costa and Zolo {eds), above n 34,
201-291, 268. Hauriou’s arguiment has similariries to Schmitt’s claim about the existential (abso-
late) meaning of the constirution: see above ¢ch 9, 212-214.

3 Itshould be noted, however, that the Consedf Constitutionnel, established in 1958, has signifi-
cantly alrered the institutional landscape and since 1971 the Declaration has been constitutional-
ized, being used as a principle of constitutional interpretation: see Martin Harrison, “The French
:Constitutional Council: A Seudy in Institutional Change’ (1990) 38 Pofitical Studies 603—G19.
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formulation of the concept vary, these debates over the rule of law were fuelled by
libegal jurisis. These jurists were expressing particular concerns abour the impact
on the concept of law of the emergence of an extensive governmental system,
charged with the tasks of regulating social life and promoting the welfare of the
citizen through adminisirative measures.

The rhetoric of the rule of law did live on into the twentieth century, bur s
message became more disparate. For some jurists, its claims are entirely illusory,
serving only as 2 justilication for the supremacy of the judge over governmental
affairs.”* Others continue to promote the claims of the rule of law, largely as a
term that expresses the most basic legal values that medern government must
respect.’? Before considering che contermporary significance of the concepr, we
must ask whether, regardless of particular political circumstances, the rule of law
can form 2 coherent, foundational concept,

[fi. Mode of Association

The most profound attempt to explicate the concept of the rule of law as a coher-
ent and foundational concept in public law is that made by Michael Cakeshot?
His argwment is of particular interest because, by analysing the rule of law in
purely conceprual terms, he avoids the now widespread tendency to invoke the
term as an ideological sfogan.

The basis of Oakeshort’s claim is thar, as the expression of a specific mode of
human association, the concept of the rule of law must be specified in terms of
its conditions. The concept envisages humans jolned in a relationship specifi-
able in terms of certain exclusive conditions, namely faws. But whar does this
entail? As with every mode of association, the subjects united in a relationship are
abstractions, persons related to one another only in terms of certain conditions.
Ouakeshott’s aim is o identify the characier of this persena, and o specify the
conditions of this mode of association. This is a complex exercise because human
relacionships emerge in the course of ordinary living—human practices exist
prior to any conscious reflection on their conditions on conduct. OF necessity,
then, the idea of the rale of law ‘stands for a mode ol haman relarionship thar has
been glimpsed, sketched in a practice, unreflectively and intermictencly enjoyed,

5! Ernst Forsthoff, “Rechtsstaat oder Richeerstaat? in Forsthoff, Rechisstaar im Wandel:

Verfassungsrechiliche Abbandiungen 1954-1973 {Munich: Beck 1976), 243-256; JAG Griffirh,
“the Political Constitution’ (1)79) 42 MLR 1-21; Michel Treper, ‘Le concepr d Erat de deoir’
(1992) 15 Dreirs 5S1-63.

32 Jeffrey Jowell, “The Rule of Law and its underlying values’ in Jeffrey Jowell and Dawn Oliver
(eds), The Changing Constiturion (Oxtord: Oxford University Press, 6th edn, 2007), ¢h 1; David
Dyzenhaus (ed), Recrafting the Rule of Law: the Limits of Legal Order (Oxford: Hart Publishing,
1999).

3% Michacl Qakeshort, “The Rule of Law’ in his On History and Other Essays {Oxford: Blackwell,
1983), 119-164.
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halfunderstood, left indistinee’. Although reflection is requited 1o reveal its oo
ditions, the rask of reflection is not to invent some hitherte unheard of hurean
: telaticoship, bur to endow this somewhat vague relarionship with a coherent
character by distinguishing the condirions exactly as may be’ 3
Oakeshorr addresses this mode of associarion indicectly and by way of con-
“rrast. He suggeses thas the most readily understood mode of human reladon-
ship is transactional association. This is the mode of association in which persons
engage with one another for the purpose of satisfying particular needs and
desires, We recognize this mode of association in 4 contract for services between
buyer and seller. This is intrinsically a power relacionship, with the natuze of the
bargain dependent on the ability to make or refuse offers to transact. Moral or
legal considerations may in certain circumstances enter into the acrual operations
- of particular transactions. The point is that such considerations have no bearing
© on caregorial integrity: as an ideal mode, transactional association is geared to the
i satisfaction of substantive wants.
This transactional mode of association also exists when agents join together o
promote some common interest. Rather than transacting with one another, they
join together in some guild, fellowship, or communicy with the common purpose
of achieving a desired substantive condition. Association here, says Gakeshott,
‘is the assemblage of an aggregate of power to compose a corporate or an associa-
rional identiry designed to procure a wished-for sarisfaction’ Thar is, the agents
“undertake to devote a proportion of their time, energy, or resonrces to the pursuic
~of a common cause. The undertaking therefore involves an aggregation of power
“deployed towards the efficient achievement of certain ends. Since the pursuit of
‘this general objective may require efaborate arrangements, formal organizational
strucrures—articles of association, offices of responsibility, the making of a con--°
stitution—may be necessary. But such arrangements ‘are ne more than the pru-
~dential disposition of the available resources, instrumental 1o the pursuic of the
“common purpose and desirable in terms of their utility, which itself lies in their
“uninterrupted functionality’>® Once again, the fact that certain associares recog-
nize moral or legal considerations in conduct does not qualify the arrangement
as a distinct mode of association: as a mode of associarion ‘there is only Purpose,
Plan, Policy and Power'57
Oakeshott’s objective in iniroducing the transactional mode of association is
to explain that it is categorially distinct from the mode of association in which
ssociates are exclusively related in terms of law. To advance his argument, he
‘considers the relationship entailed in the playing of games. If we treat persons
involved in a game as comperitors, the game can be viewed as a purposive enter-
prise: since the objective is to win, the game involves the pursuit of a desired

** 1bid, 120-121. Related to this claim of immanence is the convicrion char the ‘laws’ that
declaze the conditions of this human relationship are not like scientific laws of chemistry or phys-
cs; they are inventions that specify an ideal character.

* lIbid, 123, 36 Thid, 124, 7 Thid, 125.
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substantive satisfaction. And since competitors relate 1o one another in terms of
relative skl needed to achieve success, the game is also a power relationship,
“While the skill needed for success can be formulated in rules {"always hold the
bat straight’), these are generally prudential considerations and the essence of the
skill is conveyed by way of instrumential precepts.

Bur Oakeshorr argues that alongside the understanding of a game as a pur-
poscful enterprise is the identification of a game simply as 2 game. It is a set of
rules conceived neither as guides to the effective use of power nor as commands
to do or forbear, but selely as those rules that constirute the game itsell. For per-
sons to be related in terms of these rules ‘is to be related in a minmal obligadion
to observe the conditions which themselves constiture the game, an cbligation
which cannot be evaded on the grounds of disapproval of or conscientious objec-
tion to whar they prescribe and which may be symbolically expressed in deference
to rtheir custodian: an umpire or a referce’.’® So the rules of a game are identified
nat only with respect to the desirability of the conditions they prescribe, but also
with respect to their authenticity. For those involved in the game, the authenii-
city of a rule is all chat marters. Particular rules might be chought undesirable, bue
cannot be said to be unfair: fair play “does not invoke considerations of “justice”;
it means neicher more nor less than o play #his game consclentiously according w0
its auchentic rules’?®

Ouakeshott’s point here is that the players of 2 game are related in two categor-
ially distincr modes of association. One is an acinal and limited relationship
berween real contestants, in which they seck a substantive owrcome, namely o
win. The other is an ideal relarionship that may be invoked in 2 particular conrest
bur exists independently of it; it is the mode of association understood expressly
and exclusively in termis of the recognition of rules. Only by focusing on che latter
are we are able to glimpse the idea of the rule of law.

This idea of a game understood purely in rerms of its rules offers us a s mph—
fed illustration of the mode of association characterized by the rule of law. e is
simplified for four main reasons: first, the engagement in a game is intermittent
and a matter of choice; secondly, the engagement provides for the satisfaction of
a singular nature, sought at a particular moment in time; chirdly, the actions w
which the rules relate are generally few and simple, as are the rules themselves;
and, fnally, the rules are the arbitrary conditions of an autcnomous engagement,
malking any inquiry into the authenricity of the rules, beyond a reference 1o the
ruleboolirself, a difhiculy and possibly pointless exescise. For the purpose of com-
ing closer to ‘tule of law’ association, Oakeshott proposes that we consider a less-
intecmittent mode of associarion such as is found in what may be termed ‘meral
association’.

Before considering moral association, we must first distinguish between rules
and other types of utterances (such as inscructions, precepes, and maxims) that

58 Thid, 12¢6. 32 Thid, 127.
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offer guidance and advice. The latrer rypes differ from rules in thai their »

D kﬁd
to is utility in realizing some substantive satisfaction. The validity of 2 rule, by

mendations are prudential, and the validicy of an urterance is intrinsically

conirast, does not rest on its ability to realize some purpose; instead, it Hes simply
in its authenticity as a rule sicuated within some rule-hased scheme. Consider,
for example, the distinction berween rules and commands. Commands are
- addressed to identifiable agents, whereas rules govern any whe may fall within
their jurisdiction. Commands are responses to particular circumstances, whereas

rules exist in advance of hypothetical situations which they may later be found
" 1o cover. Commands are injunctions ro perform actions and require cbedience,
whereas rules assume agents wishing to perform self-chosen actions and stipu-
lare conditions for the adherence to such action. Commands—as distinct from
- demands—are utterances whose validity depends on their authority, which is
determined by reference to rules; commands therefore postulare association in
- terms of rules. I ehis last distincrion sheds some light on the relationship between
. commands and rules, we might also note that there can be a substantive aspect to
rules. Thus, although rules carry obligations based on their authenricity, distinet
from the substance of whar they prescrabt, they can be evaluated nor merely in
terms of their consistency within a given rule-based scheme, but also ‘as 2 contri-

bution to the shape of this set of rules as the desirable condidions of an invented
- patiern of non-instrumental human relationships’ In a simple game, this evalu-
ative engagement is likely to be strictly limired, but in more complex modes of
association, this engagement could be extensive. Moral association is one such
engagement,
. Moral association, Oakeshott states, ‘is relationship of human beings in terms
of the mutual recognition of certain conditions which not only specify moral
right and wrong in conduct, but are prescriptions of obligations’®! Agents are
related transactionally in performing actions to realize their wanrs. But they are
also under obligations ro observe condirions thac are neither instrumental ro the
satisfaction of wants, nor have their own substantive purpose. As a more com-
“plex mode of association, a merality is not encirely constirured by its rules. A
morality ‘is not a list of licences and prohibitions but an everyday practice’; it is
‘a vernacular langunage of intercourse” which, like all language in use, ‘is neicher
fixed nor finished’. Tt can be ‘criticized and amended in detail’ bur ‘never rejected
Zin tote’ and ‘moral conduct, conduct in respect of its recognition of the condi-
- tions of a morality, is a kind of literacy’. Further, ‘just as considerations of literacy
~'do not themselves compose nrrerances, and just as a practice can never itself be
performed, so we may act morally but no acrual performance can be specified in
~moral terms’ 52

The essential point Oakeshott makes here is that a morality is not entirely con-
ticuced by its rules. The point needs emphasizing since a moral practice is often

50 fhid, 131, 8L Thid, 132, 52 hid, 133.
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abridged and presented as 2 set of rules, and this can be a source of confusion,
When this confusion oceurs, it should be noted, the rules to which moral prac-
tice might be reduced are not prudential direcrions or instructions; they exhibiz
all the characteristics of rules 25 contrasted o commands, Even so, difficuities
persist. One concern is thar if o moral praciice is reduced to rules, it seems as
though moral considerations are being converted inco ‘mere protocol’$? Another
is thar the unavoidable indeterminacy of rules will lead inevitably to casuistry in
the application of rules to circumstances. The main problem, however, concerns
‘the difficulty of determining the authenticity of an alleged moral rule and of dis-
dngnishing this from the recognition of the “rightness” of the conditions it pre-
scribes”®* This last difficulty may not be 2 major problem in the case of a game,
where the question of authenticity can be resolved by consulting che rulebook.
But "in respect of a merality reduced 1o rules, where both authenticity and “right-
ness” are prime and contentious considerations, there is no easy solution’, and in
such circumstances many moralists may be inclined to abandon authenticity in
favour of ‘tightness’ as the ground of moral obligation 8

By moving from the consideration of transactional association, through sim-
ple games and on to moral association, Qakeshott’s objective is to offer a defini-
tion of the rule of law. The expression, he argues, ‘stands for a mode of moral
association [conceived] exclusively in terms of the recognition of the authoricy of
known, non-instrumental rules {that is, laws} which impose obligations to sub-
scribe to adverbial conditions in the performance of self-chosen actions of all who
fall within their jurisdiction’®® This is a highly formal definition, especially since
associarion in respect of the rule of law cannot be association to promote a sub-
stantive satisfaction. Neither can the relationship be forged by common recogni-
tion of ‘the desirability of the conditions prescribed in all or any of the laws, or of
some quality of “rightness” or “justice” or “reasonableness” they may be deemed
o possess. ‘The sole term of the relationship constitured by the rule of law, he
claims, is recognition of the authority or authenticity of the laws.

The most basic criteria of this mode of association are thatassociaces know what
the laws are and that a procedure exists for determining the authenticiry of the
rules. These criteria are realized only where laws have been deliberately enacred
or may be deliberately repealed; this mode of association therefore requires the
establishment of 2 ‘sovercign’ legislative office. But the rule of law does not pre-
scribe any particular constitution of this office. All that is required is that, since
the autherity of the office cannot be identified with the natural qualities (wis-
dom, charisma, virtue) of its contingent occupants, it must be an endowment of
the office itself.

%3 Tbid, 134-135. The problem here is chat i “invites the revulsion in which it is translated into
a meaningless assemblage of absolute “rights”, or the nenconformity which sceks release in a claim
to be obligated by “conscience”, or in the declarations of a self-conscious “immoralist” who thinks
that these precise rules of grammar somehow stand in the way of his hwmg a “style” of his owr.

64 Thid, 135. 63 Thid. 56 Thid, 136.
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Alrhough autherivy of the laws, derived from authenticity of enactment, is the
most basic condition, the condirions that laws impose on condncr have other
- qualities. The most important is that of the justice of their requirements: the jus
- of lex. This argument abour the jus of lex parallels the difficulty of identifying
moral association in terms of a code of rules. As a mode of association specified
Cin rerms of laws, the rule of law must be one in which “fex (2 rule understood in
terms of its authenticity} and jus (a rule understond in werms of its “rightness” or
“justice” of what it prescribes) are both recognized but are not confused’ .57

Qakeshott makes it clear that the jus of fex is not concerned with the manner

in which the legislative office is established; the claims of democracy, for example,
form no part of these concerns. It cannot be identified with success in promoting
the common good, that is, with an increase in welfare or the fairness of distribu-
tion of such benefirs. Neither is it related 1o the universal recognition of certain
basic goods (bodily integrity, freedom of speech, etc) that are claimed as condi-
tions of human fQourishing, The jus of lex must comprise moral, non-instramen-
. tal considerations.
Tt might be felt that other criteria need to be included in these considerations,
" such as the need o ensure that laws are not secret or retrospeccive, of that the
only obligations imposed on associates be by way of laws, or that all associates be
equally subjected to these obligations. But Oakeshotr argnes that strictly speaks
ing chese are not considerations of jus bur are inherent in the idea of /ex. So what
are these considerations?

Quakeshotr notes that most theorists here fall back on an inherently just “higher’
or ‘fundamental’ law, a law of nature or of God, whether found in rational moral
deliberation or in the will of some divine legislaror. This raises speculation about

‘the requirements of such fundamental law. But for Oakeshout the jus of Jex muse
be sought ‘in its relarion to the provisions of a genuine law which (therefore) is
concerned, not with the approval or disapproval of actions, but with the prescrip-
tion of conditions to be observed in performing self-chosen actions, and which

“differ from the provisions of fex only in respect of their grearer generaiity",“ This
is less than crystal clear. The jus of lex does not involve the search for overarching
‘fundamental values’ or an inviolable set of *human rights’, because thar would

‘reduce considerations of jus into substantive satisfactions. But it is also logically

‘impossible that ‘the necessarily conditional prescriptions of fex can derive their

ws from their conformity (or absence of conflict) with a set of uncondirional “val-

‘ues”, “rights” or “liberties”, et %7

Oakeshott is adamant that this search for unambiguous and universal criceria

of the jus of lex is beside the point; whether or not such criteria are attainable, the
rule of law has no need of them. The rule of law draws a distinction berween jus
and the procedural considerations for derermining the authensicity of fex and

‘recognizes formal principles of a legal order. But beyond this, Oakeshott says, the

7 Tbid, 136. 8 Ibid, 142. 59 Thid.
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rule of law ‘may floar upon the acknowledgement that the considerations in terms
of which the jur of lex may be discerned are neither arbitrary, nor unchanging,
nor uncontzntious, and thar they are the product of a moral experieace which
is never without rensions and internal discrepancies’™ Specifying the jus of Jex
turns out o be 2 more fluid and ambigucus undertaking than might have been
envisaged. It is not a set of abstract crireria bur an appropriarely argumentative
form of discourse in which ro deliberare the marter; that is, a form of moral dis-
course, not concerned generally with right and wrong in human conduce, but
focused narrowly upon the kind of conditional obligations a law may impose,

undistracted by prudential and consequendialist considerations, and insulated
from the spurious claims of conscientious objection, of minorities for exceptional
treatment and, so far as may be, frem current moral idiocies’”

Armed with this account of the rule of law, Oakeshotr returns to the offices
necessary to this mode of association. Laws ‘are wnavoidably indeicrminate
prescriptions of general adverbial obligations” which ‘subsist in advance and in
necessary ignorance of the future contingent sitvations o which they may be
found 1o relate’. Since they are unable to declare their meaning in respect of any
circumstantial situarion, a second necessary condition of the rule of law—in add-
ition to the legislator—must be an office with autherity to rule on actual situations
solely in respect of their legalicy, and o assign a remedy for inadequate perform-
ance. This is the office of judiciary, in which a court reaches a conclusion on
whether a breach of the law has occwrred with respect to some actual occusrence,
Judicial deliberarion, he contends, involves an ‘exercise in retrospective casuistry’
which, like all casuistical enterprise, ‘is a devieus engagement.” Buf ir is gov-
erned by rules and couventions designed to focus on the relevant considerations;
it may not regard itself as a custodian of a public policy and ‘knows nothing of a’
“public interest” save the sum of the obligations imposed by law’7® There is a final
condirion of association: executive power, or ‘offices equipped with procedures
composed of rules and authorized o compel the performance of the substantive
actions commanded by a court of law, and custodians of “de peace” 7

Oakeshort here presents a systemaric account of the rule of law as a coherent
and foundational concept. The rule of law denotes ‘both a strict and an waex-
acting relationship’ concerning a relationship of personae rather than persons, of
association not designed for the purpose of procuring substantive satisfactions
but of common obligation to non-instrumental rules, and of a set of rules rec-
Ognized not in rerms of their values (e, their rationali{y, Fairness, or ﬁLlsticc) but
of their aurhenticity. Tt is a mode of association created as a product of human
imagination. But can it be more than a logician’s dream? Can this ideal mode of
human association form the basis of a practical engagement?

One starting point is to show how the ingredients of such an association are
created and assembled. If we turn 1o the European experience, we see that the

70 Ibid, 143. 1 [bid. 7% Ibid, 145. 7% Tbid, 146. 74 Thid, 148.
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does not take us very far. Gne difficaloy is the survival within the modera

of the ruler of the idea of lordship. Another is the fact that the modern state
does act as an enterprise assocliation, united in the pursuit of 2 common pur-
posE, whether that be the exploitation of the natural resources of its territory

or the well-being of its members. In addition to these characteristics of modern

polirical association, difhiculties also exist in the idea of law that permeartes this
readition.

For much of their history, modern European states have represented themselves
as ruled not merely by the jus inherent in /ex, but by jus in the extended sense of
a natural, rational, or higher law. This difficulty is not dissipated by a recent ren-
dency to formulate abstract notions of jus as positivized principles in the form
of bills of rights or a basic law. To engage the jus of Jex, Oakeshott contends, is
to address a particular type of moral consideration: ‘neither an absuid belief in
moral absolutes (the right to speak, be informed, 1o procreate and so on) which
should be recognized in law, nor distinction between rightness and wrongness of
actions in terms of the motives in which they are performed, but the negative and
limired consideration that the prescriptions of the law should not conflicy with a
prevailing educated moral sensibility capable of distinguishing between the con-
ditions of “vircue”, the conditions of moral association (“good conduct™, and
those which are of such a kind that they should be imposed by law (“juscice™).7*
The jus of these conditions involves a combination of their absoluts fairhful-
ness to the formal character of law and w their moral-legal acceprabilicy, irseff
a reflection of the moral-legal selftundersianding of associates which ..
be expected to be wichour ambiguity or internal tension—a moral imagination
mare stable in its style of deliberation than in its conclusions’ ™ '

Oakeshotr argues that the idea of a staie animared by adherence to the rule of
law is deeply roored in European civilizarion, but it is difficult to see that idea at
work today. Pioneered by Bodin and Hobbes, the presuppositions of this under-
standing of the ‘law-governed stare’ were, he explains, ‘fully explored in Hegel’,
who rejected the idea of nataral law as the measure for gauging the justice of the
laws, and the presuppositions can be seen operating in ‘a slimmed-down version
in the writings of the jurist Georg Jellinek’ and also in some of the positivist
modern jurists.”” Oakeshorr offers us what is probably the most rigorons and
coherent account of the concept of the rule of law as a foundation of public law.
Nevertheless, his concept serves only to highlight how far removed we are roday
from the conditions of its realization.

18T

73 Ibid, 160. 76 Ibid, 160-161. 77 ibid, 162.
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IV, The Rule of Law as Liberal Aspiration

Oakeshorts analysis suggests chac the rule of law is 2 coherent concepr only
when three basic conditions are accepred. The first is that collective human asso-
ciation—the stare—is conceived purely as a type of moral asscciation, rather
than as a collective association seeking the realization of some desired goal. The
second is that the nature of this type of association counts as an expression of
the rule of law only if one conceives it as analogous to a game viewed from whac
Hare calls ‘che inrernal point of view' 78 Just a5 games are consiftured by a ser of
rules, so too must the state be understood as an entirely rule-based association.
The third condition requires us to grasp the ineffable idea of the jus of Jex. This
appeals to the conditions of justice implicit in the idea of law which prevent the
rule of law being reduced to a purely formalistic notion and, ar the same time, i
resists the importation of substantive values derived from narural law (eg, bodily
integrity) or conventional politics {eg, democracy). In outlining the conditions of
the rule of law, Oakeshott portrays the state as a nomocracy.

These conditions of nomecratic order are incapable of realization in practice.
Fven Oakeshott recognizes chat the modern European state is frself buile on an
unresolved tension between...two irreconcilable dispositions’, one a type of
moral asscciation and the ocher 2 form of transacrional association.”” The prac-
tical question, then, is whether Gakeshott’s conceprof the rule of lawcan serveasa
measure against which the laws and practices of modern states may be evaluared.

To address this question, it is necessary to differentiate more precisely between
two aspects of the concept which until now have only been mentioned in pass-
ing. This is the distinction between ‘rule by law’ and “rule of law’. Each aspect is
implicit in the concept of the rule of law, but they are not ofren clearly distin-’
guished. My argument witl be that, especially in the classical liberal trearment of
the concept, these two aspects deal with different questions and pull in different
directions. Rule by law focuses on the qualities inherent in the concept of law.
Rusle of law addresses a more explicitly political issue, namely the desirability of
establishing a fully insticutionalized governing order in which everyone has an
incentive 1o act in accordance with the rules. The differences berween these two
aspeces of the concepr are quite marked in classical liberal approaches to the rule

. of law. Bach aspect requires separate considerarion before the underlying liberal
assumptions can be reassessed.

Rule by law

At its most basic, the rule of law means the rule of tfe law. In this naders-
standing, law is the essential means th rough which the business of governing is

78 HLA Hart, 7he Concept of Law (Oxford: Clarendon Press, 1961), 55-56.
7% Michael Oakeshott, ‘On the Character of a Modern Buropean State” in his On Human
Conduct (Oxford: Clarendon Press, 1975), 185-326, 201. See above ch 6, 159-163.
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conducted. This is che core mefmmg of the expression, ‘government accnrd s
ro law’: government must be able to specify a law thar authorizes cach and

one of its 2ctions ®*® This highlights an imporeant principle, namely that g( y
ment is a creature of the constitution and possesses only the powers recognized
in that constitucion. Bur, though important, it is purely formal Ie suggests thar
the Rechrsstaar is merely 2 legislative stave. As Schamirt explains, if everything
that the legislative authority dicrates is law, then, by this logic, ‘every absolure
monarchy is also a Rechisstaar, for in it the “law” rules, specifically the will of

the king %!

Schimite here recognizes that ‘if the “rule of law” should retain its connecrion
with the concept of the Rechisstaat, it is necessary to incorporate certain gualities
into the concept of law, through which it is possible o distinguish a Jegal #orm
from 2 command based on mere will or a measure’ 32 The rule of law, he argues,
must be distinguishable from the rule of persons, ‘whether it is an individual
person, an assembly, or body whose wilf rakes the place of 2 genetal norm that is
equal for all and determined in advance’®? The rule of law implies, in short, that
law must be understood as a norm of general characer, that law is not essentially
voluntas but ratio. .

Only when these intrinsic qualities of law are recognized can we move from
government ruling by means of law (ie, in accordance with edicts of the legie-
tative authority) and re government that is also subject to law (ie, subject ta 2
framework of general norms). What, then, are these intrinsic qualiries thar meer
the standards implied by this principle of the rule of law?

The answers jurists have offered exhibit a considerable degree of consensus.
The classic formulation is provided by Lon Fuller's specification of eight formal
qualities that are intrinsic to the idea of law. These are thar laws should (i) ake
the form of general rules, which should {ii) be publicly promulgared and (i) be
of prospective effect. The rules should also (iv) be clear and understandable, (v)
exhibit a degrce of consistency or freedom from contradicrion, (¥i) maintain a
degree of constancy over time and (vi} not demand action which it is impos-
sible to perform. Fuller argues finally that (viii) there should be a significant
degree of congruence berween the rules as promulgated and cheir enforcement

by officials 34

B0 See, eg, the classic English casc of Butick v Carrington (1765) 19 $¢17 1030 in which the king’s
messengers, having relied on a warrant issued by the Secretary of State, were successfully sued in
trespass for search of plaintdf’s house and seizure of property. Rejecting the argument of “Srare
necessity’, the court held that if the government possessed lawiul authority ‘it will be found in our
[law] boeks. if it is not found there, it is not law’.

81 Carl Schmit, Constintional Theory [1928)] Jeffrey Scitzer {rrans) {Durham, NC: Duke
University Press, 2008), 138,

82 Ibid (cmphasis in original). Note also Oakeshott’s analysis of the distincrion berween rules
and commands: above 327.

8 Schmict, above n 81, 139,

# Lon L Fuller, The Morality of Law (New Haven, CT: Yale Univessicy Press, 2nd edn, 1969),
chz.
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Wich minor variation, these qualicies are also highlighted by many jurises®®

Fuller claims that these are ‘moral’ qualities, but in the light of Oakeshot’s argu-
mment about the nature of ‘moral associadion’, Fuller's criteria are hest undersrood
as elaborating conditions of rule-based association. We understand them as moral
qualities, in the same way we understand games as being constituted by their rules.
However, since Fuller regards law as Lhe enterprise of subjecting Emman conducr
to the governance of rules’® these qualities can just as readily be understood as
functional or prudential criteria; serious failure to comply with these criteria would
malee it impossible to subject human conduct to rules, thereby rendering the rule
system ineffective. Just as it might be said that 2 knife is not a knife unless it has
the ability to cur, so tao musr law be capable of guiding behaviour. For this reason,
Raz has argued that although adherence 1o these standards is a virtue, itis a virrue
of an instrumental narure and is ‘not a moral vistue assuch™®

Raz elaborates this point by claiming that alchough “the rule of law is an inher-
ent virtue of the law’, it is merely one virtue—one aspiraticn—among several #8
Adherence to the rule of law in this sensc stands in opposition to ‘arbitrary
power’,*® and thereby promotes (a particular conception of) individual liberty.®®
But Rav claims that chis virre of 2 legal system is noe jtsell an uldmaie goal’®?
Conformiry to these qualities, hence conformity to the rule of law, may make
the law ‘a good instrument for achieving certain goals’ but ‘sacrificing wwo many
social goals on the altar of the rule of law may make the law barren and empry’??
Raz here implicitly accepts the point about the modern state being more than
(in Oakeshot’s language) moral association; he recognizes thar it also exists to
meet certain social purposes. Consequently, legal systems will, of their nature,
accommeodate tensions between the rule of law and other values and goals.
Confermity to the rule of law—or, more precisely, rule by law—can therefore’
only be ‘2 marter of degree, and though, other things being equal, the grearer the
conformity the better—other things are rarely equal’??

By treating Puller’s qualities as prudential criteria, as Raz does, the idea of ‘the rule
of law’ is drawn into a closer alignment with that of ‘rule by law’. But is this justi-
fied? Mindfisl of Oakeshott’s warning of the error in too readily reducing rule-based

8 Sce, e, FA Hayele, The Constitution of Liberry (London: Routledge, 1960), ¢h 10; Joseph Raz,
“The Rule of Law and its Vireue' in his The Authority of Law: Bssays on Law and Morality (Oxford:
Clarendon Press, 1979), ch 11; Lawrence Solum, ‘Hquity and the Rule of Law” it Tan Shapiro (ed),
The Rule of Law: Nomos XXXVI {New York: New York University Press, 1994), ch 6.

8¢ Fuller, above n 84, 106. 87 Raz, aboven 83, 226. 88 [bid.

82 Dicey, above n 10, 198; Raz, above n 85, 2)9-220,

#0 Dicey, above n 19, 202: “freedom of person is not a special privilege [conferred by a constitu-
tion] bur the outcome of the ordinary law of the land enforced by the Courts’; Hayek, above 0 85,
153: “The conception of freedom under the law that is the chief concern of this book rests on the
contention that when we obey laws, in the sense of geneml abseracr rules laid down icrespective of
their apphcauon to us, we are not subject to another man’s will and are cherefore free’. Sec further
Charles Taylor, ‘Kant's theory of freedom’ in his Philosophy and the Human Sciences: Philosophical
Papers (Cambridge: Cambridge Universicy Press, 1985), vol 2, 318— 337

71 Raz, above n 85,229, 2 Thid. #% Ibid, 228.
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conduct to prudential considerations, Fullers criteria need to be carefully examined.
Sorme uncertalney becomes evident with respect to the cualiries thar Fuller idend-
fies as constivuent elerments of ‘rule of law’ ordering, The firse six qualivies are purely
formal characteristics of rules: rule-based order, Fuller claims, should consist of gen-
eral, public, prospective, clear, consistent, and stable rules. These are the conditions
ofauthenticity of rule order; they are, in Gakeshott’s rerminology, condirions of lex.
Bur the fast two qualities—ihat rules should nor require the impossible and thar
there should be a degree of congruence between rules and their enforcernenc—do
not refer to qualicies of rules stricso sensu. These lateer criteria seck 1o 2lign rules o
conditions of compliance. They are therefore not so much attribures of fex as social
conditions of efficacy, in that, racher than being inherent qualities of rules, they are
qualities that a rule-order achieves only in a particular social context.

if general conditions of efficacy are to be included in these rule of law qualities,
then Fuller’s are toc limited. Raz notes, for example, that the conditions of impae-
tial and effective enforcement of the rule-order are essential criteria of the rule of
law. These include: respect for the principle of judicial independence, which is the
precondition of impartial adminisiration of the rules; adherence to the principles
of adjudicarive fairness, which ensures the integrity of rule-based dispute-reso-
lution; establishment of judicial review of governmental action, which protects
against the erosion by governments of the rule-based regime; and ease of cirizen
access o the courts, which saleguards cheir rights ? These are hasic institutional
conditions that bolster the formal qualities of rule-based order, converiing it into
an operative regime animated by the ideal of the rule by law. If this is correct,
then Fuller’s eight qualities of the rule of law fall between two stools. If they are
related primarily to the conditions of lex, these qualities, by incorporating efhicacy
conditions, are over-inclusive. Yet if the qualities of the rule of law must include
conditions of efficacy, then Fuller's—by ignoring the institutional arrangements
that bolster formal rule-based action—are to0o limired.

Most jurists who seek to make sense of the principle of the rule of law start
from the idea of rule &y law. Viewing the threat of “arbitrary’ governmental action
as the main threat io liberty, and dhereby revealing their classical liberal convic-
tions, they first develop a concept of law as a system of rules and then elaborate
the institutional conditions that protect the integrity of that rule system. This
concept of the rule of law makes no reference to more general constirurional val-
ues, such as those that flow from democracy or broader ideas of social justice. In
this sense, formal rule of law qualities are not incompatible with dicrarorship.®®
This concept serves mainly to identify the virtues of a rule-system, as differenti-
ated from orders and commands, and to outline the condirions under which this
system of legal rules can operate free from political manipulation.

** Raz, above n 85, 216-217.
5 Sce Robert Barros, ‘Dictatorship and the Rule of Law: Rules and Military Power in
Pinochet’s Chile’ in José Marfa Maravall and Adam Przeworski {eds), Democracy and the Rule of
Law (Cambridge: Cambridge University Press, 2003), 188-219.
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Rule of law

The concerns generated by a ‘rule by law’ perspective can be contrasted with a
more political aspect of the rule of law often advocared by liberals. Rather than
elaborating the conditions of Jex (or even the jus of lex), this political concepr of
the rule of law aims 1o specify the conditions of legitimate polirical rule.

Aswith rule by law, this political concept (hereafter, the doctrine of the rule of
law) is prounded on classical liberal convictions. While the ideal of rule by law
is driven by the objective of curbing arbitrariness in the regime of positive law,
the rule of law docerine is driven by the objective of curbing arbitrariness across
the entire governing regime. Consequently, although the particular form of rule
is irrelevant o rule by law, It becomes the ceniral issue for the doctrine of the
rule of law. Although rule by law may be compatible with dictatorship, from the
doctrinal perspective this form of rule is directly challenged. The doctrine of the
rule of law maintains chat dictatorship is fundamentally destructive of the values
inherent in the concept.

The argument driving this liberal doctrine runs as follows. When govern-
mental power is monopolized, law is used as an instrument of personal rule.
And since this is corrosive of liberty, the doctrine must protect against the pos-
sibility of dictatorship. The doctrine requires chat power be dispersed to protect
values inherent in the rule of law. The doctrine’s objective is to create a set of
conseitutional rules to further three key aims: first, to ensure that governmen-
tal action is entirely institutionalized; secondly, to ensure that governmental
powers are differentiated and dispersed; and, thirdly, to ensure that those exesr-
cising governmenial authority have incentives not w subvert this institurional-
ized order.

The rule of law doctrine sugpests thata properly designed constitutional regime
is one in which the rules establishing and regulating governmental action disperse
that power, especially through the separarion of legislative, executive, and judi-
cial power. Official powers are enumerated in the constitution and checks are set
in place to ensure that office-holders do not find it advantageous to act contrary
to their institutional responsibilities. The doctrine seeks both to establish a rule-
based consticutional order and, by Incorporating incentives that protect against
its subversion, ensures that the constitutional order maintains its scarus. The basic
liberal principle behind this doctrine is that of the constirution as ‘a machine that
would go of isell” ¢

"The doctrine of the rule of faw presencs itseif as ‘the rule of rules’, the correlative
principle of modern consticutionalism based on the doctrine of the separation
of powers. Its limitations are evident, not least because, founded on eighteenth-
century political convictions concerning limited governmen, it has licde bearing

96 See Michael Kammen, 4 Machine Thar Would Go of Iiself ]/u Constitution in American
Culture (New York: Knopf, 1987), 16-19.
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The central problem with the conceprofthe rule of lawas developed in liberal phii-
osophy is that it sets up an ideal arrangement for rule systemns, whether of positive
law or public law, that can never be realized. The preblem with such unachievable
ideals is thar the concept is suscepiible to use as an ideclogical weapon. In rthe
practical world of contemperary government, the rule of law can be deployed for
anti-governmental purposes. This type of political strategy takes various forms.
It might conceive the state as a form of rule association (Oakeshott’s moral asso-
ciation), ignoring its other public purposes. It might seek to limit government
to the task of rule-execurion. Or it mighr invoke the rule of law ro bolsrer the
status of the judiciary as guardians of rule order, without acknowledging that the
judiciary is itself limired to the task of rule-interpretation.

The limitations of the liheral docrrine of the rule of law are pardoularly evidens
with respect to the claim that the constirution establishes machinery that can
run ieseff. Just as some external action is needed to set machines in opcratien
so roo must the institutional mechanivens of modern consttations be deiven by
social and political action. Perhaps thix is the wrong metaphor. Constitutions
may not be machines able to run themselves, but neither are they merely the
insrruments of power-holders. Constitutional rules are noc self-generating, nor
are chey just rools of dominant power groups. Alihough shaped by the dominant
power interests in society, constitutional rules can nonetheless guide, shape, and
indeed generate power. It is this power-generating quality of constitudonal rules
chat is often overlocked in classical liberal formulations of the rule of law.

Under the influence of classical liberal ideas, the exercise of power is com-
monly regarded as a potential resiriction on some pre-existing liberty. Liberal
formulations of the rule of law tend to trear power and liberty as antagonistic con-
cepts: in the rule by law vision, rule order operates as a counterpoise to ‘arbitrary
power’ and in the polirical docirine of the rule of law the objective is 1o establish
a rule framework chat divides, limits, and constrains ihe exercise of governmental
power. To develop a more practical and positive account of the concept of the rule
of law, we might begin by reassessing the relationship between power and liberty.
The most appropriate starting point is to consider the function of constitutional
rules in the light of the distinction that philosophers have drawn between regula-
tive and consticutive rules.?”

°7 Sce John Searie, Speech Acts: An Essay in the Philosophy of Language (Cambridge: Cambridge
Universicy Press, 1969); John Searle, Mind, Langnage and Society: Plazlosap/’iy in the Real World
(New York: Basic Books, 1998), 131-134.
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Regulative rules influence behaviour that exists independently of the rule (eg,
‘do not run in the school corridors’). Bur constiturive rules malke possible action
that cannot take place witheut the existence of the rule. The clearest illustrarions
of constirucive rules are those that create pames: the game of chess, for example,
can only be played by observing the rules on how pieces move across the board.
Constitutive rules create certain practices (such as the practice of playing chess)
and instirutions (the institution of chess). So it could be said thac while regulative
rules iMpose festrictions on existing power relations, constiturive rules create a set
of power relations. Furcher, while regularive rules might restrict liberty, consri-
tutive rules—by creating an ability to do certain things that could not be under-
taken without them (eg, play the game of chess)—are liberty-enhancing.

It is in chis distincrion that we see the essence of Oakeshott’s account of the
rule of law as 2 mode of association: the rule of law makes sense only when
pelitical association—-the governing relariouship—is constitured enrirely by the
rules that establish and regulate governmental power. Bur as Oakeshotr him-
self recognizes, this argument about constituiive rules dees not readily extend
beyond the sphere of games into that of the governing relationship.”® Ie is easy to
see the way in which constinztive rules establish activities that do not otherwise
exist in the macerial world (eg, playing chess). It is less obvious with a governing
relarionship of permanent duration, involving the allocation of large-scale
material resources, containing 2 multiplicity of rules of uncertain status, and
with no ohvious exir option,

The critical issue with respect to the rule of law, then, must be the extent 1o
which the governing relationship is bounded by constitutive rules. Within the
political sphere there are obvicusly cercain types of behaviour chat are consti-
tuted by the rules. Electoral rules, for example, are constirutive of the activity of-
winning office: voting is a meaningful action only within the context of these
rules, and an individual is able legitimately to assume the office of Member of
Parliament, prime minister, or presideat only by virmue of such rules. But even
in this case, the activity of voting is recognized as authoritative only because
of social acceptance of many background practices concerning constitutional
government.??

Bur if the constitutive status of electoral rules is ambivalent, there are other
aspecis of political or governmental aciion that cannot be defined with reference

98 Seeabove 325-326.

#% See [gnacio Sdnchez-Cuenca, Power, Rules, and Compliance” in Maravall and Przeworski
(eds), above n 93, 62-93, 75: "It is casy o understand that although voting is completely depead-
ent on clectoral constitutive tules, acceptance of the resules of the ballot has no obvicus parallel
in games. ... The losing candidate in a presidential contest may decide that the clections must be
annulled. If he has the support of the army, he will break the constitutive rules. He will beeome
president despite having lost the elections. He becomes president by sheer foree. Obviously, some-
one could refuse o call him president, because he has not been chosen according o the procedure
cstablished by the constitutive rule, bur the new ruler, no matter what we r_al } him, will do the kinds
of things that che lasc authentic presidenc did’,
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to constitacive rules. Consider, for example, the situation when one state deploys
its military forces to invade the tervicory of another. Under the state’s constitu-
rion, a formal declararion might be required before engaging in war with another
couniry. But this type of military action can—a ace without
such 2 declaration. So the action cannot be described as being constiteed by the
rule. As Sanchez-Cuenca notes, ‘even if there is 2 consdtutive rale thar defines
what counts as war, the occurtence of war is not very dependent on that rule’ 109
The point is this: in the political sphere, many (perhaps most) constitutioal
rules are not constirutive rules. In this sphere, adherence to the existing constit-
tional rules is not a straightforward matter of either playing the game or not, not
least because the contested authority of many of these constitutional rules itself
becomes part of the game.

Rather than asserting the vital importance of the rule of law and its principles
of rule-compliance and equality before the law, a more appropriate starting poinc
might be to acknowledge that certain inequalities are intrinsic to the governing
relationship and then ask the basic question: why do rulers (to the extent thar

that people restrain themselves ‘either when they are in the giip of moral norms
or when they anricipate the advantages of self-restraine ! Holmes suggests that,
rather than assume the authority of the norms in this sphere, we might sensibly
focus on the advantages of self-restraine. We might, in particular, examine che
condirions under which office-holders might come to regard rule constraines as
power-enabling,

A key principle, argues Holmes, is thar of deniability: ‘Shedding respon-
sibilities, downsizing goals to match capaciries, is a prudent step for the most
Herculean of bosses, commanders, ralers, panjandrums, chiefs’ 12 Control is
enhanced, especially in the typical political sitwation in which problems appear
intractable, where office-holders can deny responsibility. Viewed from this per-
spective many nostrums underpinning the principle of the rule of law are cast
in a different light. The continuous differentiation ofgovemmental tasks—such
as differentiarion between executive and judicial rasks, or between law-finding
(judges) and fact-finding (juries)—is a means of maintaining authority. To defend
against external threats, argues Holmes, ‘prescient rulers will create, train, and
finance a military establishment’, while in order to defend againsi internal threars
‘they will create, train, and finance a judicial establishment’}* The insticution-
alization of political power and the establishment of rule-based governmental
procedures are, in short, methods of maintaining and enhancing governmental
authority. Constraints on power generate power.

100 Ihid, 77; ef John Scarle, The Construction oféocmllerz_y(NcWYork Free Press, 1995), 8.

¢ ' Stephen Holmes, ‘Lineages of the Rule of Law’ in Maravall and Przeworski feds), above
n 9%, 19-61, 24.

7 Ibid, 26. 193 Thid, 36.




340 Rechrsstaar, Rule of Law, 'Erat de droit

This account aligns the rule of law (Rechissiant) wich the dysamic thar
drives the development of public law (Sianssrechildrois politigus). Governments
rule by means of law because, by malntaining such rule-derived expectarions,
they foster the allegiance of their citizens, which is, in turn, power-generaling.
Governments bind themselves 1o respect constinutional rules largely from seif
interest, and they do so only when conditions exist thar make constitutional
rules self-enforcing.’%* That is, to the extent thar rule of law valuecs are main-
tained, it is becanse they are perceived as prudential necessitics rather than
universal moral values. To the extent thar the docrrine of the sule of faw—ihe
precepts of constitutionalism-—is upheld, this is because a regime has been
established which obeys Madison’s instraction thar ‘ambidion must be made o
counteract ambition”*” In Madison's words, ‘you must first enable the govern-
ment to control the governed; and in the next place oblige it to control itself”.
And although a dependence on the people is ‘the primary control on the govern-
ment’, Madison recognizes that ‘experience has taught mankind the necessity of

auxiliary precautions’.}®¢

The rule of law is just one expression of the ohjective of obliging government
to control itself. Tr is part of the ‘anxiliary precautions’ needed in government,
Tn this sense, the rule of law forms one aspect of the political theory of consti-
tutionalism. But once constitutionalism is conceived o be a practical work-
ing principle of government rather than some universal moral aspiration, the
central issue ceases to be thar of achieving consensus amongst the citizenry on
the moral authority of cthe principle. Tnstead, constitutionalism is seen to raise
a major problem of social co-ordination. From chis perspective, constitutional

-rules not only establish a set of governing institutions; they also endow those
insticutions with particular intereses. The chalienge is that of establishing an
institutional arrangemeni with the poteniial to establish a system of counter-
vailing powers such that it is able to funciion ia a way that bolsters murual
respect for the rules.?®7

Such constitutional arrangements work not because they are required for the
realization of some universal moral consensus, the achievement of the rmle of
law, or fulfilment of the ideals of the Rechesitaar. They operate through a polit-
ical logic, the workings of political right {droir politique), or Sraarsrecht. Far from
exhibiting some moral consensus, such arrangements work because the interescs
of citizens vary and there is no authoritative mecric for resolving these differences.

1%% Vor the political scientist’s modelling of these conditions, see Barry Weingast, “The Political
Foundations of Democracy and the Rule of Law’ (1997) 91 American Political Science Review
245-263.

W% James Madison, Alexander Hamilton, and Johin Jay, The Federalise Papers [1788] lsaac
Kramnick (ed) {L.ondon: Penguin, 1987), No 51 (Madison), 319.

108 Thid, 3240.

197 "This is similar to whar Dahl called ‘polyazchy’ Robere Dahl, Pafyarchy (New Haven, C'1:
Yale University Press, 1971), ch 1: polyarchy is a syscem in which government are selected through
clections and cight conditions of polyarchy {freedom of asscciation, expression, [ree elections, etc).




Construtional arrangemerny S-vrdination mechaniams if
despite their differences, ro work in concert and wy murual ady
arrangements work well only if they are able © garner the SUPPOIT ne
ensure resistance to any intended breach of the basic constitutional rules. And
such suppoert rests primarily on the type of prudential solirical reason thar is

aplage.’

implicit in the workings of policical right.

W& Russell Hardin, Liberalism, Constitutionalism, and Democracy (Oxford: Oxford University
Press, 1999), esp ch 3: ‘A constitution is not a contract. ., its funcrion is o resolve a problem that is
prior to contracting by first codrdinating us. ... [[]n coordination theory the issue is not that we did

. agree bue that our incentives and those of virtnally everyone are w po along once a particular coor-
dination is established. Coordimarion theary is primarily a theory of workability, not of normativity or
obligation’ (at 87 emphasis in original}.




