CAPÍTULO 8: The Internal Identity of a Stateless Legal System
In the previous chapter, we considered what stateless law may look like from the outside, as it were. We have explored the essential features of law from a systemic perspective. We have examined certain architectural features, certain building blocks. Their absence either prevents a normative system from being a legal system, or prevents it from clearly being law, from achieving more than a limited degree of clarity in legality. The features we have considered relate to what I called the “external identity” of a legal system. This has to do with its relation to its environment, its capacity to operate as a system of its own, distinct from other normative systems. To put it bluntly, to study its external identity is to ask whether a legal system has its own existence or identity. We have seen, for instance, that when a state of affairs obtains where the normative system relies heavily on (other) legal systems in order to be effective, its legality’s clarity drops a few degrees to a level where its legal character is questionable. In other words, we have focused on legality qua structure.

But structure, although it is a necessary condition for a state of affairs where legality obtains, is not a sufficient condition. In addition, the normative content of the system must display certain properties that relate to the system’s capacity to operate as law. Allow me to use a slogan here, for an approximation is sufficient to see enough, for the time being, of the point I want to make: to examine the internal identity of a legal system is to ask not whether it has its own existence, but what it is made of.

Why must we look at this internal identity of legal systems? For one, because we must contemplate the conditions under which a normative system deserves, in the proper sense of that word, the label of law. As we have seen in the first two chapters, the label of legality carries certain pre-understandings about the just character of the normative system so qualified. A legal system is a normative system that is usually considered, a priori, to achieve a higher degree of justice than an unqualified normative system. A normative system deserves to be called “law” only if it reaches a certain threshold of a certain form of justice. An understanding of the concept of law that disconnects it entirely from any consideration of justice is likely to be at odds with the historical, political, and cultural use of legality, with what is usually, socially, treated as law, and therefore with what individuals would understand when we call something law. Law, recall, is typically considered to be an achievements of  (p.152) mankind (“achievement” implying that it is something positive and valuable) and it is associated with justice in our collective conscience (as for instance demonstrated by the symbolism of law and in particular the scales of justice).

Then there is another, though related, reason to be insistent on justice, more precisely in the form of regulative quality. It is more specifically about arbitration. I need to take a step back to explain.

The last decades have been marked by a radical increase in the number of dispute resolution mechanisms in the international arena1 and by a general liberalization of national arbitration laws,2 leading to a decreasing control of national courts and national laws over arbitral procedures and awards, in what William Park views as a paradigm shift to “laissez-faire judicial review.”3 These movements were accompanied by a creeping expansion of private justice systems into new territories, such as foreign investment, sports, competition matters, internet-related disputes, and, to some extent, consumer disputes. Private justice mechanisms, and in particular arbitral systems have become more numerous and more autonomous, and have extended their realm. They have acquired a growing normative power, furthering the development of their own spheres of normativity, their own transnational regimes.

This development has triggered a political debate between the proponents of, on the one hand, economic efficacy and, on the other hand, state sovereignty—a debate where one of the main issues concerns the advisability and extent of state intervention.4 One of the most straightforward parts of an answer to this question, which nevertheless has remained largely unaddressed so far, would appear to be the regulative quality of such transnational regimes. That is, we ought to ask ourselves how just the normativity is that is produced by arbitration.

Now, if the concept of law is to be explicitly connected to some just character of the normative system it characterizes, we need to use a global concept of justice, which is as culturally independent as possible. Such a concept more likely is formal rather than substantive. Procedural rather than substantive justice allows for a much narrower amplitude of reasonable disagreements, as the fundamental issue of the proper allocation of entitlements is left out of the debate. In a transnational context in particular, only procedural justice can serve as an acceptable common basis for community life. In other words, if the concept of law we use is to make sense of the just character of normative systems that qualify as legal, and if it is to be practicable on a global, transnational level and to be as objective as possible, then the essential features of law need to be formal in character and not  (p.153) substantive. The understanding of law we want to hold on to needs to focus on the regulative quality of a normative system.

For such purposes, an important basis for the definition will be found in Lon Fuller’s “inner morality of law,”5 which offers certain minimal formal conditions, which may be inferred from the nature of human beings as moral agents,6 that must be met for law to exist. A normative system that does not meet these conditions does not operate as a properly juristic phenomenon and therefore does not deserve the label of law, with all the consequences that attach to it, as we have seen in the first two chapters of this book.

Now, concretely, when referring to transnational arbitral regimes, a proper starting point for the discussion always seems to be found in the visions, purposes, and fate of the School of Dijon—the school of thought that was at the vanguard of a movement that labored hard to bring down legal statism, or classical legal positivism, first in the field of international commerce and later in other disciplines, such as sports. Accordingly, let us first review the central tenets of the School of Dijon. We will see that their identification of non-state arbitral legal systems, and the connected loosening of the bonds between law and government, actually opened an important path leading far beyond the mere battle on semantics that took place, for which the School of Dijon sometimes has been spurned. It is a path that, through the philosophical cruxes that the School of Dijon should not have eschewed, leads into the territories of the justice of systems of rules and the respect of the fundamental principles of the rule of law, which is the heart of our matter.

1. The School of Dijon’s Eschewal of Analytic Jurisprudence

In France, it appears that not everything intellectual happens in Paris. Some of the most pregnant thoughts in the field of arbitration were actually thought in Dijon. It is there that was forged a great deal of what would initially be a counterculture in arbitration but later took control of the field’s dogmas, in France. Scholars such as Berthold Goldman, Philippe Kahn, Philippe Fouchard, and Eric Loquin, who were or are at the University of Burgundy, in Dijon, launched some of the most effective missiles in the intellectual battles that shaped the French tradition in international arbitration. That tradition is worthy of attention, for it is marked by a few illuminating idiosyncrasies and a great multitude of academic virtuosities. And it helps understand some key omissions in many current claims about arbitral regimes being legal systems.

 (p.154) 1.1 The School of Dijon and its detractors

Among the many contributions of the scholarship crafted in Dijon, the most lasting and characteristic, which forms the substance of the strand of thought that is designated by the School of Dijon, is the idea that there are transnational legal systems that cannot be reduced to any one public national legal system.7 These transnational systems of legal rules, in the scholarship of the School of Dijon and its followers and kindred thinkers, typically manifest themselves and are partly produced by international arbitration.8 Goldman and Fouchard, in particular the former, were among the strongest proponents of the theory of the “rebirth” of the lex mercatoria in its fullest sense: the development of non-state arbitral legal systems. It is the Latin formulation of the rebirth of the lex mercatoria, which we primarily owe to Goldman, that best captured and conveyed (and helped market) the central idea of these reflections. More recently, further successful Latin terminology was introduced, most notably the lex sportiva,9 again in order to refer to the existence as law (that is, the legality) of non-state normative systems.

The School of Dijon and its kindred theories have come under criticism from a variety of fronts. The most massive onslaught came from the Kelsenian and Austinian camps. Not ready for a paradigm shift, many scholars exhibited various forms of fierce dogmatic determination to suppress any academic representation of non-state normativity. Such authors cling to the classical conception of legal positivism, which identifies law with the command of a sovereign, and thus ignores all manifestations of legality that are unconnected to the notion of government: it is the idea that there is no law outside of state law. Surely though, we should be aware that such an understanding of legal positivism has, outside the field of international commerce and arbitration, largely been abandoned in English-reading academic circles10 since HLA Hart’s 1958 article in the Harvard Law Review, which started the famous Hart-Fuller debate.11 Hart’s main point in this regard was to assert the undue restrictiveness and analytically unworkable character of Austin’s proposal that  (p.155) we should understand law as a command backed up by the threat of a sanction, where the commander is someone “in receipt of habitual obedience from most of the society but [who] pays no such obedience to others,” in other words a society’s sovereign.12

But another and more important related argument remains in favor of the detractors of the School of Dijon: we ought not to, as a matter of principle, recognize law outside of state law, as such normative systems presumably fail to satisfy our aspirations to justice. Recall what we had seen near the outset of Chapter 3: Duguit and Kelsen’s “resigned confidence” that non-state rule systems cannot live up to our standards of justice.13 This cuts to the heart of this chapter.

Before we turn to the heart though, I want to flag another fierce attack that was made against the scholarship that originated in Dijon. It came from across the Channel. The English pragmatic approach to law spurned the doctrinal debate that in effect centered on the word “lex” in lex mercatoria for its lack of practical relevance. Surely, the pragmatists contended, all that matters is the question whether arbitral tribunals are allowed to apply the principles that the concept of lex mercatoria awkwardly seeks to designate, regardless of the latter’s quality as a legal system. “Call it what you will,” they seemed to say, “if we can apply it we can apply it, if not then not. Go think elsewhere.”

And so the thinking about arbitration and law beyond the state, after a relatively short-lived success as the terrain for fashionable intellectual jousts, became a topic that led to “pulses abruptly ceas[ing] to race” and laments about “[yet] another published exposé of the ‘New lex mercatoria’.”14 The question of the legality of non-state rule-sets was brushed aside on the grounds that scholars indulging in such studies merely were fiddling with verbal distinctions while dramatic practical socio-economic situations were urgently calling for legal solutions. As one author puts it in a more general discussion of legal pluralism: “It is…not clear what is gained, either analytically or instrumentally, by appending the label ‘law’ to [the intended normative manifestations].”15 Legal scholars, in other words, should refrain from the intellectual joys of battling with concepts, and get back to real work, or at least let people who matter do their work.

Perhaps the charge of inconsequentiality is not entirely devoid of justification. But it is levelled too broadly. It is not the question that is inconsequential. The problem is in the way in which it is posed. Herein lies the issue: as long as the concept of law is not firmly anchored to some expressed and loaded tenor, engaging in semantics over the nature of the systems of rules that the School of Dijon identified may indeed be more confusing than illuminating. Chapter 1 told us as much.

 (p.156) And there is the rub: few, if any, of the scholars of the School of Dijon and its followers ever put more than scant reflective effort into the elucidation of the major premise—which ought to say what law is before arguing that the lex mercatoria is an instance of it. Whether this is the result of simple academic oversight or rather the mark of a purposeful enthymeme (a syllogism in which part of the argument is presented as so obvious that it is not worth including, making the argument difficult to challenge because questioning the obvious is a confession of ignorance) is not terribly important and hard to prove anyway. (Even though the mere reference by certain authors to the “traditional” concept of law, with no further explication, makes it tempting to believe the latter.16)

In any event, this relatively unscientific practice led to the whole debate about the lex mercatoria being stigmatized as “woolly and unfocused.”17

Some of the detractors of the School’s ideas, however, had it better. They did read a meaning into the concept of law that gave the question some obvious relevance. But these detractors pertain to another class of critics than the one we have just come across (those who use a pre-1958 version of legal positivism and those who care mainly for practical relevance). These constructive detractors are shooting from a different angle. They sensed a further and more important defect than inconsequentiality in the doctrine of the School of Dijon.

Here is how Stephen Toope puts it: “It would appear that the so-called lex mercatoria is largely an effort to legitimise as ‘law’ the economic interests of Western corporations.”18 We should pause to consider these words: “an effort to legitimize as ‘law’.” Toope’s statement appears to be the result of a rather immediate gut reaction (which is not necessarily bad: at least this is undoubtedly a more percipient basis for scholarship than the instrumentalist rationale prevalent in arbitration scholarship today). But it does point to an important aspect of the rhetoric of non-state legal systems, which I have sketched in Chapter 2: the pre-emptive character of legality, which is the idea that the label of law carries an opposition to legal intervention from outside and thus a claim for normative and political autonomy.

1.2 Legality and laissez-faireism

Let me recall that idea, and take the argument from Chapter 2 a bit further into arbitration territory. The pre-emptive character of legality expresses the frequent assumption that when law already rules a given social context, then there is no further need for law, and in particular there is no reason for state law to intervene.19  (p.157) Let us cast our minds back to de Sousa Santos’s argument of the “emancipatory potential of law”: the legal character of non-state normative systems is in and of itself an enabling rhetorical factor in the opposition to state “interference.”20 This “potential” follows from the fact that the legal character of a rule system confers it some legitimate authority (think back to Chapter 1), and thus some pre-emptive power: what is legal in nature is presumed to be partaking of some regulative quality that is associated with some form of justice. Think again of Hart, for instance, when he states that there is “in the very notion of law consisting of general rules, something which prevents us from treating it as if morally it is utterly neutral, without any necessary contact with moral principles.”21

Law partakes of the symbolism of justice, and vice versa. Legality is instrumental to the fulfillment of aspirations for justice. It is hardly inseparable from the pursuit, and a priori the presumed achievement, of a certain ideal of justice in a common-sense perspective on law. Such a perspective is relevant here for the understanding of the rhetorical dimensions of a doctrine, as analytic legal philosophers are not typically consulted when the question is pondered whether state regulation should extend to or be reinforced in a given social context.

Given as much, legality has a political dimension. There is, as Boaventura de Sousa Santos puts it, a “complex intertwining of analytical and political claims” in efforts to define law.22 Hence Paul Lagarde’s “suspicion [that the lex mercatoria is the vehicle for] a take-over of the transnational legal ‘space’ by private economic powers.”23 Likewise, Lord Mustill’s argument that “[e]ssentially, the lex mercatoria is a doctrine of laissez-faire” clearly expresses the political argument carried by the seemingly innocuous statement that the lex mercatoria deserves the first part of its name.24 Mustill thereby points to the proponents of arbitration who claim greater independence from states on the ground that certain transnational arbitration regimes form non-state legal systems.25 These regimes, as Anna di Robilant puts it, are “normative orders claiming legal dignity.”26

Perhaps you will remember that we have seen all of this in much greater detail in the opening chapters of this book: states were encouraged to refrain from intervening in the world of arbitration because, among a number of other reasons, the world of arbitration was represented as already having its own law. The rationale was that  (p.158) if there already is law, with the aforementioned presupposed implied regulative qualities, then there is less need, and even justification, for the state to interfere with this legal system. The use of the word “law” in the characterization of a normative order has in ordinary language strong normative valence. It is a desirable institution that evokes representations of justice; representations of justice yield assumptions of desirability; assumptions of desirability are strong arguments for laissez-faire.

Since this connection between law and justice can barely be removed from the collective mind, since law represents a certain ideal of justice, since it has rhetorical force on the political plane, we have to make this connection meaningful. Affixing the label of law to a normative system must, then, be subjected to certain expressed criteria of justice.27

The idea is thus to reintroduce in the debate about the autonomy of arbitral regimes an understanding of law that focuses on that which matters in the debate: the regulative quality of the normative system in question. Echoing Simon Roberts, we ought to offer a concept of law that helps “introduce, understand and justify processes” of private norm-making centered on dispute resolution mechanisms.28 This is something that the School of Dijon eschewed, and should not have eschewed, focusing instead on various aspects of effectiveness and normative autonomy from the state.

1.3 Regulative quality

The assertion just made means that one meaningful factor in the determination of the intervention of states in arbitration is the overall quality of the work of arbitrators. (Recall: regulative quality “makes” legality—it is a necessary though not sufficient condition of legality—and legality leads to non-intervention, or more precisely less intervention.) An influential book adhering firmly to the French tradition in international arbitration is precisely based on the idea that the arbitration world needs just the right dose of collaboration of state courts.29 Too much intervention would make the procedures too cumbersome and parochial, marked as they would be by each state’s idiosyncrasies. Too little supervision and assistance of the courts, on the other hand, would diminish the effectiveness of arbitration and, as a Belgian experience showed (Belgium had for a time eliminated all rights to challenge the award in disputes between foreign parties), it would diminish its  (p.159) credibility as a dispute resolution system that is reliable with regard to its procedural quality. In the Belgian experience, this “created more anxiety than comfort,” as William Park put it. “There were no custodians to guard the custodians.”30

In a section entitled “The quality of justice of international arbitration,”31 the author of that book considers that, presumably because of the quality of the justice that arbitrators provide on average, arbitration is increasingly considered to be a system of justice of its own. Arbitration is consequently granted the “attributes that are necessary to accomplish this function,”32 among which is the binding, even constraining character of arbitral awards, which is all the greater as opportunities to challenge them or oppose their enforcement are low. In other words, the author explains, “arbitration as an institution enjoys a systematic and lasting delegation of power [‘habilitation’]” in the field of justice.33 In my words this time, arbitration would appear to be granted a high degree of effectiveness and autonomy by states because governments generally consider that it produces a normative system of comparatively high regulative quality.

Roughly put, governments believe that arbitrators produce a normative ordering that is more or less equivalent, in terms of its regulative quality, to the workings of other legal systems, and hence a laissez-faire policy is in order.

The issue with this rhetorical and often implicit argument—that states should refrain from intervening in a given social sphere because it already has its own law—is the following: the concept of law used by the majority of legal pluralists, and by many arbitration scholars in particular, is purely structural and contains no element relating to regulative quality. The concept of law and of a legal system used for instance by the School of Dijon is primarily based on Santi Romano’s theory—the quite boring idea that every social body is a legal system if it has its own set of effective rules whose purpose is social ordering.34 Being only structural, such a definition of the concept of law cannot be used as a yardstick for regulative quality, and therefore the presence of law under such conditions cannot legitimately be used as an argument, expressly or implicitly, against state intervention. Effectiveness is not a legitimate argument to call for laissez-faire.

However, the mere fact of characterizing a normative order as law, even if it is according to such strictly structural criteria, is likely to be intuitively associated with the idea that the normative order in question displays the virtues that our collective conscience associates with law. This is what one may describe as the unintended fallacious argument of the School of Dijon. Hence, if we want to deal with the question of the legality of non-state arbitral systems, now that we are aware of the consequences this question has, we seem forced to rely on a concept of law that contains express standards of regulative quality. One such concept, which  (p.160) represents a respected approach to the question in legal philosophy, is Lon Fuller’s “inner morality of law.”35

2. Legitimacy and Justice for Transnational Legality: A Laconically Selective Survey

So my argument, in what I have just said, was that if we want to make claims of laissez-faireism in the guise of claims of legality, we need, in order to be candid, to give the label of law some loaded tenor. We need to connect legality to some form of legitimacy or justice that could reasonably lead to laissez-faire. I have sketched the contention that regulative quality, in the form captured by Lon Fuller, is a sound reference for such purposes. That is to say, it would provide a valuable yardstick for gauging the qualities of a transnational stateless regime. Pro tanto, it would help assess in which respect and to what extent claims for autonomy, in the guise of claims for transnational legality, should be condoned.

Before we proceed with this argument, I want to very briefly review, and exclude, alternative candidates that would have offered themselves for the task of assessing the legitimacy and justice of transnational regimes aspiring to be stateless law. Why should we look to Lon Fuller? Can reference not be made to another yardstick, another way to ponder the legitimacy and justice of transnational regimes?

2.1 No democratic legitimacy

We have seen at various junctures of this book that the world of arbitration tends to become more independent from states. It tends to consolidate into a global arbitration culture which is increasingly self-regulated and thus gradually tends to form one or several global arbitration regimes. (Again, I am making a point in principle, and do not intend to provide particulars about the current state of play in arbitration setups: commercial vs investment vs sport, etc. I focus on the major premise, not the minor.)

Democracy, then, is a first port of call in our investigation about reasons to consider arbitration regimes to amount to legal regimes because of some form of justice or legitimacy: could the argument not be made that an arbitration regime is a particularly democratic form of regulation, and can therefore make claims for legality and autonomy? The answer is no. Let me explain why.

The private actors who create an important part of the rules of a global arbitration regime form a different group from those to whom the rules apply. Arbitration institutions, arbitrators, arbitration associations, counsel in arbitrations, to a certain extent authors of scholarly writings, make the rules that apply to the end users: the parties themselves, the companies, or individuals.36 One way to call this  (p.161) issue is to call it an issue of “social reflexivity.” The concept of social reflexivity expresses the ethical necessity, which underlies the very notion of democracy, that virtually all those to whom a given set of rules applies be allowed to participate in the creation of such set of rules.37 As Jürgen Habermas puts it, “the modern legal order can draw its legitimacy only from the idea of self-determination: citizens should always be able to understand themselves as authors of the law to which they are subject as addressees.”38

The companies and individuals appearing as parties in arbitration procedures do not form part of the epistemic community of arbitration, which creates and develops these rules. Those who will eventually receive the rough end of the rules forming the global arbitration regime do typically not participate in their making.

Admittedly, the parties to an arbitration could theoretically change the rules of the game, by instructing the arbitral tribunal to act precisely as they wish and thereby introducing near-perfect social reflexivity—arbitrators could be requested, for instance, not to “transnationalize” the applicable law and to disrobe of almost all the usual procedural guidelines. However, this would require that the two (or more) parties manage to agree on such exceptions to the usual rules, which is not something easily obtained from litigants in an antagonistic procedure. As William Park puts it, “[h]ere we see a disjunction between rhetoric and reality[:] specific norms inhabit the less elastic world where lawyers do care about the ‘regular’ way to do things.”39

The weight of this sort of normative traditionalism seems real. The private proceduralization of arbitration has become such that certain leading arbitrators call it a creeping disease40—it has led to an almost overwhelming load of detailed procedural rules without reference to which it has become unusual to conduct an arbitration. To use Park’s words again, “Faute de mieux, [procedural guidelines developed by the arbitration community] will be cited during the procedural debates that develop in most major arbitrations. Some guidelines may ultimately constitute a canon of authoritative writings cited during procedural battles.”41

It remains an entirely marginal exception to see an arbitration conducted in splendid isolation of this wealth of procedural guidelines created by the arbitration epistemic community and in isolation of the social conventions that have developed within the community of international arbitrators. Social reflexivity, which obtains by degree and is thus a scalar notion, not an on/off feature, appears to be fulfilled only to a very limited degree with regard to the global private regime of international arbitration.

 (p.162) Given as much, it is one of the important aims of the rule of law that fails to be achieved—under one of the theoretical formulations of the rule of law as a moral-political ideal42 among its several alternatives.43 As a prominent legal theorist puts it for that construal of the rule of law, democracy “may today be taken to be a central strand of the rule of law.”44 From a moral-political point of view and with regard to the legitimacy of arbitration’s global governance effects (to wit, the effects of the global arbitration regime), this first, and relatively obvious, attempt to demonstrate the legitimacy or justice of the arbitration regime failed.

2.2 What else?

Let me now turn, with extreme brevity considering what would normally be the task, to the history of the concept of justice. Three main concepts of justice appear a priori relevant for the purposes of the current study: justice qua conformity to law, giving to each his own, and formal legality. I want to focus on the first two of these concepts here, and leave the third, which will lead us back to Fuller, for a separate discussion that follows immediately in the next sub-section.

The understanding of justice in the sense of conformity to law (often known in its German translation “Gerechtigkeit als Rechtsmässigkeit”) probably corresponds to the dominant position of lawyers when dealing with questions of justice. Judith Shklar captured a great part of the idea with her notion of “legalism,” which is “the ethical attitude that holds moral conduct to be a matter of rule following, and moral relationships to consist of duties and rights determined by rules.”45 The “rules,” here, are the rules of the law.

The approach is based on the tenet that justice (Gerechtigkeit) can only be found in conformity to law (Rechtsmässigkeit); it conceives of justice qua justice according to law, where law stands for the utterances of the sovereign—the law of the state.46 By force of circumstances, lawyers are occupied primarily with the achievement of practical justice, which is undertaken by focusing on the way in which legal decisions are rendered.47 They typically may safely remain agnostic to the values  (p.163) according to which legal rules are created: in the somewhat elliptical words of Roscoe Pound, “lawyers are not required to conduct a sit-down strike until philosophers agree” in order to achieve practical justice.48

Lawyers are usually neither required nor inclined to reflect on some transcendental ideal that may imbue their understanding of law and legal norms,49 and essentially rely to achieve justice on interpretative proficiency and the science of legislation, rather than on reflections pertaining to the science of law.50

With regard to gauging the justice or regulative quality of arbitral regimes, with the already mentioned rhetorical consequences that attach to that sort of assessment, following such an approach would lead to one of two analytical frameworks for the assessment of the justice of arbitral regimes.

The first would focus on the applicable national laws and international conventions to determine the regulative quality of such regimes: the necessary and sufficient condition of justice would be the compliance by the regimes with the requirements that these legal instruments set for the validity of arbitration agreements and awards.

Such an approach would only achieve a total trivialization of the whole question, as all important international arbitration systems globally satisfy such requirements—arbitral awards would systematically be set aside were it not the case. To say that they all deserve, on the plane of justice, the autonomy that they have been granted by states is an entirely uninformative conclusion. To say that, because of this assessment of justice in the light of Rechtsmässigkeit, those systems deserve greater (or lesser) autonomy than they currently are granted because they ought to be recognized as independent legal systems would do violence to logics. Complying with current conditions of autonomy cannot be the grounds, through the artifices of legality as a flag sign of regulative quality, for a claim that these conditions should be lowered or heightened.

The second analytical framework that such a conception of justice may lead to would be built on the foundations of court decisions: if court decisions qualify or treat given non-state normative orders as legal systems, then these systems ought to be considered just and worthy of the label of law.51

The advantage of this analytical framework over the preceding one is that here the attribution of legality to the external normative system follows directly from a purposeful decision made by the recognizing legal system. The carriage of expectable rhetorical consequences of legality (using this attributed legality to claim  (p.164) further autonomy on the basis of the rhetoric discussed above) is then simply attached to this decision. It is no longer thrust upon a system that did not mean and barely could expect to open the door to claims of opposition to its intervention.

But this advantage at the same time calls for the demise of this analytical framework as a scientific one: because of the distinction, which we encountered in Chapter 5, between relative legality (the internal point of view of one specific legal system regarding the legality of another rule system) and absolute legality (the external point of view of the analyst studying the question whether a given system of rules instantiates the characteristic features of law), the decision of a court cannot prejudge any scholarly determination in the assessment of the nature of a normative system.

Whether we wish to scientifically endorse a given non-state normative system as law or not (which is the question here), with the rhetorical and political consequences that follow from such intellectual backing, is unrelated to what certain national legal systems provide. The reverse would run into the logical quagmire that manifests itself when one national legal system grants a non-state set of rules the label of law while another denies it. In sum, forget what courts say. (True, this is impiety in a lawyer’s mouth, but there you are.)

So much for Gerechtigkeit als Rechtsmässigkeit. Let us move on to the second idea of justice I announced: giving to each his own.

In the third century AD, the revered Roman lawyer Ulpian, whom we recall most often for his legal and philosophical one-liners, wrote that “justice is the constant and perpetual will to give to each his own” (“iustitia est constans et perpetua voluntas ius suum cuique tribuere”).52 This definition of justice appears to have represented the most widely shared understanding of justice throughout history. According to John Bell, “[t]his notion of ‘giving to each his own’ brings forward the central elements of equal treatment and concern for how resources are allocated.”53

The difference with the previously examined notion of justice, justice as conformity to law, is that the latter is merely concerned with “treating all according to their legal entitlements,”54 whereas Ulpian’s notion takes up the question “how the law ought to allocate entitlements in the first place.”55 Suum cuique tribuere thus represents the most basic understanding of substantive justice (as opposed to procedural justice).

The analytical framework that such a notion of justice would offer has certain advantages over the justice-according-to-law perspective. First, it would have greater analytical purchase, by allowing to draw consequences from the analysis that are truly meaningful as it would break the dogmatic frame that unavoidably is reflected in arbitration legislation. Second, it would steer clear of the logical meanders and inconsistencies that the Rechtsmässigkeit approach raises when applied to the question of non-state normative systems, which I have just sketched.

But on any scientific argument drawn from a purported misallocation of resources and thus on any battle led under the banner of substantive justice,  (p.165) Alf Ross, in a moment of polemical hyperbole, said this: “to invoke justice [in such a substantive sense] is the same thing as banging on the table: an emotional expression which turns one’s demand into an absolute postulate.”56 Hans Kelsen expressed the same idea with more composure: “The problem of values is in the first place the problem of conflicts of values, and this problem cannot be solved by means of rational cognition. The answer to these questions is a judgment of value, determined by emotional factors, and, therefore, subjective in character—valid only for the judging subject, and therefore relative only.”57

The issue is this: in the absence of ascertainable and agreed higher standards against which to judge the correct allocation of resources effected by a system of norms, any reference to “justice” in a discussion on the virtues and vices of a rule system necessarily would amount to a scientifically unsupportable expression of individual or collective preferences.58 And the condition just exposed appears almost impossible to fulfill given the “fact of moral pluralism.”59 In short, it would be a purely subjective choice. Let us move on.

2.3 Predictability

Let us now consider another main construal of the rule of law, which relates not to law’s democratic legitimacy but to its internal standards of merit, and more precisely to a standard of merit that is procedural, not substantive. This strand of the rule of law, called “formal legality,”60 holds in substance that legality is a yardstick against which a normative system may be assessed because of certain formal virtues of legality, because of law’s formal regulative quality.

Recall from Chapter 1: the qualification as “law” carries the expectation of certain formal qualities that we associate with that which is legal—the guarantees of the rule of law. In the words of Brian Tamanaha again: “The rule of law in this sense entails public, prospective laws, with the qualities of generality, equality of application, and certainty.”61 The rule of law is perceived as something good and valuable, here, because of its inherent formal virtues: it is a superior mode of regulation.

Such a claim, it must be pointed out, says nothing about the substantive qualities or substantive virtues of a specific instance of law. The contents of a specific law or even a given legal system in its entirety can be utterly bad, even evil. Law is fallible by nature, it may fail to promote the common good.62 It is the way in which law operates that is perceived as valuable: as Neil McCormick puts it, “it is morally of value to people to have common [predictable] rules.”63

 (p.166) Formal legality, then, provides a less ambitious analytical framework than the ones we have seen in the preceding sub-section, but one with greater use value.64 It is a conception of the rule of law that subjects the attribution of the label of law to conditions of justice pertaining, for instance, to the way in which norms are promulgated, their clarity and their temporal dimension (prospectivity vs retroactivity, for instance).65 It is a formal concept of justice, agnostic to the actual contents of the set of rules it characterizes.66 As such, it would consider as law an iniquitous regime, one that under a substantive approach to justice would be flagged as “bad law,” and would not discriminate it from a benign regime, provided both satisfy the applicable procedural conditions.67 But at least law in this formal approach “enhances the dignity of citizens,” as Brian Tamanaha puts it, “by allowing them to predict and plan.”68 This is why we have here a less ambitious approach than what is offered by an analytical framework based on a substantive version of justice. But as I said, it has greater use value.

The greater use value of formal legality lies in the fact that the amplitude of reasonable disagreements is incomparably smaller over ways in which to implement procedural justice than over the proper allocation of entitlements. This is what led Jürgen Habermas to consider that only “genesis, not a priori principles to which the content of norms would have to correspond, provides [a norm] with its justice” and, hence, the “legitimacy of positive law is conceived as procedural rationality.”69 The inherent variegatedness of conceptions of substantive justice requires that we dispense with arguments relating to the regulative quality of an arbitral regime on the basis of the contents of its rules or the way in which it redistributes resources and limit ourselves to procedural aspects of such a rules system. The question then simply is whether such a regime truly allows to “predict and plan.”

As I have adumbrated, among the least objectionable yardsticks of procedural justice, precisely because it is based on deliberate efforts to expunge all elements of provincialism,70 is Lon Fuller’s account of the rule of law, which he calls the “inner morality of law.”71 Hence, in the third and last main section of this chapter, I maintain that this understanding of the concept of law is a device for expressing the necessary—though not per se sufficient—conditions of regulative quality that an arbitral regime must follow in order to be considered procedurally just, and thus to deserve the label of law, with all its attendant rhetorical consequences.

 (p.167) 3. The Inner Morality of Arbitration Regimes

So Lon Fuller’s account of the rule of law, the “inner morality of law,” is the concept of law I want to use as a yardstick to determine whether an arbitration regime—and any stateless normative regime for that matter—deserves the label of law. I want to use this particular yardstick because it is procedural. It is thus less exposed to disagreement. It is also the result of efforts to exclude local or cultural idiosyncrasies.

Now I need to enter an exposition of the regulatory desiderata for private justice regimes that may be inferred from Lon Fuller’s concept of law. This section thus expounds the sundry bearings that seven of the eight cognate principles delineated by Fuller have on procedural questions in dispute resolution and, hence, on regulation through patterns of individual rule application and creation.

3.1 Fuller’s principles of legality

Metaphors, and allegories, are often the best way to convey complex ideas. They are often the most enjoyable too. And so Lon Fuller told a story about what law is, and what it is not, in a way so simple, so enjoyable, that it became a central way in which we understand these questions. The story, with a few tweaks to make it more current, goes more or less like this.72

King Rex is a well-meaning monarch who has just come to the throne. He thinks that, as the new boss, he should change the rules of his kingdom. All the rules. So he repeals the existing law, all of it, and sets out to create a new legal order from scratch.

As he does not really know where to start, he considers it to be a clever idea to deal with legal questions as they come to him. He appoints himself the only judge of the kingdom. He hopes to progressively work out a system of rules over time. The idea is to infer general rules and principles out of his decisions in individual cases. But there is a hitch. As his accession to the throne did not exactly follow a meritocratic procedure, he finds himself unable to think in terms of generalization: no one can discern any pattern in the judgments he renders. His efforts leave his subjects confused. He is profoundly embarrassed. He steps down from his judgeship and withdraws to the highest tower of his castle.

Alone in his room, he tries to recall his law studies and what was written in all of these codes he was supposed to read. Based on these vague memories, he drafts one code after the other, intent on covering all aspects of his subjects’ behavior. But as he is about to post the codes on the monarchy’s official website, he starts brooding over the fact that he had spent more time in the classroom on Facebook than actually listening to what was being said. Unable to discard the idea that there  (p.168) might be a link between his classroom activities and the quality of his new codes, he decides to keep them confidential. He would still decide cases in application of the codes. But the codes themselves he would not show to his subjects. The idea is not well received: his subjects, an unruly lot, threaten to mount a WikiLeaks campaign against him if he does not open the books.

After some quick musings, King Rex comes up with an offer for his subjects. He would show, at the end of each year, the rules he has used to decide the cases during that past year. But these rules would not count for future cases. The objective is to mobilize the power of hindsight. A great idea to be sure. All the same, the subjects remain unimpressed.

King Rex throws in the towel at this stage: he uploads the codes he has drafted to his website, and makes them publicly available. But very soon it becomes clear that the king was right in being insecure about his legal abilities: he has drafted the codes in extraordinarily convoluted language. While that was meant to sound learned and sophisticated, its effect is that no one, not even the lawyers in his kingdom, can understand the codes.

Completely at a loss about how to write clearly, King Rex calls his former PhD supervisor to ask for help. The benevolent old man takes over the task with a warm smile, while muttering something to the effect that Rex might need an editor not for his codes but for his life. He then painstakingly redrafts the codes in an intelligible way.

But a new problem emerges: now that the texts are understandable, it appears that they are full of contradictions and conflicts. The codes cannot but fail to orient the behavior of the subjects. King Rex ends up on the front page of the tabloids.

Outraged, he drafts a new code. It is simple, straightforward, and free of contradictions. In his rage however, he makes it a crime to sleep, to be taller than him, to have opinions, and to take decisions. The former PhD supervisor, at his home far away, sighs again and sends him a brief email: “Were you not trying to make law? Why make rules, then, that no one can obey?” Rex, grumpy but lucid, repeals the corresponding provisions.

Then something unexpected happens: his subjects like the new code. They start to use it as guideposts for their actions. The king becomes so enthusiastic about his newfound legislative virtuosities that, like an unstoppable painter, he drafts a new code every day, each new code replacing the previous one. Alas, the subjects have no choice but to ignore, again, the successive codes altogether.

Rex eventually sees the problem. Constantly changing rules are inefficacious in channelling people’s conduct, and thus in carrying out any of his plans over a long period of time. So much he understands. So he freezes the law as it stands on the day of the anniversary of his accession to the throne, and reassumes his judicial functions. Very soon, however, he grows unhappy about the rules he has written. He starts to render judgments that bear only a faint relationship to the rules as set out in his codes. At this juncture, it is Rex’s own wife who points out to him that he is back to square one. She suggests he rather sticks to making and spending money. He complies, with much greater success.

 (p.169) The point of the story is to describe what Fuller called “eight ways to fail to make law.”73 We can indeed discern, in King Rex’s eight successive attempts to create law, eight aspects of a normative system that characterize it as non-legal. In Fuller’s words, the failures to make law are the following: (1) “every issue [is] decided on an ad hoc basis”; (2) “failure to publicize”; (3) “abuse of retroactive legislation”; (4) “failure to make rules understandable”; (5) “enactment of contradictory rules”; (6) enactment of rules that “require conduct beyond the powers of the affected party”; (7) “introducing such frequent changes in the rules that the subject cannot orient his action by them”; and (8) “a failure of congruence between the rules as announced and their actual administration.”74 These failures, Fuller explains, “do not simply result in a bad system of law; [they] result[] in something that is not properly called a legal system at all.”75

Fuller’s idea is that we see, in the flip side of the story, in the inverted mirror image of the eight failures, eight positive principles of legality. They are procedural principles that a system of rules must satisfy in order to perform law’s essential function and thus to count as law.76 And law’s essential function, Fuller wrote, is to “subject[…] people’s conduct to the guidance of general rules by which they may themselves orient their behaviour.”77 The eight failures are, then, eight ways how not to allow the addressees of rules to orient themselves according to them, by failing to provide them with “dependable guideposts for self-directed action.”78 That makes the rules system unworthy of the label of law, because it cannot “perform [the] central guiding role” of law.79

Now we can see, as Hart puts it, that Fuller’s principles are a list of conditions for an efficacious attainment of this end of guiding behavior.80 Or in Matthew Kramer’s words, the realization of each of these principles in a normative system “contributes indispensably to the attainment of the desiderata that can be secured through the existence and flourishing of law.”81 Why? Because in a normative system where the failures just described occur, the addressees of the norms are “unable to form any confident expectations on the basis of which they can interact with one another,”82 and “no one [has] an informed sense of what anyone else is required or permitted or empowered to do.”83 Put yet differently, the idea of these principles is that people are ruled by laws, and not by men and women.84

 (p.170) Fuller also called these eight conditions the “inner morality of law.” The word “morality” is not to be taken in any analytical sense. A norms system that fails to satisfy one or several of these conditions is not morally deficient, or morally inferior to a norms system that does satisfy all of these conditions. It simply fails to effectively orient the behavior of its addressees. It fails to provide predictable and reliable signposts for action. And thus it fails to attain the intrinsic purpose of law:85 it fails as law. The phrase “inner morality of law” is a catchy slogan, but analytically the word “morality” is misleading: Fuller’s account of law is a positivist one.86

To best see the flip from failures to make law to positive conditions of legality, we should attend to Matthew Kramer’s masterful exposition of Fuller’s principle of legality. And so the eight constitutive elements of legality are, in Matthew Kramer’s terminology:87 

P1: governance by general norms, that is the generality of expression and application of the rules that are part of the system;

P2: public ascertainability, or the public promulgation of the rules of the system;

P3: prospectivity, meaning the non-retroactivity of the rules of the systems;

P4: perspicuity, that is the formulation of the mandates provided by the legal system in lucid language;

P5: non-contradictoriness and non-conflictingness, in other words the normative coherence of legal system;

P6: compliability, that is the near absence of unsatisfiable behests;

P7: steadiness over time, which calls for “limits in the pace and scale of the transformations of the sundry norms in a legal system”;88

P8: congruence between formulation and implementation, in other words that the publicly promulgated rules are actually applied and are applied impartially.

(If that is too impenetrable a language, here is how John Gardner summarized it: “General, open, prospective, clear, consistent, stable, capable of being obeyed, and upheld by officials. So must the laws of a legal system be, according to Lon Fuller, if the system is to live up to the ideal known as the rule of law.”89)

 (p.171) As mentioned above, only seven of these eight principles will enter the following discussion. The one that will not be dealt with is compliability (P6). This principle, which more precisely prohibits the presence of too many mandates requiring the impossible from the system’s addressees, is not strictly speaking a formal condition of legality, but a substantial one, as it relates to both the precise contents of the rules and the concrete abilities of their addressees.90 The fulfillment of this condition does not depend on procedural qualities of a regulatory system and hence it has no direct bearing on the matter at issue here. It does not translate into a principle that fittingly forms part of the setup of a dispute resolution system.

Now, let us return to the central question this section focuses on: can arbitration regimes display these features? Can they meet these requirements? First of all, it must be made clear that these features are scalar properties: they can be achieved to varying degrees of perfection. Accordingly, they represent an ideal that should be pursued and against which the regulative quality of a normative system can be assessed.91 Second, if we focus on the normative effects of arbitral awards, we may recognize that the inner morality of law can be achieved through individual decisions. As opposed to Fuller, who considered that these criteria could only be fulfilled through direct promulgation of the general rules to the addressees, Matthew Kramer convincingly argues that “the regulation of behavior through the laying down of norms and the setting of standards…does not necessarily involve making those norms and standards known to [the addressees] by means other than the patterns of official approval and disapproval that implement the norms and the standards.”92 In other words, there is no need, with respect to the inner morality of law, for a publicly accessible code of general rules. These essential features of law may be attained through patterns of rule application by the system’s officials, as the addressees of the rules could then “infer the content of the rules by studying the patterns of the decisions which authoritatively settle disputes.”93 However, in order for this inference of the content of the rules to effectively take place, the patterns of decisions must display certain qualities, as we will see below.

Let us now apply the principles of the inner morality of law to examine arbitral regimes: in light of these principles, do they deserve the label of stateless law?

 (p.172) 3.2 A rule of precedent

At least four of Fuller’s principles are cognate in a first challenge to arbitral regimes as rules systems with a tenable claim to legality. This first challenge revolves around the question of the role of prior arbitration cases, or precedents.

Governance by general norms (P1), public ascertainability (P2), prospectivity (P3), and steadiness over time (P7) all are principles that are not straightforwardly fulfilled by an outcome-centered mode of regulation. If arbitral awards are to collectively satisfy these principles, one element in the procedural setup of arbitral systems becomes crucial: the precedential force of the awards. The following paragraphs propound these connections, starting with a terse presentation of the aspects of these principles that are at stake.

As we have seen, Fuller presented his principle of governance by general norms (P1) in negative terms, as he did for all his principles of legality. Recall: if “every issue [is] decided on an ad hoc basis,” then this constitutes an unwanted property of a normative system that would prevent it from being of a legal nature, from amounting to law.94 Matthew Kramer presents this requirement in more sophisticated and nuanced terms: “situation-specific directives [must not be] the…principal means of regulating people’s conduct.”95 The generality of application and the generality of address of a system’s rules are necessary for every addressee to form a confident idea about what she and the other addressees are “required and permitted and empowered to do.”96 Law cannot provide “dependable guideposts for self-directed action”97 in the absence of a predominance of general norms.98 By contrast, a casuistic approach could easily become a “higgledy-piggledy arrangement” that would be “antithetical to the rule of law.”99

A normative system not primarily composed of general rules would not be functional as law. It would not deserve the label of law, neither for jurisprudential purposes nor, I maintain, for the rhetorical and political purposes of claims for a laissez-faire policy on the part of states.

The principle of public ascertainability (P2) formed the object of a rather elliptical though accurate evocation by Fuller: “it [is] very unpleasant to have one’s case decided by rules when there [is] no way of knowing what those rules [are].”100 Law, he contended, must be promulgated in order to count as law. Here again, Matthew Kramer clarifies the point: “a regime of law has to render its mandates and other norms ascertainable by the people to whose conduct they apply.”101 A rules system whose mandates and other norms are not ascertainable by their addressees, in other words when the addressees are kept in the dark about what the norms command, then the existence of the normative system would “make no difference to anyone’s reasoning about appropriate courses of conduct.”102 It would be “thoroughly inefficacious in channelling people’s behaviour.”103 It would fail as law.

 (p.173) The purpose of this requirement matches the rationale of the principle of governance by general norms: allowing the addressees to appraise themselves of the “general norms under which the legal consequences of their conduct are assessed.”104 The addressees of norms must be allowed to enter dependable guideposts into their practical reasoning. Again, the consequences of a failure to meet this requirement is identical to any other failure of the Fullerian principles of legality: a rules system whose norms are not typically ascertainable by their addressees ought not to be considered law, neither for jurisprudential purposes nor for reasoning that partakes of the School of Dijon.

The principle of prospectivity (P3) requires that an overwhelming proportion of rules in a system are not retrospective, but prospective. The norms have to be created before the events occur to which they pertain. It is indeed a “brutal absurdity [to] command[] a man today to do something yesterday.”105 It is important to point out, however, that a total absence of retroactive norms is neither required nor possible. There will always be indeterminacies in a normative system. There will always be cases for which there are no determinately correct answers to be found in the body of the rules existing at the time of occurrence of the events.106 At the other extreme, a normative system composed only of retrospective norms is, as Kramer puts it, “forbiddingly incoherent,”107 and is not a legal system. In between, however, the exact threshold remains undefinable above which a normative system no longer qualifies as a legal system because of its overabundance of retrospective laws.

Echoing the raison d’être of the principles discussed earlier, the need for a rules system to be based on a great majority of prospective commands in order to be legal is that this is necessary to “impinge in any significant fashion on the choices and behaviour of the people who are subject to its sway.”108

The principle of steadiness over time (P7) requires “limits on the pace and scale of the transformations of the sundry norms” that pertain to a system of rules.109 These speed limits must be set so as to avoid “such frequent changes in the rules that the subject cannot orient his action by them.”110 This principle is based on the recognition that the creation of effective guideposts for self-directed action requires a degree of internalization on the part of the addressees.111 The absorption of a rule into one’s practical reasoning is barely possible if the rule merely befuddles its addressees as an ephemeral and “unreliable transitory” event in the normative landscape.112 It seems unnecessary to provide evidence, for instance evidence  (p.174) taken from the field of psychology, to make that point credible enough to be considered valid.

The slowness required by the principle of steadiness over time does obviously never amount to full normative stagnancy over long periods of time (and thus obsolescence). It merely alerts us to the indispensable character of “a balance between constancy and adaptability,” the “forging of a via media between destructive dislocation and preposterous ossification.”113 As is the case with the other Fullerian principles we have discussed heretofore, the purpose of the principle of steadiness is to enable the realization of law’s chief function: to forge its addressees’ actions “qua responses to the [rules system] rather than qua patterns of conduct that occur independently of the [rules system].”114

The requirements mandated by the principles adumbrated in the preceding paragraphs (governance by general norms (P1), public ascertainability (P2), prospectivity (P3), and steadiness over time (P7)) may make arbitral regimes stumble as legal systems. To understand why, the elucidation of a central feature of arbitral regimes is needed—a feature that has been assumed for most of the argument so far as an implicit postulate and as a definitional element of our object of study. The feature in question relates to the embodiment of rule expression and creation in such normative systems: it is assumed that arbitral awards constitute the primary normative source of arbitral regimes.

We can elide, without damages, the exact extent of the dominance of arbitral awards as a source of normativity in sundry arbitral regimes. I seek on purpose to proceed at a relatively high degree of abstraction. The idea is to make a generalization of arbitration to see appropriate theoretical frameworks for reflections. Generalizations do not have to be perfect to make a point. So in order to keep the argument manageable, I will radicalize the assumption that arbitral awards constitute the primary normative source of arbitral regimes. For the rest, consider that the applicability of the argument in practice obtains by degrees: the greater the normative strength of arbitral awards compared to other norms of each regime, the fuller the argument applies. In other words, the issues propounded in the following paragraphs also arise in arbitral regimes marked by more variegated and balanced normative sources, though simply less dramatically. Investigations into the intricacies and idiosyncrasies of normativity in specific arbitral regimes can be found elsewhere.115

So if we start from the postulate that arbitral regimes are, to a significant extent, normatively based on arbitral awards, the following issues arise with regard to the aforementioned Fullerian principles.

First, arbitral awards are in and of themselves individualized. Hence, a regulatory regime built on arbitral awards is exposed to the risk of being marked by  (p.175) sweeping ad-hocness (P1), just as any other outcome-centered mode of normative production.

Second, every dispute-resolving decision is a mandate that is unascertainable (in advance) per se (P2). Thus, such a normative regime based on individualized decisions may be largely otiose as a regulatory order. The parties, and a fortiori the other addressees of such a regime, would perforce be left in the dark with regard to the norms that will be crafted or expressed by the awards.

Third, an inherent feature of outcomes of dispute resolution procedures is to be retrospective. Every decision rendered in a dispute resolution procedure is in fact an individualized norm commanding today to do something yesterday: it is a norm created at a time t but applying to a situation that occurred at a time t-1 (P3). Such norms do not comport with the principle of prospectivity if they do not, en masse, overlap with thitherto existing norms that made the decisions predictable (remember that predictability obtains by degrees) and thus allowed the addressees to orient their behavior according to the norms existing at t-1 and the projected norm of t.

Fourth, in a rules system composed preponderantly of scattered and inordinate individualized decisions, no intrinsic feature coordinates the decisions on a temporal dimension, and guarantees of normative constancy through time will therefore have fallen to the wayside (P7). Bewilderingly rapid changes over time do not necessarily ensue, but it is a greater possibility in outcome-centered regimes than in codified rule systems.

To recap: arbitral awards are individualized, unascertainable in advance, and retrospective directives that, by their hic et nunc nature, are hardly compatible with a requirement involving a temporal dimension. A regime built on arbitral awards would a priori seem to amount to governance by men and women (the arbitrators) and not by laws, thereby failing to constitute an instance of rule of law.

However, a set of individualized mandates does not perforce fail to achieve generality in address and application (P1), public ascertainability (P2), prospectivity (P3), and steadiness over time (P7). Here is how Matthew Kramer explains it: “Conflict-terminating judgments, as opposed to promulgation, can be the chief vehicle for the expression of legal requirements. So long as officials are provided with a matrix of norms that enable them to impose regularity and order on their society by resolving disputes methodically, and so long as they adhere quite firmly to those operative norms when gauging the merits of people’s claims, their regime can aptly be classified as a regime of law.”116 This matrix of norms, he continues, must consist of “norms that transcend the respective contexts of…case-by-case proceedings.”117

In other words, a system whose main vehicle for normative expression consists of individualized decisions may appropriately count as a legal system if its addressees are able to infer general and foreseeable rules from the decisions. Such rules are, then, applicable to other cases and are thus prospective. The possibility to infer  (p.176) general rules from decisions would also reduce the system’s propensity to normative changingness.

The point is this: a normative regime based on arbitral awards, in order to count as law, must have certain mechanisms that ensure that the addressees can generalize the normative bearings of an award. These mechanisms enable the subjects to effectively grasp norms that transcend each individual case. They allow the subjects to apprise themselves of the rules under which the consequences of their present and future actions will be assessed. Thus are cognate situations made normatively relatable to one another, across cases and over time.

What, then, is a mechanism that relates the normative treatment of cognate situations to one another, hence turning decision-making into the setting of general, ascertainable, prospective rules that are unlikely to change chaotically? When we put the question like that, the answer is fairly obvious: a rule of precedent.

A brief recap is necessary at this juncture. True, normative orders based mainly on individualized directives made in dispute resolution procedures can be compatible with the Fullerian principles of governance by general norms (P1), public ascertainability (P2), prospectivity (P3) and steadiness over time (P7). This requires, as a necessary but not sufficient element, that the dispute resolution system includes a certain safeguard in its procedural setup, namely a rule of precedent. A rule of precedent creates patterns of interpretive practice. As Kramer puts it, “insofar as the officials’ judgments and their rationales would have precedential force, those judgments and rationales themselves would constitute directly ascertainable legal norms.”118 Kramer focuses on public ascertainability but the other three Fullerian principles would equally be possibly satisfied.

The absence of a rule of precedent, combined with the absence or limited importance of other authoritative vehicles for the expression of the rules, makes it difficult to infer the norms’ contents from their applications. What matters is that all decisions be expositions of the same contents of the law, that one decision does not suggest that the law is X while another implies that it is Y. If decision-makers do not follow prior cases, the risk that there be variations among the decisions is significant. Kramer explains the problem: “Because gaining knowledge of the contents of those norms is a far more difficult task when one’s access to them is indirect rather than direct, the epistemically disruptive effects of any transformations of the norms will be greatly accentuated.”119 If the application of rules to the resolution of individual disputes is the only or main authoritative expression of the rules, then the slightest variation in these applications would be likely to frustrate efforts in inferring rules from their applications.

Let us briefly take one further step back and consider the question of precedents from a broader angle. In one of their books on the philosophical relationships between time and law, François Ost and Mark van Hoecke, who are rightfully metaphor enthusiasts in explaining legal questions, put the idea this way: giving decisions precedential force ensures that the regime is not “deprived of its ‘memory’ (p.177) and its ‘planning’.”120 Carrie Menkel-Meadow, for her part, points to the anthropologically normal character of following precedents and assuming that precedents will be followed: it seems to be part of human nature that a decision in a case becomes a guidepost for future cases that are closely similar.121

One point is important to understand: for our purposes, it is nearly meaningless what form exactly the rule of precedent takes. It makes no difference whether the rule of precedent is an instance of stare decisis or of jurisprudence constante (with apologies for the horror to procedural lawyers). And it makes no difference either whether the precedential force of awards is best labelled as “juridical” (as in “de jure rule of precedent” or “de jure stare decisis,” in other words when a formal doctrine of stare decisis is espoused) or as “factual” (as in “de facto rule of precedent” or “de facto stare decisis,” in other words when not following a relevant precedent amounts to a failure of interpretative proficiency, since it sways from the rightfully anticipated interpretation, but does not formally give rise to a legally flawed decision). Such distinctions would merely muddle the argument by bringing it into the wrong intellectual terrain.122

Are arbitral awards, then, followed as precedents in practice? Does the way arbitrators decide cases make a difference to anyone’s reasoning about appropriate rules of conduct? Or is the “law” rather “newly minted by the arbitrator on each occasion, with every [case] subject of its own individual proper law”?123 Various studies have converged in their findings: the practice of following arbitral precedents is almost inexistent in the field of international commercial arbitration (including when the non-state lex mercatoria is applied), commonplace and increasingly frequent in investment arbitration (investment arbitrators do it “with rather excessive zeal,” as Gilbert Guillaume, former President of the International Court of Justice, puts it124), and routine in sports arbitration.125

From the point of view of legality, or the rule of law, it is thus insufficient for decisions in dispute resolution procedures to be simply tailored to the case at hand with disregard for cognate cases, past or future. Do not misunderstand me: I do not mean to say that this is necessarily a bad thing. The freedom of the arbitrators with  (p.178) regard to how they decide each case, and their quest for individually tailored solutions, may well be considered more beneficial than a stateless incarnation of the rule of law for international commerce. Tailoring applicable norms to the needs of the parties is often a sound way to resolve a dispute. But then we should not call it law. We should not call it a commercial transnational legal order.126 As a mode of governance, it characterizes pre-legal communities. Per se such decisions do not collectively form a legal system.

3.3 Publication of arbitral awards

The Fullerian principle of public ascertainability (P2) has further, more obvious, procedural import: it requires a frequent and publicly accessible publication of arbitral awards. Two clarifications are in order.

First, recall that the principle calls for public ascertainability. It is a necessary but not sufficient condition that the officials of a rules systems—arbitrators for instance—are able to apprise themselves of the applicable norms. They certainly must be able to have access to what we called above, in the excerpt from Kramer, the “matrix of norms that enable[s] them to impose regularity and order [and to] resolv[e] disputes methodically.”127 But in addition to the decision-makers, it is the addressees of the arbitral regimes in question who must be easily able to acquaint themselves with the rules that the decisions reveal or create by having precedential force. Otherwise, if we think back to the rationale of this principle as it was sketched above, “those putative laws would not figure in anyone’s reasoning about [his or her] appropriate courses of conduct.”128

Consider, somewhat in passing: it is not unheard of in the community of international commercial arbitration, in those rare cases in which the precedential force of a prior award is invoked, that arbitrators refer to an arbitral precedent that almost no one has access to, including the vast majority of legal scholars. In such cases, reference is made to prior awards that cannot possibly orient the behavior of any subject. The reference to their precedential force is a simulacrum.

Second, I want to emphasize that the ease and practicality of public ascertainment is a requirement that must be satisfied to quite a substantial degree. The reason for it is that the general norms in an outcome-centered rules system are only indirectly discernable.129 And indirect ascertainment is comparatively more prone to go astray. The required cognitive efforts, and the corresponding hazards, are substantial when seeking to infer clearly intelligible normative patterns from individual outcomes (decisions revealing norms) and when generalizing the normative contents of a decision (decisions creating norms). They are more substantial  (p.179) than the complications associated with the understanding, for purposes of self-direction, of authoritative written formulations in general terms. Hence, indirect ascertainment calls for particularly effective means for the addressees to apprise themselves of the decisions. Put simply, awards must be published in particularly accessible places. As international lawyers Christine Gray and Benedict Kingsbury put it, “[u]npublished awards have virtually no law-making effect; also those not easily accessible or not reported in full will have little impact.”130 Simple enough.

Public ascertainment may satisfactorily take the route of intermediate expositions through legal experts. In any modern national legal system, legal experts are “the vehicle through which the complicated norms of [a legal system] can become familiar to citizens and can thus become live factors in the citizens’ practical reasoning.”131 Similarly, it is sufficient if only arbitration specialists are able to discern the rules that pertain to the arbitral regime in question. Hence, case commentaries in academic journals would in principle fulfill the publication requirement.

Not every award must be published of course. The proportion of published awards must simply be, in Kramer’s words, sufficiently “plentiful and regularized to create clearly intelligible patterns”132 from which a subject is “able to infer the content of the rules.”133 For if they are “few and far between,” he continues, “they will not be adequately reliable and informative as conduits that provide indirect access to the norms that lie behind them.”134

A cursory survey of arbitral practice reveals the following situation with regard to the publication of awards. In commercial arbitration, the proportion of published awards is very low. As Lord Mustill puts it, “the reported awards do not in all cases seem to sustain the wealth of commentary based upon them.”135 In investment arbitration, awards made under the rules of ICSID (about 60% of all investment arbitrations) are very often published, but a large number of other decisions, such as UNCITRAL ad hoc investment awards (about 30% of all investment arbitrations) remain in principle unpublished.136 In sports arbitration, the awards of the Court of Arbitration for Sports (the highest instance in the worldwide pyramidal organization of dispute resolution in sports) are published, but the publication had for a long time been made in such fashion that even most academic lawyers had great difficulty in having access to the awards.137

 (p.180) From a jurisprudential perspective, it is squarely unmistakable that a normative regime whose dominant source of rules is constituted by individualized decisions that are largely kept confidential cannot count as a legal regime.

3.4 Reasoned decisions

Let us now shift our attention to another Fullerian principle of legality that can conveniently be used to gauge the legitimacy of the aspirations to legality of outcome-based normative orders: the principle of perspicuity (P4).

The idea of the principle is simply this, in Fuller’s words: “How can anybody follow a rule that nobody can understand?”138 Kramer puts it in a more analytical way: “Unless the mandates and other norms of a legal system are formulated in reasonably lucid language, the system will largely or completely fail to perform the basic function of law as a means of channelling people’s behaviour along certain paths and away from other paths.”139

The rules produced by an adjudicative system, in order for the system to count as law, must not only be susceptible of generalization, be ascertainable by their addressees, pertain to situations subsequent to their creation and be stable through time. They must also be understandable. With regard to the production of norms by dispute resolution mechanism, this requires that the reasoning of the decisions is supplied to the addressees.

Unreasoned decisions in individual situations may meet the principles of generality (P1) and public ascertainability (P2), provided they treat like situations alike and are publicly accessible. After a significant number of decisions have been handed down, a general rule is likely to become inferable from this patterned expression of a norm. In addition, such an inferred rule would apply prospectively (P3), provided similar situations continue to be treated similarly. The principle of steadiness over time (P7) may also be satisfied by unreasoned decisions, in the same circumstances.

But the principle of perspicuity (P4) cannot be fulfilled under such conditions: unreasoned decisions, or decisions accompanied by very succinct reasons do not form part of an informative exposition of a rule. Again, general rules may be inferable from such decisions, but they will be marked by great vagueness. Great vagueness does not stymie the rule’s cardinal features of generality (P1), ascertainability by the addressees (P2), prospectivity (P3) and constancy through time (P7). But it is a credible possibility that it would stretch the rule’s zones of penumbra, and shrink its hard core of standard cases, to a point where its imprecision barely permits any deductive reasoning. The rule, then, would in effect have a near-absence of meaning. To make it possible for anyone to infer from individual decisions a rule that has a perspicuous meaning (P4), the decisions forming the premises of such a modus ponens must be supplemented with sufficiently detailed reasons.

 (p.181) Even a cursory glimpse at arbitral practice reveals that unreasoned awards, or awards with only extremely succinct reasons, are no extraordinary occurrence. In international commercial arbitration, even those who have every reason to extol arbitration write that “the requirement of a reasoned award is particularly controversial.”140 A reasoned award is in fact required under most, though not all, national arbitration laws. And the requirement often does not apply if the parties agree to dispense the tribunal with it. It may seem surprising to people outside the field of arbitration that anyone would do such a thing, but it is in fact not too seldom an occurrence. The point is that the absence of reasons reduces the loser’s ammunition to challenge the award. That increases the finality of the arbitration, which is often a central concern for the parties.141 When reasons are required, they may be quite succinct, typically more concise than what is usually required from courts.142 In investment arbitration, reasons are in principle both required and supplied with a great level of detail.143

3.5 Sundry devices to lessen conflicts and contradictions

Let us now consider the prohibition of conflicts and contradictions (P5). The principle expresses the want of one of the constitutive elements of legality that the positivist tradition in law most emphatically insists on: “the property of logical tidiness.”144

A normative system plagued with inconsistent or incompatible rules provides at best muddled guidance. This is so whether such normative inconsistencies and incompatibilities are, analytically, conflicts (coexistent obligations to do X and –X) or contradictions (an obligation to do X contemporaneous with a liberty not to do X).145 Pro tanto, such a normative system does not meet the regulative standards of the rule of law.

In a normative system primarily based on regulation through individual instances of adjudication, the principle of non-contradictoriness and non-conflictingness requires some procedural mechanism that prevents different arbitral  (p.182) tribunals within the same arbitral regime from creating incompatible rules (in the sense of contradictory or conflicting). Let me qualify this assertion, in two ways.

First, consider time. The temporal dimension of the issue is primarily one of contemporaneousness. We are dealing primarily here with a matter of concurrent exercises of jurisdiction. If we take the question from a perspective integrated over time and consider incompatible rules created by arbitral tribunals at clearly distinct times, we would find ourselves in one of the two following situations.

Either awards have no precedential force and thus no general rules are created. In this case, the only required mechanism to avoid conflicts and contradictions between perforce individualized commands is the principle of res judicata, which is not really a problem in the field of arbitration.146

Or awards have some precedential force and the later decision must follow the precedent, meaning that the required procedural guarantee for the principle of non-contradictoriness and non-conflictingness is meant to be the rule of precedent itself: it must be strong enough to prevent the development of lines of cases that run in parallel. If that fails, the principal procedural device that helps is an appeals mechanism. I will return to that at the end of this sub-section.

We must also discern the hypothesis in which the precedent is distinguishable. This would imply that a new rule is needed that could not straightforwardly contradict or conflict with the prior existing rule. Of course, there is a logical possibility that it nevertheless does contradict or conflict with it. However, occasionally unfollowed precedents that are on point and occasional contradictions and conflicts do not jeopardize the rule of law. The Fullerian principles only have to be fulfilled up to a certain threshold. There is no requirement of perfect fulfillment of the principles of legality.147

More multifaceted, as I suggested at the outset, is the issue of commands and other norms created by contemporaneous decisions.

Here I need to enter the second qualification. We may distinguish two types of incompatible obligations and liberties. On the one hand, consider incompatible obligations, respectively liberties, for specific parties. On the other hand, consider the incompatible obligations, respectively liberties, for the addressees at large of the relevant arbitral regime.

The former—creating incompatible obligations or liberties for specific parties—call for the avoidance of concurrent assertions of jurisdiction by different tribunals, either over the same dispute, or over different but related disputes whose resolution has legal consequences for some of the same parties. (Typical examples would for instance be discrete claims brought against a company and its shareholders, or the main debtor and the guarantor.)

 (p.183) In national legal systems, the mechanisms usually used to deal with such issues are the procedural principles of lis pendens and derived jurisdiction (which bundles or consolidates procedures on the basis of a ratio connexitatis).148

Arbitral tribunals tend to apply with very limited enthusiasm the principle of lis pendens to conflicts of jurisdiction between arbitral tribunals.149 The consolidation of discrete but related arbitration procedures is problematic, and remains exceptional, because it typically requires the consent of the parties. This they are tempted not to give for reasons of confidentiality and due process (equal participation in the formation of a tribunal).150

In some rare cases, arbitration institutions have also relied on another strategy to avoid inconsistent results: the alignment of tribunals. The idea no longer is to prevent concurrent assertions of jurisdiction, but to pragmatically increase the chances that the different tribunals produce compatible awards. The idea is to appoint the same arbitrators to different arbitral tribunals for related cases. This solution, however, remains exceptional and raises concerns of due process, as a tribunal may rely on information acquired in one case for its resolution of another.151

The latter—creating incompatible obligations or liberties for the addressees at large of an arbitral regime—calls for the avoidance of a concurrent creation of incompatible general rules by different contemporaneous decisions that have precedential force. This would lead, to use fashionable terminology, to fragment the normative voice of the regime.

In national legal systems, the main mechanism to deal with such risks is appeal procedures, which serve to reduce the time during which incompatible court-made rules subsist. An appeal system does not currently exist in arbitration, but its desirability has recurrently given rise to debates.152 Brutally simplified, the arguments of the two most interesting sides in the debate are the following. If you are in favor  (p.184) of arbitration promoting the rule of law, you would tend to support an appeals mechanism. If you believe arbitration should provide another type of services than providing law, then you would tend to think that an appeals mechanism merely stands in the way of an efficient removal of the dispute from the table.

3.6 Settlements: nothing too much

The last of Fuller’s principles to be considered, congruence between formulation and implementation P8), actually contributes to identifying arbitral regimes both as legal systems and as arbitral regimes.

Generally speaking, the principle requires a cognitively reliable effectuation of the norms of the system. The effectuation must achieve a correspondence in normative contents between the publicly ascertainable general norms and the administered individual decisions.153

Rule of law scholarship typically accents cognitive reliability. In this context, cognitive reliability is understood as the interpretation and application of the rules according to the expectations of a dispassionate observer who has been apprised of publicly ascertainable general norms and the rules of interpretation prevailing in the system.154 Cognitive reliability, then, requires from the legal system’s officials the virtues of impartiality and proficiency in interpretative construal of the norms.155

Applied more specifically to questions pertaining to the procedural setup of dispute resolution regimes, the principle of congruence between formulation and implementation may displace the core of the issue to effectuation tout court. The principle of congruence in such an analytical setting sets a limit to the recourse that can be made to conciliatory or settlement techniques.

The reasoning is the following: impartial and competent adjudication is cognitively reliable, while conciliation is by its very nature devoid of guarantees that the authoritatively applicable norms are applied at all to determine the outcome of a case. This is actually one of the grounds that fuelled the anti-ADR movement. Notice how the use of conciliatory dispute resolution mechanisms is at odds with the rule of law: used too massively, it incapacitates all other guarantees that partake of the rule of law, because of the non-application of “official law.”156

There seems to be no reliable far-reaching empirical study on the rise or fall of practicing conciliation within arbitral procedures. We seem to be safe, however, in assuming that the arbitral process, taken as a generality, has not been denatured into a dominantly conciliatory process. A dominance of non-adjudicative dispute settlement nevertheless remains a theoretical possibility, and a reality in other dispute resolution contexts. It may in any event be analytically discerned and thus contributes to erecting guideposts for the assessment of dispute resolution systems against the regulatory standards of the rule of law.

