CAPÍTULO 5: Relative and Absolute Legality
Are non-state legal systems existentially dependent on their recognition by states? The answer is likely to be obvious, and it is often written off with the attitude reserved for plain matters: the answer is obviously…yes, for some, and no for others.

The question should be contrasted with and placed outside of the debate between the monist dimension of legal statism and legal pluralism.

The monist dimension of legal statism relates to the relation between the law made by the state and other bodies of law. Recall the quote from French legal theorist Jean Carbonnier: “Either the phenomena depicted as forming another body of law are taken into consideration by the overall legal system…and unity is restored through that overall system, which takes over the whole; or the phenomena of an alleged body of law remain outside, not integrated into the system, in a primitive state, and cannot be truly classified as law.”1 In other words, norms not created by officials of the public legal system become legal if, and only if, they are somehow integrated into the public legal system. Non-state normative systems would be able to acquire the status of legality, but only if they are recognized by the legal system of the state and made part of it, swallowed up by it, if you will. Such an approach implies, of course, the conceptual impossibility of the existence of non-state legal systems.

By contrast, the current question—whether the existence of non-state legal systems depends on their recognition by states—presupposes that non-state legal systems can exist in this capacity, without being integrated into the public state legal system. That is to say, the current question implies a pluralistic approach.

I have just sneaked in, implicitly, a key distinction: On the one hand, we have the public legal system, recognizing another body of rules and making it legal by integrating it into itself, into the public legal system. On the other hand, we have the public legal system recognizing another body of rules as a discrete, separate legal system. We may now slightly rephrase the question: The matter to be discussed here is whether the own discrete legality of non-state legal systems may depend on the position adopted on it by one or several public legal systems.

The argument is frequently made by very able contemporary private international lawyers that recognition by courts is an essential element for the identification of non-state legal systems. Such authors argue that a given non-state  (p.82) normative order is, or is not, a legal system because one or several court decisions provided that the order in question is, or is not, a legal system.2

Consider an argument made by Andreas Bucher, for instance. I had written an article, a few years ago, arguing that the lex mercatoria fails to amount to a legal system and does not qualify as law.3 Bucher, one of the world’s leading private international lawyers and an unusually sharp legal mind, responded a year later in a lecture he delivered at the Hague Academy of International Law. His point, in substance, was this: fair enough, he said, the lex mercatoria is not a legal system, but to say that it is not law is at odds with what courts say. If the public legal system of the state says it is law, then there is no point in arguing any longer: It is law because the state so decided.4

The point is persuasive and to be taken seriously, but it is ultimately wrong. It reflects certain important and widespread misunderstandings which are likely due to the sketchiness of the systems theory prevalent in private international law. Analytic jurisprudence may contribute to clarifying these issues.

Help, I believe, is to be found in the distinction between relative and absolute legality.5 Relative legality relates to what each legal system considers to be legal—a situation that varies from one legal system to another, and is therefore referred to as “relative.” Absolute legality relates to the legal character that a normative system has in and of itself. The following three sub-sections first ponder the meaning of these concepts and then briefly examine certain relations between the two concepts.

1. Relative Legality

Relative legality is something prescriptively conferred on a norm, a set of norms, or a normative system through its recognition by a normative order which conceives of itself as a legal system. It refers to the property of which a norm, a set of norms, or a normative order partakes by dint of being regarded as law by a legal system. It is determined by what Jeremy Waldron calls the “retail account of law,” which is “the account of what law…is in a particular jurisdiction”—as opposed to the “wholesale account of law,” which is “the account of what law, the institution, is (as  (p.83) opposed to other methods of governance).”6 Put differently, legality in this relative meaning refers to what the rules of recognition of a specific legal order provide.

A distinction may be entered here, as relative legality may be seen as a genus with two species.

1.1 Two species of relative legality

On the one hand, relative legality may refer to a legal system’s recognition of a norm or decision as one of its own laws or legal determinations. If system A considers that norm X or decision Y forms part of the system, then X or Y is law for that system. System A decides sovereignly what it recognizes as law by integrating it or rejecting it as one of its (legal) components. Put more casually, the system decides sovereignly what its blanket of legality should cover.

On the other hand, relative legality may refer to a legal system’s recognition of a norm or decision as one of the laws or legal determinations of another system. If system A considers that norm X or decision Y forms part of system B, then X or Y belong to system B as far as system A is concerned. If a French court considers that a certain norm or decision forms part of English law, then English law, as far as the French legal system is concerned, contains that legal rule or determination. Typically, and this not too exceptional a situation, the highest court of a given state may “incorrectly” apply a foreign law. That interpretation of a foreign law, deviating from the way in which the courts of that foreign country would likely have interpreted it, is nevertheless a valid interpretation in the system whose courts have performed the interpretive act. System A decides sovereignly with which contours it sees system B. (This is so even if there were an international convention or customary international law providing the contrary, as in such a hypothetical case an issue of state responsibility may occur, but not of interpretive validity.) To make a lighter parallel, the matter is comparable with the inquiries that polyglots occasionally make about the way in which Latin is pronounced in English, French, German, or Italian. The “rules of recognition” of the English language, for instance, determine sovereignly how Latin phrases (or French, German, and Italian phrases for that matter) are to be pronounced within a statement made, for the rest, in English.

The argument can be taken one step further, and be extended to another system’s legality itself. If system A considers that system B is not law, that it is not a legal system, then B is not a legal system for A; normative system B is not law as far as legal system A is concerned. Again: if the secondary rules of recognition of normative system A, which considers itself a legal system, provide that normative system B is (respectively is not) law, then B is (respectively is not) law for legal system A and for legal system A only. (It may be pointed out that the question whether the pretense of legality of the recognizing normative order—the legality of system A in this example—is successful or not is irrelevant in this context. In other  (p.84) words it is meaningless for this argument whether system A actually is a legal system or not. But let us leave that point aside until the next sub-section.)

The point becomes clearer if we attribute a meaningful value to variables A and B: if, for instance, Argentine law (variable A) recognizes the lex mercatoria (variable B) as law, then the lex mercatoria is law for the Argentine legal system, but this has no effect whatsoever on the question whether the lex mercatoria is law for the Croatian legal system, for example.

The point may further be illustrated by a state refusing to recognize the existence of another state: if for instance part of a state has seceded and enacted its own laws, a foreign country may refuse to recognize the existence as law of these new sets of rules, and consider that only the laws of the mother state apply within the territory of the seceded territories.

Let me recap. Relative legality is a matter for the internal point of view of a legal system: what a legal system considers to be law is law within the recognizing legal system. Hence, we may also think of relative legality as a form of normative or political legality, insofar as the qualification as law of a normative system is a normative and performative statement.

The characterization as law, in application of the secondary rules of recognition of the characterizing system, is the necessary and sufficient condition for the recognized system to be law for the characterizing or recognizing system. It follows that the power to determine (prescriptive dimension) relative legality belongs to the officials of the recognizing system. The identification (descriptive dimension) of relative legality in a specific instance is a matter of interpretative proficiency: an observer able to correctly interpret the secondary rules of recognition of a legal system is qualified to identify which other normative systems count as law for the recognizing legal system.

To take the reasoning further, we shall now consider two neighboring concepts.

1.2 The Midas Principle

Let us first turn to Kelsen’s take of the “Midas Principle.” Here is how Kelsen put it: “Just as everything King Midas touched turned into gold, everything to which law refers becomes law.”7 Everything that a legal system wishes to “turn into” law becomes law ipso facto. This is an expression of the idea that the qualification as law is a performative statement, as we have seen a moment ago. So far, Kelsen’s point and the notion of relative legality are congruent.

However, for Kelsen specifically—and this is where my argument parts from Kelsen’s—it is therefore “possible for the legal order, by obliging the law-creating organs to respect or apply certain moral norms or political principles or opinions of experts to transform these norms, principles, or opinions into legal norms, and thus into sources of law.”8 Kelsen hereby contended that these other norms (which  (p.85) Italian and German literature sometimes calls “rules of experience”9) become legal because they are integrated into the legal system of reference. To play with the image of King Midas, one may say that the legality-attributing factor is not the King’s touch, but the fact that he takes the norm into his possession. Accordingly, a monistic conception of law is ascribed to Kelsen.10

Applied not to individual norms but to normative systems, this argument would lead to the situation already mentioned above: the recognized normative system would become part of the recognizing legal system. Kelsen’s position leads to the following issue, as noted by Leslie Green: “A conflict-of-laws rule may direct a Canadian judge to apply Mexican law in a Canadian case. The conflicts rule is obviously part of the Canadian legal system. But the rule of Mexican law is not, for although Canadian officials can decide whether or not to apply it, they can neither change it nor repeal it, and the best explanation of its existence and content makes no reference to Canadian society or its political system.”11

Clearly, relative legality may refer to the recognition as law of another norm, set of norms, or normative system without necessarily integrating them into the recognizing legal system. Let us here give a slightly different spin, in light of the Midas Principle (as Kelsen’s construed it) and of Green’s comment thereupon, to the distinction I have entered above between the two species of relative legality (recall: recognition of own legal determinations and recognition of legal determinations of another legal system). Relative legality, we may now say, is the authoritative determination by the officials of a legal system of what the system regards as law, that is: (a) what forms part of this legal system, and (b) what this legal system recognizes and enforces as legal norms without making it part of the system.

The first alternative, (a), corresponds to Kelsen’s idea that the legal system of reference integrates certain norms and groups of norms, which properly form part of the system. The different rules of French law, for instance, are part of the French legal system because of the authoritative determinations of the officials of French law according to the secondary rules of recognition of the French legal system.

The second alternative, (b), corresponds to Green’s comment regarding the rule of Mexican law, which is regarded as legal by the Canadian legal system, and as such is recognized and enforced through the coercive power of Canadian law, but the Mexican rule does not thereby become part of Canadian law.

In both cases, the recognizing legal system extends its own legality to the recognized norm—but it could also be a set of norms or a full normative system. The recognized element (norm, set of norms, normative system) becomes legal, in a relative sense, for the recognizing system through its recognition. The recognizing legal system can either integrate the recognized element or it may treat it as an external legal element and merely recognize and enforce its standards of conduct. (In the latter sense, law is an “open normative system,” as Raz puts it, in the sense  (p.86) that law “contains norms the purpose of which is to give binding force within the system to norms which do not belong to it.”12) In any event, this attributed legality is operative only for the recognizing legal system, as the recognizing legal system’s determinations have no effect with regard to the application of any other legal system’s rules of recognition.

The Midas Principle may be salvaged, but in a slightly different version: it is correct that a legal system turns norms, sets of norms, and normative systems into law by virtue of its secondary rules of recognition, but it does not necessarily integrate the hence legalized elements into the system; it may simply consider them external normative elements that it wishes to grant legal standing. Let us call it the pluralist Midas Principle.

1.3 The idea of relevance

To the second neighboring concept: Santi Romano’s idea of “relevance,” which in his words is the situation in which “an order’s existence, content or efficacy meets the conditions set by another order,” while irrelevance refers to the fact that “there is no relation between them.”13 It would be analytically more informative to consider that irrelevance is not really the absence of relations between the two systems, but rather, and that is more important, the denial by a legal system of another system’s claim to exist as a legal system. Indeed, if we ask system A whether it recognizes system B as legal (that is, whether system B meets the conditions for existence set by system A), then “there’s no relation between us” is a misleading answer that really means “no, we, A, don’t recognize the legality of B.”

So a more helpful expression of the concept of relevance is that it refers to this situation: an order’s existence as a legal order meets the conditions set by the relevant secondary rules of recognition of the legal system of reference; the relevant rules of recognition are those used to recognize other legal systems and give effect to their norms.

Relevance may be considered from the discrete points of view of different legal systems of reference: for instance, order A may be relevant for B but not for C, while both B and C may be irrelevant for A. Hence, the general picture of the legality of an ensemble of normative systems is, in the words of Michel van de Kerchove and François Ost, one of “tangled relations of reciprocal recognition.”14 That is, the legality of each normative system depends on the internal point of view of the sundry legal systems that one wishes to consider and it varies according to the legal system one takes for reference. It is a picture of “general relativity,” as François Rigaux puts it.15

 (p.87) Now, back to the initial question: does the legality of non-state legal systems depend on the position taken on it by one or several public legal systems, or by any other normative system for that matter? The answer, clearly, is yes. But it is a qualified yes: the determinations of public legal systems clearly are decisive regarding the legal character of non-state normative systems, but only as far as those public legal systems are concerned which make those determinations. What public legal system X says about system Y is relevant for public legal system X. Nothing more and nothing less.

2. Absolute Legality

Absolute legality is something descriptively attributed to a normative system by an observer—an analytical legal philosopher for instance. It refers to the property characterizing a normative order that is regarded as law by the observer. It is determined by the wholesale account of law (recall from the preceding sub-section: it is “the account of what law, the institution, is (as opposed to other methods of governance)”).

It is a matter for a point of view that is external to any legal system: what an observer considers to be an instance of the method of governance that we call law is law regardless of a hypothetical rejection of its existence as a legal system by one, several, or all other legal systems. Hence, absolute legality may also be called descriptive or analytical legality, as the qualification as law of a normative system is a simple descriptive statement; it is a matter of scientific reflection, not political determination. The qualification as law in application of the analytical framework of the observer is the necessary and sufficient condition for the examined system to be law—more precisely, it is so for all those analysts who are in accord with the definitional framework applied and the accuracy of its application in the instant case. The authority to determine the legal character of a normative system lies with legal scholars, and not with the officials of any legal system.

Arguably, to speak of “absolute” legality may be misleading if it is taken to mean that only one analytical point of view is correct. Absolute legality also has an element of relativity. Analytic legal philosophers disagree. What one analyst considers to amount to law may not accord with what another thinks. The definitional framework may also change over time. Clearly, “absolute” does not refer here to the idea that there may be one and only one right view on what qualifies as law. But the idea of legality we are dealing with deserves the adjective “absolute” insofar as such characterizations as law have a claim to universality, which may be successful or not, while relative legality is squarely within the realm of contingency. The word absolute stands in contrast to the relativity of the determinants of legality used by legal systems in their rules of recognition.

In sum, legality in its absolute meaning refers to the conclusions of an external observer; it is an analytical and descriptive position. It is what legal science and not politics says. (Assuming, arguendo, that legal science and politics do not overlap.) It is with absolute legality in mind that François Rigaux wrote that the state does in no  (p.88) way confer “on private orderings a legality that they would not have by themselves.”16 Similarly, it is following the same approach that Michel van de Kerchove and François Ost state that “irrelevance [in the sense given to this word by Santi Romano, which we have seen in the preceding sub-section] has no effect on the existence of a legal system or on its internal efficacy; its only consequence is that that system will be ignored as such by another system and will not produce any legal effect with respect to that other system.”17 What is meant here by the “existence of a legal system” is the existence as such of a normative system as a legal system, and not its existence from the (relative) point of view of some other legal system.

On the basis of the developments made heretofore, the following point seems to have been made plain: the question addressed in this book—whether certain arbitral non-state normative orders should be recognized as legal because they satisfactorily constitute an instance of the method of governance we call law—is a clearly distinct matter from the position taken on this question by courts, or by national legal systems generally.

Just as French law, for instance, cannot undo the existence of the English legal system (that is, its absolute legality), it cannot take away the legality of any non-state legal system. Conversely, a legal system, such as the public legal system, cannot bring another legal system into existence (absolute legality).18 It can, however, act as if it existed (relative legality).

As a final illustration, let us imagine that Swedish law, for instance, recognized the legal character of a given private normative order and that Austrian law, for example, denies it. In that case, the legal status as such of the private normative order in question would not be made unclear by the recognition opposed to the rejection. The recognition opposed to the rejection would simply have no effect at all on the absolute legality of this order.19 Such relations between relative and absolute legality will form the substance of the next sub-section.

3. Relations Between Relative and Absolute Legality

The relation between relative and absolute legality has recently been invoked as an important argument by Emmanuel Gaillard. To arbitration scholars and practitioners, Gaillard is as well known as the New York Convention. For other readers, it may simply be pointed out that he is one the most prominent current scholars of international arbitration and undoubtedly the one who has most strongly marked  (p.89) today’s debate on arbitration as transnational law. He is also a particularly high flying practitioner of arbitration and has close ties with a number of key policy makers in the field. In short, he is influential. It is thus important to understand his ideas. Many of them are truly novel. It is important to understand his ideas in part because it may give us a hint about where they might take the world of arbitration. His argument forms the baseline for what follows.20

3.1 Emmanuel Gaillard on the autonomy of arbitration

At the heart of Gaillard’s relevant writings really is an intent to address the question of the “autonomy of arbitration,” which he defines as the “question of the place of arbitration in the international legal ordering or, in other words, its positioning with regard to state legal orders.”21 Put differently, he considers that it is “the question of the autonomy and the relations between arbitration and one or several sovereign powers [that is, states].”22 This point, in turn, is closely connected to the question “of the ‘juridicity’ of international arbitration.”23

The details of the various concrete issues this raises in arbitration law are not important here.24 It is enough to focus on just one part to see the general point. Under the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958, recognition or enforcement of an arbitral award made by an arbitral tribunal with seat in another state may be refused if the award has been set aside by a competent authority of the country of the seat of the arbitral tribunal. The issue this raises, well known to arbitration scholars and practitioners, is that arbitral awards set aside or annulled by the courts of the seat of the arbitration, where it was legally made, may nevertheless be recognized and enforced abroad.25

 (p.90) From a black letter law perspective, the issue is pedestrian, even rather boring. But let me just briefly sketch it here, for we need it to proceed with our discussion. The Convention says “may be refused.” The word “may” is enabling, not mandating, permissive, not mandatory.26 The Convention either grants the enforcement state discretionary power to provide for more favorable enforcement conditions27 or it grants the enforcement authorities themselves a discretionary power to enforce nullified awards or to refuse such enforcement. Each member state of the Convention is free to “choose the degree of liberalism that it intends to apply [to the recognition and enforcement of] foreign arbitral awards [that have been annulled in the country in which they were made].”28 Legally, the point is clear: “There is no doubt that the enforcement judge can recognise and enforce an award which has been set aside in its state or origin…[T]he recognition [and enforcement] of an award which has been set aside is compatible with the New York Convention.”29 But can is not should. It is not because the practice of recognizing and enforcing annulled awards is allowed by the Convention that it is appropriate practice. It is, for example, a source of legal uncertainty and it creates the risk of contradicting decisions: if an award has been annulled and replaced by a new award, both the replaced and the replacing award may be enforced.30

So some people have sought to find limits extrinsic to the Convention on the discretionary power it grants its member states for the recognition and enforcement of nullified awards. The argument most relevant here is attributed to the realm of logical possibilities: it may well be legally possible, so the contention goes, to  (p.91) recognize or enforce an annulled award, but it is not logically possible to do so. The sense of logic is ascribed to the general theory of legal systems.

The argument was first made by the founding father himself of the New York Convention, Pieter Sanders, another extremely influential man in the field of international arbitration, whose arguments thus come with a veneer of principled respect. In 1959, he offered his view on the theoretical foundation of the argument that annulled awards must, despite the permissive text of the Convention, be refused recognition and enforcement. “If the award ‘has been set aside’,” he wrote, “there does no longer exist an arbitral award and enforcing a non-existing arbitral award would be an impossibility.”31

Intuitively convincing, the argument is followed by the vast majority of national legal systems, which accordingly refuse to recognize and enforce foreign awards that have been annulled in their country of origin. But certain courts in a small but important minority of member states of the Convention have rejected the ground for refusal to recognize or enforce based on the setting aside abroad of the award, and have enforced nullified awards.32 What is meaningful for the purposes of the current discussion is that at least certain of these courts grounded their choice, in the exercise of the discretion granted by the Convention, by resorting to arguments drawn from systems jurisprudence. So they did like Sanders and his followers, but with the opposite aim.

The French Court of Appeal put it very clearly in the case of International Bechtel Co. An arbitral award, the court held, “is not integrated into the legal order of the [state of origin or of the seat of the arbitration], so that its possible annulment by the courts of the seat does not affect its existence and does not prevent it from being recognized and enforced in other national legal systems.”33

That is the basis of Gaillard’s discussion. His purpose is to reinforce the theoretical grounding of the line of reasoning followed by the Court of Appeal, by framing arguments in language speaking of relations between legal systems. He thereby takes the argument one step further towards clarity, but also towards the underlying logical lapse made both by Sanders and the Court of Appeal.

He writes this: “It is because arbitration is autonomous with regard to the state of the seat that it is possible to recognize the validity of the award at the place of enforcement despite its annulment in the state of origin.”34 The reference to  (p.92) the autonomous character of arbitration must here be read as a reference to the “autonomy” of its legality. The view can credibly by ascribed to him that by the “autonomy of arbitration,” he means the autonomy of the legality of the arbitral award with regard to the state of the seat. This interpretation of his position follows from his description of the opposite doctrine—a classical one, put forward by traditional “Westphalian” arbitration theorists, most prominently and radically represented by FA Mann35—according to which arbitration is entirely grounded in and dependent on the legal order of the seat. The idea of Mann and these traditional arbitration theorists is that arbitration only exists, as a legal phenomenon, because of and by dint of the legal order of the seat. No autonomy of legality is recognized to arbitration. The classical conception of arbitration, Gaillard considers, “has the immediate consequence of making it impossible, in all other legal orders, to enforce awards set aside at the seat.”36 He explains the impossibility, almost using Sanders’s words, by saying that “[a]n award set aside at the seat ceases to exist. It cannot therefore be recognized anywhere else.”37

According to Gaillard, the autonomy of an arbitral award’s legality with regard to the state of the seat is a consequence of the fact that we “can acknowledge the existence of an arbitral legal order.”38 In other words, he contends that we should adopt a pluralistic approach to law (which he labels “the transnational positivist trend” or “the arbitral legal order…[i]n its positivist vein”39) and recognize the existence of a transnational arbitral legal order. We should do so because such an approach is necessary to grant arbitration (at the level of act-types) and arbitral awards (at the level of act-tokens) a legality that is independent of the one conferred by the national legal system where the award was made. This independent legality is in turn necessary, in the proper logical sense of the word, to recognize or enforce arbitral awards that were annulled by the courts of the state where the award was  (p.93) made. Indeed, such awards can no longer derive any existence as law from the legal system of the state of the arbitral tribunal’s seat. So goes Gaillard’s argument.

And, at a first glance, he seems to have a point. If the arbitral award derives its legal character from a non-state legal system, then the national legal system of the seat of the arbitration cannot undo this legality. Annulment by the courts of the seat of the arbitration would have no consequence on the legal existence of the award itself and, it would seem to follow, an annulled award could thus be recognized and enforced elsewhere. Annulment would merely amount to a refusal by the legal system of the seat to recognize the award within the territory of the legal system where it was made. Annulment would, per se, in fact have no consequence for any legal system other than the national legal system that has annulled the award. That is an application of the idea of relative legality, more precisely of the species of relative legality that refers to a legal system’s recognition of a norm or decision as one of its own laws or legal determinations. When legal system A says “no, X (the award) is not one of my legal determinations,” this does not prevent system B from saying “well, it is one of mine: X is one of my legal determinations.” So far, Gaillard is correct, and this appears to be a meaningful argument to make.

3.2 Absolute legality as a determinant of relative legality

There is an issue in the logical link between Gaillard’s two propositions. It is correct that a state can recognize and enforce annulled foreign awards. And it certainly appears admissible to argue that arbitral awards draw their legal status from a non-state legal system, at least in certain cases.

But the former proposition is correct not because scholars admit, ex hypothesi, the existence of a non-state arbitral legal order. It is not because legal scholars see a non-state arbitral order in the landscape of legal systems that national courts can recognize awards that have been annulled in their state of origin. The reason for the lack of a relationship of entailment between these two propositions emerges with greater clarity if we consider the distinction between absolute and relative legality.

One author, Georgios Petrochilos, pointed to the heart of the matter, albeit not entirely with the right shade of grey. He wrote this: “The only way out of the [permissive provisions of the New York Convention] would be to say that there is no award to enforce, it having been annulled ab initio. The argument is, however, a petitio principii: it assumes that there exists no award, whereas the forum’s law clearly says the contrary, since it takes no account of the annulment.”40

Petrochilos is right when asserting that it is meaningful for the legal status of the award that “the forum’s law clearly says the contrary, since it takes no account of the annulment.” Nothing prevents a legal system from giving effect to a decision or any other norm that was, up to that point, unable to derive a legal nature from any legal system at all. To give effect to an award is to extend to it the recognizing legal  (p.94) system’s legality; it is the acceptance of the recognizing system to regard the decision as an external legal element (but not its integration or absorption properly speaking into the system, for the reasons laid out by Green above41). The recognized external element (here the award) becomes legal for the recognizing legal system (hence in the sense of relative legality) by virtue of its recognition by the system.

The recognition is the necessary and sufficient condition of (relative) legality: the external element becomes legal regardless of its status prior to its recognition and regardless of the status it is being granted or denied by any other legal system. Such are the workings of relative legality and the pluralist Midas Principle, as we have pondered above.

Indeed, just as rules of experience42 acquire a legal nature for the recognizing legal system merely because they are recognized, any other originally non-legal norm may become legal if a legal system recognizes it. Recall Kelsen: “Just as everything King Midas touched turned into gold, everything to which law refers becomes law”:43 everything that a legal system wishes to “turn into” law becomes law, regardless of its past nature. A legal system can regard and treat as legal an isolated norm or a norm (for instance a decision) pertaining to a normative system that, arguendo, does not amount to a legal order by any standard and give it effect, thereby to all intents and purposes recognizing and enforcing it as a legal element.

In other words, relative legality does not require absolute legality. A legal system can recognize something as law that jurisprudence would typically not describe as law. A legal system can extend its legality (Midas Principle) to every norm it cares to consider legal. For instance, nothing would prevent state X from recognizing a court decision from state Y, even if the decision has been annulled in state Y. (Such a position, it may be pointed out, is unrelated to the question of the international responsibility that state X may incur for such a recognition. But this is a different matter, and a matter that does not raise an issue with regard to the present situation, as the New York Convention only sets a threshold above which foreign awards must be recognized and enforced, and no threshold below which they must be refused recognition and enforcement.)

Expressed in jurisprudential terms, secondary rules of recognition have no limitation as to what they may consider to be law as far as the legal system of reference is concerned. Whether any such recognition is practically sensible is a distinct question, and it is beyond the scope of analytic jurisprudence.

Now, given these clarifications, it is inaccurate to say that it is because an award derives its legal nature from a non-state legal order (a legal nature, this part is correct, that the legal system of the seat of the arbitration cannot undo) that it can be recognized and enforced in the forum state. It further is inaccurate to maintain that the legal invalidity of the award in its country of origin (put differently, its lack  (p.95) of legal existence in this legal system) prevents its recognition or enforcement by another legal system or on grounds drawn from the general theory of legal systems.

The only limitation applicable to the recognition or enforcement of nullified awards, beyond pragmatical considerations, is the principle of comity: respect for and non-interference in the work of foreign legal institutions.44 Is the recognition and enforcement, by a court of country X, a breach of the comity it owes to the court of country Y, which had clearly said a given arbitral award ought not to live? Perhaps.45 The particulars of the case would go a long way towards deciding that point. But there is no categorical legal obligation here, or any compulsion, pressure, or logical impossibility to be derived from the general theory of legal systems.

It is not that the general theory of legal systems squarely sits on the fence in the debate between Gaillard and the classical arbitration theorists à la Sanders. Gaillard’s underlying argument against classical arbitration theorists, namely that no logical impossibility attaches to the recognition and enforcement of foreign annulled awards, is supported by the general theory of legal systems. But his argument is correct not because of his invocation of absolute legality (the argument that there is such a thing as a non-state arbitral legal system). It is correct because of the workings of relative legality and the Midas Principle.

Pace Gaillard, we should clearly discern two functions. On the one hand, we have the function of officials of legal systems, who make law through the Midas Principle, which extends the recognizing system’s (relative) legality to the recognized norms or sets of norms. On the other hand, there is the function of analytic legal philosophers, who merely describe and analyze and set for their own discipline the conditions of (absolute) legality and their application in particular instances. They have, as scholars, no power to make law. Determinants of absolute legality are no determinants of relative legality—except, of course, if the secondary rules of recognition of a legal system designate the determinations of certain legal scholars acting in this capacity as sources of law, in which case these legal scholars become officials of the legal system in question.

Gaillard’s reference to absolute legality in the determination of relative legality, however, yields some important insights into the rhetorical consequences of legality. National legal systems, and more precisely courts, would seem to be typically more willing to recognize as legal (relative legality) and grant the corresponding deference to norms that legal scholars consider to be legal (absolute legality). For  (p.96) example, there seems to have been a temporal correlation between, on the one hand, the emergence of academic theories that conceived of the lex mercatoria as a non-state legal system and, on the other hand, the recognition by national arbitration laws that the lex mercatoria could validly be the applicable law in an arbitration. Absolute legality appears in such situations to constitute a live factor influencing the determination of relative legality.

One may surmise that the reason for such influence is that once a group of norms enters the realm of scholarly-attributed legality (absolute legality), it will be thought by the officials of many legal systems to deserve to be treated as legal (relative legality). It would deserve to receive preferential treatment by being treated as law because of the underlying assumption that law is something valuable, that the qualification of legality entails a judgment on the regulative quality of the hence legalized normative order. In sum, although there is no logical relationship of entailment between absolute and relative legality, there often is a rhetorical connection between these two forms of legality, absolute legality appearing to exert some influence on the practice of relative legality in instant cases.

3.3 Relative legality as a determinant of absolute legality

I have argued that relative legality does not require absolute legality. The reverse relationship must now be pondered. Its exposition will remain relatively brief, as the foregoing developments have allowed us to elucidate the salient aspects of the distinction and the interactions between these two forms of legality. The question to be addressed now is whether a determination of relative legality is a necessary and/or a sufficient condition for the determination of absolute legality.

One basic contrast is germane. It relates to the discussion entered into above in connection with Kelsen’s Midas Principle, and his monist conception of law, and Green’s subsequent comment thereupon.46 It is informed by a distinction we have encountered earlier on: on the one hand, norms that form part of a legal system; on the other hand, norms that a legal system enforces qua legal norms without making them part of the system. The contrast I want to focus on here also builds on an underlying argument made by Gaillard we have not properly broached yet.

Consider, first, norms forming part of a legal system. If we, as external analytical observers, consider a normative system to qualify as a legal system (absolute legality), then this qualification extends to each of its constitutive or integral parts: we would consider every part of the system to be legal in nature. If we admit that the German legal system, for example, partakes of the characteristics of a legal system, then we would inevitably be led to consider that all those norms that form part of the German legal system are law. The secondary rules of recognition of the German legal system determine what forms part of German law—they identify the building blocks of the Kelsenian pyramid of German law, if you will. Hence, these secondary rules of recognition, because the normative system to which they  (p.97) belong is considered legal, constitute authoritative formulations not only of relative legality but, in the end effect, also of absolute legality. With regard to absolute legality, such secondary rules admit of no false positives (every norm they designate as part of the system is a legal norm in the absolute sense) but of a very large number of false negatives, namely all those norms that are not part of German law but nevertheless are legal in nature because of their belonging to another legal system. Hence, when we speak of the relative legality of the integral or constitutive normative elements of what has analytically been recognized as a legal system, relative legality is a sufficient but not necessary condition of absolute legality.

Consider, then, norms that a legal system takes over and enforces qua legal norms without making them part of the system. That which one, several, or even all legal systems recognize and treat as legal in the specific sense of an external, non-integrated element does not authoritatively become legal for the analytical observer by dint of this recognition. Suppose that the legal system of country X features a conflicts rule that provides that in certain situations the applicable law is Y, a set of divine scriptures and the therein contained commands. These religious norms do not form part of the legal system of country X, because, to echo Green’s argument, the officials of the legal system of country X “can neither change [Y] nor repeal it” (this indeed partakes of the authority of the relevant god).47 To quote another passage from Green, the “legal organs [of X] have applicative but not creative power over them”:48 if the legal organs of X do not have full authority over the set of norms Y, then this implies that the rules Y belong to another normative system, which has created them and can modify and abolish them. This other normative system, in the instant case a hypothetical religious order, is a distinct system with normative autonomy whose legality must be assessed distinctly. Whether Y and the religious order constitute law in and of themselves is a question for the analyst, not for the officials of system X. The officials can only decide what to do with these norms for the purposes of system X, that is whether and with which status they wish to recognize and apply them.

The following example might help: suppose that a number of legal systems consider a given normative system to be law despite its extreme procedural iniquity. Because of its procedural inequity, it would ex hypothesi tragically depart from, for instance, the Fullerian principles of legality.49 This normative system does not, ex hypothesi, amount to law for the scholar of analytical jurisprudence. The realpolitik preceding World War II, for example, does not bind the hands of the external observer who seeks to gauge whether the rules of the Nazi regime deserve to be called law or not.

Now, to Gaillard’s argument. His “transnational positivist conception of arbitration” usefully illustrates the ideas entered heretofore, at least in one understanding of his work. As that understanding is not entirely obvious, two lengthy quotations are warranted here, both taken from sections entitled “Transnational Positivist Trend/Conception.” In his article published in 2007, he writes this:

 (p.98) [A]rbitrators draw their power from all the national legal systems that are willing to recognize, under certain conditions, the validity of the arbitration agreement that created their mandate and are willing to recognize the existing or future award made on the basis of this arbitration agreement, so long as it meets certain minimal conditions. The convergence of national legal systems in recognizing, on certain minimal conditions on which a very broad consensus exists, the validity of arbitration agreements and arbitral awards is sufficient to justify the autonomy of international arbitration. No legal system, even the law of the seat, has exclusive authority over the arbitration.50

In his book Legal Theory of International Arbitration, published in 2010, he writes this:

The notion of an arbitral legal order accounts for the fact that, in practice, States broadly agree on the conditions that an arbitration must meet in order for it to be considered a binding method of dispute resolution, the result of which, the award, deserves their sanction in the form of legal enforcement. As arbitrators’ power to adjudicate rests on the ultimate recognition of their awards by States, this approach remains in keeping with positivist thinking. As no State alone holds a monopoly over such recognition, this representation of international arbitration accepts the idea that a system rising above each national legal system taken in isolation can be brought about by the convergence of all laws.51

Elsewhere in the book, he further speaks of the “[e]ndorsement of the majoritarian principle,” which is associated with the idea that “the arbitral legal order is based on national legal orders.”52 He also devotes seven pages to reporting evidence of “The Recognition of the Existence of an Arbitral Legal Order by National Legal Orders.”53 It seems meant to substantiate the existence of a transnational arbitral legal order.

Admittedly, his words are slightly elliptical from the point of view of legal theory. We may nevertheless recall from the outset of the discussion of his theory that the “autonomy of arbitration” is meant as legal autonomy, or the autonomy of arbitration as a legal phenomenon. It thus essentially stands for the existence of an autonomous arbitral non-state legal order.54

Hence, we seem entitled to ascribe the following argument to Gaillard: the fact that the vast majority of courts recognize arbitration agreements and awards in the overwhelming majority of cases, with only minimal conditions posed, “justifies arbitral autonomy”; it “justifies” that we conceive of the existence of a non-state arbitral system.

In jurisprudential terms, this would seem to translate as follows: It is because national legal systems recognize the legal phenomenon of arbitration as a normative order requiring only minimal control (that is the so-called “transnational positivist concept of arbitration”) that this normative order should indeed by considered to partake of the characteristics of legality. Relative legality, in other words, would determine our assessment of absolute legality. This line of reasoning seems to be  (p.99) based on the idea that arbitration really is meant to form a discrete, “autonomous” order, not a sub-order part of any national legal system. This precisely appears to be the point of his argument according to which national legal systems cannot repeal this order’s norms, and in particular arbitral awards.

And herein lies the issue: as we have seen above, the attribution of relative legality by national legal systems to non-integrated, external normative elements is not a determinant for the analytical external observer. The “transnational positivist conception of arbitration” yields no authoritative conclusion for the analytical legal scholar as to the proper existence, in and of itself, of one or several arbitral legal orders. The determinations made by the courts of national legal systems would only have such an effect if they considered that the arbitral legal order was part of any such national legal system, which precisely is the point he seeks to avoid.

