CAPÍTULO 4: Analytic Obstacles in Legal Positivism to Stateless Law
Is non-state law conceptually conceivable at all in a world where public legal systems cover all meaningful portions of territory? Do we have to forfeit legal positivism—a profound, sophisticated, rich and widely shared tradition in the way we understand law—in order to make room for law without the state? What is it that would make stateless law conceptually impossible in a world full of states and adhering to legal positivism?

There is, of course, the postulate in the most classical branch of legal positivism (legal statism) that law necessarily is state law.1 It is a postulate often based on the moral-political belief that only the state can satisfactorily provide the level of justice without which it would be an abuse of language to speak of “law.” As it is a postulate, which is by definition not demonstrated but considered to be self-evident, we do not need to attend to it very closely. However, I want to point out that this postulate and the belief it is based on inform the entire current book, in the sense that the public legal system is recurrently used as the main reference point of legality. The public legal system certainly appears to be the most advanced regulatory system, an ideal of perfection of legality if you will, against which non-state normative systems can meaningfully be assessed.

A more serious set of objections to the conceptual possibility of transnational legality without the state follows from arguments, made by many legal philosophers, that the essence of law includes certain properties that indirectly make it impossible, in the geopolitical situation of the world today, to conceive of law outside of the state. A normative system, these legal philosophers contend, must bear certain essential attributes in order to partake of legality. These attributes cannot attach to the kind of non-state normative systems we may conceive of today.

These properties, which would threaten the conceptual possibility to recognize the existence of stateless legal systems, are the following: comprehensiveness, exclusiveness, and supremacy. Legal systems, it is argued, in order to be legal systems, must display the features of comprehensiveness of their regulatory scope, of territorial exclusiveness, and of supremacy. If one of these features is indeed essential, then most if not all stateless normative systems would fail as legal systems,  (p.74) could not qualify as law. This is of particular clarity with regard to arbitral regimes. Their regulatory scope always is relatively narrow, they overlap with a large number of national legal systems, and they do not claim supremacy over public legal systems. Accordingly, the following needs to explain why these three features are not essential features of legality.

1. Comprehensiveness, Exclusiveness, Supremacy

The feature of comprehensiveness means that law, in order to be law, must claim authority to intervene in all facets of its addressees’ lives. It does not mean that law must actually regulate all aspects of life, it is only about claiming the authority to do so. Joseph Raz, for instance, maintains that legal systems “claim authority to regulate any type of behavior” and that they “do not acknowledge any limitation of the spheres of behavior which they claim authority to regulate.” One element that sets legal systems apart from other normative systems is that legal systems “claim such an authority [to regulate all forms of behavior], whereas other systems do not claim it.”2 Matthew Kramer argues that if a normative system does not claim to rule over “virtually all aspects of social and individual life in a given region,” if its norms do not “encompass most aspects of human life,” then “they do not together constitute a full-blown legal system.”3 “[T]he regulatory sway of a full-fledged legal system,” he continues, “must encompass most aspects of life (even if that regulatory sway is not actively exercised in regard to some aspects).”4

Territorial exclusiveness means that there cannot be two legal systems that regulate the same territory. There cannot be, the assertion goes, legal systems within or across legal systems: a population cannot be governed by several legal systems at a time. Kramer, for instance, rejects the possibility that “two conflicting legal systems reign over a single portion of territory.”5 We may also recall Hans Kelsen’s famous tenet that “no one can serve two masters.”6 This is meant in the sense that “a system of norms can only be valid if the validity of all other systems of norms with the same sphere of validity has been excluded.”7 This is also known as the monistic conception of law, as opposed to legal pluralism: law only would exist as law in the form of a single and all-encompassing system.8 With regard to private normative systems, this position leads to the view that, if you recall the quote from Jean Carbonnier in Chapter 2, “[e]ither the phenomena depicted as forming another body of law are taken into consideration by the overall system, which takes over the whole; or the phenomena of an alleged other body of law remains  (p.75) outside, not integrated into the system…and cannot be truly classified as law.”9 One, and only one, legal system could thus reign over any portion of territory. Non-state law would only be able to exist in stateless territories.

Law’s purported claim to supremacy means that each legal system recognizes no higher authority in the field it regulates, that it is the highest normative order with respect to its subject-community.10 Accordingly, law, to be law, would have to claim to reign alone like Hobbes’s Leviathan, with no limits within its territory but self-imposed ones. As Andrei Marmor puts it, law would be the “final arbitrator of its own domain.”11

Marmor further points out that these three features are often claimed to be interdependent. Law’s claim to supremacy is, then, viewed as one side of the coin of which comprehensiveness is the other. The argument is that a normative system would not be able to claim authority to regulate all aspects of life, with no external limit, without at the same time claiming to be the highest normative order in its field.12 Supremacy and comprehensiveness would, in turn, necessarily imply a claim to exclusiveness, a claim to exclude all other legal systems on the same territory. Put differently, in Hans Kelsen’s term, “a monistic construction is inevitable.”13

2. Misconceptions

There are reasons to believe that these features—supremacy, exclusiveness, comprehensiveness—are incorrectly attributed to law, or are conceived in a way that leaves much room for doubt.

The feature of comprehensiveness may only be understood realistically as virtual comprehensiveness. I mean this in the sense not only of the feature being a claim to authority rather than an actual exercise thereof, but also in the sense of it being understood as widely ranging as opposed to all-encompassing. The range of life’s facets that law typically claims authority to rule over is very broad, but it sometimes does not cover every facet of life; it is about very variegated types of behavior, but not necessarily all behavior. This is evidenced in federal systems, where there are two wide-ranging but not all-encompassing co-occurrent legal systems. Certain types of behavior are regulated by the federal system, others by the legal systems of the federated entities. The latter do acknowledge limitations, set by the federal legal system, of the spheres of behavior they claim authority to regulate. The systems of  (p.76) the federated entities are not the highest normative orders but they still claim a wide-ranging authority to regulate.

Furthermore, federal legal systems are evidence that supremacy and territorial exclusiveness are not essential properties of a legal system. Federated entities typically each operate their own legal system, while being constitutionally subordinate to federal law. Hence, federated legal systems are not supreme and make no claim that they are. As to territorial exclusiveness, the fact that a federal legal system and federated legal systems are co-occurrent on one and the same territory shows that there are instances where this feature fails to obtain. It therefore cannot be an essential feature of legality—if essential is taken in its formal logical sense of being “present whenever and wherever law exists” and being “invariant in that every legal system is characterized by them.”14

A brief look at history confirms as much. Lon Fuller reminds us that “[h]istorically dual and triple systems have functioned without serious friction, and when conflict has arisen it has often been solved by some kind of voluntary accommodation. This happened in England when the common law courts began to absorb into their own system many of the rules developed by the courts of the law merchant.”15 So historically there were non-exclusive legal systems. Andrei Marmor further explains that in the Middle Ages “positive law was seen as an exception to customs, traditions, religion, and in general, social practices long in force[, t]hus the law, as a relatively exceptional normative source, only could intervene within the narrow space left open by these other normative sources.”16 Such legal systems, Marmor concludes, “had no…claims to supremacy.”17

As to the feature of virtual comprehensiveness, my sense is that it is not an essential feature of law but a routine property of the law of modern states. To see why, we need to think back to the modern conceptions of political sovereignty as they emerged in the wake of Jean Bodin’s Les six livres de la République (1576) and later the intellectual developments before and after the Peace of Westphalia (1648), including Thomas Hobbes’s Leviathan (1651).18

These conceptions of sovereignty included a political claim to the supremacy of the state in order to impose unified and centralized structures over separatism.19 Such central structures of power were needed insofar as nation-states were originally wrestling with groups headed by feudal lords, the church, and local customs. To prevail in the wrestle, it helped to create and later sustain the “imagined community” that we call a nation.20 The nation-state, as distinguished from the state tout  (p.77) court, is in this sense modernity’s socially constructed equation between an overarching community and a territory. It is the product of a strong connection created, for political reasons, between an imagined community and “imagined geographies” (the territory of the state).21

In order to achieve this goal, in order to create and sustain the nation, the modern state sought to “transcend ethnic, religious and other cleavages in a political construction of ample proportions, guaranteeing at least a certain level of solidarity,” as François Ost and Michel van de Kerchove put it.22 Or again, the modern state engaged in a vast effort to achieve a “universalization of collective life.”23 “Universalization” is meant here not, of course, in the sense of cosmopolitan, or global, or worldwide, but in the sense of comprehensive in subject-matter. This is an echo to Jürgen Habermas, when he writes that the purpose of the modern state was to comprehensively “colonize the lifeworld” of its citizens.24 The idea of the lifeworld, a concept that Habermas took from Alfred Schütz,25 is that it represents our common understandings and values, a common sense of who we are in a community. The “lifeworld,” for Habermas, is that which “stands behind the back of each participant in communication and which provides resources for the resolution of problems of understanding.”26 So the idea here is that the state (and for Habermas the economy, but that does not need to enter our reasoning here) “colonizes” social relations, by replacing subjectively shared backgrounds with objectively defined structures of social reality. These structures of reality are, precisely, based on a unified, “virtually universal rationality,” as Ost and van de Kerchove put it.27

One of the instruments used to achieve this goal was the public legal system of the modern state, which thus had to be “virtually universal,” to use Ost and van de Kerchove’s terminology, or in other words virtually comprehensive. The use of law’s function in creating and sustaining a unified community is part of the groundwork of political sovereignty in the modern state. In order to allow sovereignty to be comprehensive, the legal system of the modern state also had to be comprehensive.

Assuming, arguendo, that virtual comprehensiveness is nevertheless a feature of law, it must be conceived as being limited in scope by the underlying community’s  (p.78) boundaries. Virtual comprehensiveness is indeed best understood as the claim to rule over a very large proportion of those facets of life that occur within a community. Let me explain why.

Admittedly, sociability traditionally was mainly territory based, rooted in proximity.28 It is true that it used to be that groups primarily would form within geographically determined areas. But no necessary relation of entailment exists between territory and sociability. The link is contingent. With the lowering of travel costs and the development of information technologies, in other words with the increasing globalization of commercial and social relationships,29 sociability indeed gradually shifted, giving rise with increasing frequency to delocalized communities.30 They emerged because the means to form communities is communication,31 and communication has become almost entirely independent of geography. This development prompted the French cultural theorist Paul Virilio to come up with a neologism: “social tele-localness.”32 The idea is simply this: groups increasingly engage in societal relationships (for instance of a commercial or more plainly social nature), progressively creating bonds that eventually form communities, almost irrespectively of their geographical localization. Ever more frequently, what matters is not the territorial proximity between people but the “selective ties” that members of such “communities of choice” purposefully develop, as sociologist Manuel Castells puts it.33 Such ties are typically based on common affinities, interests and goals. In a nutshell: these communities are no longer proximity based, but subject-matter centered. Their boundaries are no longer dependent on territory, but on specific activities.

Given as much, nothing seems to prevent such communities of choice, at least theoretically, from developing to the point of forming what legal pluralists call “[social] entities capable of producing law.”34 In such a case, virtual comprehensiveness would mean that the legal system claims authority to rule over a large proportion of the behavior that occurs within such a delocalized community of choice. Consequently, it would claim to rule over behavior that occurs in the context of certain activities only. Virtual comprehensiveness would be restricted to relatively specific types of behavior.

We do not need to get seriously into legal anthropology to believe in the following postulate: every community, if sufficiently developed, organized, and autonomous from its societal environment, theoretically is able to produce its own normative system and then its own legal system. Starting from there, the current  (p.79) development of deterritorialized communities is a real jeopardy to the idea of virtual comprehensiveness in any other understanding than the one just sketched. Indeed, a deterritorialized legal system that regulates only the behavior that relates to the shared interests or common goals of the community’s members is, by definition, non-comprehensive if we give this concept an absolute or universal meaning (a very large number of the facets of life generally speaking as opposed to life within a specific community). This leaves open only one of two solutions: either we consider that the model of a legal system is too limiting and the feature of comprehensiveness must be reduced to its guise of virtual comprehensiveness. Or we consider that these communities cannot produce legal systems, regardless of their level of self-organization, autonomy, and overall development. It seems to me that the latter would be unduly restrictive, that it would be an overtly political move to deny such communities the capacity to create law on the basis of a model of law that owes much to conceptions of political sovereignty, whose goal precisely was to assert and establish exclusive and supreme control over a specific portion of territory.

It must, however, be recognized that a legal system that features the three properties addressed in this section is conceptually closer to the epitomical public legal system of the modern state. Accordingly, such a system is more clearly a legal system than those that do not exhibit these features. The public legal system remains the epitome of a legal system because current legal thinking still is very much marked by modern conceptions of political sovereignty. These conceptions, translated into legal thinking, are one of the factors that encouraged the development of the doctrine of classical legal positivism, or legal statism, as a monistic conception of law.35 Hence, it has appeared very natural for the last centuries to treat law as an all-encompassing normative order.

It is all too tempting, really, to think of law as necessarily having the same characteristics as this epitomical instance of law. But we should resist the temptation, because it leads us into an inductive fallacy. Admittedly, the public legal system of the modern state simply has been so preponderantly present that it has been obscuring all other possibilities of legality. As a consequence it is an easy reflex to take the example of the public legal regime of the state, or more generally of the law made by a state or a collectivity of states, and believe this is how law must be.

Or we may be lured into that position—seeing law only through the example of state law—by the comfort of old traditions. That is in essence the argument Simon Roberts makes. He considers, first, that we have come to deeply associate law with government. On this basis, he considers that to claim the existence of non-state legal systems would be contrary to the way we now think of law. That would, he says, run afoul of “the durability of old understandings.”36 Perhaps, then, we should be older than that and remember that the modern state is only a historical creation37 and that law pre-dated it.

 (p.80) Temptations and lures aside, the main reasons why current legal positivism may make non-state law impossible do not withstand analytic scrutiny. The notion of comprehensiveness (authority to intervene in all facets of its addressees’ lives), territorial exclusiveness (one and only one legal system per portion of territory) and supremacy (each legal system recognizes no higher authority within its sphere of application) are not criteria of legality. Normative systems that regulate only certain slices of life, that do not exclude other legal systems within one and the same portion of territory and that admit of higher normative orders, in other words transnational subject-matter-specific normative orders, are not in and of themselves excluded from the scope of legality. Non-comprehensive, non-exclusive, and non-supreme legal systems are possible in theory. If non-state normative systems fail as legal systems, it is not because of these features.
