CAPÍTULO 3: Shaping Legality
In the previous two chapters, the heart of my argument was that law ought not to be trivialized. Calling a regime “law,” I said, has certain implications: it creates expectations of predictability and of justice; it engenders moral reasons to obey the regime; it gives the regime increased authority; it accords power to those who produce or control the regime or some of its norms; it facilitates policies of laissez-faire with regard to that regime; and overall it fashions the lawyers’ appropriate field of expertise. Affixing the label of law to given rule systems is not a neutral matter of merely settling the semantics.

Outrageous as it may be, many people did not wait for my elucidation of this point to understand the idea that labeling something as law has real-life implications. Some of these people sought then, occasionally in a very successful way, to shape legality in a certain manner, so as to activate some of the implications of characterizing regimes as law. Sometimes this was done because of justice beliefs associated with certain law-producing actors. Sometimes it was done to pursue a more straightforward political agenda.

In this chapter, I map some of the ways in which legality has been shaped in order to achieve these ends. I do that in a laconically selective way given the size of the matter, but I hope just extensively enough to make my point. I start with a key reason why law has been confined to state law: a justice belief, which was prominently expressed by Hans Kelsen and Léon Duguit in 1926. I then move to the flip side of that story, to review some of the ways in which legality has been used for stateless regimes in order to promote certain values and powers. On the basis of that review, the chapter goes to a higher degree of abstraction and delineates some of the principal parameters of the battle to replace state law as the paradigm of legality. As a coda to this discussion, the chapter ends with an important clarification: law ought not to be considered scalable (that is, the character of law does not obtain by degrees). Such a position would indeed largely amount to a return to the trivialization of the question of what we call and do not call law.

1. Justice Beliefs in State Law

The confinement of law to norm systems made by states was initially, to a large extent, the consequence of the political doctrines that surrounded the Westphalian  (p.50) Treaties, which ended the Thirty Years War.1 We briefly encountered the Treaties in the previous chapter. Brutally simplified, these political doctrines were the independence of nations and their legal orders and a duty of non-interference in the affairs of other nations. These ideas are captured by the concept of sovereignty and the modern state system, which fully emerged or rather got traction at that time.2

The purpose of these doctrines, at the time, was essentially to minimize regulatory overlaps among the various political entities that preceded states.3 Such overlaps had been one of the causes of the Thirty Years War.4 The idea, simply put, was to recognize only one regulatory authority (the state) and one type of regulation (state law). States and state legal system nearly completely displaced the earlier overlapping “transnational” layers of legal regulation.5

So equating law with state law sought to cure the political context that had led to an extremely brutal and destructive war—the Thirty Years War was one of Europe’s most devastating conflicts until the World Wars. Such a political objective undoubtedly constituted a very legitimate raison d’être for an idea of what counts as law.

But later the equation between law and state law became, at least in part, the consequence of a simpler belief of ethical order—more precisely a belief of justice. Léon Duguit and Hans Kelsen for instance expressed it in 1926 when they wrote this: “we believe to have serious reasons to be convinced that the only means to  (p.51) satisfy our aspiration to justice and equity is the resigned confidence that there is no other justice than the justice to be found in the positive law of states.”6

Put differently, Duguit and Kelsen thought, and their opinion is arguably still widely shared among law-makers and policy-makers, that to admit of law outside of state law would jeopardize our “aspiration to justice and equity.” Transnational stateless legality would as a consequence almost necessarily seem to raise ethical concerns. The rise of transnational law would per se amount to a rising ethical threat. Similarly, Hobbes and Bentham, these two great believers in the state, “regarded valid laws,” according to John Gardner, “as necessarily endowed with some moral value just in virtue of being valid laws.”7 Nothing should be law if it is not made by states, because there is a connection between legality and morality: not an analytical connection, but a belief that there is something moral in law, and that only states can be expected to provide that something.

Duguit and Kelsen acknowledged indeed that they had expressed a belief. This belief amounted to a political argument quite different from the duty not to interfere in the affairs of others states, drawn from the concept of sovereignty for the purposes of advancing peace. Duguit and Kelsen’s belief really amounted to a political ideology. Let me repeat: seen in this light, classical legal positivism (a school of thought that they, in particular Kelsen, so strongly contributed to promoting) implicitly contends that the only law there is, is state law, because only systems of rules produced by a state or a collectivity of states deserve the label of law. It is based on the belief that only states can produce the kind of justice or fairness that we have come to associate with law.

Arguably, then, Duguit and Kelsen did not want to be legal pluralists, did not want to see law outside of state law. It is not so much, as it is on occasion claimed, that they, or Kelsen at least, seemed to have understood that something was wrong with legal statism but could not figure out how legal pluralism would work in theory.8 It rather seems, based on what we just discussed, that the objective was precisely not to allow the label of law to attach to stateless regimes. This is a relatively straightforward example of how legality may be shaped starting from real-life, social implications of calling something law: what the label of law ought to be affixed to, because of the consequences of this affixation, determines the meaning to be given to legality, and thus what the label of law can be affixed to.

2. Some Uses of Legality for Stateless Regimes

So we have seen how certain people believed that legality ought to be shaped in such a way as to admit only of state law, because, to put it bluntly, it seemed  (p.52) necessary to safeguard the aspiration to justice and equity we place in law. Let us now consider how other people pushed the opposite idea—the idea that we should embrace certain stateless regimes as law—often in a similar pursuit of a certain kind of justice and equity.

Before we properly start, I should mention that “legal pluralism” is probably the terminology most often used in attempts to extend the shape of law beyond the state. I do not particularly like that term. I use it rarely in this book, because of the diversity of meanings it has been given: legal pluralism has been used alternatively to cover almost every aspect of law’s plural nature—for instance the plurality of its sources, the diversity in the types of legal norms, the multiple kinds of legal systems, and many more aspects of law’s non-monolithic character.9 “Pluralism,” after all, is a fashionable word. It smacks of open-mindedness, or humanism, of embracing human diversity. Worthy ideals to be sure.

The point here is clearly not to review this diversity. The point merely is to anchor our discussion in a certain strand of literature dealing with legal pluralism. I mean the strand of literature that revolves around the idea that “two or more legal systems coexist in the same social field”:10 there is more than one legal system on a given territory at a given time, one at least of which is not produced by the state.

Now, to be analytically precise, and this is a further reason why I generally refrain from using the phrase “legal pluralism,” stateless law may of course exist even if there is no other legal system that exists within the same social field or territory, in which case there would perforce be no “pluralism.” Stateless law does not require the presence of “overlapping normative communities.”11 No overlap is needed. Legal pluralism, however, does need it, at least in the branch of legal pluralism we have now followed.

So within that branch of legal pluralism, we should simply retain the idea, as Michaels puts it, that “the state is not the only producer of law; non-state communities can produce law as well.”12 More precisely, legal pluralism is taken here in its meaning that non-state communities can produce their own legal systems, not merely contribute to the state’s legal system. (Recall the distinction from the first main section of Chapter 1 between participating in a given legal system and creating a normative system which is legal in itself, not because of its belonging to another legal system.)

This understanding of legal pluralism has been used to pursue at least four main bold objectives: local cultural diversity, socialism, economic liberalism, and, counterintuitively, the strengthening of the state.13 Let us consider them in turn.

 (p.53) 2.1 Law without the state for local cultural diversity

Law is an important instrument of colonization. Sally Engle Merry provided a good example of this in her studies of the colonization of Hawaii.14 Indigenous Hawaiian law was elbowed aside to make place for Anglo-American law, with its carriage of state courts, prisons, and new ideas of discipline. It steered the culture of the islands towards global capitalism and Christianity. Questions as culturally intimate as the role of women, representations of appropriate sexuality, and the contours of marriage were altered, sometimes quite profoundly. Conducted in the name of civilization, this cultural imperialism descended on the islands in many forms. Chief among them, and that is what is of interest to us, were legal reforms. A new blanket of law covered Hawaii and smothered its culture. But not completely.

True, Western states imposed their legal systems in many colonies. But as Ralf Michaels puts it “below those, with or without the acknowledgment of the official law, other legal orders lived on.”15 (Michaels is a comparative lawyer. Comparative lawyers sometimes have to think about what law is in order to figure out what to compare when comparing legal systems.) In other words, there are often niches of “stateless law” surviving under the umbrella of the state that covers the same territory.

Stateless law it is meant to be indeed. And not merely because of lexicographic clarification. Situations such as the Hawaiian colonization prompted certain people to take a harder look at legality, at what amounts to law. They were in the main legal anthropologists, at least as far as our argument is concerned. In many colonies, legal anthropologists said in substance, we find local communities, typically indigenous communities, which live to a significant extent according to their own rules. They deem these rules to be “law” or something that in their worldview is roughly equivalent to “law.”16 We should recognize these rules as law, and not just as unqualified social norms, because that recognition may well play a key role in protecting cultural diversity.

Their reasoning goes more or less like this: first, we should see these normative systems as law because these local communities often interact with these norms, behave vis-à-vis these norm systems, in a way that is comparable with the way in which we Westerners interact with what we call law.17 On that basis, we colonial powers lose an important rhetorical justification for interfering with these communities.18 Consider this famous quote from Carl von Linné: “American[s are]  (p.54) regulated by custom. European[s are] governed by laws. Asiatic[s are] governed by opinions. African[s are] governed by caprice.”19 Rhetoric like this justified colonization: recall the idea from Chapter 1 that law is generally perceived to be a superior mode of regulation, a cultural achievement. So legal anthropologists took on to temper such worldviews by reconsidering the notion of law, in order to help protect legality (in the sense of that which is of a legal nature) in all its variegated manifestations, which are to a certain extent equivalent.20 The argument “they do not have law so we will bring it to them, because it will civilize them” no longer flies, since they already have law. We should respect what they have for what it is, namely law. We should respect legal pluralism. If we trump their local norms, we simply replace their law with ours; legal monism replaces legal pluralism: that is more difficult to justify in terms of “civilizing” a people, a community. Stateless law must be left to survive, as law, under the broader umbrella of state law, because law without the state contributes to local cultural pluralism.

This sort of legal pluralism, sometimes called “state legal pluralism,”21 essentially expressed a policy of self-restraint: brutally simplified, we should not destroy valuable institutions in colonies, and law intuitively is valuable. One reason to call this “state legal pluralism” was that it barely represented a threat to the power or central authority of states. This sort of legal pluralism did not really seek to assert the power of local communities, at least not straightforwardly.

Let me caricature the reasoning once more, to bring out the salient aspect we should notice on our way to this chapter’s argument: consider these local communities, they are precious and fragile, we shall protect them, leave them alone, respect them as we respect biodiversity, like the remnants of a forgotten, harmless world.22 That sort of legal pluralism does not change the way a state governs, does not alter relations of power, does not challenge those in power. It is a simple carve out in the regulatory scope of the state, a carve out limited in space, typically to specific regions, and often limited to specific ethnic groups.

Notice however, in this line of reasoning, an appeal to the argument that law is valuable, is a sign of sophistication: we should not trample on these norms because they are legal norms.

But delineating the contours of law can also have a more assertive, more challenging intent. Let us consider how.

2.2 Law without the state for socialism

Marc Chagall was a rather free-thinking painter, even by artistic standards. His style, though influenced by cubists, surrealists, and fauvists, remained very much  (p.55) independent of any school of art. He was one of the greatest too, having been one of the very few artists to exhibit their work at the Louvres during their lifetime. More importantly for our discussion, he was a Jew. He lived in France at several points of his life, including before both World Wars, at a time when France, too, was devoured by antisemitism. His first stay in Paris took place shortly after the Dreyfuss Affair and Zola’s “J’accuse!”.

Jewish culture influenced Chagall quite significantly. Jewish images and personages figure prominently in his paintings, as do depictions of Jewish martyrs and refugees. His work was, in part, a defense of Jewish culture against the dominant antisemitism of his time, a resistance, in an artist’s way, against the then dominant creed.

Chagall was close friends with another person who engaged in a form of resistance against central powers: Georges Gurvitch, a lawyer and sociologist. Gurvitch and Chagall had a common history of active political revolt. Both were born in Russia, and engaged in the Russian revolution of 1917, ousting the Tsarist autocracy. Bolshevik rule, however, was barely more satisfactory, and Gurvitch and Chagall escaped to France. There Gurvitch later continued his forthright opposition to ruling powers, as an outspoken advocate of Algerian decolonization. He strongly supported the Algerian revolt against France, and thus against French law. To the point that his apartment was bombed by a French paramilitary organization, the OAS,23 leading him to go into hiding, with his wife, at Chagall’s apartment.

Just like Chagall, Gurvitch also engaged in a subtler, more scholarly form of revolt, partly influenced by his disappointment with the Bolshevik authoritarianism he had helped put in place. Where Chagall painted to help preserve the identity of a persecuted community, Gurvitch sought to advance the political interests of a subdued group by reshaping the contours of legality. He embraced, once again, the cause of the working class, and hence contributed to creating, almost incidentally, the field of legal sociology.

Gurvitch produced a somewhat byzantine work.24 But at its heart is a simple and important claim: law is the expression of a sociality’s order. Determining what counts as law (that is, shaping legality) is one way in which a sociality asserts its power and defends its values and interests. A sociality, in that sense, is in essence a community loosely defined, possibly as broad as a social class, with overarching shared values and interests. Each sociality also forms a power structure, an entity that has certain means to advance the shared values and interests. In each sociality, certain individuals, groups of individuals or institutions hold the “scepter”: the symbol of power, the means to identify power. Those who hold the scepter determine the official, accepted discourse or position about the values and interests to be pursued, and thus about what is law.

 (p.56) To see how law is the expression of a sociality’s order, and thus how communities can use the shaping of legality to push their interests, we need to consider two main types of sociality: Gurvitch calls them organized and spontaneous.

Organized sociality, to put it simply, is the state. Or more precisely it is the ruling class, which controls the state and imposes it on others. Organized sociality produces organized law in a centralized and hierarchical way. Here’s how Gurvitch puts it: “Organized sociality…is linked with collective behaviors in so far as they are guided by patterns crystallized in deliberate schemes, which are fixed in advance and impose hierarchized and centralized conduct.”25 The ruling classes impose a view of what law is, of where legality starts and where it ends, of what is part of the “official,” and thus only, legal system.

Organized sociality produces law and imposes it by relegating all other norm systems to the rank of unqualified social norms, with a corresponding loss in authority. The official discourse maintains that only organized sociality can produce what counts as law. And the official discourse is controlled by an organized sociality, in other words by the ruling class. Undoubtedly Gurvitch had seen enough real-life examples of this to craft such a theory, during, before, and after the Russian revolution of 1917.

This delimitation, or shaping, of legality, has effects on two types of addressees. First on the primary or final addressees, those who receive the hard end of the rules. They obey the ruling class by obeying the norms they call law. They obey these norms because they are deemed to be law, and that qualification mobilizes symbols of justice and legitimacy and authority (recall the discussion from Chapter 1). Ruling classes use the generally perceived legitimate authority of law to impose their will. The contours of what counts as law also affect the law’s secondary addressees, those who apply the rules, such as judges and the administration. They obey the ruling classes by applying the norms they call law. They apply these norms because it is their job to apply what is called law in the official discourse about what law is.

But the reality beyond the official discourse, Gurvitch argued, is that spontaneous sociality also produces law—spontaneous law. Gurvitch’s idea is basically this: we need to embrace legal pluralism (recall: more than one legal system on a given territory at a given time) in order to look beyond the prevailing power structure, to apprehend it from an external point of view. This would help us see the determination of law’s contours for what it really is: the imposed will of the ruling class, disguised as the only law there is. Legal pluralism would allow us to become cognizant of law beyond state-made law, to perceive stateless legality, and thus to fully recognize the force of spontaneous sociality without the state.

Gurvitch’s purpose, in accord with his political inclination, was that we notice in particular the spontaneous sociality revolving around unions and worker’s councils. We should see different power structures than those of the ruling classes and of the state. They also produce rules. If we embrace legal pluralism, we can conceptually  (p.57) have access to the view that there are other rules than the rules of state law; we can see that these other rules have a great degree of autonomy; we can see that these other rules may be equivalent, in many respects, to state law; we can see that these forms of sociality may be equivalent, in a number of ways, to the organized sociality that produces state law.

In fact, and here the argument moves more openly to a rhetorical, political discourse, there is no reason not to recognize the equivalence of these different social groups, these socialities. It is a way to tell the proletariat that their spontaneous sociality, their social group, is worth just as much, is as legitimate, as the social group forming the ruling class. The pitch would go more or less like this: “Members of the working class, your spontaneous sociality is just as normatively relevant as the one of the ruling class. There is ‘their law’, the official law of the state, but there is also ‘your law’. And there is no a priori, principled, prevalence of one over the other, there is only imposition through power. Which legal system prevails is just a question of power, and power can be overthrown.” Anna di Robilant, in her discussion of Gurvitch, frames this as “social life taking revenge against state law.”26

In sum, Gurvitch’s hope was that legal pluralism, by challenging the unity of law, would help us see power structures. It should help us discern the power monopoly in the hands of those who hold the scepter of legality, those who say what law is, those who shape the contours of legality. His aim was that the recognition of the power implications of defining legality would engender a change in power structures, would bring about socialism in France.

Understanding Gurvitch, of course, was not the point of this discussion. The point was to see one way in which legality was shaped, in theoretical discourse, in order to achieve practical political results. Legal pluralism, or more precisely the possibility of stateless law, was proffered to advance the cause of socialism. It was meant to help workers revolt by changing our understanding of law, by extending it to law without the state.

This idea that legal pluralism is a tool to reveal and push back imposed law, to liberate socialities other than the state, has also been used for other political aims. Let me describe one that pertains to the other end of the political spectrum.

2.3 Law without the state for economic liberalism

The idea is neither new nor complicated to grasp: some people believe that states are, at least in their current incarnation, slow, heavy creatures that constitute obstacles to the economic development of a country, a region, or a trade. Small government would help the economy to flourish. State law, it follows, is a cure that should be used homeopathically. International commerce, precisely because it is international, is particularly unsuited to government regulation. It should be subject as little as possible to state law. It needs its own rules. It is best off with rule systems it primarily makes itself.

 (p.58) So we have here again a claim of inappropriate subjugation by the state and an ensuing call for freedom. In a sense it is quite similar to the one made by Gurvitch for the working class, though of course it pursues vastly different axiological objectives. Oftentimes, and these are the instances that are relevant to my argument, the appeal to freedom is not a plea to take a few steps towards the state of nature, towards fewer rules per se. Economic actors are not necessarily averse to rules. The aversion, oftentimes, is directed at rules made by the state. They should make place for rules made by the economic actors themselves. The buzzword for this is “self-regulation.” Elevated to theoretical reasoning, it is also, in many cases, a push for legal pluralism, for law without the state.

Here is one example of how it is a push for legal pluralism, for law without the state. The starting point is the argument that state law and stateless law are just instances of law. They are law to the same extent. There is an equivalence of everything juridical. Gilles Cuniberti has shown how this manifests itself in the work of organizations producing model contracts: the label of law is invoked as a justification for side-stepping mandatory rules of national law.27 The rhetorical operations of the argument are these: since private agreements and regimes amount to law to the same extent that national law amounts to law (they are on the same footing of legality, if you will), mandatory rules of national law should not interfere with the work of their private counterparts, the private legal regimes.

Now, stateless law is supposed to be better than state law for the economy because, as Anna di Robilant nicely sums it up, non-state law allows “the greatest degree of flexibility and revision accommodating rapid change.”28 Stateless law is the only type of law that can satisfactorily “respond to rapidly changing market needs.”29

Think of it as economic actors arguing that they already have their own regulation, their own law, and that they should be left alone with it because that law can boast of the quickest reactions, is closest to its main actors, etc. That sort of reasoning is in fact fairly frequent among members of the international arbitration community.30

As I said, this whole line of thought is remarkably conventional. It thus barely needs further explication, given that its mention is merely an illustration to mark a place on the way to the argument I make in this chapter. (The general idea of markets as regulators is of course a great deal more complex than it is represented in the foregoing, as Gralf-Peter Calliess and Peer Zumbansen for instance show,31 but  (p.59) we shall keep from that distraction here.) Let me now describe, in the wake of this idea, a use of a certain theory of stateless legality, made among others by the arbitration community, that is, ironically, in complete opposition with the intents of the theory’s author.

2.4 Law without the state for a stronger state

What should hopefully be clear at this stage is that legal pluralism and the shaping of legality, is not only an epistemological project. It does not only seek to achieve different understandings of the social phenomenon that law is. It is not only a neutral descriptive project (assuming, for a moment, that descriptive projects can be neutral at all). Shaping legality is also a political project, in the fullest sense of the word.

Noberto Bobbio, a devotee of structuring ideas, sought to mark out two archetypal, ideal-type political projects in legal pluralism.32

Either, he contended, stateless legality is embraced as a rebellion against the establishment, against the established power, following a subversive agenda. Non-state law is meant here as an instrument to help “liberat[e] social groups from the oppression of the state.”33 Gurvitch is a case in point. The defense of stateless law’s legality in the name of the market is another—admittedly less clearly so, but that does not matter.

Or, Bobbio argued, stateless legality can be alleged for the exactly opposite purpose: to strengthen the state. Stateless law can indeed be pointed at as an unpalatable state of affairs, legal pluralism a disorder crying out for reordering, a fragmented legal landscape in want of unity, the tell-tale sign of the winds of anarchy. Counterintuitive as it may sound, a finding of legal pluralism, of law without the state, can be a way to conjure fears of the collapse of the state and an ensuing “lawlessness”: the state must react and reassert its power and authority. Signaling the occurrence of non-state law can proceed from a reactionary ideology and nurture it.

Michel Foucault had a nice word to catch a similar idea, which helps us see the point: “logophobia,”34 literally the fear of discourse, of orders and knowledge. It means the angst often provoked by the non-unicity of discourse in a given area, perceived as an “incessant, disorderly buzzing.”35 Foucault calls it a “dumb fear…of everything that could possibly be violent, discontinuous, querulous, disordered even and perilous in it.”36 In substance, a plurality of conflicting ideas (or discourses, or norms expressing ideas) about a subject-matter can cause angst, which can entice attempts to impose unity. Unequivocalness is psychologically reassuring, and thus rhetorically appealing.

 (p.60) Bobbio was aiming at a specific author, who did engage in a culture of unicity of thought, when he expounded this pro-state use of stateless legality: Santi Romano, the great hero of the French doctrine on arbitration as a separate legal order.

Two longer quotes are warranted here. Here’s how Emmanuel Gaillard puts it, giving a brief abstract of the places where international arbitration and legal theory have met:37 

Unlike the views of Maurice Hauriou, whose institution theory seemed somewhat dated in the second half of the twentieth century, Santi Romano’s work, which was also based on an institution theory and dated back to 1918 but had only been translated into French in 1975, was still considered new and appealing…[M]ost of the studies on this subject by international arbitration specialists referred to Santi Romano’s definition of a legal order, be it to justify the existence of transnational rules or to deny the legal nature of transnational rules without their recognition as such by a national legal order. This shows how Santi Romano, at least in this context, acquired a belated reputation in the circles of positive law scholars in France.

Filippo Fontanelli, a young scholar who recently completed a brilliant study on the legacy of Santi Romano, echoes the story from the Italian camp:

From the beginning, the debate [on the existence of a transnational arbitral system and the lex mercatoria as a legal order] often turned to Romano’s theory, which provided a theoretical foundation for the emergence of a system removed from the State model…Romano’s theory has enjoyed increasing currency, most often to support the conclusion [that] lex mercatoria is indeed an autonomous legal order.38

A great, influential scholar, then. But there is another side to Romano, a darker side that is usually ridden roughshod over. In October 1928, Romano became a member of the Partito Nazionale Fascista (the Italian National Fascist Party). Two months later, Benito Mussolini appointed him to the high political office of President of the Consiglio di Stato (the Italian State Council, a combination of a Supreme Administrative Court and a Ministry of Justice, and thus an important political organ). Six years later, in 1934, he made it to the Senate of the Kingdom. He remained in both posts, during a very troubled time in Italy, until 1944. At that time the Italian High Court of Justice for Sanctions Against Fascism removed him from his office in the Senate, on charges of having furthered the cause of fascism.39 For his distinguished services, he was decorated at least nine times by King Vittorio Emanuele III. Against this background, he hardly comes across as the archetype of a liberal democrat, let alone of a revolutionary seeking to push back the state to allow other communities than the nation to flourish.

Bobbio thus describes Romano as “teoricamente un pluralista, ma ideologicamente un monista”: “theoretically a pluralist, but ideologically a monist.”40 A credible  (p.61) reading of his life and ideology, then, also supported by Italian legal philosopher Giovanni Tarello, is that he pursued a conservative agenda and defended, in fact, a strong centralized state.41

So the French school of international arbitration as a transnational, stateless, arbitral legal order, built an important part of their theoretical edifice on a thinker his own compeers, scholars of the highest caliber, depict as a reactionary author (he was, it is said, “desperately holding on to old certitudes”42). An author who wanted a stronger state. An author who wanted stateless law to be muffled, smothered.43 Ironic, no?

Ironic but understandable. If Romano indeed meant to trigger state-consolidation reactions by his portrayal of uncontrolled stateless legal orders, he may well have misevaluated the way in which most people would read the label of law: it more often than not evokes representations of justice and desirability, as I discussed in the first two chapters of this book.

In any event, we should not make too much of the irony. It does not, of course, undermine the strength of the theory on arbitration as a transnational stateless legal order. Nor does the irony explain, let alone cure, its flaws. These are matters for the discussions in Chapters 5, 7, and 8. The point in the current chapter has merely been to point the way to a few manners in which the shapes of legality have been influenced by political aspirations, by objectives of power shifts.

We shall, in the next main section of this chapter, move on to a general mapping of the types of forces at play in the shaping of legality—or more precisely its reshaping as we move beyond state-shaped legality.

But before we do that, I want to briefly point the way to a place in international law scholarship. It is a place where a similar depiction of legal pluralism seeks to conjure fears of non-unicity, to evoke logophobia, with the aim of increasing the power of those who hold the scepter of a dominant discourse. That place is the fragmentation of international law.

Roughly simplified, the fragmentation of international law is international law being increasingly subdivided into specialized and conflicting or contradicting systems—legal pluralism within international law, if you will. Now, Mario Prost convincingly argues that, on the lips of certain people, “‘fragmentation’ is a rhetorical device used by general/public international lawyers as an instrument of symbolic legitimation in their ongoing struggle for professional recognition and dominance.”44

 (p.62) The point is simple: the rise of specialized branches of international law (WTO law, EU law, international criminal law, etc) causes a “progressive marginalization of general/public international law and its 19th century categories (territory, statehood, treaties, state responsibility).”45 This marginalization, in turn, may easily cause a lowered social standing and decreased income, and thus reduced power, for scholars and practitioners of general public international law—taken as a whole of course, not necessarily individually.

An obvious response to the problem, then, is to demonize the competing, specialized fields as “threats to the legitimacy and the efficacy of the legal order.”46 The fragmentation of international law, or legal pluralism within international law, is portrayed as “endanger[ing] the very legitimacy and efficacy of international law itself.”47

The reasoning is akin to Romano’s: flag legal pluralism, and hopefully it will be seen as the herald of chaos, which just might pre-emptively increase the power of the (old) establishment.

3. A Battle of Candidates for Paradigm

So shaping legality can be a battle with political implications. We may well create political effects when we alter the label of law while determining what to affix it to, when we change the concept of law while contemplating what counts as law, in other words when we change the major and not the minor premise in the syllogism that applies the concept of law to a given regime.

A consensus seems to be spreading ever more widely on the idea that we should indeed alter the label of law. We need to break with the idea that law has a necessary connection to territory, that law is nothing more and nothing less than the law made by states. In a recent book entitled The Concept of Law from a Transnational Perspective, Detlef von Daniels, a young legal philosopher, goes as far as to contend that reconstructing “a concept of law from a transnational perspective” is “a way to save jurisprudence as a philosophical discipline.”48 While the main effect of this overstatement is to cast doubt on the efforts in acknowledging and responding to alternatives that went into that author’s work, like a feminist claiming that all men oppress women, he points in the right direction. The debate about what paradigm of legality should replace the paradigm of legal statism still is a real and important one.

To see the point, let us again look slightly sideways and zoom in on international law. Andrea Bianchi recently examined, from a meta-theoretical point of view, the field of international law as a whole.49 The point was, since it was a meta-theory, to  (p.63) provide a theory about the theories of what international law is. In Bianchi’s compelling account, international law, as a scientific discipline, is in what Thomas Kuhn called “a state of growing crisis.”50

Let me first recall Kuhn’s theory, which deals with the state and evolution of scientific disciplines. In a nutshell, it goes as follows: in scientific disciplines, periods of “normal science” alternate with periods of “scientific revolution.”

Periods of normal science are times of stability and consensus within the discipline, which is then marked by a dominant paradigm.

A paradigm is a central idea, accepted for a time by the discipline’s community, which determines the appropriate choice of method and terminology within a discipline.51 It also includes a number of key examples, or “exemplars”52 in Kuhn’s terminology, of what the paradigm is meant to explain.53 If a bit of lexicological laxness on my part is permitted, paradigms also extend to at least two further types of items. (Kuhn more precisely speaks of “disciplinary matrixes,” but it is not apposite here to go into the equivocal relations between disciplinary matrixes and paradigms.54) First, during a period of normal science, a community has certain shared beliefs (recall Duguit and Kelsen) which “supply the group with preferred or permissible analogies and metaphors”:55 think of the “billiard balls” of national legal systems in international law, or of Kelsen’s “pyramid.” Second, the community of a discipline has shared values: consider, for instance, the political values we have discussed throughout this chapter, but also values such as order and obedience, and how they translate into hierarchies of norms. (Notice also, in passing, the value of respecting the established social order, which means to respect the establishment, and how it affects the number of legal provisions and authors that should be cited in an appropriate academic text, or in other words how black letter law it should be. Just a rant. Sorry.) Paradigms have a profound impact on a field: they amount to “competing modes of scientific activity.”56 Adhering to a paradigm is typically essential to become part of the discipline’s dominant community.57

But over time, anomalies appear. These are phenomena that are not satisfactorily explained by the dominant paradigm, revealing weaknesses in the paradigm, falsifying it. The first reaction of the discipline is then to stretch the explanatory  (p.64) power of the paradigm by all sorts of analytical, argumentative, or rhetorical tricks. When that goes too far, a revolution ensues: times of instability and outspoken dissensus within the discipline. The paradigm is put in question and alternative explanatory theories, or “candidates for paradigm”58 are propounded. One of them eventually prevails, typically encompassing the older paradigm, which has become marginalized. At this juncture the scientific discipline returns to a period of normal science: there is a general consensus, within the community of the relevant scientific discipline, on the validity of the new paradigm.

Notice, first of all, that when Bianchi says that “international law is experiencing a crisis,”59 this is not necessarily a bad thing. Crises, in the Kuhnian sense, are good for a discipline. They are a sign of the “vitality of a discipline,” as it is put by François Ost and Michel van de Kerchove, two other champions of Kuhn’s theory for the understanding of legal disciplines.60 Paradigm crises are in fact even necessary for a discipline to really evolve; the fact that they happen is testament to a discipline’s continuing attempt to be in sync with reality.

Bianchi, then, shows how formalism in international law, in the sense of the mainstream positivist doctrine, is increasingly considered an unsatisfactory account of reality, is under-representative of reality. It fails, he says, “to supply a satisfactory framework of analysis.”61 But, and this is important, it “is still in many ways the prevailing lingua franca of international law.”62 Put differently, it still serves as the dominant paradigm, despite the growing “state of disarray and confusion in which the scientific field of international law seems to be.”63 A new paradigm has not yet gained consensus: “no new set of paradigms has yet achieved sufficient power to impose itself as the scientific paradigm.”64 Hence the “state of growing crisis” mentioned above.

What happens now is in accord with Kuhn’s model of what a discipline would do in reaction to such a crisis: we see a host of competing theories on what international law is, or to be more precise what “law” is in the discipline of international law. In other words, there is a battle of discourses taking place, of paradigm-candidates of legality for international law. Clearly this is not merely intellectual jousts at college high tables, or in faculty clubs: there are stakes in the battle. Bianchi explains it thus: the “scientific field is currently engaged in a power battle, in which conflicting claims to academic authority and discourse control are being put forward.”65 Recall the discussion with Mario Prost, in the previous section of this chapter, on the practical impact of academic authority and discourse control.

 (p.65) To be sure, it is not only international law that is in a growing state of crisis. The same phenomenon takes place in law in general: there is a need for a new paradigm of what law is, which will be selected among existing or future paradigm-candidates of legality. Law without the state has to be accounted for, but the question is of course what, then, “law” without the state should be.66

So we come to the question: what are the parameters of the battle of these candidates for paradigm? Can we itemize the main types of forces at play that may determine which of the understandings of law is likely to prevail, and which one we should support?

First, and most obviously, one force in the tussle for the next paradigmatic understanding of law is the explicative power, or analytical purchase, of candidates for paradigm. Notice at least two dimensions of law’s analytic purchase.

On the one hand, our idea of law should help us understand what directs behavior in a given field. This invites a broader concept of law: a more encompassing notion of law (a larger shaped legality, if you will) provides a more encompassing understanding of what directs behavior.

On the other hand, legality serves to distinguish legal from social norms. Hence, the narrower the understanding of law, the stronger or more concentrated the features are likely to be of that which counts as law. Put differently, a less expansive notion of law makes it likelier that the characteristic of legality (something being law) is more distinctive. Thus a finding of legality will be more meaningful. Lawyers, in the sense of both practicing and academic lawyers, have a distinct social responsibility. That responsibility should not be muddled by washing out law’s colors.

The second force in the tussle is the advancement of interests. As I have sketched in this chapter, different understandings of law advance the interests of different groups and individuals. Consider two types of interests, and thus two types of views on legality.

On the one hand, certain understandings of law are advocated as a result of moral reasons-for-action. Recall from Chapter 1: “Somebody’s moral reasons-for-action are focused exclusively or primarily on other people’s interests and only derivatively if at all on his own interests.”67 Understandings of law of that type are focused on advancing the interests of others, where “others” means those who do not lobby for them. Duguit and Kelsen’s approach, outlined near the outset of this chapter, would be one example. Gurvitch’s support of the working class, to which he did not belong, is another. Supporting stateless legality in order to further economic liberalism can also be done for moral reasons: it is meant to be good for the economy and thus for society.

 (p.66) On the other hand, certain understandings of law are advocated as a result of prudential reasons-for-action. Recall again: “Somebody’s prudential reasons-for-action are focused exclusively or primarily on his own interests and only derivatively if at all on the interests of other people.”68 Understandings of law of that type are focused on advancing the interests of those who lobby for them. This is what Bianchi and Prost pointed at in the discussion above. Romano’s approach is a likely example: Romano, a high-ranking state official, adherent of fascism and thus of univocity in discourse and a strong state, supported a theory of legality which eventually sought state empowerment. The proponents of arbitration as transnational law, as I argued in Chapter 2, promote a notion of law that serves their interests, or at least is meant to.

The third force is what we may call the social construct of legality. To see the point about law, consider money first. What we understand under the rubric of “money” today is very different from what was considered money in, say, the Middle Ages. Think of the “virtual” aspects of money today, for instance. We have a different “paradigm” of money than they had. But we barely could, today, reach an academic consensus on the idea that, tomorrow, money will start meaning something radically different. The meaning of money, as John Searle explains, is strongly influenced by what the system’s actors, the people who use money, collectively believe is money, and treat as such. He put it thus: “in order that the concept ‘money’ apply to the stuff in my pocket, it has to be the sort of thing that people think is money. If everybody stops believing it is money, it ceases to function as money, and eventually ceases to be money.”69 That quote from Searle leads Bianchi to argue that “collective beliefs play a central role in international law as they direct the use and the understanding of fundamental legal categories. What the actors believe the law is may not coincide with how law is defined in the abstract by theorists.”70 In other words, what counts as law depends on the beliefs of a regime’s subjects. This is in fact a very Jellinekian idea: Georg Jellinek, at the dawn of the twentieth century, had already sketched its basic tenets.71 In sum, the point is this: law is just a collective belief; it is what the members of a community consider and treat as law; its meaning is constructed by society.

Now, this does not mean that theoretical discourses about legality are useless: theoretical discourses mold collective belief, though of course only over time. (Yes, students actually believe what we tell them! At least sometimes…) What this means for our discussion of the battle of paradigm-candidates of legality is twofold.

First, theoretical discourses about what law is should not be too remote from collective belief, too disconnected from society’s general understanding of law. Such aloofness would be self-defeating if the discourses are meant to have an influence in practice, to mold collective belief. If we craft a financial discourse  (p.67) using a concept of money that bears little resemblance to what people at large believe to be money, the discourse likely will remain divorced from the real world, irrelevant to it.

Second, theoretical discourses about what law is should take into consideration the implications of legality as collectively believed. I mean this as a social construct variant of what Scott Shapiro calls the Implication Question.72 Shapiro contrasts the Implication Question with the Identity Question. The Identity Question is an inquiry into “what makes the object the thing that it is,”73 “what it is about X that makes it X.”74 It focuses on the set of properties that make instances of X instances of X and not of Y, on the conditions that need to obtain for something to qualify as X. The Implication Question, however, is an inquiry into “what necessarily follows from the fact that [a thing] is what it is and not something else.”75 For instance, coming after 2 is the necessary and sufficient condition for something to be 3. That is an Identity Question. Now if a certain number is the number 3, it follows that it cannot be evenly divided by anything other than 1 and 3—it is a prime number. That is an Implication Question. Applied to law, the Identity Question is about what makes law law; and the Implication Question is about what necessarily follows from the fact that something is law.

The type of implications I mean are not those that necessarily follow in the abstract, the logical analytical consequences of something being law. What I mean are those empirical implications that usually follow, in collective belief, from something being called law. This is for example the fact that something called law is usually associated, in the social construct of legality, with some form of justice and that it has some legitimate authority, that it commands respect more than non-legal norms, all other things being equal. The focus here is not on analytic jurisprudence, but on the perception of those who “read” the label of law, the perception of the addressees of statements of legality.

Not taking into account the implications of legality as collectively believed would amount to selling something (“yes, this is law”) for something it is not perceived to be (“I thought I had a moral reason to obey it, because it is law”). Addressees of pronouncements of legality (“this here is law”) will assume that the thus characterized rules or system display the properties usually associated with law. Our analytic stance about the concept of law should thus be adapted to such implications of a pronouncement of legality. This is the idea I adumbrated in Chapter 2 when I argued that the definition of law we use in ordinary discourse should be adapted to the political and ethical signals that the label of law sends.

The first two types of forces—understandings of law based on moral or prudential reasons-for-action—are also attempts to delineate legality starting from its consequences or implications. Each paradigm-candidate of legality creates certain implications and some of these implications are the advancement of interests: these interests may be those of the proponents of the theories of legality (prudential versions) or those of other people (moral versions). The candidate for paradigm that  (p.68) will prevail will bring along, when it comes to rule the discipline, a retinue of interests.

The point here was merely to sketch some of the main forces that may influence the shaping of legality, influence which candidate for paradigm of law might prevail in the next “normal science” phase of the discipline. A complete social sciences endeavor should of course have listed all of the existing paradigm-candidates of legality, then examined the interests advanced by these paradigm-candidates, and finally evaluated which of these interests are appropriate and which are not. This would help make explicit some of the political strategies, and rhetorical manipulations behind alternative concepts of law. But for the purposes of my argument, pointing the way is enough.

4. The Non-scalability of Law

Roger Cotterrell has this to say about the concept of “soft law,” a concept often associated with the idea of transnational legality: is the use of the word “soft,” he asks, “something whose half-hearted designation as law…suggests that some account has to be taken of it, if only as doctrine (rules, principles, guidelines, etc.) perhaps on the way to becoming law and acquiring some legal authority?”76 He thus points at the issue that legality, in “soft law,” comes across as scalable, as obtaining by degrees. This is an idea we should resist. Let me respond here to a few arguments that could support law’s scalability.

There are certain concepts to which scalability attaches, and certain concepts to which it does not, as Dworkin for instance remarked.77 Baldness comes by degrees: one can be more or less bald, or bald to a greater or lesser extent. Speed is another example: objects move more or less quickly. Other concepts are not matters of degrees. A house for instance cannot be more a house than another. It cannot be a house to a greater or lesser degree. A chair, also, is a chair or it is not, but a given chair cannot be twice as much a chair as another one. It can however, as Wittgenstein for instance observed, be more or less clearly a chair.78

It is true that some elements of law are scalar, in the sense that they can be satisfied to varying degrees. As Raz writes: “The general traits which mark a system as a legal one are several and each of them admits, in principle, of various degrees.”79 This seems true in a great variety of approaches to the constituent elements of law, be the approach focused on, for instance, the presence of sanctions, unity, autonomy, or the concept of secondarity. All of these cardinal elements are  (p.69) scalar: sanctions can be more or less effective and thus present; a normative system is marked by more or less unity or autonomy;80 and the concept of secondarity, as we will see in Chapter 7, clearly functions by degrees.

Yet it is not because some of the constituent elements of a concept are scalable that the concept itself obtains by degrees. To hold the contrary view would mean, to use Dworkin’s words, that “whether something is a novel, or a room, or an army is always a question of degree, because size is one of the criteria of each.”81 Ten pages of fictional narrative is clearly not a novel, but rather a novella or a short story. At fifty pages, it seems unclear whether we should call it a novel. At 200 pages, all doubt is quieted. But it would seem very wrong to say that Great Expectations (592 pages in the Penguin Classics edition) is a novel to a greater extent than Hard Times (369 pages in the same edition), or that one of these novels becomes a novel to a greater extent when it is translated into French, which requires more pages. It would also be quite amusing to think of Alexander the Great’s army on the plains of Gaugamela to be an army to a lesser extent than Darius’s. (The size of Alexander’s army is estimated at 47,000 troops. Darius’s force is put at 1,000,000 troops in Plutarch’s starry-eyed account, and at 52,000 to 120,000 in modern estimates. In all cases it is simply an army. And Alexander won the battle.)

One may fail to make law. But that too does not mean that law itself is scalar. Lon Fuller got that one wrong. The purposeful enterprise of doing X is not necessarily equitable with X itself. Fuller claims that “to speak of a legal system as an ‘enterprise’ implies that it may be carried on with varying degrees of success…This would mean that the existence of a legal system is a matter of degree.”82 He considers that law is like education: if you ask whether education exists in a given country, the answer would hardly be yes or no. It would rather be a description of the achievements in this respect.83 So it would be for law, Fuller contends, which necessarily would be appreciated as a “performance falling between zero and a theoretical perfection.”84 But this is wrong.

The addressee of the question about education necessarily would speak of achievements because the obvious answer to the question is yes. The question would then be reinterpreted as asking how good the education system is, which is a different question entirely. The dichotomous question about the presence of education can only fairly be asked, in its true meaning, to a chimpanzee specialist, for instance, to inquire about the presence of an educational system in ape communities. There the answer may well be yes or no, or some other reply expressing degrees of clarity. In this latter situation, the question would be about X itself, whereas in the situation envisaged by Fuller, the question is about the purposeful enterprise of doing X.

 (p.70) Similarly, if we contrast the education system of the United Kingdom and a Saharan tribe, we may well conclude that there is more education in the United Kingdom, but it does not mean that it is more education. The British system of education can be more thorough than the other one, but its educational nature may be expected to be the same.

Let me illustrate this with more immediate examples: the differences in musical achievement between Madonna and Ludwig van Beethoven are clear (to most people), but we cannot say that the 9th Symphony is “more” music than Ray of Light. Similarly, Shakespeare’s opuses are not “more” plays than Feydeau’s. And Marius Petipa’s ballets are not “more” ballets than Maurice Béjart’s.

So if we can quite clearly be more or less successful in the purposeful enterprise of doing anything, this does not mean that the object of the enterprise is scalar itself. The purposeful enterprise of creating law may be more or less successful, but this does not mean that the result is more or less legal.

A scalar nature of law may not, either, be inferred from the gradualness of the evolution of normative systems. Let us assume that a normative system evolves gradually over time to become a legal system. Let us further assume that, once it is a legal system, it continues to evolve to form “developed and…less highly developed legal systems,” as Paul Bohannan would say.85 (Discussing the details of this, by the way, will be the job for Chapter 7.) Now, one might think that the only approach consistent with such a developmental view is to acknowledge the scalability of legal systems qua legal systems. The following examples should show why this is wrong, why gradualness of evolution does not necessarily entail scalability of the underlying property.

The physical phenomenon of water becoming water vapor is gradual: the thermal motion of water molecules increases, gradually, up to the point where the kinetic energy overcomes the surface tension and molecules evaporate. But of course this does not imply that the concepts of water or water vapor are obtained by degrees. Even though the transition from one state to the other has a scalable component (speed), each of the two states are non-scalar. The evolution reaches a threshold and then the difference in degree becomes a difference in kind.

Over the threshold, the continued evolution to a more or less highly developed state does not, either, imply the scalar character of the underlying concept. For example, a muscle can be more or less developed, it can achieve its functions to a higher or a lesser degree, but this does not mean that we may speak in such cases of something that is more or less of a muscle. As Matthew Kramer argues, over the threshold of legality, a legal system may admit of various degrees not of legality, but of “straightforwardness,” “robustness,” or “vibrancy,” which determine how “full blown” it is.86 In sum, something can be more or less clearly a legal system, but it cannot be more or less a legal system.

 (p.71) There is such a thing as an epitome of a legal system: no one would deny its legal character to a standard, off-the-shelf public legal system of a modern state,87 one that does not have any particular flaws. By epitome I mean a legal system that is most clearly a legal system, what is typically understood as a legal system, a legal system par excellence, a paradigmatic example. It is not, though, an ideal of perfection that is never attained in reality, such as a geometrical figure existing only in abstraction.88

Even from a pluralist’s point of view, the public legal system likely is that epitome. But to recognize the existence of a given object’s epitome is not to recognize that the object itself is of a scalar nature. We might be able to assign degrees to the difference between the epitome and an examined instance of the object. We might be able to intellectually measure the distance between any given instance of a concept and its most typical instance. But that does not imply that the concept itself is scalar.

An apple can be more or less like the archetype of an apple (the paradigmatic example that we would describe to someone who would not know what an apple is) but this does not mean that an apple can be an apple to a greater or a lesser extent.

A woman and a man are not more or less of that nature depending on their differences with respect to those represented on the so-called “Pioneer Plaques” (the pictorial greetings from Earth’s inhabitants sent out into space on board unmanned spacecrafts Pioneer 10 and Pioneer 11, representing what a woman and a man typically look like). Even if a given person looks half man and half woman, his or her appearance being halfway between a typical man and a typical woman, the person would still be either one or the other, however unclear it is to which one he or she belongs.

If a legal system is quite different in its aspect to an ordinary public legal system, it does not follow that it is less legal, that it is a legal system to a lesser degree. But it may be less clearly a legal system or simply not of that nature at all.

The preceding paragraphs are not meant to imply that a clear threshold distinguishes social normative system from legal systems. On the contrary, it seems that it is not possible to position such a threshold precisely. It seems that it is merely a “rough and shifting minimum” as Ronald Dworkin said,89 an “unspecifiable threshold” as Matthew Kramer puts it.90 The boundaries of legality, these authors contend in essence, are unspecifiable, and I would tend to agree. Where I do not agree with Dworkin is when he considered that, within this zone of unspecifiability, legality is scalar, while outside it, it is not.91 Indeed, it seems odd to consider that law is, at certain stages of its development, a scalar property and, at other stages, a non-scalar property. The degree of development of a concept’s instantiation does not change the nature of the concept.

