CAPÍTULO 2: Legality as Rhetorical Argument
Some time ago, in the context of a debate on whether international arbitration forms a legal system of its own, Ralf Michaels took the view that my arguments “seem[ed] unobjectionable” and were “almost obviously right.”1 I felt elated. I had argued that international arbitration does not comport with a given set of principles of legality (namely Lon Fuller’s classical, even ordinary “inner morality of law”2) and should therefore not be considered an instance of transnational law.3 I expected disagreement and disputation. So I was surprised, though of course content, that anyone of Michaels’s caliber could think I was so positively correct. But it was not a praise. It rather was a criticism, albeit gentle. Michaels was in fact pointing to a problem and to an important question. He put it thus: “Is the law created by the regime of transnational dispute resolution of the nature that is addressed [by the set of conditions that Schultz chose]”?4 His argument, in essence, was that the concept of law I had used to conduct my analysis was less than ideal because it led, unobjectionably it seemed, to the conclusion that arbitration does not form its own legal order without territory.

Michaels is an earnest and upstanding scholar. He was not playing Humpty Dumpty. (Recall Lewis Carroll: “‘When I use a word,’ Humpty Dumpty said, in rather a scornful tone, ‘it means just what I choose it to mean—neither more nor less.’”) He was not lamenting my choice of a concept of legality because it failed to serve his interests, because it failed to lead to the conclusion that the arbitral normative order qualifies as a legal order. His point was not that we should play with the meaning of “law” until it tells us what we need—for instance until it leads to the determination that there is indeed a transnational arbitral legal order. As we will see, arbitration partisans may have reasons and might be tempted to do just  (p.34) that, but not Michaels.5 No, his concern is a fair one. Certainly, he does mean that the concept of law we use to determine the legality of arbitration as a regime should be adapted to that regime. He does mean that the definition should be adapted to the object of study. But his concern is that we do not learn quite enough about arbitration by saying it fails to meet the standards I had chosen for what amounts to law. My choice of a concept of legality was, to put it simply, too ordinary.

My claim is that ordinariness is critical in discussing law at its frontiers. If we want to grapple with international arbitration as a legal order, as transnational law without the state, then we should subject arbitration to the conditions we ordinarily use to determine whether a regime is a legal regime. (So long, of course, as we do not endorse the postulate that law is necessarily state law, making stateless law an oxymoron.) It does matter to see how arbitration fails (“obviously” or not) to meet the threshold of what we would ordinarily be content to call law, that it fails to accord with what everyday discourse would assume is law. Fuller’s inner morality of law is appropriate for discussing law without territory precisely because it was developed with no consideration for law disconnected from territory and government. It was developed for what we would ordinarily call law.

My aim is not to embark, for the time being, on a discussion of what exactly Fuller’s principles of legality say and what they mean for international arbitration—Chapter 8 will handle that discussion. I offered this brief account of my exchange with Michaels in the hope that it sketches enough to see a far more general point, a point about law that is particularly relevant in the context of transnational law, a point quite plainly illustrated in debates about arbitration being non-state law.

This general point is that a pronouncement of legality (the act of characterizing a given regime as a legal regime) creates rhetorical effects. We may call something law for intents of persuasion. The persuasion operates by mobilizing the signals that an accession to legality exhibits. This rhetoric of legality draws on the characteristics and regulatory qualities that we ordinarily and by default associate with that which is called law. This is most germane to regimes that are not evidently called law, such as transnational regimes disconnected from territory and government.

To see where this point comes from, the first main section of this chapter broaches some preliminaries relating to the way the label of law connects to the object it labels. It briefly concretizes an idea I floated in the background of Chapter 1 about better and worse definitions of law and whose interests are served by definitions of law. In a second main section, we shall examine the general idea that something called law is perceived in a certain way because it is called law, and how this labeling effect of legality, operating on a rhetorical plane, may be divorced from analytic jurisprudence—a point that was also adumbrated in Chapter 1. I then want to offer, in a third main section, eight signals that the label of law  (p.35) creates. This will lead us to underscore, in a fourth main section, the importance of defining law in accordance with its political and ethical signals. The chapter ends with an illustration of the theoretical ruminations we will have expounded until then in the context of transnational law and in particular with regard to international arbitration.

1. Better and Worse Definitions of Law

Let me recall from Chapter 1: when scholars define the word law and ponder what to affix it to, they do not merely give in to “labeling anxieties,” as Scott Shapiro puts it.6 They do not simply engage in lexicography and attempt to contribute to a language dictionary.7 The point of asking what is law is not just to settle semantics. Contrariwise, one reason why it matters to define law and to map its whereabouts is that it leads us to ask what we should call law, which in turn forces us to excogitate the implications of a pronouncement of legality. If we start thinking about the implications of calling something law, we inevitably come across the point that there are better and worse definitions of law. The implications of calling something law, whether agreeable or disturbing, inform our assessment of the commendable or deplorable character of a definition of law. Let me elucidate: if we call something law, this has certain consequences, as we have seen in the preceding chapter, and we may find these consequences either desirable or inconvenient. If these consequences are all in all inconvenient (provided of course the characterization as law was correctly derived from the definition), then the definition of law that was used is all in all deplorable—and vice versa.

This focus on the varying desirability of definitions of law leads in turn to another question: desirability for whom and for what? Definitions of law may be convenient for some because they advance their interests, and inconvenient for others. When we pass judgment on definitions of law being better or worse, we usually have in mind the interests of scholars, and even more specifically legal philosophers. Their purpose in defining law, as Shapiro puts it in the passage already quoted, is usually “to understand the nature of a social institution and its products.”8 A desirable definition of law is then one that clarifies more than it muddles the understanding of the nature of the social institution that law is. A good definition of law, here, is one that has strong explanatory power. But we should not too easily surmise that only legal philosophers, or even more broadly scholars, are interested in definitions of law. For there are other often, though not always, less estimable uses of the label of law than understanding social institutions. Certain actors may find a political or economic interest in having a given regime called law. They accordingly may, and in fact do, attempt to push a non-scholarly agenda by dint of the implications of a pronouncement of legality, more precisely by means of the rhetorical effects that follow from calling something law.

 (p.36) Brutally simplified, a definition of law may serve given interests because it exhibits certain distinct signals about what we decide to call law. These signals are by default determined by our ordinary understanding of law. What these signals are, and how the implications of calling something law can and have been used in the context of transnational law, and in regard to international arbitration in particular, will be propounded in the coming sections.

2. Signals of the Label of Law

Something called law is perceived in a certain way because it is called law. Indeed, affixing the label “law” to a given regulatory regime makes us assume, in the absence of analytic investigation, that this regime possesses the characteristics that ordinarily attach to that which is of a legal nature. Our collective conscience associates certain features with law; we then naturally expect to find these features in the various incarnations of law. In other words, labeling a regime as law sends signals about this regime. These signals are informed by the characteristics we assume instantiations of law to have, and these assumptions, in turn, are informed by the meaning of law in our collective conscience.

Given as much, pronouncements of legality can be used to take advantage of the signals they send. When the purpose, or one of the purposes, of mobilizing these signals is to bolster the persuasiveness of an argument, then the label of law is used, primarily or among other purposes, for its rhetorical effects. So legality may be used as a rhetorical device, as rhetorical argument. This is a credible use of the label of law because, as we will see, the assumed characteristics of that which is law are primarily virtues.

Put less precisely but perhaps more plainly, we may call something law so that one believes it is virtuous, in the sense of possessing the virtues that are normally associated with law. We may call a regime a legal regime in the hope that the addressees of our utterance will assume that this regime displays the characteristics that a non-analytical understanding of law ascribes to that which it characterizes as law. Illustrated with the utmost terseness, if told that something is law, you may be (mis)led to intuitively assume that this something has certain characteristics, for instance that it is good and valuable and must be respected.

This labeling effect of legality, operating on a rhetorical plane, is divorced from analytic jurisprudence on two fronts. First, the validity of theories about law’s characteristics differs between analytic jurisprudence and reflections on law as a label. A theory about the properties of a regime signaled by the label of law is not falsified if we identify a counter-example—for instance a regime that cannot reasonably be denied the qualification of law yet fails to display one or several of the properties that the theory ascribes to law. Indeed, like other labels, a non-fallacious pronouncement of legality indicates that, in principle, the properties we associate with law will be found in the regime characterized as law. But, as with other labels, we might find instances that actually do not display one or several of these properties. The signals sent by the label pointed to a wrong state of affairs, but they  (p.37) nevertheless were sent as the theory predicted and the theory holding that the signals were sent is not in trouble.

Contrariwise, a jurisprudential theory on the concept of law typically puts forward the conditions that are jointly both necessary and sufficient for a regime to qualify as law, and the identification of a counter-example falsifies such a theory.

The point matters because it clarifies the fact that the theory expounded below describes the features that are usually associated with law, not any necessary or sufficient conditions of legality. That theory would not be falsified by the possible identification of a regime that fails to display one or several of the features it associates with law.

The second way in which analytic jurisprudence and theories about law as a label differ, which is intimately connected to the first, relates to the object of the theories, which may differ but do not necessarily do so. They describe something else. Analytic jurisprudence, as far as it is concerned with the concept of law, typically seeks to apprehend the “state of affairs that obtains when a legal system exists and functions.”9 A theory about the properties signaled by legality, on the other hand, seeks to describe the psychosocial expectations of properties in the regimes labeled as law; such a theory has no direct ambition to discern the actual properties displayed by legal regimes. It is based on an ordinary understanding of law, on what non-legal philosophers—ordinary citizens, but also law-makers and lawyers of other specialties—understand by law.

To be sure, non-specialists may have an understanding of law that is reasonably distinct from the findings of legal philosophers. For instance, ordinary citizens will often not include in their reasoning about law the idea that it may, in fact, be serviceable for the pursuit of evil ends because the rule of law allows heinous governments to consolidate their power and better control their citizenry (that part of George Orwell’s 1984 has not made it into our collective imagination).10

However, it is also evident that an ordinary understanding of law is not by necessity different from a jurisprudential one. Fuller’s “inner morality of law,” for instance, comports quite straightforwardly with what nearly every non-specialist would agree is law; here the meaning of “law” is equivalent, or at least overlaps in many respects, in everyday discourse and in philosophical argumentation. It should now be plain that my arguments developed below do not seek to contradict, and cannot be contradicted by, jurisprudential theories (including, I hope, my own).

There is a last preliminary to settle. The preceding paragraphs have repeatedly referred to broad notions of “our” understanding of law, “our” collective conscience, the meaning of law for ordinary citizens, and the characteristics that are “normally” associated with law. It is readily acknowledged that the meaning of law and the characteristics associated with it may vary markedly across cultures and within a single culture from one individual to another. For instance, most things legal will likely be perceived as hurdles by the libertarian (“law is what prevents me  (p.38) from doing what I want”) but as means of empowerment for the communitarian (“law protects the weak against the strong”). Now, if it were important for this chapter’s argument to map all the precise variegated understandings of law by non-legal philosophers, then a lot of social-scientific, empirical research would plainly be needed, so as to determine what their representations exactly are when told that something is law. However, my chief purpose is to delineate a commonsensical understanding of the rhetorical effects of being law, based largely on the writings of legal theorists that have given rise to no or few controversies. It appeals to commonsense and reason, rather than evidence, and may thus validly remain at a relatively high level of abstraction and generality. To be fair, the theory propounded here does not rely on elements so broad as to be unfalsifiable. But if controversies there are, it seems improbable that the identity of the signals of the label of law will be a cardinal point in them.

3. Eight Signals

A pronouncement of legality, at least when made to an audience of non-legal theorists, usually will trigger a rich symbolism associated with law—symbols of justice and of power, mental images of decrees, of vengeance, and eventually of peace. For instance, Lady Justice in her fullest apparel, blindfolded with sword and scales, figures prominently in our collective imagination about law. Discussions about the legality of a regime summon her to our conscience. In truth, the poiesis of the societal essence of law (the “bringing-forth,” as Heidegger would call it,11 of what the basic nature of law is to society) can be found in our collective imagination perhaps more than in doctrines and theories, nurtured as that imagination for instance is by pregnant symbolic literature. Consider Shakespeare’s work, as François Ost encourages us to do, when it aspires to bring together the core values that law stands for and to bind them in a symbolic narrative that ordinary citizens can adhere to: such accounts shape, through symbols, our non-technical understanding of law.12 Now, naturally, this symbolism can be mobilized in argumentative discourse for rhetorical effect.

When we move from this general understanding of law’s symbolic dimension to its more specific articulations, we can discern at least eight such rhetorical effects. That is, our collective conscience associates at least eight features with law, which flesh out the aforementioned symbolism; everyday discourse associates at least as many characteristics with that which is law. Accordingly, when a pronouncement of legality is made, when the label of law is affixed to a regime, eight signals are sent about this regime. They are the following:13  (p.39)  

(1) law is a superior mode of social regulation,

(2) law is something desirable,

(3) law carries expectations of justice,

(4) law is normatively meaningful from an external point of view,

(5) law is normatively meaningful from an internal point of view,

(6) law relies on an underlying organization or system,

(7) law carries an opposition to legal intervention from outside, and

(8) law carries a claim for normative and political autonomy.

Before we probe them, two brief observations must be entered. The first is that a pronouncement of legality signals that the regime in question is a qualified normative social system.14 Not every normative system is a legal system, but every legal system is a normative system. Not every social system is a legal system, but every legal system is a social system. A legal system has something more to it than an unqualified normative social system. It is in that sense that law is a label, a certification. It signals that the normative social system in question has certain distinct properties that make it law.

The second preliminary observation is that the level or strength of these signals varies from one understanding of what law is to another. For many, following Austin and Bentham, a legal regime necessarily has a regulatory sway that is such that the regime has actual coercive force.15 For others, like Joseph Raz, the idea that law is to be taken normatively seriously and that it tries to orient behavior goes so far as to imply that the legal regime claims authority to intervene in all facets of its addressees’ lives—this is regarded as law’s virtual comprehensiveness.16 Then Hans Kelsen would argue that the opposition to legal intervention is not quite a gentle push in a battle for regulatory dominance, but a fight for legal exclusiveness. In his words, “a system of norms can only be valid if the validity of all other systems of norms with the same sphere of validity has been excluded.”17 Accordingly, as Jean Carbonnier would present this view (though he does not share it), “Either the phenomena depicted as forming another body of law are taken into consideration by the overall system, which takes over the whole; or the phenomena of an alleged other body of law remain outside, not integrated into the system…and cannot be truly classified as law.”18 The basic idea that law is a superior mode of regulation is sometimes taken to the extreme that law purports to be the highest normative order within a given sphere of application and a given subject-community: law, as Joseph Raz puts it, “claims authority to regulate the setting up and application of other institutionalized systems by its subject-community.”19

 (p.40) Let us, then, ponder these eight assumed characteristics of law. 

(1) Law is a superior mode of social regulation. The label of law signals the presence of a superior mode of regulation. It is, intuitively, something more sophisticated, more attractive than an unqualified social system. If we had to choose between living in a regime where there is law and a regime devoid of law, we would be more likely to choose the former.

(2) Law is something desirable. If we take that line of reasoning just one step further, a qualification of legality elevates the regime in question to something desirable, an achievement to be respected. Recall the discussion from Chapter 1,20 and these quotes: “Wherever law ends, tyranny begins”;21 “the glorious triumph of law over inferior forms of communitarian extra-legal tyranny”;22 law is a “cultural achievement of universal significance.”23 Brian Tamanaha puts it simply: “everyone is for [the rule of law].”24 Everyone is for law. Law is perceived to be something good.

(3) Law carries expectations of justice. We may take that reasoning again a step further, and see that the label of law is associated with the presence or at least the expectation of justice. Matthew Kramer, for instance, speaks of the Rule of Law, as a political ideal, “with its expressed values of human equality, individual dignity, and fairness.”25 HLA Hart, despite his strict insistence on the separability of law and morality, evokes the “assumption that a legal system aims at some form of justice[, which] colours the whole way in which we interpret specific rules in particular cases.”26 Ordinary citizens are uncomfortable when told that Nazi law was law. The cyclical revival of the natural law tradition is another sign that, regardless of what analytic philosophy tells us, we intuitively seem to want to associate law with justice, and we normally do if we have not studied or are not convinced by modern legal positivism.27

(4) Law is normatively meaningful from an external point of view. The fourth thing that a pronouncement of legality signals is that the regime so labeled is to be taken seriously, on a normative level and from an external point of view: law is perceived  (p.41) as normatively meaningful from the standpoint of external observers.28 The presence of something called law in a given social field is likely to figure prominently in the regulatory reasoning of an external observer about that social field.

The prime example of law that ordinary citizens, and mostly everyone, will have in mind when thinking about law is state law. Up to a certain point, when we characterize a regime as law, we make it comparable to the prime example. Nowhere is that metaphorical effect of legality as plain as it is here. Non-state law acquires a certain equivalence to state law by the fact that the word “law” is used in both cases. That equivalence is not called to mind when we compare social norms with state law: there is no plausible reason for ordinary citizens to think that social and legal norms are on the same footing or of a proximate nature. And except under extreme circumstances of anarchy and statelessness, the law of any state is taken, by external observers, to matter normatively. Credible reasonings by external observers on the overall conduct of the citizens of a state will include a reference to the law of that state. So if the label of law calls to mind the symbol of state law, and if state law is considered central in regulatory reasonings, then a pronouncement of legality about a regime makes that regime figure prominently in the considerations of outside observers examining how a social field is regulated and how it should be regulated. For a regime, to qualify as law gives it a special place in regulatory reasonings.

The mental invocation of state law, however, is not the only source of this effect of the label of law. Admittedly, law is a regulator just like market forces, social norms, and the spatial and temporal constraints of the built architecture (walls, doors, etc)—with this difference, however, that law often will have a claim and usually will have the capacity to influence and trump all other types of norms.29 In a confrontation between law and social norms or market forces or the built architecture, law usually can (in the strict sense of having the power but not necessarily in the broader sense of being justified in doing) orient, displace, or otherwise alter these other types of norms. Social norms, market forces, and the built architecture are each subject to law.30 Law in fact often regulates by instrumentalizing these other regulators. In terms of power then, law is perceived as a higher calling: it has the potential of being the most powerful regulator—a position that unqualified social norms usually do not claim to have.31 Again, this actual or potential power gives things called law a special place in regulatory reasonings by external observers. 

(5) Law is normatively meaningful from an internal point of view. The fifth consequence of the label of law, which mirrors the fourth, is the expectation that if you come under the sway of something called law, it will orient, or at least it will seek to orient your behavior. Scott Shapiro for instance writes that “the law normally claims the right to use force to ensure compliance with its rules.”32 Law  (p.42) is not something that we can normally ignore when we predict and plan. Law is understood as something authoritative and constraining or empowering. Law is normatively meaningful from an internal point of view (from the point of view of the addressees of the norms). It makes little sense to call a regime a legal regime if that regime does not, on the whole, seek to direct people’s conduct. So Matthew Kramer for instance infers essential characteristics of the rule of law (elements of the state of affairs that needs to obtain for a regime to qualify as a legal regime) from the observation that their absence would lead to situations in which the regime is “thoroughly inefficacious in channeling people’s behavior” and “[t]he existence of the system would make no difference to anyone’s reasoning about appropriate courses of conduct.”33

As we have seen in Chapter 1, the normative meaningfulness and authority of law also imply that there is an inherent violence in elevating something to the status of law.34 It increases the power of social control in the hands of those who hold the scepter of legality, those who control the ultimate determinants of what counts as law and what does not. There may be a dark instrumental side to calling law a given norm or norm system. 

(6) Law relies on an underlying organization or system. A legal rule is not usually perceived to exist in isolation.35 It is curious to think of just one isolated rule as a legal rule. From a theoretical perspective, this is a consequence, for instance, of the Hartian need to have primary and secondary rules in order to have law. From a pragmatic perspective, it is also a consequence of law’s inherent purpose to orient behavior (which I listed as the fifth consequence of the label of law), for which it needs some form of organization that at least applies and enforces the norms. Hence the usual opinion that the words “law” and “legal system” refer to the same object, simply with a different semantic focus, used in different linguistic situations.36 It is difficult to conceive of law outside of a legal system, of law without a system, of law without some sort of organization.37

 (p.43) (7) Law carries an opposition to legal intervention from outside. A pronouncement of legality is a form of opposition to legal intervention. Legality repels legal intervention. Two legal systems are like water and oil, they oppose one another’s intervention. As Joseph Raz puts it, “[s]ince all legal systems claim to be supreme with respect to their subject-community, none can acknowledge any claim to supremacy over the same community which may be made by another legal system.”38 Since the Westphalian order, we have come to think of law as something exclusive, usually as something territorially exclusive (there can be only one law that applies within a given territory).39 To put it colloquially, law does not like to overlap. Lawyers intuitively are against overlaps of legal regimes. The lawyers’ terminology is telling: such overlaps are called conflicts of law. This consequence of legality creates an intuitive reaction that a legal system should refrain from interfering in the affairs of another legal system.40

Admittedly, many strands of legal pluralism precisely posit that there routinely are more than one legal system in existence and in effective operation within a given social field. As a consequence, conflicts between legal systems are commonplace. Real conflicts are practically ingrained in the workings of the law in a real-life societal context. Potential conflicts of legal systems are inherent in the workings of legal systems. But as Raz points out, to ask whether two legal systems can coexist in fact is not to ask whether they can coexist as a matter of law.41 Let us go one step further: to ask whether they can legally coexist from an external point of view is not to ask whether each of them, from their relative point of view, accepts legal intervention from outside. Raz again: “Can one legal system acknowledge that another legal system applies by right to the same community or must one legal system deny the right of others to apply to the same population?”42 Law’s claim to supremacy, he concludes in substance, prevents it from acknowledging the claim to supremacy from a competing legal system. We will see in Chapter 4 that this idea of law’s supremacy seems analytically debatable, but it remains the way in which law is usually understood, which is what matters in the context of the current argument. 

(8) Law carries a claim for normative and political autonomy. If we take the last argument just one step further, we see that law signals a claim for autonomy, for political and normative autonomy. Legal sociologists like Boaventura de Sousa  (p.44) Santos call this “emancipation through law.”43 The doctrine of legal pluralism, which in essence may be equated with the characterization as “law” of non-state normative systems, is perceived as “a critical instrument…of emancipation” for groups other than nations.44 If law is expected to be something just, something organized that opposes legal intervention from outside, then the doctrine of legal pluralism can be used as an attempt for the norms of a group to accede to some degree of autonomous legal dignity, to some degree of normative autonomy.

The argument works as follows. In a world dominated by states and state law, where the dominant model of law is state law, to call a regulatory system “law” is to consider it comparable to, indeed equivalent in certain respects to state law. The connection between law and states in turn evokes the symbolism associated with states and inherited from the intellectual developments that occurred at the time of the Peace of Westphalia.45 The Westphalian Treaties, by ending the Thirty Years’ War and the Dutch Revolt in the seventeenth century, helped lay the foundations of what Wolfgang Friedmann later called the “law of coexistence.”46 He meant the rationale of early international law, whose purpose was primarily to implement the principle of sovereignty through rules of abstinence from interference with the affairs of other sovereign states. The law of coexistence promoted and reinforced the symbolism of the international legal order being one of “billiard balls,” as Arnold Wolfers was one of the first to put it: in other words firmly juxtaposed states.47 This symbolism has remained deeply anchored in our understanding of the proper relations that legal orders should entertain, even when we speak of non-state law. Alain Pellet, for instance, wondered whether “transnational legal orders…just like national legal systems…remain juxtaposed to each other?”48

In short, the symbolism of “billiard balls,” which remains very much present when we think of law beyond the state, triggers the intuitive reaction that a legal system should refrain from interfering in the affairs of another legal system. I will elaborate on this point in a few pages, but for now notice its salient implication. In terms of policy, it means this: claiming that a non-state normative system is a legal system favours a policy of laissez-faire with regard to that normative system.

 (p.45) 4. Defining Law in Accordance with its Political and Ethical Signals

My argument so far in this chapter has been the following: if we characterize a given regime as law, it signals that this regime is a superior mode or regulation, which is desirable, from which we should expect justice, which is normatively meaningful for external observers and for the regime’s addressees, which relies on some form of organization, which opposes the intervention of other legal regimes, and which harbors a claim for autonomy.

These eight signals form the contours—blurred contours to be sure—of our common, intuitive non-analytic understanding of law, our understanding of what we are presented with when we are presented with something that bears the label of law.

Many of these signaling effects of a label of law are of a political and ethical nature. Characterizing something as law, granting something the label of law creates political and ethical signals. It is an ethical and political act to characterize something as law, because that characterization sends political and ethical signals.

At this juncture, we should recall that these signals are rhetorical effects of a pronouncement of legality. As rhetorical effects, they draw on our collective conscience, our common, non-analytical understanding of law. As rhetorical effects, they are as invariable as our collective imagination is: they do not vary because of a sudden scholarly change in the underlying definition of law. If scholars alter the definition of law that they use to make a pronouncement of legality, the rhetorical effects very likely will remain the same. This divorce between the contents of an analytic definition of law and its rhetorical effects naturally becomes only greater when the definition of law remains implicit, or is merely addressed briefly in passing, in the discussion of the legality of a regime.

Let me repeat: In ordinary, non-jurisprudential discourse, affixing the label of law to something has certain rhetorical effects which do not depend on the underlying jurisprudential stance that we take about law. If we change the concept of law with which we work, to increase its explanatory power, or for advocacy reasons, the political and ethical signals of an attribution of legality will remain just the same.

Hence, in ordinary discourse (that is, outside of jurisprudential discussions among legal theorists), the definition of law we use in order to characterize a certain normative regime as law, or to deny it that label, should be adapted to the political and ethical signals that such a characterization would send. In other words, in ordinary, non-jurisprudential discourse about the nature of a given normative regime as either law or social order, our analytic stance on the concept of law should be adapted to the rhetorical effects of a pronouncement of legality. Chapter 3 takes this argument further. But before we continue that theoretical discussion, I want to focus on some illustrations of what we have seen so far.

 (p.46) 5. Illustrations

When Berthold Goldman first came up with his account of the lex mercatoria,49 he undoubtedly attracted, intentionally or not, attention to the existence of a societal phenomenon we had not thought about, that we had not seen. By calling law a normative system used in certain commercial circles, he triggered the effect of the label of law that consists of saying: “observers of the regulation of the economic world, take this seriously.” Intentionally or not, simply by characterizing it as law, he signaled that the lex mercatoria should be considered normatively meaningful from an external point of view. The effect of his observation (or characterization) is that people seeking to understand or to influence the regulation of certain commercial circles should take these non-state norms into account. That is the fourth effect of the label of law in my list discussed above. His observation likely also contributed to our understanding that private economic actors form societal organizations and behave in a normatively self-reflexive way to a greater degree than we expected (sixth effect in my list above).

This echoes forty years later: certain studies in private international law today suggest that one of the reasons why private economic actors have become so disproportionately powerful is that, on the one hand, public international law largely ignored them, because they are non-state actors, and, on the other hand, private international law largely ignored their normative production.50 Private international law is still very much marked by legal statism, or classical legal positivism. As a consequence, it fails to exert any regulatory function over phenomena that do no appear on its radar. It cannot regulate non-state law if it ignores it. So to come up with a theory that says that we should recognize the transnational regime of arbitration as a legal regime is an attempt to allow private international law to regulate it.

When the current French school of arbitration claims that there is an arbitral legal order, I suspect that they have a quite different agenda. As a prominent French arbitration scholar and practitioner puts it, “arbitrators must always strive to maintain, or to reinforce, the reputation they enjoy from states.”51 Only thus, he continues, can arbitration secure the “systematic and lasting delegation of power in the field of justice” that arbitration enjoys from the state.52 Put more straightforwardly, the arbitration community has to show that they do a good job, that they have created a desirable regime from which parties can expect true justice, and that arbitration forms a system that is sufficiently normatively meaningful to orient the behavior of its addressees (and thus allows them to predict and plan their actions, in other words to engage in reliable business activities). On this basis, the arbitration  (p.47) community can claim a certain degree of laissez-faire on the part of the state—it can claim autonomy through liberal arbitration laws.

Labeling the arbitral regime as a legal regime in and of itself mobilizes many symbols that are useful to push such an agenda. By characterizing the arbitration system as law, the French school of arbitration triggered multiple effects of the label of law: arbitration, as law, is desirable (second effect), parties can expect justice from it (third effect) and can rely on it as a guidepost for self-directed action (fifth effect). The organization or system that underlies it (sixth effect) should be taken seriously by regulators (fourth effect), who should preferably interfere as little as possible (eight effect), as this would be tantamount to a legal system (the public state system) interfering in the affairs of another legal system (the private arbitration system) (seventh effect).

One important insider of the French school of arbitration—a particularly distinguished and sophisticated one, member of the Académie française—recognized almost as much in a bout of candid self-deprecation. It is all a matter of the “time-honored prestige of one word,” Jean-Denis Bredin writes, for “what we call law gets a promotion. And so the arbitrator himself is glorified…and rises to full dignity. He becomes a proper judge. It may well be that the best function of [this talk of stateless law and arbitration] is to flatter the arbitrator.”53 Bredin sees in it a “gain in authority, in seriousness.”54

But we can go further. It is generally agreed that the French school of arbitration has been instrumental in the progressive withdrawal of the state from intervention in the regulation of arbitration, in the liberalization of international arbitration as it were.55 States were encouraged to refrain from intervening in the world of arbitration because the world of arbitration already had its own law. The rationale is this: if there already is law, with the aforementioned presupposed implied virtues, then there is less need, and even justification, for the state to interfere in this legal system. Chapter 8 explores this question in greater depth, so I want to simplify it brutally here. By the characterization of the arbitral regime as law, governments are led to believe—rightly or wrongly—that arbitrators produce a normative ordering that is more or less equivalent, in terms of regulative quality, to the workings of other legal systems. Hence a laissez-faire policy is in order: don’t fix arbitration if it “ain’t broke,” and it “ain’t broke” because it is law.

Conventions among scholars for the definition of law may have at least two very different goals: one sort of convention seeks to determine the concept of law that will have the greatest explanatory power, that will bring to light as many features as possible of the object characterized as law and help understand the nature of the social institution that is law and its specific incarnations. This is a properly scientific  (p.48) sort of convention about the definition of law. The other is rather one of advocacy: we may define and use legality as a qualifier in order to take advantage of its rhetorical power, of the symbols it mobilizes, of the moral-political effects it has.56

So we should ask ourselves this: when we fight, scientifically, for the recognition of international arbitration as an autonomous arbitral legal order, what are we really fighting for? Are we trying to explain arbitration? But then what have we really learned about arbitration by speaking about arbitration being an autonomous legal order? Or are we trying to make arbitration more autonomous by calling it a legal regime of its own? But then is this really what we, the scholars, the observers, the critics, want? Arbitration practitioners may well seek to obtain greater regulatory laissez-faire that way. Fair enough. Such manipulative uses of law are not devoid of risks, as they may trigger a regulatory backlash if autonomy goes too far, but that is another matter. To be sure, when we are not pushing a business agenda, we may want to think again about whether we really think that it is desirable to call the arbitration regime a legal order, with all the political and ethical consequences that attach almost inevitably.

What, then, is an appropriate choice of legality? How demanding should the concept of law be that we use to characterize a given norm system, for instance the international arbitration regime, as either law or social norms? The answer depends on the purpose of the question about the regime’s legality. It depends on what the person affixing, or not, the label of law wants to show. If the purpose is to underscore the risk of granting arbitration greater autonomy, to leave the parties in arbitration to greater self-regulation through arbitration, then my sense is that a rather strict understanding of legality, based on what we would usually be content to call law, seems to be the right choice. If the purpose were to exhort states to treat the arbitration regime as a regime deserving respect, deference and non-intervention, then a lighter, less demanding definition of law would naturally be more appropriate.

My contention is that arbitration should not be considered a legal system because it does not meet the standards of regulative quality that one usually expects from a legal system. Calling it a legal system would be, in many circles, selling the arbitration regime for what it is not. An important part of the balance of this book tries to show just why. But for now we need to see how the rhetorical effects of a pronouncement of legality, and some other implications of legality, can be worked back into the way in which we define the concept of law. The next chapter takes up that task.

