CAPÍTULO 7: The External Identity of a Stateless Legal System
Let us put on a blue overall and pretend to be a mechanic for a moment. Walk up to a legal system and look at it as if it were the engine of a car we have not seen before. When we lift the hood, the first thing we see is the engine’s external aspect: the black and grey parts, the wires, the connectors. We can understand what the purpose of these parts is. We do not yet know how each part was designed and made and whether the engine thus really fulfills its purpose. But at least the external identity of these parts taken together seem to be that of an engine.

We can see that what we have before us seems able to achieve its overall aim: propel the car forward or backward. The thing before us has the parts that allow us to identify most engines, though perhaps not all engines, as engines. It may occasionally, but only rarely, lead us to call something an engine that would not deserve it. But we can reasonably call the thing an engine, on the authority we have as a mechanic, without fooling the customer to whom the car is intended to be sold—with the reservation that the parts we have identified were indeed properly designed and made.

Back in the house, now in the obligatory corduroy and tweed, what can we make of legal systems? What do they look like from the outside? What is their external, structural identity? Hart would argue, stated here with the utmost terseness, that a distinctive feature of legal systems is that they display secondary rules in addition to primary rules. Well then, how do arbitration regimes perform in this regard? Can we identify secondary rules that are proper to arbitration regimes? It seems indeed that we can, for instance, when we look at social conventions among arbitrators. This will be the story for the first main section of this chapter.

The subsequent sections of this chapter will then probe the more general idea of secondarity as a determinant of legality. We will see that the secondarity of rules—secondary rules of recognition, sanction, and change having emerged in the development of a legal system next to primary rules of conduct—is only one part of the secondarity of a legal system. It must be accompanied, for instance, by the secondarity of powers. But let us now start with simple things.

 (p.120) 1. International Arbitration’s Own Secondary Rules

International arbitration practitioners throughout the world form a global community:1 a “very small world” or a “band apart” as Thomas Clay would say (he is one of them).2 Arbitrators, counsels in arbitration, representatives of arbitration institutions, and to a certain extent arbitration scholars, are in frequent contact, with geographical distances representing only a very minor limiting factor. This has a number of consequences, one of which is of particular interest to us here: the development of rules specific to that community.

1.1 Social conventions among adjudicators

Common-sense empirical observations suggest that it is a universal and inevitable phenomenon that norms emerge when a group is formed and remains formed for a certain period of time. Wherever there is a community, there is some sort of ordering, and ordering is inevitably achieved through norms. To make this observation, however, is not to subscribe to Ulpian’s adage ubi societas, ibi ius: not every social ordering can be considered to be law, as certain legal anthropologists, legal sociologists, and legal philosophers might contend,3 lest we lose sense of what specifics define law.4 Rather, in such Latin terms, the observation would read ubi societas, ibi regula. In other words, wherever there is a community, there are social rules or norms, but these rules do not necessarily qualify as legal rules.

Let us turn to the function of these social norms. A definition of the concept of a norm gives us a good start, merely by elucidating what is obvious. Here is how Matthew Kramer puts it: “A norm is any general directive that lays down a standard with which conformity is required and against which people’s conduct can be assessed…It can be a rule, a principle, a doctrine, a regulation, a broad decree, or some other sort of touchstone for guiding and appraising human conduct—conduct which the norm is designed to channel by rendering certain acts or omissions mandatory.”5

Accordingly, social norms serve to assess what is right or desirable, and what is wrong or contemptible. They serve to gauge the behavior of the members of the  (p.121) group and thereby they guide and direct the behavior of the group. Hence, social norms shape the way in which members of the group carry out the tasks relevant to the group. So far, the argument is rather uncontentious.

But if we apply this reasoning to the behavior of a community of legal decision-makers—adjudicators, judges, arbitrators—we may see a less trivial consideration emerge. What becomes apparent is that the tasks they carry out and that are relevant to the community are influenced by social norms, for instance, when making legal decisions or deciding cases.

Let us take a simple example. In a group, a belief or a custom emerges and forms a social norm. The norm provides that certain legal rules ought to be interpreted in a certain way. Then, the application and thus the meaning of these legal rules change, shaped in their implementation by the social norm.

In sum, the basic contention is this: social norms that are specific to a community of decision-makers influence the contents of the law that these decision-makers apply (or make, depending on the view and the circumstances).

Similar considerations have already been applied to the judicial function. For instance, Anne-Marie Slaughter developed a theory on the transnationalization of law through the global social networking of judges. By meeting repeatedly, the argument goes in substance, national judges from different countries gradually form a community. This community in turns develops common interpretive policies regarding common problems that require an internationally harmonized solution, such as problems related to forum shopping. These policies translate into transnational rules, which are specific to this community of judges and remain social in nature. These rules contribute to shaping the meaning that national judges will give to their own domestic law provisions.6

The international judicial function shows comparable developments. Useful insights are provided by Daniel Terris, Cesare Romano, and Leigh Swigart in a thorough sociological study of the role of the judges of international courts and tribunals. In their study, they found that “[a] shared understanding of the judicial function, and what it entails, binds [international judges] together. And a common commitment to the aims of international justice animates their growing sense of belonging to a single professional group. Their shared outlook, cutting across many different courts, has led to mutual respect and deference, and has made judges and courts more predictable and the interpretation of law more stable than it might otherwise be.”7 In short, the global judicial dialogue between judges of international courts and tribunals helps avoid the fragmentation of international law, to wit, the diverging interpretations by different international courts and tribunals of the same rule of general international law. To be clear: the interpretation of  (p.122) general international law gains in consistency through the social community formed by international judges.8

The essence of these considerations is captured by the social thesis of legal positivism. As Andrei Marmor explains, Hart’s secondary rules9 are ultimately social conventions, practiced by officials, that have a normative force similar to customs.10 What the law is in a given legal system ultimately depends on social conventions that develop among the decision-makers of the system in question. If the members of a community of adjudicators globally share convictions about what shall be treated as binding reasons for a decision, then these convictions will form the relevant social conventions for their decisions. These are the social conventions “to which they actually appeal in arguments about what standards they are bound to apply”—a phrase by which Leslie Green defines the social, Weberian foundation of the authority of secondary rules of recognition.11

Put more bluntly, legal decisions are rendered in application of legal rules shaped by social conventions. Secondary rules of recognition identify primary rules of conduct. Thus, according to the social thesis, social conventions take part in the determination of the contents of the applicable law.

This theory appears to find application in the field of arbitration. As was sketched at the outset of this section, the global arbitration world forms what international relations scholars call an “epistemic community,” that is, a “network of professionals with recognized expertise and competence in a particular domain and an authoritative claim to policy-relevant knowledge within that domain or issue-area.”12 Regular interactions of members of an epistemic community, despite their different backgrounds, lead to cross-fertilization and homogenization of their views on the issues relevant to their field—in our case aspects of the practice of arbitration.13

 (p.123) They share, to a certain extent, a common sociological paradigm, as Thomas Kuhn would have it, namely “an entire constellation of beliefs, values, techniques, and so on shared by members of a given community” which “governs…a group of practitioners.”14

1.2 Procedural matters

In the field of arbitration, these shared principled beliefs, relating to the most appropriate ways to deal with certain aspects of certain types of disputes, have in part found expression in a process that may broadly be called codification, or in more jurisprudential terms “formal positivization.” The beliefs have translated into formal amendments or creations of regulations—model laws, institutional procedural rules and revisions of national arbitration laws. The result is a global harmonization of the practice of arbitration. Arbitrators today conduct arbitrations in quite the same way in different countries irrespective of the applicable legislation, so long as the parties have kindred procedural demands.15

The development of principled beliefs has also led to the global harmonization of arbitral practice in another way, which is less acknowledged though perhaps more important. Think of the “infusion of new ideas and information leading to new patterns of behavior.”16 This is now an “unpositivized” or uncodified sort of social convention. Elaborating on the source of such common patterns of behavior, William Park, one of the leading arbitration scholars, speaks of a constant intellectual cross-pollination leading to “homogenization, hybrids, and amalgam” and a global legal culture (in the singular) that “may appear more non-national than inter-national.”17 Bruno Oppetit, one of the architects of the French school of international arbitration, described the same phenomenon in the following words: “before things have changed in national laws and international treaties, ideas, practices and decisions have progressively converged, through osmosis…towards a consensus on very similar principles of organization and conduct of proceedings.”18 More pragmatically, as suits British scholarship in this field, Lord Mustill calls these social conventions in the arbitration community the “unwritten procedural code of international arbitration.”19

 (p.124) The gist of these observations is this: unwritten social norms have spontaneously emerged within the arbitration community, which express beliefs about the proper way to conduct an arbitration. In the language used above, these norms form “touchstones for guiding and appraising”20 the conduct of arbitrations and thereby shape the proceedings. This explains in part why arbitrators conduct procedures almost in the same way in different countries irrespective of the applicable legislation, regardless of the formal legal room for interpretation they enjoy.

1.3 Substantive matters

These social conventions regulate not only the conduct of the procedure in its technical sense of procedural law matters. They also extend to questions of substantive law, such as the proper interpretation of the law applicable to the merits.

A first example is provided by an experienced international arbitrator, writing on how contractual provisions are actually interpreted in practice. She contends that we can see an “inclination to transnationalize” in the way that arbitrators color the applicable law when interpreting a contract.21 Where an arbitral tribunal should, according to proper legal orthodoxy, merely apply a given national law to interpret a contract and decide on the merits of a case, what in fact happens is quite frequently the following: either the tribunal applies the national law in question and supplements it with general principles of law considered to be transnational, found for instance in the UNIDROIT Principles for International Commercial Contracts.22 Or, going one step further, arbitral tribunals “emend what the applicable national law in principle provides,”23 in order to “avoid the consequences, deemed inadequate or unjust, of a contractual provision or a rule of the applicable national law.”24 Such inadequateness or unjustness of the consequences arises from their “not be[ing] in accord with the common usages of international commerce.”25 The  (p.125) conclusion is that in arbitration generally one should wonder if “the arbitrators of international commerce are not progressively introducing a corrective function of national law based on lex mercatoria.”26 This corrective function would be reminiscent of the way in which international law is used in certain forms of investor-state arbitration to correct provisions of national law that do not comport with international law.27

Given as much, it appears that it is nowadays considered to be good practice in international arbitration—in other words, it is in accordance with social conventions specific to the global arbitration community—to “transnationalize” the law applicable to the merits: the applicable law is specifically interpreted in a somewhat different manner than it would be by a national court.

The directives of the applicable law are interpreted differently in international arbitration because the members of the arbitration community share a social convention according to which it is desirable to interpret them differently. The purpose of that social convention is to remove the dispute from the ambit of the idiosyncrasies of a possibly inadequate national law. An arbitrator who does not resort to such transnationalization, it would seem to follow, would be considered by the arbitration community not to have excelled in his or her functions. This means a risk of criticism or perhaps even slating, disparagement, or ostracism—which form the normal sanctions for violations of social norms. In the field of arbitration, disparagement may easily translate into professional and economic sanctions—crudely speaking, fewer appointments.

Let me probe a second example: statistics of current practice, academic conclusions reached by scholars in their writings, and opinions expressed by practitioners proffering their take on the job all signal that today it is good practice to follow “precedents in arbitration,” at least in certain areas of arbitration.28 An increasing number of people seem to believe that it is an adequate, even desirable thing to do.

Accordingly, one might venture to say that here too a social convention has developed or is developing, according to which an arbitrator should at least show to have researched prior similar cases.

To be sure, there is no legal obligation to follow prior arbitration cases and no award can be set aside or refused enforcement for being in contradiction with the yet elusive notion of arbitral jurisprudence. Yet prior awards are increasingly frequently followed, leading to what is sometimes called a de facto doctrine of stare decisis.29 An empirical study suggests that it has become increasingly “improper” to make an award without proper references to prior cases in the fields  (p.126) of investment arbitration, sports arbitration, and in internet domain name dispute resolution30 (which is, roughly speaking, arbitration-like).31 This does not apply, however, to international commercial arbitration.32 So in many fields other than international commercial arbitration, it is against social conventions not to refer to prior cases, but not against any formal, black letter legal norm.

A secondary rule of recognition seems thus to have developed that mandates arbitrators, in certain areas of arbitration, to consider prior cases as reasons for their decision. In these areas, prior cases have come within the purview of the regimes’ secondary rules of recognition and have become sources of law, regardless of the fact that no formal legal rule compels arbitrators to do so, regardless of the fact that these precedents are not precedents, legally speaking.33

A recap may be in order at this juncture. Secondary rules, in other words the rules defining the sources of law or what the law is in a given situation, are not necessarily rules formally laid down. They can be, and always will be in part, rules developing spontaneously within the community of decision-makers, that is, non-positivized social conventions.

The social conventions developing within the arbitration community shape the global, transnational or, in William Park’s words mentioned above, the non-national culture or regime of arbitration. The law produced by arbitrators through their awards is partly determined by the social conventions that develop within their community.

Transnationalization of the law applicable to the merits and a certain doctrine of precedents have thus become part of the global law of arbitration. It is part of the bargain when parties refer to arbitration, even though no formal legal rule provides for it. Frankly, treatises on international arbitration should today bear a sub-chapter on such social conventions as part of the law applicable to international arbitration. But that is not going to happen for quite some time, because of the epistemological obstacle that attaches to the black letter law approach, which, like all epistemological obstacles, prevents us from seeing part of reality.

1.4 On the road to legalization

The development of secondary rules specific to a group of adjudicators may be considered to be the sign that the norms produced by these adjudicators increasingly become an autonomous normative system of its own. This would for instance be in keeping with HLA Hart and Norberto Bobbio.34 The normative system  (p.127) would in addition become more sophisticated in its organization and accordingly tend towards becoming a legal system, as opposed to a mere social normative system.

Now following Gunther Teubner, one might accordingly expect that the emerging legal system evolves towards normative densification (more rules), through increasing self-reference and with the objective to further its autonomy from other legal systems. Gunther Teubner would say that a nascent legal system typically tends towards increasing self-regulation.35

Such a development precisely is what one may observe in the field of arbitration. On the one hand, a de-legalization movement has taken place, meaning that more liberal national arbitration laws have been introduced.36 But this has not resulted in fewer rules.

Indeed, on the other hand, the private actors of the global arbitration community have introduced an important amount of extensive and detailed procedural rules and guidelines, which led to a so-called “proceduralization” of arbitration.37 Private regulation is replacing public regulation. The source of regulation has shifted from state law (essentially national laws, but also international conventions) to sources that are specific to the arbitration community.38

The proceduralization of arbitration by dint of private regulations appears to have been a consequence of the room left by the states, in other words the liberalization of arbitration by national laws. Regulatory voids typically have been filled with new norms: Anthropological observations suggest that parties, actual and potential, typically seek to increase the predictability of the regulatory framework that governs their dispute settlement processes.39

But the proceduralization of arbitration likely also was a cause for the enactment of liberal national laws: as we have seen in Chapter 1, a private field that is more fully self-regulated, that looks more like what we usually recognize as a legal system, more easily triggers a state policy of laissez-faire.

 (p.128) 2. A Broader Idea of Secondarity

Let us resume our exploration of the structural or external aspects of law as legal systems, instead of, for instance, considering specific characteristics of norms considered in isolation. Norberto Bobbio used to consider examinations of the latter sort to amount to “looking at the tree and not the forest.”40 I want to delve further into this idea of secondarity.41

Secondarity, as we have seen, is a matter of the distinction between social normative orders and legal systems. But let us now consider this: secondarity is based on the idea that normative systems sometimes evolve and follow a series of identifiable steps, from a relatively loose array of norms of conduct to a formalized system of rules roughly akin to the public legal system. In the process, the social normative system turns into a legal system. The system of norms becomes legal. Social norms become legal norms.42

Recall: as the name suggests, the concept of secondarity is about secondary rules, as opposed to primary rules. The starting point of the theory is Hart’s tenet that an essential element of the distinction between a legal system and other normative systems is the fact that a legal system results from a combination of primary rules of conduct and secondary rules, which regulate the recognition, change, and adjudication of the primary rules. Other, non-legal normative orderings typically only have primary rules of conduct.

In social orderings, for instance, there are no rules that bestow on certain people or institutions the powers to identify the relevant social rules, to change them, and to decide when they have been violated and what the reaction should be.

When that changes, when such powers are specifically conferred on specific people or institutions, the social ordering in question may become a legal system. This requires the secondarization of the norms, as we have seen, but it also implies the secondarization of the institutions and the people of the normative system. If you already see the point, good for you. If you do not, let me try to show you. To do that, I want to start by presenting the ideas of two of the principal individuals who have thought up the concept of secondarization: Norberto Bobbio and Paul Bohannan.

2.1 Norberto Bobbio on the evolution of normative systems

Norberto Bobbio was a prominent Italian philosopher of law and political science and a historian of political thought. He produced some key insights on the various relationships that may exist between primary and secondary norms.43 He for  (p.129) instance remarked that the very semantics of the word “secondary,” in secondary rules, suggest a chronological order. Primary rules of conduct come first, he said, and they are in certain cases later followed by the meta-level of secondary norms—rules on other rules, or adjectival law as opposed to substantive law. The emergence of secondary rules, if it occurs, is not anodyne. It bespeaks, not as a symptom but rather as an integral part of the phenomenon, a normative system evolving from what Bobbio calls a “primitive or pre-legal ordering composed only of primary norms”44 to, first, a simple system, then a semi-complex system, and finally a complex normative system. A legal system is a typical instance of a complex normative system.

These evolutionary stages (simple, semi-complex, and complex system) are defined as follows. A simple system is one composed essentially of primary norms. But it also contains at least some sort of a basic rule of recognition that identifies the norms belonging together: without this element of cohesion, the use of the word “system” would be improper. Semi-complex systems have in addition either rules of creation (or change) or of sanction (or adjudication), but not both. Complex systems are those including all these different types of norms: primary rules as well as the three categories of secondary rules identified by Hart (recognition, change, and adjudication). It is a system where rules regulating conduct are themselves regulated comprehensively by other norms.

What drives this evolution from loose orderings of rules of conduct to complex normative systems are attempts to reach or maintain what Bobbio calls a state of dynamic equilibrium. Such an equilibrium, Bobbio explains, is achieved through secondary rules guaranteeing the conservation and transformation of the primary rules.45

Conservation means in this case the avoidance of breaches of primary rules at a rate that would threaten the entire system of dissolution by inefficacy. Or again, it means attaining a high level of efficacy through clear, predictable, and effective sanctions. Diffuse and spontaneous social blame is replaced by an institutionalized and formally regulated system of responses to violations of rules of conduct.

Ensuring transformation is to overcome the relative stasis inherent to slow customary adjustments operating by repeated practice over long periods and desuetude.46 Quicker and more flexible transformations of the primary rules are made possible by the institutionalization of the creation of norms, by the introduction of a formal mechanism of elaboration and change of rules. This allows, on the one hand, increased adaptation to social changes and, on the other hand, deliberate impulses of social change by the proactive introduction of new primary rules.

So far we have still focused on the introduction of secondary rules—that is to say, on the transition from one layer to two layers of rules. We have considered how they mark the difference between, on the one hand, a simple system of rules corresponding to a “primitive” society as in the theory of the state of nature, and,  (p.130) on the other hand, a complex normative system whose epitome is probably the law of modern states.47

But the introduction of secondary rules also implies the development of specific institutions. According to Bobbio, in a simple normative system, specific institutions for the conservation and transformation of the system are missing. The subsequent development towards a more complex system is dependent on the development of clearly identified judicial and legislative powers.48

The judicial power, Bobbio maintains, typically appears first. Judges have at that stage a double role: responding to sanctions (conservation) and creating the rules they will apply (transformation). In a second step, judges are joined by a parliament or another specifically legislative institution.

The emergence of secondary rules goes hand in hand with the evolution of these formal institutions: the rules attribute certain powers to specific institutions, which in return give effect to these rules by responding formally to a violation of a primary rule or by creating a new rule following a predefined procedure. Secondary rules have no efficacy without formal institutions and formal institutions cannot exist without well-developed secondary rules.49

2.2 Paul Bohannan on the reinstitutionalization of norms

Further clarification on the concept of secondarity, relating more specifically to the role of institutions, is found in the work of Paul Bohannan, a prominent American anthropologist. Bohannan’s main contribution to the idea of secondarity is his notion of “double institutionalization” or “reinstitutionalization.”50

To see his point, we first need to consider the coexistence, within a single social field, of social norms and legal norms. The development of a legal system does not do away with the underlying social normative order.51

Metaphorically, we may think of the emergence of a legal system as taking place in a way similar to biological cell reproduction: the social normative system progressively creates a new normative system, which is built initially from the same material but subsequently develops on its own. A legal system is in this sense an offspring of a social normative system, progressively detaching itself from its parental system. After this detachment, the legal system becomes, as François Ost and Michel van de Kerchove put it, a “specialized system of creation of legal rules and of sanction of breaches of these legal rules,” which is “superposed and  (p.131) disconnected from the underlying social system, to the point of creating the illusion that it operates in a vacuum, autopoietically, cut free from the ponderousness of its social bases.”52 But it is only, precisely, an illusion. For such a degree of autopoiesis, of disconnection, is of course never completely attained. To be sure, as Eugen Ehrlich for instance pointed out, a legal system is never closed entirely to its normative environment.53

And it is precisely on the interaction between the underlying social normative system and the legal system that Bohannan’s focus lies. He explains that this interaction takes the form of a double institutionalization: norms are first instituted informally in the social system and then, if they are to become legal, reinstitutionalized in the legal institutions. The “salient difference,” Bohannan argues, between social and legal norms is that “law is specifically recreated, by agents of society, in a narrower and recognizable context—that is, in the context of the institutions that are legal in character and, to some degree at least, discrete from all others.”54 Social norms are reinstitutionalized or restated “in such a way that they can be ‘applied’ by an institution designed (or, at least, utilized) specifically for that purpose.”55 Primary (social) norms are restated in accordance with secondary rules and thereby acquire their legal character. The institutions now follow a “regularized way to interfere.”56

2.3 Secondarity of norms, people, and institutions

So the general point is the following: the concept of secondarity encapsulates the view that the progression from social to legal norms relies on a phenomenon of duplication or secondarization of (1) norms, (2) individuals, and (3) institutions. Here are these three components explained: 

(1) Secondarity of norms: as soon as a group of individuals is formed, norms will emerge—we have already seen the slightly but decisively amended maxim: ubi societas, ibi regula.57 At first, the norms will be purely substantive as they regulate conduct. Then, in a second stage, adjectival law or procedural rules will develop, which grant certain individuals certain powers.

(2) Secondarity of individuals: by being granted these powers, the individuals concerned become agents of their group, and thus now have two roles—they are members of the group and agents of the group.

(3) Secondarity of institutions: informal institutions (such as Councils of the elders) are replaced by formal institutions (such as parliaments and courts), which are regulated by the procedural rules and manned by the individuals to whom the special powers have been granted.

 (p.132) Or again, the idea of secondarization is that, progressively, there is a doubling up of members of a group and its norms: people start to have two hats (they become both members of the group and officials of law formulation and application); these people sit in formal institutions and their action is conducted in the context of these institutions; and the identification of these people and their powers, and how they are to exert their powers within the formal institutions, becomes regulated by specific, clearly identified rules. At some stage of this development, which cannot be pinned down very precisely, the normative system shifts into being a legal system.

3. Powers of Reinstitutionalization

In the foregoing I have sketched the idea that for a norm to be a legal norm, for it to be transformed from a social norm into a legal norm, it needs to be restated (or “reinstitutionalized”) in the formal institutions of the legal system, by the officials or agents of the legal system. Recall that quote on the preceding page: norms must be “restated in such a way that they can be ‘applied’ by an institution designed (or, at least, utilized) specifically for that purpose.”58

Now let me put this differently: the restatement of a norm boils down to passing the test set by a secondary rule of recognition. Restatement amounts to recognition—note that we sometimes speak of the “adoption” of a rule. A social norm becomes legal if it is endorsed (restated, reinstitutionalized, recognized) by an institution of the legal system and such endorsement occurs according to the applicable rule of recognition. To apply a rule of recognition is to verify if a norm that does not yet belong to the system should be taken over into the system by operation of its restatement in institutions “designed specifically for that purpose.”

3.1. Dissensions among officials of a legal system

Given as much, we must now grapple with the obvious fact that these institutions may not, and frequently do not, act in perfect harmony. Dissension normally exists between different officials of a single legal system. When such dissension concerns the production of law, this means that the law-ascertaining behavior of different officials may not make reference to exactly the same rules.59

When we use Hart’s phrase “the Rule of Recognition,” we actually speak of rules of recognition, in the plural, of an “overarching array” of rules.60 They are plural not only in the sense that one rule cannot govern all facets of the validation of a norm as law, but also in the sense that different legal authorities apply different  (p.133) rules of recognition.61 What is declared to be law—to be legally valid—by the legislative branch is for instance not necessarily recognized by the judiciary. In other words, the institutions of a legal system do not restate norms under exactly the same conditions: “there are various rules of recognition,” as Joseph Raz puts it, “each addressed to a different kind of officials.”62

The degree of variance among these rules of recognition is certainly limited. As Matthew Kramer puts it, a “bewilderingly higgledy-piggledy array of contrary signals and interventions”63—fundamental and highly recurrent contradictions between the decisions of officials of a system—would simply not be law. What would be lacking is what Michel van de Kerchove and François Ost refer to as the “principle of unity binding different elements together so as to make them into a system.”64 But variance nonetheless typically exists.

What follows from the plurality of rules of recognition is that a given norm may be restated, and thus granted legality, by a higher or lower number of institutions or officials within a single system.65 The legality of a norm typically is clearer if it is recognized by a higher number of officials. If all the conditions of all officials are met, the norm in question most clearly will be law, as the integration of the norm into the system will have taken place to the greatest extent. There are different levels of completeness in the reinstitutionalization (or the restatement, or the recognition).

3.2 Formulation, application, enforcement

The reinstitutionalization takes place at three main stages: the formulation of the norm, its application, and its enforcement. The reinstitutionalization of a norm is most complete (and consequently the norm in question is legal to the highest degree of clarity allowed by the system) when the norm passes the tests set by the three slightly differing rules of recognition corresponding to these different stages. A norm that passes these three tests is most clearly law.

Let us take this example: first, a norm is formulated. It may be enacted or reinstitutionalized by dint of the praetorian power of the judiciary, through case law. Consider the prohibition of smoking: it develops as a social rule, and different facets of it are reinstitutionalized in a given legal system by enactment of anti-smoking laws. Second, the norm is then applied in the adjudication of concrete cases, or else it has the character of a paper rule. Admittedly, when the norm is formulated by the judiciary itself, it may be difficult to distinguish these two stages of reinstitutionalization in practice, but they can nonetheless be distinguished analytically. In my example of smoking, this means that the anti-smoking laws are effectively applied in court. Finally, the norm needs to be enforced in practice,  (p.134) or else it still has the character of a paper rule, though to a lesser extent than if it is not even applied in court. In my example of smoking, this means, for instance, that the police intervene to actually prohibit smoking.

These three main stages of reinstitutionalization constitute what John Locke saw as the three principal reasons for a community to leave the state of nature and form what came to be called, more than a century after Locke, a Rechtsstaat (a government subject to the rule of law). Locke writes that, in the state of nature “[t]here wants an established, settled, known law, received and allowed,” “a known and indifferent judge,” and “power to back and support the sentence when right, and to give it due execution.”66

3.3 Autonomy for identity

In order to make it possible for these acts of reinstitutionalization to actually occur (and to achieve the Lockean goals of a community leaving the state of nature), the normative system needs institutions that have these powers of formulation, application, and enforcement. These institutions make the reinstitutionalization of norms possible, which means to detach the legal system from its underlying social normative system, so as to achieve the duplication of the normative system that lies at the heart of the concept of secondarity. This is also to say that the legal system, by virtue of these institutions, gains some degree of autonomy from the underpinning social system. This autonomy may be considered from a vertical angle, as we just did. The legal system so to speak hovers over (that is the idea of verticality) the social system. But this autonomy may also be considered from a horizontal angle. The institutions discussed here are also necessary to give expression to the system’s own rules of recognition so as to be autonomous from other systems of the same nature (that is the idea of horizontality): other legal systems.

To see the point about a legal system’s autonomy from other legal systems, and why it is a requirement for anything to qualify as a legal system, it helps to envision a normative system that would be radically non-autonomous.

Imagine a system whose normative content would be formulated in institutions not belonging to it, in the sense that both the recognition of the norms as part of the system and the admissible ways of modifying them would be beyond the system’s control. Let us further imagine that the application of these norms—which are imposed, recall, from outside the system—would also be beyond the control of the system. This means that the administration and adjudication of these norms, for instance the determination of sanctions in cases of violations, would be operated by someone or something outside the system. To complete the picture, add to this scenario the hypothesis that the enforcement of the system’s norms would depend on the collaboration of institutions outside the system. The system’s norms could possibly be denied actual effect by an entity external to the system.

 (p.135) Such a normative system would certainly strike one as barely having any proper identity. It would be indistinguishable from its environment as an operative normative system. Hence, it could not be a distinct legal system, but merely a collection of norms drawn together from different legal systems and obeying these other systems’ rules of recognition, change, and application. Such a collection of norms, because of its lack of autonomy, would have no “power of self-organization,” as Charles Rousseau puts it.67 It would be unable to form a legal system of its own, though it could of course be part of another, broader legal system.68

This criterion of autonomy from other legal systems is expressed by van de Kerchove and Ost when they write that “[t]he minimal condition on which a legal system possesses an identity in relation to another is that it is composed not only of rules of behavior, but also of a rule of recognition peculiar to it and making it possible for it to identify those rules as its own.”69 Yet it is not hard to see why it is not sufficient for a legal system to be equipped simply with secondary rules of recognition. In addition, these rules of recognition must be efficacious, so that the legal system may effectively decide upon its borders. It must effectively be able, in the words of Hans Kelsen, to “regulat[e] its own creation and application,”70 without which one may not speak properly of a system of norms of its own.71 The operations of the rules of recognition can only be efficacious—there can only be self-organization or autonomy—if the legal system in question has its own institutions to implement them. (Consider the famous quote by Oliver Wendell Holmes: “the prophecies of what the courts will do in fact, and nothing more pretentious, are what I mean by the law.”72 That is in fact essentially a question relating to the efficacy of rules of recognition, in that it means that the only rule of recognition that is really efficacious is the rule used by courts.)

Let me restate: the tests of recognition, implied by the acts of formulation, application, and enforcement, can operate effectively only if the normative system has institutions with these powers of formulation, application, and enforcement. As François Rigaux would say, the legal system must thus have its own powers of prescription, adjudication, and enforcement, which provide it with the capacity to formulate, apply, and enforce its own norms.73 If a normative system displays  (p.136) the institutions in question here, which provide for system-specific formulation, application, and enforcement of norms, it has prescriptive, adjudicative, and enforcement jurisdiction. I mean jurisdiction here in the sense of power,74 rather than a right or an authority as is commonly75 used in international law when states are granted these rights.76 Jurisdiction is here an issue of efficacy: the normative system shows its capacity to formulate, apply, and enforce its norms.

Now reverse the argument. If a given normative system has prescriptive, adjudicative, and enforcement jurisdiction, if it has institutions that adopt rules, apply those rules in their own dispute resolution mechanisms, and enforce them, then the system has institutions that allow it to be autonomous from other systems. It shows that the system has the ability to effectively reinstitutionalize norms to the greatest clarity of legality. Such a system would thus be able to produce law with a high level of clarity regarding its legality and be itself a legal system in a very clear fashion.

When I point to enforcement by a system’s own institutions, I mean it in the sense that the norms do not, in order to obtain a reasonable degree of compliance, need to resort to another system’s coercive system or to any external mechanism of enforcement. “External” implies here that the mechanism lends its coercive arm on conditions that are not determined by the normative system under examination. An example would be the enforcement procedure of the public legal system for an arbitral award. The award, in order to gain access to coercive might, must meet the requirements set by a public legal system. This condition of enforcement power is particularly important: on the one hand because of the central role of coercive might in the concept of law—as has been maintained by authors as diverse as Immanuel Kant,77 John Austin,78 Rudolf von Jhering,79 Max Weber,80 Hans  (p.137) Kelsen,81 and John Rawls82—and, on the other hand, because it is precisely what is lacking in most contemporary allegations of the existence of stateless legal systems.

4. Powers to Prescribe

It is not hard to see that arbitration regimes have powers to prescribe (generally speaking, and the idea of this entire book, which is hopefully plain by now, is not to go into the details of the current setups of sundry arbitration systems but rather to make points in principle). As we have seen near the outset of this chapter, not only can arbitrators disconnect their interpretation of the law applicable to the merits from the interpretation a court would make of the same norms, but they also actually do so.

Recall: we have called this the idea of transnationalizing the applicable rules, which is a way to craft and mold new norms that are specific to the respective arbitration regimes.83 Put bluntly, the law is different there. As a matter of general principle, barely anything could lead an arbitral award to be annulled for reasons relating to its substantive directives—this matters because such annulment would cause its effectiveness to decrease or even disappear. Little stands in the way of what an arbitration regime, through an award, may command the parties to do, from a substantive, not procedural point of view. (I only consider here, of course, the realm of activities that normally relate to arbitration, not social and individual life in general.84 I do not mean that an arbitration regime can command parties to commit murder, to divorce, or to go for a walk. So much should be evident.)

It should also be clear that the idea of prescriptive powers, or prescriptive jurisdiction, does not require the system’s norms to entirely differ from the norms of another legal system. An arbitration regime’s own prescribed norms do not have to be different from the norms of any other system, much less dramatically different, for the regime to display prescriptive jurisdiction. After all, the Swiss law of contracts, for instance, is remarkably similar to the French law of contracts, in some respects, and to the German law of contracts, in other respects. That does not mean that the Swiss legal system is somehow unable to prescribe its own norms. Autonomy does not necessarily mean difference. Difference, on the other hand, likely signals autonomous powers.

Empirical studies in two areas, in addition to the research I mentioned on the transnationalization of the applicable rules in commercial arbitration, can help  (p.138) us see how such prescriptive autonomy or prescriptive power may play out. The studies relate to regimes that come close to, and for our purposes may be assimilated to, arbitration regimes, though they do not legally amount to arbitration.

4.1 Domain names

The first set of studies relates to a dispute resolution regime for internet domain names. I first need to provide some background about the system, and then point to the manifestation of its prescriptive powers.

Domain names are the identifying names for internet addresses, such as nytimes.com. They are the identifying names, and not the addresses themselves, because the latter are made up of numbers, called IP addresses. When a domain name is entered into a web browser, the browser obtains the corresponding IP addresses from a database and then connects to the corresponding server, on which the contents of the website in question are hosted. Without this conversion of the domain name into the IP address, the browser is unable to access the website. This conversion database was first controlled by a single man, Jon Postel, one of the fathers of the internet itself. He regulated the attribution of domain names quite informally, on the basis of “rough consensus,” in global accordance with the internet community’s general understandings of how regulation should be done. Due to the increasing complexity and quantitative importance of the management of the domain name system, most of it was later transferred to a private non-profit corporation based in California, called the Internet Corporation for Assigned Names and Numbers (ICANN).85 In 1999, ICANN introduced a specific dispute resolution mechanism, applicable to all the domain names it controls: the Uniform Domain Name Dispute Resolution Policy (UDRP). The main objective of the UDRP was to fight cybersquatting—the practice of registering a domain name very similar to a trademark for the purpose of subsequently offering it to the trademark holder at an extortionary price. The UDRP sought to introduce a low-cost, effective, and simple procedure for disputes between trademark holders and domain name holders. On the basis of the UDRP, a trademark owner can challenge a purportedly infringing domain name, regardless where the trademark is registered.

To obtain the transfer of the domain name or its cancellation, the trademark holder must show that certain conditions defined in the UDRP are met, namely that the domain name is identical or confusingly similar to the complainant’s trademark, that the domain name holder has no rights or legitimate interests in the domain name, and that the domain name was registered and is used in bad faith.86 If the complainant successfully shows that these conditions are met, the dispute resolution panel in principle will order the domain name to be either transferred to the complainant or, in exceptional cases, cancelled.

 (p.139) The decision is implemented by technological means by the registrar of the domain name in question—a company, approved by ICANN, contracting with clients to register their domain name in a central database. (To implement the decision, the registrar changes the association between the domain name and the IP address, which prevents the domain name from connecting to the original IP address. Instead of connecting to the server hosting the contents of the respondent’s website, web browsers connect to the server hosting the complainant’s website. The respondent’s website effectively becomes invisible.) Only on one condition is the decision in application of the UDRP not implemented by the registrar: the respondent must show, within ten days after the UDRP decision is handed down, that he has commenced a lawsuit in certain jurisdictions.87 But this almost never happens. In almost all cases, disputes submitted to the UDRP are resolved by an ICANN-approved panel applying rules of the ICANN-adopted UDRP, and the decision is enforced by an ICANN-approved domain-name registrar.

The prescriptive jurisdictional power of this regime manifests itself in the fact that the law applicable to the merits (and, incidentally, to the procedure) is the UDRP, which has been promulgated by ICANN itself. The UDRP determines both how the merits of the case are assessed and how the procedure is conducted. Admittedly, the UDRP provides that decisions on the merits of a case shall be in accordance with the UDRP as well as “any rules and principles of law that it deems applicable.”88 In spite of this, an empirical study has shown that by far the most dominant normative source is the UDRP itself.89 The provisions setting the conditions on which a domain name will be transferred or cancelled are essentially ICANN’s own provisions, with only limited and inconsistent reference made to national laws as extra-systemic sources of interpretation for the UDRP. The UDRP effectively trumps national trademark laws. In fact, further empirical studies show that it grants trademark owners substantially more protection than most national laws.90

The mere promulgation of the UDRP by ICANN was already considered to be a “glaring example of…policymaking.”91 Since then, the effects of the UDRP have grown further, because of the rising practice of a doctrine of de facto stare decisis, as was adumbrated above.92 This practice excludes national law even further because interpretation tends to become more intra-systemic: there is increasingly less need to look to national laws to find rules to resolve a case. The regime becomes normatively denser as precedents become more numerous. This trend was supported by institutional developments: in order to reduce certain inconsistencies  (p.140) among decisions rendered under the UDRP, more easily accessible databases, search engines for prior decisions, and other informational tools have been developed.93 With such simplified recourse to precedents, reference to public legal systems has decreased even further, be it only for reasons of convenience and work efficiency.

One may either praise such an evolution, because of its increased predictability, or criticize it, for its troublesome democratic legitimacy as it is moving away from state law. But this is not the purpose of my contention here. I only mean to point to the idea that this normative system is moving towards increasing normative autonomy from other legal systems.

4.2 eBay

The second relevant empirical study relates to a dispute resolution regime that was used primarily for eBay. Here again, let me provide some background before I point to the regime’s prescriptive powers. Note that what I describe here is meant as a historical example, to illustrate my general point, not as a description of the current situation on eBay. The situation has changed in a number of ways, big and small, in May 2008, and much less data is available on what currently happens than on what used to be. The point here, again, is to illustrate an idea, not to provide a news-driven up-to-date account of certain facts.

The common knowledge first: eBay is an online marketplace displaying millions of items for sale at any given time, worldwide. Sales take place between two eBay members; eBay itself only provides the venue for trading. Inevitably, some of these sales give rise to disputes. This would happen in any context in which transactions are concluded. But on the internet, this gives rise to a particular challenge. On the one hand, the parties involved are largely remote and anonymous traders who in principle engage only in one-shot transactions; this makes control through word of mouth—spreading the word about poor business practices—radically less efficient, if at all possible.94 On the other hand, the average value of transactions on online auction sites is low, while the costs of dispute resolution would typically be higher than for offline transactions of the same amount, for reasons related to geographic distances, jurisdictional ambiguity, the need for translation, and other similar factors. This had the effect of making the costs of access to justice prohibitive and leaving the parties with no practicable options of dispute resolution.95

At the start, a loose social order emerged spontaneously, with members establishing vague standards of conduct, commenting on each other’s behavior by email and on bulletin boards, and socially excluding those members who were found to be repeatedly non-compliant. Then a group of six members called The Posse  (p.141) developed. It started policing the marketplace by closely monitoring and authoritatively damaging the reputation of those who breached the informal norms that had developed.96 But as the eBay community grew, this loose ordering became insufficient. Something more predictable and thus more formalized was needed. This was provided in several steps, by addressing three aspects of the problem. First, eBay gradually introduced user policies, which became increasingly dense, detailed, and formalized. Second, it introduced a reputation management system. Third, it put in place a dispute resolution mechanism.97

The eBay user policies—the norms of conduct formulated by eBay—have become a well-developed set of rules that regulate a large portion of the members’ behavior on the marketplace. They were updated regularly on the basis of new social practices on eBay.98 This was achieved either by simply looking at how behavior changes on the marketplace, or by directly discussing with selected representatives of the eBay “civil society” (its community of traders), some of these representatives being nominated directly by the community itself.99 In what looks like codifying customs, these eBay user policies thus transcribed—or “positivized” in the sense of posited norms—observed member habits, which themselves expressed spontaneous social rules.

The reputation management system was built on two elements. The first element was a link between the online profile of an eBay member and his or her real identity. A relatively thorough identity check was run when an online profile was created, using for instance credit card details. Those who had an online profile and switched to a new identity were in principle clearly marked out. The second element was feedback, on the other party’s contractual behavior, left after the conclusion of each transaction by each party. (Since May 2008 only the buyer can rate the seller.) Feedback could be positive, negative, or neutral, and it became permanently part of the assessed party’s online profile and was displayed to every future potential contracting partners. Negative feedback could in principle only be removed by mutual agreement. This reputation management system created a history of transactions by integrating over time the assessments of contracting partners—which is how commercial reputation usually works.

The dispute resolution mechanism was a two-tiered process of computer-assisted negotiation followed by mediation. Both stages of the process took place entirely on the internet—a form of online dispute resolution. The management of the process was the task of a company, called SquareTrade, which used to provide online dispute resolution services in various contexts, but primarily for eBay. (SquareTrade operated as described here, with a few incremental changes, from 1999 to  (p.142) June 2008, after which it was replaced by somewhat different dispute resolution services directly provided by eBay and by PayPal.) In the first stage of the procedure, the two parties would negotiate using an interactive system on the internet. The system suggested typical issues that the parties might be facing, thereby helping them identify and understand their own issue. It then recommended typical settlement agreements that were statistically likely to be accepted in the situation described by the parties. (It was based on a simple form of artificial intelligence, constantly learning from prior cases to guess what the parties’ issues and agreeable solutions were likely to be—an “expert system,” in IT jargon.) Were the system to fail by not achieving a voluntary resolution of the case, the parties had the possibility to request the intervention of a mediator. He or she would then replace the computer in its attempt to bring the parties to an agreement, typically by suggesting what their issues and acceptable solutions may be.100

Clearly, this was not arbitration. It is nevertheless relevant here. Consider that negotiation does not take place in a legal vacuum. There is almost always reference, implicit or explicit, conscious or unconscious, to some legal system, or at least to some normative order, which the parties believe is germane to their rights and obligations. This is called the effect of the shadow of the law.101 The law’s shadow is stronger when a third party intervenes in the negotiation and reminds the parties of their rights and obligations under that law. The third party typically is a mediator, but could also be a computer, as was the case here: the parties’ aggregated understandings of their rights and obligations were reflected in the issues and solutions suggested by the computer. The key question, for the purposes of our discussion, was then to know under the shadow of which law eBay dispute resolution took place. An empirical study showed that, at least in 1999 and there is no reason to believe it subsequently changed, it was not the domestic law of the habitual residence of any of the parties. It rather was “eBay law.”102 The norms that eBay members considered the relevant rules of conduct, on which they took bearing in their negotiations, were the body of eBay user policies—“eBay law”—rather than any of the national laws that would have been applicable in court.103

 (p.143) Reputation and dispute resolution were linked in several ways in this system, thereby creating what Gralf-Peter Calliess and Peer Zumbansen call “socio-legal bonds” between eBay members and the system.104 A party refusing to participate in the dispute resolution procedure or subsequently to comply with the outcome would run the risk of suffering reputation-damaging feedback left by the other party. If negative feedback had already been given, it could be removed either by the parties or the mediator, if a settlement agreement was reached. It could also be removed by eBay if the party who had left negative feedback refused to subsequently participate in the dispute resolution process. In addition, there was an icon that traders could display on their offerings. The icon, generically called a trustmark, certified that the trader had pledged to submit to the dispute resolution process and had shown to comply with the pledge. This had significant economic impact: an eBay trader displaying this trustmark would see the number of bids for his items increase by about 15 percent and the average selling price go up by 20 percent.105

Now to eBay’s prescriptive jurisdictional power. It manifested itself in eBay’s user policies. Recall: they were adopted formally by eBay based on the practices emerging in the eBay community. The same policies, with only minor alterations, were applicable throughout eBay’s entire marketplace, in all countries. They were, in other words, transnationally applicable. Conversely, the substance of the provisions that would have been applicable if an eBay dispute went to court—including mandatory consumer protection laws that cannot legally be contracted out of—would have varied from one national law to another. Almost inevitably, certain disputes received different treatment when resolved in such a forum, referring only to eBay policies, than they would have in a court applying mandatory provisions of a national law.106

5. Powers to Adjudicate

Arbitration regimes have powers to adjudicate. They have the institutions to provide for system-specific norm application: the arbitral tribunals themselves. A regulatory regime based primarily on an adjudicative dispute resolution mechanism almost by definition has adjudicative jurisdiction. This is fairly straightforward and need not occupy us any longer.

But ICANN’s regime, to continue with the example started above, is a bit less straightforward. It deserves some examination. The adjudicative powers of ICANN’s normative system manifest themselves in the dispute resolution institutions that ICANN has accredited, which apply the UDRP. A trademark owner who  (p.144) wishes to challenge a domain name may start UDRP proceedings by filing a complaint with one of the four such institutions.107 The institution to which the complaint has been referred then appoints a dispute resolution panel, which resolves the dispute by issuing a decision applying the UDRP. The respondent (the domain-name holder) has no choice but to participate in the procedure. This is so because of a contractual structure that forces anyone wishing to register a domain name controlled by ICANN to subscribe to a certain dispute resolution agreement. (ICANN does not control all domain names, in particular not many national ones, but it does control almost all international ones.) ICANN includes, in all contracts with registrars by which it grants them access to its database resolving domain names into IP addresses, a clause stipulating that contracts between those registrars and registrants (people wishing to register domain names) must contain a given third-party beneficiary clause. The registrars are forced to enter into this accreditation contract with ICANN if they want to be technically able to register names. The third-party clause obliges the domain-name holder to submit to the UDRP procedure if anyone, anywhere, initiates such a procedure. By agreeing to this clause, the domain-name holder grants the registrar with whom he or she has registered her domain name the right to transfer or cancel the name in accordance with the decision of the dispute resolution panel. These contracts have the effect of making it impossible to hold an ICANN-controlled domain name without submitting to the jurisdiction of the dispute resolution institutions that ICANN selects.

The UDRP does not technically qualify as arbitration. Whereas arbitral proceedings produce awards that have a binding character similar to that of a court decision and are recognized and enforced by courts with only very limited possibilities of resistance, UDRP decisions are not granted any weight, or at least any binding character, by courts.108 For courts, a UDRP procedure barely has any legal existence. If it were possible to appeal UDRP decisions in national courts so that they review the way in which the UDRP is interpreted, one may have argued that the rule of recognition of ICANN’s normative system is submitted to the rule of recognition of the relevant public legal system and that it is not autonomous. However, the reality is that courts never (to the best of my knowledge) tell UDRP panels how the UDRP should be interpreted. The public trademark regime and the private ICANN system simply run in parallel, each of them applying their own set of primary rules.

Since the UDRP is not arbitration, in case of a conflict between a UDRP decision and a court decision on the same matter, the latter has precedence, simply because it has more force: ICANN, as a corporation, may be forced by the public legal system to comply with a court decision.

 (p.145) But this does not prevent ICANN’s regime from having adjudicative power. First, the number of such conflicts of decisions is statistically negligible (in the area of one percent of the cases).109 Second, it is not the determination of the substance of ICANN’s normative system that is submitted to the public legal system. The question here is only a matter of the general effectiveness of the system. In case of a conflict with the public legal system (which, again, almost never occurs), ICANN’s system is simply ineffective.

This ineffectiveness is unrelated to the determination of what ICANN’s system effectively recognizes to be its normative contents at the stage of adjudication. ICANN’s rule of recognition applied by its adjudicative bodies remains intact. ICANN’s normative system still regulates its own creation and application, even if the end result is on a rare occasion not enforced.

To eBay: a more complex case that deserves closer attention. Its adjudicative power manifested itself in its online dispute resolution mechanism, which I have discussed above. As we have seen, the parties had a clear incentive to participate in this dispute resolution mechanism: the threat of damage to their reputation. Were a party to refuse participation, he or she would likely be sanctioned by negative feedback, which would have shown on his or her profile. If negative feedback had already been given, it was the best chance to see it removed that was at stake. If a party was bearing a trustmark, thereby increasing his or her competitiveness as a seller, non-participation would have created the risk of its forfeiture.

Admittedly, this adjudicative power is not very strong, since it is not adjudication: the dispute resolution process consists of mediation and computer-assisted negotiation. A third party does not resolve the dispute by authoritatively applying rules so as to reach a final and binding disposition. Still, this does not mean that this dispute resolution procedure is not the place where eBay’s rules come to be applied. The application of rules need not take place in an authoritative way in order to be effective. Rules need not be thrust upon their addressees in order to take effect. Law’s normativity may also simply follow from what Marc Galanter calls “information transfer,”110 which in essence is the communication of the substance of primary rules, accompanied by repeated reminders thereof. Such a creation of legal awareness, if met with a certain degree of orientation according to those rules by the addressees, amounts to a form of application of law. This is precisely what the phenomenon of negotiating in the shadow of the law is about. It is “regulation accomplished by the flow of information rather than directly by authoritative decision”: information transfer.111 Now concretely, we have seen that the law whose shadow the parties seem to negotiate under is the body of eBay’s own user  (p.146) policies, which emerge from the eBay community and have been “reinstitutionalized,” in Bohannan speak, by eBay itself.

In sum, both ICANN and eBay’s normative systems are, or were, equipped with institutions able to apply, directly or indirectly, the systems’ norms autonomously. Hence, they have, or had, their own powers to adjudicate.

6. Powers to Enforce

Enforcement jurisdiction, in the sense of a normative system displaying the power to enforce its norms itself, is clearly the trickiest part for stateless orders. A commercial arbitral award, in order to gain access to coercive might, must meet the requirements set by the public legal system. The commercial arbitration regime, then, lacks an important element of autonomy, as it needs to rely on national courts for enforcement.112 As Simon Roberts would say, its “legality is routinely secured from underneath, ‘downwards’ into the State, as it were.”113 The regime can only have as effective contents what national courts allow it to have.114 Assuming again that only effective rules matter, the final and decisive rule of recognition is in the hands of national courts. It is controlled by the public legal system. Because of this need to rely on enforcement in state courts, the public legal system is sovereign over what may be submitted to arbitration and how its norms actually bite.115 Even Berthold Goldman admitted that the lex mercatoria as a legal system, for this reason, is an “incomplete system.”116 Notice, however, that this does not imply a necessary failure of arbitral regimes as stateless legal regimes, since the test discussed here concerns the clarity with which a normative system can be law. I shall briefly return to this question in the next chapter, when speaking of the opportunities to challenge arbitral awards and oppose their enforcement.

Does this mean that no dispute resolution system could ever display enforcement powers and thus accede to legality in its clearest form? It does not. And my assertion is that the two regimes I have used as examples in the foregoing exhibit this missing element. This allows them—provided the conditions discussed in the next chapter are also fulfilled—to be legal systems to a particularly high degree of clarity in  (p.147) comparison to most other private legal systems. Their enforcement power manifests itself in the fact that these systems do not need to rely on the coercive might of the state. They are equipped with what may be called self-enforcement mechanisms.

The main role of the coercive system of the state is to create prudential reasons to obey the law. As we have seen in Chapter 1, prudential reasons-for-action are opposed to moral reasons-for-action, in that the former, and not the latter, are dependent on the actor’s own interests. People act in a certain way for prudential reasons if they believe that it is in their interest to do so, that they would be better off, for reasons that do not include having a good or bad conscience. People act in a certain way for moral reasons if they believe it furthers the interests of someone else. To achieve compliance based on prudential reasons—as opposed to compliance because of the morality of certain norms—a normative system must in principle create reasons to be obeyed that are dependent on the interests of the addressees. Such reasons typically are created by the threat of a sanction, a sanction being understood, following John Rawls for instance, as the deprivation of some of the normal advantages of a member of the group on the ground that he or she has breached a norm.117 In the case of the public legal system, sanctions are made possible primarily by the coercive arm of the state.

The sanction of last resort of the coercive arm of the state, which consequently corresponds to the most fundamental reason to obey the law, is the use of physical force, as in forcefully taking away assets or imprisonment. This led to the belief that physical force is an essential element of law, and thus produced the classical legal positivists’ monistic construction of law (recall: law as the exclusive product of the modern state), because the control of physical force ultimately rests in the hands of the state.118

However, as Raz for instance points out, the threat of physical force is not the only interest-dependent reason for compliance that a normative system may create or the only vector of sanctions that norms may rely on.119 A normative system, as Matthew Kramer puts it, may rely on any “pattern of incentives that will secure [its] efficacious functioning.”120 Such incentives essentially operate, in Rawls’s words, by “altering the prices one has to pay for the performance of actions, [which] supplies a motive for avoiding some actions and doing others.”121 These prices may be of a very different nature: they may be of a nature that can be controlled by physical force (liberty, possession), but they may also be of a nature that can be controlled by social forces (reputation) or market forces (financial gains and losses). To use Lawrence Lessig’s terminology, law can resort to different modalities of constraint.122

 (p.148) Law may not only step in to supplement a community’s failing reputation or a market’s failing economic sanctions.123 It may also create and use social or economic constraints. When is this possible? Matthew Kramer explains that imperatives are “products of the overwhelming superiority…of the addressors over the addressees.”124 To create such a situation of overwhelming superiority, a normative system (as the addressor) needs to control certain resources that matter for the addressees.125 These resources, again, can be liberty or possession, but they can also be reputation or financial advantages, which may easily be controlled by non-state actors.126 In sum, other mechanisms, which may be controlled privately, can create prudential reasons to obey a private legal system, thereby playing the same role as the coercive system plays through physical force for the public legal system. This is the first part of what the concept of self-enforcement stands for: a private mechanism that creates, by the threat of a sanction relying on the private control of valuable resources, prudential reasons to comply with the norms of the system to which the self-enforcement mechanism belongs. It is self-enforcement in the sense that the private legal system does not have to rely on the coercive arm of the state to secure the enforcement of its norms.

As I have suggested above, prudential reasons typically are created by the threat of a sanction. However, law may also create prudential reasons in another way: by virtue of a modification of the feasibility of certain actions. The feasibility of an action creates prudential reasons-for-action, or more precisely reasons for abstaining from acting, in the sense that if an action is impossible or very difficult to perform then typically a person has a strong prudential reason not to perform it. The feasibility of an action can be influenced, if not determined, by law. Examples would be locked doors that enforce a prohibition to enter into given rooms or narrow bollards enforcing width restriction to prevent trucks from passing through residential areas. (A cherished example is in a cozy street called Storey’s Way near Churchill College in Cambridge and not too far from the Lauterpacht Centre for International Law: there are narrow bollards there that undoubtedly help see law’s modalities and, given the patchwork of paint on them, they must help hear and feel it too sometimes.) In the specific context of the internet, the contention has a particular importance. Technology, there, plays the role of the laws of nature, making possible or impossible certain actions, or more generally making them difficult (and thus less frequent) or easy (and thus more frequent).127 The control of technology, which is available to rule-makers and is not used infrequently, allows compliance to be obtained. This is the second part of what self-enforcement stands for: the implementation of norms by direct manipulation of the environment  (p.149) in which certain actions take place, again without recourse to the state’s coercive might.

ICANN’s legal system for domain names uses technology to enforce its norms. Its control of certain technological operations is its enforcement power. It uses technology to enforce norms that do not a have a simple structure of permission/prohibition, but relate to the distribution of resources, namely domain names. As has been mentioned above, a decision rendered under the UDRP, by one of ICANN’s accredited dispute resolution institutions, is self-enforced by changing an entry in the database that makes domain names visible on the internet. This has the result of re-attributing to the prevailing party the resource that the domain name represents. Such a self-enforcement mechanism is made possible by ICANN’s control over this database and thus over the visibility of domain names, which is the resource that matters for the parties.

In principle, the enforcement by this mechanism can be warded off easily, by initiating proceedings in certain courts, within ten days of the UDRP decision.128 In other words, the domain-name holder can decide to opt out of ICANN’s legal system—which, it may be recalled, she had been forced to enter in order to be able to register her domain name. If she decides to do so, ICANN’s legal system will give way, it will not use its power to enforce the decision (transfer or cancel the domain name).129 However, as we have seen in the previous section, this almost never occurs in practice. There seem to be two main reasons for this. First, there are the costs of court proceedings, which often will be in disproportion to the value of the domain name, especially because of the likelihood that the dispute will have an international character, which generates additional costs. These costs act as an economic barrier to access the public legal system. Second, the brevity of the time-limit within which the court proceedings must be initiated (ten days) also makes it practically difficult to trigger the intervention of the public legal system.130 The end result is that ICANN’s legal system is equipped with its own enforcement mechanism, which effectively handles the vast majority of cases. ICANN virtually always carries out its own enforcement of its own norms.

eBay’s enforcement power lay in its control of the reputation of its members. If an eBay member refused to comply with the outcome of eBay’s dispute resolution procedure, he did so at the price of his reputation. He either was given negative feedback or, if that had already happened, it was not removed. In addition, he ran the risk of losing his trustmark. These were important factors of his economic well-being, since a damaged reputation, determined by negative feedback and the loss of  (p.150) the trustmark, meant a decrease of both the number of potential transactions and the average value of bids placed to conclude the transactions.

As was quickly sketched above, Andrei Marmor explains that a legal system usually intervenes in a market, using public coercive might, because the reputation sanctions the market provides do not operate effectively, due to a lack of circulation of information.131 The eBay legal system, however, worked by resolving this information problem, so that reputation sanctions became operative. It used the market’s own constraining mechanisms. To express this in terms used above, the price for an eBay member not to conform to the outcome of the dispute resolution procedure was her standing in the eBay community of traders (social forces), and consequently her capacity to make profitable transactions (market forces). That this price was high enough to constitute a real constraint and an effective enforcement mechanism is suggested by the fact that the outcomes of the dispute resolution procedure reportedly were being complied with in 98 percent of the cases.132 Here again, the economic barrier to access courts certainly was as real as it is in the context of ICANN’s legal system. This closed off eBay’s private legal system from the public legal system. It is not that the public legal system did not seek to apply to eBay transactions, but in the vast majority of cases it effectively did not intervene because the parties did not initiate court proceedings, which in that kind of dispute is an essential element of the application of the rules of the public legal system.
