CAPÍTULO 6: Why Think in Terms of Legal Systems
I have repeatedly said, and will say it again many more times throughout this book, that for something to qualify as law it needs to amount to a legal system or to be part of one. In other words, I think in terms of legal systems. I define legality by focusing on legal systems, thereby taking an approach grounded in legal positivism. There is no law outside of legal systems. But why? And how does international arbitration illustrate that point? These are the questions for this chapter.

At this juncture, we must indeed probe certain relationships between the concept of a legal system and non-state law. We should not yet enter here into the discussion of what should be understood by the concept of a legal system, nor define the minimal conditions upon which a non-state normative system deserves the label of law. These are the tasks for the next chapters. We first have to entertain the question why the former (the concept of a legal system) is useful and even necessary for the second (the definition of non-state law) and address one immediate consequence that follows from this.

The first main section of this chapter discusses the point in the abstract. The second illustrates the point by referring to the lex mercatoria, as the forerunner of the current theories on arbitration as transnational law.

1. Law Obtains as Systems

The only approach to legality that truly is workable in practice for the identification of non-state law—which is also the one that corresponds to the dominant view of what law is—is legal positivism. I mean positivism here not in the classical conception of legal positivism inherited from Bentham and Austin that sees law only in states (an approach that is unduly restrictive be it only because there is historical evidence as to the existence of law before the emergence of states1), but merely in the sense of the separability of law and morality.2 The separability thesis means, as Hart puts it, “the simple contention that it is in no sense a necessary truth that laws reproduce or satisfy certain demands of morality, though in fact they have  (p.102) often done so.”3 This means that, from an external point of view and without prejudice to the specific rules of recognition set for itself by any given legal system, morality is not a condition of legality. In other words, legality is in this approach independent from the substance of the norms and can be obtained regardless of the just or moral character of the solutions that the norms provide, unless the legal system in question sets as a condition of validity the norms’ conformity with certain moral ideals.4

Such an approach appears to be the only workable one because, if we do take the substantive contents of a regulation into consideration to determine its legality, one of two issues arises.

The first issue occurs if we take, as a condition of legality, the substance of the norms in an inconspicuous acceptation. This would for instance be the case if we retained very light substantive requirements that norms must satisfy as a sufficient condition to deserve the label of “law.”

Let me try an example. In The Concept of Law, Hart wrote a comparatively little known passage on what he called “the minimum content of natural law.”5 He contended that there are certain minimal substantive conditions that must be met for law to exist. (In his case, the conditions are necessary, not sufficient, but the argument remains the same, mutatis mutandis.) A legal system must necessarily, he maintained, include certain contents in order to effectively operate, and thus to exist as a properly legal phenomenon. He had in mind prohibitions regarding the use of force in general and the aggression of the defenceless in particular, rules imposing not more than a limited altruism on the part of its addressees, rules allocating resources, and sanctions as instruments for the effectiveness of all other rules against those people who do not understand the necessity of the aforementioned rules or do not have the strength of will to follow them. If a normative system does not contain these universally recognized principles of conduct, which are indispensable for at least minimal human flourishing, and which can be derived from “truisms” about human nature and their predicament, then it cannot form a legal system and should not be granted the label of law.

The issue that arises is simply one of uselessness for our purposes: no arbitral regime I know of is even remotely in breach of these minimalist requirements.

The second issue arises if we set the threshold higher. If indeed we take a higher standard of morality or substantive justice as a condition of legality, we expose ourselves to what normative positivism, in the sense that Jeremy Waldron gives to this term, precisely sought to avoid.6 Normative positivism is legal positivism as a  (p.103) normative thesis: it is normative insofar as it rests on the idea that we ought to avoid the “evils that might be expected to afflict societies whose members were unable to disentangle their judgments about what was required or permitted by the law of their society from their individual judgments about justice and morality.”7 This is an idea to be found, for instance, in the positivist philosophies of Thomas Hobbes and Jeremy Bentham. Put differently, to use Waldron’s words again, normative positivism seeks to “separate our understanding of law from our commitment (or anyone’s commitment) to particular controversial moral and political ideals”. The point is to ensure that “the debate about the nature of law [is] not…held hostage to political, moral, and ideological controversy.”8 What applies to the nature of law in and of itself also should apply to specific incarnations of it: the substantive regulative quality of a normative system (that is, its substantive justice or its merits) should not be taken into consideration to determine whether it deserves the label of law, lest we enter into endless debates on different conceptions of substantive justice (that is to say, debates on the proper allocation of resources).

So we have made the argument that legal positivism, in its aforementioned guise, forms the proper approach to apprehend the question whether non-state normative regimes deserve the label of law. We must now entertain the question of how this position entails that the analysis should be conducted in terms of systems.

If a non-positivist, merits-based approach might allow us to say that one norm, taken in isolation, is law because it is considered to be just by its addresses, as for example Bronislaw Malinowski9 or Jean-François Perrin10 would contend, the same is not possible in legal positivism. Indeed, if we do not define law with regard to its substance, we must define it according to its form. And taken in isolation, a legal norm cannot be distinguished, by its formal aspect, from a social norm. What allows to make the distinction is its pedigree, its relation to other norms. While the individual form of a norm does not allow to set it apart from a social norm, its collective form does. The links and interactions of a norm with other norms enable the discrimination of social from legal norms. As Brian Tamanaha puts it, the difference between social norms and legal norms is based on the “degree of differentiation in the institutionalized identification and enforcement of norms.”11 To use  (p.104) Hans Kelsen’s words, “Law is not, as it is sometimes said, a rule. It is a set of rules having the kind of unity we understand by a system.”12

What matters for legality in legal positivism is what has been posited (or, in Tamanaha’s words, what has been institutionally identified and enforced) and this positivization necessarily presupposes the presence of institutions and other norms, which interrelate and thereby form a system. Even if we used a distinctly “casual” form of legal positivism—the Austininan conception that law is a command of the sovereign, backed up by the threat of a sanction—it would require a plurality of interrelated norms and institutions, and therefore a system.13 As François Ewald has put it, convincingly though a bit awkwardly in terms of analytic jurisprudence, “The idea of a single legal norm has no meaning.”14 Norms become legal when they are recognized by a legal system, which confers legality to these rules.

The same conclusion can be reached on the basis of the primary function of law, which is to direct behavior and organize the collective life of its addressees. Law is a specific form of social ordering.15 Hence, as Jacques Chevallier explains, the operativeness of its function depends on the achievement of order, and this element of order therefore necessarily also imbues the internal organization of law, which must take the form of a system.16 The goal of law can only be achieved if, on the one hand, there is more than one norm and if, on the other hand, this plurality of norms operates with a certain degree of internal harmony, that is logical consistency and coherence, which precisely is the characteristic of a system of norms.17

In other words, in the legal positivist approach, legality necessarily requires a legal system and, regardless of the approach, law must be organized as a system in order to be fully operative. In sum, there cannot be law without a legal system; legality necessarily finds its source in a legal system. What makes a norm or set of norms legal is their belonging to a legal system, their pedigree, which is the core argument of legal positivism.18 Hence, to investigate the legality of a normative phenomenon, one must think in terms of systems.19

 (p.105) 2. Can the Lex Mercatoria Not be a System?

When the lex mercatoria came in for criticism as a credible instantiation of what we understand to be a legal system, a number of authors sought to find alternative ways to salvage its legality. They sought to explain how it could be law without amounting to a legal system. I think these attempts invariably fail in analytic jurisprudence. I want to show why by focusing on the two main alternative ways to represent the lex mercatoria as law without being a legal system: the lex mercatoria as a method of decision-making and the lex mercatoria as a set of legal rules.

2.1 The lex mercatoria as a secondary rule of recognition

What does it exactly mean to maintain that the lex mercatoria is a “method of decision-making”?20 Fouchard, Gaillard, and Goldman point the way. Their reasoning starts here: “it cannot be too strongly emphasized,” they say, “that applying transnational rules involves understanding and implementing a method, rather than drawing up a list of the general principles of international commercial law.”21 They claim that this method for the selection of rules is the “true test of the effectiveness of lex mercatoria as an instrument for resolving disputes in international trade.”22 In substance, the idea is that the conduct that the lex mercatoria commands may not be identifiable in abstracto by scholars, but will certainly be recognized by the arbitrator when he or she has to apply it, which thus makes it effective. The lex mercatoria is, then, not viewed as a defined and readily available list of norms, but as a method used to identify those norms. Brutally simplified, it is a way to say: “we don’t know what these norms are, but the arbitrators will when they have to apply them.”

This comes across even more clearly in another work of Emmanuel Gaillard, where he writes that “the transnational rules [of the lex mercatoria] do not result from a list but from a method.”23 Notice this: the rules result from the method. He then specifies what this method consists of in the following words: “in the absence of determinations on the method by the parties themselves, the counsels and arbitrators must make a comparative law analysis so as to identify the applicable  (p.106) rule or rules.”24 “Whatever the level of detail of the question posed,” he goes on, “the method is capable of providing a solution, in the same way that a national law would.”25

Along the same lines, Andreas Lowenfeld argued that the lex mercatoria is “a source of law made up of custom, convention, precedent, and many national laws…[It is] an alternative to a conflict of laws search.”26 It is thus meant to be equivalent to a rule of private international law, at least in certain respects. He seems indeed to consider that the lex mercatoria is a normative mechanism that allows us to identify or recognize the applicable norms—like a set of conflicts of law rules.

Ole Lando, too, takes a similar position, maintaining that the lex mercatoria “has the advantage that it does away with the choice-of-law process which many lawyers abhor.”27 It is here conceived of as a process of norm selection that replaces choice of law rules.28

Again, clearly: the lex mercatoria is understood here as a normative process towards the selection of norms. If one is to apply the lex mercatoria, one is to identify rules and principles by means of a certain method.

What implications does this have for the examination of the lex mercatoria’s legal character? Before we address this question, two germane points must be made. First, the lex mercatoria, even as a method, is meant to be a legal phenomenon, and not the manifestation of a mere social ordering of the societas mercatorum. As Lord Mustill puts it, the lex mercatoria is not meant to be an “expedient for deciding according to ‘non-law’.”29 For Lowenfeld, “[i]t is important to emphasize that lex mercatoria is not amiable composition.”30

 (p.107) Second, the lex mercatoria, even as a method, is considered to be, in a manner of speaking, something more than the sum of its constitutive parts.31 This may sound elliptical. Let me clarify. When an arbitrator is required to apply the lex mercatoria, he or she would fail in the task by doing the following: After having made the comparative law analysis or followed any other relevant norm-identification process, he or she applies, strictly speaking, rule X of national legal system A, plus rule Y of national system B, plus rule Z of national legal C, and so on, where X, Y, and Z have in substance the same content, which content is thus given a transnational character. Instead, he or she must distill the norm by following the relevant method32 (recall: the transnational rules result from the method) and apply the result as a norm of its own, as a new norm.33 That new norm does not draw its legal character from one of the national legal systems within which it exists, but from somewhere else.

If the lex mercatoria is meant to be a method for the identification of a set of legal norms in application of which the dispute will be resolved, where does the legal character of these norms come from?

One may consider, a priori, that this legal character, this legality, comes from the different national legal systems and international law.34 But in the light of the  (p.108) immediately preceding discussion, the idea does not fly. When an award is made as a result of applying the lex mercatoria, it is meant to be binding not because rules X, Y, and Z, belonging to discrete national legal systems, international conventions, customary international law, or other sources, command the legal solution embodied in the award. It is meant to be binding because a transnational rule (selected in application of the lex mercatoria method, effectively resulting from it) commands it.35 Lord Mustill says this clearly: “the rules of the lex mercatoria have a normative value which is independent of any one national legal system.”36 Ole Lando concurs: “the binding force of the lex mercatoria does not depend on the fact that it is made and promulgated by state authorities but that it is recognized as an autonomous norm system by the business community and by state authorities.”37 Or again, Andreas Bucher and Pierre-Yves Tschanz: “International contracts and awards often refer to principles or rules the binding force of which does not result from any national rule of law.”38 The same position is also implicit in the arguments of many authors who focus not on the source of legality but on the inventory of the norms that constitute the lex mercatoria.39

Let us make a parallel. We are dealing here with the same idea as when a national court relies on a comparative law analysis to reach a decision. In that case, the normative value of the rule according to which the decision is made, its legality really, results from the court’s own national legal system (by dint of judicial law-making), not from those legal systems where the solution was found.40

Arbitrators applying the lex mercatoria distill rules and principles from various national legal systems, and possibly from international law as a legal system or a set of legal systems. Then they assemble and combine these rules and principles, and possibly reinterpret them to better fit the particulars of international commerce.41 The norms are then applied in their new identity. In the process, as the sundry quotations above explain, these rules and principles are uncoupled from  (p.109) their original source of legality, namely the relevant national and international legal systems.

Let us look at this from a slightly different angle. The foregoing implies that when an arbitrator applies the lex mercatoria, he or she applies a law and not merely law. That contention may be in contradiction with those legal provisions (introduced for instance in France, the Netherlands, and Switzerland in order to circumvent the question of the lex mercatoria’s nature as a legal system) that allow arbitrators to apply “rules of law,” as opposed to “the law” or “a law.”42 But recall from Chapter 5: what legal provisions provide, that is what certain legal systems say (relative legality), has no bearing on an analytical examination of what is law (absolute legality).

I mean “a law” here in the sense that it is a given instantiation of “law,” marked by an element of cohesion to which I will return in a moment, and more extensively in the next chapter. “Law” can refer to a disparate collection of rules belonging to discrete legal systems (for instance national legal systems). These rules would, here, obtain their legality from these different legal systems. Consider an arbitrator applying the (national) law of country A to the validity of the arbitration agreement, the law of country B as the law governing the arbitration, and the law of country C to the merits of the dispute. This arbitrator would be applying law (or laws), but not a law. Or consider the situation called “dépeçage”: if the parties elect several national laws that apply each to one specific legal question, for instance to contractual versus non-contractual liability, to the validity of a patent versus the validity of a license, and so on.43 “A law,” by contrast, is an organic totality, thus characterized by an element of cohesion, which has a single source of legality.

Brutally simplifying for the sake of clarity, the idea is that the lex mercatoria is, in the current approach, understood as being the result of combining an array of national legal systems and using the resulting product as a new, separate normative entity.

These points inform the answer to the question asked above: what is a method of selection of rules within the arsenal of conceptual instruments available to examine or assess the legal character of a normative phenomenon? Or rephrase the question: what is something that determines which norms belong to a law? One simple answer offers itself convincingly: Hart’s distinction between primary and secondary rules.44 (Recall: primary rules are rules of conduct, providing what the addressees are required and permitted and empowered to do. Secondary rules determine, among other things, the pedigree that primary rules must have in order to belong  (p.110) to the same legal system as the secondary rule. Secondary rules that do just that are more specifically called secondary rules of recognition. Secondary rules create the “element of cohesion” adumbrated above when distinguishing between law and a law.)

To the implications that follow. First, let us see that a method of rule selection is a norm, since a norm is a statement that contains prescriptions or imperatives.45 Second, and more precisely, a method of rule selection is nothing more and nothing less than a norm of recognition of other norms: a secondary rule of recognition. Gaillard himself suggests as much when he writes that “lex mercatoria should be defined today by its sources…as opposed to its content.”46 Indeed, a “definition according to sources” is a definition according to the object of secondary rules of recognition: a secondary rule defines the pedigree that a norm must have, where it comes from, or again, what its recognized sources are. A national legal system, for instance, is typically “defined by its sources,” by what the officials of the legal system in question say belongs to the system and what does not. It is generally not defined by any content of any rule. A non-legal normative system, on the other hand—more specifically one that does not have secondary rules of recognition—cannot be defined by its sources, as the sources are left undefined by the lack of secondary rules.

The lex mercatoria as a method of rule selection really fits quite neatly under a more elaborate and precise definition of the rule of recognition than the one I have just given. As Matthew Kramer writes, “the Rule of Recognition in any legal system exists as a set of normative pre-suppositions that underlie and structure the law-ascertaining behavior of the system’s officials. It is an array of norms on the basis of which the officials determine what counts as legally binding and what does not.”47 Indeed, the lex mercatoria as a method of rule selection underlies and structures the law-ascertaining behavior of arbitrators when they decide a case in application of the lex mercatoria. The lex mercatoria as a method determines what will count as legally binding and what will not.

Now, the presence of such secondary norms—regardless how specific or vague they are—is precisely, at least in the dominant Hartian approach, what distinguishes a legal system from a social normative system.48 This implies that the view according to which the lex mercatoria is a method for the selection of rules to generate a law which is independently of a legal character necessarily relies, at its most foundational level, on the implicit idea that the lex mercatoria is in fact a legal system. The arbitrator is the official of the lex mercatoria’s legal system. He or she  (p.111) determines, in application of the secondary rule of recognition that is the method, which norms belong to the system.49

A brief recap. We have seen that the lex mercatoria must be a law, even in the approach that considers it to be merely a method. This has led us to the conclusion, by logical inference from the dominant Hartian approach to law, that the lex mercatoria must rely on the assumption that it is a legal system of its own.50

2.2 The lex mercatoria as just rules

If the lex mercatoria is not a method of decision-making, can it be a set or repertoire of legal rules without amounting to a legal system? I think it cannot, and the following explains why.

The idea that the lex mercatoria is a set of legal rules is not necessarily divorced in practice from the idea that it is a method of decision-making. But it can and should nonetheless be distinguished analytically. The main conceptual difference resides in the obliqueness, in the preceding approach (method) as opposed to the current one (repertoire), of the reliance on readily identifiable rules. It took place in the preceding approach through the intermediary step of the “method.” Here it happens directly. This difference sheds some additional light on the general question of the nature of the lex mercatoria, as will become plain in the subsequent discussion.

That the lex mercatoria is a set of legal rules but not a legal system was the conventional wisdom before the publication of Berthold Goldman’s first article on  (p.112) the lex mercatoria.51 (That article started the “trench warfare”52 or “war of faith”53 that characterized the subsequent discussions of the lex mercatoria.54) It is also the conception of certain more contemporary authors, more or less explicitly.55 In essence, the position can in fact be attributed to all those who evoke and recognize the existence of “principles and rules of transnational law”56 in the realm of international trade and commerce, while denying that they amount to a legal system.57 It is also the position taken by those legal texts that have introduced the language “rules of law” instead of (or in addition to) “the law” or “a law”58—such as certain national arbitration laws,59 institutional arbitration rules,60 the UNCITRAL Model Law on International Commercial Arbitration,61 and the  (p.113) Convention on the Settlement of Investment Disputes between States and Nationals of Other States (ICSID Convention).62

It is uncontroversial that a repertoire of rules “recognized in international trade independently from their enactment by any given state”63 does indeed exist.64 It is further uncontentious that there have been “countless applications of transnational rules by international arbitrators since far before the debate over the concept [of lex mercatoria] even began.”65 We are also on safe ground when saying that there is a “discrete body of transnational commercial norms,”66 that transnational commercial rules can effectively be uncovered, being “drawn from international arbitral and contract practice, backed up by comprehensive comparative references.”67 Klaus Peter Berger, among others, has satisfactorily established the existence of such rules by empirical studies.68 It seems fair to say, as he does, that the lex mercatoria is consequently “capable of being codified in norm-like principles and rules together with commentary-like explanations, thus providing international legal practitioners with a means to apply the lex mercatoria in everyday legal practice.”69 Or, as Harold Berman and Felix Dasser argue, whatever our theoretical framework is, it “should not stop us from seeing what is right in front of our noses,” namely “the factual existence” of rules and principles that are applied in practice.70

In sum, the question of whether the lex mercatoria exists as a set of rules seems to deserve a clean positive answer.

(Notice that this says nothing about the ascertainability of such rules by commercial actors, or their usefulness or substantive completeness. These are distinct questions. Briefly on the completeness argument, since it is raised occasionally in relation to the lex mercatoria: clearly, the substantive completeness of a normative system is not a necessary feature of legality. It is not because a normative system’s official, while applying the norms of that system, determines that he or she has to regularly pronounce a non liquet that the entire system should be denied its legal character.  (p.114) A very incomplete system would merely be quite meaningless. In any event, it is not because a normative system is not composed of very many norms that the system is necessary incomplete. Interpretative proficiency goes a long way towards applying a small number of norms to a very large number of situations. That question has often been discussed in the field of general international law, where it is not considered a matter of the system’s legality.71 In jurisprudence, and this is a problem of jurisprudence, the proper question here is whether the lex mercatoria is virtually comprehensive, which is a clearly distinct question. But again we should not be concerned and move on, for virtual comprehensiveness should be abandoned as a feature of legality, as we have seen in Chapter 4.)

Now, would it be safe for lex mercatorists to simply back down one step and argue that, granted, the lex mercatoria may not exist as a legal system, but it is a repertoire of legal rules? Clearly, they may say, it is not a mere “doctrinal creation”:72 look at the empirical studies, it is used in practice. Can they end the controversy by saying that the lex mercatoria is simply a set of “rules of law,” and not a legal system? A priori, one would be tempted to grant them that.

But wait and consider this. These “rules of law,” clearly, are applied not as norms of one or several specific national legal systems. That would have made the rules rules of law because they would be ascribed to those legal systems. No, these rules are meant to be legal for another reason. What would this reason be?

Or again, if it seems quite agreeable that there are transnational commercial rules, why would they be legal, of a legal nature? What is it that would make such rules legal rules?

One theoretical construct, meant to provide an answer to the question of the source of the legality of the lex mercatoria as a set of legal rules but not a legal system, can be found in a natural law approach. Thomas Carbonneau, for instance, considers that the lex mercatoria, which he maintains “includes natural law principles,” is simply “part of the bargain in international contracts.”73 The lex mercatoria, in that sense, would intrinsically be part of international commerce as a social phenomenon. International commercial actors would have rights flowing directly from their commercial activity, regardless of the particulars of the transaction, the will of the parties and what any rule of black letter law provides. These  (p.115) rules would simply flow from values that pre-exist human normative decisions and are independent of them.74

Incidentally, this natural law approach led Carbonneau to argue that the lex mercatoria is hierarchically superior to national laws and trumps them. This is indeed consistent with the idea of natural law: individuals have certain inherent rights by the mere fact that they are human beings; the relevant rights are those pertaining to the field of activity in question (for instance: commercial rights for commercial activities).75

In such an approach, the determinant criterion of legality is the legitimacy of a rule, that is its moral estimableness or conformity with some higher moral order.76 For example, the reasoning would be that we consider certain rights to be fundamentally legitimate (in other words morally indispensable) and that, therefore, they form part of “natural” human rights or the “natural” regulation of international commerce. Principles such as pacta sunt servanda, therefore, would typically be a legal principle, not because it may be found in any or every national legal system, but because it is intrinsically legitimate and morally laudable.

Such an approach faces three issues. First and most importantly, it would hardly be workable, as what constitutes a profoundly legitimate right or what is a profoundly legitimate rule is open to much controversy, and thus hardly predictable. When hardly predictable rules trump the much more predictable rules of national legal systems, the result can barely be welcome. Can businesspeople sit down and wait until moral philosophers agree on what is really morally estimable in their commercial relations? That does not make sense.

Second, it would produce only very few norms for international commerce. Many rules necessary for the smooth operations of international commerce are not particularly estimable from a moral point of view and simply serve to coordinate behavior (consider the decisive time for the transfer of risks in a sale of goods, for instance).

Third, morality is simply not a convincing necessary element of law: there have been legal regimes in history that were clearly evil but were nonetheless generally recognized as legal regimes.77 A natural law approach to the lex mercatoria appears unsatisfactory and inappropriate.

The second theoretical construct that may be called in to ground the legality of the lex mercatoria as a set of legal rules requires to take an approach inspired by legal realism.78 In substance, the idea is to focus on effectiveness: a legal rule is a rule of  (p.116) conduct that is effective, one that is followed in practice.79 If such an approach were adopted, the rules of the lex mercatoria would be those norms that are followed in practice by international commercial actors. We might initially be content with such a proposition. But a moment’s thought leaves us with a sense of weariness, when we realize that we are losing all sense of what law is.80 Indeed, is brushing one’s teeth in the morning—a norm undoubtedly followed by international commercial actors—a legal norm? Is shaking hands when a deal is done a legal norm? How many people have to follow a rule before it becomes legal? For how long? What if a practice widely spread in certain circles (think of dodging taxes) is clearly in violation of black letter law rules? Where is the distinction to be drawn between legal norms and social norms?

As I have said in the opening lines of this chapter’s first main section, the only approach to legality that truly is workable in practice for the identification of non-state law is legal positivism. Again, I do not mean positivism in the classical conception of legal positivism that sees law only in states. There would be no point there in trying to think of stateless law. I mean it in the sense of the formal criterion of a norm’s belonging to a legal system.

This means that, using Hartian terminology, the norm must succeed in the test set by a secondary rule of recognition. A social norm becomes legal if it is endorsed by an institution of the legal system, if it is reinstitutionalized or restated in such institutions, if it is recognized by an official of the legal system to which it then belongs (the arbitrator, in the case of the lex mercatoria). Such endorsement or reinstitutionalization or recognition must occur according to the applicable rule of recognition (the “method” in the language used earlier in this chapter). To apply a rule of recognition is to verify authoritatively that a norm has been taken over into the system through the operation of some acceptance by officials of the system in question.81

Again: the legality of a norm follows from its belonging to a legal system, which is determined in application of secondary rules. Thus there must be a secondary rule of recognition in the first place. But are there really rules of recognition in the system or systems of international arbitration? How do they operate? Is it enough for a legal system just to have secondary rules of recognition? These will be questions for the next chapter.

For the time being, we should remember that rules not part of any legal order are not legal. The UNIDROIT principles are not, per se, legal rules.82 (Just to be clear  (p.117) to those who tune in now and have missed the first part of this book: “legal” does not mean, here, “relating to the field of law,” as in “legal thinking” or “legal tradition.” Such an understanding of the word “legal”—in which sense the UNIDROIT principles are straightforwardly legal—is entirely unrelated to the current discussion.) General principles of law too, as any other set of rules, cannot be legal in isolation.83

In sum: the question whether the lex mercatoria exists as a set of rules seems clearly to deserve a positive answer. The question whether such rules are legal in nature, in the absence of the lex mercatoria being a legal system, yields an answer that is just as clear, though negative. Legality obtains only within a legal system; what does not belong to a legal system is not law. Put differently, the question of the nature of the lex mercatoria always boils down to this: is the lex mercatoria a legal system or not? There is no way around it.

