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Abstract and Keywords
Chapter 5 analyses the dispute over rights protection in United Nations sanctions to elucidate emerging structures of postnational law. This dispute, which pitches high politics—security—against diverse interpretations of fundamental rights, brings out the increasing enmeshment of layers of law in a particularly pointed way, exemplified here in UK and EU law and jurisprudence. Courts in these jurisdictions have developed very different approaches to the broader challenge this enmeshment represents, ranging from monist/constitutionalist to pluralist visions, and from clear assertions of supremacy of the international, regional, and national levels to more accommodating attitudes. The overall picture here is again pluralist, but despite the high stakes and the substantial diversity in approaches, it has not proved to be unstable. Challenges to the UN regime have failed to produce serious non-compliance, and the pluralist contestation over fundamentals has generally been buffered by an accommodating, pragmatic mode of cooperation.
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[bookmark: acprof-9780199228317-div1-46]In the previous chapter, I have analysed a relatively benign case. Human rights, though often enough controversial, generally have such a positive connotation that a multiplicity of human rights regimes may appear simply to multiply the good: to add further layers of protection for the individual, something that in liberal times seems desirable anyway. And the cases in which European and national conceptions of rights have led to clashes between those layers were mostly of limited political salience; their ultimate lack of resolution in a pluralist order could then appear as of little consequence. Moreover, those conflicts all occurred on the background of remarkable homogeneity: with some exceptions, the European human rights regime evolved among countries with similar political systems and social values. And even though the accession wave of the 1990s has led to greater diversity, the core of the regime has remained in place. This fact may have paved the way for a relatively stable pluralist order—in line with Carl Schmitt's dictum that in federal systems the site of ultimate authority can be left undecided only if society and politics are sufficiently homogeneous.1
If this were true, pluralism would hardly present a suitable model for the postnational order beyond a few relatively cohesive regions. Yet I have argued in Chapter 3 that it is precisely the pronounced diversity of the global order that makes pluralism attractive there, and it is in the following two chapters that I seek to inquire in greater depth into the promise and problems of pluralist structures in the global context. This chapter will begin by examining the UN sanctions regime in its context of international, regional, and national law. The next chapter will then turn to the example of global risk regulation and analyse the interplay of different layers of law around the dispute over trade and genetically modified organisms, focusing on horizontal exchanges between World Trade Organization (WTO) law and the Biosafety Protocol as well as their interaction with European and national law.
[bookmark: p154](p.154) If the European human rights regime was an ‘easy’ case, global security governance is quite the opposite. The issues UN sanctions deal with are highly politicized, go to the core of essential state functions, and are often of significant salience in domestic as well as international discourse. If there is an area where one would expect a pluralist order to run into serious obstacles, it is probably this one. Yet as we will see, not only has the regulatory intensity of the field led to a serious enmeshment of different layers of law and thus challenged classical dualist conceptions to a particular extent; ithas also produced a pluralist order that has helped reflect and accommodate the serious tensions between actors and policies that are characteristic, and natural, in an area of such salience.
The chapter proceeds in three steps. It first sets the scene by outlining the shape of the UN sanctions regime and its transformation over the last fifteen years. In the second step, it goes on to explore the interaction of legal orders and governance regimes around the issue of sanctions, showing the degree to which layers of law are enmeshed yet not integrated into a coherent whole. Courts have approached this enmeshment with very different strategies, and I use examples from courts in the United Kingdom and the European Union to illustrate how they seek to shape, and cope with, the pluralist legal environment they inhabit (and help create). This is contrasted with the ways by which the EU's internal pluralism has been created and formed, reflecting similarities and differences in structures and judicial visions. The third step uses the case of the sanctions regime to continue the inquiry, begun in the previous chapter, into the stabilizing vel destabilizing force of pluralism. As we will see, pluralism appears here less as the cause of the relative instability of the overall sanctions regime than as an expression of underlying, political rather than institutional, obstacles to cooperation.
[bookmark: acprof-9780199228317-div1-47]I. THE TRANSFORMATION OF UN SANCTIONS ADMINISTRATION
[bookmark: p155]In the course of the last two decades, the character of ?UN sanctions has changed radically, and so have the administrative structure and legal framework in which they operate.2 This is due in part to the increasing normalization of (p.155) economic enforcement measures.3 During the Cold War, the UN Security Council adopted sanctions infrequently (only against Southern Rhodesia and South Africa), and their implementation was largely left to ad hoc, exceptional arrangements. Since 1990, in contrast, they have become a common tool of UN action—the Security Council has used them in more than twenty cases, and in 2010, eleven sanctions regimes were in place simultaneously, many of them involving a variety of particular measures, such as travel bans, asset freezes etc.4 This has raised the challenge of implementation significantly, but it has also provided an impetus for the normalization and consolidation of structures, both within the UN and in member states.
Yet sanctions have not only increased in scope and extent, they have also undergone a transformation in substance. The sanctions regimes of the early 1990s were aimed at economically isolating the target countries and thereby exerting maximum pressure for behavioural change. Thus, in cases such as Yugoslavia, Haiti, and—most prominently—Iraq, the Security Council adopted ‘comprehensive’ economic measures, requiring member states to cut all economic relations with the countries concerned.5 This had only limited success and disastrous humanitarian consequences, discrediting the sanctions for years and leading even then UN Secretary-General Boutros Ghali to call them a ‘blunt instrument’.6 The Council responded with a phase of low activity, before it turned in the late 1990s from ‘comprehensive’ to ‘targeted’ (or, rather euphemistically, ‘smart’) sanctions. Rather than affecting the economy and population as a whole, these were designed to hit particular individuals by freezing their financial assets and banning them from travelling abroad.7
[bookmark: p156]While alleviating humanitarian concerns, targeted sanctions raised doubts about their effectiveness, and round after round of expert consultations was (p.156) convened to tackle the issue.8 Because the impact of these relatively light sanctions depends in large part on comprehensive implementation, the Security Council also stepped up its efforts to monitor and control how the measures were applied. This began with the creation of monitoring teams to identify shortcomings and, in some cases, actual violations; involved the establishment of expert groups to advise the Council's sanctions committees on the general design of the measures; and led to broader steps to improve states' capacity to implement their obligations on a practical level.9 All this went furthest in the area of terrorism where the Council targeted hundreds of individuals and entities and also established, with the Counter-Terrorism Committee (CTC) and the Counter-Terrorism Executive Directorate (CTED), new bodies to help anchor counter-terrorist measures in member states' legal and administrative structures.10
[bookmark: p157]As a result, the UN sanctions regime today bears little resemblance to the classical ways in which international law is created and implemented. First, of course, rules are made not by agreement and ratification of the states concerned, but by a fifteen-member body on the basis of majority voting. For most states, this means little influence on the shape of their obligations.11 Secondly, states' freedom to determine the mode of implementation has become increasingly circumscribed, as the rules have become ever more precise and are concretized further by the sanctions committees and the CTC through monitoring and the development of best practices. What is more, the CTC, in its mission of capacity-building, conveys a distinctive vision of administrative organization as a basis for a state's ability to fulfill its obligations, thus providing a push for ‘good governance’ reform in many countries.12 Thirdly, the turn to targeted sanctions has given Security Council (p.157) action itself an administrative character: individuals are directly affected by a public listing (at least in their reputation); and even insofar as member state implementation is necessary to give measures effect (as is the case for asset freezes and travel bans), states' action is reduced to a subordinate, non-discretionary role in the overall administrative machinery directed by the Council and its committees.13
[bookmark: p158]This transformation has significantly reduced the distance between national and international law in this domain, and it has in practice led to an increasing enmeshment between those layers, a point I will return to in the next section. It has also shifted the focus of human rights concerns. The comprehensive sanctions of the 1990s had triggered critique mainly from the angle of economic and social rights, reflected in the fact that the UN Committee on Economic, Social and Cultural Rights issued a General Comment on the issue in 1997.14 Given the transboundary nature of the problems and the difficult issues of causality and responsibility, the human rights critique faced serious obstacles at the time.15 The focus shifted with the move to targeted sanctions as their effect on the designated individuals was intentional and more immediate, thus triggering interference with civil rights ranging from the protection of property to the right to privacy and free movement, and often raising concerns about due process and procedural rights.16 As we will see, this new constellation brought the Security Council into the spotlight of constitutional and administrative lawyers and of domestic courts, normally unconcerned by phenomena beyond the national (or in case of Europe, EU) realm. This new attention is evidence of the growing linkages between the different layers of law and institutions, (p.158) and it seems to have played a part in the Security Council's growing awareness of, and eventual response to, the human rights critique.
Initially, the Council barely paid attention to those human rights issues. Regarding itself as a political, diplomatic body, it situated its sanctions regimes in the context of international security and intelligence rather than in that of administration and fair procedures.17 Complaints about its designation of particular individuals, which intensified soon after it added many to its list of Al-Qaeda/Taliban targets after the attacks of 9/11, were thus dealt with in the typical diplomatic fashion of confidential intergovernmental approaches.18 It took the Council until late 2002 to respond to increasing pressure and court cases in member states to establish a first procedure for delisting individuals.19 Yet this procedure did not define the relevant standards or offer individuals access to the sanctions committee, and over the next few years, discontent among both non-governmental organizations (NGOs) and governments grew. It found reflection in the report of the UN High Level Panel on Threats, Challenges and Change in 2004,20 and then also in the World Summit Outcome document in 2005, which called for ‘fair and clear procedures’ in sanctions administration.21
[bookmark: p159]Pressure intensified in 2006 when the UN Secretary-General, a Special Rapporteur of the Commission on Human Rights, and eventually also the General Assembly called for procedural reforms and greater accountability.22 (p.159) In response, the Security Council acknowledged the need for change, instituted a ‘focal point’ to which individuals could direct their request for delisting, and clarified some procedural standards.23 The procedure was further strengthened in 2008,24 yet still without instituting any form of independent review or a true, effective opportunity for appeal by an individual. The decisions on listing and delisting continued to be taken by consensus in the Sanctions Committee and were not subject to outside scrutiny.25 Unsurprisingly thus, the human rights critique did not go away, was taken up by the UN Human Rights Committee in the 2008 Sayadi case,26 and vindicated by domestic courts, for example by the European Court of Justice in its famous Kadi judgment which I will discuss below in greater detail.27 An English High Court judge found the procedure did ‘not begin to achieve fairness for the person who is listed’,28 and a Canadian federal judge went so far as to state that the situation was ‘for a listed person not unlike that of Josef K. in Kafka's The Trial, who awakens one morning and, for reasons never revealed to him or the reader, is arrested and prosecuted for an unspecified crime’.29
[bookmark: p160]Faced with those challenges and wary of further litigation in courts around the world, especially in Europe, the Security Council responded by delisting further individuals and instituting another round of reforms. It did not go as far as establishing an independent review panel, called for by many states and observers, but instead put into place an Ombudsperson competent to receive delisting requests, discuss them with members of the Sanctions Committee, (p.160) inquire into their merits, and present a report to the Committee as a basis for its decision.30 In the interplay of increasing pressure and gradual concessions, however, this step is unlikely to be the last. Domestic courts, now aware of their influence, continue to press for more. The new UK Supreme Court, for one, ‘welcomed’ the improvements but still saw them as falling short of providing an effective judicial remedy.31
[bookmark: acprof-9780199228317-div1-48]II. SANCTIONS AMID A MULTIPLICITY OF LAWS
[bookmark: acprof-9780199228317-chapter-5-div2-57]The contestation over fair procedures in sanctions administration is part of the broader debate about the relationship of security and human rights that has regained intensity in the wake of the 9/11 attacks.32 Its peculiarity derives in part from the fact that the different elements of this broader debate are reassembled here as a competition not just of countervailing principles within one legal order, but as a contest between legal orders the relationships between which are far from clear. The different institutions involved face the task not only of defining a substantive position but also of positioning themselves, and the legal order(s) of which they are part, vis-à-vis others, thereby engaging in far-reaching, principled argument. As we will see, different courts have responded to this challenge in very different ways, and quite a few of them have, in one way or another, sought to transcend the classical, dichotomous concepts of monism and dualism and tried to shape a suitable strategy for navigating in a world of plural, but heavily enmeshed, legal orders.
[bookmark: acprof-9780199228317-div2-29]1. The Enmeshment of Laws
[bookmark: p161]As I have pointed out in the introductory chapter, this enmeshment is a pervasive feature of global regulatory governance, triggering conceptualizations such as that of a ‘global administrative space’.33 It is particularly visible in the UN sanctions regime where the classical separation between domestic and international law has come under severe pressure for functional reasons. For not only are Chapter VII measures of the Security Council binding, (p.161) they also require speedy implementation. The legislative process, which typically provides the link between international and domestic law by transforming one into the other, is ill-suited to this task—it is usually too slow to give sanctions rapid domestic effect; and it is also too cumbersome for issues that are often seen as technical and administrative in nature. Extending an arms embargo to yet another rebel group or geographic area, including yet another person on a target list, or establishing a travel ban for those responsible for yet another conflict are often matters of course, beyond political controversy once the Security Council has decided on them. But they require immediate impact to be effective, and executive implementation may appear as more adequate to the task.
As a result, the structures and institutions of domestic sanctions implementation have evolved significantly since the early 1990s.34 Many countries have introduced framework legislation allowing for the executive transformation of Security Council decisions, taking parliaments out of the process or reducing them to an oversight role.35 In other countries, the same effect is achieved on the basis of delegations contained in existing legislation on foreign trade or immigration.36 Sometimes, legislation or governmental regulations even provide for the automatic transformation of certain sanctions decisions, as we shall see below in the case of the UK. Taken together, this amounts to a normalization of facilitated sanctions implementation through governmental or administrative bodies, resulting in an increasingly immediate effect of Security Council decisions in the domestic realm.37
[bookmark: p162]An impressive example of the resulting maze of legal orders is a recent case in the UK courts, involving individuals hit by different sanctions regimes.38 In our context, the case of G is the most instructive. Upon request of the UK (p.162) government, G had been listed by the Security Council's 1267 Committee39 as suspected of supporting the Taliban or Al-Qaeda. As a result of a remarkable chain of legal instruments, this made him automatically subject to enforcement measures under UK law. These were based on the United Nations Act 1946 which grants the UK government wide implementation powers: 
If…the Security Council of the United Nations call upon His Majesty's Government in the United Kingdom to apply any measures to give effect to any decision of that Council, His Majesty may by Order in Council make such provision as appears to Him necessary or expedient for enabling those measures to be effectively applied…40
The government had made use of these far-reaching powers on many occasions and come to act routinely on this basis whenever the Security Council enacted new sanctions.41 As regards Security Council action against terrorism, it had created an especially tight link. Its Al Qaida and Taliban (United Nations Measures) Order 2006 (AQO) subjected to financial measures every ‘designated person’, including ipso facto all persons listed by the Sanctions Committee, thus granting such listings direct effect in the UK legal order.42 As a result, after his UN listing, G's bank accounts in the UK were frozen immediately.
When G sought to contest these measures in court, he learned that the AQO provided for judicial review on the merits only against designations by the Treasury, not against those automatically following from Security Council listings. Because of a lack of alternative channels of appeal in the UN context, this would have completely deprived G of meaningful review options. The Court of Appeal decided to reinterpret the AQO, despite its clear language, and make merits review available to G. Both the High Court and the Supreme Court found such a construction impossible and quashed the AQO for lack of effective review mechanisms.
[bookmark: p163](p.163) There is no need to examine the (in part quite convoluted) reasoning of the courts in detail, but it is important to highlight how multiple layers of law mattered for their decisions. Domestic and international law were not only intertwined on the sanctions side, they were also tightly linked on the opposite side, that of human rights. For a right to an effective remedy exists in UK law, apart from common law foundations, mainly on the basis of the Human Rights Act (HRA) which incorporates the European Convention on Human Rights (ECHR). In the interpretation of the House of Lords, the HRA does not ‘domesticate’ the Convention but refers to it as an international law document43—implying that international legal limits to Convention rights are transposed into UK law too. This also applies to the limits imposed by the UN Charter and especially its Article 103 which provides that in case of conflict, obligations under the Charter—including those created by the Security Council on the basis of its delegated powers—prevail over other international agreements. Thus, insofar as sanctions measures conflict with rights under the ECHR, the former enjoy primacy—and not only under international law, but because of the linkages, also as a matter of UK law.
Both the High Court and the Court of Appeal recognized this, but did not for this reason disregard Convention rights altogether. For the House of Lords had held in a previous judgment concerning detention in Iraq that, despite Article 103, such conflicts should as far as possible be resolved by reconciliation—by attempts at interpreting Security Council resolutions in a rights-friendly way and by using discretion in implementation in accordance with the ECHR.44 In the present case, the lower courts regarded such a reconciliation as possible: the measures could be examined on the merits; only the remedy needed to be limited to avoid conflict. If the court found the complaint justified, it could thus not order the government to lift the asset freeze; it could only require it to pursue delisting in the sanctions committee.45
[bookmark: p164]I have presented this case to highlight the entanglement of various layers of law. G's asset freeze is the result of a Security Council determination imported automatically into UK law and—through a designation by the European Commission—also into EU (and consequently domestic) law. And his remedies against it are based on a mélange of the common law, the UK (p.164) Human Rights Act and the ECHR, though these again oscillate between domestic and international law and find their limits in the primacy of the UN Charter (though ultimately only in the sovereignty of the UK parliament). The High Court and Court of Appeal grappled hard to structure their argument, and the ‘conciliation’ solution is certainly an attempt not to press the issues of principle—of hierarchies and distinctions between legal orders—too hard. This is typical English judicial style, but it also reflects the intricacies of the matter and a particular caution of the courts. They could have found in favour of merits-based judicial review also on the basis of the common law alone—in fact, much of the argument before the court turned on this issue. This would have avoided the difficulties with international law caused by the reliance on the HRA and the ECHR.
It is this common law course that the UK Supreme Court ultimately embarked upon. It recognized the limitations on HRA arguments because of Article 103 and decided not to address them pending clarification of the matter by the Grand Chamber of the European Court of Human Rights. Instead, it founded its judgment primarily on the common law principle of legality, which for serious interferences with certain rights requires a basis in parliamentary statute. In the view of the Supreme Court, the United Nations Act 1946 was not specific enough to provide such a basis; the AQO thus had to be quashed.
Though important for stressing (and clarifying) separation of powers issues, the Supreme Court judgment largely avoids the difficult issues at the intersection of the different layers of law. It decides the case on narrow grounds, in a minimalist fashion,46 and its main effect is to move the proceedings a step back, forcing the government to secure a more explicit legislative grounding. The government did so just two weeks after the judgment, at least in temporary fashion, and thus avoided non-compliance with UN resolutions.47 But as the legislation merely re-enacts the orders quashed by the court, it raises the same substantive questions about the protection of rights and judicial review—questions left open by the Supreme Court, to be addressed in future adjudication. The 2010 judgment is so far little more than a warning shot.
[bookmark: p165]Overall, thus, the UK courts have taken a cautious approach. They decided not to adopt the confrontational course of insisting on the supremacy of domestic rights which, as we shall see shortly, was taken by the European Court of Justice (ECJ). They instead either postponed a decision on the substantive issues (as the Supreme Court did) or situated their solution in the (p.165) midst of a pluralist web of legal orders. They thus acted more in the spirit the ECJ's Advocate-General, Miguel Maduro, had advocated in his opinion in the Kadi case: 
In an increasingly interdependent world, different legal orders will have to endeavour to accommodate each other's jurisdictional claims. As a result, the [ECJ] cannot always assert a monopoly on determining how certain fundamental interests ought to be reconciled.48
The enmeshment of different legal orders does not do away with their distinctive natures: they continue to rely on different sources, Grundnormen, and substantive principles. From a theoretical perspective, all those outside norms are not a necessary, only a contingent part of the UK's legal order—the UK could have refrained from an automaticity in listing and could have insisted on its autonomy in determining who is sanctioned and when. In practice, though, these options were hardly real in today's interwoven legal and political structure. Just as monism does not capture the distinctness of the parts of that order, dualism overstates their separation. What is far more interesting, then, are the efforts at coordination and distancing that characterize their relationships. The winding argument, the avoidance of statements of principle, and the quest for reconciliation we have observed in the UK courts is a reflection of precisely such an effort. It is the search for a judicial voice in a new, pluralist context.
[bookmark: acprof-9780199228317-div2-30]2. Pluralism and Principle in the Judicial Response to Sanctions
[bookmark: p166]Other courts have adopted a more principled stance on the structural questions involved. I cannot analyse all the relevant jurisprudence in detail here49 and will instead focus on two decisions from the EU context that exemplify the opposing positions and help clarify the difficulties when courts undertake the task of determining the relationship between the different layers of law in a systematic way. They have also attracted the strongest political (p.166) attention, including by the 1267 Committee's Monitoring Team,50 and are thus worth analysing in some detail.
The contrasting judgments stem from the same proceedings in the EU courts, brought by, among others, Yassin Abdullah Kadi, a Saudi businessman whose European assets had been frozen following his listing by the 1267 Committee soon after the 9/11 attacks. As I have mentioned above, the transformation of Security Council decisions into EU law is not automatic; it requires a Commission regulation, which in Mr Kadi's case was adopted two days after the UN decision.51 This regulation, together with the Council regulation on which it was based, formed the object of Mr Kadi's challenge in the European courts; he argued that he had been listed mistakenly, had no effective way of appealing this decision on the international level, and that his rights to a fair hearing and to effective review as well as his property rights were infringed.
The European Court of First Instance (CFI) approached the issue from a largely monist angle.52 Because it constructs a comprehensive, hierarchically ordered system of which EU law is a part, it can also be characterized as a ‘constitutionalist’ approach.53 For the CFI, even though the EU is not a member of the UN, the EC Treaty had to be read as limited by member states' obligations under the UN Charter. This followed from both general international law, which through Article 103 of the UN Charter established a primacy of the Charter over other obligations, and from the EC Treaty itself, which in Article 307 provides that pre-existing rights and obligations of members under international agreements shall not be affected by the Treaty's entry into force.54 Moreover, the EU was now exercising powers previously exercised by member states and had entered into their obligations in this respect. The Court thus found 
[bookmark: p167]first, that the Community may not infringe the obligations imposed on its Member States by the Charter of the United Nations or impede their performance and, second, that in the exercise of its powers it is bound, by the very (p.167) Treaty by which it was established, to adopt all the measures necessary to enable its Member States to fulfil those obligations.55
The hierarchy of norms under international law thus continued in EU law, and the CFI regarded an exercise of judicial review powers as contrary to the norms of UN law which enjoyed primacy. It therefore rejected the claim of the applicant that it should apply EU fundamental rights standards to the Commission's listing decision. However, it allowed for limited judicial review in order to establish whether the listing decision by the Security Council contravened higher norms of international law, namely ius cogens—this was possible in the Court's view because peremptory norms of international law also limited Security Council powers, and Security Council resolutions that violated them could accordingly not bind the EU or its member states so that the initial rationale against judicial review would no longer apply. Even though the CFI took a very generous view of what norms ius cogens encompassed, it eventually rejected the applicant's claims.
[bookmark: p168]The recourse to peremptory norms and their extensive interpretation may have been a warning shot to the Security Council, indicating that despite the limited ambit of judicial review European courts might decide to intervene at some point.56 But as with a largely parallel judgment by the Swiss Federal Court,57 this threat was widely regarded as weak and the decision as an abdication of judicial power in the face of sanctions decisions of the Security Council.58 This challenged some common alliances—human rights activists, typically much in favour of an internationalist, constitutionalist approach of the kind the CFI defended, were now very critical of that general stance, while those keen on security interests, usually more (p.168) nationally minded, grew fonder of an international law that played into their hands.59
Apart from this reconfiguration, the CFI decision follows conceptually predictable lines—in its clear, integrated construction of the global legal order it takes a largely monist turn, without grappling much with the tensions between different parts of the order or efforts at reconciling conflicting substantive rules. A greater awareness of these tensions can be found in the appeals judgment by the ECJ, a judgment that has sometimes been described as epitomizing a pluralist vision.60 I will return later to the question whether it can indeed be described in these terms. Pluralism certainly was an explicit theme in the opinion of the ECJ's Advocate-General—unsurprisingly, as Miguel Maduro had long been a protagonist of pluralist, ‘counterpunctual’ conceptions of the European legal order.61 In this opinion, however, pluralist sensitivities—as in the passage quoted in the previous section—do not engender conclusions different from those to be expected in a classical dualist setting. For Maduro gives pride of place to fundamental rights under European law and relegates international law to a place on the outside, largely irrelevant for decision-making. This is, as he emphasizes, because the Security Council decisions in question are out of sync with European understandings of rights: 
the Court cannot, in deference to the views of…institutions [such as the Security Council], turn its back on the fundamental values that lie at the basis of the Community legal order and which it has the duty to protect. Respect for other institutions is meaningful only if it can be built on a shared understanding of these values and on a mutual commitment to protect them.62
In the end, this simply reiterates the dualist position: 
[bookmark: p169]The relationship between international law and the Community legal order is governed by the Community legal order itself, and international law can (p.169) permeate that legal order only under the conditions set by the constitutional principles of the Community.63
The freeze of Mr Kadi's assets in the EU is consequently assessed on the basis of the same criteria that would have been applied had no Security Council measure preceeded it—an entirely ‘domestic’ solution.
The judgment of the ECJ's Grand Chamber largely follows in this track, even if it is less explicit in its theoretical choices.64 It draws a clear dividing line between EU law and international law, stressing the autonomy of the EU legal order in determining which international legal rules enter that order and at what place in the hierarchy of norms. The ECJ describes international law as important within the EU, for example as binding EU institutions in the exercise of their powers65 and as possibly even trumping primary law in certain cases.66 But it leaves no doubt that under no circumstances will international rules affect the fundamental, constitutional pillars of EU law: 
Those provisions [on international law as part of EU law] cannot…be understood to authorise any derogation from the principles of liberty, democracy and respect for human rights and fundamental freedoms enshrined in Article 6(1) EU as a foundation of the Union.67
The Court thus acts—as it had been invited to do by the Advocate-General68—as a constitutional court, protecting the core of European law from internal and external challenge. This becomes clearest in the summarizing paragraph: 
[T]he review by the Court of the validity of any Community measure in the light of fundamental rights must be considered to be the expression, in a community based on the rule of law, of a constitutional guarantee stemming from the EC Treaty as an autonomous legal system which is not to be prejudiced by an international agreement.69
[bookmark: p170]The ECJ thus claims for itself the power to ‘ensure the review, in principle the full review’70 of the acts that give the Security Council decisions effect, and (p.170) it softens the resulting blow to the international system only by emphasizing that the effect of its judgments are limited to the European legal order and do ‘not entail any challenge to the primacy of [the Security Council] resolution in international law’.71 The two spheres are thus neatly divided, linked only by certain provisions of EU law that open it up to the outside world. Just as under many national constitutions, international law thus imported enters the domestic sphere below the constitutional level, trumping ordinary legislation, not constitutional guarantees.72
Unlike many constitutional courts, though, the ECJ leaves unclear whether and to what extent European standards of rights protection may be modified for the sake of international cooperation. Ever since the German Constitutional Court's first Solange judgment,73 it has become a typical topos in constitutional adjudication to argue that insisting on full compliance of international institutions with the constitutional rules of all member states would unduly inhibit cooperative efforts, and that consequently domestic constitutions should be read as allowing for some flexibility. This approach has also been adopted by the European Court of Human Rights (ECtHR) which in a series of judgments has insisted that member states cannot evade their human rights obligations by transferring powers to international institutions, but that they do not have to ensure full compliance of these institutions with the ECHR, only a standard of ‘equivalent protection’. Where such equivalent protection is generally assured, the ECtHR would only exercise limited scrutiny of the particular acts of the institution in question—as it has accepted to do, for example, vis-à-vis the European Space Agency and the European Union itself, as we have seen in the discussion of the Bosphorus judgment in Chapter 4.74
The ECJ's stance towards the Security Council shows traces of such an approach, but no explicit endorsement. The Court states, for example, that: 
[bookmark: p171]the existence, within that United Nations system, of the re-examination procedure before the Sanctions Committee…cannot give rise to generalised immunity from jurisdiction within the internal legal order of the Community…. [S]uch immunity, constituting a significant derogation from the scheme of judicial protection of fundamental rights laid down by the EC (p.171) Treaty, appears unjustified, for clearly that re-examination procedure does not offer the guarantees of judicial protection.75
It then goes on to explain the shortcomings of the Sanctions Committee listing process, but it leaves unspecified what would have been the consequence of a fairer procedure. Would it have given rise to a ‘generalized immunity’? To a more limited level of scrutiny? And what level of rights protection would have triggered such a consequence—full compliance with EU fundamental rights, or some adjusted standard such as ‘equivalent protection’?
A judgment is not a scholarly treatise and one should not expect too much elaboration on theoretical questions that are not immediately necessary for deciding the case at hand. Commentators disagree on how to interpret the Court's ‘somewhat cryptic’76 statements: some believe they indicate a Solange-style approach;77 others see them as rejecting it.78 It is probably best to understand them as deliberately vague, leaving open the question of whether, and under what conditions, the Court may in the future practise deference to the Security Council or other international institutions with binding powers.
[bookmark: p172]Apart from this point, though, the ECJ's approach in Kadi is entirely domestic—as in the case of the Advocate-General's opinion, the result does not seem any different from what it would have been had an isolated EU measure been challenged.79 It is not a strictly dualist stance because in the reading of the Court, certain obligations under international law form part of the European legal order and even trump secondary Community law. But it is clear that the impact of international law is controlled solely by EU law itself, and insofar as EU law does not import it or imposes limits on its application, international law is of no relevance to the Court. On a theoretical level, this is not unlike what we have found to be the situation in the UK. But in their judicial approaches, the ECJ and the UK courts are worlds apart: while the latter actively seek (or, in the Supreme Court's case, allow for) ways to accommodate the positions of different layers of law, the former insists on the supremacy of European law in its sphere of jurisdiction, and (p.172) the interwovenness of the parts of the global legal order does not really enter the picture.80
The ECJ's judgment nevertheless fits into an overall pluralist structure, one that is characterized by the coexistence of different legal orders, all with their own foundational norms and substantive commitments.81 For it is typical for pluralism that relations with other orders are assessed and governed by each order itself—how they are governed may then vary widely.82 The ECJ's stance may be characterized as one of distance, that of the UK courts as one of greater proximity. All of them—unlike the CFI that tried to construct EU law and international law as part of one, overarching legal order with clear hierarchies and conflict rules—devise frameworks that interrelate foundational difference with practical interaction among different orders. Their strategies for this differ, and they may indeed be strategies: attempts at influencing the evolution of other orders. Yet these strategies are embedded in broader understandings of who should enjoy ultimate supremacy and how far cooperation with the outside should go.
[bookmark: acprof-9780199228317-div2-31]3. Europe's Internal Pluralism
The discussion so far has made it seem as if international law were the only ‘outside’ the ECJ needed to position itself towards. It was certainly the only explicit one in Kadi. But in the background—both practically and theoretically—loomed others that could also have created difficulties for the court: domestic constitutional orders. As Jo Murkens has highlighted, the strong insistence on fundamental rights and on the autonomy of EU law can be understood as an attempt by the ECJ to ward off potential challenges by national courts. For had it let the contested EU regulation stand, domestic constitutional courts may have seen it as their duty to intervene and protect the human rights anchored in their constitutions, challenging the supremacy of European law in the process.83
[bookmark: p173]This was no merely academic risk; after all, the ECJ has been under the supervision of domestic courts ever since the German Constitutional Court, in the above-mentioned Solange judgment of 1974, announced that it would (p.173) scrutinize European Community acts for fundamental rights violations unless the EC developed a satisfactory system of human rights protection.84 Twelve years later, the German court recognized the progress the ECJ had achieved and retreated to a role in the background, without however relinquishing its right to resume closer scrutiny should the situation change.85 And from time to time, it has fired warning shots, also outside the area of fundamental rights, to rein the EU in when it appeared to have gone too far—the notorious Maastricht judgment is only the most prominent among them.86
The German court was not alone with this stance; other constitutional courts followed suit and reinforced the challenge to the ECJ.87 The conflict was, of course, about much more than the correct interpretation of rights—it was about who was entitled to decide on the right interpretation (national or European judges) and what legal order was ultimately controlling (national or European). For the national courts, EU law derived its foundation from the various national legal orders of member states and had not been able to cut this umbilical cord; it was up to the member states to define the conditions and limits for EU competences and for national courts to police that these limits, contained in national constitutions and in the treaties by which powers had been transferred, were respected.
[bookmark: p174]From this perspective, the supremacy of European law, already claimed by the ECJ in the 1960s, had to appear as conditional. This did not change when the 2004 draft constitutional treaty sought to anchor supremacy explicitly.88 The treaty left some room for the argument that the supremacy (p.174) clause only applied to the ordinary law of member states, not to their constitutions. And because of an additional declaration to the effect that the clause merely reflected the jurisprudence of the ECJ, it was unclear to what extent it could be interpreted as a major element of change.89 Doubts in this respect were confirmed when both the French Conseil constitutionnel and the Spanish Tribunal Constitucional ruled that, even under the Constitutional Treaty, EU law remained subject to national constitutional law and that the supremacy clause was only of limited scope.90 This position was reinforced when, after the failure of the constitutional treaty, a series of highest national courts fired warning shots by challenging the legislation implementing the European arrest warrant.91 The Lisbon Treaty, then, does not contain a supremacy clause; it is only accompanied by a declaration that refers to the settled case law on the primacy of EU law.92 The treaty thus explicitly does not move beyond the status quo.93
[bookmark: p175]Awareness had already risen in the 1990s, especially after the German Constitutional Court's Maastricht judgment, of the fact that the opposing (p.175) positions on supremacy were not provisional, accidental, or merely strategic but reflected fundamental convictions of the different courts involved—convictions that also had a basis in popular attitudes to the European Union.94 As I have mentioned in Chapter 3, it was Neil MacCormick who sought to capture this overall picture by understanding the conflicting views as positions that, in the contexts within which the institutions operated, were entirely rational.95 The conflict was thus not merely about interpretation within one legal order, it reflected a clash between different systems with different starting points. It was thus also not amenable to a legal solution, for there was no independent standpoint that could have provided a decision—there were only the competing, fundamentally diverging perspectives of the different systems, which could at most be pragmatically bridged for the solution of concrete problems. The overall structure was thus pluralist.
MacCormick's assessment later underwent some change, but his initial conception still proved highly influential.96 It has provided a counterpart to interpretations of EU law in constitutional, hierarchically ordered terms on the one hand, and to understandings in a classical international law framework on the other. These have significant downsides: the latter cannot quite capture the level of integration the European legal order has achieved; the former, constitutional reading downplays the fundamental tension between the supremacy claims of the competing levels, and ignores the absence of an accepted, overarching frame to resolve it. MacCormick's later view came in fact close to such a constitutional interpretation, understanding international law as the frame within which national and EU law interacted.97 But this supposed frame was heavily contested itself: one key element in the dispute over supremacy was whether or not EU law had cut the link to its international law origins—and to the sovereignty of member states these origins implied.
[bookmark: p176](p.176) The pluralist reading of European law has attracted much normative critique, especially from a rule-of-law perspective, which I will return to in Chapter 8. In analytical terms, however, critics of pluralism have had less resonance, and they have had difficulties integrating the supremacy contest, with its multiplicity of systemic perspectives, into alternative frameworks.98 For example, the attempt to rationalize it as a form of ‘civil disobedience’ on the part of national courts99 is not overly plausible when it is in fact the ECJ that the national courts accuse of disobedience.
The value of the pluralist interpretation becomes even clearer when the European example is situated in the broader global context, as we have seen in this chapter. For the contestation between national law, European law and both security and human rights regimes under international law can hardly be captured in the well-ordered terms constitutionalist frameworks of whatever kind are built upon. Hierarchies are here even more contested than in the regional context, and Europe's internal pluralism (which of course also extends to the pluralism of its human rights regime, as the previous chapter has shown) then becomes a piece in a broader transnational mosaic,100 in the interplay between radically diverging visions of what order is ultimately controlling. And just like in Europe, the global pluralist structure provides the backdrop to a strategic positioning of actors—courts and political bodies—seeking to influence each other and ward off fundamental challenges.
[bookmark: acprof-9780199228317-div1-49]III. PLURALISM VS EFFECTIVENESS IN SECURITY GOVERNANCE?
[bookmark: acprof-9780199228317-chapter-5-div2-58]Pluralism may be attractive as an account of the current structure of postnational governance, in Europe and beyond, but it still faces serious normative concerns, and in particular unease about its ability to secure stability and effectiveness. These need not always pose problems, as we have seen in the previous chapter on European human rights, but in that case stability might simply have been a result of benign circumstances. The present chapter provides a harder test: international security cooperation operates in far less favourable conditions than the European human rights regime, especially as regards the homogeneity of the countries at its core.
[bookmark: acprof-9780199228317-div2-32][bookmark: p177](p.177) 1. The Security Council's Authority in a Pluralist Order
Because the Security Council's authority rests on relatively weak pillars, the international security regime is highly vulnerable to destabilizing factors. In the case of sanctions against terrorism, the Council benefits from the support—and enforcement efforts—of the United States, but this support alone does not guarantee compliance by other states; in fact, too close an alignment with the powerful might be harmful to the Council's efforts to win acceptance from the rest of the international community.101 This acceptance, as far as it goes,102 can most plausibly be explained on a rationalist basis as a function of the benefits the Security Council provides.103 On the one hand, it helps solve cooperation problems on urgent security issues, by establishing a focal point for the terms of cooperation and by enforcing those terms and preventing defection.104 That this should be the task of the Council and not some other institutional arrangement may be due to path-dependence and a lack of realistic alternatives, but it is possibly due also to the procedural benefits many states derive from it compared to more informal, ad hoc means of coordination. Unlike less institutionalized options, the Security Council provides at least some restraint on the most powerful states: by its more inclusive membership, by the modest degree of transparency it offers, and perhaps also by a demand for justifiying security policies in its midst.105 Despite the inequalities in composition and voting power, most states derive advantages (however modest) from the Council's centrality in the global security regime.
[bookmark: p178]The resulting authority of the Council is thin; it is subject to a recalculation of interests in every single case. Some governments may have developed (p.178) a habit of implementing Security Council decisions, but many have not; and there is uneven resonance among publics for the proposition that Council decisions ought to be generally obeyed.106 In many sanctions regimes, even reporting duties are only followed reluctantly, and further obligations are implemented unevenly. If the Council possesses anything resembling legitimacy—a generalized acceptance stemming from a sense of appropriateness—it is very fragile.107
Pluralism might weaken the authority of the Council further. By maintaining a plurality of parallel legal orders, it seems to undermine the hierarchy the UN Charter establishes and to open up paths to justify non-compliance. If this facilitates violations of Council decisions, it could set in motion a cascade of further violations—too many defections are likely to undercut the utility of the regime even for those willing to cooperate. And as it also allows space for alternative normative frameworks, it might make attempts at delegitimation easier—and may damage what little legitimacy the Security Council enjoys.
[bookmark: p179]Such effects are indeed visible in our context. Reliable data about compliance rates are not available, but there is impressionistic evidence about attitudes towards the global security regime. For example, the 1267 Committee's monitoring team as well as outside observers have noted an increasing reluctance of governments to propose new names for inclusion in the sanctions list, and more generally a dwindling of support.108 This may stem from a lack of trust in the effectiveness of the regime, but it may also be due to (p.179) delegitimating effects109—many governments had raised concerns about the lack of procedural guarantees in the listing and delisting process.110 The monitoring team closely observes legal challenges to the sanctions regime, and after the ECJ's judgment in Kadi, it feared that other courts might follow suit. Its coordinator even described the court's stance as ‘a major challenge to the use of sanctions as an international counterterrorism tool’.111
[bookmark: acprof-9780199228317-div2-33]2. Destabilizing Pluralism?
Whether those adverse effects for the overall regime are due to the pluralist structure, though, may be doubted. First, possibilities for judicial resistance do not arise solely in a pluralist order; they are also present in constitutional settings. Courts could have found the sanctions regime wanting even on the basis of a pre-eminence of international law and the UN Charter. They could have taken the reconciliation approach of the lower English courts further and interpreted Security Council resolutions in conformity with the Charter's emphasis on human rights in its purposes and principles. This would have posed a limit on the 1267 Committee's use of its delegated powers when establishing procedural guidelines.112 Courts could also have focused on the remaining discretion of governments—as the UN Human Rights Committee (HRC) did when, in late 2008, it found that Belgium had violated the International Covenant on Civil and Political Rights in the Sayadi case. In the HRC's view, Belgium had enjoyed considerable freedom in deciding whom to put forward for listing, and its listing proposal, combined with later enforcement measures, triggered the government's responsibility under the Covenant.113
[bookmark: p180](p.180) Secondly, resistance by courts in a pluralist setting does not need to lead to non-compliance. This has been obvious in the judgments of the English Court of Appeal—which limited potential remedies to the pursuit of delisting requests by the government—and the UK Supreme Court, which only insisted that parliament, rather than the executive, provide the legal basis. Because of an immediate legislative reaction, non-compliance did not become a serious issue.114 The same is true for the ECJ. The Kadi decision did not ask the EU organs to violate sanctions obligations; it only required them to establish a procedure through which targeted individuals could make their views heard and potentially contest a decision to place them under sanctions.115 In the case at hand, Mr Kadi was subsequently offered such a hearing; as could be expected, the Commission did not change its views and renewed his listing soon after.116 The EU's broader response to the judgment does not go any further: the amended European listing procedure only provides for a communication of the reasons as well as an opportunity for the affected individial or entity to file observations, resulting in a review by the Commission of its decision.117 Whether this will be sufficient in the eyes of the courts remains to be seen; Mr Kadi has already challenged the Commission's relisting decision in the European courts.118
[bookmark: p181]This response by the EU's political bodies has been criticized as half-hearted, but it is not clear that the ECJ had required more from them, and we also do not know whether in the future European courts will subject the merits of future listing decisions to particularly strict scrutiny.119 Thus, even though it came with much fanfare and broad assertions of principle, the Kadi judgment's actual consequences may be less far-reaching. This would fit with the split between principle and pragmatism we have observed in courts' positions in the previous chapter, and it also corresponds with the general observation that courts rarely mount serious challenges to the (p.181) political branches in areas as sensitive as security and foreign affairs.120 If they have done so increasingly in recent times, this may have been a reaction to greater transnational cooperation among executives and the result of increased coordination among courts from different countries in checking them.121 In this case, too, the ECJ did not make a solitary move—as mentioned above, its position formed part of a mounting critique from different directions. Institutionally, it might have gone further than earlier challenges; but as a matter of substance, it gave expression to a point of view shared by many UN members and especially by European governments, which had raised the issue consistently in the Security Council.122 This is unlikely to be accidental—courts typically respond to public opinion in one way or the other.123 Insofar as pluralism favours challenges by courts, these challenges are thus unlikely to be too frequent.124 They are likely to arise (and to be effective) mainly when they are part of a broader web of normative critiques—critiques that pose a challenge to the global security regime in any case, regardless of the institutional structure.125
[bookmark: p182]The pluralist structure may thus be seen as a reflection of underlying problems rather than the problem itself. This is also suggested by the fact that where hierarchical structures are formally available, they are typically left unused. In the counter-terrorism context, this is most obvious in (p.182) the Security Council's approach to the implementation of Resolution 1373 (2001), which had established general obligations of member states soon after the attacks of 9/11. The resolution was unprecedented in its assertion of legislative authority beyond a particular country or situation,126 but its implementation followed far less hierarchical lines.127 Even though coercive means were at the disposal of the Security Council, its Counter-Terrorism Committee deliberately adopted a cautious, cooperative approach. It monitors implementation progress on the basis of member state reports, seeks to detect areas where they require assistance with capacity-building, and has defined best practices for applying the vague norms contained in the original resolution. It has not taken up suggestions to use more confrontational means, such as ‘naming and shaming’ non-complying states, apparently (at least in part) out of concern that this might undermine the generally positive attitude of member states towards implementation.128
The approach to implementation in the Al-Qaeda/Taliban context has been somewhat less cautious—necessarily so, as implementation requirements are more concrete and failure to comply can easily lead to gaps that undermine the sanctions more broadly, especially as regards asset freezes. Yet here, too, the Security Council has avoided open confrontation. The first monitoring team of the 1267 Committee, for example, stirred controversy for its ‘naming and shaming’ attitude and was soon replaced by the current, so-called Analytical Support and Sanctions Monitoring Team.129 And here, too, a main focus is on capacity-building and the solution of technical obstacles to implementation, rather than on identifying deliberate violations.130
[bookmark: p183]The Council committees have been criticized for this non-confrontational stance,131 but it brings into relief the political constraints they face. Even where hierarchical tools exist, normative and prudential reasons as well as (p.183) disagreements within the Council seriously limit their utility. In a highly diverse polity, cooperative network governance seems to be preferred over hierarchical approaches, regardless of formal institutional possibilities.132 Pluralism is an institutional expression of that accommodative stance, and an order along constitutional, hierarchical lines might not be more effective in practice as long as it does not resonate better with the shape of the global polity. The real obstacles to stable and effective cooperation here are political and societal, not institutional.
[bookmark: acprof-9780199228317-div2-34]3. Pluralism and Regime Design
[bookmark: acprof-9780199228317-chapter-5-div3-46]Overcoming the obstacles to stability is not easy in any global institutional setting, but a pluralist order may have certain advantages in this respect. We have just seen the risks of friction in the international security regime if hierarchical tools are actually used; pluralism's push for accommodation may reduce this risk somewhat.
[bookmark: acprof-9780199228317-div3-12]Change
A pluralist order might also help to tackle the challenge of institutional change. In classical international law, change faces high hurdles because of widespread unanimity requirements; replacing it with more effective, majoritarian amendment processes, however, would provoke not only political resistance but also raise normative concerns. Requiring all states' consent to change may be impractical, but ignoring states' objections risks neglecting their well-grounded claim for political autonomy.133 In Chapter 3 I argued that pluralism helps steer a middle course between those positions—one that does not grant ultimate authority to any collective or process, but can help bring the competing visions into an informal balance.134 In the sanctions example we can observe how this might work in practice. Litigation in member states and in the EU courts has very likely contributed to the procedural improvements in the listing process and may well instigate further change.135 But it is not formally relevant to the Security Council and cannot determine the outcome; the practical result is one of (limited) convergence on the observance of certain due process standards.
[bookmark: p184](p.184) This accommodation is not an arbitrary process: as we have seen, the impact of a challenge depends on a number of political conditions, including the weight of the underlying normative concerns in the polity from which they emanate and the extent to which they are shared more broadly in the international community. Litigation around sanctions received attention because it was part of a broader movement for change. This has been similar in the development of pluralism within the EU: the rights challenge launched by the German Constitutional Court against the ECJ reflected mounting concerns over a lack of fundamental rights protection in the ever more powerful European Communities, and as it was supported by political initiatives as well as courts in other countries, it helped drive institutional change. Such change would not have been impossible in a constitutionalist order, yet pluralism facilitated it by allowing recourse to normative resources that had broad resonance politically but only particularistic status legally: rights guarantees contained in member state constitutions. Pluralism, unlike constitutionalism, allowed for the full mobilization of this resource as a legal, not only political tool.
[bookmark: acprof-9780199228317-div3-13]Signals
[bookmark: p185]If pluralism opens up avenues for change, it might also enhance regime design in other ways. For example, it may allow for more reliable information about preferences and their strength.136 In global regulatory regimes, signalling is typically limited to the positions of governments and often occurs only at the stage of regime design. Governments not taking part in the design process as well as other actors are largely excluded, and the classical processes of international law and organization allow for less signalling at later stages in the life of a regime. This is especially true when later decisions are taken by bodies with limited membership. As the regime changes, though, it risks becoming unstable if it clashes with strong preferences of excluded actors. This is particularly likely if it goes against entrenched positions of certain domestic actors. The standpoint of domestic parliaments, courts, interest groups, or societies more broadly will remain highly relevant in powerful states that can employ two-level games to their advantage. In most countries, though, they will matter far less in foreign policy decision-making than in the course of domestic politics. As global regimes impact further on internal affairs, this will cause increasing friction as these actors see themselves being sidelined and may seek to undermine global (p.185) decisions.137 A pluralist order might then be a vehicle for institutionalized signalling of the weight of their interests or values.138
I will return to this issue more fully in Chapter 7, but the present case presents a good example. As we have seen, procedural safeguards in sanctions administration were an important issue for a number of states, and they brought it up repeatedly in the Security Council and pushed it as part of processes of sanctions improvement. On the international level, they could not press the issue too hard if they wanted to be seen as committed to the overall sanctions regime; and because of the decision-making practices in the Council, they did not manage to achieve decisive successes there.139 The degree of entrenchment the underlying values enjoyed domestically—their constitutional status—could not be brought to bear in this international process, but the actors charged with defending them domestically—mainly courts—took up the challenge. The pluralist setting facilitated this because, unlike a constitutionalist order, it allowed for a primary emphasis on domestic values and rules.
One might not find this result satisfactory, and one would certainly not want all domestically entrenched interests to have a decisive impact on the global level; otherwise, cooperation would be seriously hampered. But as the global and the domestic planes are ever further entangled, there is a distinct need for processes by which the guiding values of both can communicate with each other. I have discussed this challenge already in Chapter 1. Moreover, as I have noted earlier in the present chapter, there are serious political constraints on courts' assertions of overriding interests, which will typically limit them to exceptional cases. But when these constraints are overcome and a certain value has sufficient resonance to ground a judicial challenge, one can usually assume that the international regime has an interest in taking note of it—it is typically a signal of a broader problem for the regime, an indicator of a resistance that might spread further and cause significant friction.
[bookmark: acprof-9780199228317-div3-14]Power
[bookmark: p186]Even if this is true, such opportunities for institutional resistance may be distributed too asymmetrically to make pluralism an attractive option. (p.186) Eyal Benvenisti and George Downs suggest that powerful states can typically make better use of the structures and tools of a fragmented order, for example by forum-shopping between competing regimes.140 I will take this challenge up in greater detail in Chapter 7; suffice it to note here that in the present context, which is primarily about the heterarchical relations between domestic, regional, and global levels of governance, this conclusion is not so easily drawn. Judicial challenges naturally have a greater impact when they originate from powerful states, and it is not accidental that it was an attack from a court of the EU, one of the world's most influential players, that received the greatest attention in the UN. Likewise, in the pluralist interplay about rights within the European Union, the most influential domestic player has been the constitutional court of Germany—not exactly a negligible force in EU politics. Yet in the sanctions context, litigation in other countries has gone far from unnoticed, and challenges in a number of countries—especially in Turkey and Pakistan—have been followed with a keen interest, even if none of them have ultimately been successful so far.141 Moreover, the ECJ's move was embedded in a political process that reached well beyond Europe—a number of other countries, among them Mexico and Brazil, had prominently pursued the cause of procedural safeguards142, and the 1267 Committee noted in 2005 that more than fifty countries had voiced similar concerns about the listing process.143 And those European countries that were most vocal about the issue—Germany, Sweden, and Switzerland—are not (all) among the strongest players in or around the Security Council.
[bookmark: p187]The pluralist interaction in this case presented an indirect challenge to the dominant Council members—the US, Russia, and China—who had sought to preserve the Council's unfettered discretion in security affairs. Rather than preventing alliances from being formed,144 it allowed for the creation of coalitions excluded in the formal, institutional setting of the Security Council. A pluralist order may not be free from problems of power; but as (p.187) we can see here, it can at times serve as a counterweight to institutionalized dominance.
[bookmark: acprof-9780199228317-div1-50]IV. CONCLUSION
There is little doubt that in an ideal world constitutionalism would be the best option for structuring global law. It would provide us with a reasoned framework in which different institutions would fulfil important collective functions within the bounds of clearly delimited competences. Common values would be given expression in constitutional guarantees, to be enforced by courts on different levels. This would not eliminate conflicts, but it would channel them into civilized, institutional mechanisms and often into legal solutions, aspiring to coherence and justification and eschewing the vagaries of politics.
Yet the world is not ideal, and our models of order have to cope with the actual constraints politics and social structures on the global level impose on us. It may not quite be the world of devils Immanuel Kant wanted to make his proposals fit for,145 but it is still one in which radical disagreement and enormous power differentials are central features. In this context, justice and stability are not easily achieved, or even approximated; and institutional structures will not be able to make more than a limited contribution to their pursuit. Our models of order will always be non-ideal, and rather than measuring them against ideal standards, we will have to compare actually available alternatives, knowing that the best will be the one with the least flaws.
This chapter has tried to illuminate what structures emerge and how they fare in the conditions of global politics using the example of the UN sanctions regime and the struggle over due process guarantees in it. This is not as benign a case as the one in the previous chapter; on the contrary, it epitomizes the extent of the political challenges on the global level. These challenges are here encapsulated in the tension between a strong interest in effective security cooperation and the far-reaching disagreements among countries and institutions about the right balance between security concerns and the protection of fundamental rights.
[bookmark: p188]As we have seen, this tension has led to a characteristic process of approximation and distancing between various layers of law and politics. The imperative of security cooperation has brought these layers closer together, creating an enmeshment of legal orders in the shaping and implementation of the (p.188) sanctions regime. But the differences in values have also led to attempts to re-establish greater distance between the layers and thus a certain degree of political autonomy. The resulting maze is best characterized neither as monist or dualist but as pluralist—as deeply entangled yet not integrated into one coherent whole. Within that framework, there is space for widely diverging conceptions of the shape of this entanglement, as we have seen in the approaches of the lower English courts, on the one hand, and the European Court of Justice, on the other. While the UK courts framed their challenge to the overall sanctions regime as an attempt at reconciling the countervailing approaches of the different levels of law, the ECJ conceived its challenge as based solely on the European legal order, thus insisting on distance in the face of ever greater enmeshment.
Neither of these approaches may appear satisfying from a constitutionalist perspective, but they pose fewer problems than is usually assumed. As we have seen, the problems with stability and effectiveness, which the UN sanctions regime undoubtedly has, stem from political and societal conditions pluralist and constitutionalist orders face alike—conditions that in most circumstances favour networked, cooperative approaches over hierarchical decision-making styles. Pluralism also has distinct advantages: it opens up avenues for change that otherwise do not exist and are difficult, if not impossible, to establish. And it allows for institutionalized signals about actual and potential resistance that any regime must be interested in receiving in order to ensure its longer term stability.
Pluralism is not without flaws, but its openness and contestatory elements perform important functions in today's global order. We have arrived at a point where political and functional needs bar a return to the old order of international law in which difference was processed through consent-based law-making and strictly domestic mechanisms of implementation. Yet difference remains strong, and pluralism's open architecture helps bridge it to some extent. It helps to bring the diverging viewpoints, the universal and the many particulars, into communication—without, however, favouring one over the other or even seeking to merge all of them into one.
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