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Abstract and Keywords
Chapter 4 analyses the European human rights regime, often regarded as a prime example of constitutionalization beyond the state. At closer inspection, this description turns out to be misguided—the regime is better regarded as pluralist, as characterized by a heterarchical relationship between its constituent parts that is ultimately defined politically and not legally. The chapter traces the emergence and workings of this pluralist order through the interaction of the European Court of Human Rights with domestic courts in Spain, France, the European Union, and the United Kingdom. These cases not only show conflicts over questions of ultimate supremacy but also significant convergence and harmony in day-to-day practice. The analysis suggests that central characteristics of pluralism—incrementalism and the openness of ultimate authority—have contributed substantially to this generally smooth evolution.
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[bookmark: acprof-9780199228317-div1-41]European human rights law is often regarded as a poster child of postnational constitutionalization. Its development does indeed seem to follow a clear progress narrative: the European Court of Human Rights (ECtHR), initially simply an international tribunal, has shed its modest origins and begun to resemble a supranational constitutional court, with broad decision-making powers, an ever stronger anchoring in the domestic legal orders of member states, and general acceptance of its authority as the ultimate arbiter of human rights disputes in Europe. In this vein, the story of the Strasbourg Court appears as part of the successful implementation of a constitutional model of politics, in which the law lays down the ground rules of political life and enforces them through effective judicial bodies.1 The European Convention of Human Rights (ECHR), so it seems, had become a constitutional instrument, and the ECtHR has been happy to reinforce that vision in its jurisprudence.2
[bookmark: p110](p.110) At times, though, this narrative has to face a less harmonious reality, and when this happens, particular indignation ensues. Thus, when in its October 2004 Görgülü judgment the German Constitutional Court signalled limits to its loyalty to the ECtHR,3 it provoked an outcry not only among scholarly commentators but also in the press and led Strasbourg judges to drop their typical reserve and voice frustration in public. The president of the ECtHR and the German judge on the Court expressed serious concerns about the ramifications of the German judgment, prompting a vigorous reply by the Constitutional Court's president, all in prominent places in the German press.4 What the Constitutional Court had done was to hold that domestic courts could (and should) disregard Strasbourg judgments when they are incompatible with central elements of the domestic legal order, legislative intent, or constitutional provisions.5 This would have been unsurprising if it had concerned the place of other international agreements in German law. In the case of the ECHR, it ran counter to an entrenched constitutionalist vision and thus sparked massive reactions.
[bookmark: p111]Görgülü was widely interpreted as a warning shot in response to an ECtHR judgment a few months earlier, which had censured the German court's approach to the right of celebrities from media intrusion.6 Other courts, too, have fired such shots: in late 2009, for example, the Italian Constitutional Court emphasized that national courts did not have to follow Strasbourg jurisprudence when this would produce a conflict with constitutional (p.111) norms.7 It did so explicitly, in an aside irrelevant for the case at hand, with a tone quite different from a landmark ruling two years earlier8—and just two weeks after the ECtHR had found the presence of crucifixes in Italian classrooms to be in violation of the Convention,9 much to the dismay of the Italian public.10
Such elements of resistance, or attempts at distancing, cast doubt on the constitutionalization narrative. There is no question that the ECtHR has, over the almost fifty years of its existence, gained remarkable authority; that its judgments enjoy high rates of compliance; and that they are now regularly cited by national courts in many, perhaps most member states.11 Yet this ever closer linkage between the national and European levels of human rights protection has been accompanied by reservations in many national legal systems, and in remarkably similar terms. As a result, it is no longer useful to see domestic and European human rights law, in the classical domestic/international dichotomy, as different legal orders—the European human rights regime is, in the vocabulary introduced in Chapter 1, an example of ‘postnational law’.12 But it also does not form an integrated whole, neatly organized according to rules of hierarchy and a clear distribution of tasks as the constitutionalist vision would have it.
[bookmark: p112]This chapter argues that the order we see emerging instead is a ‘pluralist’ one—pluralist in the sense I have outlined in the previous chapter. It is an order in which the relationships of the constituent parts are governed not by an overarching legal framework but primarily by politics, often judicial politics; where we find heterarchy, not hierarchy.13 I seek to substantiate (p.112) this claim in Section I of this chapter by showing that the friction apparent in Görgülü and in the Italian case is the norm rather than the exception in European human rights law. I do this through case studies of Spain and France, which are generally regarded as fitting the constitutionalist narrative of European human rights law well; in both, however, surface appearance and actual practice diverge considerably.
In Section II, I take up one of the concerns about pluralism sketched at the end of Chapter 3—the claim that it is bound to produce instability rather than order. To address this issue I try to show how the European human rights regime, despite its pluralism and contestation about fundamentals, has come to work—how mutual accommodation rather than friction has come to characterize its everyday operation. Here, I have chosen two orders—the European Union and the United Kingdom—which exhibit a strong pluralism on a formal level but a remarkable degree of harmony and convergence in practice, and I am interested in how this harmony has come about and why. In Section III, I draw on this material to reflect more generally on the respective virtues of pluralism and constitutionalism in the construction of a postnational legal order, and on some of the conditions for the stability and success of such a pluralist structure.
[bookmark: acprof-9780199228317-div1-42]I. THE OPENNESS OF EUROPEAN HUMAN RIGHTS LAW
[bookmark: acprof-9780199228317-chapter-4-div2-54]Even though the German judgment in Görgülü caused such concern, Germany had never been a model case for the constitutionalist story. The ECHR is incorporated into German law, but only with the rank of a statute. Its position is strengthened by a presumption that other statutes are not intended to violate it, and by the Constitutional Court's view, expressed since the 1980s, that it can have recourse to the Convention when interpreting fundamental rights in the Grundgesetz. Yet in practice, though actual friction has been rare, the ECHR has played a limited role in German jurisprudence, due in large part to the strength of domestic rights and the Constitutional Court's case law on them.14
[bookmark: p113](p.113) The constitutionalist story thus finds stronger support in other parts of Europe, with countries such as Belgium, the Netherlands, or Switzerland at the forefront; here, the ECHR can be seen as a ‘shadow constitution’ replacing a national bill of rights.15 This trend has more recently been reinforced by the high status the Convention enjoys in many of the new member states in Central and Eastern Europe, even if it may still be too early to draw conclusions on its practical impact.16 But high status does not necessarily translate into general compliance, as is reflected, for example, in the case of Austria. In Austria the Convention enjoys constitutional rank and Austrian courts, especially the Austrian Constitutional Court, cite Convention articles as well as Strasbourg jurisprudence regularly and extensively.17 Yet in its 1987 Miltner judgment (which is remarkably similar to Görgülü), the Constitutional Court had already made it clear that there were limits to its loyalty to Strasbourg, and if the ECtHR stretched its law-making functions too far, it would not be able to follow it.18 The particular problem that provoked this holding was solved by legislation and open friction has been rare since, but the Miltner judgment has not been overturned and instances of Viennese resistance to Strasbourg remain.19
[bookmark: p114]In what follows, as indicated above, I will concentrate on two other cases that are generally seen to reflect the constitutionalist trajectory. This is particularly so for Spain where the ECHR enjoys supra-legislative status and is also a constitutionally mandated tool for the interpretation of the Spanish (p.114) Constitution; as a result, the Spanish Constitutional Court is one of the most active in the reception of Strasbourg jurisprudence. In France, the reception process has been slower and less enthusiastic, but here, too, the constitution grants the Convention a rank above statutes, and French courts are generally regarded as having reflected this status with increasing faithfulness to Strasbourg.20 Yet in both cases, the stories are not as clear-cut as the narrative of gradual progress suggests.
[bookmark: acprof-9780199228317-div2-21]1. The Spanish Embrace and its Limits
At first sight, the situation in Spain seems straightforward. Spain is generally regarded as a particularly faithful follower of Strasbourg, and the Spanish Constitutional Court usually ranks among the national courts that cite the ECHR and Strasbourg jurisprudence the most.21 This is not surprising, given the importance of the Convention in the transition from Franco's dictatorship: as much as it was important for Spain on the international level to demonstrate membership in the club of Western democratic countries, its authority was of great use in stabilizing its new democratic institutions—and particularly the new Tribunal Constitucional—internally.22
[bookmark: p115]As a result, the ECHR occupies an important position in the Spanish legal order. It ranks, like other treaties, above ordinary legislation,23 but it is also central to the interpretation and development of the individual rights (p.115) enshrined in the constitution. According to Article 10(2) of the constitution, the ‘basic rights and liberties…shall be interpreted in conformity with the Universal Declaration of Human Rights and the international treaties and agreements on those matters ratified by Spain’, and this has in practice meant primarily the ECHR.24 In recent years, the Tribunal Constitucional (TC) has cited the Convention in one out of five decisions, and in three out of five of its most important—plenary—decisions in individual rights cases,25 and in a significant number of cases, it has referred to the Convention as the basis for substantial shifts in its case law.26
[bookmark: p116]Yet if Article 10(2) seems to demand the strict observance of the ECHR (and of ECtHR jurisprudence27) in the interpretation of individual rights, the clause ‘in conformity’ (de conformidad) has often been understood in a flexible way.28 Sometimes the TC suggests a tight link between the Convention and the content of constitutional rights, understanding Article 10(2) as (p.116) ‘imposing’ a certain reading;29 but often enough, it uses more ambiguous formulae, describing the ECHR as an ‘interpretative criterion’ that has to be ‘taken into account’ in or should ‘orient’ constitutional interpretation.30 The actual status of the Convention in the interpretation of fundamental rights thus remains unclear; the TC keeps shifting ground, but ultimately retains flexibility as to the weight it accords Strasbourg judgments, and the ECHR in general.
[bookmark: p117]The affirmation of this flexibility has been most noticeable in two distinct clusters of cases. The first of them concerns the execution of judgments of the ECtHR in Spain. In Spain, as has long been the case in most of Europe, reopening proceedings after they have been closed by a final judgment faces high hurdles, and the ECtHR finding a Convention violation in a given case generally does not suffice. As a result, Spanish courts have traditionally not reacted to such findings, but in 1991, the TC initiated a shift and set aside a domestic judgment found to have violated the right to a fair trial. In the Bultó case, it held that because of Article 10(2) a violation of the ECHR constituted in itself also a violation of a constitutional right, and that as a consequence, the TC was under a duty to remedy this violation if no other means were available.31 This reasoning was a radical enough departure from traditional doctrine to provoke not only a very strong dissenting opinion but also an outcry in the scholarly literature; for the critics, the TC had tied the rights under the Spanish constitution too closely to the jurisprudence of the ECtHR.32 And indeed, the Tribunal Constitucional did not maintain this approach for long. (p.117) Two years after Bultó, it departed from it rather silently in an unpublished decision in which it emphasized that the TC and the ECtHR operated ‘in distinct legal orders’; that the TC, subject only to the Spanish Constitution, enjoyed ‘independence in its task of interpretation under Article 10(2)’; and that it was in no way hierarchically subordinate to the Strasbourg court.33 This new position was a response to a Strasbourg decision in a case (Ruiz Mateos) that for more than ten years had attracted much public attention in Spain; and it might have been provoked by the fact that the ECtHR judgment presented a direct challenge to earlier decisions of the TC itself.34 However, the Tribunal has affirmed this more restrictive stance in a number of cases since,35 and while the result might not differ much from the situation in other countries, the sequence of cases is remarkable as an attempt to reclaim supremacy (and flexibility) after experimenting with a closer link between national and European systems of human rights protection.
[bookmark: p118]A similar dynamic emerges in the second set of cases, which also reflects a broader cultural gap between Spanish and European conceptions of rights.36 It concerns the effects of environmental pollution on the health and well-being of individuals; an issue that the ECtHR began to tackle from the angle of the right to a private life in the early 1990s.37 In 1994, it applied its approach in a Spanish case, López Ostra, and found that the government had failed to protect the applicant sufficiently from the smells, noise, and polluting fumes emanating from a waste treatment plant nearby.38 The judgment met with much criticism in Spanish doctrine,39 and initially with an evasive (p.118) reaction by the TC.40 It was only seven years later that the Tribunal considered the possibility—clearly suggested by the Strasbourg jurisprudence—of an extensive interpretation of the right to privacy (intimidad) and to a home in the Spanish constitution. In the 2001 Moreno Gómez case, the TC indeed affirmed that this right, as well as the right to physical integrity, might be affected by environmental factors, and in the particular case by an elevated level of outside noise.41 Yet it stopped short of subscribing fully to the ECtHR's approach, noting—in contrast to its previous jurisprudence—that Article 10(2) did not require a ‘literal translation’ (traslación mimética) of ECtHR decisions, and pointing to the ‘normative differences’ between the Convention and the constitution.42 Consequently, it set a high threshold for finding an interference with fundamental rights,43 and in the present instance did not find that this threshold had been reached. This result, and the more restrictive approach in general,44 are not surprising in a rather noisy country where tolerance levels are high; the difference in approach from much of the rest of Europe became evident when, three years later, the ECtHR unanimously found a violation of the right to a private life in the same case.45 What is interesting, however, is the fact that this difference has found reflection in the principles guiding the TC's reception of Strasbourg jurisprudence and has led to a result quite far removed from the ‘conformity’ with the ECHR that Article 10(2) requires and that, thus far, had not been interpreted so liberally.46
[bookmark: p119]The link between the Spanish Constitution and the ECHR, very close in Bultó, later somewhat loosened but still tight, has thus become weaker, offering significant discretion to the Tribunal Constitucional in deciding when to follow Strasbourg and how. This should not make us overlook the fact that, as mentioned above, the TC refers to the ECHR and to ECtHR decisions frequently and, in fact, as a matter of normalcy. But this practice appears less as a result of a principled linkage than as a favourable exercise of discretion by (p.119) the TC in the great number of cases in which the stakes are not too high.47 For a Tribunal that is now in a much less precarious position than in the early years, preserving autonomy seems to have taken precedence over fostering close ties with Strasbourg.
[bookmark: acprof-9780199228317-div2-22]2. The French dialogue des juges
The French trajectory is quite different, though perhaps more typical of the general constitutionalist story. Initially convinced that the Convention was a way not to learn but to teach others, France long remained sceptical, ratified it only in 1974 and waited until 1981 to accept individual complaints. Over time, however, the French political and judicial systems have grown increasingly open, reaching a stage where smooth reception is the rule and the constitutionally mandated superiority of the ECHR over domestic legislation is now widely accepted.48
[bookmark: p120]In this picture, France is a story of gradual, if slow, progress. The Conseil constitutionnel, the equivalent to a constitutional court, rejects the use of the Convention as a standard against which it can measure statutes, but has over time become more receptive to the ECHR, adapting its jurisprudence on domestic liberties to Strasbourg case law without mentioning it.49 The Cour de cassation began to recognize the ECHR's direct effect in the the mid-1970s, made use of it with growing readiness from the 1980s on, and it also (p.120) reacted to Strasbourg judgments often with great speed.50 Today, commentators observe a normalization, even ‘banalization’, of the Cour de cassation's use of the ECHR as a check on domestic legislation.51 The Conseil d'Etat, the highest administrative court, has shown greater reluctance and began to recognize the superior rank of the ECHR only in 1990. Since then, however, Strasbourg jurisprudence is reflected much more broadly—the Conseil d'Etat now mentions the Convention in more than half its decisions and has, in a remarkable shift, even begun to cite ECtHR case law.52
Yet if this general picture reflects a strong domestic anchoring of the Convention and its case law, it also conceals significant friction. Despite the primacy of the ECHR provided for in the constitution, French scholars and judges prefer to see the relationship between the legal orders as one of coordination and that of French and European judges as a ‘dialogue’.53 In this vein, they often regard the authority of ECtHR judgments as limited, especially in cases to which France has not been a party.54 And even though the image of dialogue suggests harmony, it conceals, as one French scholar puts it, ‘the discrete but real play of power between jurisdictions and the capacity of resistance as well as adaptation’.55
[bookmark: p121](p.121) This capacity of resistance has indeed become apparent in a number of cases. It has been verbalized most strongly in the Conseil d'Etat, and in particular by its Commissaires du Gouvernement (CdG), the official amici of the Conseil. Already in 1978, one of them had insisted that the Conseil d'Etat had ‘an autonomous and sovereign power of interpretation entirely comparable to the power to interpret domestic rules’; conflicts with the ECtHR were thus not solved legally, as a matter of principle, but should be avoided for reasons of ‘convenience and political realism’.56 And still in 1997, another CdG stated that ‘when you apply the provisions of the Convention, you attach a lot of importance to the latest interpretation given by the European Court, but you cannot consider yourself as being legally bound by this interpretation’.57
[bookmark: p122]The limits of the ECtHR's authority over French courts became clearer in the dispute over the Poitrimol case—an example of resistance or, in the words of an advocate-general at the Cour de cassation, ‘rebellion’ of French courts against Strasbourg.58 In its 1993 Poitrimol decision, the ECtHR regarded a classical element of French criminal procedure—the loss of the right of appeal for an accused who fails to appear in person—as a violation of the right to a fair trial.59 Over the next six years, despite further condemnations of France in Strasbourg,60 French courts refused to set aside their procedural rules. At first, they ignored the ECtHR's judgment; later, they openly defied it by insisting on their own interpretation of Article 6 ECHR; and only in 1999 did the Cour de cassation shift its approach to some extent, thereby anticipating a legislative amendment adopted in 2000.61 In 2001, it finally accepted the authority of the ECtHR on a parallel issue, with the reporting judge noting (p.122) ‘the superior principle of the European Convention, which takes precedence over our contrary domestic rules’.62
The theoretical underpinnings of these years of resistance become a little more concrete in statements of one of the advocates-general at the Cour, Regis de Gouttes. In his view, the decisions in the wake of Poitrimol draw a limit of Strasbourg's authority in the ‘fundamental principles of French law’ or in constitutional norms such as the effectiveness of the judiciary.63 If this interpretation is correct (and advocates-general's views are usually accorded much weight in the French legal system64), the situation in France does not differ much from that in Austria or Germany: French courts then do not merely disagree with Strasbourg on the interpretation of the ECHR but they set autonomous limits and protect a constitutional core from European interference.65 However, framing it in such principled terms should not hide the political context of French resistance in the Poitrimol case. Poitrimol was decided by a 5—4 majority in the ECtHR, with strong dissenting opinions, and there was thus reason for hope that the court might later change course. This hope crumbled when, in 1998, the ECtHR confirmed Poitrimol in two Grand Chamber judgments with majorities of 18—3 and 20—1, respectively.66 The ensuing shift of the Cour de cassation (and French legislation) was then likely due not so much to a shift in principle but to the ‘political realism’ emphasized already in the above-mentioned CdG statement of 1978.
[bookmark: p123]The situation was somewhat different in the second, and even more prominent, example of French judicial ‘rebellion’, concerning the role of the judicial amici in French courts and especially the advocates-general at the Cour de cassation and the CdG at the Conseil d'Etat.67 In its 1991 Borgers decision, to the surprise of many observers, the Strasbourg Court abandoned its earlier approach and found the privileged position of the advocate-general in (p.123) the Belgian Court of Cassation to violate the right to a fair trial.68 This presented a challenge not only for Belgium, but also for similar courts in other countries69 and especially in France. Thus, the French Cour de cassation soon undertook a vigorous defence of its advocates-general: it made some procedural amendments and in a much-noted judgment, emphasized their impartiality and maintained the conformity of the institution with the idea of a fair trial.70 However, the ECtHR was not impressed and in its 1998 Reinhardt and Slimane-Kaïd decision,71 it found against France (though in a softer tone than in previous judgments and with less radical demands72), thereby initiating a process that eventually brought about significant changes in the Cour de cassation's organization and procedure.73
If this attempt at resistance was thus largely unsuccessful, that of the Conseil d'Etat fared significantly better. Given the latter's similar structure, it was only a matter of time before it came under ECtHR scrutiny as well; thus, shortly after the Reinhardt and Slimane-Kaïd judgment, the Conseil d'Etat decided to anticipate future cases and advance an own, alternative interpretation of the requirements of a fair trial, with an emphasis on the judicial role of the CdG: she being part of the judicial body and thus not subject to the adversarial procedure requirements in Article 6(1) of the Convention.74 This stance soon found support from the European Court of Justice (ECJ). Seeking to protect the role of its own advocates-general, the ECJ stressed that they acted as ‘Member[s] of the Court of Justice itself’ and took part in the judicial function in full independence from outside authorities.75
[bookmark: p124][bookmark: p125](p.124) With this move, both courts sought to distinguish themselves from institutions the ECtHR had already found wanting, including the French Cour de cassation—rather disingenuously so, given the largely parallel position of the judicial amici in all of them.76 Nevertheless, this strategic stance, coupled with the strength of the concerted resistance, proved relatively successful. In its 2001 Kress judgment, the ECtHR recognized the special, ‘sui generis’ nature of the CdG and, though pointing out that his independence and impartiality were not sufficient to remove all doubts regarding his role in the proceedings, the court proved far more lenient than in its earlier cases.77 It found the participation of the CdG in the deliberations of the bench to be in violation of the right to a fair trial, but gave carte blanche to its role in the proceedings before the Conseil d'Etat. Most significantly, and contrary to its stance in Reinhardt and Slimane-Kaïd, it did not question the privileged access of the CdG to the reporting judge's draft judgment prior to the hearings.78 Thus, the central procedural role of the CdG remained largely intact, and even though the Kress judgment has come under serious fire in the French literature,79 it has also been described, more accurately, as ‘Solomonic’.80 This has not, however, led the Conseil d'Etat to implement it in any meaningful way. In another round of resistance, encouraged by scholarly calls for only (p.125) ‘modest, symbolic reforms’,81 it has interpreted the judgment very narrowly, reading the condemnation of the CdG's ‘participation’ in the deliberations of the bench as implying the possibility for him to ‘attend’ these deliberations silently.82 This strategy, like that of the Cour de cassation in the Poitrimol episode, sought to exploit a division in the ECtHR: Kress was decided by a narrow majority of 10—7 in the Grand Chamber, with a vigorous joint dissent, thus indicating that there might be hope for a future shift.83 Yet Strasbourg did not flinch: in its 2006 Martinie decision, the Grand Chamber flatly—and with a clear 14—3 majority—rejected the challenge and upheld Kress, insisting that it could only be interpreted as ruling out not only active participation but also mere attendance of the CdG.84 In response, the French government brought the procedure into line with ECtHR demands and renamed the CdG into rapporteur public.85
[bookmark: p126]The two episodes I have sketched here, around Poitrimol and Borgers, now allow us a slightly clearer picture of what the French vision of a ‘dialogue des juges’ might imply. As we have seen, French practice now routinely follows ECtHR jurisprudence, but it ultimately reflects a ‘oui, mais …’ vis-à-vis Strasbourg,86 given the rejection of its interpretation in a few cases with high stakes. The conditions for this rejection are not clearly defined; we can discern a limit to Strasbourg's interpretative authority only in a notion as vague as ‘fundamental principles of French law’.87 Yet this vagueness may, again, be useful: it allows the courts great flexibility; they can stage (p.126) resistance against the ECtHR whenever they think its interference in French law and institutions has gone too far; and they can also take into account the political context, most notably the chances of changing Strasbourg jurisprudence, as we have seen in the Cour de cassation's attack on Poitrimol and the Conseil d'Etat's challenge of Kress. Thus, if the idea of ‘dialogue’ favours transnational judicial conversations about principled questions of interpretation, it also opens space for discretion and realism: in short, for judicial politics.88 The joint between the French legal order and the ECHR is thus buffered by a political element—an element that is not fully determined by law but leaves the relationship, to an important extent, open.
[bookmark: acprof-9780199228317-div1-43]II. MUTUAL ACCOMMODATION IN A PLURALIST ORDER
[bookmark: acprof-9780199228317-chapter-4-div2-55]As the Spanish and French cases show, even in countries generally regarded as examples of the constitutionalist story, progress in the direction of a unified, well-ordered European human rights law with the ECHR at its top is not unequivocal. The challenges to the constitutionalist narrative are not only factual, in that domestic courts sometimes do not follow Strasbourg judgments, evade them, or misinterpret them. They are instead of a principled nature: domestic courts assert a power to decide on the limits of the authority of the ECtHR, and because of the very vague indications as to when this power can be exercised, it appears as essentially discretionary. In this, the French and Spanish cases are very similar to the German and Austrian ones mentioned at the beginning. The Austrian Constitutional Court saw the limits to Strasbourg authority in the ‘constitutional principles of state organisation’,89 and according to the German Constitutional Court, ECtHR judgments have to be ‘taken into account’ by German courts but may have to be ‘integrated’, that is, adapted to fit into the domestic legal system; they have to be disregarded when they run counter to legislative intention or are ‘contrary to German constitutional provisions’.90 The German threshold for disregarding Strasbourg decisions thus appears lower than in the other cases considered, but the standards are similarly vague and allow the Constitutional Court to decide with wide discretion when it wants a decision to be followed and when not.91
[bookmark: p127](p.127) In all those cases, from the perspective of the domestic courts national constitutional norms emerge as ultimately superior to European human rights norms and national courts as the final authorities in determining their relationship. This seems to hold more broadly: asked about their relationship to Strasbourg, 21 out of 32 responding European constitutional courts declared themselves not bound by ECtHR rulings.92 Their position here is similar to the one now adopted by many courts when ‘borrowing’ human rights interpretations from other courts: it stipulates a horizontal relationship in which the borrowing court enjoys discretion and control over the reception process.93 This contrasts with the constitutionalist narrative, but it much resembles the situation in European Union law, where—in the influential interpretation of Neil MacCormick—two different systemic perspectives conflict and both the European and the national legal orders, through their respective courts, claim to wield ultimate authority.94 The relationship between the two levels is then determined not by one overarching rule, but by an oversupply of competing rules, among which solutions can only be found through political negotiations, often in the form of judicial politics.
[bookmark: p128]If this sounds highly conflictual, reality has proven to be rather harmonious. We have already seen in the cases of Spain and France how, despite national courts' insistence on their final authority, the normal, day-to-day operation of the relationship with the Strasbourg Court has lately been highly cooperative, and friction has been rare. This picture seems, apart from a few exceptions, generalizable: compliance rates with ECtHR judgments are regarded as high,95 and national courts in many jurisdictions refer (p.128) to Strasbourg jurisprudence as a matter of normalcy.96 The ECHR has thus been termed ‘the most effective human rights regime in the world’.97 Also in Germany, despite the reservations of the Constitutional Court and a certain reluctance of courts to cite ECtHR cases, Strasbourg judgments are generally followed, sometimes without openly acknowledging that they are at the origin of a jurisprudential shift.98 Even—or especially—after Görgülü, the Bundesverfassungsgericht has come to analyse Strasbourg case law in quite some detail.99 and its president has emphasized the cooperative nature of the relationship between the courts.100
[bookmark: p129]If we want to understand how this harmony in the face of a pluralist order has come about, we have to take a closer look at the judicial strategies and the interplay between the different courts. For this purpose, I have chosen to look at two cases in which the formal framework is obviously pluralist, thus clearly leaving domestic courts room for distancing themselves from Strasbourg if they so wish. The United Kingdom is one such case, as the 1998 Human Rights Act explicitly leaves the status of ECtHR judgments open; the other is the European Union, which is not even a party to the ECHR, with the result that any effect of Convention rights on the EU legal order and ECJ jurisprudence can always only be indirect. The aim of this inquiry is not to provide a comprehensive account of the gradual construction of the ECtHR's authority; this would be beyond the scope of this book.101 My aim is more modest: to gain insights into why the different courts have not used their discretionary space in a (p.129) more conflictual way, and thereby to begin to understand how the pluralist structure has favoured (or hampered) the creation of a stable legal and political order in the context of the ECHR.
[bookmark: acprof-9780199228317-div2-23]1. Judicial Conversations between European Courts
Rather surprisingly, the relationship between the ECtHR and the ECJ is not so dissimilar to the French and Spanish pictures, even though it rests on a fundamentally different basis. On a purely formal level, the ECHR and the law of the European Communities (EC) have long been unconnected: since the EC is not a party to the ECHR, Community acts remain outside the jurisdiction of the Strasbourg organs, and neither the Convention nor judgments of the Strasbourg Court create direct obligations for the EC. Yet despite this clear separation—a strong formal pluralism—the Strasbourg and Luxembourg courts have initiated a dialogue that, over time, has led to a remarkable convergence between their legal orders.102
[bookmark: p130]Their relationship has evolved in broadly three phases, but though the trajectory might look like steady progress overall, it was not without frictions and setbacks. Initially, engagement between the judicial systems was limited. In its early years, the ECJ refused to deal with human rights issues altogether; only faced with growing concerns among member states and their constitutional courts did it begin to regard fundamental rights as general principles of Community law, and from the mid-1970s on it mentioned the ECHR explicitly.103 Throughout this time, and until the late 1980s, the European Commission of Human Rights (EComHR) declared inadmissible all applications directed against Community acts solely on the ground that the EC was not a party to the Convention.104 This changed with the increase in the EC's human rights-sensitive functions, and in 1990, the EComHR held that member states had to ensure a level of protection ‘equivalent’ to that of (p.130) the ECHR when they transferred powers to the EC—a requirement it found to be met at that point.105
In the early 1990s, the relationship thus seemed to be one of harmony at a relatively safe distance; and it improved further with political efforts to make the EC accede to the ECHR. These efforts were, however, brought to a halt in 1996 when the ECJ, in its famous Opinion 2/94, found the EC lacked the powers to accede: integrating it into the institutional framework of the Convention (ie, subjecting its organs, including the ECJ, to the ECtHR) was of constitutional importance and thus required a formal amendment of the treaties.106 The ECtHR countered with what is widely regarded as a ‘warning shot’ for Luxembourg.107 In its Cantoni judgment, it left the deferential path staked out earlier and subjected to full scrutiny a French provision identical to an EC directive, thus effectively denying Community acts the privileged treatment the ‘equivalent protection’ doctrine implied.108 In the following years, the ECJ improved its record, citing ECtHR judgments more frequently and in greater detail109 and even using them in 1998 to hold, for the first time, that a Community act violated fundamental rights.110 The ECtHR, though, continued to assert itself: in its 1999 Matthews judgment, it applied normal Convention standards to the exclusion of Gibraltar from elections to the European Parliament, finding the United Kingdom in violation of the right to free and fair elections.111
[bookmark: p131][bookmark: p132]Matthews was widely seen as signalling a willingness on the part of Strasbourg to extend its control into the area of EC law with greater self-confidence.112 Yet it was followed by a much calmer period. Over the next six years, the ECtHR found all challenges, direct or indirect, of EU measures (p.131) to be inadmissible on grounds unrelated to the character and legal status of the EU, thus leaving the door open for scrutiny in principle but avoiding friction in the particular case.113 This deferential stance was sometimes surprising, for example in the Emesa Sugar case in which the ECJ had challenged Strasbourg's jurisprudence on the role of the advocate-general.114 In another high-profile case, Senator Lines, evasion became possible when the EU's Court of First Instance (CFI) quashed the respective fine shortly before the Strasbourg judgment was to be rendered, prompting suspicions that the CFI's decision might have been driven by strategic concerns.115 Overall, the ECJ's approach during this time certainly facilitated the ECtHR's cautious attitude: references to Strasbourg jurisprudence had become normal, several judgments reflected a greater emphasis on human rights as opposed to economic freedoms,116 and in some much-noted instances the ECJ rectified inconsistencies between its jurisprudence and ECtHR judgments.117 This friendly interplay between the courts mirrored political developments—the ECHR was granted a prominent place in the EU Charter of Fundamental Rights in 2000;118 and the draft constitutional treaty of 2004 contained an obligation for the EU to accede to the Convention.119 When ratification of the treaty failed, however, the ECtHR stepped back to the fore and used its Bosphorus judgment to set out with greater clarity its vision of the relation (p.132) ship with EU law.120 Accepting that ‘equivalent protection’ was generally assured in the EU, it established that it would only scrutinize individual cases for ‘manifest deficiencies’ in rights protection. In the case before it, it did not find such deficiencies, and it has acted cautiously also in the first cases after Bosphorus.121 But the approach leaves the Court significant flexibility to react to changes in the EU's fundamental rights regime and also points to areas of EU law that might come under more intense scrutiny in the future.122
[bookmark: p133]The product of these more than thirty years of interaction is significant convergence and harmony, and this is generally acknowledged by commentators, including the president of the ECtHR.123 The ECJ has come to refer to the ECHR and Strasbourg case law as a matter of normalcy and usually follows it diligently; likewise, the ECtHR has acknowledged the generally satisfactory level of rights protection in the EU and has, with its ‘manifest deficiency’ standard, raised the bar for individual challenges.124 Yet this mutual accommodation remains a matter of choice: the ECtHR retains flexibility in applying its standard; and the ECJ has never acknowledged being tied to Strasbourg's interpretation of the ECHR and has instead used vague notions such as ‘source of inspiration’ to describe its status, leaving open the possibility of divergence when the ECJ regards it as necessary.125 To some extent, that stance has also been politically ratified: in the convention drafting the (p.133) Charter of Fundamental Rights, some members wanted to see a reference to the ECtHR's case law as a guide to interpretation, but this was successfully opposed by other members eager not to curtail the ECJ's autonomy by subjecting it directly to another body.126 In the end, the reference to Strasbourg jurisprudence was included only in the presidium's explanations.127 The Lisbon Treaty, by providing for the accession of the EU to the Convention, now opens the way to direct review of EU acts by the ECtHR. But it does not strengthen the position of the ECHR (or ECtHR judgments) in EU law—it only codifies the status quo in this respect by referring to the Convention as one of the sources of ‘general principles’ of the law of the Union.128
[bookmark: p134]The overall result is far from hierarchical and well ordered: it might not quite be of ‘Kafkian complexity’,129 but it is certainly highly pluralist. How then has it come to be so harmonious in practice? The most obvious explanation would start from the particular situation in which the courts found (and still find) themselves: for most of their existence, both have been highly vulnerable and their authority has been shaky.130 In that context, the ECtHR may have wanted to subject the EC and later the EU to fuller control, given the gap in human rights protection that widened with the increase in supranational competences. But doing so too aggressively would have risked a backlash from the ECJ that could have been harmful to the ECtHR's position. Moving cautiously, recalibrating its approach according to the ECJ's reaction and the broader legitimacy context it was operating in, was thus the more sensible option.131 Likewise, for the ECJ, avoiding conflict with the ECtHR was of central importance. Its authority had been (p.134) called into question in the 1960s and 1970s on human rights grounds, and using the ECHR was the most obvious way to allay concerns of national courts, governments, and the public. Following the ECtHR was therefore only prudent: in order to maintain its authority, the ECJ had to accept constraints on its autonomy, even if it managed to keep these constraints limited, first by blocking the EC's accession to the ECHR and then by using vague formulae to describe the Convention's status in Community law.
[bookmark: acprof-9780199228317-div2-24]2. The British Turn toward Strasbourg
If the ECJ reached out to Strasbourg to bolster its authority, it seems the British House of Lords hardly needed such support: resting on centuries of tradition, it could easily forego the additional authority (if any) that a ‘European’, or ‘foreign’, court had to offer. So we might expect that the Lords, if given the choice, would insist on their autonomy and keep the ECtHR at a comfortable distance.
[bookmark: p135]Yet this is not quite what happened. Certainly, before the 1998 Human Rights Act (HRA), the Convention was not part of British law and domestic courts only used the ECHR in a limited way, mostly to clarify ambiguities in statutes and the common law, but largely avoiding questions of judicial review of administrative action.132 However, the situation changed radically—surprisingly radically—with the HRA: in the years since it has come into effect, British courts have come to refer to the Convention and to ECtHR judgments with a frequency and diligence hardly matched anywhere else in Europe.133 This is all the more surprising as the HRA only requires national courts to ‘take into account’ Strasbourg jurisprudence in the interpretation of these rights. This vague formula deliberately creates opportunities for divergence; the (p.135) government intended it to give domestic courts space to go beyond Strasbourg interpretations but also, for example, to disregard outdated judgments.134 But the House of Lords refused to make use of this space: the dominant position among the judges is instead one of close attention and loyalty to Strasbourg judgments. This line is reflected in an opinion of Lord Bingham in 2004: 
While such case law [of the ECtHR] is not strictly binding, it has been held that courts should, in the absence of some special circumstances, follow any clear and constant jurisprudence of the Strasbourg court…This reflects the fact that the Convention is an international instrument, the correct interpretation of which can be authoritatively expounded only by the Strasbourg court. From this it follows that a national court subject to a duty such as that imposed by section 2 should not without strong reason dilute or weaken the effect of the Strasbourg case law.…The duty of national courts is to keep pace with the Strasbourg jurisprudence as it evolves over time: no more, but certainly no less.135
[bookmark: p136]Formulae such as ‘special circumstances’ or ‘without strong reason’ still leave the courts significant flexibility and have led to ‘creative dialogues’ with the ECtHR as well as open departures from its interpretations.136 Yet the House of Lords followed Strasbourg case law in most cases, and this included politically sensitive judgments such as A v Home Secretary where the Lords found statutory powers to detain terrorist suspects incompatible with the Convention.137 Even where they had an opinion that was difficult (p.136) to reconcile with ECtHR judgments, they usually went to great lengths to achieve reconciliation through detailed exegesis and thus maintain the authority of the Strasbourg Court.138 And when a Strasbourg verdict was in open conflict with their own previous jurisprudence, they saw themselves as ‘required’ to overturn the precedent.139
[bookmark: p137]This strong loyalty to Strasbourg is unexpected also because of the widespread Eurosceptic sentiment in Britain—a sentiment that could have led the Lords to read the open ‘take into account’ language in the HRA as an invitation to start building an own, British human rights jurisprudence.140 This alternative was readily available: it could build on efforts to develop a rights-based ‘common law constitutionalism’ already undertaken by courts and commentators since the late 1980s.141 And it is precisely this path that the Court of Appeal has taken in the wake of the HRA. In several judgments, it has declared that the 1998 Act charges the courts with ‘develop[ing] a municipal law of human rights by the incremental method of the common law, case by case, taking account of the Strasbourg jurisprudence’; that it did not need to ‘stick[] like glue to the Strasbourg texts’; or that its task was only to ‘draw out the broad principles which animate the Convention’.142 In some cases, this has allowed the Court of Appeal to go beyond early Strasbourg (p.137) jurisprudence and establish more demanding standards,143 but in others it has been criticized for neglecting the ECtHR's case law144 and falling short of what it required.145 In the House of Lords, a similar approach was taken by Lord Hoffmann who insists that Convention rights under the HRA had become domestic, not international rights, and that, when faced with ECtHR judgments that were based on a misunderstanding of British law or were ‘fundamentally at odds with the distribution of powers under the British constitution’, courts might not have to follow them.146
[bookmark: p138]If such a reserved stance had been expected, it is all the more surprising that Lord Hoffmann was quite alone with it in the House of Lords.147 How can we explain the strong loyalty of the Lords to Strasbourg? The most straightforward answer would see dynamics of judicial empowerment at work: by relying on Strasbourg authority, the House of Lords was able to extend the reach of its judicial review powers beyond what was possible under the common law—in this reading, the HRA ‘unleashed’ the Lords from the shackles previously imposed by parliamentary supremacy and the separation of powers. Such an explanation is plausible if we think that, already before the HRA, the courts were intent on strengthening their review powers; and the above-mentioned efforts at developing a jurisprudence of common law rights certainly support this view.148 Yet this explanation also raises (p.138) problems. First, it is not entirely clear that British courts were indeed so keen on extending their powers of judicial review; otherwise, they might not have closed the door to ECHR arguments as tightly as they did in their 1991 Brind judgment.149 Secondly, and more importantly in our context, a desire for empowerment would not necessarily explain why the Lords should have tied themselves so firmly to Strasbourg jurisprudence—after all, they could also have extended their review powers by building on the common law like the Court of Appeal, and this would have preserved them a greater degree of autonomy, too.
[bookmark: p139]Yet perhaps the degree of loyalty to Strasbourg shown by the House of Lords can be explained in a similar way as that of the ECJ: as an attempt to defend its authority against challenge. This might be counterintuitive given that, as mentioned above, the Lords' authority, unlike that of the ECJ, had been established over centuries before even the ECtHR was created. Yet their role post-HRA was largely new: they had been turned into a quasi-constitutional court with broad review powers over executive and legislative action, and this was in strong tension with previous assumptions about the role of courts under the British constitution.150 In this new role, the House of Lords enjoyed limited authority, and developing a municipal law of human rights might have appeared as too openly “creative”: as a legislative rather than judicial function and therefore subject to greater challenge. Instead, relying closely on Strasbourg jurisprudence may have helped to maintain a more clearly judicial role, one of ‘applying’ the law, and may have also appeared as merely executing a parliamentary mandate.151 This would correspond well with the observed general desire of courts to be perceived as non-political actors, servants of the law but not autonomous (p.139) creators.152 Thus, even though on a substantive level it meant embracing an innovative internationalist conception of human rights, tying its hand and limiting (or denying) its discretion by reference to Strasbourg might have seemed to the House of Lords the safest option in the new—tempting but slightly uncomfortable—position in which the HRA placed it.153 It remains to be seen whether in the new UK Supreme Court the judges will feel on more stable ground, and what consequences this might entail.
[bookmark: acprof-9780199228317-div2-25]3. Strasbourg's Accommodation Strategies
[bookmark: p140]The story of convergence between domestic courts and the ECtHR has so far been told from the perspective of the former and has highlighted factors that made domestic courts benefit from forging close links with Strasbourg. However, the gains from a cooperative relationship have usually been greater on the part of the ECtHR. From its inception, the Strasbourg organs were dependent on a positive stance by national authorities; with no enforcement tools at their disposal, compliance had to be essentially voluntary. If the Court and Commission wanted to become influential, they needed to establish, on the one hand, their authority as impartial and trustworthy interpreters of the Convention; on the other, they had to take care not to upset national authorities so much as to provoke a backlash.154 This posed a dilemma, as the image of impartiality could easily be undermined by sensitivity for the concerns of particular member states, but Strasbourg managed to navigate between the two poles with great talent.155 In the early years, this involved strong elements of diplomacy: the EComHR often assumed a mediatory rather than adjudicatory role, much to the dismay of many legal scholars, but with the result of allaying member states' fears (p.140) of an overly aggressive enforcement of human rights.156 Later, as the judicial function became increasingly settled, Strasbourg developed doctrinal tools to navigate thorny issues: the evolutive approach and the margin of appreciation.
[bookmark: p141]Both of these tools are well known; together, they allowed for an incremental expansion of the reach of the Convention, responsive to the pace of progress in member states, but in a doctrinal, not openly political framework.157 We have already seen a striking example for the evolutive approach in the stance of the ECtHR towards advocates-general; the shift from the 1970 Delcourt case to the 1991 Borgers case was justified precisely by the need to reflect the ‘evolution’ of the requirements of a fair trial.158 This dynamism in interpreting the Convention has often been criticized,159 and understandably so, as there are hardly any methodological guidelines for how it is to be applied160—after all, it is a tool of judicial politics that grants the Court flexibility in responding to circumstances and opportunities. The critique has been even greater with respect to the second tool, the margin-of-appreciation doctrine that limits the stringency of the proportionality test by deferring to the judgment of member states. The extent of this margin depends on a number of criteria; the Court usually emphasizes the degree of consensus among member states, and on particularly contentious issues it has indeed stepped back to await the crystallization of a common European approach and has sought to respond to political movement within the member states concerned.161 However, the application of (p.141) this doctrine has been open to the charge of great casuistry, reinforcing the already significant context-specificity of the proportionality test and often preventing generalizable inferences for future cases.162 Yet this effect is deliberate: even today, there is a lively debate among judges about the degree to which they should formulate general principles or decide primarily on the basis of the facts of a specific case.163
[bookmark: p142]The critique of these tools by scholars who regard coherence and legal certainty as central elements of the rule of law164 is thus understandable, but the value of the resulting flexibility for a court that is in the process of establishing its authority can hardly be overestimated.165 It helps to avoid clashes with member states and their courts while keeping alive the promise of a more effective human rights protection in the future, thereby also alerting national authorities to the risk that particular policies might one day be regarded as violations. The story of the treatment of transsexuals in Britain is a good illustration of this point: Strasbourg was lenient in 1986, emphasizing the lack of consensus in Europe and the resulting broad margin of appreciation,166 but tightened its jurisprudence considerably over the next decade, warning Britain that it had to keep the situation under review.167 When the political response was muted and even provoked explicit criticism by the Court of Appeal, the ECtHR eventually came to find a violation of the (p.142) Convention on the basis of a much-reduced margin of appreciation.168 Here, the ECtHR, rather than merely stating the law, was administering change in a dialogue with national institutions that benefited much from the flexibility of its doctrinal tools.
[bookmark: p143]However, these tools have not always led to an extension of human rights protection; sometimes they have also allowed for retreat in reaction to national concerns. We have already seen above how Strasbourg modified and limited its jurisprudence on the role of advocates-general when faced with the opposition of the Conseil d'Etat.169 Another example is the shift in the ECtHR's stance towards the implementation of the Convention in domestic law. The Convention is not explicit about a need for incorporation, but in the 1970s, the Court described such incorporation as a ‘particularly faithful reflection of the drafters' intention’.170 However, faced with the continuing resistance of a number of states—especially the UK and the Scandinavian countries—it began to limit itself to stating that there was no preferred way of achieving compliance with the Convention and that incorporation was not legally required.171 It became again slightly more demanding in its 1991 Vermeire judgment when it censured Belgium for its failure to amend legislation on illegitimate children following the Marckx judgment twelve years earlier.172 Yet its general approach remained cautious until the early 2000s when the negotiations on Additional Protocol No 14 gave questions of execution greater political weight.173 Thus, in 2004, the Court returned to a more determined language, holding that states were obliged to modify their domestic law if this was necessary to end violations of the Convention and fully comply with ECtHR judgments.174 (p.143) And following an invitation by the Council of Europe's Committee of Ministers, it also began to identify systemic problems in member states that required a broader legislative response.175 This still falls short of its initial approach and certainly does not reflect a general duty to incorporate the Convention, but it shows the Court's particular sensitivity to the political process and its readiness to react to resistance as well as encouragement. After all, the process of accommodation in the ECHR framework is not a one-way street leading to ever greater authority of Strasbourg;176 instead, it is a mutual process in which signals from political actors, including courts, feed back into ECtHR jurisprudence.
[bookmark: acprof-9780199228317-div1-44]III. PLURALISM'S APPEAL
[bookmark: acprof-9780199228317-chapter-4-div2-56]As we have seen, in the day-to-day operation of the European human rights regime, the pluralist structure of European human rights law has mostly produced not conflict and friction but harmony and convergence. The different courts involved have not made aggressive use of their discretionary space; instead, they have sought to accommodate each other in a cooperative relationship. Yet has this happened despite, or perhaps because of, the pluralist structure?
[bookmark: acprof-9780199228317-div2-26]1. The Success of the European Human Rights Regime
[bookmark: p144]On one level, this success has little to do with the institutionalist structure of the regime, but is the result of favourable political circumstances. The ECHR benefited much from the geopolitical environment, as it allowed Western European states to demonstrate their commitment to human rights in the face of the Soviet challenge.177 Within Europe, the absence of concentrated power facilitated the operation of the Convention mechanism: none of the most powerful member states could expect to see its preferences fully (p.144) reflected in the Convention; the UK, France, and Germany all had to accept that ECtHR jurisprudence drew on a range of traditions.178 And for most of the life of the Convention, its members (then mainly Western European) shared relatively homogeneous political systems and cultural values;179 increasing international convergence on the content of human rights—signalled for example by the growing practice of transnational judicial borrowing—was of additional help.180 In this situation, divergence among member states was limited, violations were usually not terribly grave, and the findings of violations were not particularly concentrated. Though some countries lost more often than others in Strasbourg, none of them was a clear outlier that could have challenged the system or would have made resistance a routine position.181 Beyond that, member states had a sufficient stake in a working system to accept occasional defeat. Their interests in it were quite varied, ranging from bolstering the human rights credentials of the West to spreading one's own values, protecting human rights achievements from potential domestic challenge, and signalling a commitment to liberal democracy so as to enter (or maintain membership in) the Western club.182 For most countries, and most of the time, these benefits of membership outweighed the costs, and gradually reputational concerns also came to solidify the regime.
[bookmark: p145]The formal structure of the regime had little impact on all this, except of course the costs for member states—the scope of the obligations under the Convention and the likelihood of being found in violation. The initial design of the ECHR kept these costs low: the Convention reflected a minimal (p.145) consensus, and many member states believed it did not require changes to their laws and institutions.183 As we have seen, the Strasbourg organs have been careful not to raise these costs too suddenly: while giving Convention rights increasing bite over time, they did so in an incremental fashion that never departed too much from the level of rights protection already consolidated in member states. The evolutionary approach to interpretation and the related margin-of-appreciation doctrine—central political tools in a pluralist order184—thus quite likely helped stabilize the European human rights regime to a significant extent.185 Most observers recognize that, even if they have constitutionalist sympathies and are sceptical of the political nature of these tools.186
However, we might find a broader effect of pluralism when we return to the focus of previous sections: the interaction of courts. The courts have played a crucial role in the development of the overall regime, both on the European level where the Strasbourg Court has stimulated large-scale change, and on the domestic level where courts have anchored the Convention in domestic societies. Studies of the influence of international human rights norms generally attach much weight to ‘institutionalisation and habitualisation’ on the domestic level;187 and courts are widely regarded as central to the microprocesses of implementation and compliance in transnational dispute resolution.188 Because of the strength of the rule of law in most member states of the Convention, non-compliance with domestic court decisions comes at a high cost for political actors; if a domestic court thus gives effect to ECtHR judgments, this often guarantees compliance more broadly.189
[bookmark: acprof-9780199228317-div2-27][bookmark: p146](p.146) 2. The Decision-Making of Courts
How has the pluralist structure of the European human rights regime then influenced the likelihood of cooperation among the courts? If court action were determined primarily by formal rules, we would expect domestic courts to follow Strasbourg decisions more readily in a constitutionalist order in which European norms enjoy primacy over domestic ones. But already our limited survey of judicial dialogues has shown that the formal setting has only played a limited role. In France, despite the ECHR's supremacy over domestic statutes, courts have been reluctant to exercise review powers; on the other hand, the ECJ has given effect to ECtHR jurisprudence despite the absence of a formal basis. This corresponds with the observation that the incorporation of the Convention is not a dominant factor for compliance.190 Of course, this does not imply that form is entirely inconsequential: the example of the UK shows well that the absence of a formal mandate to apply the ECHR made the courts reluctant to use it; only after the HRA did they feel authorized to so. Yet, while form certainly played a role in setting the boundaries of court action, it was hardly determinative of it191—a finding that is consistent with studies of other higher courts.192
[bookmark: p147]Which other factors are then likely to have had an impact on court action vis-à-vis Strasbourg? Studies of courts suggest that decision-making is typically influenced by three groups of factors: attitudinal, normative, and strategic ones.193 All of these also appear to be relevant in our context, though (p.147) their relative weight is difficult to determine in the absence of broader, integrated studies of decision-making in the courts we are concerned with here.194 These three categories should provide a useful prism for further exploration, even if, as Helen Keller and Alec Stone Sweet note, ‘no single factor, or simple combination of factors, can explain the choices judges have made’.195
Attitudes. American studies of courts, particularly the US Supreme Court, often find judicial decision-making to be centrally influenced by the ideological and political attitudes of the judges.196 This is likely to find reflection in European courts, but probably, for institutional and cultural reasons, in a weaker form.197 Moreover, the main divisions on the ECtHR itself reflect less a left–right than an activism–restraint spectrum and so are more difficult to map onto dominant political cleavages. To some extent, however, the two dimensions appear as linked, and we can expect left-leaning judges to be somewhat more positively inclined towards Strasbourg judgments that extend rights protection and overcome national limitations.198 It is also likely that, on average, conservative judges have stronger nationalist attitudes that make them more sceptical of ECtHR oversight as a matter of principle. And one might suspect that domestic judges—regardless of their political background—will often be inclined to see a solution enshrined in their own law as superior to one coming from a foreign source, in part simply because they are used to applying the national law and have internalized its supposed value. This might result in some bipartisan bias against Strasbourg attempts at change.
[bookmark: p148](p.148) Normative commitments. Most studies of courts also show that judges' pursuit of their political preferences on the bench is strongly conditioned by the beliefs they hold about the right role of the courts.199 As regards the stance of domestic courts towards the ECtHR, this will play out in a number of ways. First, the more judges value judicial restraint vis-à-vis the political branches, the less they will approve of attempts by any court—including Strasbourg—at checking politics. We can see this reflected, for instance, in the reluctance of British courts and the French Conseil d'Etat to use the ECHR to extend their review powers even though they had formal opportunities to do so; ideas about parliamentary supremacy are likely to have played an influential role here.200 Even more importantly in our context, domestic judges, socialized in a national constitutional setting, will usually have internalized a vision of the domestic constitution as the final point of reference, and of domestic decision-makers and judges as having the final word. Their institutional commitments will thus reflect some scepticism as regards supranational supremacy claims.201 Thirdly, normative commitments will also derive from judges' conceptions of the proper forms of argument and persuasion; after all, it is the particular form of reasoning that distinguishes judicial from political decision-making.202 Much of the success of the ECJ has been attributed to its demonstrative autonomy from politics as well as its formalist style of reasoning,203 and in the generally formalist legal culture of Europe, this factor is likely to have been influential for the reception of the ECtHR as well.204
[bookmark: p149]Strategic considerations. The third group of factors usually seen as relevant to judicial decision-making is of a strategic nature. Among these factors are the pursuit of personal goals of judges, such as securing reelection, but also, and perhaps primarily, the strengthening of the position, authority, and legit (p.149) imacy of the court as an institution.205 The importance of such strategic factors in a supranational context has been demonstrated with respect to the EU, where European law mobilized lower national courts by giving them opportunities for greater institutional influence; in contrast, the highest national courts often rejected stronger review powers over the political branches because using European law for this purpose would have implied a loss of their position at the top of the judicial hierarchy and thus of their autonomy in favour of the ECJ.206 A desire to preserve autonomy also seems at play in our context, particularly clearly in courts' efforts formally to retain the last word on whether to follow Strasbourg decisions or not—a point all the courts studied here have insisted upon. Likewise, in all the cases discussed, enhancing the courts' authority seems to have been important, most obviously for the Spanish Tribunal Constitucional in the transition from dictatorship, and for the ECJ in coping with challenges by domestic courts. But as the British and French cases show—and a similar finding applies to French courts in the EU context207—this does not always translate into strategies of institutional expansion. Courts are not always keen to extend their powers, even if the formal setting allows for it; convictions about their rightful place, considerations of legitimacy, or fear of a backlash208 might prevent them from doing so.
[bookmark: acprof-9780199228317-div2-28]3. The Impact of Pluralism
How then has the pluralist structure affected those different factors in the context of the ECHR? As mentioned above, compared to constitutionalism, pluralism appears as the weaker option with respect to form, but then form seems to have played only a limited role. As regards the other factors, the picture is not unambiguous, but it reveals a number of significant advantages of a pluralist structure.
[bookmark: p150]This is already visible when we consider judges' attitudes. As mentioned above, ECtHR jurisprudence is not easily classifiable as left or right, but (p.150) in many cases, Strasbourg activism will be greeted more readily by the domestic left. Insofar as political attitudes play a role in the courts, national resistance to the ECtHR is likely to be more pronounced among conservative judges; and this resistance should be attenuated by the incrementalism characteristic of a pluralist order. After all, incrementalism serves to limit demands for change; it reduces the degree of challenge and allows for a process of slow socialization into the Strasbourg conception of rights. Likewise, insofar as we can assume that domestic judges have a preference for solutions enshrined in their own laws over those emanating from a foreign source, incrementalism softens the blow; it only demands limited changes at any given moment and also reacts to the evolution of domestic law.
Advantages of a pluralist order also emerge with respect to judges' normative commitments. Again, incrementalism limits the challenge for judges who favour judicial restraint vis-à-vis politics and for those who have a principled commitment to the national constitution as the final point of reference. And pluralism's other distinctive characteristic, its readiness to leave questions of principle open, further reduces problems for the latter group; their insistence on ultimate national supremacy is not challenged categorically, as it would be in a constitutionalist order; pluralism instead seeks to work around it. However, from a perspective of argument and persuasion, pluralism's appeal appears more ambivalent. The incrementalist element certainly helps tune supranational demands to what domestic courts seem ready to embrace, and it may lead to forms of dialogue that bring the different levels closer together over time.209 But the stronger political component of pluralism might also make persuasion more difficult: it can make an international court appear as a political body and thereby taint its legal arguments. Escaping such appearances while remaining politically sensitive means walking a precariously fine line.
[bookmark: p151]Somewhat ambiguous is pluralism's role also when it comes to strategic factors. By making plain the element of discretion and choice, it prevents domestic courts from hiding entirely behind a Strasbourg decision in order to justify an own expansion of review powers; any such expansion requires a defence on additional grounds. But if a domestic court has a stronger standing than the international body, it might actually benefit from the dissociation that comes with pluralism.210 On the other hand, clearer advantages are discernible with (p.151) respect to courts' desire to defend their autonomy: the pluralist order, unlike a constitutionalist one, allows domestic courts to insist on their final authority, and they have done so in all cases studied here. Without the possibility of such insistence, pragmatic accommodation from all sides would have been considerably less likely. At the same time, the vulnerability that comes with the contested supremacy claims in a pluralist structure may well have attuned courts towards cooperation rather than the imposition of a final say.211
In sum, then, pluralism's contribution to the stability of the European human rights regime seems significant. We might not be able to quantify the role of the different factors presented here or even determine their relative weight for the different courts involved; this would require an extensive, comparative study of decision-making in those courts. But the discussion has shown that on a number of issues we can expect domestic courts to care about, the incrementalism and openness of pluralism might well have worked to the benefit of the overall regime. It might not always have appeared as overly attractive or convincing to rights activists or staunch cosmopolitans; but it will also have seemed less threatening to the conservatives and committed nationalists who might otherwise have sought to derail the process. Leaving fundamental questions open, pluralism may have allowed for a gentler, and ultimately more successful, way of engaging a variety of actors in the creation of a postnational order—at least in conditions that, as in the European human rights regime, have been favourable enough to allow courts and their dialogues a central role in that process.
[bookmark: acprof-9780199228317-div1-45]IV. CONCLUSION
[bookmark: p152]The constitutionalist narrative of the evolution of the European human rights regime, so powerfully manifested in the reactions to the Görgülü judgment, has come to appear more as a story of hope than a reflection of reality. While domestic and European human rights law have indeed become increasingly linked and Strasbourg decisions are regularly followed by national courts, this does not indicate the emergence of a unified, hierarchically ordered system along constitutionalist lines. Instead, as we have seen throughout our case studies, domestic courts insist on the ultimate supremacy of their own legal order over European human rights law, and they have thus created a zone of discretion in deciding whether or not to respect a judgment of the ECtHR, allowing them to negotiate with Strasbourg on issues (p.152) they feel particularly strongly about. Yet in spite of this divergence on fundamentals, the interplay between the different levels of law has been remarkably harmonious and stable. There have hardly been open clashes; instead, mutual accommodation and convergence have been the norm, facilitated by the flexible and responsive strategies of the courts involved, and especially of the ECtHR itself.
This is initially surprising as pluralism, unlike constitutionalism, is often associated with disorder and the risk of friction. Yet as we have seen, the pluralist structure of the European human rights regime seems to have created favourable circumstances for the generally harmonious dialogue between domestic and European courts. In particular, the strong incrementalism it allows for has limited the extent of the demand for adaptation on the part of national courts and is thus likely to have prevented overreach by Strasbourg and consequently the risk of a backlash. Likewise, pluralism has catered to national courts' desire for maintaining their autonomy; it has allowed them to insist on their superior status in principle and in the shadow of this status to make gradual, pragmatic concessions. In this way, by leaving issues of principle open, the pluralist structure has limited the antagonism between the different institutions involved and has helped them move to a stage where they could mutually benefit from a cooperative relationship.
In those respects, then, the experience of the European human rights regime points to the appeal of pluralist forms of postnational order more generally. In situations where contestation is strong and authorities are not firmly settled, a pluralist order can contribute to the transformation of a regime over time and allow for responsiveness to different actors according to their changing political weight and public legitimacy. By leaving questions of fundamental norms and ultimate authority undecided, pluralism might give postnational law the flexibility it needs in order to deal with principled contestation—contestation might be easier to circumnavigate than in a constitutional order built on the ideal that these questions are settled in one way or another.
This does not suggest easy solutions for other areas of postnational governance. The political environment in which the European human rights regime operates is particularly favourable, and its experiences are therefore not easily transferable. Pluralism may turn out to be less stable and desirable in a less friendly setting. Yet constitutionalism's aspiration to tame unruly politics through establishing a comprehensive rule of law may also run into greater obstacles in broader, more contested spaces. In the next two chapters, I thus turn to the global sphere to examine in more detail what models of order are emerging there and how pluralism and constitutionalism fare in this different—and even more challenging—context.
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