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14.1 INTRODUCTION í l' 

················· ............................................................................................................... / ·····································----··• ... .. 

I 
ALTERNATIVE dispute resolution (ADR) refers to a variety of priva te processes for resolv. 
ing disputes, in~ependenLoLtrial before_a_court_ of law. Du~ing the past five decades 
the Anglo-American world witnessed the rapid evolution of ~R in the resolution of 
civil disputes. The roots of ADR can be traced back to theJ._9 .. zfU;'ound Conferw._çe, co. 
sponsored by ChiefJustice ~pd the ABA, and dedicated to the litigation 
ex:plosion. At the conference, leading figures in the legal community expressed concern 
over the increasin_g costs and extended delays partie_~ were facing in the over-burdened 
judicial system. Professor Frank Sander examined means for reducingjudicial..workload 
and for dispensing justice in a more efficient and accessible _manner. He introduced his --vision of a Multi-door Courtho~$e-whereby litigating parties in civil triais are offered 
a variety of dispute resolution processes upon entering the court system, in addition 

to the triai option, and cases are screened to the process most befitting of their charac­
teristics. The Multi-door Courthouse Model was implemented in several sites and was 

deemed a success. Since then, AD~R mechanisms have beco me an integral part of the 
legal system, both in the United States and worldwide. • ----

Toe most prevalent ADR processes currently employed are .arbitratioµ and media­

tjon. Arbitration can be conceptualized as a lll,arket instjtuU<;>.!1 replicating triaI. i;;d 
of resorting to the state adjudication system, where public judges decide cases accord­

ing to prevailing law, in arbitration the disputing parties choose the arbitrator (or pri­
vate judge) and may supply him or her with ditferent substantive and procedural norms 

from the ones the court would apply. Toe basic undertaking, of adjudicating the case 

according to pre-existing norms, mimics the workings of the public court ln light of the 
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~ ponent underlylng thls procesc;, arbitration Í$ considered a bindin_g 
J· dtc11ttve com , . . . <l i d b' • --av)11 . DR ln contrast, mc_diat1on 1s cp cte as a non- mdmg form of ADR, e~Jen. Jo.r!)l_!!Í.Í" 

1
; dlrect ncgotlatlon between the parties. Mediation i, a pToceu whereby 

t1allY replahcindg arty facilitates negotiations between the disputing parties. aiming for eutral I r P M d' • • d' d •• , I! 
1 

Jution of the dispute. e 1at1on 1s irecte .it resolvíng, rather than 
,ontractuahreso e ln this sense it is not merely a privatized version oftria~eru 
1 1J1ng, 1 e cas • d 1 • t h d' ufC • 

1 
dlfferent, settlement-base , so ut1on o I e 1spute. ln addítion to arbitra-

qualltatlve Ydi tion hybrid proceedings, such as med-arb, mini-triais, and earty neutr.il andme ª ' b h • • 11on (ENE) are also widely employed today, ot with m the court system a, well 
evalu aliº" -

-~t-of-court settings. as ln° fi t ortlon of civil disputes are settled through resort to these mechanisrm, A signi can P d ) 1 • h DR roceedings even play a (more mo est r~ e m t e criminal realm. ln addí-
and A ~h d~estic levei AD R processes are also employed in the international realm t1on to t e O 

' R d' d h - • . 
1 

ofthe qualitatively different AD procee mgs, an t e numerous ltg;1lsitesin 
ln h~ they operate, '½DR" may have become too capacious a term to describe ali tha("' • _,. 
whi . hi . ts boundaries. However, for the purposes of this chapter the terrn "ADR" wiil 
fits WJt n 

1 
mode of civil dispute resoluti~!1 that exists outside the triai arena. / refertoany ___ -------- ~ . .,,, 

ml
·sts are interested in ADR ,or two mam reasons: first, from an ex post ~ Econo . . 1 • • • • • ective. the manner in wh•c~ ~'~Pº.!.~~--ar~-~~d_ ~ dec1ded m SOC!,_ety affects the 

~Qll.ofihe.lega~!~~-e~ an~ 1ts ~ost-e~c1ency. S~cond, from ~n ex an_te pei-spective, 
the manPer:Jn y.hich rights are vmdicated unpacts ~nmary behav10r and mvestments in 
~~ye__dispute avoidance. Toe literature rel~tmg ~o the econo~ic analysis of ADR'. r 

p be roughly divided into two facets: one facet 1s dedicated to the mterests oflitig!_tjJ!g 
~cs to m~_u_se ~f ADR mechanisms. Toe second facet is directed at the szial jnter-
~ in ADR. Accordingly, this chapter will commence with identifying the conditions 
;der whi@p~ties will be incentivized to enter into ADR proceedings, and then move '-
on to examine the social welfare implications of ADR.1 ~ 

14.2 THE PARTIES' INCENTIVES 
TO TURN TO ADR 

'Ibe Incentives of parties to a civil dispute ( or potential dispute) to agree to ADR pro· 
ceedings stem from the assumption that Al)R would inç_ruse their welf.ue by allowing a 
reductlnp lo tbe transaction costs of resolving their dispute and/or in paving_ thewar for 
;i;nprovement in the quality of the outcome. ln ordÜ to better define the inmase in 
thewelfare of the parties one needs, first, to identify the benchmarkagainstwhich ADR 

1 Another related body of economic literature, which wW not bcdiscwscdlothiscbaptcr.Nlalcsto 
lhe settlemcnt process, not necessarily in the realm of ADR procmlings. Formmplt,sce Mnookinancl 
Kornhauser (1979). 
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pnx"'ttdinw, are ns..-.cssC'\.t. 1hc two primary nltcnrnllvcs to ADR, faccd by lhe partie1, 

nl"t' ruhlk :1Jjudkntil1n in n court oflnw nnd dircçt nc-gotlntlon. One bo<ly of resear,h 

in thc litc-rntutt on C'\."Onl'lmk nnnlysls of ADR compnres ADR with public adju<11c,. 

tion. Another branch in the l'\:'onomlc literaturc nssesses ADR (speclfically, tnediatton) 

a~ainst the ha\'."kdrop ofun-facilitatcd, dircct, negotiation between the pnrllcs,2 

~ k Starting with the formcr: in his article, "Alt_ernative Dispute Resolullon: An.13c:onorn1c 

,'- \, Analysis': Sha,•cll discusses thc conditions under whlch parties may have a heightened 

, interest in ADR as compared to the trial alternative. ln depictlng these conditions and 

'the private bcnefits of ADR, he draws a basic distinction~et_w~en ex post ADR_agree­

ments (enten.-d into after the rise ofthe dispute) and ex ante ADR agreements (employed 

hefore the rise of the dispute, typically at the contracting phase). Since par!}'JnJerests 

p.riot_to the eruption of the dispute are not ideE_!_ical to po~t-disp_'!te party interests, lhe 

implications of agreements to resort to ADR during these two stages may be fundamen­

tally different ln addition, the range of viable contingencies faced by the parties, during 

each of these stages, may be different. Shavell demonstrates how the temporal distinc­

tions and the cut-off point of dispute eruption affect the range ofbenefits that partiescan 

gain from engaging in ADR agreements. Another distinction that needs to be drawn, 

when evaluating the private incentives to engage in ADR, relates to the distinction 

between the various !)'Pes of AD~ P.~es, most notably between binding ADR, such 

as arbitration, and non-binding ADR, such as mediation. ln what follows I will survey 

the benefits parties can reap from ADR agreements and proceedings, incorporatingall 

of these taxonomies into the discussion. 

A y 
.... Ili. f 

;'{ ,, \" • 

~r{/ ·,4-2.1 Ex Post ADR Agreements 
, .. v -

After a dispute arises parties may agree to engage in an ADR proceeding, such as arbitra. 

tion. Compared to the alternative of public adjudication, the rnarket-based ADR pro. 

ceedings may allow parties to ~conom.~ on the costs and risks of triai. ln addition to 

cutting the costs and risks of trial, ADR may also offer unique benefits to the disputing 

parties. These advantages are rooted in the fundamental differences between ADR and 

'· triai in court.· ~- • 
Thus, with respect to alleviating the risks and costs of triai: in the realm of ADR the 

• -parties are able exercise choic~ to the identity of the adjudicator of their dispute, 
- ~ 

while a public judge is typically assigned This allows them to opt for ~~p~ field 

of their dispute, and in doing so to d~ the investment of resources necessary to 

educi~~Qj_udicator as to the subject matter or as to the norms implemented in the 

2 As daimed by Mnookin. normally, arbitration is compared with public adjudication while 

mcdiation is comparcd with unfacilitated negotlation. O( course, mediation also serves as an alternativc 

to triai, whilc arbitration is also an alternative to direct negotiation. See Mnookin (1998). The dichotomy 

is rootcd in the adjudicative nature of arbitratlon and in the non-binding nature of mediation, discusscd 

in thc tcxt abovc. 
' • J Sha • ' vcll (199s). 
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-
d clsion of a higher-skillcd arbitrator may also be more predíctable, thereb-/ 

6tld- 1he ~e rlsks associated with the resolution ofthe dispute. 
Jt(~aslng ase ln costs associated with ADR proceeding., stems notonly from the con-

1he Jecre an employ over the identity of the adjudicator but also from the fact that 
1 Partle9 e d I f 1ro 

1 
th..e parties govern the proce ura ramework o( the proceeding. and can 

bttral on - - f h dº -d h ' 111 ar 
I 

lt to the characterlstics o t e 1spute an to t_ eir personal preference, . 
....i1er ,tal or .,, - ---- ..- h I d """ 1th -respect to the substantive norms t at are app ie -these too can a,<Jure a 
~1kewlse w sumlng and resource-consuming proceeding for adjudicatingthedi1pute. 

11rne-con . . , ltS5 rnedlatlon thç effecHve control the partres can exercise over the substantial con-
Jn -;r th-C- dispute rcsolution outcome _and the. p~ocedural fram~rk is more 

1ours ced-in llght of the contractual bas1s of med1at1on outcomes and m light ofits--, 
pronounl ocedural traits. Mediation may, potentially, l~er the risks and tranJaCtion (orrna pr . - -- - ~ / 111 ts assoclated with resol~~g ~spute eve~ _mo~e_dra~at1~~1ly. 
'~ dditiÔn to econom1zmg on the costs and nsks o( tnal, AD_!{ p~ttdinp­

In; arbitration or mediation-also offer the parties unique benefÍts: resortíng to , 
whe er ceedings allows parties to preserve confidentiality regarding the dispute and 
1,DRP'° - - -resolution, \!idens_the_zone of p_Qss]!?~..!~~m~ts, allows parties to extract ~ '), -. 
lts ai benefits. and may pave the ~ay Jo1.!t~ígh_te11~d ex post _corpplianc~ : 
~- íõ;""i bãve compared the benefits parties derive from ADR vis-à-vis the triai - • 

0 
tl;:. ln what follows, I will briefly surv~y the s~udies relat!n~ to th~ benefits parties ; .. 

p rtve from ADR as compared to the optton of d1rect negotiatlOn. D1rect negotiation 
~ers from triai and ADR proceedings in that i~VJ.ot involve a third party. Toe par• -­
·es enjoy maximal ~~ to shape the outcome of their dispute to meet their mutual 

li references. and are under no obligation to reach a principled result, according with , 
p re-existing norms.5 ln light of this extended ability to craft their own solution to the 

/

~nflict under direct negotiation, what are the advantages that ADR proceedings offer? 
proponents of ADR daim that these proceedings may prove superi~to direct nego- t. 

/ tlation both in te~ms of the abi_lity to reach conflict ~so~~tion _and in terms of ~e _çQJl-

/ teu19fihe.resolution. Toese daims may seem rather 1gtu1t-tYi wtth respect to arb1tration: . '-
it is easy to imagine cases in which disputing parties may not be able to reach agree- f, ~,,..> •... -
ment regarding the ultimate resolution of their dispute.dueto divergent expectations ,. L ? . .. ' 
and assessments as to th~ merits of their cases6 but in which agreeing on the procedure ~ ! -· ·: ... J 

\ t ... -by which the dispute will be adjudicated-such as the identity of the arbitrator, or the i.. , :,. r...:' 
substantive and procedural frameworks of the pros;ess-m~ prove feasible (precisely ', ... ' 
because of these diff erences in the parties• subjective assessments). • , . ~ 

Even where m~n is concerned the sarne may hold true: engaging in the process • 
offacilitated negotiation can assist parties to reacha negotiated agreement in cases in _ ... 1. .. ,.1.::. ~ 
which direct negotiations would lead to an imeasse (as well as to reacha superiornego-

0 
'"\"'_l - , _ 

tiated agreement, compared to the direct negotiation alternative, where the transaction ' 

_.-[' 1}. 

\ 

4 Mnookin (1998). ~ i 
5 Mnookin (1998). 
6 Landes (1971). 

µ y F- " 1\ \ ~ , ; 
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, ;, • ro!-ts iO\-oh~ in Jil"C.'1:t n~gotiation ,,10u1d not necessarl1y prevent a ncgollated 

, 1 1 ' , ;;;·' ..__mt"nt from ht"ing formed in the first p1ace). Brown nnd Ayres7 de1nonstrate that ag,~. 

• • • d 1 h rned,a. 
; , . , "' ~.,,. to~"ª" mitigate a~vcrse ~e1cction_an m~ra azar!1 ~n? _create value in neg~tiat1 

.. - '·"- through ~uential caucusmg-by controlhng _tJ_1«:._ flow of pr!_vate ln fonnatlon b;,-°"• 

'r· ..__ ... < • the parties (eliminating, translating,.and creating.it). 'Ihus, adverse -s~l~tlon ln w,,,n 

, • ,..,, ..... l • € • d l h d -.e.:.: vo ve, 
._ \ • , \.·, \'. co_nct'aled pre-contractua m1ormat1on an n1ora __ azaa_:_ _e!1.compasses hidden 

0 

• • ' . - t ..,: coptractual conduct. Both phenomena result from the parties' al?ility to hide i~t-

.i. • '", ~:_ '◄--... tion about themseh•es or their conduct, and both result in inefficiency.Ãdverse sel?!_~a-

.1, ~ -:- • mày Jead to suboptimal results in negotiation when parties hide information abou;'~º.11 

~ - • ' ,. assessments prior to reaching agreement. Moral hazard can create ineffi~ienc the,r 

~• • • ld a1 Ywen 
• , one or both parties engage m conc~a_ ~ p~~t-contractu measures that reduce the .

0 
. 

• • '' ••• gains from the interaction and deem coordination less _ feasible. Toe autho-rs 'd.l '.111 

• , • ~ • , 1 entiry 
three ways in which se_gu~.tiaLc.auçµsing can effectively mitigate these in'"-- t' 

··- - -· -=~--.... ~na tonal 
problems: (1) by committing parties to end negotiations.when private representat· 

- . - 1onsto 
the mediator indicate that there are no ga.ins to be made from trade; (2) by conunitr 

~. p~ies to ~qually ~vide _the gains fr~m tra?e; and (3) by committing to s~n~ra~:~ 

, ,..,_ , {') Jations o~mformat1on disclosed dunng pnvate caucuses. Moreover, as demonstratedb 

_)-,~ ::'-·, '_; , Mnookin,ª age11.cy _p.!!)blems can also act as a barrier.JQ _!.~ashing_~greement via dire~ 

.. , , .... negotiation that mediatioJ:! ~ay help oyercome. A neutral mediator may be able to f; ili 

' )-:::_ • • tate settlement and improve negotiation outcome, in these circumstances, by gettin acth • 

,j •. • :~ • ri~?t~le~..!1-~oti~t_!~!able and by exp9sing th~ ho~~-of_un4erlying~ e 

, ' 

...,.,.-

14,.2.2 Ex ante ADR Agreements 

., ·J ·.. v-/, Any mutual benefit that parties can reap through ex p~s~ ADR agreements can also be 

/.j~~\.)1 "<'-- obtained through ex ante ADR arrangements. ln add1t1on, ~y contracting to resolve 

. ~ ~ a potential dispute through resort to ADR before such a dispute arises, parties can 

enhance contingencies and enjoy additional advantages that Céll)not be obtained b 

;J means of post-dispute arrangements. Ex ante ADR agreements motivate changes in prC: 

, dispute conduct, thereby increasing the joint benefits of the parties to the interaction. 

1- • ; .~. ~first, Af?R agreements at the contracting p~ase can aJso_positively aff5t parties' 

, :
1 

• 1 < p~ary_ ~eh~~r:-inducing them to meet the1r contractual __ ~~!igations and to com. 

, ., ,_;, , j p!}'_ wid.! ~e substantive Jaw through more accura_te outcorne~ º-~-º-1E!r traits, and this 

is another source of mutual benefits. For instance, if arbitrators are more ualified to 

J,4eptify sub5taodard peáocroance than .a.r~_,ourl$., ~~!!~-~~greements to turn to ar itra-
• r 

\ j 
( ·, 

tion in case a dispute as to performance arises will iJ!duce Jhe par}fe~ Jo meet standard 

p_erformance requirements. Greater accuracy in the resolution of the dispute~er 

/ . / ) , r e . , . ,,, •• •. ,,, d .A J 
t....,,.(:. t..//; .,.\. .,, - ~ 1 _.·' - ' C.- ,- ,,;.._ , ' I! v'\.\ 

7 BrownandAyres(1994). }:.( ·• ,:. • , 1
/ ,--....:.. ,.. , f ., 'f (),', , \ . .)e. ,. 

8 Mnooldn (1993). ~ .:.l.<. ./', , } 't t,. l 1 "''r\l 
9 

For discussion of the central (behavioral) barriers to ex post AD R agreements. see Barendrecht and 

de Vries (2005). 



LAW AND ECONOMICS OP ALTP.RNATIVP. Ol<;PUTP. RP.'1O1.U'TIO~ 2"5 
~-_::::.:..:...:..------------------------~v' 

li create II gr~~~~-!..!.'~e to_fulfill the contractual obligation,. tn add,ti"n to·• ., ... 
,-\Dll, wl mie etTeêts, ex ante agreements to engage ln ADR can p<xitivety aff'ect P"' 
,~ ep:;:tor through the prospective imposition ofbetter-tailored~utxtantivenom,_,, 
111•rybe loyed by the court.10 Second, ex ante ADR agreement!Han ª''° po1ítively' 1,,..., ~ 
th•" are emptles' procedural behavior ex ante-allowing them to make more iníonn~ 1 ,r, 1he par . . .- - - . - - . ., sh•J)&! ardlng lnvestment rn evrdence gathermg and preservatron of ,níonnation . • ,_-1,&1ons reg_ ~ • :- - - - . . • ~ dt'~he fnteractlon. Thrrd, ex ante ADR agreements may allow parttn too,,er- ,>. ;, 
t11rough~ut tl.on or stratégic barriers to reachi ng mutually benriicial ADR agr~s ' • 

1naorma 1 ' ,orne t of the types discussed above.1 Fourth, ex ante ADR agreemenu can al~ 
st dispu e, 12 p· fth ADR ~ Po h one 0 (. nnssible agreements. 1 , ex ante agreements can rvw.i~ •• l.; h~ ... ,e th~=..,._,,-..:r.. -·-··· r~- / \ • r. en ~he incldence of disputes, inducing parties to refrain or engage in disputes •• ;. • 

_if" J,fvely ecith Nat~rally;, the above-mentioned benefüs can only be mjoyed against the • 
• ~1 • begln w • ---"--.__:._.!..-_ ·-1 
1 to d of pre-existing relationships between th~parties, and even in those ca.ws 

r
• bac1cgroul "n costs may hê fiigh.Ín sum, there are a variety of ways in which ADR pro--). nsact o . . . era ave the way for more cost-effect1ve and better dispute resolut1on outcomes for 

ceedings p 13 
the parties involved. _ 

14.3 THE SOCIAL INTERESTS IN ADR 
AND IN THE CONTRACTUAL ÜRDERING 

OF DISPUTE RESOLUTION 
... _....................................... ... . --·------

'lhe discussion hereto surveyed the reasons why parties may be incentivized to engage 
in ADR proceedings, and listed the potential benefits they may reap from resolving their 
disputes in this manner. Even assurning that ADR agreements accord with the mutual 
1nterests of the relevant parties, they may still conflict with the public interest Toe fol­
lowing discussion will be dedicated to a normative evaluation of ADR frorn a social wel­
(are perspective. lt will start by examining the social benefits that can be attributed to 
ADR, andllien turn to discuss the social costs_~tailed in the privatization of dispute 
resolution by way of resort to these processes. 

'Ibe normative support for ADR is anchored in considerations of ~%. under­
lying the enforcement of coqt~ct&~more generally.14 lhe efficiency attributed to ADR 
agreements is premlsed upon the increase in the welfare of the partieSt as can be ~ 
from their very choice to enter the ADR agreement. ln addition to the inherent social 
value ln improving the welfare of the parties, in most cases the common interest of the 

lO See Shavell (1995: 6). 
u Kapeliuk and Klement (1013). 
12 l<apeliuk and Klement (2013). 
13 Shavell addresses the incentive effects of adding ADR procttdings to lhe parties' array of choim, 

using the standard model of civil litigation. See Shavell (1995). 
14 Paulson (2013). 
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\, r:\rtl~ l\l!-l'\ nli~s with thc sodnl uUlit)• functlon: thus, fo.- cxnmplc, the conun 

~t of tht' l'~l!t~ to ..-~..._,noml1.c on ~hc_ c~sts_?f_~~c_lJi ng t heir dispute Is constst:~:.l'lt~-

' thcruhli~ln!<'~st ln the cost~cfkch,-c r_:csolution of conflicts ln society. - "-'ni 

~· ~·-' _, Howc,"t'r, thcfact that the social interest and the lntcrests ofthe parties inay 

~, '' . 1 \ ~ h:md in hand does not imply a pcrfcct alignment between these lnterest '.8
1
~neran,., 

, , \ 
s. llil!afi, 

', , : ~,. , r~rtit'-S ,to no~ ~.!!X bcar the costs of trial a~,d ex ernalize onto the tax a er the~g 

, • __ ,\, .- a~sociatcd ,,ith judi5ial salarics. with ju_!Qr_t1me, and ~ith_ infrast~cture expend·tc~, 

,. , ~ \ Sin-.'.'C the costs of trial ª~-~ubsidized, the parties save less by resort~k ur,s, 

• • , d~s sodcty at large, and may therefore face suboptimal incentives to avert tri 11/h•11 

,· \., • '-· dh"t"rgence between the social interest and the interest of the parties is rootcd ª • lhe 

in the pa{!ial e~"tern_alization~f ~~~ts ~f triai, but al~o in the ~irr~g~ph:~t 0 rily 

non of non-internalization by the part1es of the social benefits of conducttn ·---;..01'lle. 

rublic courts. The following section will be devoted to further elaboration of ~tiais ln 

concern, regarding the undersupply of the public goods, associated With trialt latter 

ADR realm. 
111 lhe 

14.4 TnE ADVERSE Soc1AL EFFECTs OF ADR 

•• 
···················•· .................. .. 

14.4.1 Undersupply of the Public Goods Associated 

with Adjudication 

Adjudication of civil disputes bears prominent private fe~tures in that the resolutio 

, '~ dispute generates private utility to the litigating parties. But alongside this private 0.~fa 

•. :, .._ •"' are also public goods associated with channeling a dispute to court, which may b ~tili~ 

~ .J. tJ. ·-
e Jeop 

1 y .. ,,✓ ~ ardized when ADR is employed 
• 

: c\J J-_ \ ._~ ... :, A central public good supplieg bythe iu_diciaLP;rocess is_ th~ leg~LQrecedent:16 Salie 

\:t' '. '_\ examples of judicial precedents for regulatmg social behavtor mclude the sexual h nt 

. • -..,:·~· ) , ment precedents and the development in courts of the prohibitions in the re:S· 

1 i -'- l domestic violence.17 Legal precedents feature the defining P.ublic good charact . o_f 

. ,:· ,_ . . 6 - ensttc 

, &; ..r: Qf_ nonri,1rY: from the moment a body of precedents 1s ormed, an unlimited numbe 

'y :J r; ,..(· Q..f indiyidualt_~ make use of this legal COJP.QS_~d_ derive fro~-~t t~; 

;.: , .. ".~~- atten~~ utilities. Toe marginal cost of supplymg thv~ga.LP.recedent to an additiooa1 

• ; J consumer is nearly zero. Toe fact that one agent shapes her behavior in accor~ce 'th 

- -· 
~ 

1 
, _; _;' ••• a legal precedent does not detract, in itself, from the ability of others to act similar! ln 

C. ·-·., • · âddition to the defining feature of nonrivalry, the public good quality of in-excludab~· 

,, ~ • ,. , is ~so present in the legal precedent frameworck:· ~t .i~ no! feasible_to gr~ 

1 \/ .' / • 
/ 

., ' 
7) - . \I' w ' - _.; 

• 1 , ' 
'o f,~,·r_ 1 1 •\.. ~ -l'r) 

' . 

I • 

15 Shavdl (1999). 
16 Landes and Posncr (1979). 
17 Resnik (2006). 

• t' ' • \ , 
, t'" .. l. '.,''" ,,' ( : , , i \..., 
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- dent or to preclude someone without such property right/to act in .1ccor-
""'"' prece 111 , "" lth IU prescrlptlons. 

J.if!Ccw t of 1ts ~l!sgooc!_'!~e.! ~_he legal pr~cedent will ~e unde~upp~~~ in the 
ln li~calrn of A DR. Both_!.t!e. parties to the dispute and private arbitraton u~ not 

~d . -Íntcr.nãlize_the social benefits resulting from precedent snting in their 
,.ntelC~l ns and may thereby refrain from lnvesting the socially optim.11 lcvet of 
~nctlon ' • d f k 

1111litY ~e development of the law. Inste a o ma jng uncom~n~ted contribu-
~s for m . d' • ,CSO e partles through norm generat1on, 1sputing partles will be incentiviud 

,ion• 10 ful~~e resolution of theic_own dispute and to fre!ride on the lawm.iking effÕrt, 
,o ~-ª!PJ!,:ators will .als9_~c!'. incen_tives to produce preced;nts: 
()~~d by Landes and Po_sner in their_ well-known ~rticl~ "Adjudication .u a Private 
Mdª~19 because lt Js not feastble to estabhsh prop~rty nghts m precedent5, private arbi­
(joOd, will not be sufficientl i ncen~i~!z~<! t~:x p)am the _r~sults of thelr ca.~es. Moreover. 
trators 1,andes and Posner, private arbitrators mar._purJ>2sely_ avoid _explaining ~hdr 
' al~s because .. the e!~~ fo_r their services w~u~~educed J>y. rules that ~crme 
rt~nce of disputes, and because 1!1ª~ntaining_am~gui_ty_'!ou~d a_llo~ th~ to 
the ict a broader spectrum of future dientele.2" Optimal development of the law will be 
att.!!;----

1 
consequently, only by way of publi<: supply_ (?f legal norms. and based on non-

p0ss1b e, • ··--.,.... e. ií - --ri':-t rnotivations and incentives, whic~igjnJne rameworlc of the publi~ adj~i~a- _ •• 
PlitL!: 21 "' r -,, ... , ,:, ._ 
:0n svstell!.- '" , .> .r 
h~ cases in which the legal issues at stake are negligible, and where the triai • .., 

Even 1 d • • th 1:. tu 1 1 • dº dº • 1 ' • tially revolves aroun ascertammg e _g.c a e auns, a JU 1catton p ays a central • _ , 
~;,role.For, similar to the_ case of th~ leg~l-pr~edent, ju~cial fact-finding is also_a ,' ~-~"' .' ,• ,.,. 

J!blic Sº2d, and plays a role m succeedmg bt1gat1on. The._!nal serves as a public epis- e"' ·., "' ~ 
/ l;otogical s12h~re-as a means of conveyi_!lg ~~f<!.~~t-~o_n t~ the p_~b_l~c.' For example. ~ ,! ., r-_:... 
• -turning to the sexual harassment example, the JUd1c1al finding of hab1hty can caution , . , : • ·, 

:e public against the particular defendant. AD_! _procee~gs ~d t~_!~triE access ~· ( r,J' ._ 
informatio~ the ability to conceal matters underlying the factual basis for liability ...,.~ . , 

:~ nondÍsclosure agreements tends to be a ~ignificant part of the mutual gains parties ;:.:.. ._,, ' 
associate with arbitration. Non-binding ADR proc~dings, such as mediation, are not 1~ .... 

• In-excludability manif ests ln the legal precedent in both its aspects: not only is there no practical 
wayofwlthholding the fruits of the ~rec_edent from someone who did not partidpate in supplying it, 
but the economlc feasibility of so domg 1s doubtful. The power of the legal precedent is anchored in 
1tScollectlve appllcation. Any attempt to limit the consumption of the legal precedent soldyto those 
whohave participated ln lts supply process would be directly at odds with the very essence ofthe leg.il 
precedent as a tool for mlnimlzing transactlon costs and guiding social b(havior. 

19 Landes and Posner (1979). 
20 Landesand Posner (1979: 238). 
21 Note, the delegallzatlon and undersupply oflegal norms in ADR isa wiJespread assumption, 

shared by both critlcs and advocates of the ADR movement. One of the most wdl-known contenders in 
thlsrcgard is Owen Fiss, who claimed in bis famous paper •Against Settlement,• that as ADR expands 
toinclude slgnificant portions of the civil disputes landscape, legal norms will be undersuppliedand 
thc adjudlcator will have at its disposal an insufficient pool of castS from which toaaft rui~ anJ guiJe 
human behavior. See Fiss (1984). 
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\' ,, ' t)l'i'7ally pl'(mi~~i2A.Í?1:_t-fi~U!:'8 nt _nl1, nnd thcrefore nls_o_ cot!~pr~_,.!!i~~lhc..episten, 

, fünl·tion~ mcntionrd nbo\'e. 111c rcsult of resort to ADR proccedlngs-bindin ~ 

non-hinJlnR-ntay, then-furc, be the un~~l'J'IY-~f inforn\al_ioJ1 to lhe pubJic. g ªlld 

To ronduJc, the ÍQ!.~!.~!i~Q_ (!f legal erecedents a1~t.h_~--~~pply of inforrnallon 
10 

, public, along with other public goods underlying adjudication, :12 mãy bêü'õ'J;;. ~he 

• in thc ~ttlcmcnt arena: disputing parties and private arbitrators wiÜ fail to ln:,UJJpl~td 

•'-- f • 1 ·t· • • h • t'l'ty fu t· D t e. 'd' rnat1~ 
. 1 ~ .... this range o soc1a ut1 1t1es m t e1r u 1 1 nc 1ons. ue o I reen mg tenden . 

,; ~ • • h l l -----...c;:i ~ies, each 

~ )' :. ·.-..~ .,·ihdhidualinthemarketwillrelyonot erstosupp yru esofconductandinfo·--..;r 

L '\; \"' • 
f . . mat1on ... 

') ; ~' • " ·\ and ,,i_1Ln~the_,,1ll!!tgJQJ?~~r_ the.costs_ o . supplymg ~hese_ p~~ components of 

",--,'\ 
1 v'' judicial process. Toe outcome will be a suboptimal supply of these public goods. th, 

• ,.,, \ L • .-,. .... • ,__ •n lhe 

~~ •. l ' ADRrealm. , ,) ,v-J .... , l- v"-iô "i-v-· . , '"' 

.( l \' " , .. ' i \. \.... °" C' t ·\··v ",, 

, ,.· (· \.)o...VV • .-.•) C-.. /),.)'-."\. 1
, () \~ • /)..._~~ 

'1 1 ' e."\_, \ l.7 .(;) '-"' "-"' 

,"' ,,._,... ~\'>t. l..- -,'""'· 

'i .... ~ ~--- \f 14.4.2 Network lndustry Failures 

t ~" 
Another set of problems associated with ADR and with the privatization of ad' di 

• • rei d k eh • • To t " tw k • d • Ju ca. 
tíon 1s ate to networ aractensttcs. e erm ne or I!!, ~try 'refers to thewide 

range ofin~l;l~tries ~~ go9ds_ for which.there ~~and-s!de ~:º:.~cale: the utij. 

ity that the lone consumer derives from conswnmg a network good positively correi 

with the nwnber of add.itional consumers of the good ( and in some instances also ~ 

extent of their overall consumption). Toe demand for a network good is a function b ~ 

,. ...., of th~ri~ o( the good ~d the size of ~e ne~ork. As a rough_ generalization, netw:rk 

,\<--.,--<"'"__, industries can be categorized as those md~stnes w~ose goal 1s to serve as a latfonn 

::_ I_-- , '.'-... ~ for interaction between consumers and wh1ch feature chél!~~_te~istics that ena~eir 

)J .}." u-1_ (,j .copsumers to share informatiop, ~Iectronic si&l!als, ~d standa!~_s .. _!:egal aiid adjudica. 

)~ I' ,. 1'' • tive systems constitute a network industry- they are platforms for coord.inatiÕn d 

, • .J:../ - ;i- ' l ~::7:?:"~5~~~an 
, ~ ::, -:, • / interaction bêtween_!n.,di!)duals. lhé egal systems ro e of guiding social behaviofãnd 

' .1} ~ > .. .v deciding disputes is contingent on consumption of these services by others. The ~ter 

• ✓ •• V Ll d . b f b h 
,1v .... ,('I (,.". the scope of the leS!! network an 1ts nu_m_~t!>__mem _ er§, t e moi:e_f~e 

0 '<l: r, ~ ,,_ t -r-p~tenti~J~ _Élteractions between those ll}~mber~ 2ill b~. 2~ 

,,../' \~ si> The competition between networks features charactenstic~ !hat qualitatively differ 

~ o ~.i'. -f from competition in the case of standard goods. These compet1t1on characteristics raise 

1
• '/_' tY cf cP two types of düficulties in supplying the network goods, such as adjudication of dis­

à~r' 1:., putes and legal norms, within the structure of a d~,e~tralized market. The first prol,. 

O .fÀJ- . ,I~m touches on over-divergence (under-standard1zat1on): ~ach consumer who joins 

1
••

1

, • .1-✓• 1; :'~tl!e Deí!O~n~s ~e-~~~ty-~~~ived_~y_the rest ~f th~ indivi~-~~~ 

_ ' ~ : J:} 'J ."' n~ork good or service, in that he expands its etfeç_t!_ye_ s1ze. His actual consumption 

i:' ~ \ ', e ~ geoerates J>W!ive '!Pli_'l'..fu: lhe oth~r ~ns~-•~_2.( th~11•!Wo~k. This social utilify, 

.., ' . .., . ~y }'1íowever, is extrinsic to his own utility function. Toe ensuing outcome is likely to be the 
1 :--""~") \ 

Q.J..\, r.1.-r t{: v-1-:) ) ; ~ 1)-1, u--) :i ( ~ /) /.,. • ...._ r:-~1 ,,f'./'().:. ,--_.,. , ~. 

r...;. {) 
22 

Additional public goods associated with adjudication include enhancement of court legltimacy 

anddettrrenct.~Alschuler(1986). -- -· • ----~ 

23 Gillette (1998, 1999). 
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nt of legal anel a<ljudicative networlc., whose Kope i, suboptimal Put dif-bllshfT'le · h • ~t.a rlvatlzlng !he aclJu<llcat1ve system t rough ADR paves the way fo1' the emer-
~ -ntly, P - • - rc.1· 1 t· t ·,h· • \ 1t1 ~ of• multitude O 1spute reso U 10n sys ems WI ln a g,ven geopolitiul unit, and 

1 

\ gr~ce 
I 

ted development of differential legal rules-above and beyond the s,xial -,./r ,.1 o/ 
~ •cce,e_!!.---- d . . . . , -l•"'..:.:.--i. the words of Landes an Posner, a mult1phc1ty of arb,traton are likely to ,/, (' 

o9titnU~• b:wllderlng profusion of pr~cedents and no obvio'" method of harmonrz- , ; . '·' /'', :' 
ltad ~:: An tridlvtdual contemplati~g~ome a<:_tTty_wif!fj~ve diffic~l!Y.EJ~overlng_lts , ) ' v, -

ln8 l ~e 'úences b~cause tfiey will ~epend on who ~~~id~s a~y-~!~P_!.!.te arui~gout of • .,. . . IA _. 

1~~!4l.-(.. j/""'" <.,,.,!/// UJ. >'- ,.,e,,,,.,- 1••, 1 e, ,~,.,..,,..., , , / ',, '/,,,-.,; :' 
"" actlvlty. • 1 
l•=-- d concern relates to o~er:_convergenc~ (legal lock-in); the efficiency ofthe 1 ~ 1he secon f h h ifc-=· _.,., .,. • 

l l system is not a matter on ly o w et er or not it wil oc possible to stand.ud- --' 
rivate ega h . b y·,-r •• ., P d lnstitute uniform norms, rat er, 1t is a roader issue that relates also to the r (' 

iie ao t~the unlform norms that will be estabHshed, if at alJ. ln a decentraliud market ✓ ·,..,. r, .• 
,ontent 

O 
for adjudication. even if the market forces lead to standardization andto the 

st~tur~ of uniform norms. there is still a danger of the l~al network getting locked -phcauon -- ------ - -- - ~ 1 • - ~ 
~P

10 
a suboptimal norm or standar~. Dueto the network characteristics, private arbi- •,•' ( ~· 

'"tors JJ1ay refrain from shift_i~g __ ~? .. ~~~d p~eferable le~al re~~es. since unilateral ; ~,.., 
h!- h nt from the existing legal network would amount to a (orfeiting of the private , ., w·. ' 

detac me k. 1 e. 1 . . ·nberent to belonging to the networ n a decentralized structure. the private --· 
~~

1
7u;pliers ª~-~~y-~er§ ~IJ ~ikely. fail _to _in~!'~l~~ ~e social utílity entaíledTn • • ... . 
d ption of efficient legal rules and mar prefer instead less efficient rules. soas not IA J.,'. • -- : 

the a o 1. » D h • t til· fb 1 • h - - -•t the "legal netWOT"-- ue to t e pnva e u 1ty o e ongmg to t e prevailing legal , ;- .., 
ta eXI ffi l • lºd • • • l f ork and the di cu ty m conso 1 atmg a cntica mass o consumers who will be :;g to transfer to an alterna tive legal regime. a negative incentive arises for legislative .,..­
enterprise, This faulty incentive system is likely to lead to !_~S.~!.ª§!!_ªtion-to collec~ 
·ve adherence to the inferior legal regime and resistance to a coordinated shift from the 

:atus quo to the more efficient legal standard Accor~gl~. the state system might actu-
ally ensure a richer platform for legal development and 1s likely to generate. at the end of 
the day, legal ru~es that do not stagnate, sin~~~ ~e-~_!ntralization inherent to the state law 

1 
_ 

enables a coordinated move to pref~~!e_~g~~~tan~. l--• :'e-'-".) ~ rr.::;.. _.:.,.~ ... :_,- ., 

---- i. ~ 1 ~--.-:: '\' ~ -· 
~ 'r'·'-'·'-S .::.. c'?~T' ~ • ·.'-:: .. 

14.5 CONCLUSION - -
.. Mu•onH•o•UUU••••••u••••·••••••· O 0111111 O • ••••••••••••••• .. •••••••• .. ••••• .. •• .... •••••••• .... • .. ••• ........ u ....... -,.-

ADRmay result in market failures: und~!~P.P.1y_o(1h~.P.!-!~\~c goods associated with trial 
and network failures. ln order to make a definitive statement with regard to the sup­

ply of the dispute resolution function in society, however, it is not sufficient to merely 
point to the existence of such market failures. Rather, it is necessary to <:.Q,._mpare be~~n 
the flaws entailed in priva te ~~Pe!y (?Í these services and the probl~ms that arise in t~e 
framework of i~s public supply, via st~te courts. 

24 Landesand Posner (1979: 239). 
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lt cannl"1t_l:'_c_! l~riorl ns..c;umcd thntJ~ubllc-; ~~~J~t__l~<:~! ~<?.~ s~~~cm~_necessarily funct;, 

nt~ttt'~~l!_~tlr_ln sitl~_!!ot~s _i~l wl!!9' thc 1~1vatc ADR mnrket fails, or that the statec-"' 

fü; the failul"t's at Z<'ro ""'('lst. 1bus, lnhercnt ~o the stnte ndjudicatlve systerl!!l!'e the h ~ 

failur<'s of un~t'r-in'--:!'!.'!~~~-b_ecomc. effic1cnt that chnrn<:!~~e ai~ publlc-se~ '1lf 

ic.'s. Undrr the puhlic ª"ijudkation modeJ, the incentive system Ísitot necê"ssãrii bod. 

cnough to drh-e judges to adjudicatc efficiently or to _formulate high-quality ruii:'ror,g 

their salaries and professi~na! ad:ance_m~nt are_11ot ~~ly depe1!~Ç•!~ on the de :; 1t 

util~l)• ge~~~~~ by 1~e -~dJ~~!~ pr?ducts ~ll~Y. gene rate. Despi te the~ 

are subjtct to public and other types of scrutmy, they are not direct)y subject t ges 

ket forces, and may be under-motivated to adjudica te effici~ntly. Non-exposuretº rnar. 

ket forces impairs not only the incentive structure to adjudicate efficient)y but a~ rnar. 

eff«tiYe abilitv to doso. The mechanism for the transfer of information betw 50 the 

--- •1- -
een pubJi 

judges and the state's citizenry is immeasurably more ambiguous and limited lh e 

k '- d h • • h . anrhe 

signals provided by mar et ,orces an t e pncmg mec anism in the private sect lhe 

dispersed character of the information, necessary for formulating efficient pr odt. 
. ece enrs 

and adjudica tive procedures, may preclude Judges from reaching these results out 'd 
• s1 eof 

the market conte>.1. ln other words, an ~alu-ª11:°n...ofADR and of th~pr9per social stancc 

to.?'!t:~Jt.!teeds_tQ!_>~ ~~e~ out as a comp_M~s~~ b~t~ee~ AQ_~-~~~­

ca~!'~m~!1ter t~gJ~~~~nt t1!,~ potent1~!..'P:~lf~~~n.~ v:ices ofboth systems. 
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