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ALTERNATIVE dispute resolution (ADR) refers to a variety of prlvate processes for resoly-
ing disputes, independent of trial before a court of law. Dunng the past five decades
the Anglo-American world witnessed the rapid evolution of ADR in the resolution of

civil disputes. The roots of ADR can be traced back to the wléfpolgn_ciﬁ_@@;e,gge, co-

sponsored by Chief Justice Warren Burger and the ABA, and dedicated to the litigation
explosion. At the conference, leading figures in the legal community expressed concery
over the increasing costs and extended delays parties were facing in the over-burdeneq
judicial system. Professor Frank Sander examined means for reducing judicial workload
and for dispensing justice in a more ef efficient anig_gg:gglble manner. He introduced hjs
vision of a Multi-door Courthouse—-wﬁa:by litigating parties in civil trials are offereq
a variety of dispute resolution processes upon entering the court system, in addition
to the trial option, and cases are screened to the process most befitting of their charac.
teristics. The Multi-door Courthouse Model was implemented in several sites and wag
deemed a success. Smce then, ADR mechamsms have become an mtegral part of the

The most prevalent ADR processes currently employed are arbitration and media-
tion. Arbitration can be conceptualized as a market institution replicating trial. Instead
of resorting to the state adjudication system, where public judges decide cases accord-

ing to prevailing law, in arbitration the disputing parties choose the arbitrator (or pri.
vate judge) and may supply him or her with different substantive and procedural norms
from the ones the court would apply. The basic undertaking, of adjudicating the case
according to pre-existing norms, mimics the workings of the public court. In light of the
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"{judlcﬂ!i"e component, unde.rly-ing‘lhilﬂ p.rOCEF-‘t. arbitration is considered a binding
rm__Qf.ADIE' In contrast, me(!lanon is depicted as 4 non-binding form of ADR, essen-
B lcing direct negotlation between the parties, Mediaton i a process wherey
, neulfﬂl third part.y facilitates .negotmtlons. b?twe'en the disputing parties, aiming for
cactual resolution of the dispute. Mediation is directed at resolving, rather than
e case. In this sense it is not merely a privatized version of trial, but offers a
ualita""ely different, settlement-based, solution to the dispute. In addition to arbitra-
q mediation, hybrid proceedings, such as med-arb, mini-trials, and early neutral
(ENE) are also widely employed today, both within the court system as well
court settings.
portion of civil disputes are settled through resort to these mechanism
oid ADR proceedings even play a (more modest) role in the criminal realm. In add:.'
ion to the domestic level, AI?R processes are also employed in the international realm.
1n light of the qualitatively different ADR proceedings, and the numerous legal sites in
which they operate,
fis within its boundaries. However, for the purposes of this chapter the term “ADR” will
ode of civil dispute resolution that exists outside the trial arena.

refer to any M« p
Economists are interested in ADR for two main reasons: first, from an ex post pﬂ:’

sngLi!E’_Ehe manner in whic13_ d_igpg_tﬁf;ﬁ_grg’ggsolv_ed or deci_ded in society affects the
0 ionof the legal system and its cost-efficiency. Second, from an ex ante perspective
the manner in which rights are vindicated impacts primary behavior and investments i;;

spective dispute avoidance. The literature relating to the economic analysis of ADR

cnbe roughly divided into two facets: one facet is dedicated to the interests of litigating

coﬁ‘
deciding th

tion and
asin out-of-
Asignificant

@gsjgmak@_u_?f-_.‘?f ADR mechanisms. The second facet is directed at the socjal inter-

P : : :
estin ADR. Accordingly; this chapter will commence with identifying the conditions

unde
onto examine the social welfare implications of ADR!

14.2 THE PARTIES’ INCENTIVES
TO TURN TO ADR

...................................................................................

.....................................

The incentives of parties to a civil dispute (or potential dispute) to agree to ADR pro-
ceedings stem from the assumption that ADR would increase their welfare b :111 _P

reduction in the transaction cost f i irdi . b2 v

' costs of resolving their dispute and/or in paving the way for

wquality of the outcome. In order to better define the incrlease in

o s i

the welfare of the parties one needs, first, to identify the benchmark against which ADR

! Another related body of economic literature, which will
> not be discussed in this chapter, relatest
the settlement process, not necessarily in the real o
L m of ADR proceedings. For example, see Mnookinand

“A DR” may have become too capacious a term to describe all that

/

rwhich parties will be incentivized to enter into ADR proceedings, and then move

2l
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proceedings are assessed. The two primary alternatives to ADR, faced by the Partiey,
are public adjudication in a court of law and direct negotiation. One body of resear,
in the literature on economic analysis of ADR compares ADR with public adjudic,.
tion. Another branch in the economic literature assesses ADR (specifically, mediation)
against the backdrop of un-facilitated, direct, negotiation between the parties.?
Starting with the former: in his article, “Alternative Dispute Resolution: An Economj,

. Analvsis™ Shavell discusses the conditions under which parties may have a heighteneq

interest in ADR as compared to the trial alternative. In depicting these conditions gpq

“the private benefits of ADR, he draws a basic distinction between ex post ADR agre,.

"

1 ’h

ments (entered into after the rise of the dispute) and ex ante ADR agreements (empl"}md
before the rise of the dispute, typically at the contracting phase). Since party interegts
prior to the eruption of the dispute are not identical to post-dispute party interests, e
implications of agreements to resort to ADR during these two stages may be fundamey,.
tally different. In addition, the range of viable contingencies faced by the parties, during
each of these stages, may be different. Shavell demonstrates how the temporal distin.
tions and the cut-off point of dispute eruption affect the range of benefits that parties cay
gain from engaging in ADR agreements. Another distinction that needs to be drayp,
when evaluating the private incentives to engage in ADR, relates to the distinctioy
between the various types of ADR processes, most notably between binding ADR, such
“as arbitration, and non-binding ADR, such as mediation. In what follows I will survey
the benefits parties can reap from ADR agreements and proceedings, incorporating

of these taxonomies into the discussion.

—

“14.2.1 Ex Post ADR Agreements

Aftera dispute arises parties may agree to engage in an ADR proceeding, such as arbitr,.
tion. Compared to the alternative of public adjudication, the market-based ADR pro-
ceedings may allow parties to economize on the costs and risks of trial. In addition t,
cutting the costs and risks of trial, ADR may also offer unique benefits to the disputing
parties, These advantages are rooted in the fundamental differences between ADR apg
‘trialincourt,
Thus, with respect to alleviating the risks and costs of trial: in the realm of ADR the

- parties are able exercise choice as to the identi of the adjudicator of their dispute,

while a public judge is typically assigned. This allows them to opt for experts in the felg

“of their dispute, and in doing so to decrease the investment of resources necessary to

educate the adjudicator as to the subject matter or as to the norms implemented in the

2 As claimed by Mnookin, normally, arbitration is compared with public adjudication while
mediation is compared with unfacilitated negotiation. Of course, mediation also serves as an alternative

" totrial, while arbitration is also an alternative to direct negotiation. See Mnookin (1998). The dichotomy

is rooted in the adjudicative nature of arbitration and in the non-binding nature of mediation, discussed
in the text above,

“ 173 Shavell (195).

W
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; decision of a higher-skilled arbitrator may also be more predictable, thereby
field- The ch risks associated with the resolution of the dispute,
t‘”aslngt : in ;:osts associated with ADR proceedings stems not only from the con-
The decreas:: employ over the identity of the adjudicator but also from the fact that
irol parties Cathe parties govern the procedural framework of the proceeding, and can
n nrbitrﬂd':"}t to the characteristics of the dispute and to their personal preferences, '
bﬂ“’r’tanor .h-rjesll-)ec-t to the substantive norms that are applied—these too can assure 1.
ikewlse wit uming and resource-consuming proceeding for adjudicating the dispute.
1.:55“"18'60';5" the effective control the parties can exercise over the sl':bstantial con-
In E_‘Eﬂ%—tﬁq—d ispl‘lte resolution outcome and the procedural framework is more
ours of tdt-in light of the contractual basis of mediation outcomes and in light of its_,
ronounce B eduiral teaits. Mediation may, potentially, lower the risks and_grgg_saction
informal P ir ted with resolving the dispute even more dramatically. -
costsassolc‘an to economizing on the costs and risks of trial, ADR proceedings—
e ltlboitration or mediation—also offer the parties unique benefits: resorting to
whether j::ae dings allows parties to preserve confidentiality regarding the dispute and
ADR Plrotion widens.the zone of possible agreements, allows parties to extract reputa- -, v,
is16 enefits, and may pave the way for heightened ex post compliance. 1.
tional DEIAE2S EAASESLL AL 8

i
e g

“’ﬁﬂereto: I have compared the benefits parties derive fron:: ADR vis-a-vis the tr?al e
. In what follows, I will briefly survey the studies relating to the benefits parties
OF ﬂ.on.from ADR as compared to the option of direct negotiation. Direct negotiation -
j:ﬂi:: from trial and ADR proceedings in that it does notinvalve a third party. The par-
s enjoy maximal leeway. to shape the outcome of their dispute to meet their mutual
tlesf-"-r ince s, and are under no obligation to reach a principled result, according with
P’e-eexisﬁng norms.’ In light of this extended ability to craft their own solution to the
‘: nflictunder direct negotiation, what are the advantages that ADR proceedings offer? :
Proponents of ADR claim that these proceedings may prove superior to direct nego- * -
iation both in terms of the ability to reach conflict resolution and in terms of the con-
et of the.resolution. These claims may seem rather igtuitive with respect to arbitration:
| itis easy to imagine cases in which disputing parties may not be able to reach agree- [\~
ment regarding the ultimate resolution of their dispute, due to divergent expectations | . A2
and assessments as to the merits of their cases® but in which agreeing on the procedure . | 4
by which the dispute will be adjudicated—such as the identity of the arbitrator, or the v A + 2
substantive and procedural frameworks of the progess—may prove feasible (precisely - -
because of these differences in the parties’ subjective assessments). o b
Even where mediation is concerned the same may hold true: engaging in the process
of facilitated negotiation can assist parties to reach a negotiated agreement in cases in <+
which direct negotiations would lead to an impasse (as well as to reach a superior nego- - S
tiated agreement, compared to the direct negotiation alternative, where the transaction

-

' l?“ N ¢ ! P2

» ]
\“vf"'\-'.fq P e L

| 4 Mnookin (1998). =~ i ‘
5 Mnookin (1998).
6 Landes (1971).
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. -costs involved in direct negotiation would not necessarily prevent a negotiated agres
] 2" ment from being formed in the first place). Brown and Ayres” demonstrate that m'-‘di,'
L \‘.-‘ tors can mitigate adverse selection and moral hazard and create value in negbliation'
& through sequential caucusing—Dby controlling the flow of private informqgion b;t\;m:
=" the parties (eliminating, translating,.and creating.it). Thus, adverse selection involye
e \ concealed pre-contractual information and moral hazard encompasses hidd@&post.
_ .Y ' contractual conduct. Both phenomena result from the parties’ ability:_tﬁo hide inform,,
et L\ tion about themselves or their conduct, and both resultin inefficiency. Adverse selectiop,
TN may lead to suboptimal results in negotiation when parties hide information aboyt their
>N ¢ gssessments prior 0 reaching agreement. Moral hazard can create ineﬂiciency when
= one or both parties engage in concealed post-contractual measures that reduce the jojnt
N gains from the interaction and deem coordination less feasible. The authofsmtify
b three ways in which sequential catcusing can effectively mitigate these  informationy
\ problems: (1) by committing parties to end negotiations when private representationgy,
the mediator indicate that there are no gains to be made from trade; (2) by committiy
parties to equally divide the gains from trade; and (3) by committing to S?H‘iﬂ%&“trans%

%' lations ofinformation disclosed during private caucuses. Moreover, as demonstratedb
- Mnookin,® agency problems can also act as a barrier to rEQFhing_agr'mm direc);
~" | negotiation that mediation may help overcome. A neutral mediator may be able to facili.
"~ " tate settlement and improve negotiation outcome, in these circumstances, by getting the

e ;_9' ngl"nt _l_’f.ip—lf to the negotiation table and by exposing the host of underlying @

s
S -
P

e

| /14.2.2 Ex ante ADR Agreements

3= .,  Anymutual benefit that parties can reap through ex pojst ADR agreements can also b,
/" X~ obtained through ex ante ADR arrangements. In addition, by contracting to resolye
3 a potential dispute through resort to ADR before such a dispute arises, parties i
enhance contingencies and enjoy additional advantages that cannot be obtaineq by
- ;. meansof post-dispute arrangements. Ex ante ADR agreements motivate changesin pre.
. "" dispute conduct, thereby increasing the joint benefits of the parties to the interactiop,
o First, ADR agreements at the contracting phase can also_positively affect partiey
A g ?:_p‘rimary behavior—inducing them to meet their contractual obligations and to cop,.
B pl_y&thjtb?ﬁlb;tannve law through more accurate outcomes or other traits, and tj
8 is another source of mutual benefits. For instance, if arbitrators are more qualified 1,
e identify substandard performance than are courts, ex ante agreements to tuﬂqto\arbnra.
tion in case a dispute as to performance arises will induce the parties to meet standirg
performance requirements. Greater accuracy in the resolution of the dispute, unde,

.

C/(‘- f’:_,,v g « .'.’/'__;'-l B O :‘."1:5{,,’.' '.’ |
7 Brownand Ayres (1994). b bE Y ' 4» S R LS M“‘\'L
$ Mnookin (1993). BXK el {
® For discussion of the central (behavioral) barriers to ex post ADR agreements, see Barendrecht and
de Vries (2005).
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will create a greater incentive to fulfill the contractual obligations. In addition o
DR'epistcmic effects, ex ante agreements to engage in ADR can positively affect pris
e

thes behavior through the prospective imposition of better-tailored substantive norms p v
mary e employed by the court.)” Second, ex ante ADR agreements can also positively Pr L
than athe p arties’ procedural behavior ex ante—allowing them to make more informed :
ghap€ |

\ons regarding investment in evidence gathering and preservation of information . ,-*
d"%memc“o“‘ Third, ex ante ADR agreements may allow parties to over- o4
hrotk E,m:lati_gﬁ-ér strategic barriers to reaching mutually beneficial ADR agreements T:."\
come dixl; ute, of the types discussed above.!! Fourth, ex ante ADR agreements can also
‘ r Po;;ncepthe’ one of possible 33595!‘!1?!‘!“-” Fifth, ex ante ADR agreements can posi- , 2

:[J"{cr" ly affect the incidence of disputes, inducing parties to refrain or engage in disputes oA g
0y tl";: in with. Naturally, the above-mentioned benefits can only be enjoyed against the g
i {5 ckgground of pre-exisﬁ;g_;gl_gtions@igg}my_tbi parties i Ens o e ain
)ba M may be high. Tn sum, there are a variety of ways in which ADR pro-

trae dings pave the way for more cost-effective and better dispute resolution outcomes for
ce
the parties involved.!®

14.3 THE SOCIAL INTERESTS IN ADR
AND IN THE CONTRACTUAL ORDERING
OF DISPUTE RESOLUTION

eaanamase s s Ea s e e A R NS ER et dase s d s aea e ae

seapaensnansasnesns D ——
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The discussion hereto surveyed the reasons why parties may be incentivized to engage
in ADR proceedings, and listed the potential benefits they may reap from resolving their
disputes in this manner. Even assuming that ADR agreements accord with the mutual

interests of the relevant parties, they may still conflict with the public interest. The fol-
Jowing discussion will be dedicated to a normative evaluation of ADR from a social wel-

fare perspective. It will start by examining the social benefits that can be attributed to
ADR, and then turn to discuss the social costs entailed in the privatization of dispute
resolution by way of resort to these processes.

The normative support for ADR is anchored in considerations of efficiency, under-
lying the enforcement of contracts, more generally. The efficiency attributed to ADR
agreements is premised upon the increase in the welfare of the parties, as can be deduced
from their very choice to enter the ADR agreement. In addition to the inherent social
value in improving the welfare of the parties, in most cases the common interest of the

0 See Shavell (1995: 6).

Il Kapeliuk and Klement (2013).

2 Kapeliuk and Klement (2013).

B Shavell addresses the incentive effects of adding ADR proceedings to the parties’ array of choices,

using the standard model of civil litigation, See Shavell (1995).
4 Paulson (2013).
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partics also aligns with the social utility function: thus, for example, the common ititey
est of the parties to economize on the costs of declding thelr dispute is consistent v,
the public interest in the cost-effective resolution of conflicts in society.

... Howeven the fact that the social interest and the interests of the parties may, gener,
St S

parties do not fully bear the costs of trial alxd external.ize onto the taxpayer th egz_:gf
'+ associated with judicial salaries, with juror time, and with i“fms",“‘?f_!;lgmi
" Since the costs of trial are subsidized, the parties save le.ss by Tcsorling to ADR i
does society at large, and may therefore face su.boptunal mcemwe.:s t(.) avert tria] s The
« . divergence between the social interest and the interest ?f the pat'tles 1s rooted noy on|
in the partial externalization of costs of trial, but altso in the m"ror'i_mflgfipllg o,
non of non-internalization by the parties of the social benefits of conducting trials
public courts. The following section will be clevo.ted to further e'laborati.on of this latte,
concern, regarding the undersupply of the public goods, associated with tria]g, i th
ADR realm.

14.4 THE ADVERSE SOCIAL EFFECTS OF ADR

14.41 Undersupply of the Public Goods Associated
with Adjudication
Adjudication of civil disputes bears prominent private features in that the resoluti,

. : - X i 0 Ofa
. dispute generates private utility to the litigating parties. But alongside this private Uty
" arealso public goods associated with channeling a dispute to court, which maybe Jeop.

% ; v _ ardized when ADR is employed.

A central public good supplied by the judicial process is the legal precedent 6, o

examples of judicial precedents for regulating social behavior irfcl.u.de the sexual hyry .
-ment precedents and the development in courts of the prohibitions in the

. ] 0
~ + domestic violence. Legal precedents feature the defining public good characterisﬁc
= ._(‘“P

N L
g

of nonrivalry: from the moment a body of precedents is formed, awmg\% :
o'f individuals can make use of this legal corpus and derive from it the entire diyer o

attendant utilities. The marginal cost of supplying th@Jﬁga.l_P_r_c;‘L?QE.th_@_g_q_ajgiﬁom
consumer s nearly zero, The fact that one agent shapes her behavior in accordance W

alegal precedent does not detract, in itself, from the ability of others to act simjly| I

* addition to the defining feature of nonrivalry, the public good quality of in-excludahj;
is also present in the legal precedent framework: it is not feasible to grant copyrighy,
§ ! — {04 -
i A
v A .,v’.'.'.-.'-..-" ) M
LB S}mvdl(mpg). o LT : {

16 | andes and Posner (1979).
U Resnik (2006).
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- prcccde“t or to precl:;de someone without such property rights to act in accor-
a rescriptions.
ithitsp

cwht of its PUb"_‘?,g‘?_o.f!_Qaﬂre! the legal precedent will be undersupplied in the

a

In hsrealm of ADR. Both the parties to the dispute and private arbitrators are not
.méﬂlfft%-d ib"'{h-t—c‘ﬁ-lalize,thesocial benefits resulting from precedent setting in their
- iter

ths, and may thereby refrain from investing the socially optimal level of

uﬂ!‘ﬂ—%’t]‘qe development of the law. Instead of making uncompensated contribu-
rcsﬂl‘"c;uwre parties through norm generation, disputing parties will be incentivized
o  the resolution of their own dispute and to freeride on the lawmaking efforts
Similarly, private arbitrators will also lack incentives to produce precedents.
El_lﬁf_[s'd by Landes and Posner in their well-known article “Adjudication as a Private
As clalfl‘;;ecau se it is not feasible to establish property rights in precedents, private arbi-
d, Jill notbe sufficiently incentivized to explain the results of their cases. Moreover,
and Posner, private arbitrators may purposely avoid explaining their
¢ because the demand for their services would be reduced by rules that decrease
= dence of disputes, and because maintaining ambiguity would allow them to
the mt  broader spectrum of future clientele.”® Optimal development of the law will be
attra; : —onsequently, only by way of public Eppply_qf legal norms, and based on non-
l’:s:llcet ;notivations and incentives, which exist in the framework of the public adjudica-

M —— .
uogve:t:;n cases in which the legal issues at stake are negligible, and where the trial ="~
sentially revolves around ascertaining the factual claims, adjudication plays a central ¥ 1

*blic role. For, similar to the case of the legal precedent, judicial fact-finding s alsoa

/p/!;'blic good, and plays a role in succeeding litigation. The trial serves as a public epis- * "
te

resll"

mological $ here—as a means of conveying informatio

etarning t0 the sexual harassment example, the judi—c_ial finding of liability can caution
the public against the particular defendant. ADR proceed_j_ngs tend to restrict access ~ |

1o information: the ability to conceal matters underlying the factual basis for liability ",

§ A

n to the public. For example, ] /. ¢
s ¥ .

in nondisclosure agreements tends to be a significant part of the mutual gains parties 2~

associate with arbitration. Non-binding ADR proceedings, such as mediation, are not /.

# Jp-excludability manifests in the legal precedent in both its aspects: not only is there no practical
way of withholding the fruits of the precedent from someone who did not participate in supplying it,
put the economic feasibility of so doing is doubtful. The power of the legal precedent is anchored in
its collective application. Any attempt to limit the consumption of the legal precedent solely to those
who have participated in its supply process would be directly at odds with the very essence of the legal

recedent as a tool for minimizing transaction costs and guiding social behavior.

¥ Landesand Posner (1979).

0 Landesand Posner (1979: 238).

2 Note, the delegalization and undersupply of legal norms in ADR is a widespread assumption,
shared by both critics and advocates of the ADR movement. One of the most well-known contenders in
thisregard is Owen Fiss, who claimed in his famous paper “Against Settlement,” that as ADR expands
toinclude significant portions of the civil disputes landscape, legal norms will be undersupplied and
theadjudicator will have at its disposal an insufficient pool of cases from which to craft rules and guide
human behavior. See Fiss (1984).



. e
y On %G
1 N \

. 0488 TALNA PISHER B A v =
W — -

Y typically premised on fact-finding at all, and therefore als_o compromise the epi

¥ functions mentioned above. The result of resort to ADR proceedings—pjy din mic

non-binding—may, therefore, be the undersupply of information to the publjc, § i

To conclude, the formation of legal precedents and the supply of information

public, along with other public goods underlying adjudication,? may Bémsupﬂlfhe

in the settlement arena: disputing parties and private arbitrators will fail to In!e,np]i'ed

A W this range of social utilities in their utility functions. Due to freeriding tendencies alize

S as o8 .jndividual in the market will rely on others to supply rules of conduct and informat'i:;th

0 )

st \’., ¢\ “and will not be willing to bear the costs of supplying these public componens of th
T ¢

SN O b judicial process. The outcome will be a suboptimal supply of these public goods n g
'J:}. ';\t-L' ADRTEalm- (_,t') _)_'\b«‘\f\ - D 0\1‘3 ‘;)'\\F ' ¥ ¢
254 L\\ L('\.~-\F\) - (_))\ L0 Al

L
A v

A

o

Y .
“14.4.2 Network Industry Failures

.
'_“'\

2o~ V
2
Another set of problems associated with ADR and with the privatization of adjudicy
tion is related to network characteristics. The term “network industry” refers to the Wid;
range of industries and goods for which there are demand-side benefits to scale; the util
ity that thelone consumer derives from consuming a network good positively correly
with the number of additional consumers of the good (and in some instances sls, th
extent of their overall consumption). The demand for a network good is a functiop boﬂ:
of the price of the good and the size of the network. As a rough generalization, Network
,_V:P;“ * industries can be categorized as those industries whose goal is to serve as a latform
25,5 7 for interaction between consumers and which feature characteristics that enabje their
, "EL s ,::'\. Consumers to share information, electr onic signals, and standards. Legal and adjugic,.
77" tive systems constitute a network industry— they are platforms for coordinafionyyg
* .~ *7 interaction between Individuals. The legal system's role of guiding social behavior 3y

A ,j\;"“' ". < . = . . .
“ 45 5 deciding disputes is contingent on consumption of these services by others, The greate

ar

-o' .‘{,\”ﬁhe scope of the legal network and its number of members, the more far =reaching the
% potentlleglinteractions between those membets will be.
&3 4 The competition between networks features characteristics that qualitatively dify
T

F- 3
: );0 1 }{3}3' from competition in the case of standard goods. These competition characteristics rsie
' 08 d“:}'f g}ﬁfwo types of difficulties in supplying the network goods, such as adjudication of gis
3y, 0 putes and legal norms, within the structure of a decentralized market. The first pro}.

& : e 1
07 A . lem touches on over-divergence (under-standardization): each consumer who joi

A g sfs 3 T
i _,,’}’ the network increases the utility derived by the rest of the individuals consuming e

s - —ri b s

! 7+ network good or service, in that he expands its effective size. His actual consumption

}J ‘-:L‘. R generates positive utility for the other consumers of the network. This social utiy

=

;‘-!E ’ ‘-‘J'k\‘q‘\r;}-‘ﬁowever, is extrinsic to his own utility function. The ensuing outcome is likely to be the
Y _ )
oS prtlfnrs PG 40 A4} wddete L
(> 2 Additional public goods associated with adjudication include enhancement of court legitimacy
and deterrence. See Alschuler (1986). = et

B Gillette (1998, 1999).
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plishment of legal and adjudicative networks whose scope is suboptimal. Put dif-
Fsunﬂy' Prwanzing the adjudicative system through ADR paves the way for the emer-
i\ ere 4 FYET

—

ceofa muititude of dispute resolution systems within a given geopolitical unit, and
n

= celerated development of differential legal rules—above and beyond the social /- -/ et
1heT§CC In the words of Landes and Posner, a multiplicity of arbitrators are likely to -/ . 5
OP"mun ‘beWildering profusion of precedents and no obvious method of harmoniz- -2/ o
. An individual contemplating some activity will have difficulty discoveringits + 7~ as -
ing e, juences because they will depend on who decides any dispute arisingoutof -~
{%zm fr el A PPN A P TN e hidhly RIS
ieactiV

The second concern relates to over-convergence (legal lock-in); the efficiency of the » 4O

vate legal system is not a matter ohly of whether or not it will be possible to standard-
v

nd to institute uniform norms, rather, it is a broader issue that relates also to the ~ *~
ize @ ;

tof the uniform norms that will be established, if at all. In a decentralized market
conten e for adjudication, even if the market forces lead to standardization and to the
stLu_Ft_U:ion of uniform norms, there is still a danger of the legal network getting locked
il:i’)':tub optimal norm or standard. Due to the network characteristics, private arbi-
1 e —

trators M
detachment
utility inherent

from the existing
to belonging to the network. In a decentralized structure, the private

aw suppliers and consumers will likely fail to internalize the social utility entailed in
-.-———-""-—_M‘dm—_—--‘ = .

the adoption of efficient legal rules and may pre.ﬁ-er instead | [égg efficient rules, so as not
tqe_xit_tll_‘l_-l—‘w‘lﬂe—t—mrk:’ Due to the. private utility of belonging to the prevailing legal
network and the difficulty in consolidating a critical mass of consumers who will be
willing to transfer to an alternative legal r'egi.me, a negative incentive arises for legislative
enterprise. This faulty incentive system is likely to lead to _I‘ggﬁl_‘sggnation-—to collec-
tive adherence to the inferior legal regime and resistance to a coordinated shift from the
status quo to the more efficient legal standard. Accordingly, the state system might actu-
allyensurea richer platform for legal development and is likely to generate, at the end of
the day, legal rules that do not stagnate, since tl_“?_‘ffni_r?l_i_z_{t_i_‘f_l_ inherent to the state law
enables a coordinated move to preferable legal standards. | & .~

— g B i i

-~ - L 8 = 7 .
¥ | _ "‘l\_ o PN o

14.5 CONCLUSION

.................... At e P P, -
..........................................

ADR may result in market failures: undersupply of the public goods associated with trial
and network failures. In order to make a definitive statement with regard to the sup-

ply of the dispute resolution function in society, however, it is not sufficient to merely
pointto the existence of such market failures. Rather, it is necessary to compare between

the flaws entailed in private supply of these services and the problems that arise in the
framework of its public supply, via state courts.

# Landes and Posner (1979: 239).

ot 7

may refrain from shifting to new and preferable legal regimes, since unilateral |
legal network would amount to a forfeiting of the private -
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It cannot be a priori assumed ll:_m Jﬁlﬂ‘ﬂic_ i“.l.j}‘_(}i.c.ql.'_t},n_ systems necessarily func
more efficiently in situations .i!‘_))'_h..@l.l.‘}_c. private ADR market fails, or that the state .
r fix the failures at zero cost. Thus, inherent to the state adjudicative system are the tam
failures of under-incentive to become. efficient that characterize all public- ;;t;-;:;'e
| ies. Under the public adjudication model, the incentive system is not fl‘e'a;s"a“rny oy
\ enough to drive judges to adjudicate efficiently or to formulate high-quality ryljp rom
: their salaries and Engessipnal advancement are not directly dependent on the de ;:: u
¢ utility generated by the adjudicative products they generate. Despite the fact thaf ,mf“
are Eﬁbjéct to public and other types of scrutiny, they are not directly subject to Bes
de ket forces, and may be under-motivated to adjudicate efficiently. Non-exposuret, ma.
ket forces impairs not only the incentive structure to adjudicate efficiently but als:,n [:]1:!

effective ability to do so. The mechanism for the transfer of information between publi
judges and the state’s citizenry is immeasurably more ambiguous and limited thap ghlc
signals provided by market forces and the pricing mechanism in the private sector Thc
dispersed character of the information, necessary for formulating efficient PTECe(ie 3
and adjudicative procedures, may preclude judges from reaching these results 0utsid: t;
the market context. In other words, an evaluation of ADR and of the proper social Stan?
towards it needs to be carried out as a comparison between ADR and the publica djud;
cative system, aftertaking into account the potential virtues and vices of bothsystens '
i £ :
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