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case before us, there is a sufficient nexus between the migratory and
endangered marine populations involved and the United States for
purposes of Article XX(g).

Should there be “an implied jurisdictional limitation’ in Article XX(g)?

SECTION 13.5 THE CHAPEAU TO ARTICLE XX

The introductory clause to Article XX, which is commonly referred
to as the chapeau, conditions the availability of the Article XX exception
for measures listed in the specific clauses as follows:

Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail,
or a disguised restriction on international trade, nothing in this
Agreement shall be construed to prevent the adoption or enforce-
ment by any Member of measures: [(a)-()].

The most detailed consideration of the meaning of the chapeau is
found in the following case:

UNITED STATES—IMPORT PROHIBITION OF
CERTAIN SHRIMP AND SHRIMP PRODUCTS

WT/DS58/AB/R.
Appellate Body Report adopted November 6, 1998.

[This case involved a prohibition imposed by the United States on
the importation of certain shrimp and shrimp products. The roots of the
case go back to 1987, when the US issued regulations, pursuant to_the
1973 Endangered Species Act, that in their final form required all US

shrimp trawlers to use turtle excluder devices (‘‘“TEDs”) in areas where
there is a likelihood that shrimp trawling will interact with sea turtles,
subject to certain limited exceptions. The regulations became fully effec-
tive in 1990.

In 1989, Section 609 of Public Law7101—162 was enacted (16 USC
sec. 1537). Among other things, Section 609(b) imposed, not later than 1

May 1991, an import ban on shrimp harvested with commercial fishing
technology which may a It also provided that

the import ban would not apply to harvesting nations that are certified
as (i) having a fishing environment (e.g.. lack of sea turtles or use of

artisanal harvesting methods) which does not pose a threat of the
incidental taking of sea turtles in the course of shrimp harvesting or (ii)
providing documentary evidence of a regulatory program governing the

incidental taking of sea turtles in the course of shrimp trawling compa-
rable to the US program and having an average rate of incidental taking
of sea turtles comparable to that of US vessels.

The State Department’s 1991 Guidelines limited the geographical
scope of the import ban imposed by Section 609 to countries in the wider
Caribbean/western Atlantic region, and granted these countries a three-
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year phase-in period. In December 1995, the US Court of International
Trade (CIT) found that this oeographical limitation violated Section 609
and directed the State Department to extend the ban worldwide not later
than May 1, 1996. On April 19, 1996, the State Department issued its
1996 Guidelines, extending Section 609 to all foreign countries effective

May 1, 1996.

The 1996 Guidelines provided that all shrimp imported into the US
must be accompanied by a form attesting that the shrimp was harvested
either in the waters of a certified nation or under conditions that do not
adversely affect sea turtles. In late 1996, the CIT ruled that the 1996
Guidelines were in violation of Section 609 in allowing the import of
shrimp from non-certified countries (except where taken manually by
methods not harming sea turtles). In 1998, the US Court of Appeals
vacated the CIT ruling. In practice, however, import of TED-caught
shrimp from non-certified countries was not possible while the dispute
was pending.

The panel report concluded that the measures at issue violated
Article XI and that they were not covered by Article XX. The US had not
contested that the measures violated GATT rules but rather claimed
they were permitted by Article XX(g), and it appealed the panel’s
rejection of that defense. The Appellate Body concluded that the meas-
are fell within the scope of Article XX(g), as explained in Notes 2 and 3
to the preceding section.

Then, before turning to a detailed analysis of whether the measures
satisfied the terms of the chapeau, the Appellate Body underlined that
the Uruguay Round negotiators had effectively qualified the original
objectives of GATT 1947 by adding a clause to the preamble to the WTO

Agreement on the objective of sustainable development and the protec-

tion and preservation of the environment. It went on to note “that this

language demonstrates a reco ition by WTO negotiators that o timal
use of the world’s resources should be made in accordance with the
objective of sustainable_development. As this preambular language re-
flects the intentions of negotiators of the WT'O Agreement, we believe it
must add color, texture and shading to our interpretation of the agree-
ments annexed to the WI'O Agreement, in this case, the GATT 1994”
(para. 153). It then recalled other more recent developments that in its
view helped to elucidate the objectives of WTO members with respect to
the relationship between trade and the environment, highlighting in
particular the establishment of a permanent Committee on Trade and
Environment (the “CTE”). ]

150. We commence the second tier of our analysis with an exami-
nation of the ordinary meaning of the words of the chapeau. The precise
language of the chapeau requires that a measure not be applied in a
manner which would constitute a means of “arbitrary or unjustifiable
discrimination between countries where the same conditions prevail’”’_or
a “disguised restriction on international trade.” * * * Tn order for a
measure to be applied in a manner which would constitute ‘‘arbitrary or

i
4
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unjustifiable discrimination between countries where the same condi-
tions prevail”, three elements must exist. First, the application of the
measure must result in discrimination. As we stated in United States—
Gasoline, the nature and quality of this discrimination is different from
the discrimination in the treatment of products which was already found
to be inconsistent with one of the substantive obligations of the GATT
1994, such as Articles I, III or XI. Second, the discrimination mu e
arbitrary or unjustifiable i r. We will examine this element of
arbitrariness or unjustifiability in detail below. Third, this discrimina-
tion must occur between countries where the same conditions prevail. In
United States—Gasoline, we accepted the assumption of the participants
in that appeal that such discrimination could occur not only between
different exporting Members, but also between exporting Members and

the importing Member concerned. Thus, the standards embodied in the

language of the chapeau are not only different from the requirements of
Article XX(g); they are also different from the standard used in deter-

mining that Section 609 is violative of the substantive rules of Article
XI:1 of the GATT 1994.

L

156. Turning then to the chapeau of Article XX, we consider that it
embodies the recognition on the part of WI'O Members of the need to
maintain a halance of rights and obligations between the right of a
Member to invoke one or another of the exceptions of Article XX,
specified in paragraphs (a) to (), on the one hand, and the substantive
rights of the other Members under the GATT 1994. on the other hand.
Exercise by one Member of its right to invoke an exception, such as
Article XX(g), if abused or misused, will, to that extent, erode or render
naught the substantive treaty rights in, for example, Article XI:1, of
other Members. Similarly, because the GATT 1994 itself makes available
the exceptions of Article XX, in recognition of the legitimate nature of
the policies and interests there embodied, the right to invoke one of
those exceptions is not to be rendered illusory. The same concept may be
expressed from a slightly different angle of vision, thus, a balance must
be struck between the right of a Member to invoke an exception under
Article XX and the duty of that same Member to respect the treaty rights
of the other Members. To permit one Member to abuse or misuse its
right to invoke an exception would be effectively to allow that Member to
degrade its own treaty obligations as well as to devalue the treaty rights
of other Members. If the abuse or misuse is sufficiently grave or
extensive, the Member, in effect, reduces its treaty obligation to a merely
facultative one and dissolves its juridical character, and, in so doing,
negates altogether the treaty rights of other Members. The chapeau was
installed at the head of the list of ‘““General Exceptions’ in Article XX to

RILCYCI [EACNING consequences.

157. In our view, the language of the chapeau makes clear that
each of the exceptions in paragraphs (a) to () of Article XX is a limited
and_conditional exception from the substantive obligations contained in
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the other provisions of the GATT 1994, that is to say. the ultimate
availability of the exception is subject to the compliance by the invoking
Member with the requirements of the chapeau. This interpretation of
the chapeau is confirmed by its negotiating history * * * [which] con-
firms that the paragraphs of Article XX set forth limited and_conditional
exceptions from the obligations of the substantive provisions of the
GATT. Any measure, to qualify finally for exception, must also satisfy
the reguiremem_gf_thuhap_eau. This is a fundamental part of the
balance of rights and obligations struck by the original framers of the
GATT 1947.

158. The chapeau of Article XX is. in fact, but one expression of
the principle of good faith. This principle, at once a general principle of
law and a general principle of international law, controls the exercise of
rights by states. One application of this general principle, the application
widely known as the doctrine of abus de droit, prohibits the abusive
exercise of a state’s rights and enjoins that whenever the assertion of a
right “impinges on the field covered by [a] treaty obligation, it must be
exercised bona fide, that is to sav, reasonably.” An abusive exercise by a
Member of its own treaty right thus results in a breach of the treaty
rights of the other Members and, as well, a violation of the treaty
obligation of the Member so acting. Having said this, our task here is to
interpret the language of the chapeau, seek additional interpretative
cuidance, as appropriate, from the general principles of international
law.

159. The task of interpreting and applying the chapeau is, hence,
essentially the delicate one of locating and marking out a line of
equilibrium between the right of a Member to invoke an exception under
Article XX and the rights of the other Members under varying substan-
tive provisions (e.g., Article XI) of the GATT 1994, so that neither of the
competing rights will cancel out the other and thereby distort and nullify
or impair the balance of rights and obligations constructed by the
Members themselves in that Agreement. The location of the line of
equilibrium, as expressed in the chapeau, is not fixed_and unchanging;

the line moves as the kind and the shape of the measures at stake vary
and as the facts making up specific cases differ.

160. With these general considerations in mind, we address now
the issue of whether the application of the United States measure,
although the measure itself falls within the terms of Article XX(g),
nevertheless constitutes ‘‘a means of arbitrary or unjustifiable discrimi-
nation between countries where the same conditions_prevail” or “‘a
diseuised restriction on international trade”’. We address, in other words,
whether the application of this measure constitutes an abuse or misuse
of the provisional justification made available by Article XX(g). We note,
preliminarily, that the application of a measure may be characterized as
amounting to an abuse or misuse of an exception of Article XX not only
when the detailed operating provisions of the measure prescribe the
arbitrary or unjustifi

where a measure, otherwise

fair and just on its face, is actually applied in an arbitrary or unjustifia-




618 THE GENERAL EXCEPTIONS Ch. 13

ble manner. The standards of the chapeau, in our view, project both

ubsi;a,nng and procedural requirements.

161. We scrutinize first whether Section 609 has been applied in a
manner constituting ‘“unjustifiable discrimination between countries
where the same conditions prevail”. Perhaps the most conspicuous flaw
in this measure’s application relates to its intended and actual coercive
effect on the specific policy decisions made by foreign governments,
Members of the WTO. Section 609, in its application, is, in effect, an
economic embargo which requires all other exporting Members, if they
wish to exercise their GATT rights, to adopt essentially the same policy
(together with an approved enforcement program) as that applied to, and
enforced on, United States domestic shrimp trawlers. As enacted by the
Congress of the United States, the statutory provisions of Section
609(b)(2)(A) and (B) do not, in themselves, require that other WTO
Members adopt essentially the same policies and enforcement practices
as the United States. Viewed alone, the statute appears to permit a
degree of discretion or flexibility in how the standards for determining
comparability might be applied, in practice, to other countries. However,
any flexibility that may have been intended by Congress when it enacted
the statutory provision has been effectively eliminated in the implemen-
tation of that policy through the 1996 Guidelines promulgated by the
Department of State and through the practice of the administrators in
making certification determinations.

162. According to the 1996 Guidelines, certification “shall be
made” under Section 609(b)(2)(A) and (B) if an exporting country’s
program includes a requirement that all commercial shrimp trawl vessels
operating in waters in which there is a likelihood of intercepting sea
turtles use, at all times, TEDs comparable in effectiveness to those used
in the United States. Under these Guidelines, any exceptions to the
requirement of the use of TEDs must be comparable to those of the
United States program. Furthermore, the harvesting country must have
in place a “credible enforcement effort”. The language in the 1996
Guidelines is mandatory: certification “shall be made’’_ if these condi-
tions are fulfilled. However, we understand that these rules are also
applied in an exclusive manner. That is, the 1996 Guidelines specify the
only way that a harvesting country’s regulatory program can be deemed
“comparable” to the United States’ program, and, therefore, they define
the only way that a harvesting nation can be certified under Section
609(b)(2)(A) and (B). Although the 1996 Guidelines state that, in making
a comparability determination, the Department of State “shall also take
into account other measures the harvesting nation undertakes to protect
sea turtles”, in practice, the competent government officials only look to
see whether there is a regulatory program requiring the use of TEDs or
one that comes within one of the extremely limited exceptions available
to United States shrimp trawl vessels.

163. The actual application of the measure, through the implemen-
tation of the 1996 Guidelines and the regulatory practice of administra-
tors, requires other WTO Members to adopt a regulatory program that is
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not merely comparable, but rather essentially the same, as that applied to
the United States shrimp trawl vessels. Thus, the effect of the applica-
tion of Section 609 is to establish a rigid and unbending standard_by
which United States officials determine whether or not countries will be
certified, thus granting or refusing other countries the right to export
shrimp to the United States. Other specific policies and measures that
an exporting country may have adopted for the protection and conserva-
tion of sea turtles are not taken into account, in practice, by the
administrators making the comparability determination.

164. We understand that the United States also applies a uniform
standard throughout its territory, regardless of the particular conditions
existing in certain parts of the country. * % * Tt may be quite acceptable
for a government, in adopting and implementing a domestic policy, to
adopt a single standard applicable to all its citizens throughout that
country. However, it is not acceptable, in international trade relations,
for one WTO Member to use an economic embargo to require other
Members to adopt essentially the same comprehensive regulatory pro-
gram, to achieve a certain policy goal. as that in force within that
Member’s territory, without taking into consideration different condi-
tions which may occur in the territories of those other Members.

165. Furthermore, when this dispute was before the Panel and
before us, the United States did not permit imports of shrimp harvested
by commercial shrimp trawl vessels using TEDs comparable in effective-
ness to those required in the United States if those shrimp originated in
waters of countries not certified under Section 609. In other words,
shrimp caught using methods identical to those emploved in the United
States have been excluded from the United States market solely because
they have been caught in waters of countries that have not been certified
by the United States. The resulting situation is difficult to reconcile with
the declared policy objective of protecting and conserving sea turtles.
This suggests to us that this measure, in its application, is more
concerned with effectively influencing WTO Members to adopt essential-
ly the same comprehensive regulatory regime as that applied by the
United States to its domestic shrimp trawlers, even though many of
those Members may be differently situated. We believe that discrimina-
tion results not only when countries in which the same conditions
prevail are differently treated, but also when the application of the
measure at issue does not allow for any inquiry into the appropriateness
of the regulatory program for the conditions prevailing in those export-
ing countries.

166. Another aspect of the application of Section 609 that bears
heavily in any appraisal of justifiable or unjustifiable discrimination is
the failure of the United States to engage the appellees, as well as other
Members exporting shrimp to the United States, in serious, across-the-
board negotiations with the objective of concluding bilateral or multilat-
eral agreements for the protection and conservation of sea turtles, before
enforcing the import prohibition against the shrimp exports of those
other Members. The relevant factual finding of the Panel reads:
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... However, we have no evidence that the United States actually
undertook negotiations on an agreement on sea turtle conservation
techniques which would have included the complainants before the
Lmposition of the import ban gs a result of the CIT Judgement. From
the replies of the parties to our question on this subject, in particu-

the United States, absent any result, would have been entitled to
adopt unilateral measures. (emphasis added)

167. A propos this failure to_have prior consistent recourse to
diplomacy as an instrument of environmental protection policy, which

(1) initiate negotiations as soon as possible for the development of
bilateral or multilateral agreements with other nations for the pro-
tection and conservation of such species of sea turtles;

(2) initiate negotiations as soon as Dpossible with all foreign govern-
ments which are engaged in, or which have persons or companies

the Secretary of Commerce, may affect adversely such species of sea
turtles, for the purpose o entering into bilateral and multilateral

treaties with such countries to protect such species of sea turtles;
£

Apart from the hegotiation of the Inter-American Convention for the
Protection and Conservation of Sea Turtles (the “Inter~American Con-
vention”) which concluded in 1996, the record before the Panel does not
indicate any serious, substantial efforts to carry out these express

directions of Congress.

168. Second, the rotection and conservation of highly mi atory

species of sea turtles, that is, the very policy objective of the measure,
demands concerted and cooperative efforts on the part of the many
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countries whose waters are traversed in the course of recurrent sea
turtle migrations. The need for, and the appropriateness of, such efforts
have been recognized in the WTO itself as well as in a significant
number of other international instruments and declarations. As stated
earlier, the Decision on Trade and Environment, which provided for the
establishment of the CTE and set out its terms of reference, refers to
both the Rio Declaration on Environment and Development and Agenda
21. Of particular relevance is Principle 12 of the Rio Declaration on
Environment and Development, which states, in part:

Unilateral actions to deal with environmental challenges outside the
jurisdiction of the importing country should be avoided. Environ-
mental measures addressing transboundary or global environmental
problems should, as far as possible, be based on international consen-
sus. (emphasis added) )

[The Appellate Body then quoted analogous language calling for multi-
lateral cooperation from Agenda 21 (para, 2.22(i)); the Convention on
Biological Diversity (art. 5); and the Convention on the Conservation of
Migratory Species of Wild Animals.] Furthermore, we note that WTO
Members in the Report of the CTE, forming part of the Report of the
General Council to Ministers on the occasion of the Singapore Ministeri-
al Conference, endorsed and supported:

. multilateral solutions based on_international cooperation and
consensus as_the best _and most_effective way for governments to
tackle environmental problems of a transboundary or global nature.
WTO Agreements and multilateral environmental agreements
(MEAs) are representative of efforts of the international community
to pursue shared goals, and in the development of a mutually
supportive relationship between them, due respect must be afforded
to both. (emphasis added)

169. Third, the United States did negotiate and conclude one
regional international agreement for the protection and conservation of
gea turtles: The Inter-American Convention. This Convention was
opened for signature on 1 December 1996 and has been signed by five
countries, in addition to the United States, and four of these countries
are currently certified under Section 609. This Convention has not yet
been ratified by any of its signatories. The Inter-American Convention
provides that each party shall take “appropriate and necessary meas-
ures” for the protection, conservation and recovery of sea turtle popula-
tions and their habitats within such party’s land territory and in
maritime areas with respect to which it exercises sovereign rights or
jurisdiction. Such measures include, notably,

[t]he reduction, to the greatest extent practicable, of the incidental
capture, retention, harm or mortality of sea turtles in the course of
fishing activities, through the appropriate regulation of such activi-
ties, as well as the development, improvement and use of appropri-
ate gear, devices or techniques, including the use of turtle excluder




622 THE GENERAL EXCEPTIONS Ch. 13

devices (TEDs) pursuant to the provisions of Annex III [of the
Convention].

Article XV of the Inter-American Convention also provides, in part:

ARrTICLE XV
Trade Measures

1. In implementing this Convention, the Parties shall act in accor-
dance with the provisions of the Agreement establishing the World
Trade Organization (WTO), as adopted at Marrakesh in 1994, in-
cluding its annexes.

2. In particular, and with respect to the subject-matter of this
Convention, the Parties shall act in accordance with the provisions of
the Agreement on Technical Barriers to Trade contained in Annex 1
of the WTO Agreement, as well as Article XI of the General Agree-
ment on Tariffs and Trade of 1994. . . .(emphasis added)

170. The juxtaposition of (a) the consensual undertakings to put in
place regulations providing for, inter alia, use of TEDs jointly determined
to be suitable for a particular party’s maritime areas, with (b) the
reaffirmation of the parties’ obligations under the WTO Agreement,
including the Agreement on Technical Barriers to Trade and Article XI of
the GATT 1994, suggests that the parties to the Inter—~American Conven-
tion together marked out the equilibrium line to which we referred
earlier. The Inter—American Convention demonstrates the conviction of
its signatories, including the United States, that consensual and multi-
lateral procedures are available and feasible for the establishment of
programs for the conservation of sea turtles. Moreover, the Inter—
American Convention emphasizes the continuing validity and signifi-
cance of Article XI of the GATT 1994, and of the obligations of the WT'O
Agreement generally, in maintaining the balance of rights and obli-
gations under the WT'O Agreement among the signatories of that Con-
vention.

171. The Inter-American Convention thus provides convincing
demonstration that an alternative course of action was reasonably open
to_the United States for securing the legitimate policy goal of its
measure, a course of action other than the unilateral and non-consensual
procedures of the import prohibition under Section 609. It is relevant to
observe that an import prohibition is, ordinarily, the heaviest “weapon”
in a Member’s armory of trade measures. The record does not, however,
show that serious efforts were made by the United States to negotiate
similar agreements with any other country or group of countries before
(and, as far as the record shows, after) Section 609 was enforced on a
world-wide basis on May 1, 1996. Finally, the record also does not show
that the appellant, the United States, attempted to have recourse to such

international mechanisms as exist to achieve cooperative efforts to

protect and conserve sea turtles' before imposing the import ban.

1. [original note 174] While the United any attempt to raise the issue of sea turtle
States is a party to CITES, it did not make mortality due to shrimp trawling in the
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172. Clearly, the United States negotiated seriously with some, but
not with other Members (including the appellees), that export shrimp to
the United States. The effect is plainly discriminatory and, in our view,

unjustifiable. The unjustifiable nature of this discrimination emerges
clearly when we consider the cumulative effects of the failure of the
United States to pursue negotiations for establishing consensual means
of protection and conservation of the living marine resources here
involved, notwithstanding the explicit statutory direction in Section 609
itself to initiate negotiations as soon as possible for the development of
bilateral and multilateral agreements. The principal consequence of this
failure may be seen in the resulting unilateralism evident in the applica-
tion of Section 609. As we have emphasized earlier, the policies relating
to the necessity for use of particular kinds of TEDs in various maritime
areas, and the operating details of these policies, are all shaped by the
Department of State, without the participation of the exporting Mem-
bers. The system and processes of certification are established and
administered by the United States agencies alone. The decision-making
involved in the grant, denial or withdrawal of certification to_ the
exporting Members, is, accordingly, also unilateral. The unilateral char-
acter of the application of Section 609 heightens the disruptive and

discriminatory influence of the import prohibition and underscores its
unjustifiability.

173. The application of Section 609, through the implementing
guidelines together with administrative practice, also resulted in other
differential treatment among various countries desiring certification.
Under the 1991 and 1993 Guidelines, to be certifiable, fourteen countries
in the wider Caribbean/western Atlantic region had to commit them-
selves to require the use of TEDs on all commercial shrimp trawling
vessels by 1 May 1994. These fourteen countries had a “phase-in”’ period
of three years during which their respective shrimp trawling sectors
could adjust to the requirement of the use of TEDs. With respect to all
other countries exporting shrimp to the United States (including the
appellees, India, Malaysia, Pakistan and Thailand), on December 29,
1995, the United States Court of International Trade directed the
Department of State to apply the import ban on a world-wide basis not
later than May 1, 1996. On April 19, 1996, the 1996 Guidelines were
issued by the Department of State bringing shrimp harvested in all
foreign countries within the scope of Section 609, effective May 1, 1996.
Thus, all_countries that were not _among the fourteen in the wider

ibbean/western Atlantic region had only four months to implement
the requirement of compulsory use of TEDs. We acknowledge that the
greatly differing periods for putting into operation the requirement for
use of TEDs resulted from decisions of the Court of International Trade.
Even so, this does not relieve the United States of the legal consequences

CITES Standing Committee as a subject the Conservation of Migratory Species of
requiring concerted action by states. In this Wild Animals or UNCLOS, and has not
context, we note that the United States, for  ratified the Convention on Biological Diver-
example, has not signed the Convention on  sity.
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of the discriminatory impact of the decisions of that Court. The United
States, like all other Members of the WT'O and of the general community

The United_States asserted that the longer time-period was justified by
the then undevelop D technology, while the shorter
Reriod was later made possible by the improvements in that technology.
This explanation is less than persuasi , for it does not address the
administrative and financia] costs and the difficulties of governments in
putting together and enacting the necessary regulatory programs and
“credible enforcement effort”, and in implementing the compulsory use
of TEDs on hundreds, if not thousands, of shrimp trawl vessels,

175. Differing treatment of different countries desiring certifica-

exporting countries, including the appellees. The level of these efforts is
probably related to the length of the ‘“phase-in” periods granted—the
longer the “phase-in” period, the higher the possible level of efforts at
technology transfer. Because compliance with the requirements of certi-
fication realistically assumes successful TED technology transfer, low or
merely nominal efforts at achieving that transfer will, in all probability,

result in fewer countries being able to satisfy the certification require-

allowed them.

176. When the foregoing differences in the means of application of
Section 609 to various shrimp exporting countries are considered in their
cumulative effect, we find, and so hold, that those differences in treat-
ment constitute ‘“‘unjustifiable discrimination” between exporting coun-
tries desiring certification in order to gain. i tes
shrimp market within the meaning of the chapeau of Article XX,

* ok ok




Sec. 13.5 THE CHAPEAU TO ARTICLE XX 625

185. In reaching these conclusions, we wish to underscore what we
have not decided in this appeal. We have not decided that the protection
and preservation of the environment is of no significance to the Members
of the WTO. Clearly, it is. We have not decided that the sovereign
nations that are Members of the WT'O cannot adopt effective measures
to protect endangered species, such as sea turtles. Clearly, they can and
should. And we have not decided that sovereign states should not act
together bilaterally, plurilaterally or multilaterally, either within the
WTO or in other international fora, to protect endangered species or to
otherwise protect the environment. Clearly, they should and do.

186. What we have decided in this appeal is simply this: although
the measure of the United States in dispute in this appeal serves an
environmental objective that is recognized as legitimate under paragraph
(g) of Article XX of the GATT 1994, this measure has been applied by
the United States in a manner which constitutes arbitrary and unjustifi-
able discrimination between Members of the WTO, contrary to the
requirements of the chapeau of Article XX. For all of the specific reasons
outlined in this Report, this measure does not qualify for the exemption
that Article XX of the GATT 1994 affords to measures which serve
certain recognized, legitimate environmental purposes but which, at the
same time, are not applied in a manner that constitutes a means of
arbitrary or unjustifiable discrimination between countries where the
same conditions prevail or a disguised restriction on international trade.
As we emphasized in United States—Gasoline, WTQ Members are free to
adopt their own policies aimed at protecting the environment as long as,
i i hey fulfill their obligations and respect the rights of other
Members under the WT'O Agreement.

Notes and Questions

(1) The Appellate Body also found that Section 609 had been applied in
a manner constituting “arbitrary discrimination”. First, it noted that there
was i ihility i officials made the certification determina-
ti i idity_and inflexibility constituted ‘“arbitrary discrimi-
nation” within the meaning of the chapeau. Second, it found that the
certification process was not transparent or predictable. It highlighted that
there was no formal opportunity for an applicant country to be heard, or to
respond to any arguments that might be made against it, in the course of the
certification process before a decision to grant or to deny certification is
made. Countries whose applications are denied also do not receive notice of
such denial (other than by omission from the list of approved applications) or
of the reasons for the denial. No procedure for review of, or appeal from, a
denial of an application is provided. “It appears to us that, effectively,
exporting Members applying for certification whose applications are rejected
are denied basic fairness and due process, and are discriminated against, vis-
a-vis_those Members which are granted certification’ (para. 181). The

Appellate Body also noted that these procedural defects were “contrary to
the spirit, if not the letter, of Article X:3 of the GATT 1994” (para. 183). The
potential scope (and, indeed, the precise source) of this due process require-




