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The first count of the declaration stated, that, before and at the time of the
making by the defendants of the promises hereinafter mentioned, the plaintiffs
carried on the business of millers and mealmen in copartnership, and were
proprietors and occupiers of the City Steam-Mills, in the city of Gloucester, and
were possessed of a steam-engine, by means of which they worked the said
mills, and therein cleaned corn, and ground the same into meal, and dressed
the same into flour, sharps, and bran, and a certain portion of the said steam-
engine, to wit, the crank shaft of the said steam-engine, was broken and out of
repair, whereby the said steam-engine was prevented from working, and the
plaintiffs were desirous of having a new crank shaft made for the said mill, and
had ordered the same of certain persons trading under the name of W. Joyce &
Co., at Greenwich, in the country of Kent, who had contracted to make the said
new shaft for the plaintiffs; but before they could complete the said new shatft it
was necessary that the said broken shaft should be forwarded to their works at
Greenwich, in order that the said new shaft might be made so as to fit the other
parts of the said engine which were not injured, and so that it might be
substituted for the said broken shaft; and the plaintiffs were desirous of sending
the said broken shaft to the said W. Joyce & Co. for the purpose aforesaid; and



the defendants, before and at the time of the making of the said promises, were
common carriers of business of common carriers, under the name of "Pickford
& Co."; and the plaintiffs, at the request of the defendants, delivered to them as
such carriers the said broken shaft, to be conveyed by the defendants as such
carriers from Gloucester to the said W. Joyce & Co., at Greenwich, and there to
be delivered for the plaintiffs on the second day after the day of such delivery,
for reward to the defendants; and in consideration thereof the defendants then
promised the plaintiffs to convey the said broken shaft from Gloucester to
Greenwich, and there on the said second day to deliver the same to the said W.
Joyce & Co. for the plaintiffs. And although such second day elapsed before the
commencement of this suit, yet the defendants did not nor would deliver the
said broken shaft at Greenwich on the said second day, but wholly neglected
and refused so to do for the space of seven days after the said shaft was so
delivered to them as aforesaid.

The second count stated, that, the defendants being such carriers as aforesaid,
the plaintiffs, at the request of the defendants, caused to be delivered to them
as such carriers the said broken shaft, to be conveyed by the defendants from
Gloucester aforesaid to the said W. Joyce & Co., at Greenwich, and there to be
delivered by the defendants for the plaintiffs, within a reasonable time in that
behalf, for reward to the defendants; and in consideration of the premises in this
count mentioned, the defendants promised the plaintiffs to use due and proper
care and diligence in and about the carrying and conveying the said broken
shaft from Gloucester aforesaid to the said W. Joyce & Co., at Greenwich, and
there delivering the same for the plaintiffs in a reasonable time then following for
the carriage, conveyance, and delivery of the said broken shaft as aforesaid;
and although such reasonable time elapsed long before the commencement of
this suit, yet the defendants did not nor would use due or proper care or
diligence in or about the carrying or conveying or delivering the said broken
shaft as aforesaid, within such reasonable time as aforesaid, but wholly
neglected and refused so to do; and by reason of the carelessness, negligence,
and improper conduct of the defendants, the said broken shaft was not
delivered for the plaintiffs to the said W. Joyce & Co., or at Greenwich, until the
expiration of a long and unreasonable time after the defendants received the
same as aforesaid, and after the time when the same should have been
delivered for the plaintiffs; and by reason of the several premises, the
completing of the said new shaft was delayed for five days, and the plaintiffs
were prevented form working their said steam-mills, and from cleaning corn,
and grinding the same into meal, and dressing the meal into flour, sharps, or
bran, and from carrying on their said business as millers and mealmen for the
space of five days beyond the time that they otherwise would have been
prevented from so doing, and they thereby were unable to supply many of their
customers with flour, sharps, and bran during that period, and were obliged to
buy flour to supply some of their other customers, and lost the mans and
opportunity of selling flour, sharps, and bran, and were deprived of gains and
profits which otherwise would have accrued to them, and were unable to
employ their workmen, to whom they were compelled to pay wages during that
period, and were otherwise injured, and the plaintiffs claim 300lI.



The defendants pleaded non assumpserunt to the first count; and to the second
payment of 25I. into Court in satisfaction of the plaintiffs’ claim under that count.
The plaintiffs entered a nolle prosequi as to the first count; and as to the second
plea, they replied that the sum paid into the Court was not enough to satisfy the
plaintiffs’ claim in respect thereof; upon which replication issue was joined.

At the trial before Crompton, J., at the last Gloucester Assizes, it appeared that
the plaintiffs carried on an extensive business as millers at Gloucester; and that,
on the 11 of May, their mill was stopped by a breakage of the crank shaft by
which the mill was worked. The steam-engine was manufactured by Messrs.
Joyce & Co., the engineers, at Greenwich, and it became necessary to send the
shaft as a pattern for a new one to Greenwich. The fracture was discovered on
the 12, and on the 13" the plaintiffs sent one of their servants to the office of
the defendants, who are the well-known carriers trading under the name of
Pickford & Co., for the purpose of having the shaft carried to Greenwich. The
plaintiffs’ servant told the clerk that the mill was stopped, and that the shaft must
be sent immediately; and in answer to the inquiry when the shaft would be
taken, the answer was, that if it was sent up by twelve o'clock an day, it would
be delivered at Greenwich on the following day. On the following day the shaft
was taken by the defendants, before noon, for the purpose of being conveyed to
Greenwich, and the sum of 2I. 4s. was paid for its carriage for the whole
distance; at the same time the defendants' clerk was told that a special entry, if
required, should e made to hasten its delivery. The delivery of the shaft at
Greenwich was delayed by some neglect; and the consequence was, that the
plaintiffs did not receive the new shaft for several days after they would
otherwise have done, and the working of their mill was thereby delayed, and
they thereby lost the profits they would otherwise have received.

On the part of the defendants, it was objected that these damages were too
remote, and that the defendants were not liable with respect to them. The
learned Judge left the case generally to the jury, who found a verdict with 25I.
damages beyond the amount paid into Court.

Whateley, in last Michaelmas Term, obtained a rule nisi for a new trial, on the
ground of misdirection.

Keating and Dowdeswell (Feb. 1) shewed cause. The plaintiffs are entitled to
the amount awarded by the jury as damages. These damages are not too
remote, for they are not only the natural and necessary consequence of the
defendants’ default, but they are the only loss which the plaintiffs have actually
sustained. The principle upon which damages are assessed is founded upon
that of rendering compensation to the injured party. The important subject is
ably treated in Sedgwick on the Measure of Damages. And this particular
branch of it is discussed in the third chapter, where, after pointing out the
distinction between the civil and the French law, he says (page 64), "It is
sometimes said, in regard to contracts, that the defendant shall be held liable
for those damages only which both parties may fairly be supposed to have at
the time contemplated as likely to result from the nature of the agreement, and
this appears to be the rule adopted by the writers upon the civil law." In a
subsequent passage he says, "In cases of fraud the civil law made a broad



distinction" (page 66); and he adds, that "in such cases the debtor was liable for
all consequences." It is difficult, however, to see what the ground of such
principle is, and how the ingredient of fraud can affect the question. For
instance, if the defendants had maliciously and fraudulently kept the shatft, it is
not easy to see why they should have been liable for these damages, if they are
not to be held so where the delay is occasioned by their negligence only. In
speaking of the rule respecting the breach of a contract to transport goods to a
particular place, and in actions brought on agreements for the sale and delivery
of chattels, the learned author lays it down, that, "In the former case, the
difference in value between the price at the point where the goods are and the
place where they were to be delivered, is taken as the measure of damages,
which, in fact, amounts to an allowance of profits; and in the latter case, a
similar result is had by the application of the rule, which gives the vendee the
benefit of the rise of the market price" (page 80). The several cases, English as
well as American, are there collected and reviewed. If that rule is to be adopted,
there was ample evidence in the present case of the defendants' knowledge of
such a state of things as would necessarily result in the damage the plaintiffs
suffered through the defendants' default. The authorities are in the plaintiffs'
favour upon the general ground. InNurse v. Barns (1 Sir T. Raym. 77) which
was an action for breach of an agreement for the letting of certain iron mills, the
plaintiff was held entitled to a sum of 500I., awarded by reason of loss of stock
laid in, although he had only paid 10I. by way of consideration. InBorradaile v.
Brunton (8 Taunt. 535, 2 B. Moo. 582), which was an action for the breach of
the warranty of a chain cable that it should last two years as a substitute for a
rope cable of sixteen inches, the plaintiff was held entitled to recover for the loss
of the anchor, which was occasioned by the breaking of the cable within the
specified time. These extreme cases, and the difficulty which consequently
exists in the estimation of the true amount of damages, supports the view for
which the plaintiffs contend, that the question is properly for the decision of a
jury, and therefore that this matter could not properly have been withdrawn from
their consideration. Iningram v. Lawson (6 Bing. N.C. 212) the true principle
was acted upon. That was an action for a libel upon the plaintiff, who was the
owner and master of a ship, which he advertised to take passengers to the East
Indies; and the libel imputed that the vessel was not seaworthy, and that Jews
had purchased her to take out convicts. The Court held, that evidence shewing
that the plaintiff's profits after the publication of the libel were 1500l below the
usual average, was admissible, to enable the jury to form an opinion as to the
nature of the plaintiff's business, and of his general rate of profit. Here, also, the
plaintiffs have not sustained any loss beyond that which was submitted to the
jury.Bodley v. Reynolds (8 Q. B. 779) and Kettle v. Hunt (Bull. N. P. 77) are
similar in principle. In the latter, it was held that the loss of the benefit of trade,
which a man suffers by the detention of his tools, is recoverable as special
damage. The loss they had sustained during the time they were so deprived of
their shaft, or until they could have obtained a new one. InBlack v. Baxendale (1
Exch. 410), by reason of the defendant's omission to deliver the goods within a
reasonable time at Bedford, the plaintiff's agent, who had been sent there to
meet the goods, was put to certain additional expenses, and this Court held that
such expenses might be given by the jury as damages. In Brandt v. Bowlby (2
B. & Ald. 932), which was an action of assumpsit against the defendants, as
owners of a certain vessel, for not delivering a cargo of wheat shipped to the



plaintiffs, the cargo reached the port of destination was held to be the true rule
of damages." As between the parties in this cause,” said Parke, J., "the plaintiffs
are entitled to be put in the same situation as they would have been in, if the
cargo had been delivered to their order at the time when it was delivered to the
wrong party; and the sum it would have fetched at the time is the amount of the
loss sustained by the non-performance of the defendants' contract.” The recent
decision of this Court, inWaters v. Towers (8 Ex. 401), seems to be strongly in
the plaintiffs' favour. The defendants there had agreed to fit up the plaintiffs’ mill
within a reasonable time, but had not completed their contract within such time;
and it was held that the plaintiffs were entitled to recover, by way of damages,
the loss of profit upon a contract they had entered into with third parties, and
which they were unable to fulfil by reason of the defendants’ breach of contract.
There was ample evidence that the defendants knew the purpose for which this
shaft was sent, and that the result of its nondelivery in due time would be the
stoppage of the mill; for the defendants' agent, at their place of business, was
told that the mill was then stopped, that the shaft must be delivered
immediately, and that if a special entry was necessary and natural result of their
wrongful act. They also cited Ward v. Smith (11 Price, 19); and Parke, B.,
referred to Levy v. Langridge (4 M. & W. 337).

Whateley, Willes, and Phipson, in support of the rule (Feb. 2). It has been
contended, on the part of the plaintiffs, that the damages found by the jury are a
matter fit for their consideration; but still the question remains, in what way
ought the jury to have been directed? It has been also urged, that, in awarding
damages, the law gives compensation to the injured individual. But it is clear
that complete compensation is not to be awarded; for instance, the non-
payment of a bill of exchange might lead to the utter ruin of the holder, and yet
such damage could not be considered as necessarily resulting from the breach
of contract, so as to entitle the party aggrieved to recover in respect of it. Take
the case of the breach of a contract to supply a rick-cloth, whereby and in
consequence of bad weather the hay, being unprotected, is spoiled, that
damage could not be recoverable. Many similar cases might be added. The true
principle to be deduced form the authorities upon this subject is that which is
embodied in the maxim: "In jure non remota cause sed proxima spectatur.”
Sedgwick says (page 38), "In regard to the quantum of damages, instead of
adhering to the term compensation, it would be far more accurate to say, in the
language of Domat, which we have cited above, 'that the object is discriminate
between that portion of the loss which must be borne by the offending party and
that which must be borne by the sufferer'. The law in fact aims not at the
satisfaction but at a division of the loss." And the learned author also cites the
following passage from Broom's Legal Maxims: "Every defendant,” says Mr.
Broom, "against whom an action is brought experiences some injury or
inconvenience beyond what the costs will compensate him for."ll Again, at
page 78, after referring to the case ofFlureau v. Thornhill (2 W. Blac. 1078), he
says, "Both the English and American Courts have generally adhered to this
denial of profits as any part of the damages to be compensated and that
whether in cases of contract or of tort. So, in a case of illegal capture, Mr.
Justice Story rejected the item of profits on the voyage, and held this general
language: 'Independent, however, of all authority, | am satisfied upon principle,
that an allowance of damages upon the basis of a calculation of profits is



inadmissible. The rule would be in the highest degree unfavourable to the
interests of the community. The subject would be involved in utter uncertainty.
The calculation would proceed upon contingencies, and would require
acknowledge of foreign markets to an exactness, in point of time and value,
which would sometimes present embarrassing obstacles; much would depend
upon the length of the voyage, and the season of arrival, much upon the
vigilance and activity of the master, and much upon the momentary demand.
After all, it would be a calculation upon conjectures, and not upon facts; such a
rule therefore has been rejected by Courts of law in ordinary cases, and instead
of deciding upon the gains or losses of parties in particular cases, a uniform
interest has been applied as the measure of damages for the detention of
property.” There is much force in that admirably constructed passage. We ought
to pay all due homage in this country to the decisions of the American Courts
upon this important subject, to which they appear to have given much careful
consideration. The damages here are too remote. Several of the cases which
were principally relied upon by the plaintiffs are distinguishable. InWaters v.
Towers (1 Exch. 401) there was a special contract to do the work in a particular
time, and the damage occasioned by the non-completion of the contract was
that to which the plaintiffs were held to be entitled. InBorradale v. Brunton (8
Taunt. 535) there was a direct engagement that the cable should hold the
anchor. So, in the case of taking away a workman's tools, the natural and
necessary consequence is the loss of employment: Bodley v. Reynolds (8 Q. B.
779). The following cases may be referred to as decisions upon the principle
within which the defendants contend that the present case falls:Jones v.
Gooday (8 M. & W. 146),Walton v. Fothergill (7 Car. & P. 392),Boyce v.

Bayliffe (1 Camp. 58) and Archer v. Williams (2. C. & K. 26). The rule, therefore,
that the immediate cause is to be regarded in considering the loss, is applicable
here. There was no special contract between these parties. A carrier has a
certain duty cast upon him by law, and that duty is not to be enlarged to an
indefinite extent in the absence of a special contract, or of fraud or malice. The
maxim "dolus circuitu non purgatur”, does not apply. The question as to how far
liability may be affected by reason of malice forming one of the elements to be
taken into consideration, was treated of by the Court of Queen's Bench
inLumley v. Gye (2 E. & B. 216). Here the declaration is founded upon the
defendants’ duty as common carriers, and indeed there is no pretence for
saying that they entered into a special contract to bear all the consequences of
the non-delivery of the article in question. They were merely bound to carry it
safely, and to deliver it within a reasonable time. The duty of the clerk, who was
in attendance at the defendants’ office, was to enter the article, and to take the
amount of the carriage; but a mere notice to him, such as was here given, could
not make the defendants, as carriers, liable as upon a special contract. Such
matters, therefore, must be rejected from the consideration of the question. If
carriers are to be liable in such a case as this, the exercise of a sound judgment
would not suffice, but they ought to be gifted also with a spirit of prophecy. "I
have always understood," said Patterson, J., inKelly v. Partington (5 B. & Ad.
651), "that the special damage must be the natural result of the thing done."
That sentence presents the true test. The Court of Queen's Bench acted upon
that rule inFoxall v. Barnett (2 E. & B. 928). This therefore is a question of law,
and the jury ought to have been told that these damages were too remote; and
that, in the absence of the proof of any other damage, the plaintiffs were entitled



to nominal damages only:Tindall v. Bell (11 M. & W. 232).Siordet v. Hall (4 Bing.
607) and De Vaux v. Salvador (4 A. & E. 420) are instances of cases where the
Courts appear to have gone into the opposite extremes: in the one case of
unduly favouring the carrier, in the other of holding them liable for results which
would appear too remote. If the defendants should be held responsible for the
damages awarded by the jury, they would be in a better position if they confined
their business to the conveyance of gold. They cannot be responsible for results
which, at the time the goods are delivered for carriage, and beyond all human
foresight. Suppose a manufacturer were to contract with a coal merchant or min
owner for the delivery of a boat load of coals, no intimation being given that the
coals were required for immediate use, the vendor in that case would not be
liable for the stoppage of the vendee's business for want of the article which he
had failed to deliver: for the vendor has no knowledge that the goods are not to
go to the vendee's general stock. Where the contracting party is shewn to be
acquainted with all the consequences that must of necessity follow from a
breach on his part of the contract, it may be reasonable to say that he takes the
risk of such consequences. If, as between vendor and vendee, this species of
liability has no existence, a fortiori, the carrier is not to be burthened with it. In
cases of personal injury to passengers, the damage to which the sufferer has
been held entitled is the direct and immediate consequence of the wrongful act.

Cur. adv. vult.
The judgment of the Court was now delivered by

ALDERSON, B. We think that there ought to be a new trial in this case; but, in
so doing, we deem it to be expedient and necessary to state explicitly the rule
which the Judge, at the next trial, ought, in our opinion, to direct the jury to be
governed by when they estimate the damages.

Itis. Indeed, of the last importance that we should do this; for, if the jury are left
without any definite rule to guide them, it will, in such cases as these, manifestly
lead to the greatest injustice. The Courts have done this on several occasions;
and in Blake v. Midland Railway Company (18 Q. B. 93), the Court granted a
new trial on this very ground, that the rule had not been definitely laid down to
the jury by the learned Judge at Nisi Prius.

"There are certain establishing rules", this Court says, in Alder v. Keighley (15
M. & W. 117), "according to which the jury ought to find". And the Court, in that
case, adds: "and here there is a clear rule, that the amount which would have
been received if the contract had been kept, is the measure of damages if the
contract is broken."

Now we think the proper rule is such as the present is this: Where two parties
have made a contract which one of them has broken, the damages which the
other party ought to receive in respect of such breach of contract should be
such as may fairly and reasonably be considered either arising naturally, i.e.,
according to the usual course of things, from such breach of contract itself, or
such as may reasonably be supposed to have been in the contemplation of both
parties, at the time they made the contract, as the probable result of the breach



of it. Now, if the special circumstances under which the contract was actually
made where communicated by the plaintiffs to the defendants, and thus known
to both parties, the damages resulting from the breach of such a contract, which
they would reasonably contemplate, would be the amount of injury which would
ordinarily follow from a breach of contract under these special circumstances so
known and communicated. But, on the other hand, if these special
circumstances were wholly unknown to the party breaking the contract, he, at
the most, could only be supposed to have had in his contemplation the amount
of injury which would arise generally, and in the great multitude of cases not
affected by any special circumstances, from such a breach of contract. For such
loss would neither have flowed naturally from the breach of this contract in the
great multitude of such cases occurring under ordinary circumstances, nor were
the special circumstances, which, perhaps, would have made it a reasonable
and natural consequence of such breach of contract, communicated to or
known by the defendants. The Judge ought, therefore, to have told the jury,
that, upon the fats then before them, they ought not to take the loss of profits
into consideration at all in estimating the damages. There must therefore be a
new trial in this case.

Rule absolute.

Note 1 Broom's Legal Maxims, p. 95;Davies v. Jenkins, 11 M. & W. 755.



