Landmark Cases in the
Law of Contract

Edited by
Charles Mitchell and Paul Mitchell

“HART:
PUBLISHING

OXFORD AND PORTLAND, OREGON
2008



Published in North America (US and Canada) by
Hart Publishing
c/o International Specialized Book Services
920 NE 58th Avenue, Suite 300
Portland, OR 97213-3786
USA
Tel: +1 503 287 3093 or toll-free: (1) 800 944 6190
Fax: +1 503 280 8832
E-mail: orders@isbs.com
Website: http://www.isbs.com

© The editors and contributors severally 2008

The editors and contributors have asserted their right under the Copyright,
Designs and Patents Act 1988, to be identified as the authors of this work.

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system,

or transmitted, in any form or by any means, without the prior permission of Hart Publishing,

or as expressly permitted by law or under the terms agreed with the appropriate reprographic

rights organisation. Enquiries concerning reproduction which may not be covered by the above
should be addressed to Hart Publishing at the address below.

Hart Publishing, 16C Worcester Place, OX1 2JW
Telephone: +44 (0)1865 517530 Fax: +44 (0)1865 510710
E-mail: mail@hartpub.co.uk
Website: http://www.hartpub.co.uk

British Library Cataloguing in Publication Data
Data Available

ISBN: 978-1-84113-759-9
Typeset by Hope Services Ltd, Abingdon

Printed and bound in Great Britain by
TJ International Ltd, Padstow, Cornwall



)
Hochster v De La Tour (1853)

PAUL MITCHELL

A. INTRODUCTION

OCHSTER v DE LA TOUR"is one of the most important, and con-
troversial, cases in 19th century contract law. Sir Guenter Treitel
would even place it in the top three.? The legal proposition it estab-
lished was both simple and radical: where one of the parties to a contract told
the other party that he was not going to perform it, the other party could be
excused from performance and sue immediately for breach of contract, in spite
of the fact that no performance was yet due. By recognising this doctrine of
‘anticipatory breach’, the Court of Queen’s Bench developed the common law
in a way that, despite its intuitive attraction, has proved difficult to explain the-
oretically.? Most obviously, it is difficult to see how a party could be in breach
of contract when the terms of the contract did not yet require anything of him.
The first part of this essay explores the common law position immediately
before Hochster, revealing that the ideas underpinning the decision had been pre-
viously articulated, although they had not quite been drawn together in the way
that the Queen’s Bench was to do. The second part focuses on the case itself,
explaining what was most likely to have influenced the court to decide as it did.
The final part of the essay examines the influence and legacy of the decision.

! Hochster v De La Tour (1853) 2 E & B 678, 118 ER 922 (QB).

2 GH Treitel, Landmarks of Twentieth Century Contract Law (Oxford, Oxford University Press,
2002) 2.

3 See, eg ] Dawson, ‘Metaphors and Anticipatory Breach of Contract’ (1981) 40 Cambridge Law
Journal 83; Q Liu, ‘Claiming damages upon an anticipatory breach: why should an acceptance be
necessary?’ (2005) 25 Legal Studies 559; M Mustill, ‘Anticipatory Breach of Contract: The Common
Law at Work® in Butterworths Lectures 1989-90 (London, Butterworths, 1990) 1; JC Smith,
‘Anticipatory Breach of Contract’ in E Lomnicka and C Morse (eds), Contemporary Issues in
Commercial Law (London, Sweet & Maxwell, 1997) 175. For a comparative perspective see
D Carey Miller, ‘Judicia Bonae Fidei: A New Development in Contract?’ (1980) 97 South African
Law Journal 531; ] Gulotta, ‘Anticipatory Breach—A Comparative Analysis’ (1975-76) 50 Tulane
Law Review 927.
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B. THE COMMON LAW IN 1853

Hochster’s case was not the first in which the courts had had to consider the
legal consequences of parties jeopardising the future successful performance of
a contract. Indeed, since at least the 17th century, the courts had been develop-
ing rules and principles to identify when an innocent party could bring an action
despite the contract remaining unperformed on his part. As John William Smith
was to write, in the year before Hochster was decided,

Few questions are of so frequent occurrence, or of so much practical importance, and
at the same time so difficult to solve.*

The following two sections focus on situations where the defendant was liable
despite performance apparently not yet being due.

1. The Defendant Disables Himself From Performance

One situation in which questions arose about an action for breach before
performance was due was where the parties had become engaged to be married.
Each was seen as making an enforceable contractual promise,® the breach of
which gave rise to damages.® Clearly there was a breach if, on the agreed wed-
ding day, one of the parties refused to go through with it. But what if, before the
agreed wedding day, the defendant married someone else? In Harrison v Cage”
the Court of King’s Bench held that there was an immediate breach, the defend-
ant having disabled herself from performance by the ‘pre-contract’.®

This idea of disabling oneself by marrying another person was expanded and
developed in two important 19th century cases—Short v Stone® and Caines v
Smith.'° The issue in both cases was that the defendants had promised to marry
the respective claimants within a reasonable time of a request by the claimant.
In both cases the defendants had married other people; and their former
fiancé(e)s had, understandably, not requested that they carry out their prior
engagement. This absence of a request gave rise to two distinct legal arguments.
First, it was said that the claimant’s request was a condition precedent to the
defendant’s liability. Secondly, it was argued that, because no request had yet
been made, it could not be assumed that the contract would be broken when it
was made: by that time, for instance, the defendant’s current spouse might have
died, leaving the defendant free to marry again.

4 JW Smith, A Selection of Leading Cases on Various Branches of the Law, 2nd edn (London,
A Maxwell, 1852) vol 2, 8.

> This is no longer the case: see the Law Reform (Miscellaneous Provisions) Act 1970 s 1.

¢ Holcroft v Dickenson (1672) Carter 233, 124 ER 933 (CP) (breach by fiancé); Harrison v Cage
(1698) 1 Lord Raym 386, 91 ER 1156 (KB) (breach by fiancée).

7 Harrison v Cage (1698) 1 Lord Raym 386, 91 ER 1156 (KB).

8 1bid 387, 1156.

 Short v Stone (1846) 8 QB 358, 115 ER 911.
10 Caines v Smith (1847) 15 M & W 189, 153 ER 816 (Ex).
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Both arguments failed. In Short v Stone the answer to both of them was held
to lie in focusing on the feelings and intentions of the parties at the time of enter-
ing into the contract.!' That intention was ‘to marry in the state in which the
parties respectively are at that time’.'? It was, therefore, irrelevant that the
defendant might become available again: by marrying someone else, the defend-
ant had breached a promise to stay single. And, by committing that breach, the
defendant also

must be taken to dispense with the contract so far that the other may have an action
against him without a request to marry.!3

The real force of the analysis on this second point lay not so much in its giving
effect to the intentions of the parties—we may doubt that the parties had given
any thought to it—but rather in the way that it excused the claimant from going
through with a pointless (and, in the circumstances, tasteless) performance.
Thus, as Coleridge ] commented,'*

The promise to marry within a reasonable time after request must mean after request
within a time when it might reasonably be made. If the defendant disables himself
from fulfilling such a request, then, in the first place, he dispenses with the request,
because it has become impossible to make the request effectually, and, secondly, he
has broken his own contract, because he is no longer able to fulfil that.

A concern to avoid wasteful, pointless performance was also to be found in
other cases, including, later, Hochster v De La Tour.

Whilst the reasoning in Caines v Smith'> echoed Short v Stone on the issue of
dispensing with the request, the analysis of the breach point was different.

Alderson B said:

Why should we presume that the wife will die before the lapse of a reasonable time, or
in the lifetime of her husband? We ought rather to presume the continuance of the pre-
sent state of things; and while that continues, it is clear that the defendant is disabled
from performing his contract.'®

Although the reasoning of Alderson B led, on the facts, to the same conclusion
as the Court of Queen’s Bench in Short v Stone, the difference was potentially
highly significant. It would seem that if the defendant’s spouse had died, the
court could not ‘presume the continuance of the present state of things’. If that
presumption could not be made it would be difficult, on the analysis of Alderson
B, to identify a breach. For the Court of Queen’s Bench, by contrast, the breach
consisted not in remaining married to someone else, but in having changed
status after the contract was made.

' Short (n 9 above) 8 QB 358, 369; 115 ER 911, 915.

2 Short (n 9 above) 8 QB 358, 369; 115 ER 911, 915.

13 Short (n 9 above) 8 QB 358, 369; 115 ER 911, 915

4 Short (n 9 above) 8 QB 358, 370; 115 ER 911, 915.

15 Caines v Smith (1847) 15 M & W 189, 153 ER 816 (Ex).
6 Ibid 15 M & W 189, 190; 153 ER 816, 817 (Ex).
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Behind this difference in analytical approach lay a deeper, as yet unarticulated
question: Was the defendant in these cases to be seen as breaching a present
obligation (such as the obligation to remain single), or as breaching in advance
an obligation not yet strictly due? The obvious difficulty with the latter
approach was that it brought forward the time of performance, to a point in
time earlier than that to which the defendant had agreed. As one later commen-
tator pointed out, this was ‘to enlarge the scope’ of the defendant’s obligation.'”
So the better option seemed to be to analyse the position in terms of breaching
a present obligation. But this option was not free from difficulty. In Short v
Stone the court had drawn on the parties’ presumed intentions in order to find
a present, ongoing obligation to remain single. It was, in effect, an implied term.
But in other factual situations it might be problematic to imply such a term; and
even if it could be implied, there might be difficulties over its precise content.

These uncertainties about the scope and basis of the doctrine, however,
tended to remain beneath the surface, and the rule was applied outside the mar-
riage context. For instance, in Bowdell v Parsons'® Lord Ellenborough C]J held
that a breach of contract was sufficiently alleged against a seller of hay who, it
was stated, had delivered the hay to other buyers: ‘by the defendant’s selling and
disposing of the rest of the hay to other persons, he disqualified himself from
delivering it to the plaintiff’.'® Similarly, in Amory v Brodrick?® it was held that
the assignor of a bond breached his contract with the assignee to avow, ratify
and confirm any actions brought by the assignee, when he released the debtor
under the bond from his obligations. The Court of King’s Bench held that, by
executing the release, he had ‘wholly disabled himself from avowing, &c’.?!

One particularly emphatic illustration was provided by Ford v Tiley,?? in
which the defendant had promised to grant a lease of a public house to the
claimant ‘with all possible speed after he should become possessed of or in pos-
session of 23 it. At the time of the agreement the premises were tenanted under a
lease which expired at midsummer 1827; but in June 1825 the defendant granted
a further lease to the same tenants for 23 years. The claimant sued immediately,
only to be met with the objection that the action was premature. Bayley ] made
it clear that this objection was incorrect?*:

17§ Williston, The Law of Contracts (New York, Baker, Voorhis & Co, 1921) vol 3, §1319 (at 2371).
18 Bowdell v Parsons (1808) 10 East 359, 103 ER 811 (KB).

19 Ibid 10 East 359, 361; 103 ER 811, 812 (KB).

20 Amory v Brodrick (1822) 5B & Ald 712, 106 ER 1351 (KB).

Ibid 5 B & Ald 712, 716; 106 ER 1351, 1353 (Holroyd J) (KB).

22 Fordv Tiley (1827) 6 B & C 325, 108 ER 472; (1827) 5 L] (OS) KB 169 (reporting the retrial) (KB).

2 Ibid .

24 Ford v Tiley (n 22 above) 6 B & C 325, 327 (KB). A different view of Ford v Tiley is given in
Mustill, ‘Anticipatory Breach of Contract: The Common Law at Work’, Butterworths Lectures
1989-90 (London, Butterworths, 1990) 1, 20-22. It is submitted, however, that this view is uncon-
vincing. In particular, it is difficult to understand the criticism of Bayley J’s judgment as ‘not even
mentioning’ the timing point (at 21), when Bayley ] did expressly deal with it in the passage quoted
below.

N
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by the lease of June 1825, the defendant has given up his right to have the possession,
and has put it out of his power, so long as the lease of June 1825 subsists, to grant the
lease he stipulated to grant. It is very true, the defendant may obtain surrender of that
lease before midsummer 1827, and then he will be in a condition to grant the lease he
stipulated to grant; but the obtaining such a surrender is not to be expected, and the
authorities are, that where a party has disabled himself from making an estate he has
stipulated to make at a future day, by making an inconsistent conveyance of that
estate, he is considered as guilty of a breach of his stipulation, and is liable to be sued
before such day arrives.

Although the theoretical problems hinted at in the marriage cases caused lit-
tle difficulty in practice, they did not completely go away. Thus, in Lovelock v
Franklyn,>® where the agreement was for the transfer of the defendant’s interest
in a house if the claimant paid him 140/ within seven years, it was held that the
defendant’s transferring his entire interest to a third party was an immediate
breach. That was clearly correct, since the defendant had promised to perform
at any point in the seven-year period, and he had now incapacitated himself
from doing so. But Lord Denman C]J was at pains to distinguish the case from a
situation where the defendant’s obligation was to sell or lease a property on a
fixed date in the future. There, he suggested, there would be no breach if the
defendant disposed of the property before the date fixed for performance,
because ‘the party had the means of rehabilitating himself before the time of per-
formance arrived’.?¢ These dicta could not be reconciled with the ratio of Ford
v Tiley.?” Nor did they sit easily alongside Denman C]’s analysis in Short v
Stone,?® delivered three days earlier. Perhaps the point was that, whilst an
obligation to remain single could be implied on the facts of Short, no obligation
to remain owner could be implied in an agreement to transfer property at a
future date. But that explanation does not get us very far: why is no implication
to be made in the latter case? Possibly it is because property—particularly
land—might be legitimately alienated by way of mortgage, or other security,
and the parties must be presumed to have accepted that possibility. At any rate,
it seems unrealistic to assume that a purchaser promising a fixed price for prop-
erty will be indifferent to its being passed around before delivery; apart from
anything else, such intervening ownership might affect its value. Whatever the
true reason that Lord Denman had in mind, these cases illustrated that,
although its precise basis could have been clearer, the self-disablement principle
provided a powerful tool for releasing innocent parties from pointless perform-
ance and allowing them to sue immediately, both within and beyond the
marriage context.

25 Lovelock v Franklyn (1846) 8 QB 371, 115 ER 916.
26 Ibid 8 QB 371, 378; 115 ER 916, 918-19.

Ford v Tiley (n 22 above).

Short v Stone (n 9 above).

!

N
N
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2. The Defendant Prevents the Claimant from Performing

A second situation where the courts allowed an action before the claimant
appeared to be strictly entitled to it, was where the defendant had prevented
the claimant from performing. In other words, if the defendant had stopped the
claimant from fulfilling the condition precedent to the defendant’s liability, the
courts did not insist on that condition being satisfied.

The early cases took a strict approach to prevention. For instance, in
Blandford v Andrews? the claimant sought to enforce an agreement under
which the defendant had undertaken to procure a marriage between the claim-
ant and Bridget Palmer before the Feast of St Bartholomew. The defendant
claimed that he was excused from performance by reason of the claimant’s
actions in going to Bridget and telling her that she was a whore, and that if she
married him he would tie her to a post. The Court of Queen’s Bench, however,
held that the claimant had not prevented performance, since

these words, spoken before the day, at one time only, are not such an impediment but
that the marriage might have taken effect.3°

A similarly strict idea of prevention could be seen in Fraunces’s Case,>' which
concerned the construction of a will under which John Fraunces was to lose his
estate if he ‘prevented’ the executors from removing certain movables. The
court unanimously held that denial by words was not enough,

but there ought to be some act done; as after request made by the executor to shut the
door against them, or lay his hands upon them.3?

Coke CJ referred to a case concerning the master of St Catharine’s, who had let
three houses on condition that the leases were forfeited if the lessee harboured a
lewd woman there for more than six months. In an action by the master for for-
feiture, the tenant had replied that the master commanded the woman to stay
there. This reply was held bad in law, since the

master had no colour to put the lewd woman into possession; for which cause the
lessee might well put her out.33

A further plea, that the master had turned the lessee out and installed the
woman by force was, however, held to be good in law.

Clearly, merely being unco-operative was not to be confused with preventing
fulfilment of a condition. But even this strict doctrine had some potential
application to less unusual contractual circumstances. For instance, where a

N}

° Blandford v Andrews (1599) Cro Eliz 694, 78 ER 930 (QB).

30 Ibid.

! Fraunces’s Case (1609) 8 Co Rep 89b, 77 ER 609 (CP).

1bid 8 Co Rep 89b, 91a; 77 ER 609, 613 (CP).

3 Fraunces’s Case (n 31 above) 8 Co Rep 89b, 92a; 77 ER 609, 614 (CP).

wow W
¥}
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contractual payment was to be made on receipt of property, and the defendant
refused to accept the property, it was held that ‘a tender and refusal would
amount to performance’.3* But even here, the courts proceeded cautiously, sub-
jecting the pleading of the tender to highly critical scrutiny.?*

Ultimately it was to take a characteristically untechnical analysis from Lord
Mansfield CJ to give the doctrine real commercial effectiveness. In Jones v
Barkley3® there was an agreement for the defendant to pay £611 to the claimants
if the claimants would assign their interest in certain stock to a third party and
also execute a release of all claims that they might have against that third party.
The claimants prepared a draft of the release for the defendant’s approval, but
he refused to read it, saying that he did not intend to pay. The claimants then
brought what the report describes as ‘a special action on the case, for non-
performance of an agreement’,’” to which the defendant pleaded that the
claimants had never assigned the interest or executed the release. The claimants
demurred and their demurrer was upheld by the Court of King’s Bench.

As can be seen from the facts described above, Jones v Barkley did not fit
easily into the existing doctrine of prevention. There was clearly no question of
physical force. Moreover, both the assignment and the release could have been
executed by the claimants had they so wished, since there was nothing to sug-
gest that the third party beneficiary of the arrangement would have refused to
accept them. Counsel for the claimants met this difficulty by arguing that the
claimants’ actions were ‘equivalent to . . . performance of their part of the agree-
ment’.3® He went on to elaborate, saying that3®

[w]herever a man, by doing a previous act, would acquire a right to any debt or duty,
by a tender to do the previous act, if the other party refuses to permit him to do it, he
acquires the right as completely as if it had been actually done; and, if the tender is
defective, owing to the conduct of the other party, such incomplete tender will be suf-
ficient; because it is a general principle, that he who prevents a thing from being done,
shall not avail himself of the non-performance, which he has occasioned.

No authority was cited in support of this general principle.

Lord Mansfield CJ, however, was not to be deterred by a lack of authority.
‘If ever there was a clear case’, he said, ‘I think the present is’.4° “Take it on the
reason of the thing’ he continued:

The party must shew he was ready; but, if the other stops him on the ground of an
intention not to perform his part, it is not necessary for the first to go farther, and do
a nugatory act. Here, the draft was shown to the defendant for his approbation of the

3% Blackwell v Nash (1721) 1 Str 535, 93 ER 684 (KB).

35 Lancashire v Killingworth (1701) 1 Lord Raym 686, 91 ER 1357(KB).
3¢ Jomes v Barkley (1781) 2 Dougl 684, 99 ER 434 (KB).

37 Ibid.

38 Jomes v Barkley (n 36 above) 2 Dougl 684, 685-6; 99 ER 434 (KB).

39 Jomes v Barkley (n 36 above) 2 Dougl 684, 686; 99 ER 434, 435 (KB).
40 Jones v Barkley (n 36 above) 2 Dougl 684, 694; 99 ER 434, 439 (KB).
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form, but he would not read it, and, upon a different ground, namely, that he means
not to pay the money, discharges the plaintiffs from executing it.*!

Willes and Ashhurst J] concurred, as did Buller J, who added that Blandford v

Andrews was distinguishable, since there

the defendant had agreed to use his endeavours, and, notwithstanding what had been
done by the plaintiff, he might have prevailed on the woman, before the time elapsed,
to marry him.*?

The most obvious innovation in Jones v Barkley was the looser approach to
prevention. Although the defendant’s co-operation was unnecessary for the ful-
filment of the condition, the defendant was to be regarded as having stopped the
claimant ‘on the ground of an intention not to perform on his part’. This was
not really prevention; rather, it was a good reason for the claimant to be excused
from further performance. As Lord Mansfield had suggested, such a rule was
sensible, because otherwise the claimant would be forced to persevere with a
performance that he knew was not wanted. But as well as this consideration of
economic efficiency, there was the mysterious ‘general principle’ referred to by
counsel. This was almost certainly a borrowing from Roman law, in particular
Justinian’s Digest 50.17.1.161, which stated that

[i]n iure civile receptum est, quotiens per eum, cuius interest condicionem non impleri,
fiat quo minus impleatur, perinde haberi, ac si impleta condicio fuisset. quod ad lib-
ertatem et legata et ad heredum institutiones perducitur. quibus exemplis stipulationes
committuntur, cum per promissorem factum esset, quo minus stipulator condicioni
pareret.*?

Lord Mansfield, whose expertise in Roman law was well known, may well have
recognised the allusion. At any rate, the combination of civilian-inspired princi-
ple and commercial pragmatism had prompted an important advance in the
common law.

The looser approach to prevention which Jones v Barkley authorised was still

good law at the time of the decision in Hochster v De La Tour. For instance, it

44

was relied upon in Laird v Pim,** where purchasers of land had gone into

possession before conveyance, but then refused to complete. It was held
that there was no need for the vendors to prove title and execute a conveyance
before bringing their action for damages. Similarly, in Cort v The Ambergate,

# Jones v Barkley (n 36 above) 2 Dougl 684, 694; 99 ER 434, 440 (KB).

42 Jones v Barkley (n 36 above) 2 Dougl 684, 694-5; 99 ER 434, 440 (KB).

4 It is established in the civil law that whenever anyone in whose interest it is for a condition to
be fulfilled arranged for it not to be fulfilled, the position is regarded as being the same as if the con-
dition had been fulfilled. This is applied to liberty and legacies and institutions of heirs. And stipu-
lations are also entered into on this basis when the promisor prevented the stipulator from obeying
the condition’. A Watson (ed), The Digest of Justinian (Philadelphia, PA, University of Pennsylvania
Press, 1985) 11, 50.17.1.161.

4 Laird v Pim (1841) 7 M & W 474, 151 ER 852 (Ex).
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Nottingham and Boston and Eastern Junction Railway Company* the contract
was for the supply of 3900 tons of cast-iron railway chairs, but after delivery of
about half of that quantity the defendant indicated that it would not be prepared
to take any more. The defendant argued that the claimants had failed to perform
the condition of manufacturing and offering the remaining 2000 tons of chairs,
and that the defendant had done nothing to prevent them from fulfilling that
condition. The court was quick to point out that prevention did not require
physical restraint, making the following interventions in argument?:

Coleridge J. Suppose a man said, ‘If you come for such a purpose, I will blow your
brains out’. That would be no physical prevention.

Lord Campbell C.]J. Such a threat might be used ten days before the act was to be done.
The theme was continued in the court’s judgment:

It is contended that ‘prevent” here must mean an obstruction by physical force; and, in
answer to a question from the Court, we were told it would not be a preventing of the
delivery of goods if the purchaser were to write, in a letter to the person who ought to
supply them, ‘Should you come to my house to deliver them, I will blow your brains
out’. But may I not reasonably say that I was prevented from completing a contract by
being desired not to complete it?*”

However, although the principle laid down in Jones v Barkley was firmly
established by the 1850s, it was not entirely unproblematic. One difficulty con-
cerned its scope: How much missing performance would the principle presume
in the claimant’s favour? In Smith v Wilson*® the contract was for the shipment
of goods from London to Montevideo and a return voyage with another cargo.
The ship began its voyage, but was seized and returned to London; once it had
been restored to its owner (the claimant) he approached the freighter (the defen-
dant) for instructions, but the defendant refused and renounced the charter-
party. The claimant sued for the freight due on both voyages, relying on Jones
v Barkley to show that he had been prevented from performance of a condition.
Lord Ellenborough C]J, however, held that Jones did not apply*:

[T]he difference between the two cases is this; in the one, by doing an act in the power
of the party to have done, he would have acquired a full and instant right to the duty
demanded; in the other, by doing the act tendered to the full extent to which the party
tendering was able to perform it, he would still have only taken certain steps of remote
and uncertain effect towards the attainment of the object and completion of the event
necessary to be obtained and completed, in order to vest a right to the duty demanded
in the party demanding it.

4+ Cort v The Ambergate, Nottingham and Boston and Eastern Junction Railway Company
(1851) 17 QB 127, 117 ER 1229.

46 1bid 17 QB 127, 139; 117 ER 1229, 1234.

47 Cort v The Ambergate (n 45 above) 17 QB 127, 145; 117 ER 1229, 1236.

48 Symith v Wilson (1807) 8 East 437, 103 ER 410 (KB).

4 Ibid 8 East 437, 444; 103 ER 410, 413—14 (KB).
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This was not a completely convincing analysis. Assuming that the contract
was not discharged by the delay,*° the freighter was surely in breach of contract
in refusing to give the necessary instructions about delivery. In these circum-
stances it would be wasteful to require further performance before bringing an
action, just as it would have been in Jones v Barkley. The problem with Smith v
Wilson was, it is submitted, a different one. It related not to the scope of the
decision in Jones v Barkley, but to its effect.

What the claim in Smith v Wilson highlighted was a potential ambiguity in
Jones. Jones had made it clear that where a defendant renounced his contract,
the claimant was not required to fulfil unperformed conditions before suing.
The claimant was excused, or, to put it as counsel had done in that case, ‘the
[claimant] acquires the right as completely as if it had been actually done’.! The
potential ambiguity about Jones was whether it permitted the claimant merely
to sue for damages, or whether it went further, and allowed the claimant to sue
on the fiction that he had actually performed. If the latter were the correct inter-
pretation, the claimant would be able to recover the contract price despite not
having incurred the expenses of performance. This, essentially, is what the
claimant in Smith v Wilson was trying to do.

There are several reasons why the Court of King’s Bench in Jones was
unlikely to be endorsing the idea that the claimant would sue on the fictional
basis that he had performed the condition. Perhaps the strongest reason is that
the claimant was not claiming the contract price: the claim was for damages.>2
Furthermore, the general principle about an innocent party acquiring a right ‘as
completely as if it had actually been done’ was only articulated by counsel. The
fact that none of the judges adopted it may indicate that they wished to be more
cautious. Finally, one powerful theme in the judgments concerned the avoidance
of waste; it is hardly likely that the judges intended their decision to give rise to
the equally wasteful result that a defendant must pay for a performance that he
has never received.

There was, therefore, no general principle that a claimant who was prevented
from performing a condition precedent had all the rights available to a claimant
who had fulfilled such conditions. There was, however, some support for a spe-
cial rule, applicable mainly to employment, and known as the doctrine of con-
structive service. Under this doctrine, where an employee was wrongfully
dismissed part way through the period by reference to which his salary was paid,
and he offered to work the remainder of the period, he was to be treated, as a
matter of law, as if he had served the whole period. Thus, in Gandell v
Pontigny>3 a clerk who was paid quarterly was dismissed part way through a
quarter; he offered to continue, but his employer refused. The clerk brought an

S0 Eg Jackson v Union Marine Insurance Co (1874) LR 10 CP 125.

31 Jones v Barkley (n 36 above) 2 Dougl 684, 686; 99 ER 434, 435 (KB).

52 This may have been lost sight of at the retrial: F Dawson, ‘Metaphors and Anticipatory Breach
of Contract’ (1981) 40 Cambridge Law Journal 83, 91-5.

53 Gandell v Pontigny (1816) 4 Camp 375, 171 ER 119 (NP).
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action in indebitatus assumpsit, to which it was objected that no action for work
and labour could lie for work and labour that had not been done. Lord
Ellenborough, however, disagreed:

If the plaintiff was discharged without a sufficient cause, I think this action is main-
tainable. Having served a part of the quarter and being willing to serve the residue, in
contemplation of law he may be considered to have served the whole.

Although the doctrine was not confined to employment cases,’* its precise
scope was not clear, nor were its origins. Smith, arguing for its limitation to
employment, attributed it to (unspecified) ‘decisions on the law of settlement’.>*
Addison, on the other hand, pointed to the Roman law support for a wider doc-
trine in the general wording of Justinian’s Digest (D.50.17.1.161),5¢ which had
probably been influential in Jones v Barkley.

This uncertainty about the doctrine’s scope and basis may well have con-
tributed to judicial doubts about it as the 19th century wore on. In Archard v
Hornor®” Lord Tenterden CJ held that a claimant bringing an indebitatus
assumpsit claim could recover only for the time actually served. Gandell v
Pontigny was not referred to and, indeed, would have been distinguishable since
there was no offer to continue work in Archard. Later cases, however, regarded
Lord Tenterden’s one sentence analysis as unavoidably conflicting with Gandell
v Pontigny, and expressed a strong preference for Lord Tenterden’s view.
They did not, however, go quite so far as to abolish the doctrine of constructive
service. In Smith v Hayward,>® for example, it was said to be unnecessary to
decide the point because the action had been brought before the end of the
period during which the employee was claiming to have constructively served.
In Fewings v Tisdal,® similarly, the claimant formulated his claim so as to avoid
the question.

As a result of this judicial caution, constructive service could not be deleted
from the books. For instance, in the first edition of his Leading Cases Smith
included a tentative account of the doctrine in his note on Cutter v Powell.*° The
hesitancy was judicially noted, and approved,®! but the doctrine lingered on.
Smith continued to deal with it in his second edition,®* published in the year
before Hochster v De La Tour.

The continuation of the doctrine of constructive service was, it is submitted,
unfortunate. Viewed purely on its own terms it was unconvincing: here was a

54 Eg Collins v Price (1828) 5 Bing 132, 130 ER 1011 (CP) (school fees).

55 Smith, A Selection of Leading Cases on Various Branches of the Law (n 4 above) vol 2, 20.

56 See n 43 above. Cave (ed), Addison on the Law of Contracts, 6th edn (London, Stevens and
Sons, 1869) 372.

57 Archard v Hornor (1828) 3 C & P 349, 172 ER 451 (NP).

58 Smith v Hayward (1837) 7 Ad & E 544, 112 ER 575 (QB).

5 Fewings v Tisdal (1847) 1 Ex 295, 154 ER 125.

60 JW Smith, A Selection of Leading Cases on Various Branches of the Law (London, A Maxwell,
1837).

61 Goodman v Pocock (1850) 15 QB 576, 582; 117 ER 577, 579 (Patteson J).

62 Smith, A Selection of Leading Cases on Various Branches of the Law (n 4 above) vol 2, 20-21.



146  Paul Mitchell

claimant recovering on a count for work and labour that he had not done. Such
a fictitious basis of recovery might have been justifiable if it was the only way to
do justice between the parties, but the doctrine had the potential to cause injus-
tice. As the courts had acknowledged, to avail himself of the doctrine, the
employee had to remain ready to resume work until the end of the stipulated
period.®? In other words, he had to remain idle; and if he took other work he lost
his claim. An employee who could easily obtain alternative employment had no
legal obligation, and no incentive, to do so: the fact that he could have avoided
losing wages was legally irrelevant.

The position where the employee sued for damages for breach of contract
was very different. There subsequent offers of employment by either a third
party or the defendant himself were relevant to mitigation of damage: if the
claimant had increased his loss through ‘his own misconduct and folly’,%* that
increase was not recoverable. Furthermore, evidence of actual offers was not
necessary. As Erle J explained in Beckham v Drake,®’

[t]he measure of damages . . . is obtained by considering what is the usual rate of wages
for the employment here contracted for, and what time would be lost before a similar
employment could be obtained. The law considers that employment in any ordinary
branch of industry can be obtained by a person competent for the place, and that the
usual rate of wages for such employment can be proved, and that when a promise for
continuing employment is broken by the master, it is the duty of the servant to use dili-
gence to find another employment.

A year later, in Goodman v Pocock,®® the same judge drew on the contrast
between the doctrine of constructive service and the rules on mitigation of dam-
ages in contract to explain his dissatisfaction with the former®”:

I think the true measure of damages is the loss sustained at the time of dismissal. The
servant, after dismissal, may and ought to make the best of his time; and he may have
an opportunity of turning it to advantage.

In short, the contractual rules were seen as being both an accurate method of
assessing compensation (‘the true measure’) and as appropriately reflecting how
the innocent party should respond to the breach (‘may and ought to make the
best of his time’). The constructive service doctrine, he felt, did neither.

3. The Overall Position

The law relating to contractual liabilities arising before performance was appar-
ently due was, therefore, well developed by the time that Hochster v De La Tour

63 Smith v Hayward (n 58 above).

64 Speck v Phillips (1839) 5 M & W 279, 283; 151 ER 119, 120 (Alderson B) (Ex).
65 Beckham v Drake (1849) 2 HLC 579, 606-7; 9 ER 1213, 1223.

66 Goodman (n 61 above).

%7 Goodman (n 61 above) 15 QB 576, 583—4; 117 ER 577, 580 (QB).
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came to be decided. But that is not to say that the decision in Hochster was
inevitable. Whilst it was recognised that liability could arise in particular situa-
tions, none of those situations obviously fitted the factual matrix in Hochster.
As we shall see, the defendant merely told the claimant that his contractually
promised services would not be required. The defendant had not disabled him-
self from performance, nor had he obviously prevented the claimant from ful-
filling a condition precedent to the defendant’s liability. Certainly he had
indicated that he would not perform the contract, but in the prevention cases the
time for performance had always elapsed before the action was brought. If
Hochster was to be fitted into the prevention category, some concept of antici-
patory prevention would have to be recognised. On the other hand, allowing a
claimant to terminate as soon as the defendant indicated that he would not per-
form would give considerable scope for the principle of mitigation: the claimant
could—and, as a matter of law would be presumed to—take all reasonable steps
to find employment elsewhere. So far as the interplay of broad principles was
concerned, the outcome in Hochster was finely balanced.

There was also a question about authority. In Phillpotts v Evans,®® which
concerned a sale of wheat, the buyer had told the seller that he no longer wanted
the goods and would not accept them if tendered. The wheat was, at that point,
already on its way to the buyer and, when it arrived, the buyer did as he had inti-
mated, and rejected it. The sole question was whether damages should be
assessed by reference to the market price at the date of the defendant’s notice, or
the market price at the date of the seller’s tender of the goods. The Court of
Exchequer held that the correct date was the date of tender, with Parke B offer-
ing a trenchant analysis of why the date of notice was irrelevant:

If [counsel for the defendant] could have established that the plaintiffs, after the notice
given to them, could have maintained the action without waiting for the time when the
wheat was to be delivered, then perhaps the proper measure of damages would be
according to the price at the time of the notice. But I think no action would then have
lain for the breach of contract, but that the plaintiffs were bound to wait until the time
arrived for delivery of the wheat, to see whether the defendant would then receive it.
The defendant might then have chosen to take it, and would have been guilty of no
breach of contract; for all that he stipulates for is, that he will be ready and willing to
receive the goods, and pay for them, at the time when by the contract he ought to do
so. His contract was not broken by his previous declaration that he would not accept
them; it was a mere nullity, and it was perfectly in his power to accept them neverthe-
less; and, vice versa, the plaintiffs could not sue him before.®®

Parke B reasserted this view in Ripley v M’Clure,’® a case in which the defend-
ant had expressed the intention not to receive a cargo as he was contractually
bound to do.

8 Phillpotts v Evans (1839) 5 M & W 475, 151 ER 200 (Ex).
¢ 1bid 5 M & W 475, 477; 151 ER 200202 (Ex).
70 Ripley v M’Clure (1849) 4 Ex 345, 154 ER 1245; (1850) 5 Ex 140, 155 ER 60.
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[ the jury had been told that a refusal before the arrival of the cargo was a breach
[said Parke B], that would have been incorrect. We think that point rightly decided in
Phillpotts v Evans”".

The task facing counsel for the claimant in Hochster v De La Tour was,
therefore, somewhat daunting. Not only was there the obvious obstacle of con-
trary authority to be overcome; there was also the problem that the facts did not
quite fit into any of the recognised categories for liability. A court finding for
the claimant would have to be persuaded to be both independent-minded and
creative.

C. HOCHSTER v DE LA TOUR
1. The Facts

Albert Hochster and Edgar de la Tour first met in April 1852, in Egypt.”?
Hochster was acting as courier for a man named Maskill; de la Tour was a ‘pri-
vate gentleman’ on his travels. De la Tour made arrangements with Maskill to
join his party and, for the rest of the trip, Hochster acted as de la Tour’s valet.
De la Tour was evidently in financial difficulties at this time, because he bor-
rowed various sums of money from Hochster, which were repaid on the parties’
return to England.

In May 1852 de la Tour wrote to Hochster, stating that he intended to make
another journey, this time to Switzerland, and wished Hochster to act as his
courier. He called on Hochster and the parties agreed terms of 10/ per month,
commencing on 1 June 1852. Although the defendant later sought to deny that
any contract had been made, arguing that ‘what the plaintiff had construed into
a contract was merely what had occurred in conversation’,”? the jury held that
there was a binding contract at this point. At the same meeting de la Tour asked
Hochster to obtain a passport for him. To this end the parties went together to
Coutts, the bankers, to obtain the necessary letter, and Hochster then went on
to the Foreign Office, where he paid for the passport with his own money.

‘Some time after’, according to Hochster’s version of events,

the defendant wrote again to the plaintiff, stating that his friends had told him that it
would be very foolish to spend 3001 in three months, and that the plaintiff’s charge of
101 per month was preposterous, and that he should not require his services”.

71 Ibid 4 Ex 345, 359; 154 ER 1245, 1251.

72 Hockster v De Latour, The Times (25 April 1853) 7 (report of trial before Erle J). The detailed
facts given here are taken from the report’s summary of the claimant’s evidence.

73 1bid.

74 Hockster v De Latour (n 72 above).
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The defendant, Hochster added, had refused to pay any compensation. Other
accounts give a less abrupt version of de la Tour’s final letter. The summary in
The Times when the case was being argued in the Queen’s Bench states that”>

After communicating with his friends the defendant thought it prudent to break his
contract, and wrote a letter to the plaintiff, in which he said, his friends were amazed
that he, with an income of only 500/ a year, should have entered upon an enterprise
which would entail an expense of 300/ in three months, and concluded by telling the
plaintiff that he should not require his services, but, that he would endeavour to rec-
ommend him to another party.

The Weekly Reporter’s version also indicates that, in his letter, de la Tour said
that

he wished to know what sum there was due to the plaintiff in obtaining a passport for
himself, which the plaintiff had done at the defendant’s request”®.

We may never know exactly what the letter said. The claimant may have been
over-sensitive to it, reading de la Tour’s friends’ criticisms as directed at him,
when they were in effect being directed at de la Tour himself. Certainly de la
Tour seems to have been financially inept—the money problems he experienced
in Egypt were proof of that, let alone his failure to budget for his trip to
Switzerland—and it may be unfair to regard him as arrogant. Perhaps what
really provoked Hochster’s sense of being badly treated was that he was dealt
with as if he were a mere servant or tradesman, whose services could be dis-
pensed with at will. He may have felt that his professional status as a courier
called for different treatment.””

At any rate, one thing was clear: the engagement was off. Hochster brought
his action for breach of contract on 22 May, and was not long out of work. He
secured an appointment to accompany Lord Ashburton on a tour of the
Continent commencing on 4 July 1852 at the same basic rate of 10/ per month.

2. Counsel’s Arguments

The trial of Hochster v De La Tour took place before Erle J and a jury on
22 April 1853. As soon as the claimant had finished giving evidence, counsel for
the defendant took the point that there was no cause of action since ‘one side
alone could not make a breach of contract before the time arrived for its fulfil-
ment’.”® What was required, he argued, was a continuing refusal to perform

75 Hochster v De Latour, The Times (11 June 1853) 7 (QB).

76 Hochster v De Latour (1853) 1 WR 469 (QB).

77 Such distinguished men as Adam Smith, Thomas Hobbes and John Locke had acted as guides
for wealthy aristocrats making grand tours. Hibbert, The Grand Tour (London, Thames Methuen,
1987) 20-23.

78 Hockster v De Latour (n 72 above).
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extending to the time that performance was actually due. Erle J recognised the
force of this submission, saying

he should decide against him, but would give him leave to move on account of the
strong authority which [counsel] had produced”.

Judgment for the claimant was entered, with damages being assessed by the jury
at 20/. A rule arresting this judgment was later granted and, on 10 June 1853,
Hannen appeared for the claimant, to show cause against that rule.

Hannen began by anticipating his opponents’ reliance on Phillpotts v Evans
and Ripley v M’Clure.8' The analysis in those cases, he argued, should not be
read as applying to all situations of a refusal to perform; rather, it should be read
as applying only to those refusals which were capable of being retracted before
performance was due. What made a refusal incapable of being retracted was,
essentially, that it had been acted upon®?2:

80

If one party to an executory contract gave the other notice that he refused to go on
with the bargain, in order that the other side might act upon that refusal in such a man-
ner as to incapacitate himself from fulfilling it, and he did so act, the refusal could
never be retracted.

He cited Cort v The Ambergate, Nottingham and Boston and Eastern Junction
Railway Company®? in support of that proposition.

Hannen then went on to address the point about the timing of the action.
Again, he argued that the apparently universal language used by Parke B in
Phillpotts v Evans and Ripley v M’Clure could not be supported in its widest
sense, for it was clear that when a party disabled himself from performance—
as, for instance, in the cases concerning marriage—the claimant was not
required to wait until the time when performance was due. At this point Lord
Campbell CJ interrupted, to ask®*:

It probably will not be disputed that an act on the part of the defendant incapacitat-
ing himself from going on with the contract would be a breach. But how does the
defendant’s refusal in May incapacitate him from travelling in June? It was possible
that he might do so.

Hannen’s reply, as reported by Ellis and Blackburn was as follows?S:

It was; but the plaintiff, who, as long as the engagement subsisted, was bound to keep
himself disengaged and make preparations so as to be ready and willing to travel with
the defendant on the 1st June, was informed by the defendant that he would not go on
with the contract, in order that the plaintiff might act upon