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Preface

More than at any other time in modern history, the place of the constitution 
in the political and social life of the nation has become a matter of intense 
interest. No longer merely a document that establishes the framework for gov-
ernment, we look to the constitution for answers to our most intractable 
political controversies. Yet how can a document drafted at a specific moment 
in time, generally in exceptional circumstances, serve as an enduring symbol 
of the collective identity of the people? The answer is not obvious, but the 
theory of constitutionalism provides the key.

The problem is that constitutionalism, though often extolled, is rarely de-
fined. It certainly expresses a belief that order, freedom, and justice are best 
promoted in a regime whose main characteristics are defined by a founding 
text elevated above the ordinary cut and thrust of politics. Beyond that basic 
assumption, its meaning remains obscure. The few works devoted to the study 
of constitutionalism invariably concede that the theory is “evocative and 
persuasive in its connotations yet cloudy in its analytic and descriptive 
content.”1

Given how much has been written about other ideologies that occupy a 
central place in modern political and legal thought, this is a surprising gap. 
Compare, for example, the many studies devoted to nationalism, conserva-
tism, liberalism, and socialism. Aspirations commonly associated with con-
stitutionalism are, of course, easy to identify and have been much analyzed. 
Crucial elements are those of imposing curbs on the exercise of arbitrary 
power, advancing “the rule of law,” establishing a regime of limited govern-
ment, and ensuring that the citizen’s basic rights are protected. But having 
paid lip service to these primary objectives, studies of constitutionalism tend 
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to veer off in various directions, conflating constitutionalism with constitu-
tional government, with a medley of liberal values, or simply with having 
adopted a modern type of constitution.2

This protean quality might serve the interests of its many advocates, but it 
must surely leave others dissatisfied. The apparent ubiquity of its professed 
ideals now renders the concept alarmingly vacuous. Constitutionalism was 
first formulated in the eighteenth century as an expression of the values of 
those who aspired to overthrow regimes of arbitrary rule and set in place a 
system of limited government that maximized individual liberty. But far from 
lingering on as a set of rhetorical tropes of increasing irrelevance to today’s 
challenges, it has continued to evolve in ways not contemplated by those 
eighteenth-century aspirations. Constitutionalism is now an over-powerful 
theory of state-building, rapidly becoming the world’s most influential con
temporary philosophy of government.

These developments demand that the concept be subjected to close crit-
ical analysis. This is the main objective of this book, but it is not the only one. 
I propose to show that constitutionalism is not some vague amalgam of lib-
eral values but a specific and deeply contentious governing philosophy. Con-
stitutionalism has become the primary medium through which an insulated 
elite, while paying lip service to the claims of democracy, is able to perpet-
uate its authority to rule.

It is accepted that modern democracies are sustained by institutions 
through which popular opinion is sifted, refined, and converted into effec-
tive policy and action. That is the chief feature of constitutional democracy. 
The burden of my argument will be to show that, contrary to the claims of 
many, constitutionalism should not be equated to constitutional democracy. 
Arguing that constitutionalism is an aberrant mode of governing that must 
be overcome if faith in a constitutional democracy is to be maintained, this 
book makes the case for constitutional democracy against constitutionalism.

This is not written as a direct assault on the citadel of contemporary con-
stitutionalism. My method has been to show how constitutionalism was con-
structed and how it has evolved so that the weaknesses of its foundations are 
exposed. This requires me to situate constitutionalism within an account of 
the development of modern constitutional thought. To that end, I divide the 
work into three distinct parts. The first part shows that constitutionalism in 
its classical formulation is incompatible with the demands of modern gov-
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ernment. The second indicates how, despite being widely conflated with con-
stitutional democracy, the two are structurally dissonant philosophies. The 
third, which analyzes the contemporary significance of constitutionalism, 
explains how it has recently undergone a remarkable transformation and now 
exerts a worldwide influence that is as powerful as it is contentious.
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CONFUSION about the meaning of constitutionalism derives from ambi-
guity about the very idea of a constitution. In modern understanding, a con-
stitution is a consciously constructed artifact. A constitution is a document 
adopted in the name of the people that defines the powers of government, 
specifies the basic rights of citizens, and regulates the relationships between 
the established institutions of government and their citizens. By extension, 
constitutionalism expresses the conviction that the exercise of political power 
in that regime must be subject to the disciplinary constraints imposed by that 
special text.

This elementary point is not universally accepted. In a celebrated account, 
Charles Howard McIlwain maintains that constitutionalism long predates 
that modern meaning. It is fundamentally a “set of principles embodied in 
the institutions of a nation and neither external to these nor prior to them.”1 
The idea, therefore, does not derive from some formally adopted text; it is an 
expression of the rights and liberties that constitute the lifeblood of the 
political nation. In all its successive phases, McIlwain concludes, constitu-
tionalism has only one essential quality: it imposes “a legal limitation on 
government” and in this respect it is “the antithesis of arbitrary rule; its 
opposite is despotic government, the government of will instead of law.”2

It is not difficult to feel the force of McIlwain’s argument. The belief that 
constitutionalism rests on values that express the character of a people has 
long persisted. When Edward Corwin explained that the supremacy of the 
Constitution and “its claim to be worshipped” is founded on “the belief in a 
law superior to the will of human governors,” he was expressing the impor-
tance of this continuity of beliefs and values.3 And when Francis Wormuth 
argued that “the tradition of constitutionalism begins in ancient Athens and 
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has had a long, interrupted, and irregular history” that now finds its expres-
sion in the “auxiliary precautions” advocated by the framers of the Amer-
ican Constitution, he too was celebrating that continuous lineage.4 Yet these 
claims are not specifications of constitutionalism as such; they are elabora-
tions of the values of constitutional government.

For constitutionalism to be accorded a clear meaning, it must be acknowl-
edged as a purely modern concept. Constitutionalism did not exist before 
the idea that the basic terms of the governing relationship could be defined 
in a foundational document. Searching for the intellectual origins of consti-
tutionalism, scholars commonly arrive at the pioneering mid-eighteenth-
century work of Montesquieu. Again, this is an error. While extolling the 
values of constitutional government, Montesquieu believed that no universal 
solution to the tension between order and liberty could be found. Concluding 
that each regime must determine its own form of constitutional government, 
taking into account factors like climate, geography, economy, and political 
traditions, he maintained that the success of its constitution depended on the 
vibrancy of its political culture, or what he called “the spirit of the laws.”5 
Montesquieu gives us a theory of relativity; constitutionalism, by contrast, 
is a universalist philosophy. The true foundational text of constitutionalism 
is James Madison, Alexander Hamilton, and John Jay’s Federalist Papers, 
published in 1787.

Constitutionalism, then, is a theory concerning the role, standing, appro-
priate institutional form, and telos of a purely modern invention: the docu-
mentary constitution. It maintains that the form of government established 
by the constitution rests its authority on two great pillars.

The first pillar is that of representative government. In Federalist 63, Madison 
explains that this principle requires “the total exclusion of the people in their 
collective capacity” from the business of governing and the delegation of 
that task to a small number of citizens elected by the rest. “The people” are 
acknowledged as the authors of the constitution and the ultimate source of 
governmental authority. But, as he notes in Federalist 10, in order to “refine 
and enlarge the public views,” the actual tasks of governing must be entrusted 
to a representative body “whose wisdom may best discern the true interest 
of their country and whose patriotism and love of justice will be least likely 
to sacrifice it to temporary or partial considerations.”
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The second pillar requires the establishment of institutional mechanisms 
for limiting, dividing, and balancing the powers of government. This need 
for institutional differentiation is often presented as the doctrine of the sepa-
ration of powers, a doctrine that Maurice Vile claims as “the most useful tool 
for the analysis of Western systems of government” and “the most effective 
embodiment of the spirit which lies behind those systems.” 6

Although the institutional architecture of constitutionalism rests on these 
two crucial pillars, the concept of constitutionalism is not reducible to a spe-
cific institutional configuration. So we should not get hung up on the fact that 
in Federalist 51 Madison veers between advocating checks and balances on 
governmental powers and promoting a separation of powers. As Hamilton 
notes in Federalist 66, once the true purpose of institutional separation is ap-
preciated, a “partial intermixture is . . . ​not only proper but necessary to the 
mutual defense of the several members of the government against each other.” 
Rather than reducing it to a doctrine concerning the institutional distribu-
tion of powers, constitutionalism is a theory that promotes a certain ethos of 
governing. The differentiation of functions and the imposition of checks and 
balances are both designed to constrain governmental power and maximize 
individual liberty.

If constitutionalism were conceived as a set of institutional safeguards to 
limit government, the criticism that it is an eighteenth-century theory re-
flecting the values of a bygone era would be compelling. After all, we no 
longer live in a world of limited government. Across the world and irrespec-
tive of the character of the regime, there is scarcely an area of civic life in 
which government’s reach is not felt. The challenges of limiting and directing 
government today are much more profound than those presented by a he-
reditary ruler exercising arbitrary power. And it is precisely because of the 
complexity of these challenges that constitutionalism has evolved and is now 
becoming so influential. Constitutionalism presents itself today as a method 
of advancing liberty in a world of total government.

What, then, is its basic template? The most rudimentary requirement of 
constitutionalism is that the exercise of political power is subjected to the 
discipline of a text. That text, the constitution, is drafted in the name of the 
people and designed to be comprehensive. It must contain the essential 
principles on which government is founded, the method by which it will be 
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organized, and the powers it will possess—in short, noted Thomas Paine, 
“everything that relates to the complete organization of a civil government, 
and the principles on which it shall act, and by which it shall be bound.”7 The 
scheme is not random: it aims to ensure that government sticks to its proper 
purposes and protects liberty. But the theory extends beyond these basic 
requirements in three important respects.

The first supplement is that the constitution is intended to establish a per-
manent framework of government. One remarkable attribute of constitution-
alism is that, although it founds the constitution’s authority on the fact that 
“the people are the only legitimate fountain of power,” there are “insuper-
able objections against the proposed recurrence to the people.” Madison’s ob-
jection to such recourse, he explains in Federalist 49, is that the constitution 
would thereby be deprived of “that veneration which time bestows on every
thing, and without which perhaps the wisest and freest governments would 
not possess the requisite stability.” Regular recourse to the people would only 
excite the passions and disturb the public peace. The constitution must there-
fore be established as a permanent framework because only then can “the 
reason, alone, of the public . . . ​control and regulate the government.”

But how exactly is the “public reason” that controls and regulates govern-
ment to be discerned? The answer is provided by a second requirement: that 
the constitution takes effect as the fundamental law of the regime. This was 
the major innovation of the American settlement. It provided an institutional 
solution to the problem of how to render the exercise of the powers of rulers, 
including their powers to legislate, compliant with the principle of the rule 
of law. The remedy was to establish the constitution as a type of higher-order 
law and to entrust to the judiciary the responsibility of acting as its guardian.

No legislative act contrary to the constitution could be valid, it was claimed, 
because the latter, expressing the authentic will of the people, must take pri-
ority over the former. This is the logic of delegated authority. To deny this, 
Hamilton explained in Federalist 78, “would be to affirm that the deputy is 
greater than his principal; that the servant is above his master; that the rep-
resentatives of the people are superior to the people themselves.” It therefore 
falls to the judiciary to police all governmental action to ensure its compli-
ance with the constitution. To the objection that this assumes the superiority 
of the judiciary over the legislature, Hamilton answers that it merely supposes 
that “the power of the people is superior to both.” Unlike the other branches 
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of government, the judiciary possesses neither force nor will but only judg-
ment and is disciplined by being “bound down by strict rules and precedents 
which serve to define and point out their duty in every particular case that 
comes before them.”

Hamilton’s arguments appear less compelling once placed alongside Mad-
ison’s point that the constitution must establish a permanent framework. 
Claiming the constitution as the authoritative expression of the will of the 
people might be convincing with respect to those citizens who consented, but 
what of the will of subsequent generations? If the judiciary is indeed to be 
bound by strict rules and precedents, then constitutionalism begins to look 
like what Paine called “the manuscript-assumed authority of the dead.”8 How 
can the “requisite stability” be maintained while at the same time accommo-
dating social evolution?

The second remarkable feature of constitutionalism, then, is not just that 
it establishes the constitution as fundamental law: it also entrusts to the ju-
diciary an altogether novel task. The judiciary, mandated to follow precedents 
according to common law and to adhere to strict rules of interpretation in 
compliance with legislative will, is now also invested with the authority to 
discern what public reason dictates. Liberty, declaims Hamilton in Federalist 
78, “can have nothing to fear from the judiciary,” which, in asserting its con-
stitutional jurisdiction, is established as “the citadel of the public justice and 
the public security.” Constitutionalism leads to the emergence of a new spe-
cies of law, that of constitutional legality. By virtue of this innovation, the rule 
of law is converted from the rule of rules into the rule of reason.

The third additional requirement builds on these first two elements. Con-
stitutionalism is commonly thought of as differentiating between govern-
mental tasks in order to establish a system of “limited government” and 
therefore as a theory about the design of the office of government. But it har-
bors much grander ambitions. Devised in a world where public and private, 
state and society, were just emerging as distinct from each other, constitu-
tionalism evolves as a theory that aspires ultimately to transcend those divi-
sions. And in the course of that evolution, it presents itself as a theory not 
just to limit institutions of the state but also to regulate the entire society. 
Constitutionalism advances a conception of collective self-government that 
transforms the very idea of democracy. Democracy is no longer to be con-
ceived as an expression of the collective will of a people; it is reconfigured as 
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an expression of the collective identity of a people and, critically, an identity 
that is permanently inscribed into the foundational principles of the consti-
tution.9 According to the theory of constitutionalism, the constitution cre-
ated by an exercise of democratic will comes to determine the very meaning 
of democracy within that regime.

In pursuit of this ambition, the constitution is converted from a political 
pact into a medium of societal self-organization. This shift, rarely articulated, 
has profound significance. It is most boldly expressed in Jed Rubenfeld’s book 
Freedom and Time. Acknowledging the ambition underpinning the theory 
of constitutionalism, Rubenfeld maintains that democratic self-government 
can no longer be realized either “by way of a politics of popular voice” or “by 
declaring new constitutional rules perfectly congruent with our present col-
lective will.” This is because the constitution “continues to gather up genera-
tion upon generation of Americans into a single political subject” such that 
the people must now be conceived as the constitution’s trustees. Freedom 
comes to be understood simply as adherence to the fundamental commit-
ments expressed in the constitution as interpreted and memorialized over 
time. “We can achieve liberty,” he concludes, “only by engaging ourselves in 
a project of self-government that spans time.” In this manner, Rubenfeld 
claims to have solved the counter-majoritarian problem. His solution requires 
us to treat constitutionalism as democracy.10

Democracy, Karl Marx once suggested, “is the resolved mystery of all con-
stitutions.”11 Rubenfeld now trumps this with the claim that constitution-
alism is the resolved mystery of all democracies. His argument most surely 
captures the world-historical significance of constitutionalism but, as I aim 
to show, it does so at the cost of eviscerating the modern idea of democracy.

These elements can now be drawn together to give a more precise speci-
fication of the concept. Closely associated with the emergence of modern 
documentary constitutions, constitutionalism identifies the model character-
istics of, and ideal aspirations behind, the adoption of a constitution. The 
constitution, it is suggested, (1) establishes a comprehensive scheme of gov-
ernment, founded (2) on the principle of representative government and (3) 
on the need to divide, channel, and constrain governmental powers for the 
purpose of safeguarding individual liberty. That constitution is also envis-
aged (4) as creating a permanent governing framework that (5) is conceived 
as establishing a system of fundamental law supervised by a judiciary charged 



Introduction� 7

with elaborating the requirements of public reason, so that (6) the constitu-
tion is able to assume its true status as the authoritative expression of the 
regime’s collective political identity.

Constitutionalism or Constitutional Government?

Constitutionalism is a discrete concept expressing a specific philosophy of 
governing. It should not be conflated with more general themes revolving 
around constitutional government or constitutional democracy. The promo-
tion of constitutional government has a much longer history. McIlwain and 
Wormuth identify many of these practices but wrongly confuse them with 
constitutionalism. The practices of constitutional government continue to 
exert a guiding influence over many contemporary systems of government, 
including those of France, Sweden, and the United Kingdom, which do not 
adhere to the precepts of constitutionalism. Neither should constitutionalism 
be conflated with constitutional democracy. Attempts have been made to 
show that constitutional and democratic values are reconcilable, but so long 
as these values are in perpetual and productive tension with one another and 
recognized to be accommodated politically, constitutional democracy must 
be treated as a quite distinct regime. For similar reasons, the use of certain 
adjectival qualifiers, such as “popular constitutionalism,” “political consti-
tutionalism,” and even “authoritarian constitutionalism,” are misnomers: 
their advocates advance arguments either about popular political agency or 
an authoritarian regime’s use of these instruments that are antithetical to the 
actual meaning of constitutionalism.12

Constitutionalism, then, can be understood only when treated as a singular 
philosophy of governing of universal significance. This contrast between the 
pluralism of constitutional government and the universalism of constitu-
tionalism was keenly felt from the moment of birth of the modern consti-
tution. It is thrown into relief by contrasting the Federalist arguments with 
those contemporaneously expressed by Thomas Jefferson. Adhering to the 
principle of popular sovereignty, Jefferson believed that since “the earth be-
longs to the living and not to the dead,” the people must retain the power 
regularly to review the Constitution and reaffirm their consent. He therefore 
proposed that the US Constitution contain a sunset clause according to 
which it must be renewed every generation, which—following the then 
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accepted calculations—meant every nineteen years. If the regime’s funda-
mental law is indeed founded on the will of the people, then one generation 
should not possess the power unilaterally to bind another; to seek to do so 
would amount to “an act of force, and not of right.” Jefferson later explained 
that he was not advocating “frequent and untried changes in laws and consti-
tutions.” Rather, he insisted that the powers and purposes of governmental 
institutions “must go hand in hand with the progress of the human mind.” 
The Constitution should not be held in “sanctimonious reverence” and re-
garded as “too sacred to be touched.”13

Jefferson foresaw the inevitability of constitutional innovation, recognizing 
that for the Constitution to retain its legitimacy it must be regularly ratified 
by popular assent. In this respect, he was asserting a basic principle of con-
stitutional democracy, one that—contrary to constitutionalism—does not 
permit the elevation of the constitution from its useful role in establishing a 
stable governmental framework into a fixed object of worship. Whether the 
Federalist authors fully understood this is uncertain. They maintained that 
the Constitution rests on popular consent, forcefully asserting that the en-
tire system rests on “the vigilant and manly spirit which actuates the people 
of America—a spirit which nourishes freedom, and in return is nourished by 
it.”14 But they also felt that Jefferson’s intervention could undermine the sta-
bility needed to establish and maintain the Constitution’s authority. Inno-
vation through judicial interpretation, they implied, was a more secure means 
of adjusting to changing conditions, not least because—rather than fueling 
the passions—this method relied on “public reason.”

In contrast to a regime of constitutional democracy, the US Constitution 
is the original model of constitutionalism. This does not mean that it lacks 
democratic elements. Rather, it suggests that it was established and has 
evolved in accordance with the six basic criteria of constitutionalism. It has 
now imposed its authority as a comprehensive, fixed scheme of government 
in which the Supreme Court, through constitutional interpretation, is the 
principal medium of constitutional innovation and the Constitution itself is 
the most important symbol of national political identity. Whether this model 
of constitutionalism is sufficiently robust to maintain “the vigilant and [civic] 
spirit” needed to sustain constitutional government is a question for further 
consideration. But we should be in no doubt that it expresses a distinctive 
method of reconciling order and freedom in modern government.
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The Project of Constitutionalism

In the late eighteenth century, the forces of industrialism, nationalism, and 
liberalism in an ever-quickening process of change shaped certain powerful 
social and political movements that have left an indelible imprint on the 
modern world. The modern concept of the constitution was one of their cre-
ations. Invented during this first phase of universal history, the constitution 
was a product of the late eighteenth-century Enlightenment revolutions in 
America and France. But because the French failed to contain their revolu-
tionary momentum in any fixed constitutional form, it was only in America 
that the associated concept of constitutionalism took hold.

One reason for Europe’s relative failure to establish constitutionalism was 
its history of feudalism and absolutism. These legacies were so deeply in-
scribed in European societies that the struggles to establish new orders 
founded on liberty, equality, and solidarity were both long and intense. Con-
sider only post-1789 France, whose history involved a continuous conflict 
between the forces of Revolution and Restoration, the outcome of which was 
only resolved after 1877 when the parliamentary advocates of the Third Re-
public prevailed over the will of a royalist president.15 Of more general sig-
nificance is that the Enlightenment challenge to imperial forms led to the 
emergence of the modern nation-state, an entity that spawned a different re-
lationship between state and constitution.

The modern nation-state, a corporate entity with a deeper and broader 
foundation than monarchy and feudalism, was constructed from a new type 
of national sentiment that derived from commonalities of territory, tradi-
tions, language, and religion.16 As much a cultural as a political phenomenon, 
the growth of nationalism invested the emerging idea of the “sovereign people” 
with a common political identity. And the cohesive power of nationalism 
created what in effect was a constitutional order of the state. Because these 
emancipatory nationalist movements enabled the people to acquire a clearer 
sense of themselves as a collective entity before their governmental arrange-
ments had been drafted, the constitution was regarded as a phenomenon of 
secondary importance.

Circumstances in North America were rather different. The express pur-
pose of early settlers to Britain’s North American colonies had been to es-
cape feudalism and monarchical authority. Migrating as free people, they 
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were imbued with the belief that they brought with them not just the ancient 
rights of the common law but also a long tradition of Anglo-Saxon liberties. 
Having successfully established settler regimes founded on Protestantism and 
republican ideals of self-government, they found the stability of their world 
undermined when the British Crown, seeking to manage its expanding em-
pire more effectively, proclaimed imperial authority over its colonies. Main-
taining that the assertion of hierarchical authority frustrated their rights as 
British subjects of Anglo-Saxon lineage, the colonists argued that the mother 
country had broken an implicit compact and had left them with no alterna-
tive but to vindicate their claims through a war of independence.

It was this fight for independence that launched the American experiment 
with constitutionalism. Given the challenge of uniting thirteen very different 
colonies in a novel federal arrangement, they were obliged to specify the terms 
of their union in a foundational document. And it is only in these unique cir-
cumstances that one could say the Constitution founded a nation and cre-
ated a federal republic, a union of states that was not at that moment a state.17

The scale of their task should not be underestimated. Tensions had been 
heightened as early as 1772 when Lord Mansfield, Chief Justice of the King’s 
Bench, ruled that slavery was incompatible with the traditions of the English 
common law. If it were permissible in the colonies, this could only be because, 
as conquered territories, they derived their law not from the common law but 
from the Crown’s prerogatives. This ruling, notes Aziz Rana, challenged “both 
the future of slavery as a social institution and the vision of settlers as cul-
turally superior to non-Anglo subjects.”18 Independence was felt necessary 
to ensure the continuation of a unique republican project that had been 
founded on conquest,19 and consolidated through slavery.20 The Constitution 
devised in this first phase of universal history thus sought not only to insti-
tute a republican model of government but also to legitimate the rule of con-
querors,21 to protect a mode of human exploitation,22 and to advance what 
Jefferson called “the empire of liberty.”23

In a recent study, Paul Kahn has described how during the nineteenth 
century the American constitutional imagination was transformed from 
project to system. The revolutionary break was the moment when a new po
litical order was envisioned as a constitutional project. The Constitution, 
drafted by an assembly and authorized by the political community, was con-
ceived as the product of a collective political decision to shape the future. But 
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if the aim of the Constitution was to establish a comprehensive system of gov-
ernment and realize the telos of constitutionalism, the specific intent of its 
original authors eventually had to fade into the background. “It makes no 
sense to speak of authorship with respect to a systemic order,” explains Kahn, 
because “systems are not the end of any particular subject’s actions.”24 Once 
its authority is consolidated, a system operates according to its own imma-
nent principles of order and, having the capacity of self-regulation, can main-
tain itself against disturbance. A project speaks in the language of “we the 
people,” whereas a system jettisons authorial intention in favor of maintaining 
the integrity of a regime.

It would be wrong to think of this tension between project and system as 
a problem that can be entirely resolved. “The social scientist’s imagination 
of system,” suggests Kahn, “can no more displace our experience of project 
than the natural scientist’s imagination of causation can displace our expe-
rience of freedom.”25 But that is not to diminish the significance of the Amer-
ican ambition. The Constitution is conceived as a project to establish the 
authority of a system. As an expression of freedom, the project subordinates 
the social to the political, but once the Constitution’s authority is consoli-
dated, the political must be subordinated to the social. The Constitution is 
drafted as a political project to create a governing order, but once its authority 
is established the Constitution becomes a self-sustaining system. Its guard-
ians, the constitutional lawyers, need no longer see their role as discerning 
the Framers’ intentions; their task becomes one of making curative adjust-
ments to maintain the system’s equilibrium.

The great pioneer of this project to establish a system was John Marshall. 
Serving as chief justice for over three decades until his death in 1835, Mar-
shall became the dominating force in crafting the Constitution as a system 
of fundamental law.26 But this venture hit the buffers in the 1860s when a gulf 
was exposed between a project that protected slavery and an evolving system 
that acknowledged the implications of social and economic change. The Civil 
War that followed was not just another revolutionary upheaval. That it was 
mainly perceived as a conflict over competing interpretations of the Consti-
tution indicates just how far the project had already advanced.27 By the end 
of the century, the sense that the Constitution was a systemic order evolving 
through experience had gained broad acceptance. And once the Constitu-
tion is conceived as the dynamic order of an evolving society rather than an 
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authoritative text adopted by its founders, the basic ideals of constitutionalism 
have been realized.

During the first half of the twentieth century, constitutionalism was rec-
ognized as America’s unique contribution to the art of governing. By the end 
of that century Rubenfeld was promoting it as a universal theory, but during 
its first half it stood alone. Other states had adopted written constitutions but, 
as the US diplomat David Jayne Hill wrote in 1916, “In their attempts to 
imitate our system they have neglected to adopt the two really original and 
distinctive features of it, namely our renunciation of the absolute power of 
majorities over individual rights and liberties, and our idea of judicial au-
thority as a means of preventing the overthrow of constitutional guarantees 
by mere majority legislation.”28 A further round of extensive constitution-
making was undertaken by many of those engaged in the First World War, 
but with less than uplifting results: by the end of the 1930s, of the seventeen 
constitutional democracies formed from the entrails of European empires, 
the majority had collapsed and reverted to authoritarianism.29

Yet American constitutionalism itself was not immune from the social, po
litical, economic, and technological changes of the times. In the interwar 
period, it faced a second crisis in which the tension between project and 
system resurfaced. “Believing in the approximate perfection of our system,” 
Hill had proclaimed in 1916, “the people of the United States have, in gen-
eral, desired to maintain the stability of the Constitution, and so far it has 
been subjected to very little change.”30 But Roosevelt’s New Deal placed se-
vere strains on that system’s commitment to limited government and free 
markets.

The New Deal ushered in fundamental changes to both governmental re-
lations and the constitutional meaning of liberty, but for two reasons it did 
not bring about major structural change to the constitutional system. First, 
constitutionalism is not reducible to an institutional doctrine of the separa-
tion of powers and, second, even though it originally advanced a conception 
of liberty as the absence of external constraints, once established as a system, 
this conception of liberty could no longer limit its aspirations. Constitution-
alism requires the Constitution to be a permanent, comprehensive scheme 
of government that maintains institutional differentiation and protects lib-
erty. But to maintain its symbolic status as an expression of collective po
litical identity, its judicial guardians must also be authorized to reinterpret 
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meaning in the light of changing conditions. Like the Civil War, the New Deal 
was a dispute over constitutional interpretation.

Under the New Deal, the Constitution was reaffirmed neither as a “lawyer’s 
contract” nor a “layman’s document.” Capable of absorbing basic social and 
political change without formal amendment, the Constitution was acknowl-
edged as a “charter of general principles” of “enduring wisdom.” The New 
Deal’s lasting impact was to strengthen both the Constitution’s permanence 
as a system and, pace Roosevelt’s criticisms of conservative judicial rulings, 
the Supreme Court’s vital guardianship function.31

Sowing the Seeds of Constitutionalism

In the aftermath of the Second World War, the seeds of constitutionalism 
were scattered not only over depleted European states but also across newly 
established postcolonial regimes. Most fell on infertile ground, but in two 
cases, those of Germany and India, the seeds managed to germinate and pro-
duce fruit. Their achievements are both impressive and instructive.

After the interwar experience, in which newly established constitutional 
regimes rapidly descended into totalitarianism, postwar constitutional recon-
struction in Europe was a deliberative and reactive affair. In divided and 
demoralized Germany, responsibility for drafting the Basic Law—the Fed-
eral Republic’s provisional constitutional document—was entrusted to an as-
sembly of delegates of the Länder. Working under the tutelage of the Allies, 
the document they produced was then ratified by the Länder governments 
alone. Determined to ensure that the failed experiment of Weimar was 
not repeated, drafters proposed a federal system, a more formal separation 
of powers, and a comprehensive catalog of basic rights. They also ensured 
that the core of the regime—the federal system and the protection of basic 
rights—was made invulnerable to constitutional change.32

The template of the Basic Law bore all the hallmarks of constitutionalism. It 
established a regime of “constrained” democracy that abolished the plebiscite 
and declared unconstitutional any political parties seeking “to undermine or 
abolish the free democratic basic order or to endanger the existence” of the 
state.33 It also made a significant innovation. Concerned that ordinary courts 
imbued in the formal traditions of civilian jurisprudence might not be suffi-
ciently active in protecting constitutional values, the Basic Law established a 



14� Against  C onstitu tionalism

Federal Constitutional Court charged with the task of guaranteeing the in-
tegrity of the system. This Court quickly gained authority as guardian of the 
order. Promoting the Basic Law as an “order of values” that through its “radi-
ating effect” overcame the public-private division and shaped the character 
of the entire regime,34 it later became a model that many states transitioning to 
constitutional government would seek to emulate.

Under the Court’s supervision, the Basic Law quickly established itself as the 
most important symbol of the Federal Republic’s collective political identity. 
There is no clearer indication of the success of this project in constitution-
alism than the fact that in 1989 the Basic Law was simply extended by treaty 
to encompass a reunited Germany. Conceived as a provisional measure that 
“shall cease to apply on the day on which a constitution freely adopted by the 
German people takes effect,”35 the authority of the Basic Law was such that it 
was felt to be too unsettling for the regime at the moment of reunification to 
expose the character of this German constitution to popular deliberation.36

Attempts at transplanting constitutionalism in the first wave of postcolo-
nial states also had varying success.37 But one remarkable success story is that 
of India. The task of drafting a constitution for a vast subcontinent of over 
350 million people, the great majority of whom were poor and illiterate and 
divided not only by territory but also by language, religion and caste, was im
mense. It was entrusted to a Constituent Assembly comprising delegates of 
provincial legislatures constituted on a restricted franchise. The outcome was 
a constitution that, running to 395 articles and eight schedules, is the world’s 
longest. This Constitution was adopted without ratification and entered into 
force in January 1950.

According to the catechism of American constitutionalism, the constitu-
tion should fix only a general framework and articulate certain basic princi
ples; it should not “form a detailed legal code” because that type of document 
“could never be understood by the public.”38 But conditions in India were 
rather different. Reflecting these unique conditions, the Indian constitutional 
project rested on three fundamental objectives.

First, a strong centralized state apparatus able to provide leadership was 
felt to be required for the purpose of creating an Indian nation. Formally, a 
federal scheme was adopted, but the central government held the essential 
powers. Those responsible for drafting the new Constitution were mindful 
of the challenges they confronted in seeking to establish a democracy based 
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on universal suffrage in a society whose members had not yet made the tran-
sition from subjects to citizens. They recognized both that the people had to 
be guided and that their legislative representatives remained in need of strong 
governing leadership. It was from this requirement of a high degree of cen-
tralization of power that the second objective followed.

The drafters were conscious of the problems entailed in adopting too de-
tailed a code. Jawaharlal Nehru, who was to become India’s first prime min-
ister, expressed concern that this would make the Constitution so rigid it 
could not adapt to change and would therefore be unlikely to endure. But B. R. 
Ambedkar, the chair of the drafting committee, explained its underlying ra-
tionale. “It is only where people are saturated with constitutional morality,” 
he clarified, “that one can take the risk of omitting from the constitution de-
tails of administration and leaving it for the legislature to prescribe them.” 
He emphasized that “constitutional morality,” by which he meant “a para-
mount reverence for the forms of the constitution,” was something that “our 
people have yet to learn.”39 The detail included in the constitutional text, 
Madhav Khosla explains, was intended to be “an instrument of political ed-
ucation” and a way “to liberate Indians from existing forms of thought and 
understanding.” 40 That task included educating legislators on the limits of 
their powers. The second objective, of adopting the Constitution as a detailed 
code, was therefore felt to be necessary for the purpose of making Indians 
democrats.

The third objective of the new Constitution was to construct an image of 
the political subject as an individual rights-bearing citizen. This identity 
could perhaps be assumed in enacting a new constitution for a secularized 
Western regime at an advanced stage of social and economic development. 
In a traditional society shaped by religious and caste identities, it could not. 
The Constitution had therefore to assist with the task of liberating citizens 
from communal identities. This required not just the enunciation of civil and 
political rights but also action to address material conditions of social and 
economic disadvantage. It is for this reason that the Constitution included 
“Directive Principles of State Policy,” principles that provided guidance 
to both the legislature and executive on how they should discharge their 
responsibilities.

The Indian Constitution thus established a centralized system of authority 
founded on a differentiation of powers and a platform of basic rights of the 
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citizen. In contrast to the rigidity of the US Constitution, it included a sim-
pler amendment procedure, a provision that has been used more than a hun-
dred times. But it is the realization of an additional—fourth—objective that 
provides the strongest evidence of the underlying project of constitution-
alism. Not only has the Indian Constitution achieved its standing as a rela-
tively comprehensive and permanent settlement, but its Supreme Court—
affirming that the power of amendment cannot offend the Constitution’s 
“essential features” of democracy, equality, federalism, the rule of law, secu-
larism, and socialism—has assumed the critical role of guardian of its “basic 
structure.” 41 In India, “a vast range of political, administrative, and judicial 
matters have become constitutional questions that are routinely brought to 
the courts.” Indian constitutional law, the editors of The Oxford Handbook 
of the Indian Constitution conclude, “is interesting precisely because it has 
constitutionalized so much of Indian life.” 42

Germany and India illustrate how in the postwar period and in very dif
ferent conditions the seeds of constitutionalism were sown and grew into 
modern regimes in which the constitution becomes a crucial symbol of na-
tional political identity. The social, political, economic, and cultural condi-
tions of these regimes could scarcely be more different. But these cases share 
one important feature: in each, the constitution was drafted at a critical mo-
ment of rupture in the history of the state. This is a moment at which either 
there was no prior history of self-rule on which to draw or it was politically 
impossible to derive guidance from earlier practices of self-rule. When a clean 
break with the past was required, the project of constitutionalism offered a 
path to a new world.

The Age of Constitutionalism

Germany and India were indicative of postwar possibilities, but it is only in 
the last three decades that constitutionalism truly has come of age. This pe-
riod has seen a dramatic growth in the number of constitutional democra-
cies. One reason has been the disintegration of authoritarian regimes in Cen-
tral and Eastern Europe following the collapse of the Soviet Union in 1989. 
Together with the downfall of dictatorships in Latin America and, to a lesser 
extent, in Asia and Africa, these changes led to new constitutions being 
drafted at an unprecedented rate. Over the last thirty years, most of the 
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world’s constitutions have either been newly adopted or radically amended.43 
And as regimes have striven to renew their authority, they have sought to 
burnish their credentials as constitutional democracies.44 Since 1989, the 
number of regimes adopting written constitutions that institute a separation 
of powers, commit to the principle of the rule of law, provide for the protec-
tion of individual rights, and require the holding of free and fair elections 
has almost doubled. Almost two-thirds of the 193 United Nations (UN) 
member states are now classified as constitutional democracies.45

But this new wave of constitution-making is not the only, nor the most 
important, reason for the wider embrace of constitutionalism across the 
world. In both new and well-established constitutional regimes, the range of 
constitutional judicial review has extended dramatically and strengthened 
in intensity.46 Across the world, judges are now reviewing contentious public 
policy questions that a generation ago were assumed to be beyond their com-
petence. This has been spearheaded by enhanced rights protection, espe-
cially with respect to issues of ethnicity, gender, language, and religion. But 
the jurisdictional reach of courts extends far beyond individual rights pro-
tection; the judiciary is now bidden to adjudicate a broad range of disputes 
touching on fundamental aspects of collective identity and national character. 
The constitutional court has now emerged in many parts of the world as the 
key institution for resolving many of their most contentious political 
controversies.

This movement, which affects both established and new constitutional de-
mocracies, is a novel phenomenon. Its purpose has been to subject ever more 
aspects of governmental decision-making to the structural constraints, pro
cesses, principles, and values of the constitution. It aspires to bring the prac-
tices of constitutional government adopted across a range of regimes into 
alignment with the precepts of constitutionalism. This signifies the emergence 
of a new movement: that of constitutionalization. This term expresses the ways 
in which the variable practices of constitutional government are reshaped 
in accordance with the universal precepts of constitutionalism.47

In his 2004 study of these developments, Ran Hirschl identified six “sce-
narios of constitutionalization” that have emerged since the Second World 
War: reconstruction (in Germany, but also Japan and Italy); decolonization 
(India, but also affecting many former British colonies in Africa and Asia); 
transition from authoritarianism to democracy (Greece, Portugal, and Spain 
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in Europe; many Latin American states; South Africa in Africa); dual transi-
tions to market economy and democracy (post-Soviet bloc states in Central 
and Eastern Europe); the incorporation of international standards into do-
mestic law (Denmark, Sweden, Britain); and a residual category of no apparent 
transition scenarios in which constitutional reforms have been introduced 
without basic changes to the political regime (Mexico, New Zealand, Israel, 
Canada).48 Hirschl’s work shows not just the increased pace of constitution-
making but also how ever more extensive aspects of social and political life 
are being regulated by the principles and values of constitutionalism.

This is an extraordinary development. In 1979, Gordon Schochet intro-
duced an influential collection of essays on constitutionalism by noting 
that, because the notion of “limited government” is of marginal relevance to 
contemporary challenges of governing, constitutionalism had ceased to be 
an important field of political study. “Expanding population coupled with 
growing economic disparities, the need to conserve natural resources, and 
the regulation of deadly technologies,” he explained, “require more decisive 
and resolute action than limited constitutional government can provide.” 49 
The scale of these challenges has certainly increased since Schochet wrote 
but, remarkably, so too has the perceived importance of constitutionalism as 
a solution. And the reason is that constitutionalism is no longer seen as a 
useful institutional fix in establishing a system of limited government; it is 
now recognized as a distinctive, ambitious, and wide-ranging philosophy of 
governing.

What explains this dramatic reversal of fortunes? Any explanation requires 
a broader analysis. In his great trilogy on “the long nineteenth century,” Eric 
Hobsbawm wrote an account of European history ranging from the Age of 
Revolution (1789–1848), through the Age of Capital (1848–1875), to the Age 
of Empire (1875–1914). Drawing on a remarkable range of economic, social, 
and political material, Hobsbawm’s periods run in parallel to those of the 
American founding, the Civil War crisis, and the Reconstruction. They there-
fore span the period from the adoption of the Constitution as a project to 
establish an “empire of liberty” to its establishment as the immanent order 
constituting the political identity of the American Empire. Hobsbawm later 
supplemented this work by writing a “short history of the twentieth century,” 
designated the Age of Extremes (1914–1991).50 This spans two distinct periods 
in the history of constitutionalism: the first, running to the end of the Second 
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World War, in which America stands alone in the world as a constitution-
alist regime, and the second, the postwar period in which the seeds of con-
stitutionalism are scattered and propagated in a small number of states.

Hobsbawm’s historical survey stops at the contemporary period: the fifth 
age. This age, opening in 1989, marks the era in which constitutionalism 
comes into its own. In labeling the contemporary period the Age of Consti-
tutionalism, my account does not accord with Hobsbawm’s scale, nor does it 
accept all the assumptions of his analysis.51 The point is to provoke reflection 
on the contemporary significance of constitutionalism by situating it in a 
broader context and noting that constitutionalization is associated with a se-
ries of profound social and economic developments.

What I am calling the age of constitutionalism is attributable to develop-
ments in the second phase of modernity. By modernity, I mean a mode of 
organized social life that emerged in Europe during the eighteenth century 
and which, by extending its influence across much of the world, marks the 
first phase of universal history. Generated by the processes of industrializa-
tion and urbanization and extended by colonialization, modernity eroded 
many of our traditional ways of social life. Max Weber called this a process 
of “disenchantment” in which metaphysics was demystified by science, reli-
gion was displaced by secularism, customary ways were suppressed by 
bureaucratization, and the imagination was supplanted by rationalism.52 
Modernization led to the consolidation of the authority of the nation-state 
and, following revolutionary ruptures, to the emergence of the constitution 
as the key instrument for constraining the state’s powers and enhancing 
its authority.53

If modernity is signified by a questioning of established ways, the process 
is likely to eventually provoke questions about the foundations of modern 
societies. This questioning quickens in pace after 1989 and leads to the emer-
gence of a new phenomenon—that of “reflexive modernization.”54 In this 
second phase of modernity, many solid structures of modern societies are 
shaken. Economic security bolstered by industrial regulation and full employ-
ment, social security provided by a welfare state, cultural security protected by 
the distinction between citizens and others, stable family structures, and vi-
brant political parties based on established class structures—all enter a state of 
flux. Even the founding political principles of modernity—liberty, equality, 
and solidarity—become objects of reevaluation and disenchantment.55 And 
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not surprisingly some of the basic premises of the modern constitution, 
such as its template of institutional differentiation and its promotion of neg-
ative freedom, are caught up in this process.

The impact of these political changes is most visible in the effects of glo-
balization on the standing of the nation-state. The accelerating expansion of 
global trade, investment, technology, and communication networks erodes 
the authority of government as the capacity of nation-states to regulate their 
own economies is diminished. As states become locked into rapidly developing 
global networks, they are obliged to participate in the work of international 
regulatory institutions whose rule systems impose structural constraints on 
them. Consequently, the enhanced constitutionalization of domestic gov-
ernmental action commonly takes place at precisely the moment when more 
and more governmental action is conducted in transnational, supranational, 
or international arenas. Constitutionalization intensifies just as the pro-
portion of domestic governmental action affected by it diminishes. Far from 
signaling an age of constitutionalism, then, it might be argued that these 
trends mark its twilight.56

But this would be to overlook another dimension of change. Continuous 
modernization leads to a conviction that, wherever it is located, governmental 
action must be constitutionally authorized if it is to be legitimate. Globaliza-
tion has been tracked by movements advocating the constitutionalization of 
such international institutions as the UN, the World Trade Organization 
(WTO), and the European Union (EU). During the second phase of moder-
nity, this leads to the fixed coordinates of constitutionalism being loosed from 
their moorings. Nurtured in the crucible of the modern American republic, 
constitutionalism extends its horizons and becomes a set of self-sustaining 
principles that legitimate all forms of governmental decision-making. In this 
second phase, the six basic precepts of constitutionalism—comprehensiveness, 
representation, power differentiation, enduring framework, judicial guard-
ianship, and expression of a regime’s identity—become reflexive.

If the driving force of constitutionalism during the first phase of modernity 
was liberalism, that of its second phase is neoliberalism. The liberal model 
had focused on the powers of the modern state, specifically on the powerful 
Western states which, through imperialism and their dominant influence on 
the global economy, controlled the governments of much of the rest of the 
world. Constitutional government with liberal principles disciplined the 
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powers of Western governments at home while leaving them free to exert hi-
erarchical authority over dependent states abroad. With the gathering pace 
of decolonization in the postwar period, however, this liberal project had to 
be extended to incorporate constitutional constraints into the governing 
structures of newly independent states. Constitutionalism became a double-
edged philosophy. Promising the transformation of these societies by insti-
tuting values of liberty, equality, and solidarity,57 it sought at the same time 
to ensure a regime that protected property and the institutions of the market.58

Liberalism was supplanted by neoliberalism once its advocates realized that 
markets, far from being self-regulating organisms, required strong govern-
mental institutions to flourish. In this second phase, the project became that 
of establishing constitutionalism on a worldwide scale. This ambitious 
institution-building project depended on the promotion of constitutionalism 
as a system within nation-states. It needed to establish the constitution of a 
representative democracy as a comprehensive structure of institutionally dif-
ferentiated governmental agencies ruled by a body of fundamental law and 
policed by the judiciary, a development that gave voice to the progressive no-
tion of aspirational constitutionalism. But worldwide constitutionalism also 
required the establishment of a global network of institutions to advance both 
liberal values and the market conditions underpinning them. This network—
which includes the UN, the International Monetary Fund, the World Bank, 
the WTO, an increasing number of independent central banks, and regional 
bodies like the EU and the North American Free Trade Agreement—operates 
reflexively to institute a cosmopolitan regime of what might be called Ordo-
constitutionalism. Recognizing that markets do not evolve spontaneously but 
require supportive governmental action to thrive, Ordo-constitutionalism 
seeks to ensure that all institutions exercising governmental power—whether 
national or international, public or private—adhere to liberty-preserving 
constitutional values. It aspires to uphold the basic values of classical consti-
tutionalism in a globalized and extensively governed world.

Democratization has therefore tended to be accompanied by the constitu-
tionalization of political regimes. Constitutionalism, devised as a set of princi
ples for a new republic founded neither on “accident or force” but on “reflection 
and choice,” has evolved into a set of principles instituting a global order 
founded on rather abstract principles of rationality, subsidiarity, and propor-
tionality. This global project has yet to establish its authority as a system and 
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remains a contentious undertaking. Indeed, in some regimes it is experienced 
not as a matter of choice but of force and necessity.59 For those in the van-
guard, it is advocated as the only method of ensuring that the democratic im-
petus does not lead to a disintegration of the world.60 But there can be no 
doubt that in this reflexive form, constitutionalism has become the most 
powerful philosophy of governing shaping the world today.

Constitutionalism, I have suggested, has been widely perceived as a posi-
tive phenomenon largely because it has never been closely analyzed. It con-
tinues to circulate as both abstract and venerated, not least because it can be 
inscribed with whatever values the heart desires. In seeking a more precise 
specification, I identify constitutionalism as a governing philosophy that must 
be distinguished from the general values underpinning constitutional gov-
ernment. The concept was formulated at the founding of the American re-
public, steadily gained in authority through the development of the Amer-
ican empire, and came to be recognized as America’s unique contribution to 
modern constitutional thought.

Had it remained a distinctively American experiment in government then, 
peculiar though it might seem to outsiders, that governing philosophy would 
be more difficult to criticize. To each their own, we might say; if it works for 
Americans, then it is not for others to denounce its practices. Over the last 
seventy years, however, the precepts of constitutionalism have gained a more 
wide-ranging influence, and during the last three decades an altogether new 
impetus.61 Constitutionalism has been rejuvenated, acquiring in this new re-
flexive form the capacity to reshape regimes across the world. It is this aspi-
ration to extend constitutionalism beyond the patrimony of a particular re-
gime and to repackage it as a universal philosophy that must be closely 
examined. Presenting one window onto reality, constitutionalism is converted 
into an abstract ideology, a striving for power.

This is the basic argument of the book. Its objective is not so much to ex-
amine social and economic developments that have shaped these changes; 
important though they may be, my primary aim is to capture the spirit of 
constitutionalism. I therefore focus on the implications of these changes in 
the meaning of constitutionalism on legal thought and political practice. 
Their significance, I suggest, cannot be fully appreciated without situating 
these innovations in modern historical context.
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Part I, therefore, explains how constitutionalism first emerged as an in-
fluential theme in modern political thought. Designed as the centerpiece of 
an Enlightenment philosophy of governing, the modern constitution was 
fashioned as a liberal ideology that sought to protect established rights by 
instituting a system of limited government (Chapter  1). These aims were 
nevertheless threatened by structural changes in government following the 
expansion of the franchise; the rise of democracy, it appeared, signaled 
the decline of constitutionalism (Chapter 2). Having been designed to impose 
restraints on government, it was soon realized that the constitution could 
maintain its authority only by drawing on more basic narratives of the col-
lective political identity of “the people,” an insight that confounded the am-
bitions of constitutionalism’s original advocates (Chapter 3). Consequently, 
attempts to revive the values of constitutionalism in the face of continuous 
governmental growth revealed its unrealistic character: either the role of the 
state must be limited to that of a custodian of a formal rule system or the 
entire modern worldview of political organization had to be overthrown. 
These radical consequences have been avoided only by reconceiving consti-
tutionalism as a project to discipline government by requiring it to protect 
markets and individual freedoms (Chapter 4).

As classically formulated, constitutionalism is incompatible with mass de-
mocracy. But is it possible that its core values can still be realized in a world 
of administrative government? Many who believe so advocate the virtues not 
of constitutionalism as such but of constitutional democracy. Part II, there-
fore, examines the concept of constitutional democracy. Its two basic correl-
ative principles—which express the competing values of public autonomy 
and private autonomy, of democracy and rights, and of will and reason—are 
first assayed separately as constituent power (Chapter 5) and constitutional 
rights (Chapter 6). Whether they are reconcilable is then directly addressed 
(Chapter 7). The conclusion reached is that the two principles can be recon-
ciled only when constitutional democracy is reconstructed as constitution-
alism. But such a rights-based reconstruction, I argue, renders constituent 
power redundant, and for constitutional democracy to remain distinct, not 
just the equal importance but also the irreconcilable character of these two 
principles must be acknowledged. Only then can the regime’s open, dynamic, 
and indeterminate qualities be maintained. And the fact that this tension 
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must be managed prudentially through political deliberation and accommo-
dation and cannot satisfactorily be reconciled in law signifies that constitu-
tional democracy is a discrete regime that differs from constitutionalism.

Part III, then, examines how, with the rejuvenation of constitutionalism 
in the second phase of modernity, the role of the constitution is transformed 
from that of an instrument of collective decision-making into a symbolic 
representation of collective political identity (Chapter 8). This development 
is driven by a “rights revolution” that subjects governmental action to com-
prehensive review through abstract principles (Chapter 9) and this engenders 
novel methods of interpretation as courts give meaning to the regime’s 
“invisible constitution” (Chapter 10). This idealized, invisible, and totalizing 
constitution dissolves the boundary between constitutional reason and 
political necessity, between norm and exception, leading to the emergence 
of a new species of law that draws as much on political as on legal rationality 
(Chapter 11). Revealing the constitution as a particularity masquerading as 
a universal, this transformation also drives a quest for inclusion advanced 
through constitutional litigation (Chapter 12). And as constitutionalism’s uni-
versal aspirations acquire prominence, its principles are harmonized across 
states, extended to international institutions, and presented as a self-sustaining 
system of values (Chapter 13).

The book concludes with reflections on why constitutionalism has been re-
invigorated, how constitutional democracy is being degraded, and why con-
stitutional democracy remains our best hope of maintaining the conditions 
of civilized existence.



Part I
Origins of Constitutionalism





Chapter 1

Constitutions
Traditional and Modern

MANY constitutional controversies are attributable to ambiguities over the 
meaning of the term “constitution.” The word derives from the Latin noun, 
constitutio, used by ancient Romans to denote an enacted law, and in its plural 
version, constitutiones, laws promulgated by the emperor. This is quite dif
ferent from what we now understand as a constitution. Far from signifying 
a set of laws made by the ruler as an instrument of power, a constitution is 
now regarded as imposing constraints on those who exercise power.

This modern meaning was inspired by late eighteenth-century revolutionary 
achievements. Some contend that this was not an organic development but 
a radical break, signifying the shift from an empirical to a normative phe-
nomenon.1 There can be no doubt that the politics of the period procured 
a change in the meaning of the term, and this was commonly associated 
with a more fundamental change in the character of the association we now 
call the state. But we risk distorting that modern meaning if we invest it with 
unjustified normative significance. It would be better to say that the traditional 
and modern conceptions of constitution each carry normative authority but 
that they draw on different sources of normativity.

Our concern is with the modern concept. But we should begin by consid-
ering the traditional idea of a constitution, not least because it is from this 
idea that an influential set of discourses about the character of constitutional 
government derives.

Constitutional Government

The practice of constitutional government long predates the modern idea 
of the constitution. The ancient Greeks used the term politeia to denote the 
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constitution, though for them it was a purely descriptive term referring to 
the established form of political order. Politeia comprises “all the innumerable 
characteristics which determine that state’s peculiar nature, and these include 
its whole economic and social texture as well as matters governmental in our 
narrower modern sense.”2 In this respect, constitution simply meant the form 
of order assumed by a political regime.

A stronger normative inflection emerged during the Middle Ages with the 
formation of certain practices of governing that came to be called “medieval 
constitutionalism.” This label was applied to practices of “mixed government,” 
a term indicating that “the major interests in society must be allowed to take 
part jointly in the functions of government, so preventing any one interest 
from being able to impose its will upon the others.”3 Inspired by the works 
of Aristotle, this ancient idea of mixed government was restated by Aquinas 
and his followers primarily to strengthen the standing of representative in-
stitutions. The most secure method of avoiding arbitrary rule, they main-
tained, is to establish institutional arrangements that differentiate between 
the various functions of government.4

This argument was reinforced by early modern jurists who asserted that 
rulers must comply with the “fundamental law.” Resonant though it sounds, 
this concept was intensely contested, being inextricably bound up with the 
ideological struggles of the period.5 Invoked to remind rulers of their obli-
gation to rule according to established practices, the concept mainly drew 
its authority from strict adherence to the ways of the past.6 These inviolable 
customs, the rights protected by fundamental law, in reality protected the 
privileges of the few. By imposing restraints on a ruler’s powers, however, they 
also carried within them the kernel of a more general claim that governments 
must act in accordance with settled law and practice. Established as the priv-
ileges of a landed class, over time these practices presented themselves as 
national characteristics of the governing regime.

Such a conception of constitutional government now seems thoroughly 
conservative. If a deviation from traditional ways is deemed “arbitrary,” then 
strict adherence to fundamental law imposes significant restraints on inno-
vation. Once rulers were forced to innovate because of social and economic 
change, a crisis of constitutional government became inevitable. The language 
through which it was expressed is graphically illustrated by the fate of the 
Stuart kings of England. When in 1649, following civil war, Parliament put 
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Charles I on trial, the king was charged with possessing “a wicked design to-
tally to subvert the ancient and fundamental laws and liberties of this na-
tion, and in their place to introduce an arbitrary and tyrannical government.” 
And when the Whig aristocracy stood opposed to the policies of his son, 
James II was deemed to have abdicated and, in an eerie echo from forty years 
before, was also charged with “having violated the fundamental laws.”7 The 
language of lawful conduct evidently remained closely wrapped up with the 
precepts of medieval constitutionalism.

Yet in the period between the demise of Charles I and the downfall of James 
II there are signs that the meaning of the term “constitution” was beginning 
to change. Sentencing Charles, the High Court of Justice held that he was 
guilty of overthrowing the “rights and liberties of the people” according to 
“the fundamental constitutions of this kingdom,”8 a usage quite clearly con-
sistent with the ancient Roman meaning. By contrast, the charge sheet against 
James maintained that he had “endeavoured to subvert the constitution of 
the kingdom,” which adopts the modern sense of the term. This modern 
formulation had begun to make fitful appearances earlier in the century, 
though its invocation in 1689 marks the first time it had been used in official 
documentation.9

The modern formulation had appeared fitfully in English civil war pam-
phlets. An anonymous tract of 1643 in defense of the rights of Parliament, 
for example, systematically used “constitution” to mean the laws, customs, 
and practices that shape the political formation of the state. Entitled Touching 
the Fundamentall Laws, or Politique Constitution of this Kingdom, its author 
argues that fundamental laws not only regulate the relationship between the 
king and the people; they are also “things of constitution . . . ​giving such an 
existence and being by an externall polity to King and Subjects, as Head and 
Members, which constitution in the very being of it is a Law held forth with 
more evidence, and written in the very heart of the Republique, farre firm-
lier than can be by pen and paper.”10 Here, the author is plainly using “con-
stitution” to mean much more than merely the rights and responsibilities of 
governing officers; it signifies the manner of the makeup of the entire polity.

In medieval usage, then, the term “constitution” commonly followed the 
Roman meaning, retaining a clear distinction between formal enactment and 
customary source.11 The seventeenth century was a period of transition 
in which “constitution” was used in both senses without either meaning 
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becoming authoritative. Consequently, despite its earlier, more modern in-
vocation, the 1653 constitution of the Commonwealth of England, Scotland, 
and Ireland was called “The Instrument of Government.”12 And when John 
Locke drafted a framework of government for North Carolina in 1669, he em-
ployed the traditional Roman usage in designating his 120 regulations “The 
Fundamental Constitutions of Carolina.”13 It was not until the eighteenth 
century in Britain that the term “constitution” was regularly employed to ex-
plain the manner and conditions of governing. And it was not until the 
middle of that century that the expression “unconstitutional” first made an 
appearance in political discourse.14

Traditional usage of the term lingered even longer in continental Euro
pean regimes, with “constitution” (constitutio or Konstitution) designating a 
law promulgated by the Holy Roman Emperor until the late eighteenth 
century. By contrast, the term commonly applied to laws and customs regu-
lating the exercise of political power remained that of “fundamental laws” 
(leges fundamentales or Grundgesetze).15 In France, it was Emer de Vattel who 
first gave it a modern meaning when, in 1758, he defined “constitution” as 
“the fundamental regulation (le règlement fondamental) that determines the 
manner in which public authority is to be executed.”16

That the early eighteenth century marks the period of transition in Euro
pean discourse is exemplified by the influential essays of Henry St. John, Vis-
count Bolingbroke. Writing in 1733, Bolingbroke defined constitution as 
“that assemblage of laws, institutions and customs, derived from certain fixed 
principles of reason, directed to certain fixed objects of public good, that com-
pose the general system, according to which the community hath agreed to 
be governed.” He goes on to explain that constitutional government is esta
blished when “the whole administration of public affairs is wisely pursued, 
and with a strict conformity to the principles and objects of the constitution.”17 
Rationalizing the traditional while gesturing toward the modern, Boling-
broke’s definition encapsulates the sense of a term in flux.

Montesquieu: The Link between Traditional and Modern

The story of constitutional government reaches its apogee in Montesquieu’s 
The Spirit of the Laws of 1748. His monumental survey of the history of gov-
ernmental forms employed a standard typology of the main forms of 
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government—republican, aristocratic, monarchical, and despotic. But he was 
mainly concerned with explaining the principles through which they work: 
virtue in republics, moderation in aristocracies, honor in monarchies, and 
fear in despotisms. And the strength of each regime depended on the degree 
to which form and principle were conjoined.18

Montesquieu’s overall ambition was to discover the constitutional arrange-
ment in which order and liberty are best reconciled. Republican constitu-
tions might seem most likely to fit the bill, but he doubted they could realize 
their objectives in the modern world. Depending for their authority on the 
maintenance of a virtuous citizenry, republican constitutions work best in 
small, homogeneous, and well-integrated societies, which was not the type 
of world that was unfolding. Ancient republics were too small to protect 
themselves from external aggression, and modern republics were too big to 
protect themselves against internal vice.19 Accepting that “any man who has 
power is led to abuse it,” he maintained that the most important function of 
a constitution is to protect against this threat: “power must check power by 
the arrangement of things.”20

In pursuit of that ambition, Montesquieu concluded that there is “one na-
tion in the world whose constitution has political liberty for its direct pur-
pose.”21 This was that of modern England. The English constitution embodied 
this purpose because it provided for the distribution of power between the 
legislative, the executive, and the judicial: “When legislative power is united 
with executive power in a single person or in a single body of the magistracy, 
there is no liberty. . . . ​Nor is there liberty if the power of judging is not sepa-
rate from the legislative power and from executive power.” These three powers 
must be formed so that “as they are constrained to move by the necessary 
motion of things, they will be forced to move in concert.”22

Montesquieu was not describing the realities of eighteenth-century English 
government; he was presenting what Max Weber would call an ideal type of 
a constitutional form that could reconcile order and liberty. In this respect, 
his work is the pivot between traditional practices and modern ideas, between 
the governing arrangements that establish a basis for constitutional govern-
ment and the modern idea of constitutionalism.

The Spirit of the Laws may have taken the form of a historical study of sys-
tems of government, but its focus was on the modern world then emerging. 
This indicates its lasting value. Montesquieu provided us with the blueprint 
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of a new constitutional order that is neither a classical republic nor a noble 
aristocracy, and certainly not a feudal monarchy. His study of the history of 
governmental forms and principles is directed toward outlining the essen-
tial characteristics of the modern constitutional state. In signaling this shift 
from traditional to modern, Montesquieu converted the medieval practices 
of the mixed constitution into a modern institutional template based on a 
separation of powers. He achieved this only by an idealized reconstruction 
of British constitutional arrangements, but in doing so, as Judith Shklar 
surmises, he effectively made “the equivalent of a first draft available to 
constitution-makers on a distant continent.”23

The Modern Idea of Constitution

The idea of the constitution as a written text that establishes and limits the 
powers of government is an invention of the late eighteenth century. It was 
devised and implemented in North America, adopted in revolutionary 
France, from where it was extended to much of the European continent and 
subsequently across the world.

Constructed by the emerging bourgeoisie as a tool for overthrowing he-
reditary monarchies, the constitution became a key symbol of modernity. For 
liberals the struggle for a modern constitution was the great political issue 
of nineteenth-century Europe. “Such high expectations were attached to it,” 
explains Dieter Grimm, “that innumerable people were prepared to risk their 
careers, their property, their freedom and even their lives for it.” That pro
cess reached its culmination at the end of the First World War, when, fol-
lowing the collapse of European empires, the adoption of a modern type of 
constitution prevailed across much of the continent and subsequently ex-
tended to “parts of the world subject to European influence.”24 Such was the 
prestige attached to the concept that during the twentieth century even so-
cialist states formed in revolutionary circumstances recognized the benefits 
of adopting it. Only in the country that inspired Montesquieu’s reflec-
tions on the virtues of constitutional government have its attractions been 
resisted.

Yet this synopsis conceals a more complicated history. Even before late 
eighteenth-century revolutionary upheavals, documentary constitutions had 
been adopted in many states. Some were “scraps of parchment dependent 
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from day-to-day upon a king’s pleasure”; others were “compacts between citi-
zens of free communities”; and between these two poles were “a welter of 
charters, statutes, bulls, treaty clauses, political testaments, pragmatic sanc-
tions, manifestoes and mere undertakings that had managed to stick like 
burrs to the body politic on its way down the ages.”25 Often, these documents 
were struck off as concessions made by rulers at moments of crisis. Far from 
signaling comprehensive reconstruction, they were mostly mere modifica-
tions to the old order.

Even after 1789, the picture across Europe remained messy.26 In the de
cade that followed its revolutionary upheaval, France became an elaborate 
laboratory of constitutional experiment but one that culminated in Napo-
leon’s coup d’état of 1799 and his coronation as emperor in 1804. What fol-
lowed was the conversion of much of Europe into dependent republics and 
subservient monarchies.27 And although the principle of the written consti-
tution was generally accepted after the Bourbon Restoration of 1814, few 
nineteenth-century European constitutions were free acts of the people; in 
reality, they amounted to not much more than concessions wrested from 
authoritarian rulers. Such “legitimist” constitutions sought in effect to rees-
tablish order while staving off the twin evils of revolution and republicanism.28 
Consequently, modern constitutional democracies were not established on 
any significant scale until the creation of nation-states from the bowels of 
collapsed empires at the end of the First World War.

The basic principle of the modern constitution is that it is drafted by elected 
representatives of the people meeting in a constituent assembly with the pur-
pose of establishing a regime of limited government that respects the funda-
mental rights of the individual. This modern type was widely instituted only 
in the twentieth century. It was commonly drafted at moments of crisis when 
discontent was being expressed not just about the character of the ruler but 
also about the entire system of rule. The constitution thus sought to rejuve-
nate the political life of the nation on new founding principles.

Like the early modern proponents of fundamental law who argued that the 
commonwealth was based on some original contract by which the people be-
stowed a limited authority on the ruler,29 the drafters of modern constitu-
tions also gained inspiration from the works of social contract thinkers. But 
whereas the former sought to restore some mythical ancient constitution,30 
the latter looked to the future for the realization of their ambitions. And 
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whereas the former invoked natural rights to measure the legitimacy of 
the law, the latter sought to convert ideal principles into positive constitu-
tional law.

This last innovation has had the most profound impact. The enactment of 
a modern constitution inscribed a hierarchical principle in the legal order. 
Whereas law had once been defined as the commands of the sovereign 
authority—in the ancient meaning, the ruler’s “constitutions”—those com-
mands were now subservient to the rules of the constitution. Once the con-
stitution determines the competencies of the institutions of government, 
including those of the law-making power, then that law-making power must 
ipso facto be limited. And to be effective, that constitution must be legally 
binding.

The modern constitution takes effect as fundamental law. Promulgating a 
set of norms about the legitimate scope of norm-making, it takes precedence 
over all other forms of law. Once this principle is established, so too is the 
principle of constitutional jurisdiction. That is, the judiciary is entrusted with 
the responsibility of acting as “guardian of the constitution.” In Montes-
quieu’s worldview, the judges were “only the mouth that pronounces the 
words of the law, inanimate beings who can moderate neither its force nor 
its rigor.”31 Once judges acquire the power of review to nullify the effects of 
laws made by the legislature on the basis that they infringe the rules and 
principles of the constitutional text, however, their role is transformed. In 
effect, the judiciary emerges as a new type of political actor.

These juridical innovations show why the modern idea of the constitution 
is not simply a rationalizing mechanism, a device by which the terms of le-
gitimate governing are specified in documentary form. This innovation marks 
a much more fundamental shift in the foundations of political authority. The 
constitution, no longer regarded as an inheritance, is now the product of mo-
mentous decision, a decision by “the people” who by an act of “constituent 
power” have authorized the very terms by which they are to be governed. It 
is at this moment, when the people are acknowledged as the ultimate source 
of constitutional authority, that “the state” acquires its modern meaning as 
the regulatory idea in which the people of a defined territory, through its es-
tablished apparatus of rule, governs itself.

This modern worldview distinguishes between public and private, between 
what is of collective interest and what remains a matter of private responsi-
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bility. The boundary between public and private remains one of continuous 
contestation that cannot easily be resolved by constitutional texts. But having 
brought new clarity and precision to the forms of government, the modern 
constitution leads to that issue gradually being fought out through competing 
theories of constitutional interpretation.

Constitutional Authority

It is tempting to treat the modern constitution as marking a clean break with 
the traditional idea of a constitution as an evolving set of customary prac-
tices. Yet this cannot be assumed. The constitution might proclaim that the 
state’s authority rests on a body of general liberal democratic principles in-
scribed in that text, but the constitution itself cannot guarantee their real-
ization. The degree to which those principles are made real depends on the 
extent to which dominant political actors accept that the constitution has nor-
mative force.

This explains why idealized normative claims made of the constitution 
have often been met with skepticism. In the 1790s, a powerful attack on the 
entire enterprise was launched by the French counter-revolutionary thinker 
Joseph de Maistre. Pondering over the essential features of the constitution 
specified in what he called Paine’s “evil book on the rights of man,” he de-
claimed that “it would be difficult to get more errors into fewer lines.” The 
belief that “a constitution can be made as a watchmaker makes a watch,” he 
asserted, was one of the greatest errors of Enlightenment thought, not least 
because “the constitution of a nation is never the product of deliberation.”32 
For de Maistre, the break marked by such an exercise in reconstitution could 
never establish anything new; at best, it could only amount to a formal dec-
laration of rights that were already present within the regime.

These arguments were controversial, not least because they were tied to his 
firm belief in divine power and an objective sense of the good. But even 
without the theology, his arguments have force. The constitution of a state, 
de Maistre was arguing, expresses the political unity of a people, a sense of 
unity that is revealed through the actual practices of governing rather than 
in the formal rules and principles of some text.

Similar arguments were made by Edmund Burke and G. W. F. Hegel. Burke 
also defends the traditional conception of the constitution as a set of 
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customary practices, though he does not grant it authority merely because 
of its longevity. Claiming that any constitution must derive its authority from 
the good outcomes it produces, he maintains that a constitution most worthy 
of respect has proved its value over many generations. In a metaphor also 
adopted by de Maistre, he suggests that “an ignorant man, who is not fool 
enough to meddle with his clock, is however sufficiently confident to think he 
can safely take to pieces, and put together at his pleasure, a moral machine of 
another guise, importance and complexity, composed of far other wheels, 
and springs, and balances, and counteracting and co-operating powers.”33

Recognizing the value—indeed the necessity—of continuous innovation, 
Burke sees the importance of constitutional renewal while ruling out the pos-
sibility of radical change.34 Hegel makes a similar claim, stating that it is 
impossible to “make” a constitution because, properly understood, a consti-
tution “only develops from the national spirit.”35 Adhering to the traditional 
conception of a constitution, these writers emphasize that a political constitu-
tion must continue to evolve, just as the way of life of “a people” or “a nation” 
evolves. Constitutions, they maintain, can no more be made than lan-
guage is made.

There is a core of good sense in Burke and Hegel’s arguments. We need 
only consider Germany’s first experiment in social democratic constitution-
making following its defeat in the First World War and the abdication of the 
kaiser. On paper, the Weimar Constitution of 1919 is a social democratic 
model from which many states have subsequently borrowed. But in the tur-
bulent political and economic conditions of the 1920s, it spectacularly failed 
to establish its authority. Destined to be an idea seeking to become a reality, 
the constitution appeared to have established a republic without republicans, a 
constitution without constitutionalists, and a democracy without democrats—
at least in sufficient numbers to establish its authority as a constitutional and 
democratic republic. And thirteen years later, following Hitler’s appoint-
ment as chancellor in 1933, it was entirely subverted through constitutional 
means. In 1967, the German jurist, Ernst-Wolfgang Böckenförde, wrote, 
“The liberal, secularized state draws its life from presuppositions that it 
cannot itself guarantee.”36 Widely debated in German constitutional circles, 
the Böckenförde dictum expresses the critical point that de Maistre, Burke, 
and Hegel had earlier emphasized.
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The evolution of the term, we might conclude, shows that traditional and 
modern conceptions of a constitution have different meanings and orienta-
tions and draw on different sources of normative authority. The traditional 
focuses on the ethos of a people, the modern on the will expressed in their 
power to make a constitution. The traditional draws its authority from con-
tinuity with the past, while the modern marks a rupture and looks toward 
the future. As the pace of social, economic, and technological change accel-
erates, the authority of the traditional conception diminishes. But in seeking 
to break with the past, the modern is obliged to acknowledge that it cannot 
establish its authority unless its subjects, many of whom have absorbed the 
earlier traditions, accept its proclaimed principles.

Yet criticism of the modern idea of the constitution does not just come 
from traditionalists. It has also been critiqued by radical scholars who attri-
bute the invention of this new piece of political technology to underlying 
changes in economic power relations. In the nineteenth century, such claims 
were powerfully advanced by Henri de Saint-Simon, Lorenz von Stein, and 
Ferdinand Lassalle, who in their various ways all argued that constitutional 
innovation was a mere surface phenomenon and that the real basis of the con-
stitution was the material conditions of society and its system of property 
relations.37 And in the early twentieth century, exponents of the new disci-
pline of political science explained this innovation as a method of legitimating 
changes in coercive political power relations that were leading toward 
centralization, unification, and uniformity.38

Such materialist critiques might be important, but they cannot fully cap-
ture the significance of this change. The emergence of the modern constitu-
tion cannot be satisfactorily explained without going beyond material factors 
and considering change in symbolic representation. Such changes are brought 
about not only by developments in the means of production or in the tech-
niques of coercion but also in the methods of interpretation and techniques 
of ideological reproduction.



Chapter 2

The Ideology of 
Constitutionalism

CONSTITUTIONALISM is a method by which we shape a cluster of be-
liefs and cultural symbols into a meaningful arrangement, thereby making 
it available for purposive action. In this respect, like liberalism and nation-
alism, constitutionalism is an ideology.1 The ideology of constitutionalism was 
a key element of eighteenth-century Enlightenment philosophy, becoming 
the driving force of liberals for whom the struggle to establish a constitution 
was the great political issue of the nineteenth century. Their aspirations have 
been eloquently expressed by Giovanni Sartori. Arguing that the struggle 
was not just for a document recording the basic form of government, he 
maintains that what these popular movements were demanding was clear. 
For them, the constitution meant “a fundamental law, or a fundamental set of 
principles, and a correlative institutional arrangement, which would restrict 
arbitrary power and ensure a ‘limited government.’ ”2 Following its invention 
in the late eighteenth century, the constitution became intrinsically linked to 
the ideology of constitutionalism.

From this enlightened perspective, “constitution” is an evaluative notion 
incorporating the positive and highly emotive properties of freedom, justice, 
and democracy. In the century following its invention, Sartori argues, this 
normative conception was well understood and widely accepted. A consti-
tution, in this sense, contains two essential elements: a framework of gov-
ernment and a charter of rights. Any document establishing a framework of 
government without such a charter is not a constitution. Critical to the 
concept is its purpose, its telos, which is to protect basic liberties. The insti-
tutional arrangements of government must therefore be so configured as to 
secure their protection, an arrangement reinforced by defining those lib-
erties in a charter. Once that purpose is apparent from the institutional 
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arrangement, the constitution can be established as the fundamental law. 
The very concept of the constitution, he maintains, incorporates this essen-
tial garantiste element.

During the early decades of the twentieth century, Sartori argues, this ac-
cepted understanding of the constitution was lost. One reason is due to the 
growing influence of legal positivism in late nineteenth-century European ju-
risprudence. Continental jurists, “anxious to put their rationalistically trained 
juridical consciences at ease by finding a ‘universal’ definition of constitution,” 
found it expedient to separate the universal trait—the form of government—
from the garantiste component. Once adopted as a matter of legal science, 
“constitution” became detached from constitutionalism. The impact of this 
rupture was reinforced by the political changes of the 1920s. In this environ-
ment, so-called feeble politics gave way to intense politics or, from a different 
angle, “the peaceful-legalitarian approach to political relationships was giving 
way to a warlike view of politics.” Political terminology became abused and 
corrupted, and the concept of a constitution was converted into an ambiguous 
term with two very different meanings.3

Sartori might be right about the significance of the political changes of the 
early twentieth century, but he fails to explain that what he calls the era of 
“intense politics” was also the period when European regimes were demo
cratized. This development throws into relief the ambivalent relationship 
between constitutionalism and democracy. Constitutionalism—and constitu-
tion in Sartori’s understanding—is exposed as a bourgeois liberal ideology 
that protects established rights against the will of enfranchised majorities. 
A constitution, he explains, “is neither an arbitrary stipulation, nor some-
thing to be discovered in the ‘popular mind’ of semi-literate majorities.” 4

The objective of Sartori’s study is to restore the bond between the term 
“constitution” and the ideology of constitutionalism. He emphasizes that the 
term must have a precise normative meaning, revealed by historical experience 
combined with rational argument. Warning us not to confuse a homonymy 
with a homology, “the noun with the concept, or . . . ​the Latin constitutio 
with our ‘constitution,’ ” he claims that the modern meaning of the word only 
begins in the eighteenth century when “constitution” begins to stand for the 
principle of “limited government.” The term “was re-conceived, adopted 
and cherished not because it merely meant ‘political order,’ but because it 
meant much more, because it meant ‘political freedom.’ ”5 Constitution refers 



40� Against  C onstitu tionalism

to the adoption of a framework of government organized through law for the 
purpose of restraining the exercise of arbitrary power.

Because the twentieth century brought confusion leading to the loss of the 
constitution’s normative meaning, adjectival qualifiers must apparently now 
be appended. Sartori distinguishes between three types: garantiste, nominal, 
and façade constitutions. Only the former is a constitution properly so called. 
Nominal constitutions simply express the form of government of a state; they 
organize but do not restrain the exercise of political power. They simply de-
scribe the system of government. Façade constitutions are even more dan-
gerous. Offering no reliable guide to how power is actually exercised, they 
are merely for show. Since their garantiste aspects are ignored, the regime 
might have adopted a constitution, but it will lack the practice of constitu-
tional government.6 So too, Sartori suggests, does a regime with a nominal 
constitution. If that constitution confers arbitrary powers on the government, 
then a law-governed regime has not been established. Constitution without 
constitutional government is meaningless.

Writing in the 1960s, Sartori was warning that contestation over the very 
concept of “constitution” meant losing sight of its precise normative conno-
tation. Whenever the term loses its link to constitutionalism, it is corrupted.

The Rule of Law and the Rechtsstaat

The modern idea of the constitution, Sartori argues, was prescribed by the 
Enlightenment philosophy of constitutionalism. Its overriding purpose was 
to protect and promote individual liberty by ensuring that the coercive powers 
of government are strictly confined. The method of achieving this objective 
has been to adopt a constitution that ensures that governing authorities act 
in accordance with known general rules. By virtue of institutional design, 
we establish a “government of laws, not of men.”7 Constitutionalism thus 
seeks to preserve individual liberty by promoting “the rule of law.”

But the rule of law is a highly ambiguous notion. Coined during the 
nineteenth century and extolled by Albert Venn Dicey as a defining char-
acteristic of the British constitution, the term was invoked to explain the 
importance of certain English governing practices that run counter to the 
modern idea of the constitution. Acknowledging that the rule of law ex-
pressed such liberal principles as equality before the law and the necessity of 
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promulgating law as general rules of conduct, Dicey also emphasizes that it 
was the distinguishing feature of Britain’s unique and superior constitu-
tional arrangements.

The great strength of the British constitution, he explains, is that its gen-
eral principles are the product of “judicial decisions determining the rights 
of private persons in particular cases.” Its unique character rests on the fact 
that it is a “judge-made constitution,” that its principles are generalizations 
inferred from judicial decisions and that, contrary to the modern constitu-
tion, in which rights are assumed to derive from the text, these rights are in-
ductions that are “inherent in the ordinary law of the land.” These practices 
might not have been codified in a document specifying “those declarations 
or definitions of rights so dear to foreign constitutionalists” but that it had 
evolved and “gradually framed the complicated set of laws and institutions 
we now call the constitution” conferred distinct benefits. Obliged by the stress 
of circumstances to advocate a modern constitution, foreign constitutional-
ists had become preoccupied with specifying rights in texts and were insuf-
ficiently attentive to the necessity of ensuring effective remedies. The English 
Habeas Corpus Acts, by contrast, might “declare no principle and define no 
rights, but they are for practical purposes worth a hundred articles guaran-
teeing individual liberty.”8

Dicey recognizes that maintaining a close link between rights and reme-
dies need not be inconsistent with the adoption of a modern constitution. The 
problem arises because once rights are felt to exist only when declared in a 
written document, they can all too easily be suspended. Where, by contrast, 
“the right to individual freedom is part of the constitution because it is in-
herent in the ordinary law of the land, the right is one that can hardly be 
destroyed without a thorough revolution in the history and manners of the 
nation.”9 Adherence to the traditional idea of a constitution, he concludes, 
offers the best guarantee of rights protection.

These ambiguities are compounded when one compares the analogous 
German concept of Rechtsstaat. This concept came into common usage 
during the first half of the nineteenth century but in rather different political 
circumstances. In most Continental countries, explains Friedrich Hayek, 
“two hundred years of absolute government had, by the middle of the eigh
teenth century, destroyed the traditions of liberty.” By the time liberal ideas 
of governing according to law had developed into a political movement, a 
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powerful centralized administrative machinery had already been built, and 
this “bureaucracy concerned itself much more with the welfare . . . ​of the 
people than the limited government of the Anglo-Saxon world either could 
or was expected to do.”10 The concept of Rechtsstaat was invented by German 
jurists to reconcile modern demands for individual liberty with an already 
established tradition of authoritarian government.

The liberal idea of Rechtsstaat was inspired by the work of Immanuel Kant. 
In his Rechtslehre, Kant argues that the three basic powers of the state—
legislative, executive, and judicial—can be likened to the three propositions 
in a practical syllogism. The major premise expresses the law enacted by sov-
ereign will, the minor premise comprises the executive command to act ac-
cording to the law, and the conclusion contains the legal judgment as to the 
rights and wrongs of each particular case. Kant’s claim is that legislative and 
executive acts are mere sources of law: “true” law was to be found in the syn-
thesis of judicial decision.11 He, in effect, offers a rationalized sketch of the 
underlying logic of what was later to be Dicey’s account of the rule of judi-
cature. But the practical challenges facing German jurists were far removed 
from Kant’s idealized presentation.

These challenges led to competing conservative and liberal expressions of 
the Rechtsstaat principle. The conservative version sought only to ensure that 
the state is organized according to formal rational principles; it was there-
fore open to the criticism that Rechtsstaat principles were simply placing the 
cloak of legitimation around an authoritarian regime. Liberals, by con-
trast, argued that rational organization of the state was not sufficient; its 
policies and practices must also ensure the protection of liberty, secu-
rity, and property.12 Tensions between these variants came to a head in the 
1848 revolution. The Paulskirche national assembly, which proposed a 
modern constitution, saw the Rechtsstaat as the embodiment of Enlight-
enment constitutionalism. But following the failure of that movement, the 
idea of the Rechtsstaat that circulated during the latter half of the century 
became an ambiguous compromise between liberalism and monarchical 
authoritarianism.

The basic values of the Rechtsstaat were further compromised by the 
growing dominance of legal positivist jurisprudence. In this, the state was 
conceived as a legal person embodying sovereign authority, an idea anathema 
to any notion that rights-bearing individuals might impose limits on the 
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state’s authority. Once rights were regarded as the creation of objective law, 
the concept of the Rechtsstaat became subsumed in a broader concept of Sta-
atsrecht. The Rechtsstaat principle thus implied only that the state and its 
agencies must act in accordance with the promulgated rules. To the extent 
that a broader, liberal conception lived on in German jurisprudence, it could 
only take the form of political aspiration.13

A further important distinction must be drawn between common law and 
continental conceptions. For Dicey, the rule of law means the rule of ordi-
nary law: equality before the law means equal subjection to one law equally 
administered by the ordinary courts. It means that “every official, from the 
Prime Minister down to a constable or a collector of taxes, is under the same 
responsibility for every act done without legal justification as any other cit-
izen.”14 However, throughout continental Europe, officials were subject to an 
evolving administrative jurisdiction rather than accountable to the ordinary 
courts. This was justified on the grounds that “disputes over administrative 
acts require a knowledge both of branches of law and fact which the ordi-
nary judge . . . ​cannot be expected to possess.” But it was also believed, ex-
plains Hayek, that “disputes about the lawfulness of an administrative act 
cannot be decided on as a pure matter of law, since they always involve is-
sues of government policy or expediency.”15 For Dicey, this continental 
notion of administrative law “rests on ideas foreign to the fundamental 
assumptions of our English common law, and especially to what we have 
termed the rule of law.”16

It was already apparent at the time he wrote that Dicey had grossly under-
estimated the extent to which Continental administrative jurisdiction had 
been regularized as a special system of law.17 Yet he resolutely stuck to his 
argument long after the emergence of evidence contradicting his claims. He 
also held on to his romanticized beliefs in the constitutional value of the rule 
of law long after he admitted they no longer matched the governmental con-
ditions of his time. In his lectures on law and public opinion in England, pub-
lished twenty years after Law of the Constitution, he charts a shift from the 
era of individualism (1825–1870) to collectivism (1865–1900). He character-
izes this as one of steady decline in which “faith in laissez faire suffered an 
eclipse,” and the mechanisms for protecting individual liberty were eroded.18 
In the extended introduction to his last edition of Law of the Constitution in 
1915, the implications of this for the rule of law became clear. Veneration of 
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the rule of law, he concludes, is now suffering “a marked decline” because En
glish law is being “officialised” by legislation passed under the influence of 
“socialistic ideas.”19

Dicey had to concede that the rule of law, that genius of traditional En
glish constitutional practice, was being undermined by structural changes 
in government. Only modern constitutional reconstruction could preserve 
the values that the rule of law sought to uphold. Dicey poured scorn on the 
benefits of modern constitutional arrangements, on charters of rights and ju-
risdictions that sought to establish a liberal Rechtsstaat. But this could not 
prevent an emerging liberal consensus that in the modern world of demo
cratic government this was the sole means of promoting constitutionalism.

The Doctrine of the Separation of Powers

Montesquieu’s great achievement was to have based the justification for 
modern liberal government on an institutional doctrine concerning the need 
for separated powers. This doctrine had a profound influence on American 
and French revolutionaries. Having asserted that all political power emanates 
from the people, their revolutionary task was to design a system of govern-
ment on the principles of delegated authority and the accountability of of-
ficeholders to the people. The republican solution was the doctrine of the 
separation of powers. But revolutionaries soon found that the apparent sim-
plicity of this doctrine was deceptive.

Separation of powers had been devised as the alternative to the idea of 
mixed government. Mixed government, a central theme of what had been 
called “medieval constitutionalism,” was the idea that the institutional ar-
rangements of government should ensure that all major interests in society 
were represented. Revolutionaries rejected this on the ground that it would 
mean the retention of power by monarchical and aristocratic factions. Being 
antithetical to republicanism, mixed government was off the agenda.

Some in the revolutionary vanguard did suggest establishing a regime of 
balanced government rather than a strict separation of powers. But their pro-
posals were opposed by republicans who felt that the idea that institutions of 
government would provide a series of checks and balances on one another 
effectively introduced an aristocratic principle into modern constitution-
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alism. In postrevolutionary debates, these theories of balanced government 
and separation of powers presented themselves as rivals for the mantle of 
American constitutionalism.

In 1776, the doctrine of the separation of powers represented republicanism 
in its purest form. It expressed a new type of constitutional design that, rather 
than being inherited from the traditions of British government, was devised 
to accord with first principles. Separation of powers arose from the principle 
that governmental power must be susceptible to control by the people. Each 
branch of government—legislative, executive, and judicial—must acquire its 
mandate from the people, each must keep within its constitutionally con-
ferred powers and, since they acquired authority from delegation by the 
people, each must be elected and subject to regular recall.

This doctrine was enunciated in several state constitutions and declara-
tions of the period. In 1776, the framers of the Constitution of Virginia, for 
example, declared: “The legislative, executive and judiciary departments shall 
be separate and distinct, so that neither exercise the powers properly belong 
to the other: nor shall any person exercise the powers of more than one of 
them at the same time.”20 Yet this constitutional theory was soon superseded 
by the idea that instead of complete separation, a constitutional order should 
establish a system of checks and balances.

The main problem with the separation of powers doctrine was to deter-
mine the limits of legislative power. Legislative power was to be supreme in 
that its decisions could not be challenged by any other institution of govern-
ment. But it was also accepted that, if constituent power was vested in the 
people, the legislature exercised a delegated power that must necessarily be 
limited. It was, after all, in opposition to the British assertion of the absolute 
legislative authority of the Crown-in-Parliament that American indepen
dence was asserted. How, then, might a supreme but limited legislature be 
constituted?

The solution was the theory of checks and balances. Balancing the three 
powers against one another would prevent arbitrariness in government and 
secure liberty. The theory was developed by the Federalists in opposition to 
the republican theory of separation. It is most clearly articulated by Madison 
in Federalist 47, who notes that one of the republican objections to the 1787 
Constitution was its supposed violation of the separation of powers. That 
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objection arose because, in the Constitution, the several departments “are 
distributed and blended in such a manner as at once to destroy all symmetry 
and beauty of form,” and this exposes some parts of the edifice to “the danger 
of being crushed by the disproportionate weight of the other parts.” Madison 
avers that this notion of strict separation misconstrues Montesquieu’s argu-
ment, whose true meaning was that “where the whole power of one depart-
ment is exercised by the same hands which possess the whole power have 
another department, the fundamental principles of a free constitution are 
subverted.”21

The critical disagreement was over judicial review. In the republican doc-
trine of the separation of powers, no one branch has the authority to inter-
vene in the functions of another. On this basis, judicial review, like the power 
of the executive to veto legislation, is impermissible. The principle of sepa-
rated powers is therefore a necessary but not sufficient basis for the doctrine 
of judicial review. As Hamilton explains in Federalist 78, judicial review can 
be justified only by modifying the doctrine of a pure separation of powers 
according to the Federalist principle of balanced government. If the Con-
stitution is to be established as higher-order law, it seems incumbent on the 
judiciary to disapply or refuse to enforce laws that conflict with the Consti-
tution. Tellingly, such a principle is not universally accepted by modern regimes 
establishing constitutions on the principle of the separation of powers.

The federal Constitution of 1787 represented the victory of the theory of 
the balanced constitution over the republican doctrine of separation of 
powers.22 The American model established a moderated system of separated 
powers reinforced by checks and balances built into the Constitution. During 
the early nineteenth century, this was contested by Jeffersonian republicans 
asserting that the balanced constitution introduced elements of restraint that, 
independent of popular power, could yet impose restrictions on the direct 
representatives of that power. Republicanism, Jefferson had explained, meant 
the control of the people over their government, and mechanisms like judi-
cial review were incompatible with a republican constitution that affords each 
branch of government equal power. If the people are the only legitimate 
agency of control, all branches of government must be popularly elected and 
subject to regular recall.23 This debate rumbled on; it was not until after the 
Civil War of the 1860s that the Federalist principle could truly be said to have 
triumphed.
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The American experience of constitutional design can be contrasted with 
the French. In the American case, the main objective had been to break from 
the authority of the British Crown, resulting in the adopted Constitution bol-
stering an already-established social order. But the purpose of the French 
Revolution had as its much more radical aim the eradication of the old order 
in its entirety. The Declaration of the Rights of Man and the Citizen had enun-
ciated the principles on which the new order was to be established, albeit 
with juridical implications that then were only latent. With respect to con-
stitutional design, Montesquieu’s doctrine of the separation of powers was 
also a powerful influence, evident in the Declaration, announcing in Article 
16 that “any society in which the guarantee of rights is not assured, nor the 
separation of powers secured, has no constitution.” But unlike in the 
United States, Rousseau’s ideas were equally important. Law, he argued, is 
an expression of the general will, by which he meant a “common interest” 
that unites the sovereign people. This sovereign will of the people is exercised 
through legislative power. Rousseau recognized that the executive powers of 
government could and should be differentiated, and also that legislative power 
is absolute and inviolable.24 He therefore rejected theories of balanced gov-
ernment if that meant that institutions were invested with the power to check 
the legislature. And this meant that Montesquieu’s theory could only be ac-
cepted in its pure republican form.

Rousseau’s ideas on popular sovereignty had a powerful influence on 
French revolutionary thought, though with the significant modification that 
in a modern state—unlike Rousseau’s ideal of a small city republic—power 
had necessarily to be exercised by a representative assembly. Emmanuel-
Joseph Sieyes, the main architect of this modification, accepted that, as the 
sovereign power, the nation “cannot alienate or prohibit its right to will” but 
must entrust this power to its representatives. Sieyes distinguished between 
two categories of power: the legislative power to make laws and the constit-
uent power to determine the constitutional form of the state. The nation is 
the source of that power in both cases, but the ability of “extraordinary rep-
resentatives” acting as “a surrogate for an assembly of that nation” to make 
the constitution must be differentiated from the ordinary representatives of 
the people who are “entrusted with exercising, according to constitutional 
forms, that portion of the common will that is necessary for good social 
administration.”25
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In other respects, Rousseau’s influence prevailed. French courts were not 
invested with the power to review legislation, nor could the civil courts 
engage in the review of administrative action.26 But the authority of these 
republican constitutional arrangements proved difficult to establish in the 
postrevolutionary context. After a turbulent decade, the path was prepared 
for the imperial ambitions of Napoleon.

Following Napoleon’s downfall, theories of balanced government were en-
tertained, most notably in the Charte of 1814 and through the influence of 
such jurists as Benjamin Constant, Pierre Royer-Collard, and François 
Guizot.27 But the basic principles of constitutionalism that continued to be 
debated in nineteenth-century France were then threatened by social, eco-
nomic, and political changes. Leading to the extension of democracy and the 
growth of governmental powers, these changes undermined the authority of 
the principles of both the separation of powers and balanced government.28 
In the process, the Enlightenment philosophy of constitutionalism, so influ-
ential with late eighteenth-century revolutionaries, came to be seen as the 
philosophy of an earlier era with little relevance to a new world of adminis-
trative government.

The Limitations of Enlightenment Constitutionalism

The coming of democracy in the twentieth century gave rise to what Sartori 
called “intense politics” and Dicey the “era of collectivism.” In this world of 
party government organized through the administrative delivery of public 
services, constitutionalism seemed an obsolete eighteenth-century philos-
ophy. Born of the conflict between the emerging liberal bourgeoisie and 
absolute monarchy, its attempt to establish limited, law-bounded, and liberty-
preserving government through the medium of institutional design seemed 
singularly unsuited to contemporary requirements.

It had long been accepted that the republican doctrine of the separation 
of powers could only work when governmental functions were restricted to 
defense, law and order, and the preservation of individual liberty. But as so-
cial conditions rapidly changed, so had the essential constitutional task. The 
challenge was no longer to fix the boundaries of a preexisting hierarchically 
ordered regime; it was to create conditions that could enable a democratic 
regime to flourish. In this environment, the range of governmental respon-
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sibilities extended greatly, transforming the task of maintaining a balance 
between legislature, executive, and judiciary. Founded on the assumption 
that the legislature posed the greatest threat to liberties, the ideology of con-
stitutionalism was upended when the so-called executive branch—the 
government—began to absorb many of the tasks of the other two. The two 
pillars of classical constitutionalism—separation and balance—had been 
erected on foundations of sand.

The task of subjecting government to law was also affected. The driving 
principle of the Rechtsstaat had force when the powers of the executive were 
limited by a legislature formed as a representative assembly of the people. But 
when the executive was also established on popular lines and, especially in 
parliamentary systems, came to control the legislature, restraints on govern-
mental action diminished. Even Dicey’s paean to the common law rang 
hollow: the rule of judicature, he suggested, could not be undermined without 
a revolution in “the history and manners of the [political] nation.” This is pre-
cisely what the coming of democracy brought about.

Constitutionalism, in short, was the expression of a bourgeois liberal phi-
losophy of governing that could not survive the age of mass democracy. In 
his defense of the ideology in the 1960s, Sartori acknowledges that assump-
tions about the fixity of its written form had to be revised. In an age of inter-
pretation, the idea of the “living constitution” had to be acknowledged but 
provided the telos of the document was maintained, constitutionalism could 
be adapted to these new circumstances. But Sartori was very concerned about 
more recently adopted constitutions. These, he argues, are invariably “bad 
constitutions technically speaking” in that they include “unrealistic prom-
ises and glamorous professions of faith on the one hand, and numberless friv-
olous details on the other.” Most importantly, some are “so ‘democratic’ 
that . . . ​they are no longer constitutions,” because the constitution must limit 
“the ‘will of the people’ concept of democracy just as much as it limits the 
will of the power holders.”29

Sartori was not alone in this assessment. During the twentieth century, 
the belief that the rise of democracy signaled the decline of constitution-
alism was widespread.30 Given the recent ubiquity of constitution-making, 
this might suggest that the constitution, having lost its historic purpose 
of limiting power, now merely performs the function of legitimating power. 
But is it possible that constitutionalism has been able to survive the era of 
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mass democracy by jettisoning its classical doctrines of institutional design 
and reinventing itself? Just as the meaning accorded to political freedom 
changes with each age, so too might the meaning of constitutionalism. Can 
the ideology of constitutionalism evolve and engage effectively with the 
challenge of specifying conditions of legitimate rule in the era of big govern-
ment? This is the issue that is taken up in Chapter 4, but first the nature of 
the political association that the constitution aspires to regulate must be 
considered.



Chapter 3

The Constitution  
of What?

CARL Schmitt began his treatise Constitutional Theory by noting that al-
though each entity has a constitution, no constitutional theory can be de-
rived from this fact. A proper grasp of the subject requires the meaning of 
the term “constitution” to be restricted to that of the constitution of the state. 
Our accounts of constitution and constitutionalism have proceeded on this 
assumption, but the nature of the state has been taken for granted. We must 
now examine the nature of the association which the constitution purports 
to constitute.

For a deeper understanding of constitutionalism, it is not enough to as-
sume that the state is the supreme authority, holding the means of coercion 
and the allegiance of its subjects. If the constitution is intended to impose a 
sense of right ordering over the exercise of public power, we cannot avoid ex-
amining the distinctive way in which the state itself organizes public power. 
This aspect is often overlooked in discussions of constitutionalism, not least 
because, owing to the unusual circumstances leading to the formation of the 
United States—the regime in which constitutionalism is most firmly in-
scribed—the Constitution was commonly assumed to have determined the 
character of its political association we now call the state. But the US experi-
ence is thoroughly atypical. To examine this issue more rigorously, European 
debates must be considered.

Elements of a General Theory of the State

The abstraction we call “the state” is the product of what Hobbes called 
“Powers Invisible,” by which humans “stand in awe of their own imagina-
tions.”1 The state creates a world of meaning comprising a regime of rights, 
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duties, powers, and liabilities. In common with the many institutions that 
shape modern life—the family, the church, the school, our system of mone-
tary exchange, and even our common language—we learn to organize our 
thoughts and actions with reference to them. And because they are such basic 
parts of the regular furniture of social life, we commonly act without being 
conscious of their founding assumptions.

Conjured into existence through these assumed meanings, the state pos-
sesses the capacity to exert a powerful performative influence on the lives of 
its subjects, not least through powers of coercion that range from the impo-
sition of tax liabilities to imprisonment for criminal behavior. Yet the state 
should not be equated with its coercive powers, these being mere effects of 
its existence. And it is this melding of idea and impact that led Georg Jell-
inek to conclude that the state has two essential aspects: the normative (Recht: 
right) and the material (Macht: power). In combination, these two aspects 
establish what Jellinek called “the normative power of [political] reality.”2

The state is the notion that must be presupposed to envision a modern po
litical reality. It enables us both to make sense of a political world created 
through a collective act of imagination and to express this materially as an 
institutional configuration that organizes a territorially defined mode of asso-
ciation. This conjunction yields “the constitution of the state.” As a constituted 
order, the state has three main elements: territory, the state as an independent 
and bounded land area; people, the state as an aggregation of members of 
the association—subjects / citizens—within that territory; and ruling authority, 
the state as the institutional apparatus of rule that secures its powers to 
govern the subjects of that territory.

The first element asserts that the state exists by acquiring control over a 
defined portion of the earth’s area (Staatsgebiet). The entire land area of 
today’s world is divided up between two hundred or so states, each of which 
claims an exclusive governmental jurisdiction within a defined area. Without 
this territorial jurisdiction, there is no state; sovereign authority is territori-
ally bounded. Tracing the historical evolution of state formation, Schmitt ar-
gues that the process began with a land grab: “Not only logically, but also 
historically, land-appropriation precedes the order that follows from it.” After 
this, the land was divided into parcels of property, providing the foundation 
for productive activity. His point is that in its original meaning nomos signi-
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fied the constitution of “the original spatial order,” and this is “the source of 
all further concrete order and all further law.”3

Territory, then, is an essential aspect of the state. But does it follow that 
the state’s territorial boundaries are inviolable? This claim was explicitly ad-
vanced in the constitutions of postrevolutionary France. The Constitution of 
1791 asserted that “the kingdom is one and indivisible,” a claim strengthened 
in 1792 by a unanimous vote of the National Convention declaring that “who-
ever should propose or attempt to break the unity of the French republic . . . ​
should be punished by death.” 4 Such expressions fix the territory with an 
almost sacred character. But although this tells us something about the idea 
of the state in the French political imagination, it cannot be held up as a 
general principle of statehood for the simple reason that, as historical experi-
ence shows, state territories have been endlessly formed and reformed by pro
cesses of annexation, secession, and disintegration.5

The second element of state theory concerns subjects of the state (Staats-
volk). As an institution that organizes relations between people, the state does 
not exist unless there are people within that territory. Just as we assume that 
the state is a bounded territory, we also imagine the state as an expression of 
the political unity of its people. In this respect, the state is “the people.” But 
the set of relations formed by the people is complicated. In one sense, “the 
people” is the ultimate source of authority in the state, a principle most clearly 
visible whenever a constitution is drafted. When its preamble proclaims that 
“We the People . . . ​do ordain and establish this Constitution,” it refers to the 
people as the state. This is complicated for two main reasons. The first is that 
the authors of the constitution are also those over whom authority is to be 
exercised and who are bound in ties of allegiance to the state. This is the par-
adox of the founding, and it is not overcome by appealing to some general 
principle of “collective self-government.” The second is that the claim is largely 
symbolic; when this was proclaimed in 1787, for example, there was no sug-
gestion that all the inhabitants of the North American colonies formed part 
of “the people.”

One way to finesse such difficulties has been to distinguish between “the 
people” as an ideal expression of collective political unity and “the nation” 
as the actual group bound by common ties of race, language, customs, or his-
tory. This brings Jellinek’s two aspects of the state into closer alignment. 
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Viewed as a normative construct, the idea of the state as the people is the 
source of constitutional authority. But as a political reality, whatever authority 
that constitution acquires depends on the way in which common sentiment 
can be distilled from the social practices of ordinary life. Constitutional au-
thority is formally asserted in the name of “the people,” but it is actually de-
rived from the way that common language, shared customs, similarities of 
racial or religious identities, and collective historical consciousness bind the 
population of a defined territory in political unity.

Many studies have explained the ways in which these bonds are forged and 
reinforced. Scholars have suggested that a population conceives of itself as a 
nation by establishing “a large-scale solidarity, constituted by the feeling of 
the sacrifices that one has made in the past and of those that one is prepared 
to make in the future”; that is, they become part of an “imagined commu-
nity.” Such studies show that there is no naturalistic principle determining 
the territorial boundaries of states. Nations are made by political will. Or, as 
Ernest Gellner expressed it: “It is nationalism which engenders nations, and 
not the other way round.” 6 On the principle that the idea creates the po
litical reality, it might be said that the state makes the people.

The third element is the state as an expression of the institutions that make 
authoritative decisions. This is the state as the government, the set of institu-
tions established by the constitution and through which the will of the state 
is formulated and executed. The office of government is, in this sense, the ma-
chinery of the state. Its officers, those who assume legislative, executive, or 
judicial tasks, exercise sovereign powers as agents of the state.

This office of government must be distinguished from any particular ad-
ministration. Although the personnel of government regularly changes, 
whether through the election of a new administration or appointment of new 
officials, the office persists. But as the US Supreme Court emphasized in Poin-
dexter v. Greenhow (1885), the distinction between the government of a state 
and the state must also be observed. The Court emphasized that, although 
often treated synonymously in common speech, “the state itself is an ideal 
person, intangible, invisible, immutable” and must be distinguished from the 
government, which is only its agent.7 That ruling reinforced a decision the 
Court had earlier handed down in Texas v. White (1868), in which the acts of 
secession of southern states that led to the Civil War in 1861 were held to be 
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unlawful acts of usurping governments of the states and not acts of the states 
themselves. The Union of the States, Chase C.J. explained, was not an artificial 
contrivance: “It began among the Colonies, and grew out of common origin, 
mutual sympathies, kindred principles, similar interests, and geographical 
relations.”8

In the late nineteenth century, German jurists sought to redefine this idea 
of the state by claiming that the state, understood as the union of the elements 
of territory, people, and ruling authority, possessed a special type of corpo-
rate personality.9 This effectively equated the concept of the state with the 
third element, that of Staatsgewalt. Drawing a distinction between “state” and 
“society,” they conceived the state as the institutional apparatus that regu-
lates social forces and maintains political unity from social diversity.10 This 
positivist conception of the state as a legal person, a peculiarity of German 
state development, has been adopted by many jurists and political scientists, 
often with unfortunate consequences.

Whenever the idea of the state is reduced to any one of its three elements, 
it is impoverished. The state is not just a synonym for the office of govern-
ment—it is an abstraction that remains distinct from both government and 
governed. As an abstract entity encompassing territory, ruling power, and 
people, the state expresses the autonomy of the political worldview. It opens 
up a distinctive way of viewing the world, one comprising citizens and sub-
jects who are impressed with rights and duties and who adopt a particular 
manner of acting, reasoning, and calculating. That is, the state gives us ac-
cess to a political world of institutions and practices formed as an autono-
mous set of politicolegal relations. The contours of this scheme—the ways in 
which the state is constituted—are continually contested, but there cannot 
sensibly be an ongoing argument about meaning and significance without 
first positing the idea of the state.

Sovereignty

Sovereignty is a correlative expression of the state. The state and sovereignty 
are codependent: state as intelligible scheme and sovereignty its authority. 
And just as there is about the state, so too is there confusion about the 
meaning of sovereignty. This results from a failure to differentiate between 
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the concrete and the abstract, or between sovereign and sovereignty. Just 
as the meaning of state—from the Latin status, expressing a condition of 
stability—has evolved, so too has the concept of sovereignty.

The term “sovereign” was coined to denote the office of a ruler. A sover-
eign ruler was not legally obligated to any other power. The ruler’s “sover-
eignty” indicated the absolute character of the legal relationship between 
ruler and subject. This is a modern innovation: while medieval jurists had a 
clear sense of hierarchy, they lacked the abstraction that Jean Bodin was to 
call sovereignty.

In using this terminology, early modern jurists recognized that, whatever 
deference was paid to the king’s majesty, the ruler was not exercising personal 
power but occupying a representative office. The implications of this only 
emerged gradually. First, the monarchical image of the sovereign ruler was 
idealized. It was accepted that “the king can do no wrong,” but an idealiza-
tion of the office of the king led to its institutionalization. If the king could 
do no wrong, errors must be attributable to “evil counsellors.” The king might 
be beyond reproach, but his advisers must be rendered accountable. The next 
step was to acknowledge that “the king’s will” was an institutional will: the 
king spoke authoritatively through his council. In this way, the sovereign 
came to be seen not as a person but as a corporate office with the “sovereign” 
powers of government no longer inhering directly in the person of the ruler. 
These powers were to be exercised variously through the king-in-parliament, 
the king-in-council, the king’s ministers, and the king’s courts.

Institutionalization, internal differentiation, and corporatization of the of-
fice of the sovereign ultimately led to a distinction emerging between the 
sovereign powers of rule and the concept of sovereignty itself. Specifically, 
the powers of rule could be divided, but sovereignty—expressing the abso-
lute authority of the ruling power—could not. In 1576, Bodin marked this 
development, explaining that there is a “great difference between the state and 
the government of the state,” that is, between sovereignty and the sovereign 
powers of government. The distinction, he suggested, “seems to me more than 
necessary for the good understanding of the state of every commonwealth, 
if a man will not cast himself headlong into an infinite labyrinth of errors.”11 
Contemporary confusion comes from a failure to grasp this elementary point.

The significance of Enlightenment revolutions can now be explained. Over-
throwing the claim that sovereign right is bestowed from above by God, 
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they asserted that it was conferred from below by “the people.” But, as with 
the idea of the state, the people can exist qua “the people” only when the “sov-
ereign” office of government has been established. Since it is difficult to vin-
dicate the “sovereignty of the people” as a matter of historical fact, early 
modern social contract theorists, such as Hobbes, Locke, and Rousseau, 
sought a way out of the paradox by changing the basis of the argument. 
Treating the social contract not as historical fact but as a thought experiment, 
they posited the social contract as a symbolic expression of the passage from 
natural state to civil order. With its virtual character acknowledged, power 
is not actually delegated from the people—the multitude—to their governors; 
the contract simply signifies the creation of the imaginative world of “the po
litical.” This is a political world in which we imagine ourselves as members 
of a collective association in which, as citizens, we are impressed with rights 
and responsibilities.

On this understanding, it is tenuous to assert that the “people is sovereign.” 
If, as Schmitt believed, the sovereign refers to “the highest, legally indepen
dent, underived power,”12 then in this constituted world of the political and 
the state, no “underived” power can exist. But although the existence of a sov-
ereign might be contentious, the concept of sovereignty is not. Sovereignty 
comes into its own as a representation of the power and authority derived 
from the formation of this way of conceiving the world.

Sovereignty, then, vests neither in the ruler, nor in the office of government, 
nor in the people: it vests in the set of relationships established by these in-
stitutional actors. The trajectory of the idea of absolute authority moves from 
sovereign ruler, through the corporatization of the office, to a sense of sov-
ereignty conceptually quite different from the actual institutional arrange-
ments of government. Sovereignty expresses the autonomy and authority of 
this distinctively political way of viewing the world.

The Constitution of the State

Constitutionalism was originally designed as a method of establishing a re-
gime of limited government that could protect the basic liberties of the sub-
ject. But once the concepts of state and sovereignty are brought into the frame, 
maintaining such a constitutional order is seen to involve more intricate 
considerations.
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When Dieter Grimm explained that not all states have a constitution, but 
every state is constituted, he was drawing attention to the significant shift in-
volved in drafting documentary constitutions.13 His point is well taken, but 
our orientation is different. Constitutionalism concerns the appropriate form 
of the written constitution, but when we attend to the constitution of the state, 
we are directed to consider more precisely the way the state performs the in-
tegrative function of maintaining the political unity of a people. We are 
obliged to consider those factors that govern the traditional idea of the con-
stitution, those that shape and reshape collective political identity. And it is 
from this perspective that constitutionalism is most clearly an ideology: al-
ready assuming the legitimacy of the established social order, it takes as its 
purpose the maintenance of the liberties enshrined in that order.

These different orientations were rigorously appraised by constitutional 
lawyers in the Weimar republic. Unexpectedly thrown into a new world of 
social democracy bolstered by a written constitution, they engaged in a rich 
methodological debate. At its core, their debates over methods and direction 
(Methoden und Richtungsstreit) involved a dispute about the status of the 
Weimar Constitution. Of particular significance are the challenges jurists 
posed to a prevailing legal positivism that claimed its authority derives 
from the norms of positive law enunciated in the text of that Constitution.

The distinction between the written constitution and the constitution of 
the state was most explicitly drawn by Rudolf Smend. Viewing the state as the 
cultural expression of the collective life of a people, in Verfassung und Ver-
fassungsrecht (Constitution and Constitutional Law), Smend argued that the 
state’s main purpose is to promote the integration of a people as a political 
unity through a continuous exercise of nation-building. The state’s constitu-
tion acquires meaning through the immanent values of this integration 
rather than through legal interpretation of the formal rules of the written 
constitution.14

Schmitt’s Constitutional Theory makes a similar claim, but he sets it in a 
more comprehensive analytical scheme. Distinguishing between absolute and 
relative conceptions of the constitution, Schmitt argues that the relative is 
more prominent due to a modern tendency to view the constitution as a 
formal document that takes effect as fundamental law. He calls this a rela-
tive conception because many provisions in constitutional texts do not con-
cern fundamental matters. They are treated as “fundamental” only within 
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an “approach to law that is indiscriminately formalistic and relativistic” and 
which distorts understanding of the constitutional order of the state.15 It is 
only with reference to an absolute conception that a coherent constitutional 
theory can be generated.

Constitutional Theory presents a complex typology of six meanings of the 
absolute conception of the constitution but, replicating Jellinek’s two aspects 
of the state, they divide into two basic groups: the ideal and the existential. 
Schmitt’s objective is to expose the limitations of the ideal and accentuate 
the importance of the existential, but it is not necessary to accept his argu-
ment to recognize its utility.

The ideal sense presents the constitution as “a closed system of norms.” It 
sketches an idealized account of the normative legal framework of the office 
of government as “a unified, closed system of higher and ultimate norms” 
having the status of fundamental law. Schmitt argues that this normativist 
scheme conflates state, constitution, and law: rejecting Jellinek’s two aspects, 
the state is equated to the constitution and the constitution is equated to the 
legal order. The written constitution is assumed to embrace the constitution 
of the state. Presented as the “norm of norms,” it mirrors the legal order’s hi-
erarchy of norms.16

In assuming the authority of the constitution as a self-positing and self-
sustaining system of norms and equating it to state and law, this normativist 
account expresses the ideology of classical constitutionalism. Schmitt criti-
cizes it on the ground that it must ultimately rest its claims on an existing 
political will and specifically from an act of the “constitution-making power” 
that sustains its authority. He contrasts it unfavorably with the existential 
sense of the constitution as “the concrete, collective condition of political 
unity and social order of a particular state.” In this conception, the state “does 
not have a constitution . . . ​rather, the state is constitution.” So Schmitt also 
equates state and constitution. But in his understanding, it is the constitu-
tion of the state that determines the meaning of the formal constitution. And 
since the state is in constant flux, that formal constitution must similarly ex-
press “the principle of the dynamic emergence of political unity, the process 
of constantly renewed formation and emergence of this unity from a funda-
mental or ultimately effective power and energy.”17

Schmitt argued that the true meaning of constitution is revealed only 
through existential method. Prior to the enactment of a constitution there is 
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an existing order, a sociopolitical reality that expresses the organization of a 
group’s collective existence without which no constitution could be drafted. 
Schmitt’s sociological realism stands in direct opposition to classical consti-
tutionalism; in place of the normative scheme of the state, he asserts the pri-
macy of material forces.

Yet, neither the normativism of classical constitutionalism nor Schmitt’s 
materialist method fully engages with the dialectical aspects of the constitu-
tion of the state implied by Jellinek’s two-sided theory. The jurist who does is 
Hermann Heller. Heller recognizes that the state, a more fundamental unit 
than the constitution, is nevertheless a “legally organized, political power.” 
He argues that the state must adhere to legality both because of its essential 
integrative social function and also because it is needed to ensure its legiti-
macy. This double aspect is overlooked: “All the ideologists of force fail to rec-
ognize this power formation by law, while conversely all the pacifist ideolo-
gists do not want to recognize law formation by power.”18 Bringing the two 
elements into alignment, he offers a renovated account of the “normative 
power of reality.”

Heller maintains that the brute fact of power can only sustain itself by win-
ning belief in its justification. In this way, normality is transformed into 
normativity. But “alongside this normative force of the factually normal” is 
“the normalizing force of the normative.” By this he means that the consti-
tution formed by norms is able to establish its authority only on the founda-
tion of the material constitution. The relationship between normativity and 
reality is dialectical: “the content and validity of a norm are never determined 
merely by its text, and never solely by the standpoints and characteristics of 
its legislators, but above all by the characteristics of the norm addressees who 
observe them.”19

Heller’s state theory comprehends the tension between the formal and the 
material, between the written constitution and the constitution of the state, 
highlighting its juridical significance by distinguishing between positive law 
and “political right.” Schmitt recognized a similar distinction but maintained 
that the absolute constitution rested ultimately on an existential entity, the 
political unity of the people. For Heller, this material constitution is not 
simply a fact. “Every theory that begins with the alternatives, law or power, 
norm or will, objectivity or subjectivity,” he argues, “fails to recognize the 
dialectical construction of the reality of the state and it goes wrong in its very 
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starting point.” Once the power-forming quality of law is appreciated, the 
constitution cannot be treated “as the decision of a norm-less power.”20

Against the normativism of classical constitutionalism, Heller maintains 
that, although the constitution’s validity and efficacy can be logically distin-
guished, “they nevertheless apply to the same constitutional reality, in which 
the assertion of one [validity] always supposes the other [efficacy] at the same 
time.” Against the materialist account he argues that, although the state ex-
ists as an expression of collective political will, “without a normative act, a 
collection of people has neither a will capable of decision nor power capable 
of action, and at the very least it has no authority whatsoever.”21 The norma-
tive and material facets of constitutional order are mutually dependent.

These intense Weimar debates throw into relief the limitations of assuming 
the authority of the written constitution and the reasons why classical con-
stitutionalism is inadequate. Every text has a context and behind the consti-
tution is a rich history of the constitutional ordering of the state that illus-
trates how territory, people, and ruling apparatus have been drawn into 
alignment. Whatever authority the written constitution acquires must rest 
on the power of that narrative.



Chapter 4

The Path to 
Ordo-constitutionalism

WHEN George Washington was elected the first president of the United 
States in 1789, what were his powers? Article II of the 1787 Constitution vests 
executive power in the president but neither defines it nor the organizational 
form of executive government. It states only that the president shall be “Com-
mander in Chief of the Army and Navy,” has the power to nominate and, 
with the advice and consent of the Senate, appoint ministers and other offi-
cers, and that Congress can vest the power to appoint inferior officers in the 
president alone.

Three executive departments, headed by the secretary of state, the secretary 
of war, and the secretary of the treasury, were immediately established. 
Alexander Hamilton, as treasury secretary, supervised the largest department, 
of thirty-nine clerks, as compared with Thomas Jefferson’s five employees at 
the State Department. Excluding the military, Washington presided over a 
much smaller total staff in the federal government than the one hundred slaves 
who served him at his estate at Mount Vernon.1 This was a world in which “the 
government” could truly be defined as an “executive” and the doctrine of 
the separation of powers, the idea of balanced government, and the classical 
theory of constitutionalism all made sense.

Today, the federal government is organized into fifteen departments, sup-
plemented by a broad range of organizations, including the National Secu-
rity Council and the Office of Management and Budget, grouped within the 
Executive Office of the President. The federal government employs over nine 
million people, has a budget of over $4 trillion, amounting to more than 
20 percent of GNP, and assumes responsibility for a wide range of public ser
vices, including defense, homeland security, social security, health, educa-
tion, energy, agriculture, urban development, and environment. The range 
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and nature of the government’s powers have been completely transformed 
since the era in which the role of the executive was determined according to 
a three-branch theory of constitutionalism.

Such changes in the nature, scale, and organizational arrangements of gov-
ernment in the United States have been replicated across the world. Under 
these dramatically altered conditions, it is widely recognized that the three-
branch metaphor no longer offers an adequate account of the allocation of 
governmental tasks, and some have argued that the entire scheme of classical 
constitutionalism erects a barrier to understanding.2 What are the implica-
tions for contemporary understandings of constitutionalism?

I address this question first by considering how government growth al-
ters the character of the state and then by showing how, once it was realized 
that classical liberal ideals could not be met in an era of big government, 
neoliberals revised some of the basic assumptions of classical constitu-
tionalism and devised a project appropriate to the times. Recognizing that 
free markets and individual liberty could be preserved only by vigilant 
governmental action, they advocated a new role for the constitution, that of 
establishing an institutional order that could guarantee the maintenance of 
a well-functioning market system. This new role for the constitution modi-
fies the claims of classical constitutionalism and advances the philosophy of 
Ordo-constitutionalism.

The Character of the State

Jellinek’s grand synthesis of nineteenth-century German state theory con-
cluded that the state could be explained only by acknowledging its two es-
sential aspects—the normative and the actual, Recht and Macht, the formal 
and the material. How do these two dimensions of the state function in the 
era of big government? This was the question that remained just below the 
surface of the Weimar jurists’ debates over method. These debates, driven 
by the rise of what Sartori called “intense politics”—the coming of democ-
racy, the adoption of legislation as the primary vehicle of law-making, and 
the rise of governing in an administrative mode—were replicated across the 
Western world during the early decades of the twentieth century.

These developments generated a series of related crises in conceptions of 
law, constitution, and state. Law came to be understood simply as a set of rules 
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enacted by the legislature and mainly expressing the political will of govern-
ment rather than parliamentary deliberation. Parliamentary deliberation was 
further etiolated by virtue of primary legislation being increasingly supple-
mented by executive law-making through regulations, directives, and decrees. 
Variously referred to as the “statutorification of law” and “motorization of 
legislation,” these changes provoked wide-ranging debate about the nature 
of law in modernity.3

These changing forms of law gave rise to constitutional questions, espe-
cially as notions of the separation of powers and balanced government waned 
and governments responded to interwar crises with increased resort to emer-
gency provisions within the constitution. And these legal and constitutional 
developments in turn exposed even more basic dilemmas concerning the 
character of the modern state. Over many centuries, argues Schmitt, “the 
sweeping horizons of European jurisprudence” have been determined by two 
competing movements: “on the one side, to theology, metaphysics and phi-
losophy; on the other, to mere technical craft.” But in the twentieth century, 
threats no longer came from theology and only occasionally from meta-
physics; instead, they came from “an untrammeled technicism which uses 
state law as a tool.” 4

The implications for the state were exposed most dramatically in 1933 by 
the overthrow of the Weimar Constitution by the Nazi dictatorship. In 
Behemoth, Franz Neumann advanced a materialist account of National 
Socialism, arguing that it amounted to a totalitarian version of monopoly capi-
talism. Its workings had destroyed any authentic sense of the state and, by 
reducing law to a mere instrument of domination, it had established a regime 
of lawlessness and anarchy.5 But his erstwhile law partner, Ernst Fraenkel, 
presented a more nuanced analysis. Far from overthrowing the state, argues 
Fraenkel, the Nazi dictatorship exploited the distinction between its two as-
pects. Under the Nazi regime, the state divided into two coexisting aspects: 
the normative state (Normenstaat), a system structured by statutes and court 
orders, and the prerogative state (Maßnahmenstaat), a set of measures esta
blished in accordance with the exigencies of party rule.

Fraenkel argues that the emergence of this “dual state” enabled Hitler, after 
grasping power, “to transform the constitutional and temporary dictatorship 
(intended to restore public order) into an unconstitutional and permanent 
dictatorship.” By eliminating restraints on police powers, abolishing judicial 
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review, and elevating the Nazi party into its primary decision-making body, 
the prerogative state became a regime of institutionalized lawlessness. Since 
its limits were not externally determined but “imposed by the Prerogative 
State itself,” its chief characteristic was “the complete abolition of the invio-
lability of law.” But, critically, the normative state was still a necessary—
though dependent—complement, making the two parts “constitute an in-
terdependent whole.” 6

The main function of the normative state was to lend an edifice of formal 
rationality to the regime. It functioned as the legal framework for market ac-
tivities and other kinds of contractual relations and for regulating relations 
between government and business. Even though the governing powers could 
unilaterally change the rules of the game, some rules were indispensable for 
securing a predictable basis for economic activity. Driven by a perverse and 
irrational ideology, the Nazi regime still needed the edifice of a normative 
order to supply the stability that enabled capitalism to flourish.

Fraenkel’s thesis about the dual state (der Doppelstaat) recognizes that 
the Nazi regime totally supplanted the Rechtsstaat. In the Rechtsstaat “the 
courts control the executive branch of the government in the interests of 
legality,” whereas in the Doppelstaat “the police power controls the courts 
in the interest of political expediency.”7 But the regime was more than a law-
less dictatorship: the substantive irrationality of the prerogative state was 
bolstered—and in certain respects legitimated—by the formal rationality of 
the normative state.

The Nazi dictatorship, though a deviant case, can still be situated within 
the framework of the two-sided theory of the state. In less extreme circum-
stances, the dialectic by which the modern state functions is not, as in the 
Nazi regime, between formal rationality and substantive irrationality but be-
tween the right and the good—that is, between formal and substantive ra-
tionality. The value of such a framework is highlighted in Michael Oakeshott’s 
study of the character of the modern European state. For Oakeshott, the 
modern state expresses “an unresolved tension between the two irreconcil-
able dispositions,” between the state as a set of rules of conduct and the state 
as a corporation established to further certain designated purposes. Labeling 
these two dispositions societas and universitas, he emphasizes that they are 
not alternative accounts of the nature of the state but rather the “specifica-
tion of the self-division of this ambiguous character.”8
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Oakeshott explains that many theorists have commonly identified the state 
as societas—that is, as a formal rule-based relationship in which the condi-
tions of association are specified by a system of law. But while the rule of law 
flourishes in theory, this disposition has not prevailed in practice. What he 
calls the “unpurged relic of ‘lordship’ hidden in the office of modern mon-
archs” has been so exploited by their successors that the modern state is now 
recognized as a corporation, its territory an estate, its government a form of 
estate-management, and its laws a set of rules for advancing the enterprise. 
Oakeshott attributes this development mainly to governmental responses 
to the question of social justice. In their attempts to resolve this question, 
governments have commanded resources, modified laws by making provi-
sions for substantive benefits, promoted administrative regulation at the 
expense of judicial control, and overlaid civil rule with a notion of teleo-
cratic rule.9

Oakeshott’s account of the modern state as an amalgam of two antago-
nistic ideal types replicates Jellinek’s two-sided theory of the state. Just as 
Jellinek had argued that the state was not a purely normative construct of 
Recht nor a social-historical phenomenon of Macht, so Oakeshott contends 
that the state exists by virtue of “a political imagination which is itself con-
stituted in a tension” between a rule-based and purposive order. Both would 
recognize Fraenkel’s conceptual framework of the Nazi regime as a “dual 
state” comprising a division between a normative order functioning along-
side a state of measures. In Fraenkel’s study it is easy to conceive the “pre-
rogative state” as a corrupt and debased form. But Oakeshott’s important 
point is that the conjunction of these divergent modes remains “the most ef-
fective apparatus for understanding the actual complexity of the state.”10

Too many jurists assume that the state is a rule-based order, and this leads 
them unreflectively to adopt the nostrums of classical constitutionalism. A 
less ideologically inflected analysis is needed. For assistance, we might in-
voke Paul Kahn’s study of the evolution of the American constitutional re-
gime. In The Origins of Order, Kahn argues that when imagining constitu-
tional order we are held captive by models, two of which—project and 
system—have been particularly influential.

For Kahn, modernity is signified by our aspiration for autonomy, an aspi-
ration that finds expression in political imagination. “Revolution in practice 
and social contract in theory are both political responses to this need for au-
tonomy.” But alongside this is the desire for belonging, for being part of 
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something more like an inherited system than a self-created project. And the 
overriding characteristic of modernity is that it is “a condition under which 
no matter which perspective we choose, we will be subject to criticism from 
the other perspective.” Project and system, the aspiration for freedom, and 
the desire for belonging “can never be brought into a stable alignment.”11

Kahn presents his thesis through a study of US constitutional development. 
The constitutional project is to establish a system that endures, yet at the same 
time, a constitution too strictly constrained by past decisions “would become 
our prison, rather than an expression of our capacity for self-government.” 
Politics begins with the design of a constitutional order, that is, as a project 
made by “the people.” Having faith in the project demands integrity with the 
intentions of the author: “Project is the language of the first-person plural: 
We the people declare and we act.”12 Classical constitutionalism, then, is a 
project in which the ends are the maintenance of the basic rights of the cit-
izen, and the means are provided by constitutional design.

For most of the nineteenth century, the Constitution as project was dom-
inant. Lincoln’s Gettysburg Address, opening with the claim that “four score 
and seven years ago our fathers brought forth on this continent, a new na-
tion, conceived in Liberty, and dedicated to the proposition that all men are 
created equal,” is exemplary. But in the period after the Civil War the idea of 
“the living constitution” gained influence: project was increasingly challenged 
by system. By the end of the century, the notion of a fixed, written constitu-
tion was an anachronism, not least because the idea of a project is limited by 
the imagination of its author, whereas system knows no such bounds. The 
narrative of the constitutional project had a precise beginning in the American 
Revolution. But from the perspective of system, “the very idea of a begin-
ning is an error,” one that “confuses the appearance of deliberate intentions 
with the reality of immanent order.”13

When conceived as system, “the real Constitution is not the written text, 
but written customs and practice and belief.” Rather than “a project put in 
place through deliberate intentional action in 1789,” it is “an immanent order 
of reason—a system—that has no definite beginning and operates quite in
dependently of the deliberate efforts of the Founders.” Constitutional order 
is seen as a product of experience and growth. Consequently, legal science 
“can no more make political order than biology can make organic order.” The 
role of legal science is merely to reveal “the systemic character realized in and 
through natural growth.”14
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There are many ramifications of Kahn’s study, but its value at this stage of 
our inquiry is to highlight parallels between Jellinek and Oakeshott’s two-
sided theories of the state and Kahn’s divergent conceptions of constitutional 
order. The constitution as an immanent normative scheme has affinities with 
the idea of the state as a rule system (Recht / societas), while the narrative of 
project, especially with respect to its means-end rationality and the consti-
tution as the expression of political will, is analogous to the idea of the 
state as a purposive entity (Macht / universitas). Classical constitutionalism 
accentuates the former and neglects the latter. By bringing these into closer 
alignment, the challenges of reviving constitutionalism in a world of big 
government are clear.

The Constitution of Liberty

In the narrative of the constitution as project, the social is subordinate to the 
political: the political consists of a collective will that adopts the constitu-
tion to advance social change. But in the narrative of system, the political is 
subordinate to the social. There is no concept of the sovereign will in a social 
system that evolves historically, only a prevailing sense of right generated by 
the configuration of social forces. Kahn argues that the tension between these 
two narratives is an intrinsic feature of modernity, and it would therefore be 
wrong to think of them “as a problem to be resolved.”15

Contrary to such jurists as Jellinek, Oakeshott, and Kahn, who treat these 
irreconcilable dimensions of state and constitution as fixed features of mo-
dernity, classical liberals maintain that the two dimensions represent true and 
debased conceptions. No one has done more to advance this argument than 
Friedrich Hayek. Drawing on a long lineage of liberal thought, Hayek claims 
that such two-sided doctrines are unfortunate by-products of the ideas of the 
Enlightenment. The entire narrative of project is a form of Cartesian ratio-
nalism he calls “constructivist rationalism”—the belief that society can be 
constructed anew through an exercise of human reason. For Hayek, this er-
roneous belief has fueled the tremendous growth of modern government and 
is the source of socialist ideas that are destroying freedom and ushering in a 
new era of servitude.

The case was first presented in 1944 in his short book The Road to Serfdom. 
Arguing that we have been progressively moving away from “the basic ideas 
on which Western civilization has been built,” Hayek maintains that we are 
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creating modern regimes of governmental planning that institute “arbitrary 
rule” and erode “the great principles known as the Rule of Law.” National 
Socialism, then, was not “an irrationalist movement without intellectual 
background” but “the culmination of a long evolution of thought.” It was a 
“lamentable fact” that Western democracies, in their dealings with dictators, 
had revealed “confusion about their own ideals and the nature of the differ-
ences which separated them from the enemy.” So many features of Hitler’s 
system, he argues, are integral parts of our own contemporary systems of gov-
ernment. If freedom is to be restored, we must start by reevaluating the lib-
eral ideals of the Enlightenment era.16

Hayek’s reevaluation takes the form of two major works, The Constitu-
tion of Liberty (1960) and his three-volume study, Law, Legislation and 
Liberty (1973–1979). In the former, he emphasizes that “the great aim of 
the struggle for liberty has been equality before the law,” a principle leading 
inexorably to the demand for everyone to share in the making of law. This 
is the point at which classical liberalism and democracy not only meet but 
also where views diverge. This is because liberalism “is concerned mainly 
with limiting the coercive powers of all government,” whereas the democrat 
“knows only one limit to government—current majority opinion.” Herein 
lies the confusion: whereas the liberal holds to the idea of law as a set of gen-
eral rules of conduct, the democrat is liable to call a specific command 
“law” merely because it emanates from the legislative authority, a belief that 
leads to legislation becoming “the chief instrument of oppression.”17

Hayek argues that the only solution is the reinvigoration of classical con-
stitutionalism. This requires that all power “be exercised according to com-
monly accepted principles” and all persons on whom power is conferred 
being “selected because it is thought that they are most likely to do what is 
right.” A free society, he emphasizes, “needs permanent means of restricting 
the powers of government.” This can only be realized within a constitutional 
system founded on the separation of powers and that establishes the rule of 
law as a metalegal doctrine requiring that all laws conform to certain princi
ples and all governmental powers be subject to its ideals.18

It is, however, only in Law, Legislation and Liberty that the full implica-
tions of Hayek’s arguments are made explicit. Only after restating the clas-
sical doctrine of constitutionalism in the 1960 volume did he come to realize 
why constitutionalism had not gained enough support in the modern era. He 
gradually became conscious of “three fundamental insights which have never 
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been adequately expanded,” and therefore devotes this three-volume study 
to each of them.19 The first is that there are fundamental differences between 
a spontaneous order and an organization—between what Kahn calls system 
and project—differences inherent in the two kinds of “laws” that prevail in 
each. The second insight is that the modern principle of social justice only 
has meaning within a purposive organization. The third is that a system of 
government in which the representative body of the legislature both enacts 
the rules of just conduct and directs governmental action necessarily leads 
to the gradual transformation of the spontaneous order of a free society into 
a totalitarian regime.

Of particular importance is his critique of what he calls the constructivist 
rationalist fallacy, the assumption that all social institutions are the product 
of deliberate design. Attributable to our unbounded confidence in science, 
this rests on a fiction of the “synoptic delusion,” the belief that “all the rele-
vant facts are known to some one mind, and that it is possible to construct 
from this knowledge of the particulars a desirable social order.”20 He then 
founds his central argument on a distinction between two kinds of order, 
those that are made and those that have grown. The former, which he calls 
taxis, is constructed, the type of order implied by organization. The latter, 
called cosmos, is spontaneous order, the type of order implied by organism. 
While the former is the product of rational design, the complexity of the latter 
is not limited to what the human mind can grasp.

This distinction between types of order is then extended first to embrace 
government and society, with government being an organizational mecha-
nism and society a consequence of organic evolution, and then between 
legislation and law. Arguing that law is much older than legislation, Hayek 
distinguishes between “made law,” or thesis, and “grown law,” or nomos. 
Understood as a set of rules of conduct, nomos is the product of spontaneous 
growth. It may require the deliberate efforts of judges and jurists to improve 
the existing system of law by incrementally laying down new rules, but this 
law is both the outcome of a process of evolution and depends on lawyers 
striving to make the system coherent. By contrast, “the law of organization 
of government” consists either of directions to particular officers or agencies, 
which are more appropriately described as “the regulations or by-laws of gov-
ernment,” or, in the case of constitutional law, is better understood as “a su-
perstructure erected to secure the maintenance of the law, rather than . . . ​the 
source of all other law.”21
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Hayek’s critique of constructivism indicates why the attempt of modern 
governments to realize “social justice” through the use of legislation is a “mi-
rage.” In his second volume he goes on to argue that social justice is a “vac-
uous concept,” an “incubus which today makes fine sentiments the instru-
ments for the destruction of all values of a free civilization.”22 His third 
volume is of particular interest because it outlines “a model constitution.”23

The basic purpose of the constitution, he explains, must be to prevent all 
authorities, including the legislature, from imposing arbitrary restraints on 
liberty. It must therefore include a clause stating that any restriction on lib-
erty could be imposed “only in accordance with the recognised rules of just 
conduct,” which should also contain “a definition of what can be law in this 
narrow sense of nomos.” Such a clause, he suggests, would achieve more than 
bills of rights were meant to secure, and “it would make any separate enu-
meration of a list of special protected fundamental rights unnecessary.”24 
With respect to constitutional design, he argues that since legislation should 
be enacted in accordance with opinion rather than interests, only those above 
the age of forty-five can select representatives to the Legislative Assembly. 
That assembly, in turn, would elect members of the Government Assembly. 
Adherence to the “rules of just conduct” would then be policed by a consti-
tutional court.25

Hayek’s trilogy slowly reveals the radical nature of his original proposal 
to reinvigorate classical constitutionalism. He resolves the tension implied 
by all dualistic theories of state and constitution—between Recht and Macht, 
Normenstaat and Maßnahmenstaat, societas and universitas, system and 
project—by rejecting entirely the legitimacy of all governmental activities 
that use power, measures, and enterprise for the purpose of delivering “the 
good.” But he goes even further. He begins in The Constitution of Liberty by 
committing to the idea of limited government, the values of the Rechtsstaat, 
and the precepts of classical constitutionalism. He eventually comes to re-
alize, though, that even this regime is founded on an acceptance of the le-
gitimacy of the state as a bounded political community. It is, after all, the idea 
of boundedness at the root of a sense of solidarity that drives notions of so-
cial justice. Consequently, he ends up repudiating the entire political world-
view on which concepts of state, sovereignty, authority, and constitution—
and, ultimately, classical constitutionalism—have been founded.

Freedom, it would appear, can only exist in the evolving order of society. 
For Hayek, liberalism “is no longer a state ideology but a theory of the free 
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society that transcends political boundaries.”26 Institutional mechanisms to 
limit the power of the state, he comes to realize, will never achieve their os-
tensible objectives. To protect liberty, the social must be reconceived in terms 
that renounce the entire political worldview. The constitution of liberty de-
mands the transcendence of classical constitutionalism’s precepts.

Ordo-constitutionalism

Hayek argues that freedom depends on the flourishing of spontaneous orders 
of society, especially those of markets and law. To realize this aim, any sense 
of a state teleology or of a constitutional project must be abandoned. Given 
the world as we know it, these are patently unrealistic ideals. In the mid-
twentieth century, however, a group of German scholars came together who 
shared Hayek’s liberal values but disagreed over his method. They agreed that 
the preservation of markets and law was vital to the maintenance of liberty 
but realized that such systems do not develop spontaneously. For such sys-
tems to flourish, an order must be imposed. Drawing on Aquinas’s scholastic 
philosophy of ordered existence,27 the school of Ordo-liberalism argued the 
need for a robust institutional framework to maintain a well-functioning 
market system.28 This was the state’s essential task. Classical constitution-
alism, they maintained, could only be realized through a state project. The 
state’s purpose must be to establish an “economic constitution,” a framework 
for a market order and a set of duties imposed on public authorities to pre-
serve it.

The claim of their “Ordo Manifesto” of 1936 was “to bring scientific rea-
soning, as displayed in jurisprudence and political economy, into effect for 
the purpose of constructing and reorganizing the economic system.” And 
because the various sectors of the economy are interconnected, “the treat-
ment of all practical politico-legal and politico-economic questions must be 
keyed to the idea of the economic constitution.”29 This order-based method 
reconciled the values of economic efficiency and individual freedom. It also 
restored the political to a central role but placed it firmly in the service of 
market freedoms.

Driving the German Ordo-liberal project was the experience and cata-
strophic collapse of the Weimar Republic. Contrary to classical liberals, 
Ordo-liberals recognized that the laissez-faire policies of the Weimar era had 
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led directly to the emergence of monopoly or cartel-dominated capitalism. 
Despite its social-democratic credentials, the Weimar Constitution lacked a 
strong legal framework to prevent this misuse of economic power.

Walter Eucken, one of the leaders of the Freiburg school of Ordo-liberalism, 
argued that the two economic orders—a centrally planned economy deter-
mined by the state and an exchange-based economy dependent on individual 
interactions—both lead to destructive outcomes. A planned economy was in-
compatible with the rule of law, and an exchange-based order, though for-
mally compatible with the rule of law, produced an accumulation of private 
power that eroded the freedoms ostensibly protected by the rule of law.30 If 
economics and politics, market and state, could not work in harmony, they 
would destroy each other. The solution, Ordo-liberals argued, was a consti-
tutional order that would outlaw monopoly power and impose an obligation 
on the state to preserve competitive free markets. This thesis gave birth to 
the principle of Ordo-constitutionalism.

Ordo-constitutionalism postulates the establishment of a constitution that 
imposes duties on public authorities to safeguard the operation of the pri-
vate market system. Its mantra is “the free economy and the strong state.” 
The constitution must guarantee a market-based economic order and pro-
hibit government from becoming an active agent in economic activity. Just 
as the liberal democratic constitution ensures a properly operating system 
of representative democracy, a constitution structured on Ordo-liberal lines 
must perform the similarly important function of guaranteeing a properly 
operating market system. This requires a strong but constitutionally re-
strained state.

This argument was advanced by Franz Böhm in his paper on “the rule of 
law in a market economy.” For Böhm, classical liberals misunderstand 
modern society if they see it in terms of the individual and the state. Clas-
sical liberalism overlooks the fact that the connection of the individual to 
the state is refracted through the medium of what he calls “the private law 
society,” the clubs, associations, and competitive mechanisms that private law 
supports but “are not constituents of the political constitution.” This pri-
vate law society—more commonly known as “civil society”—should be con-
trolled by “an automatically functioning coordination system” that would 
“relieve the state of the task of maintaining central economic controls.” In 
this type of regime, the “constitutionally determined mandate to legislator 
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and government is to create, preserve and manage that regulative frame-
work which guarantees the functioning of the free market as an allocation 
device.”31

These Ordo-liberal ideas helped shape the Federal Republic of Germany’s 
postwar constitutional settlement. Monetary policy and the maintenance of 
price stability enforced by a central bank independent of all political influ-
ence came to symbolize the so-called German economic miracle (Wirtschafts-
wunder). It was rarely made explicit, but the “social market economy” was 
established on the foundation of a comprehensive constitutional order. This 
included an “eternity clause” to ensure that certain arrangements and rights 
could never be the subject of constitutional amendment, making it possible 
for the German Federal Constitutional Court to reject the classical liberal dis-
tinction between public and private and assert that the Basic Law erects “an 
order of objective values” that permeates the entire regime.32

Ordo-constitutionalism has now become an influential constitutional 
model.33 Based on the principle of “militant”—meaning “constrained”—
democracy, it promotes a regime that rejects the classical liberal stance of 
maintaining neutrality over ends in favor of explicit protection of the liberal 
order.34 Its characteristic feature is a range of counterdemocratic mechanisms 
that ensure that electoral majorities are prohibited from undermining the lib-
eral order instituted by the exercise of the people’s constitutive power.35 An 
independent judiciary acting as guardian of the constitution and the pro-
tector of basic rights is absolutely necessary, as is an independent central 
bank needed to protect monetary policy from political influence. Ordo-
constitutionalism moves beyond the classical liberal distinction between 
state and society, public and private, according to which the constitution con-
strains government to allow private freedoms to prosper. Coming into its 
own in the age of constitutionalism, Ordo-constitutionalism acknowledges 
the idea of the total constitution, imposes major restrictions on democratic 
decision-making, and advances a powerful project designed to protect a spe-
cific system.
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Chapter 5

Constituent Power

THE authority of the constitution rests on it having been drafted in the 
name of “the people.” Through an exercise of their constitution-making 
power, the people engage in an act of collective self-government. This ac-
knowledges the principle of democracy in constitutional thought. First 
formulated with precision during the American and French revolutions, the 
origins of this constituent power can be traced to seventeenth-century revi-
sions to Bodin’s concept of sovereignty. Particularly influential was the work 
of Calvinist jurists who asserted that the state is founded on a double sover-
eignty: “personal” sovereignty (majestas personalis) might be held by the 
prince, but “real” sovereignty (majestas realis) lies with the people.1 This 
exposed the kernel of a distinction between the constituted power that vests 
in the office of government and the constituent power of the people that 
authorizes the establishment of the office of government.

These revisions are found in John Locke’s Second Treatise of Government. 
Locke explains that political society is an original compact entered into by a 
freely consenting people to establish a fixed system of government that could 
guarantee the protection of their property. If the government ever breaches 
the terms of this compact, they are placed in “a state of War with the People,” 
who have “a Right to resume their original Liberty, and, by the Establishment 
of a new Legislative (such as they shall think fit) provide for their own Safety 
and Security.”2 Locke may not use the term “constituent power,” but it is the 
basis of his scheme of government. By recognizing that the people have the 
right to overthrow the regime if the terms of the governing trust are breached, 
he resolves the issue of resistance to authority that had always been ambig-
uous in the practices of medieval constitutionalism.3
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In 1776, when the American colonists broke away from the British Crown, 
their Declaration of Independence closely followed the logic of Locke’s ar-
gument. The preamble states that “to secure these [unalienable] rights [of Life, 
Liberty and the pursuit of Happiness] Governments are instituted among 
men, deriving their just powers from the consent of the governed.” It con-
tinues that “whenever any Form of Government becomes destructive to these 
ends, it is the Right of the People to alter or to abolish it, and to institute new 
Government, laying its foundation on such principles and organizing its 
powers in such form, as to them shall seem most likely to effect their Safety 
and Happiness.” 4 Through an exercise of constituent power, the American 
colonists asserted their right to break from the original compact with the 
British Crown and to establish a new type of government. The new regime 
was established in the federal Constitution of 1787, the world’s first modern 
constitution.

Sieyes and the French Revolution

The French Revolution soon followed. It began on 17 June 1789, when the 
meeting of the Third Estate declared itself to be the National Assembly. That 
momentous declaration had been drafted by Emmanuel-Joseph Sieyes, who 
explained its significance in his pamphlet What Is the Third Estate?5 Faced 
with the imminent bankruptcy of the state, the king had convened a meeting 
of the Estates-General as a grand advisory assembly. Claiming that France 
was experiencing a much deeper bankruptcy of the entire political order, 
Sieyes called instead for a constituent assembly that might address the case 
for fundamental constitutional reform. The ancien régime had lost its au-
thority, he argued, and prime responsibility lay with the nobility. Far from 
being producers of the nation’s resources, they had become its most avaricious 
consumers. No longer an aristocracy charged with the task of governing, 
they had become a caste with privileges but no corresponding duties, in 
effect seceding from the nation and becoming its enemies.

Sieyes’s pamphlet proclaimed the Third Estate the nation itself. Reconsti-
tuting the meeting as the National Assembly, they demanded that sovereign 
authority be transferred from the king to that body, initiating both a political 
and a legal revolution. On 4 August 1789, the newly established National 
(Constituent) Assembly removed the privileges of nobles and clergy, thereby 
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abolishing feudalism and establishing the principle of equality before the law. 
The assembly then established a committee to prepare a draft constitution, 
and on 26 August adopted the Declaration of the Rights of Man and the Cit-
izen as its preamble. This proclaimed that “men are born and remain free and 
equal in rights” (Art. 1), that the aim of “political association is the preserva-
tion of the natural and imprescriptible rights of man” (Art. 2), that “sover-
eignty resides essentially in the nation” (Art. 3), that law is “the expression 
of the general will” (Art. 6), and that, without a defined separation of powers, 
a society “has no constitution at all” (Art. 16).

For Sieyes, the nation is created by a social contract that transforms an ag-
gregate of individuals into a unified body politic with a common will. The 
nation, he explains, “exists prior to everything; it is the origin of everything. 
Its will is always legal. It is the law itself.” It follows that the nation, which 
“cannot alienate or prohibit its right to will,” is not bound by any prior con-
stitution. As the bearer of constituent power, the nation determines the con-
stitutional form of the state.6

Today it is accepted that constitutional law is fundamental law. The point 
Sieyes makes is that while the law of the constitution may take effect as fun-
damental law with respect to the institutions of government, the constitu-
tion itself is established by the higher authority of the nation. In this, Sieyes 
is following Rousseau, though he disagrees with him on the manner of 
forming a national will. Rousseau had claimed that sovereignty could not be 
represented because the moment a people give themselves representatives, it 
is no longer free.7 Sieyes, by contrast, maintains that a constitution can only 
be made by representatives. Rousseau had extolled the constitutions of the 
ancient republics, but in the modern state some political division of labor is 
necessary. The basic law, Sieyes explains, is not an idealized “general will” 
but rather a “common will” that, though formulated by a representative body, 
is as valid as that of the nation itself.

Lucia Rubinelli has argued that in Sieyes’s account, the power of the people 
is limited exclusively to authorizing the constitution, which means that, once 
adopted, “the people’s constituent power is present only indirectly.”8 She 
therefore claims that Sieyes devised the concept not as an expression of 
popular sovereignty but as a replacement for it.9 Concerned that sovereignty 
implied too much absolute power, which if transferred from the king to the 
people could lead to its despotic abuse, he posited the people’s constituent 
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power as an extraordinary power, to be exercised only at certain founding 
moments.

Rubinelli’s claim is reinforced by Sieyes’s treatment of representation. Ac-
knowledging the nation as the bearer of constituent power, he argues that 
since the nation cannot in reality assemble whenever conditions require, it 
is obliged to entrust this power to a representative body. This body of extraor-
dinary representatives acts as “a surrogate for an assembly of that nation” 
and is distinguished from the ordinary representatives who are entrusted 
only with “that portion of the common will that is necessary for good social 
administration.” And yet these two groups could comprise the self-same in-
dividuals, albeit with distinct powers—one acting as an ordinary legislature 
whereas the other, exercising constituent power, deliberating “as would the 
nation itself” to establish the Constitution.10

Sieyes’s account was explicitly designed to appeal to the bourgeoisie, who 
anticipated becoming the governing class of an emerging commercial society. 
Since this commercial society is founded on productive work and the divi-
sion of labor, we see why Sieyes would extend a similar division of labor to 
the political domain.11 His account of constituent power underpins the for-
mation of a bourgeois expression of constitutional democracy.

Having excluded the nobility from the political nation, Sieyes goes on to 
exclude women, beggars, vagabonds, domestic servants, and anyone depen-
dent on a master. The nation’s representatives must be limited to that class 
within the Third Estate “with the kind of ease that enables a man to be given 
a liberal education, to cultivate his reason, and to take an interest in public 
affairs.”12 Sieyes therefore argues first “that the Third Estate is the entire 
nation because its members do all the useful work of society and that the 
nobility is alien to the nation because of its idleness” and second that the 
legitimate representatives of the people are “those classes of the Third Estate 
whose wealth frees them from the daily press of labor and gives them sufficient 
leisure to concern themselves with public affairs.”13 His account legitimates 
the transfer of political power from the aristocracy to the bourgeoisie.

Constituent Power and Constitutionalism

Following these revolutionary movements of the late eighteenth century, 
many nation-states facing existential crises adopted a constitution as a sign 
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of refounding. Such moments brought into clearer focus the hierarchical re-
lationship between ordinary law, constitutional law, and constituent power. 
But once the new regime had stabilized its rule and the constitution esta
blished its authority, constituent power seemed destined to become a marginal, 
if not redundant, concept. Since the constitution makes a provision for change 
through the power of amendment, there is no reason to fall back on the po-
tentially unruly notion that governmental authority depended on the will of 
the multitude.14

The concept of constituent power was retained, but its meaning gradually 
altered. Specifically, constitutional lawyers devised a doctrine of “derived 
constituent power,” a power that vested in special assemblies charged with 
the task of constitutional amendment or revision. As the French jurist Ray-
mond Carré de Malberg explained, “Constituent power can be conceived as 
an essentially legal power only so long as it has its origin in an anterior stat-
utory order and is exercised in accordance with that pre-existing order.”15 The 
effect was to absorb constituent power into constituted power, which meant 
that it could be reinterpreted as a principle of constitutionalism, reinforcing 
the permanence of the constitution itself.

In practice, however, the ambition to transform constituent power into a 
special category of constituted power was not so easily realized. The French 
experience was evidence of their serious difficulty in establishing a constitu-
tion that could bring a halt to the revolution.16 Contrary to the orthodox in-
terpretation of constitutional lawyers, it became clear that constituent power 
was not available for purely liberal purposes.17 Ernst-Wolfgang Böckenförde 
maintained that constituent power “was not transferrable to the monarch, 
because his position of power . . . ​stood within an entirely different legitima-
tory context.”18 But other jurists have argued that constituent power is simply 
the political will that establishes a constitution, and it was in this sense that 
Napoleon could assert “I am the constituent power.”19 Consequently, in the 
period after 1815, French constitutional development was driven by “the clash 
between monarchy and popular sovereignty as two formative political princi
ples,” and in this dispute “the monarch also laid claim to the constituent 
power.”20

The most significant reason why constituent power could not be absorbed 
into constitutionalism is because of ambiguities in Sieyes’s account. It is axi-
omatic that constituent power vests in “the nation,” but Sieyes used that term 
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in two distinct senses. Its idealized meaning was “a body of associates living 
under a common law,” in which sense the nation is “the origin of every
thing.”21 But Sieyes also gave the term the more concrete meaning as a power 
located in the governing class. Constitutional scholars have since used the 
difference between abstract and concrete meanings—between norm and fact, 
formal and material—to advance conflicting accounts. This explains why his 
claim that constituent power could replace sovereignty in modern constitu-
tional thought proved ill-founded. The meaning of constituent power remains 
contested because it is inextricably bound up with competing conceptions 
of sovereignty.

Constituent Power as Sovereign Power

In the early twentieth century, the controversy over constituent power that 
had shaped nineteenth-century French debates acquired wider import. The 
toppling of European monarchies and their replacement by constitutional de-
mocracies forced a return to first principles. Nowhere were constitutional 
debates more intense than in Germany. The German Revolution of 1918 
transferred authority from the kaiser to the people, a shift symbolized by the 
declaration in Article I of the 1919 Constitution that “the power of rule (die 
Staatsgewalt) derives from the people.” But many issues concerning the le-
gitimacy of the new constitutional order remained unresolved, for guidance 
on which jurists often returned to the French revolutionary debates.22

As an explanation of the meaning and status of constituent power, Carl 
Schmitt provides the most forthright answer: the constitution is established 
by an exercise of sovereign will, a specific political decision given jural form 
as constituent power. This was rejected by those such as Hans Kelsen who, 
asserting the autonomy of law, equates the state with the legal order, treats 
the state’s authority as a presupposition of legal thought, and eliminates con-
stituent power as a category of legal thought.23 Schmitt, however, maintains 
that the attempt to sever legal norms from political facts distorts both legal 
knowledge and the nature of constitutional arrangements.

For Schmitt, the state is no abstract idea. It is the product of an actual his-
torical process that yields the relative homogeneity of a people. As the con-
crete condition of political unity, the state precedes the written constitution. 
He argues that to counter competing interests within the state, a sovereign 
power able to impose its will in response to any threats to political unity is 
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needed. In normal times, this sovereign remains hidden, and formal consti-
tutional norms are sufficient to resolve disputes. But the sovereign is always 
necessary because issues that threaten unity can never be predicted. For 
Schmitt, the sovereign is the agent that identifies that threat and resolves it, 
in which situation the law—including constitutional law—recedes, but the 
state, the condition of political unity, remains.24 This is the sovereign pre-
suming to exercise constituent power.

For Schmitt, then, constituent power is the political will that determines 
the institutional form of the state. It establishes the constitution but, contrary 
to Sieyes, it is a power that continues to uphold the authority of the constitu-
tion. The question of who bears constituent power is circumstantial. Con-
stituent power is exercised in the name of the people, but since “the people” 
do so only through representatives, who then is best able to represent the 
people? In Weimar Germany, Schmitt argued that the president, directly 
elected by the people as the republican version of the monarch, holds the con-
stituent power. Schmitt presents a legal analysis of presidential power, but 
his basic point is that the president is more than a mere creature of the con-
stitution. The president is the agent who can maintain unity and safeguard 
the “substance” of the constitution.25

This concrete conception of constituent power not only expresses the po
litical will that makes the formal constitution but also maintains the consti-
tutional order of the state. Constituent power is commonly thought of as the 
will of the people in whose name the constitution is adopted. But this ab-
straction does not answer the question of who is authorized to speak in the 
name of the people. Schmitt’s answer is that “whoever decides on the excep-
tion is sovereign.” Sovereignty is simply “the highest, legally independent, un-
derived power.”26 Collapsing the abstract into the concrete, it follows that 
constituent power is an expression of the “highest, legally independent” po
litical will. It is the essential foundation of legal normativity, the product of 
“actual interests,” and it both establishes the constitution and maintains a 
sense of continuing unity. Making use of Sieyes’s analysis, Schmitt nonethe-
less goes far beyond the limits Sieyes imposed.

Sovereignty and Constituent Power

During the Weimar debates Heller had sided with Schmitt against Kelsen. 
Accepting the distinction between the formal constitution and the substantive 
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constitution of the state, he nevertheless could not agree with Schmitt’s ex-
planation for it. The normative scheme of the constitution must be distin-
guished from the political reality through which it acquires authority, but 
because law has a “power-forming quality” the constitution could not be the 
decision of a normless power. Whether the bearer of constituent power is the 
prince or the people, Heller argues that that power is not acquired existen-
tially; it must be generated through the normative order of the state.27

Heller’s critique presents an alternative conception of constituent power 
that derives from Schmitt’s determined refusal to accept any abstract con-
ception of sovereignty. He accepts Schmitt’s account of the role of the sover-
eign. But he cannot accept Schmitt’s rejection of the political worldview 
wherein we imagine ourselves as citizens with powers and rights, able to 
reflect on the terms by which the collective association—the state—is orga
nized. In Heller’s view, no entity, whether the people or the prince, has 
“legally independent, underived power.” The standing of the sovereign re-
mains unsettled, but sovereignty, the symbol of power and authority created 
in that worldview, is not.

If sovereignty represents the set of relations generated through the estab-
lishment of a political worldview, what is the role of constituent power? In 
Locke’s account, the concept conferred the right of rebellion: if the consti-
tuted authority breaches the terms of trust, power reverts to the people. But 
constituent power in this case means more than a de facto power relation-
ship: it rests on the distinction between the right of the constituted authority 
to make law and the right by which this power to make law is conferred, the 
latter being the kind of political right Rousseau refers to in The Social Con-
tract. Constituent power can then be more precisely called “constituent right,” 
what Heller called Rechtsgrundsätze. Constituent right expresses not so much 
the founding ideals of the constitution but rather the political dynamic 
through which those ideals strive to be realized.

Constituent power, then, expresses the way in which the normative scheme 
of the constitution changes in response to new material circumstances. It 
expresses a dialectic of political right (droit politique), a power-generating 
quality that constantly irritates the institutionalized form of constituted au-
thority. Contrary to Schmitt’s materialist account, constituent power is not 
the same as the will of a multitude or of an entity that enforces unity. Re-
ducing power to a particular will ignores the symbolic dimension of the po
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litical. Constituent power is generated when the multitude can be repre-
sented not just as the will of a majority but—in some senses at least—of 
everyone. But contrary to Kelsen’s normativist account, the concept cannot 
be entirely absorbed into the normative scheme of the constitution.28 This 
would simply eliminate the tension that gives the political worldview its open 
and provisional quality. This is the normativist fallacy, the realization of 
which would lead not to “the rule of law”—an impossible dream—but to the 
destruction of political freedom.

Constituent Power Defined

The concept of constituent power was formulated in the late eighteenth 
century as part of a movement to jettison the absolutist connotations of sov-
ereignty. In its stead would be the power of representatives of the people to 
draft a constitution to define the legitimate powers and duties of governing 
institutions. It was a key component of a liberal progressive movement from 
traditional to modern in thought, from feudalism to capitalism in society, 
from aristocracy to bourgeoisie as the ruling power, and from traditional to 
legal-rational claims to authority. Its endpoint was the establishment of con-
stitutional democracy.

But the constitution is not a self-enforcing document whose authority 
can simply be assumed, and in this important respect the issue of sover-
eignty persists. Because of this, it is unconvincing to claim that constituent 
power is invoked only at the enactment of the constitution and thereafter 
converts into a type of constituted power. Sieyes may have invoked constit-
uent power to replace a notion of sovereignty, but the two concepts remain 
bound together.

Sovereignty has nevertheless been evolving in two different ways, the con-
crete and the abstract, each of which identifies constituent power as not just 
the power that makes the constitution but also that which, through consti-
tutional development, maintains governmental authority. The way it has 
evolved reflects differing understandings of sovereignty that, in turn, yield 
different conceptions of law. The concrete, in which sovereignty is simply the 
power of a sovereign, presents law as voluntas (will). The abstract, in which 
sovereignty is a set of politicolegal relations, conceives law as ratio and spe-
cifically as ratio status, political reason.
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From this account, we discern, first, that a constitution cannot be assumed 
to have eliminated sovereign power such that all politicolegal relations are 
refracted through its formal structures. That is, it cannot be assumed that 
the constitution expresses the way the state is constituted, this being the type 
of normativist method promoted by constitutionalism, which seeks to elim-
inate constituent power as a category of constitutional thought. We see, 
second, that the issue of sovereignty remains and that it evolves along two 
tracks. The concrete treats the sovereign as the constituent power that works 
to preserve the political unity of the state, occasionally by having to displace 
certain provisions of the constitution.29 The abstract treats sovereignty as an 
expression of a dialectic of constituent right, an evolving relation of norm 
(the constitution) and fact (the political reality) that operates to give the con-
stitution its open and provisional quality.30



Chapter 6

Constitutional Rights

THE modern constitution is the product of a revolutionary shift in the 
foundation of governmental authority. Once based on superstition or con-
quest, the constitution now calls upon reason and “the common rights of 
man.” The American Revolution, argued Paine, marked the beginning of the 
end of regimes of monarchical government and their replacement by govern-
ments “founded on a moral theory, on a system of universal peace, on the 
indefeasible hereditary Rights of Man.” This was the moment and place when 
“the principles of universal reformation” were instituted. Government that 
had been legitimated by divine will or sacred custom was now opposed by a 
modern principle which authorized government by the consent of free and 
equal citizens.1

In this new order, governmental authority rests on its capacity to protect 
the interests of the rights-bearing individual, the primary means of such pro-
tection being the constitution. Drafted in the name of the people, it becomes 
the mechanism of “universal transformation.” In the Declaration of Indepen
dence, Americans claimed as “self-evident truths” that “all men are created 
equal” and “are endowed by their Creator with certain unalienable Rights.” 
But are “unalienable” rights indeed “self-evident”? Do they derive from God? 
How precisely does the constitution work to ensure their protection?

Such rights went unrecognized in the medieval world, the word “right” 
then meaning simply “that which is right” and “right ordering” being deter-
mined according to strict principles of hierarchy. The American colonists 
broke entirely from this medieval worldview. Rights became vested in the 
individual, allocated equally and, being ascribed by nature, could not be 
transgressed by government. This modern world of equality rejected the me-
dieval laws of hierarchy in favor of the “true,” natural order of things.
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The question remained: How are such natural rights identified? Divine rev-
elation was hardly robust, not least because it required faith in some prophet 
to reveal the truth. And how to judge and rank the wide range of moral prac-
tices that exist in the world? The only sure route to knowledge of God’s will, 
argued Enlightenment radicals, was to discover the laws of nature that, as-
serted Jefferson, constituted “the laws of ‘nature’s God.’ ”2 Right conduct 
would be revealed by explicating these laws of nature and from which those 
“unalienable rights” could be derived. This was a practical challenge for those 
charged with drafting the American Constitution. But it was also a critical 
weapon in the general liberal struggle of the period.

The individual’s claim to unalienable natural rights was invoked as a 
powerful instrument to erode the authority of traditional hierarchies, estab-
lish checks on arbitrary power, and promote equality of respect. It was also 
a drive to change power relations permanently. Natural rights, presented 
as “things” to be “discovered,” like laws of nature, were in reality created 
by political movements. Advancing new capacities and freedoms, they also 
worked in the service of emerging powers.

This much was recognized by leading jurists of the period. “It affords a cu-
rious spectacle to observe,” noted John Millar, “that the same people who 
talk in a high strain of political liberty, and who consider the privilege of im-
posing their own taxes as one of the unalienable rights of mankind, should 
make no scruple of reducing a great proportion of their fellow creatures into 
circumstances by which they are not only deprived of property but almost 
of every species of right.” How Americans claimed their natural rights at the 
same time as denying them to slaves, he elaborated, could not be “more cal-
culated to ridicule a liberal hypothesis, or to show how little the conduct of 
men is at the bottom directed by any philosophical principles.”3

Millar’s point was that even if used to promote liberal reforms, these claims 
were far from “natural,” “unalienable,” or “universal.” Invoked by American 
colonists to establish the new order of the ages, this same discourse was also 
used to legitimize the regime of a slave-holding republic. Far from being “self-
evident,” the rights proclaimed by the Declaration of Independence justified 
a very particular distribution of freedom and authority. Rights claims can 
be used to inspire a variety of political movements—those that promote so-
cial equality or bolster existing property relations, strengthen social solidarity 
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around common principles or promote an atomistic individualism that 
erodes common feeling. Is it therefore conceivable that they could ever be 
used to establish objective standards against which governments might be 
measured?

Jeremy Bentham emerged as the most vehement critic of natural rights. 
His critique of the French Declaration of the Rights of Man and the Citizen of 
1791 maintained that rights cannot exist before government is established. A 
right can be understood only as the product of law: “natural rights is simple 
nonsense: natural and imprescriptible rights, rhetorical nonsense,—nonsense 
upon stilts.” 4 But many modern legal philosophers now assert that rights do 
indeed exist prior to formal legal enactment and that such rights hold the key 
to the interpretation of the fundamental law of the constitution.5 The early 
proclamations, such as those of the Declarations of the American and French 
Revolutions, were essentially statements of political ideals intended to inspire 
the cause rather than impose a legal obligation.6 Rights-based readings of the 
constitution are twentieth-century creations. But now that inclusion of a 
charter of rights in a constitution is commonplace, their formal legal standing 
becomes a more pressing question.

To make headway with this task we should review the frameworks of early 
modern social contract theorists. Paine had argued that natural rights are 
the foundation of civil rights, that natural rights are the foundation of con-
stitutional rights.7 Yet even those social contact theorists who accept the ex-
istence of natural rights greatly differ about the status of those rights within 
civil order. Their divergence demonstrates precisely why constitutional rights 
possess such an ambiguous character.

Natural Rights in the Construction of the State

I begin with Thomas Hobbes who, as the foundational theorist of the modern 
state, overthrew the entire edifice of medieval constitutionalism and pro-
ceeded to construct an account of the state based on the natural rights of the 
individual. But he drew radical implications from the modern assumptions 
that humans are bearers of natural rights and, by nature, free and equal. If 
we are left free to exercise our inherent natural rights, he argued, we end up 
simply destroying ourselves. With a powerful narrative account of life without 
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government, life in a state of nature, Hobbes shows why we must relinquish 
these rights in order to preserve them and, through the device of a social con-
tract, bind ourselves to the authority of a coercive power.

Hobbes argues that the fundamental natural right of the individual is that 
of self-preservation. This is hardwired into our nature such that “we cannot 
be blamed for looking out for ourselves, for we cannot will to do otherwise.” 
This gives us the right to do anything to anybody and to use and enjoy what
ever we can get. And it is precisely because we are equal that this fundamental 
right to preserve our existence inevitably leads to perpetual conflict, to “a war 
of every man against every man.”8 He acknowledges the existence of certain 
laws of nature, such as those of mutual respect and fair treatment, but in a 
state of nature they bind us only in foro interno; they cannot become true laws 
until a superior power exists to enforce them.9 His logical conclusion is that 
“the effect of this right [of self-preservation] is almost the same as if there 
were no right at all.”10

Rejecting the Aristotelian claim that man is a social animal, Hobbes 
maintains that humans, despite their powers of reason, are essentially self-
centered, competitive creatures driven by their passions and fears. It follows, 
paradoxically, that in order to preserve their rights of liberty and equality, 
humans must relinquish them and entrust their care to an all-powerful sov-
ereign.11 The covenant through which this is effected transforms the multi-
tude into a single people.12 It therefore makes both a state and, by creating 
the sovereign as the representative person of the state, its office of govern-
ment. Entrusted with an unlimited power of law-making, the sovereign is the 
sole source of right and wrong, of justice and injustice.

Hobbes’s image of the state and its law is evidently authoritarian. Law is 
simply the command of the sovereign; it is sovereign authority, not wisdom 
or truth, that makes law. The multitude may have formed itself into a people 
by virtue of a contract, but because the sovereign created by this contract is 
the sole representative of the state, the state is an autonomous entity. So al-
though the social contract is engendered by the moral imperative of avoiding 
perpetual conflict, sovereign will overrides any individual moral claim. There 
is therefore no such thing as an unjust law, nor can there be rights vested in 
the people against the sovereign.

Since Hobbes’s sovereign exists to make rules for the maintenance of civil 
peace, citizens have the right to pursue their own ends in spheres of life not 
regulated by the sovereign’s commands. But right and law are distinct: right 
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is a liberty, whereas law is an obligation. Much human activity is beyond the 
scope of the law, and in these spheres citizens retain their liberties, “that part 
of natural right which is allowed and left to the citizens by the civil laws.” 
Laws, Hobbes explains, are enacted “not to extinguish human actions but to 
direct them; just as nature ordained banks not to stop the flow of the river 
but to direct it.” The sovereign’s laws ensure the maintenance of “the good of 
the citizens and of the commonwealth.”13 The Hobbesian state may be au-
thoritarian, but it is not absolute.

Hobbes does not say much about the constitution of government. Since 
all power vests in the sovereign, a system of government is established simply 
by the sovereign act of delegating competencies to subordinate magistrates 
and judges.14 The state is built on authoritarian foundations, and the con-
stitution of its government will only be the product of a set of circumstantial 
arrangements designed to promote the common good. These governmental 
arrangements do not depend on divine revelation, natural law, or claims of 
natural rights. They are worked out according to the precepts of “civil sci-
ence,” a new field of knowledge that Hobbes claims to have invented.15

Natural Rights in the Construction of the Constitution

An early attempt at establishing constitutional orders was undertaken in 1672 
by Samuel Pufendorf. Claiming that the Hobbesian contract was too trun-
cated, On the Law of Nature and Nations shows how the absolute sovereignty 
of the state can be compatible with limited powers vested in governing bodies. 
The founding of the state, he argues, is marked not by a single pact but by 
two covenants and a decree. The first covenant creates the political unity of 
the state and expresses its constitutional order; the second constitutes the 
office of government; and the decree proclaims the constitution of govern-
ment as a special type of positive law.16 Pufendorf argues that although 
sovereignty is absolute and indivisible, the powers of government can be—and, 
in order to maintain authority, must be—limited and divided. The institu-
tionalization of sovereign power, he suggests, is not incompatible with the 
state’s sovereignty or the allocation of the powers of government in a formal 
constitution.

This provides the point of departure for Locke. In his Second Treatise of 
Government, he follows Hobbes and Pufendorf in presenting a fable of life in 
a state of nature, but his purpose is to offer a radically different justification 
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for civil government. Whereas for Hobbes the main threat in the state of 
nature is physical harm, for Locke it is the inability to acquire the basic 
means of subsistence. People sustain themselves by appropriating the fruits 
of the earth and, having a natural right to do so, they acquire ownership of 
things. Through these actions, the concept of property emerges and with it 
we recognize the benefits of commodity exchange. A rudimentary form of 
society therefore evolves long before a system of government is established.

So why, Locke asks, do we part with our natural freedoms and subject our-
selves to “the Dominion and Control of any other Power”? His answer is that 
we enter into the social contract to ensure the more effective enforcement of 
natural law and the better protection of our natural rights. The problem in a 
state of nature is that since natural law exists only “in the minds of Men,” they 
may “mis-cite, or mis-apply it.” We adopt the social contract and establish a 
system of civil government to provide clarity on the meaning of law, to pro-
vide for an impartial judge to resolve disputes, and to establish executive 
officers to ensure effective law enforcement. But the overriding purpose of 
establishing a system of government is to legitimate the established social 
system: “The chief end . . . ​of men’s uniting into Commonwealths, and putting 
themselves under Government, is the preservation of their property.”17

The Lockean social contract does not extinguish natural rights. It is a cov-
enant of delegation by which only those natural rights that must be pooled 
in furtherance of the public good are relinquished. This covenant is made 
between rights-bearing individuals to preserve and strengthen those rights, 
to which end the Lockean social contract takes the form of a written consti-
tution of government. Governmental powers are both defined and limited; 
government is not a matter of will but an institutional matter, a matter of 
law. This is a theory of limited, law-bound, rights-protecting constitutional 
government.

Locke allocates governmental tasks between the legislature and executive 
but, being more concerned with the legitimacy of governmental power, he 
does not provide a modern theory of separated powers. Government is a fi-
duciary responsibility, and governors are trustees with powers limited to 
those ends. Without specifying the basic rights of the individual, he does ex-
plain what happens if governors act in breach of that trust. His stark answer 
is that “the community perpetually retains a supreme power of saving them-
selves” from the foolish or wicked actions of their governors. If governors 
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are not loyal to their fiduciary responsibilities, the bond of obligation is for-
feited, and power reverts to the people. But will this not “lay a ferment for 
frequent rebellion” and, as Hobbes suggests, destabilize the regime? To this 
Locke responds that “rebellions happen not upon every little mismanagement 
in public affairs,” and the very threat of legitimate rebellion dissuades those 
in power from abusing it.18

Locke’s theory evidently inspired the American colonists in their struggle 
against the British Crown. The Declaration of Independence was mainly 
drafted by Jefferson but the ideas, and many of the actual words, are Locke’s, 
as are key features of the constitutional settlement of 1787–1791.19 Most sig-
nificant is Locke’s assertion that the social contract requires only the delega
tion of some of the individual’s natural rights. By formally enumerating them, 
the Constitution transforms many of these retained natural rights—freedom 
of speech, freedom of the exercise of religion, and protection of life, liberty, 
and property—into constitutional rights. But whether formally specified or 
not, these natural rights become the guiding principles for the legitimacy of 
modern government.

Locke’s ideas about natural rights shape the contours of constitutionalism 
in more fundamental ways. There is no place in Locke’s scheme for the con-
cepts of state and sovereignty, which are replaced by society and government. 
Neither is there a place for the concept of absolute authority; Locke’s scheme 
establishes a system of government not just according to law but also subject 
to law. And the natural rights implicitly retained are formalized as constitu-
tional rights imposed by society on government. The constitutional rights at 
the very core of Locke’s scheme are, in fact, negative freedoms, which pro-
tect the freedom of the individual, including the freedom to own property 
and freedom from any form of government interference.20 These are the basic 
elements of what Sartori calls a garantiste constitution, an expression of neg-
ative or classical constitutionalism.

Constitutional Rights in the Construction  
of Aspirational Constitutionalism

Locke’s influence prevailed until well into the twentieth century, which is why 
progressive political movements often saw the modern constitution as a 
device to bolster bourgeois interests. Reformers in the era of what Sartori 
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called “intense politics” placed more faith in winning a legislative majority 
than in drafting a new constitution.21 But in the late twentieth century, an 
alternative conception emerged as newly drafted constitutions regularly in-
cluded a series of social and economic rights designed to enable the citizen 
to realize positive freedom. This is aspirational constitutionalism, the ori-
gins of which can be traced to Rousseau’s social contract.

Rejecting the accounts of Hobbes and Locke, for Rousseau, the social con-
tract is an imaginative device for human renewal. Hobbes’s man in a state of 
nature is just bourgeois man, corrupted by property, competition, and social 
striving. Locke fares no better: if a right is a relation between citizens, no right 
to property can exist in a state of nature. Locke’s concept of property acquired 
through labor is merely an act of appropriation achieved through force or 
fraud. His social contract is an elaborate trick devised by property holders 
to protect their interests: claiming that a law-governed regime provides se-
curity and liberty, “all ran towards their chains in the belief that they were 
securing their freedom.” For Rousseau, Locke’s scheme imposes new fetters 
on the poor to confer new powers on the rich, transforming “a skillful usur-
pation into an irrevocable right.”22

In The Social Contract, Rousseau outlines the conditions to reconcile lib-
erty and law and to establish the basis for legitimate constitutional order.23 
First, contra Hobbes, he argues that the sovereign cannot be a single person 
or a representative office; it must be the people themselves who, by an act of 
association, form a collective body. The sovereign is not the office of the rep-
resentative of the state but the public person formed by the union of all; that 
is, the state is the sovereign. This is the principle of solidarity. Second, Rous-
seau argues that the social contract replaces natural inequality with political 
equality. This is the principle of equality. Third, political equality is the pre-
condition for the formation of a single will. Everyone has the same rights over 
others as they have themselves. Therefore, all must be acknowledged as equals, 
leading to the greatest good of all. This is the principle of equal liberty, other
wise known as the “general will” or the will of the sovereign.

The general will is the fundamental law of the political domain and the 
source of all constitutional rights. In contrast to Locke’s negative freedom, 
Rousseau gives an account of positive freedom.24 The purpose of Rousseau’s 
social contract is not to protect bourgeois property rights but to elevate 
humans from “stupid and bounded animals” into “intelligent beings.” This 
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can only be achieved in accordance with the fundamental law. Whoever re-
fuses to obey it must be constrained to do so; that is, they “shall be forced to 
be free.”25

These are the essential elements of aspirational constitutionalism. Whereas 
Hobbes describes the authority of positive law-making in the modern state 
and Locke protects natural rights within the constitution, Rousseau offers an 
account of the principle of equal liberty from which all rights contained in 
the constitution must be derived, thereby transforming subjective rights into 
objective law. Contrary to Locke, for whom society is a prepolitical category, 
Rousseau’s social contract establishes a constitution not just of government 
but also of political society, that is, the state. Consequently, Rousseau’s catalog 
of rights does not just protect the existing social order from government; it 
establishes the legitimacy of the regime. Rousseau’s aspirational scheme has 
such an emancipatory dynamic that, ever since it was first embraced by French 
revolutionaries,26 it has politicized all subsequent attempts to institute a stable 
constitutional settlement.

•

This sketch of the evolution of constitutional rights discourse throws into re-
lief the tension between rights and law. Hobbes jettisoned medieval consti-
tutionalism to replace it with the idea of law as the will of the sovereign; the 
constitution simply describes the established arrangement of government. 
Locke then outlined a system of limited government based on respect for in-
dividual rights; the constitution is created as an articulation of classical con-
stitutionalism. Rousseau radicalized each of these claims, arguing first, that 
the will of the sovereign is the will of the people and secondly, that the state 
must replace established rights with the right of everyone to equal liberty. 
The regime he devised was created in the image of aspirational constitution-
alism. Hobbes believed that natural rights must be extinguished in order to 
establish civil order. Locke promoted natural rights as a measure of the le-
gitimacy of civil order. And Rousseau converted the principle of subjective 
right into objective law.

The modern constitution transforms these competing claims into posi-
tive law, changing the character of law in important ways. As Part I showed, in 
its origins constitutionalism reflects Locke’s ideas and seeks to protect nega-
tive rights. But as the modern practice evolves in accordance with Rousseau’s 
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ideas, rights are elevated into architectonic principles of the entire regime. 
This is the dominant rhetoric of recent developments in “the age of consti-
tutionalism,” the subject of Part III of this book. As we have already seen, 
constituent power involves a discourse of right as much as of power. Similarly, 
the nature of constitutional rights reflects a discourse of power as much as 
right. Power and right, the conditions of public and private autonomy, remain 
intertwined, an issue that the concept of constitutional democracy must 
address.



Chapter 7

Constitutional Democracy

MODERN government acquires legitimacy from adherence to a constitu-
tion that “we the people” have authorized. This is the principle of public au-
tonomy that, reflecting the ostensibly democratic founding of the modern 
state, assumes juridical form as constituent power. Government also acquires 
legitimacy by virtue of particular conditions imposed on the way it can use 
its powers. This is the principle of private autonomy that, reflecting respect 
for individual liberty, acquires juridical form as constitutional rights. Which 
of these principles has primacy? This is one of the most perplexing questions 
of modern politics.

Civic republicans prioritize the former, the democratic principle of equal 
citizen participation in the processes by which they are governed. Liberals 
prioritize the latter, the principle that upholds the primacy of protecting the 
citizen’s basic rights. By upholding the value of both principles, a regime of 
constitutional democracy is assumed to be able to resolve conflicts between 
them and to determine the circumstances under which either the will of the 
people must be circumscribed to guarantee the rights of the subject or basic 
rights must be qualified in pursuit of the common good.

The tension between these principles nonetheless continues to torment 
constitutional discourse. If the constitution merely establishes a framework 
of government for a single generation, that tension can be negotiated through 
political deliberation. But if, according to the precepts of constitutionalism, 
the constitution is intended to be permanent, the question of the relative pri-
orities of these competing principles becomes much more pressing. Without 
a clear steer, the question is most likely resolved quietly on a case-by-case 
basis by unelected judges. This likelihood led republicans like Jefferson, con-
vinced that one generation had no right to bind another, to fear that the es-
tablishment of a permanent constitution subverts democracy.
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Some theorists argue that there is no need to trade between the principles 
of democracy and rights. They question whether republican values demand 
acquiescence to the unrestrained will of the people and whether liberal values 
rule out a reciprocal acknowledgment of the limits on individual rights, sug-
gesting that the two values can be reconciled because they are interdepen-
dent. This is the critical issue around which the distinction between a regime 
of constitutional democracy and one founded on the philosophy of consti-
tutionalism revolves.

The Liberty of the Ancients and the Liberty of the Moderns

The tension between democracy and rights played out differently in the poli-
tics of the American and French Revolutions. From the outset, the framers 
of the US Constitution were concerned about the impact of democracy 
on their regime. Advocating the establishment of a modern republic that 
included powerful institutional mechanisms to mitigate what Madison in 
Federalist 10 calls the deficiencies of a “pure democracy,” they implicitly 
upheld the primacy of individual rights. French revolutionaries, by con-
trast, modeled their regime on the republican virtues of ancient Greece and 
Rome, a quest that drove them to pursue a revolutionary cause without limi-
tation. Into this febrile environment stepped Benjamin Constant. Following 
his arrival in Paris in 1795, he offered guidance on how the new French re-
public might direct its revolutionary fervor toward more stable institutional 
arrangements.

Reflecting on those developments twenty years later, Constant observes 
that the intensity of deliberation over constitutional forms that had engaged 
French writers since the Revolution was now out of favor. In the decade fol-
lowing the Revolution, the French “tried some five or six constitutions and 
found ourselves the worse for it.” Instead, “in the name of freedom . . . ​we got 
prisons, scaffolds, and endless multiplied persecution.” Far from liberating 
the people, the descent of the Revolution into the Terror had simply made 
them fearful, insecure, and ripe for servitude.1

His explanation is instructive. The great failure of the revolutionaries was 
in trying to build their regime by “grinding and reducing to dust the [inher-
ited] materials that they were to employ.” Having removed this “natural source 
of patriotism,” they sought to replace it with “a factitious passion for an 
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abstract being, a general idea stripped of all that can engage the imagination 
and speak to the memory.”2 Authority could only be restored and political 
power generated by strengthening institutional arrangements that command 
respect. The only hope of reconciling competing principles of democracy and 
rights, he concludes, was by devising a constitution that accorded with the 
customs of the people.

Constant’s argument synthesizes the principles of Rousseau and Montes-
quieu. From Rousseau, he derives the principle that a regime gains legitimacy 
from popular sovereignty, and from Montesquieu, the principle that the 
ruling power gains authority not only from popular will but also from how 
power is exercised. Modern governments must be able to claim a democratic 
mandate but, to strengthen their authority, they must act within accepted 
constitutional forms.3

The Revolution took a wrong turn, Constant maintains, because it con-
flated two rather different concepts of liberty. Modern liberty, founded on 
individual subjective rights, protects a zone of privacy and independence 
from the exercise of arbitrary power. The ancient idea of liberty, by contrast, 
expressed independence from rule by foreigners and required the participa-
tion of citizens in collective self-government. This was the type of liberty that 
could only be realized in a small, culturally homogeneous city-state pursuing 
a politics of virtue founded on martial spirit, a type of state that was invari-
ably a slaveholding, warrior republic of male citizens. It was also the type of 
liberty that could not be enjoyed equally. For some to be free, others had to 
be slaves.4

Acknowledging the value of each kind of liberty, Constant argues that the 
task is to find a balance between the two. The prevalence of the modern con-
cept is as distortive as the dominance of the ancient: the atrophy of politics 
by retreat to a private sphere could be as dangerous as a total politicization 
of society. Liberty in the modern world involves a novel challenge: it must 
accept the distinctions between public and private, political and social, and 
participation and independence. Political liberty presupposes civil liberty, 
and the primary aim of the constitution must be to establish an interlocking 
arrangement in which these two forms of freedom reinforce one another.

How can this be realized? Constant argues that the emergence of a civil 
society founded on subjective rights need not diminish the domain of the 
political founded on objective law. Indeed, the autonomy of the political and 
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the autonomy of the social presuppose one another. His profound point is 
that democratization releases social power at the same time as it extends the 
nature, scale, and range of governmental power. Under a modern constitution, 
hierarchical ordering, a characteristic feature of regal authority, diminishes, 
but “the political” continues to operate as “society’s symbolic underpinning, 
the source of its collective identity and cohesiveness.”5

This “symbolic underpinning” must be reflected in a constitution drafted 
not in terms of command and obedience but on the principle of highly dif-
ferentiated modes of association. To maintain the government’s authority and 
legitimacy, the modern constitution must assume the crucial function of rep-
resenting society, to which end it must somehow establish its authority as a 
neutral power. It must be able to bolster the authority of the office of govern-
ment against the forces of division.

Maintaining Political Freedom in Modern Democracy

Writing in the mid-nineteenth century as a member of the first postrevolu-
tionary generation, Alexis de Tocqueville was driven to understand the sig-
nificance of the two great political revolutions of the late eighteenth century. 
His task was to explain the profound implications for government and society 
of the decline of monarchy and aristocracy and the emergence of democracy.

Tocqueville produced two major studies, each of which became a classic 
of modern political thought. Democracy in America, published in two vol-
umes in 1835 and 1840, and The Ancien Régime and the French Revolution in 
1856 analyze the crisis of European regimes. How, he asks, might political 
freedom be realized in these emerging democracies? These societies cannot 
prevent these modernizing developments, he concludes, but “it depends upon 
themselves whether the principle of equality is to lead them to servitude or 
freedom, to knowledge or barbarism, to prosperity or to wretchedness.” 6 
The freedom he upholds as a cardinal virtue is not individual freedom from 
political engagement but the maintenance of the conditions of freedom as 
collective self-government.

Tocqueville recognized that the relentless force destroying monarchy and 
aristocracy and driving toward democracy was “the gradual development of 
the principle of equality.” Whereas his contemporary, Karl Marx, had once 
rhetorically declared that democracy “is the resolved mystery of all consti-



Constitutional Democracy� 101

tutions,” Tocqueville set himself the task of unpacking that solution. His 
lasting reputation derives from his total commitment to the political as a dis-
tinct domain of human interaction, a commitment that leads him to make a 
powerful contribution to a “new science of politics . . . ​for a new world.”7

The new regime he foresaw sweeping the world was not simply democracy 
in the broad sense of moving toward an equality of conditions.8 He saw that 
the only regime that could truly legitimize a modern government was a con-
stitutional democracy. The primary aim of Democracy in America was to re-
veal the basic principles and working practices of such a democracy. Revolu-
tionary movements destroy traditions and create new opportunities, but the 
paradoxical threat he identifies is that the liberty generated in this upheaval 
can also lead to an equality that, enforcing conformity, destroys liberty. 
Tocqueville follows Constant in arguing that any new basis of authority must 
find its expression in the constitution.

Constitutional democracy, he argues, can be understood by reference to 
changes in three basic phenomena: power, constitution, and law. Political 
power is transformed in modernity; no longer emanating from the ruler, it 
assumes the amorphous form of social power. Democracy must therefore be 
conceived not as a system of government but as a form of society in which 
power is generated from the growth of equality. This power “appears to be-
long to no one, except to the people in the abstract, and which threatens to 
become unlimited, omnipotent, to acquire an ambition to take charge of 
every aspect of social life.”9 The key challenge is to establish a constitution 
that channels this social power and, through institutionalization, harnesses 
it and converts it into political power.

Symbolically, power rests with “the people,” but it is only through the con-
stitution that it is channeled into a political form that enables people to con-
ceive of themselves as a unity. Beyond this, it is unclear whether the consti-
tution merely establishes the office of government or is able to determine the 
constitutional order of the state. Tocqueville was sensitive to this ambiguity. 
He emphasizes that to be effective, the constitution’s formal written princi
ples and procedures must work with the grain of society. “Without ideas held 
in common,” he notes, “there is no common action, and without common 
action, there may still be men, but there is no social body.”10

The third innovation concerns a transformation in the role of law. The 
democratic impetus leading to a documentary constitution converts it into a 



102� Against  C onstitu tionalism

kind of higher-order law with, at least in the American model, the judiciary 
acting as its guardian. This is an important aspect of constitutional democ-
racy. If the danger to democracy is a sense of equality that jeopardizes lib-
erty, the bulwarks against this threat are lawyers. The influence of lawyers 
on governmental power, argues Tocqueville, is “the most powerful existing 
security against the excesses of democracy.” This is because their professional 
training endows them with certain orderly habits that “render them very hos-
tile to the revolutionary spirit and the unreflecting passions of the multi-
tude.” They neutralize the vices inherent in popular government because, 
however much they value liberty, they “are attached to public order beyond 
every other consideration.” And they “secretly oppose their aristocratic pro-
pensities to its democratic instincts, their superstitious attachment to what 
is antique to its love of novelty, their narrow views to its immense designs, 
and their habitual procrastination to its ardent impatience.”11

Once equipped with the power to declare laws unconstitutional, the Amer-
ican judge “perpetually interferes in political affairs.” And since there are so 
few political questions that do not eventually come before the judiciary, or
ganized political movements soon begin to express themselves in the lan-
guage of constitutional law, and “the spirit of the law” gradually extends 
beyond the courtroom to “the bosom of society.” “Without this admixture 
of lawyer-like sobriety with the democratic principle,” Tocqueville concludes, 
“I question whether democratic institutions could long be maintained.”12

Tocqueville identifies constitutional democracy, born of the combined 
transformation of power, constitution, and law, as the legitimating principle 
of modern regimes. His purpose was to persuade European politicians of its 
value and so avoid the threat of an emerging “democratic despotism.” That 
threat was most real in his own country. In the four decades before he set off 
on his American voyage, France had experienced revolution, constitutional 
monarchy, regicide, the Terror, war, republican government, empire, monar-
chical restoration, and in 1830 revolutionary overthrow. But he is careful not 
to project an idealized image of constitutional democracy. Democracy re-
leases new energies and confers new rights, but it also creates new possibilities 
for servitude born of standardization and normalization. Noting that “every 
man allows himself to be put in leading-strings, because he sees that it is not a 
person or a class of persons, but the people at large who hold the end of his 
chain,”13 he expresses a profound paradox of constitutional democracy.
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The Internal Relation between Rights and Democracy

Tocqueville’s ideas about power, constitution, and law have also shaped the 
thought of the most influential European social philosopher of the late 
twentieth century. Jürgen Habermas’s major work of the 1990s is a powerful 
analysis of the legitimacy of contemporary constitutional democracy. Be-
tween Facts and Norms: Contributions to a Discourse Theory of Law and 
Democracy ostensibly advances the thesis that “in the age of a completely 
secularized politics, the rule of law cannot be had or maintained without 
radical democracy.”14

Habermas’s study of constitutional democracy must be situated within his 
general social theory. In earlier work, he argues that modernity is signified 
by a growing systematization of ordinary life, leading to social relations being 
formally organized by law. He identifies four stages in this increasing juridi-
fication of social relations: the bourgeois state developed during the period 
of absolutism, the construct of which we saw in the work of Hobbes; the con-
stitutional state associated with nineteenth-century jurists of the Rechtsstaat 
and exemplified earlier in the work of Locke; the democratic constitutional 
state identified as having “spread in Europe and in North America in the wake 
of the French Revolution” examined by Tocqueville; and finally the demo
cratic welfare state, a twentieth-century product of the struggles of workers’ 
movements to provide social welfare that Habermas, following Tocqueville, 
recognizes is now being undermined by “the ambivalence of guaranteeing 
freedom and taking it away.”15

During the 1970s, Habermas argued that this last stage was leading to a 
“legitimation crisis” in which the political system was not generating suffi-
cient problem-solving capacity to guarantee its own continued existence.16 
Between Facts and Norms examines the crises that fiscal strains, welfare 
burdens, bureaucratization, and growing social complexity are imposing on 
contemporary constitutional frameworks. He acknowledges that function-
ally differentiated, decentered modern societies cannot easily be politically 
constituted; they may be integrated systemically but cannot be integrated so-
cially through shared meanings. The critical issue is whether this political 
relationship can be reconstructed within a constitutional arrangement that 
respects both individual rights as normative ideals and democratic will-
formation through the governmental system.
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To address this, Habermas first considers the strains between the two main 
schools of constitutional order: liberals who prioritize respect for individual 
rights and republicans who uphold the value of popular sovereignty. Rede-
fining the differences between them, he suggests that the principles they 
advance are not antagonistic but reciprocal. Constitutional democracy is 
capable of fully acknowledging both private and public autonomy, reason 
and will, rights and democracy.

This internal relation between rights and democracy is explained by re-
constructing the regime of constitutional democracy entirely in the language 
of rights. Five sets of rights needed to establish a constitutional democracy 
are specified. The first three establish a horizontal association of free and 
equal persons. These are rights to “the greatest possible measure of equal in-
dividual liberties,” status rights acquired as a member of the association, 
and rights to due process of law. Such rights guarantee the private autonomy 
of the individual, recognizing the individual as a subject of the law. The next 
two sets of rights acknowledge the individual as a citizen. First is the right to 
equal participation in the processes of opinion-formation and will-formation, 
which expands private and public autonomy simultaneously. The final set es-
tablishes rights to the basic material conditions needed so that citizens can 
actually make use of their civil and political rights.17

This rights-based account is the core of Habermas’s co-originality thesis: 
“The principle of popular sovereignty is expressed in rights of communica-
tion and participation that secure the public autonomy of citizens and the 
rule of law is expressed in those classical basic rights that guarantee the pri-
vate autonomy of members of society.” He acknowledges that his argument 
has the greatest plausibility with respect to rights that safeguard the exercise 
of public autonomy and seems less plausible with respect to classical indi-
vidual rights that guarantee private autonomy. But he stresses the point that 
without basic rights securing private autonomy, there can be “no medium for 
legally institutionalizing the conditions under which these citizens . . . ​can 
make use of their public autonomy.” Private autonomy rights, or negative lib-
erties, which republicans might treat as constraints, are to be reinterpreted 
as enabling conditions.18

The key to Habermas’s thesis is that “political power is not externally jux-
taposed to law but is presupposed by law and is itself established in the form 
of law.”19 On this, he is following Heller, though surprisingly without citing 
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him. Habermas presents democracy as an expression of rightful authority, 
and by “law” here, he must surely mean (again following Heller) an idealized 
expression of “political right.” It is on this implicit understanding that 
Habermas maintains the mutual presupposition of public autonomy and pri-
vate autonomy.

Habermas’s sophisticated philosophical treatment has transformed the 
terms of the debate.20 But it has not escaped criticism. Frank Michelman, for 
example, argues that once the actual processes of constitution-making are 
examined, the rudimentary tension between liberal and democratic presump-
tions persists, and Habermas’s attempt to resolve this by postulating some 
hypothetical universal agreement is “pure abstraction, a transcendental-
logical deduction necessitated by the prior determination of a thinker to 
think something.”21

Habermas has responded by maintaining that the internal relation between 
will and reason evolves over time so that we should see constitutional or-
dering as “a self-correcting historical process.” Michelman’s argument that 
it leads to an infinite regress, he suggests, is “the understandable expression 
of the future-oriented character, or openness, of the democratic constitution.” 
But constitution-making should be seen as “a tradition-building project” in 
that “later generations have the task of actualizing the still-untapped norma-
tive substance of the system of rights laid down in the original document of 
the constitution.” It requires acceptance of a “dynamic understanding of the 
constitution,” such that it can be conceived as “a self-correcting learning pro
cess,” whereby “with the inclusion of marginalized groups and with the em-
powerment of deprived classes, the hitherto poorly satisfied presuppositions 
for the legitimacy of existing democratic procedures are better realized.” Sub-
sequent generations, Habermas concludes, “can learn from past mistakes 
only if they are ‘in the same boat’ as their forebears.”22

This explanation clarifies, but does it resolve? One obvious limitation is that 
it offers a conceptual solution to a practical problem. But even on its own 
terms, it leaves doubts. Whereas Michelman argues that Habermas skews 
reciprocity towards liberalism,23 Charles Larmore thinks the co-originality 
thesis privileges republican democracy. In Habermas’s scheme, Larmore ar-
gues, individual rights do not limit the authority of popular sovereignty but 
“draw their rationale from their supposed ability to make democratic self-
rule possible.” Basic rights are therefore presented as devices that empower 
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individuals to participate in the process of democratic self-rule. Rather than 
protecting us from collective will, rights are shaped in such a way as “to 
protect the means necessary for creating a collective will.” In Habermas’s 
version, Larmore concludes, democratic self-rule is “the sole normative foun-
dation of the modern liberal-democratic state.”24

Habermas’s argument rests on the claim that in modern functionally 
differentiated and culturally heterogeneous societies, the legitimating princi
ples of constitutional democracy cannot presuppose the validity of concep-
tions of the common good. Legitimating principles must be procedural: the 
right must be prior to the good. Unable to depend on the standard repub-
lican argument about civic virtue, he turns instead to a set of universal princi
ples he calls “discourse ethics.” This ambitious move nevertheless becomes 
less compelling in the context of change over time. Even if he solves the 
paradox between democracy and rights in the task faced by framers of the 
constitution, the argument fails if future generations who did not consent 
with one another are similarly bound by that constitution.

Habermas’s attempt to resolve this by suggesting that successors should 
recognize they are “in the same boat” as their forebears is revealing. The 
“boat” must surely be something more fundamental than the enacted con-
stitution. As Alessandro Ferrara notes, the metaphor requires that we “con-
ceive of the political identity of the people as something that pre-exists the 
constitution,”25 that is, there must be a broader sense of a political associa-
tion that precedes the constitution. This is what I have been calling the state. 
“We the people” endowed with a historically derived cultural and political 
identity recognize that our forebears drafted these governing arrangements 
as a constitution. The problem for Habermas is that this brings him back to 
the question of the common good and the sense of patriotism as loyalty to a 
set of common values that make up a political tradition.

It is a problem for Habermas because he maintains that the only patrio-
tism that can be coherently embraced today is what he calls “constitutional 
patriotism” (Verfassungspatriotismus), an allegiance to the principles in-
scribed in the constitution.26 This surely underestimates the degree to which 
a common life that shapes the political identity of a people continues to pro-
vide the basis of political allegiance. In making this move, Habermas’s thesis 
begins to look much less like an argument for “radical democracy” or even 



Constitutional Democracy� 107

“constitutional democracy.” In promoting allegiance to the principles in the 
constitution, it ends up as nothing less than a defense of constitutionalism.

Constitutional Democracy or Constitutionalism?

The concept of constitutional democracy contains apparently ineradicable 
tensions between democracy and rights, will and reason, power and right, 
and ultimately between facts and norms. In their different ways, social con-
tract thinkers help us appreciate how these tensions might be negotiated. 
Habermas’s study of constitutional democracy is the latest of this type. He 
clarifies the character and extends the ambition of constitutional democracy, 
not least in synthesizing the classical constitutionalism of Locke and the as-
pirational constitutionalism of Rousseau. But like those of his social contract 
predecessors, this seems ultimately to be an account in which the conclusions 
follow from built-in assumptions.

Contractual thought experiments illuminate the conditions of legitimate 
order, but they underestimate the role of power in the task of generating au-
thority. The constitution does not acquire authority by virtue of its creation. 
Its authority is generated through social processes in real historical time, and 
that authority is always conditional. Contractual writers show how the ten-
sions between democracy and rights can be reconciled in thought. In prac-
tice, though, constitutional democracy is ever an exercise in continuous up-
heaval generated by the indeterminacy of its founding principles. Habermas’s 
“boat” needs to be filled with common historical experiences generated by 
memories of past conflicts over competing ideas of the common good. Ab-
stract constitutional principles acquire determinate meaning only because 
of what has been learned, especially through historical instances of what hap-
pens when a people fail to uphold them.

The written constitution performs a critical role in providing a framework 
for institutionalizing such social conflicts. It is a medium through which 
people express their sense of the right, the good, and the just in ways that 
transcend particular interests. But the regime retains its democratic character 
only when, far from achieving reconciliation between basic principles, it holds 
them in a condition of indeterminacy. Democracy, notes Claude Lefort, is 
“instituted and sustained by the dissolution of the markers of certainty.”27 
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Democracy persists through continuous and active political deliberation 
over the right and the good. Conflict and dissent are constitutive features that 
must be preserved, and they are preserved by ensuring that the meaning of 
these basic and contestable values remains the subject of continuous po
litical negotiation through democratically constituted and democratically ac-
countable processes.

This feature of democracy places structural limitations on the degree to 
which it can be sublimated into constitutionalism. Once a political regime is 
conceptualized in the language of rights, lawyers too readily assume that it 
contains an overarching framework to be attended to by the judiciary, with 
legislative and administration activity being reduced to mere regulative ac-
tion that can be trumped by a claim of right.28 This overvalues the ability of 
the judiciary to reach political judgments on intensely contestable rights 
claims and undervalues the importance of the implicit rights judgments that 
legislatures and other officials make.29 The maintenance of institutional sites 
of democratic deliberation, decision-making, and accountability are essen-
tial markers of indeterminacy. They are essential preconditions for upholding 
Tocqueville’s vision of political freedom.

Can modern societies maintain political unity while keeping open this the-
ater of contestation, or is it inevitable that Tocqueville’s conduits, the lawyers, 
will colonize constitutional discourse to such an extent that they stifle 
open deliberation and extinguish indeterminacy? To the extent that they have 
done so, we find ourselves in the grip of a pervasive ideology, an ideology of 
constitutionalism that blends the values of classical and aspirational consti-
tutionalism so that the constitution is transformed into the authoritative 
medium through which all inherent tensions between power and right are 
resolved. This theme is taken up in Part III.



Part I I I
The Age of Constitutionalism





Chapter 8

The Constitution  
as Civil Religion

ACCORDING to the precepts of classical constitutionalism, the main pur-
pose of the constitution is to establish a comprehensive scheme of limited 
government. However, this innovation was assumed to have been brought 
about not by some social contract but by the workings of certain natural laws 
of social development that bound us to interests we hold in common. Con-
sequently, the crucial distinction in constitutional thought was not between 
the state of nature and civil order but between society and government. Since 
it was society rather than government that elevated mankind, it was assumed 
that society would replace the state as the representation of unity. The con-
stitution was therefore devised as a method that could protect the workings 
of the natural laws of an emerging commercial society from undue govern-
mental interference. Public powers must be constrained so that private free-
doms can flourish.

Were these assumptions well founded? G. W. F. Hegel maintains that the 
rise of civil society driven by the laws of political economy advanced a purely 
formal concept of freedom that would only fuel competition and conflict and 
reinforce existing inequalities. Concerned mainly with “the security and pro-
tection of property and personal freedom,” civil society could not replace 
the state’s rationale of achieving objective freedom. Once civil society is left 
to operate according to its own laws, he surmises, the need for public con-
trols “to diminish the danger of upheavals arising from clashing interests” 
will become ever more urgent.1

Hegel’s perception that the operation of the modern laws of political 
economy does not lead to a diminished role for government has proved sound. 
But with what constitutional implications? Once governmental responsibilities 
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significantly expanded, it was evident that the constitution could not 
function according to the presuppositions of classical constitutionalism. 
The expansion of civil society together with the emergence of democracy 
combined to form a regime that releases social power at the same time as it 
extends the nature, scale, and range of governmental power. The critical 
challenge was whether the constitution could establish a framework that reg-
ulates not just government but also society.

As explained in Part I, this challenge has been obscured by ambiguity in 
the concept of the constitution. Alongside the modern constitution, which 
establishes the framework of government, the traditional idea of the consti-
tution as an expression of a regime’s customary practices and its people’s iden-
tity remained influential. With continuing processes of individualization, 
pluralization, fragmentation, and increasing functional differentiation, how-
ever, the authority of many of these traditional networks of solidarity was 
being eroded. To maintain social integration, then, it became necessary to 
place ever greater reliance on more formal systems. And at this critical mo-
ment, the constitution acquired a new responsibility.

The constitution was required to extend beyond its original role of estab-
lishing a comprehensive scheme of limited government to provide a symbolic 
representation of collective unity. Once divided between the formal con-
stitution of government and the material constitution of the state, in late 
modernity these legal and social functions became dedifferentiated. To main-
tain the authority of government, the constitution was also obliged to represent 
society. In the age of constitutionalism, the constitution’s critical task was to 
integrate two divergent roles: to regulate the system of government and to 
provide the symbolic representation of a society.

The Constitution as Instrument and Symbol

Modern societies are integrated both systemically and socially. Systemic in-
tegration is achieved through mechanisms like markets and governmental 
institutions that regulate private actions and provide public goods. Social in-
tegration is achieved by upholding traditions and common values. But is the 
constitution up to the task of moving beyond its original tasks of contrib-
uting to system integration by regulating governmental institutions and 
advancing social integration by expressing common values? The answer 
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depends on whether it is simply an instrument for collective decision-making 
or if it can also become a symbol of social unity.

As an instrument, the constitution organizes a set of mechanisms for 
making authoritative collective decisions, thereby contributing to the sys-
temic integration of the regime. It formulates rules that establish and limit 
the powers of public bodies and render these bodies accountable. It ensures 
that governmental power will be made regular and predictable, offering citi-
zens some assurance in their dealings with public bodies and providing re-
dress should expectations be confounded. In these respects, the constitution 
incorporates a set of precommitment techniques that help to integrate the 
functionally differentiated subsystems of modern society.2

Once the constitution has established its authority as a system of decision-
making and dispute resolution, it acquires the levels of trust needed to sustain 
social cohesion. Having established its normative authority, the constitution 
could possibly take on the symbolic role of expressing the nation’s sense of 
collective identity. Yet this is a latent potential, not least because, as Hans 
Vorländer notes, “what this integration capacity rests on, what its basis, its 
objective and its mechanisms are, remains entirely unclear.”3 The enactment 
of a constitution is never sufficient to ensure its efficacy because efficacy de-
pends on “constitutional reality.” 4 Whether the constitution can acquire 
general symbolic importance is assumed to depend on social and cultural 
factors that lie beyond the realm of law.

It is possible, then, for a constitution to establish its normative authority, 
its legal efficacy, but still lack real influence over the maintenance of societal 
integration. This is because, as the Weimar jurist Rudolf Smend argued, in-
tegration through the inculcation of common values is achieved as much 
through the veneration of flags, anthems, and pledges of allegiance as by laws 
and institutions of government.5 But herein lies the problem we have already 
identified: national solidarity, common religion, shared history, and uniform 
culture are the factors on which nation-states might have sought to build their 
authority but seem increasingly no longer to have. And that is why we turn 
to the constitution not just as an instrument but as a symbol of the values on 
which we might rebuild social integration in a secular, ahistorical, culturally 
heterogeneous society.

This has become a pressing issue in an era when many states, having broken 
with dictatorships, racial division, and communist rule, seek to reconstitute 
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their regimes in circumstances when a return to traditional values as sym-
bols of common identity is not possible. Is the modern constitution up to this 
formidable task? The question is addressed by considering the experience of 
two regimes in which the constitution has played a decisive role in promoting 
social integration.

The Constitution as American Myth

Since its adoption in 1787–1791, the US Constitution has been amended only 
seventeen times, and today it is regarded as being fixed and permanent. Its 
remarkable achievement is to have maintained its standing as an expression 
of the stability of the regime while accommodating major social, economic, 
and political change. It therefore seems to have succeeded in promoting not 
only systemic but also social integration. Its power of systemic integration is 
in large part attributable to the unique circumstances of its adoption. After 
all, the Constitution effectively established the state. That it now stands as a 
sacred icon of American national identity is a testament to its power of so-
cial integration.

Enlightenment thinkers recognized that establishing a system of modern 
republican government would necessitate bolstering the regime by promoting 
a civil religion, “not precisely as dogmas of Religion but as sentiments of so-
ciability.” 6 This message was fully endorsed by the American founders who, 
from the very beginning, positioned their founding documents—the Decla-
ration of Independence alongside the federal Constitution—at the forefront 
of the nation’s collective memory. The date of signing of the former—4 
July 1776—has ever since been commemorated as a national holiday, while 
the latter has been invested with enough symbolic capital to ensure its pre-
eminent status within America’s civil religion. From the outset, the federal 
Constitution was touted as a work of genius, designed so that “only its great 
outlines should be marked, its important objects designated” because other
wise it “would never be understood by the public.”7 It was intended as a per-
manent framework because otherwise the system of government would be 
deprived of “that veneration which time bestows on everything.”8

At the time, however, there were many who believed that no document 
could ever fit the needs of future generations. Each generation, they asserted, 
must be free to order its own affairs. Of these, Jefferson was the most promi-
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nent. “Some men look at constitutions with sanctimonious reverence, and 
deem them like the ark of the covenant, too sacred to be touched,” he wrote 
in 1816, and they “ascribe to the men of the preceding age a wisdom more 
than human, and suppose what they did to be beyond amendment.”9 But Jef-
ferson’s criticisms went unheeded. More typical are the sycophantic words 
of Supreme Court Justice William Johnson, who in 1823 wrote that the Con-
stitution is “the most wonderful instrument ever drawn by the hand of 
man—there is a comprehension and precision that is unparalleled; and I can 
truly say that after having spent my life studying it, I daily find in it some 
new excellence.”10 By the mid-nineteenth century, Daniel Webster, the US 
secretary of state, could write that the Constitution “is all that gives us a 
national character.”11

Reverence for what Lincoln had called the “political religion” of the Con-
stitution became an especially important unifying force following the rup-
ture created by the Civil War of 1861–1865.12 This was a period in which many 
believe Lincoln had acted unconstitutionally. The rupture was so severe that 
historians maintain that the resulting constitutional amendments (the thir-
teenth to fifteenth) established what was in effect a new constitution. The first 
had been predicated on federal union and recognition of slavery, and the 
second was based on the expanding power of national government and the 
status of individual rights.13 Yet, this dramatic change is masked by the bril-
liant rhetoric of Lincoln’s Gettysburg Address. “Lincoln’s own placing of the 
birth of the nation four-score-and-seven years before 1863,” notes Sanford 
Levinson, “itself announces that the genuine scriptural text of the new Is-
rael is the Declaration of Independence.” The Constitution is reduced to “a 
merely instrumental means of attaining the scriptural vision.” At that mo-
ment, the Constitution was transformed from an instrument of government 
into an aspirational ideal. The “more perfect union” referred to in the Con-
stitution’s preamble “is provided not by compliance with what occurs beneath 
the Preamble, but rather by achievement of the earlier vision of 1776.”14

Writing in the mid-1930s, Edward Corwin had argued that not only was 
almost every major innovation since the founding unconstitutional but that 
the Constitution had evolved to become “a symbol of distrust of the political 
process—a symbol of democracy’s fear of democracy.” And this “symbol of 
the many,” he concluded, has become “the instrument of the few, and all the 
better instrument for being such symbol.”15 Such claims, however, have since 
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been submerged beneath a cacophony of voices suggesting that the Consti-
tution’s sense of permanence is not founded on mere idolatry. Rather, argues 
Kathleen Sullivan, it is because the Constitution now expresses enduring 
values, including public confidence in the coherence of the basic constitu-
tional structure, the maintenance of the boundary between law and politics 
to uphold the rule of law, and the safeguarding of the legitimacy of the Su-
preme Court in its interpretative role.16

Such an idealized conception of the Constitution now takes its place along-
side the flag and the Declaration of Independence to form “the holy trinity” 
of America’s civil religion. In this guise, it fulfills the vital role of promoting 
social integration. Writing in the year of the Constitution’s bicentenary, Ir-
ving Kristol had complained that the work of so many constitutional scholars 
is unsatisfactory precisely because it fails to imbibe the spirit of this ideal 
Constitution.17 Judging from the volume of studies over the last thirty years, 
this is a deficiency American constitutional lawyers have more than recti-
fied. Today, the most prominent of them spend prodigious energy in search 
of the elusive spirit of the Constitution.18 From among many, consider Jack 
Balkin’s book Constitutional Redemption.

Balkin’s thesis is that the legitimacy of the American Constitution depends 
on “our faith in the constitutional project and its future trajectory,” a faith 
that rests, in turn, on “the story that we tell ourselves about our country, about 
our constitutional project, and about our place within them.” Of the many 
stories that might be told—of progress, decline, stasis, injustices unremedied, 
loss, restoration, corruption, and redemption—each could yield a different 
constitutional interpretation. Balkin recognizes that the “great progressive 
narrative” could provide “a spur to improvement” but rejects it as a self-
congratulatory distortion. At the same time, he also rejects the narrative of 
decline: William Lloyd Garrison may have rightly argued that in protecting 
slavery the Constitution was “a covenant with death” that would bring about 
its ruin, but for Balkin that “is the beginning of the story not its end.” Building 
on the argument of Robert Cover, another Yale scholar, he instead opts for a 
narrative of redemption, “not simply reform, but change that fulfils a promise 
of the past.” And central to that argument is the claim that “the Preamble to 
the Constitution sets a purpose that is never fully achieved but is our duty to 
achieve.”19
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If the Constitution is an imperfect compromise reflecting the political cir-
cumstances of the time, for Balkin, the challenge is whether it can eventu-
ally be redeemed. Can the people “live up to the promises they give them-
selves” and “construct a Constitution worthy of respect”? Good design is 
important, but the critical factor is garnering people’s beliefs and commit-
ment to engage them in the unfolding constitutional project. This requires 
faith that carries the danger of idolatry, but Balkin is more concerned about 
the form of idolatry that allows debates over the Constitution “to limit our 
moral imagination” such that the people “will confuse what is just with what 
is constitutional.” For this reason, he argues that the Supreme Court cannot 
hold a monopoly on the meaning of the Constitution, advocating in its place 
a sort of constitutional Protestantism: “Just as people may read the Bible for 
themselves and decide what they believe it means to them, so too citizens may 
decide what the Constitution means to them and argue for it in public life.”20

Balkin nevertheless maintains that the point of constitutional government 
is “the eventual redemption in history of the principles of our founding doc-
ument.” But the founding document is the Declaration of Independence, not 
the Constitution: “American constitutionalism is and must be a commitment 
to the promises that the Declaration makes about our future as a people.” 
Courts might not hold the Declaration to be legally enforceable, but there is 
no more important constitutional text. The Declaration “is the constitution 
that our Constitution exists to serve”; it “provides a legal and political frame-
work through which those promises can be redeemed in history.”21 Viewed 
as civil religion, this idealized version of the Constitution subsumes the con-
stitutional order of the state.

Constitutional Redemption is a powerful account of the US Constitution 
as a project of social integration exhorting people to identify with past ac-
complishments, connect with their forebears, and see themselves engaged in 
a common project. The American people are viewed as a community bound 
by a religious covenant, rather in the way that at the Passover seder Jews re-
cite the story of their enslavement in Egypt and a redemption yet to be ful-
filled.22 It is an enticing narrative—and thoroughly ideological. It is a modern 
American version of the myth of the ancient English constitution whereby 
the struggle for liberty called for the restoration of the ancient liberty-
preserving Anglo-Saxon constitution suppressed under the Norman yoke.23 
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Advocating Protestantism as a democratizing force, interpreters must be 
fervent and faithful believers in an idealized reconstruction of the Consti-
tution.24 “Integration through constitution” propagates a faith so deeply 
entrenched that all too many Americans are convinced that social progress 
is not realized through politics, electoral majorities, and legislative change 
but from such scholastic exercises in constitutional reinterpretation.

Social Integration in a Country without History

The American narrative of the Constitution as a social myth is a story of tri-
umph. A loose nation of immigrants is forged into a singular people “conceived 
in liberty, and dedicated to the proposition that all men are created equal.” In 
stark contrast, the German narrative on “integration through constitution” is 
born of tragedy. The German nation, possessing an ethos of state and people, 
existed long before the adoption of its postwar constitution. But following the 
catastrophe of Nazi dictatorship, the Holocaust, and the division of the state, it 
was impossible to restore collective identity by drawing on traditional sources.25 
In “a country without history,” the task of social integration depended on the 
capacity of its people to adhere to the liberal principles of its new postwar 
constitution, the Basic Law. “Integration through constitution” required the 
embrace of what came to be called “constitutional patriotism.”26

During the 1980s, German historians engaged in a heated debate over these 
issues. Michael Stürmer maintained that “in a country without history, the 
future belongs to those who give substance to memory, shape concepts, and 
interpret the past.”27 This caused Habermas to retort that present-day Ger-
mans “wish to reaffirm the identity of a nation committed to civil rights in a 
version appropriate to our history,” and “those who want to see Germans re-
turn to a conventional form of their national identity are destroying the 
only reliable basis of our connection to the West.”28 Habermas embraced con-
stitutional patriotism as a form of identity in which the allegiance of citizens 
is no longer grounded in particular historical, cultural, and geographical 
sources but in their adherence to the universal legal, moral, and political 
values of constitutionalism.29 Claiming that the “unconditional opening of 
the Federal Republic to the political culture of the West is the greatest achieve-
ment of the postwar period,”30 he raised the question of how this late 
modern idea of patriotism was being realized.
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The conventional answer is that Germany’s successful reconstruction was 
the result of two factors: system integration achieved by the postwar eco-
nomic miracle (Wirtschaftswunder) and the Basic Law’s promotion of social 
integration. Constitution-making in West Germany began “with the vacuum 
as complete as any that western civilization has ever known.” Under the tu-
telage of the Allies, a constitutional democracy quickly took root, although 
it had an unprepossessing start. It was not the result of a democratic deci-
sion of a sovereign people; rather, it was adopted by a Parliamentary council 
established at the behest of foreign powers and consisting of leading repre-
sentatives of the main political parties. That it was only provisional was clearly 
indicated by its avoiding such terms as “constituent assembly” or “constitu-
tion” and by the fact that the Basic Law was ratified by agreement of the West 
German states’ governments and not by popular referendum. “On the birth 
of very few other constitutions in the history of western civilization,” noted 
Peter Merkl, “was public opinion so silent.” Constitutional scholars at the 
time even referred to it simply as a law for “the uniform administration of 
the occupation zones outside the Iron Curtain.”31

Since the failed experiment of Weimar had been feted at birth as making 
the German Republic “the most democratic democracy of the world,”32 those 
drafting the Basic Law were particularly concerned about aspects of the 
Weimar Constitution that might have facilitated Hitler’s rise to power. They 
therefore excluded certain popular elements such as the use of referendums. 
There was also concern that proportional representation might lead to a frag-
mentation of authority that could be exploited by the emergency powers of 
the president. Distrusting executive power, the framers ensured that the newly 
established Federal Constitutional Court, rather than the president, would 
be entrusted with the role of guardian of the constitution.33 The Basic Law 
thus established a constitutional order of “managed” or “constrained” democ-
racy that included multiple checks on popular sentiment. It was an “attempt 
to reconstruct democracy without the demos,” making the Court “a veritable 
demiurge of West German democracy, of which it would determine both con-
tent and form.”34

This was very much a lawyer’s constitution. So how did it become such an 
important symbol of social integration? A federal regime alleviated fears of 
big government. Placing civil rights protection under the supervision of the 
Court rather than legislative or executive influence may have been another 
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factor. But one should not underestimate the simple fact that after their cat-
astrophic experience of war, the German people retreated into a private world 
that eschewed interest in political issues. In a 1955 poll, when asked whether 
they approved of the Basic Law, 51 percent of respondents claimed not to 
know its contents, and as many as one-third to one-half indicated a complete 
lack of interest in politics.35 The Basic Law appears to have been constructed 
as a constitution for a postpolitical age. But knowledge of its contents seemed 
irrelevant since it came to stand as a monument of faith, a symbol of identity 
that filled the vacuum created by the loss of historical sources of political 
identity.

Günter Frankenberg notes that the Basic Law contains many principles 
that are not easily reconcilable. These include majority rule versus protection 
of minorities, individualism versus altruism, autonomy versus paternalism, 
subjective rights versus the state’s protective duties, and so on. “Exactly which 
and how many of these rights, principles and values,” he asks, “should a con-
stitutional consensus encompass?”36 This misses the point. All that is re-
quired for unity is faith in the symbol together with trust in the institution 
acting as its guardian. Ernst Forsthoff may have been right in claiming that 
“the Constitution has ceased to be an instrument of unification,”37 but this is 
a secondary matter once the constitution becomes a symbol of unification.

This symbolic role is reinforced by Article 79(3) of the Basic Law, which 
prohibits any amendment of either the provision for basic rights or the organ
ization of the federal system. This so-called eternity clause in effect imposes 
a fixed value order on the regime, an order that during the 1950s was strength-
ened by Constitutional Court rulings maintaining that the Basic Law was 
an “objective system of values” that not only bound the state but also shaped 
the entire legal order.38

Dieter Grimm notes that the Court’s “popular esteem grew from decade 
to decade, as the dedications expressed at the various jubilees testify.”39 In a 
speech marking the Court’s tenth anniversary, for example, Rudolf Smend 
modified his Weimar thesis that social integration is a function of cultural 
factors and argued instead that the Court had now assumed this integrative 
role: the Court “does not interpret and apply our Constitution as the standing 
orders for an economic and technical-administrative purposive association, 
but as rules for a good and fair life for the German people.” 40 And when four 
leading constitutional lawyers produced a critical appraisal to mark sixty 
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years of the Court’s establishment, significantly they called it a study of “the 
unbounded Court.” 41

Peter Häberle’s influential argument that constitutional interpretation 
should not be fixated on the “closed community” of legal scholars further 
points to the Basic Law’s role in promoting social integration. A constitution 
“that not only incorporates the state in a narrow sense, but also structures 
the public and constitutes society” must embrace what he calls “the open so-
ciety of constitutional interpreters.” 42 This has similarities to Balkin’s Prot-
estant mode of interpretation, as does Häberle’s argument that preambles, 
though not legally enforceable, are “the source of insights” into understanding 
the constitution “as a framework for renewed harmony of citizens, of legiti-
macy, limitation and rationalisation of state as well as societal power and as 
an expression of the cultural development of a People.” For Häberle, pre-
ambles “are an appeal to all citizens and a directive for lawyers” and they 
“bring all the interpreters of an open society together in an exemplary 
fashion.” But while the ideology of the “open society of constitutional 
interpreters” performs a significant symbolic role, Häberle also acknowl-
edges that the court must remain “the guardians of the interpretive mo
nopoly on the main stage.” 43

The Contemporary Cult of Constitutionalism

For many decades, the American constitutional experience was regarded 
as unique, a product of the singular circumstances of the birth of the 
American nation. But, as we have just seen, the American model of consti-
tutionalism—the Constitution as a comprehensive text authorized in the 
name of the people to establish a permanent framework of higher-order 
law whose meaning is entrusted to the judiciary—also took root in postwar 
Germany.

Since the 1980s, this innovation has acquired universal significance. As 
Grimm notes, the German experience “became a model for many states that 
had liberated themselves from dictatorships of every ilk.” Institutional 
features of the American model had been devised under the influence of 
classical constitutionalism, but newly liberated states saw in the German 
constitution “a guarantor of economic prosperity and political stability” 
and thus “borrowed from it when they drafted their own constitutions.” 44
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But what exactly do they seek to borrow? It might be something akin to 
the German idea of “constitutional patriotism.” The phrase resonates because, 
being so abstract, it is one “with which people on both the left and the right 
could identify,” standing as it does as a modern political symbol “in a society 
deprived of its [historic] basis for national identification.” 45 But institutional 
infrastructure is also important. The role of the German Constitutional 
Court, with its sole responsibility for attending to constitutional require-
ments, has distinct advantages. These, as Bruce Ackerman notes, are both 
legal and political. Legally, “it frees judges from the reigning dogmatism of 
the civil law tradition and allows them to reflect self-consciously on liberal 
values”; politically, “it encourages the selection of judges who are untainted 
by close association with the old regime.” A great deal of the Court’s legiti-
macy derives from two additional features. The first is that some key values 
of the Basic Law cannot be amended, which enhances the Court’s autonomy. 
The second is the breadth of its jurisdiction, which “allows the court to gen-
erate its own symbolic linkages to the ordinary citizen.” This, Ackerman con-
cludes, “symbolizes the seriousness of the new regime’s commitment to 
limited government and individual freedom.” 46

The age of constitutionalism, then, begins with a renewed interest across 
the world in the nature, purpose, and potential of a constitution. But the age 
of constitutionalism is not simply the result of the growing number of new 
constitutions over the last thirty or so years. It also signifies the realization 
of an ambition to establish the constitution not only as the authoritative in-
strument of government but also as the symbol of the regime’s collective po
litical identity. The constitution is raised to the status of civil religion.

The scale of this ambition is revealed once we realize that the instrumental 
and symbolic dimensions of the project directly conflict. To ensure “govern-
ment under law,” the instrumental aspect of the constitution requires clear 
rules on the allocation of decision-making authority. But to achieve its sym-
bolic purposes, the constitution must incorporate values and statements of 
principles pitched at a high level of abstraction and ambiguity. Reconcilia-
tion of these instrumental and symbolic dimensions becomes a key task for 
the court, an innovation of major legal and political significance and one that 
requires the judiciary to develop nothing less than a new species of law.

The legal significance of the court’s task in reconciling the instrumental 
and symbolic dimensions of the constitution should not be underestimated. 
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The judiciary must advance a new conception of fundamental law that in-
volves a return neither to natural law nor to customary law. Requiring the 
interpenetration of political and legal reason, it is a novel elaboration of Rous-
seau’s concept of droit politique, political right. It leads to the creation of 
“constitutional legality,” a method of reasoning in which governing according 
to law no longer means governing subject to enacted rules but in accordance 
with abstract principles of legality dependent as much on political as legal 
rationality.

This development forces us to reconsider the nature of constitutional ju-
risdiction, the appropriate method of constitutional interpretation, and the 
meaning of constitutional legality. It also raises new questions about how 
such basic values as life, liberty, and property—and equality, solidarity, and 
security—are to be given constitutional recognition. Finally, it highlights the 
possibility that the Enlightenment project of “universal reformation” is 
entering a phase in which the catalog of constitutional values is not simply 
the measure of social integration within the nation-state but also of “global 
society.” This takes us a long way from classical constitutionalism in which 
the judiciary acts merely as the mouthpiece of the law and in which—to use 
Montesquieu’s terminology—their power of judging is “null.” 47 The chapters 
that follow take up the implications of these developments.



Chapter 9

Toward a Juristocracy

CLASSICAL constitutionalism envisaged an interlocking arrangement of 
governing institutions that could check and balance one another to create “a 
machine that would go of itself.”1 Good rhetoric perhaps, but even its most 
committed proponents recognized the need for some special institution that 
could, in Constant’s words, act as a preservative power “to defend govern-
ment against division among the governing and to defend the governed 
against oppression by the government.”2 Within the practice of constitution-
alism today, it is universally assumed that that role is fulfilled by the judi-
ciary. This was not a preordained feature of constitutional government, and 
indeed the “preservative” dimension of the judiciary’s constitutional role is 
now given a rather different twist.

In the tradition of constitutional government, this preservative role was 
most commonly undertaken by Parliament. As the representative body of the 
“communities of the realm,” Parliament ensured that the Crown, the gov-
erning institution, had due regard for the liberties of the people. In the British 
system, Parliament—a composite institution incorporating Crown, Lords, 
and Commons—was supposed to represent the entire political nation and 
therefore possessed sovereign authority to legislate on any matter. But the 
Commons had a special responsibility “to express the mind of the English 
people on all matters which come before it” and to lay before the Crown “the 
grievances and complaints of particular interests.”3 Its role was to ensure that 
new burdens would not be imposed until the Crown provided redress of 
grievances. The problem today, however, is that with the transition to democ-
racy, the Commons determines the government, which puts obvious strain 
on its traditional role of guardian.
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A modern constitutional settlement required new contenders for the role 
that must be independent of both the government and the people. Discus-
sion in nineteenth-century European circles focused on whether that status 
might be assigned to a constitutional monarch, but the contradictions were 
quickly exposed and, in any case, once modern republics were established, 
such considerations were overtaken by events.4 A similar debate had taken 
place in the United States, where it had initially been felt that the president 
might assume such a role. But after the formation of political parties that vied 
for the office, this became implausible, and the task had quickly fallen to the 
Supreme Court. In Europe, the legacy of courts as agents of the Crown made 
that transition more treacherous.

The Weimar Debate on the Guardian of the Constitution

These issues were acutely felt in the turbulent regime of Weimar Germany. 
The vexed question of who guards the Constitution became the subject of a 
seminal debate between two of its leading constitutional lawyers, Hans Kelsen 
and Carl Schmitt. Borrowing from Constant, Schmitt argued that the neu-
tral power to protect the Constitution belonged to the Reich president. Kelsen, 
however, maintained that the role of guardian was the preserve of a consti-
tutional court authorized to ensure conformity with constitutional require-
ments. Their debate was actually at cross-purposes since Schmitt’s points 
were directed at the maintenance of the constitution of the state while Kelsen 
focused on preserving the normative scheme of the Constitution establishing 
the office of government. But their debate remains instructive.5

For Schmitt, the key issue was to identify some power that “is present and 
indispensable” as well as “discreet and unobtrusive,” and active as a neutral 
power “only in a state of emergency.” This neutral power was purely to pre-
serve: “it is not to compete with the other powers with a view to expanding 
its own influence.” Schmitt argues that this is a role for the Reich president 
with extensive powers to declare a state of emergency. The president must hold 
powers independently of the legislature to act as its counterweight, be inde
pendent of party affiliation, and swear an oath to preserve the Constitution.6

Kelsen approached the question differently. Having helped draft the Aus-
trian Republic’s Constitution of 1920, which gave a constitutional court power 
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to strike down legislation, and having served as a judge on that court until 
1929, his main concern was with the conundrum of “the legality of law” when 
a constitution is enacted and a system of constitutional review instituted. His 
answer to the puzzle was that law-making is a matter of degree: “Constitu-
tion, statute, decree, act of administration, judicial decision, and enforcement 
are simply steps in the formation of the will of the community that are typ-
ical, given the way in which positive law organizes the modern state.” In re-
lation specifically to the decree, legislation is the creation of law, but since 
legislation is enacted according to the constitution, legislation also involves 
the mere application of law.7

On the assumption that the constitution is the highest principle of legal 
and political order, Kelsen argued there is no good reason why legislation 
should not be subject to constitutional review. Without this jurisdiction, the 
constitution would lack the quality of full legal bindingness, a point that be-
comes especially compelling in a federal state in which governmental func-
tions could not be adequately decentralized without some institution charged 
with policing these boundaries.8

Schmitt responded by suggesting that Kelsen’s argument might apply to 
the US system, where the Supreme Court holds a position “unique in all of 
world history.” But that system stood in “the starkest of contrasts to the states 
of the European Continent.” He distrusted “unthinking transfers and my-
thologizations,” arguing that the American system was a special type of “ju-
risdictional state” that “subjects all public life to the control of the ordinary 
courts.” For Schmitt, this had resonance “only if we take the term ‘constitu-
tion’ to refer above all to the basic rights implicit in a liberal-bourgeois un-
derstanding of the rule of law, to personal freedom and private property, 
which are to be protected by the ordinary courts against the state.” In an 
explanation that prefigures what I have called Ordo-constitutionalism, Schmitt 
claimed that Kelsen’s scheme presupposes “a neutral state, a state that does 
not intervene, as a matter of principle, unless it is for the purpose of restoring 
the disturbed conditions of free competition.”9

The enormous changes of the twentieth century, Schmitt explained, were 
the product of a dialectical development of the state running in three modern 
phases: “from the absolute state of the seventeenth and eighteenth via the 
neutral state of the liberal nineteenth century to the total state characterized 
by an identity of state and society.” In the total state that has now evolved, 
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society is subsumed into the state to become “an economic state, a cultural 
state, a caring state, a welfare state, a providing state,” transforming the state 
into a self-organized society. The state, no longer materially separate from so-
ciety, “comes to encompass everything social, i.e., everything that concerns the 
collective life of human beings.” In this total state, all social and economic 
problems are political problems. If they were to become issues of constitutional 
adjudication, what results “would not be a juridification of politics but rather a 
politicization of adjudication.” Within such a state, “no amount of judicial 
procedure could veil the fact that such a . . . ​constitutional court would be a 
highly political authority” and, in so burdening it, we “endanger it.”10

This debate took place against the backdrop of extreme political tension 
that came to a head in 1932 when President Hindenburg’s emergency decree 
deposed the Social Democratic government of Prussia and appointed federal 
commissioners to take over their functions. Prussia challenged the legality 
of this decree in the Staatsgerichthof, the court established to adjudicate dis-
putes between the federal government and the state. The court issued an 
equivocal ruling justifying the Reich’s assumption of control over Prussia’s 
governmental functions to protect public security, even though the Prussian 
government had not breached its duties to the Reich.11 This equivocation 
marked the beginning of the end. Schmitt’s account, it would appear, was 
more realistic: the Constitution could not be preserved by a court, although 
conceivably the regime might have been protected by a determined president. 
As it turned out, the president’s actual decisions facilitated the emergence of 
the Nazi regime. But Kelsen’s normative argument was that the problem 
stemmed from the failure to establish a proper constitutional court under the 
Weimar Constitution. The future, as we shall see, belonged to Kelsen, but 
Schmitt’s arguments about the role of constitutional courts in the era of “the 
total constitution” were to prove prescient.

The Rise of Constitutional Jurisdiction

At the end of the Second World War, many European countries began the 
long process of reconstruction by adopting a constitution intended to take 
effect as fundamental law and which equipped the judiciary with the powers 
of constitutional review. This was a major institutional innovation. Before 
the war, other than the exceptional case of the United States, there was only 
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the limited experience of Austria and Czechoslovakia on which to draw. In 
1920, Austria had been the first to establish a special constitutional court, an 
experiment that ceased in 1934 when the Dolfuss government acquired ex-
tensive emergency powers to rule by decree, making the court redundant.12 
Only since 1945 has the role of constitutional guardian been routinely allo-
cated to the judiciary.13

One notable feature of this innovation in postwar Europe is that constitu-
tional review is commonly assigned to a specially constituted court, unlike 
in the United States, where it proceeds through ordinary adjudicative proce-
dures in courts of general jurisdiction. The Austrian constitutional court was 
revived in 1945, followed by the establishment of similar institutions in Ger-
many (1952), Italy (1955), France (1958), and, after their transitions from au-
thoritarianism, in Spain (1978) and Portugal (1982). But the era of most 
rapid acceleration came after 1989 following the communist collapse in Cen-
tral and Eastern Europe, the establishment of a post-apartheid constitution 
in South Africa, and the transition from dictatorship to democracy in sev-
eral Latin American countries. Today, more than sixty states operate consti-
tutional courts.

Not all are based on a single model. The French Constitutional Council is 
the product of a tradition that rejects judicial review.14 But even within the 
more orthodox format, there are differences. The Austrian court, for example, 
is established on formal and limited lines with jurisdictional responsibility 
over governmental action but only indirectly over the constitutionality of the 
underlying laws. Without the power to review the constitutionality of judi-
cial decisions in conforming to basic rights, it is not obvious that the court is 
the guardian of the constitution.15 Contrast Germany, whose constitutional 
court has ultimate responsibility not only for interpreting the constitution 
but also for preserving the integrity of the constitutional order. The Austrian 
model conforms to the principle of checks and balances within classical con-
stitutionalism, but it is the German model, based on the power to determine 
constitutional complaints, that has proved most influential. The Austrian 
model entrusts the court with a preservative power, whereas the German 
model extends the court’s remit to promote the collective values of society.

The celebrated Weimar debate focused on identifying the institution that 
could prevent erosion of the Constitution by political forces. After the war, 
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the debate took place on rather different premises. An era marked by what 
Schmitt had called “the total state” saw the emergence not only of “the total 
constitution” but also of constitutional courts. Their task was to maintain not 
only a balance of power among governmental institutions but also to protect 
the regime’s basic values, especially against a threatened collapse of democ-
racies into dictatorship.

This is a dramatic extension of constitutional jurisdiction. But we should 
not overlook its impact on regimes operating under common law or on 
those—as in the United States—who still entrust constitutional responsibili-
ties to courts of general jurisdiction. Operating on the principle of parlia-
mentary supremacy, these regimes have nonetheless recently adopted char-
ters of basic rights that have transformed the constitutional role of their 
courts. Starting with Canada in 1982 and New Zealand in 1990, the United 
Kingdom followed suit in 1998, as did Israel which, having inherited a British-
style system of parliamentary government, adopted two new Basic Laws in 
1992 that had a similar impact.16

In these regimes, the growth in constitutional litigation has meant the cre-
ation of special legal procedures, such as a streamlined application for judi-
cial review. With the growing constitutional caseload, apex courts have had 
to take control of their dockets, resulting in the rapid increase in constitu-
tional cases determined by supreme courts over the last thirty years.17 In re-
gimes founded on general jurisdiction, supreme courts are being converted 
into de facto constitutional courts.18 In their method of working and their 
style of judgment, these supreme courts now operate in ways similar to spe-
cially established constitutional courts.

Postwar developments, touted in the name of strengthening constitution-
alism, have resulted in scores of countries instituting constitutional reforms 
that have, in Ran Hirschl’s words, “transferred an unprecedented amount of 
power from representative institutions to judiciaries.”19 Kelsen’s case for the 
court as guardian of the constitution has evidently prevailed, but it succeeds 
alongside Schmitt’s claim that this must lead to a politicized judiciary exer-
cising a politically contentious constitutional jurisdiction. The result is that 
the guardian of the constitution becomes in effect its master, and arguably 
undermines rather than safeguards the democratic foundation of constitu-
tional democracy. Why has this happened?
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The Rights Revolution

The dramatic expansion of constitutional jurisdiction presented courts with 
public policy questions that a generation ago seemed well beyond judicial 
competence and more appropriately determined by legislative and executive 
bodies. The reasons for this global expansion of judicial power are multifac-
eted.20 But the development is undoubtedly linked to the emergence of “the 
total constitution,” that is, the sense that the adopted constitution now ex-
presses the constitution of society. With the increasing juridification of so-
cial relations in the second phase of modernity, a greater range of political 
and social issues demand judicial resolution. The driving force is an ever-
expanding conception of constitutional rights.21

The main task of the modern constitution as originally conceived was to 
protect a special set of individual interests from coercive governmental in-
terference. These were the foundational values of civil and political rights—
rights to life, liberty, and property—upon which were built the freedoms of 
speech, religious worship, expression, and association. Protecting Locke’s 
negative freedoms by creating a zone of individual autonomy insulated from 
public interference, they formed the central building blocks of a system of 
limited government.

This conception of basic rights has since been overhauled, and its method 
of protection radically reformed. It has come about in three stages. First, 
courts have fashioned a jurisprudence of rights that imposes positive obliga-
tions on public authorities to protect negative rights. These protective duties 
correlate to the idea of the constitution as an “objective order of values.”22 
For freedom of expression to be made a reality, for instance, it is not enough 
for the government to allow the right of demonstration. It must also require 
public authorities to facilitate the assembly and provide the necessary pro-
tection for safety. Secondly, through what is called the “horizontal effect” of 
rights, courts ensure that private individuals do not violate the rights of 
others, in which respect charters of rights might not only bind public authori-
ties but also indirectly apply to individuals.23 Thirdly, recent constitutions 
often include a range of social and economic rights, such as access to food, 
water, housing, health care, social security, and education. To be effective, 
such rights must directly impose duties on public authorities.24 Each of these 
strands contributes to the proliferation of rights claims. As institutionalized 
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expressions of Rousseau’s concept of equal liberty, they promote an aspira-
tional constitutionalism that imposes new burdens on constitutional courts.

These radical changes to the meaning of constitutional rights raise many 
interpretative challenges that will be examined in Chapter 10. But they have 
also had a major impact on the way constitutional courts operate. One effect 
is that almost any interest can now be reformulated as a right. Here, courts 
have followed the German Federal Constitutional Court in abandoning any 
test to distinguish a mere interest from a constitutional right. In sketching 
the global model of rights that has emerged, Kai Möller resists the conclu-
sion that all interests are now converted to rights, arguing that the length-
ening list of rights can be subsumed under “one comprehensive prima facie 
right to personal autonomy.” Yet there can be no doubt that this leads both 
to the blending of ethical and legal conceptions of rights and to an enormous 
extension of the court’s jurisdiction. A comprehensive right to autonomy, 
Möller concludes, “would avoid the possibility of unjustifiable and unantici-
pated gaps, in part by deliberately releasing judges from the interpretative 
constraints imposed by detailed and sometimes unfortunately framed con-
stitutional provisions.”25 The possibility that the constitution under which we 
live is whatever the judges say it is acquires heightened significance.

The implications of this juridical revolution are directly addressed by 
Mattias Kumm. Just as Schmitt claimed that the twentieth-century state had 
become a total state, Kumm argues that in the twenty-first century we enter 
the era of the total constitution. Whereas in a total state, every aspect of so-
cial life can be politicized, in the total constitution, every aspect of social 
life can be constitutionalized. In the total constitution, rights still accord 
protection against government, but they also provide a way “to constitu-
tionalize all political and legal conflicts” by establishing the general nor-
mative standards for the resolution of all legal and political conflicts. The 
court now acquires the authority to pronounce on “what constitutional jus-
tice requires.”26

The total constitution signals the transformation of the legislative state into 
a juristocracy. This is a regime in which judges perform the critical role of 
ensuring that all powers are exercised with due respect for constitutional 
values. Since the legitimate purposes of public action are now inscribed in 
the principles of the adopted constitution, legislative activity is converted into 
a type of executive action: “Democratic politics, executive decision-making, 
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and ordinary judicial decision-making becomes constitutional implemen-
tation, subject to the supervision of a constitutional court.” Kumm further 
argues that there is no reason why private law should not be constitutional-
ized: conceptually, it qualifies “as a branch of applied constitutional law.”27 
For Kumm, Schmitt’s concept of the total state resulted from the decline of 
classical liberalism and led, through regulation, to the politicization of pri-
vate law. Such legislative interferences must now be constrained by constitu-
tional rights: the total state must be complemented by the total constitution.

Under the total constitution, legislatures draft the laws, but courts have an 
“editorial function as veto players.” They provide a forum for review of leg-
islative action by affected individuals, with the language of rights being em-
ployed to protect their interests. This, argues Kumm, simply fulfills the rev-
olutionary promise of the Enlightenment tradition. Consequently, “those who 
lament the demise of democracy and the emergence of juristocracy may be 
guided by mistaken ideas both about the point of rights and the appropriate 
understanding of democracy.”28 Like Rubenfeld, Kumm equates constitution-
alism with democracy.

Kumm explains that, far from being neutral, the total constitution exists 
to protect specific values. It can therefore prevent “radical political change 
by entrenching its basic structural features—constitutional rights, democ-
racy, and the rule of law among them—precluding their abolition by way of 
constitutional amendment.”29 One illustration is Germany’s “eternity clause,” 
which prohibits amendments to certain clauses of its Basic Law. Far more sig-
nificant, however, are prohibitions on the power to amend that have been 
devised by constitutional courts. Foremost amongst these is the “basic struc-
ture doctrine” formulated by the Supreme Court of India, which holds that 
no amendment can abrogate or alter the Constitution’s core features, in-
cluding constitutional supremacy, the rule of law, the separation of powers, 
judicial review, judicial independence, federalism, and secularism.30 This 
mighty doctrine has influenced the formation of analogous concepts in Asia, 
Africa, and Latin America.31

This global trend of judicial empowerment through the constitutionaliza-
tion of rights is one of the most important governmental developments of 
the contemporary era. As states have either adopted new constitutions or re-
vised them to provide a charter of rights, they have strengthened the volume, 
scope, and intensity of judicial review. This has been accompanied by re-
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moving self-imposed limits on jurisdictional controls, relaxing standing rules, 
considering moot questions, and effectively abandoning the political ques-
tion doctrine. Armed with newly acquired powers, courts are resolving a 
range of political and public policy questions that not long ago would have 
been strictly off-limits.

Wielding these tools, they have overturned contentious political decisions 
on such matters as speech and religion, criminal justice, immigration, health 
policy, national security, electoral process, fiscal policy, treatment of pris-
oners, and the legality of same-sex marriage. An ever-expanding constitu-
tional jurisdiction now embraces “matters of outright and utmost political 
significance that often define and divide whole polities.” These range from 
banning political parties from national elections to determining the legality 
of national welfare reform, from determining the constitutionality of a pres-
idential impeachment to establishing the legitimacy of a military coup d’état, 
from pronouncing on the validity of amnesty laws that protect perpetrators 
of human rights violations to determining which parts of the state may le-
gitimately secede.32

What is driving this rights movement? Hirschl offers an answer, arguing 
that political, economic, and legal elites either initiate or acquiesce in these 
reforms because they “estimate that it serves their interests to abide by the 
limits imposed by judicial intervention in the political sphere.” Constitution-
alization, he maintains, depends on the interplay between three key groups: 
political elites seeking to preserve their hegemony by insulating certain pol-
icies from political change, economic elites who see it as a way of protecting 
the market-based economic order, and judicial elites, for whom enhanced 
constitutionalization increases their political influence.33

Presenting four case studies—Canada, New Zealand, Israel, and South 
Africa—Hirschl argues that although the rights revolution has had a “trans-
formative effect on political discourse,” its impact on “progressive notions of 
distributive justice is often overrated if not outright negligible.” Far from 
being “a reflection of a genuinely progressive revolution,” it is a form of “self-
interested hegemonic preservation.”34 White elites in South Africa discovered 
the virtues of judicial review when apartheid was collapsing. After having op-
posed judicial review for decades, Israel’s Ashkenazi bourgeois elite em-
braced constitutional rights when the electoral balance was shifting. That is, 
even when wrapped in the rhetoric of aspirational constitutionalism, the 
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rights revolution works primarily to bolster liberal elites against political 
change that threatens their status.

Hirschl’s account is not definitive. His causal claims have been doubted, 
and his account of the impact of global developments is limited. Other com-
parative studies have argued that the rights revolution originates in civil so-
ciety pressures from below rather than leadership initiatives from above.35 
But in shifting the focus toward social, political, and economic factors, he 
points in the right direction.

The Rights Revolution and Constitutional Democracy

Can the establishment of a superior constitutional jurisdiction in a democ-
racy ever be justified? If the role of such a court is just to protect the primacy 
of the constitution as an expression of the constituent power of the people, the 
case would be unanswerable. As Hamilton recognized, constitutional review 
is essential because if legislation contrary to the constitution were valid, the 
deputy would be placed above the principal, the servant above the master, 
and the people’s representatives made superior to the people themselves. But 
recent developments indicate that the matter is not so straightforward.

The constitution, Laurence Tribe asserts, now “floats in a vast and 
deep—and, crucially, invisible—ocean of ideas, propositions, recovered mem-
ories, and imagined experiences that the Constitution as a whole puts us in 
a position to glimpse.”36 But—also crucially—it is the judiciary and not “us” 
who “glimpse.” To Bertolt Brecht’s question: “All power comes from the 
people, but where does it go to?,”37 we are discovering a disconcerting answer. 
The constitutional role of the judiciary can no longer be comfortably placed 
within the classic scheme of the separation of powers. We have traveled a long 
way from Montesquieu’s assumption that, among the three powers, that of 
judging is null. Judges have become the arbiters of constitutional meaning. 
It is true that such power is subject to institutional constraints: courts have 
no independent power of initiative, they must restrict their decisions to the 
issue at hand, and they must conform to the conventions of rational argu-
mentation. But judges now have the power to determine the conditions of 
“political right,” and in so doing they have arrogated the critical role of over-
seeing the political process.



Toward a   Juristocrac� 135

Their role in regulating democratic will-formation is particularly conten-
tious. Issues that go to the core meaning of a constitutional democracy now 
occupy the attention of constitutional courts. The US Supreme Court has 
been in the vanguard of reshaping the law on such matters as campaign fi-
nancing, political corruption, gerrymandering, and the redrawing of electoral 
districts.38 Where they lead, others are following. Constitutional courts are 
now ruling on a range of political disputes concerning restrictions on the ac-
tivities of political parties, the tenure of presidents, corruption indictments 
against heads of state, and the determination of election results.39 The German 
Federal Constitutional Court, for example, has asserted its authority to de-
termine when and under what conditions Germany’s European Union mem-
bership is compatible with its constitutional commitments as a democracy.40 
The South African Constitutional Court refused to certify the draft Consti-
tution adopted by the Constitutional Assembly and required revisions to bol-
ster the protection of rights, the first case of a constitution being declared 
unconstitutional.41 The influence of constitutional courts in shaping the tran-
sition to democracy in Central Europe, Latin America, and South Africa has 
been of pivotal significance.42

Review agencies are clearly necessary to ensure the smooth working of 
democratic will-formation.43 But whereas this was once the task of indepen
dent review commissions, it is increasingly performed by courts. The problem 
is that democracy is a contested political concept, and lawyers, conditioned 
to think through the prism of rights, invariably privilege a particular con-
ception. The reprocessing of democratic will-formation through the language 
of rights—the rights of speech and association, the right to vote, and the right 
to political equality—leads to individualization and thus significantly under-
mines the ability of collective organizations like political parties and in-
terest groups to build coalitions of interests. “Emasculating these organ
izations in the name of empowering individuals or isolated groups,” argues 
Richard Pildes, “is confused at best and political suicide at worst.” 44 It leads 
down a dangerous road in which the abstract idea of a rights-respecting de-
mocracy is realized only when political parties have been abolished. This is, 
of course, not the whole story.45 But the general trajectory taken by the con-
stitutionalization of electoral politics now threatens to advance constitution-
alism at the expense of constitutional democracy.



Chapter 10

Integration through 
Interpretation

IN the age of constitutionalism, the claim that the constitution establishes a 
permanent framework of fundamental law that expresses the regime’s col-
lective identity is vindicated. And with this victory, the tension between 
the constitution’s instrumental and symbolic functions becomes acute. This 
issue had been recognized from the outset. When in 1819 Marshall C.J. 
declared that one must never forget that it is a constitution we are expounding, 
he put his finger on the problem. If the constitution were to include every 
detail of governmental powers, procedures, and limits, it could hardly be 
grasped by the human mind let alone understood by the public. When 
drafting a constitution, “only its great outlines should be marked, its impor
tant objects designated.”1 How, then, is this tension between the need for 
specificity in regulating government and ambiguity in expressing common 
values to be resolved? The task, it would appear, is one for the delicate arts 
of interpretation.

Marshall had identified the problem but had little to offer by way of a so-
lution. Acknowledging that the US Constitution is “intended to endure for 
ages to come,” he recognized that it must be able to adapt “to the various crises 
of human affairs.” He therefore accepted that although the powers of gov-
ernment are strictly limited, some discretion over their execution must be 
permitted provided their exercise is consistent with “the letter and spirit of 
the Constitution.”2 Yet only a few years later, emphasizing that courts are “the 
mere instruments of the law,” he had apparently resiled from this flexible ap-
proach.3 Such ambivalence over interpretative method is not surprising. The 
great adventure of building a nation through the prism of the Constitution 
was still in its infancy. While the symbolic role of the Constitution in shaping 



Integration through Interpretation� 137

the character of the people remained uncertain, so too must its method of 
interpretation.

Marshall’s ambition in crafting the work of the US Supreme Court during 
its first three decades is undisputed. In the landmark judicial review case of 
Marbury v. Madison, he stated that “the whole American fabric” had been 
erected on the idea that “the people have an original right to establish for their 
future government such principles as, in their opinion, shall most conduce 
to their own happiness.” Since this original right requires “a very great exer-
tion” that cannot be frequently repeated, its basic principles “are designed to 
be permanent” and must take effect as “paramount law.” 4 At the time of 
writing it was not at all self-evident that the Constitution either incorporated 
that ambition or could ever achieve that status.5 But a century later, another 
great American jurist expressed confidence that Marshall’s ambition had 
been realized. “When we are dealing with words that also are a constituent 
act, like the Constitution of the United States,” Justice Holmes declared, “we 
must realize that they have called into life a being the development of which 
could not have been foreseen completely by the most gifted of its begetters.” 
It was quite enough for them “to hope that they had created an organism” 
and “it has taken a century and has cost their successors much sweat and 
blood to prove that they created a nation.” 6 The US Constitution, Holmes 
was proclaiming, was not just an instrument for regulating government: it 
had become a symbolic expression of the constitution of American society.

This remarkably ambitious endeavor complicates the question of interpre-
tation. It explains why the search for the interpretative method able to pre
sent the Constitution as a comprehensive, coherent, and compelling scheme 
has spawned a vast industry. At fewer than eight thousand words, the US 
Constitution is a short text, but over the years Supreme Court justices “have 
written tens of thousands of pages” explicating its terms, creating “a vast 
amount of meaning that is not contained in the text of the document or its 
original understanding.”7 To which one might add that those tens of thou-
sands of pages have been glossed by professors of constitutional law covering 
hundreds of thousands of pages.

The enterprise verges on collective madness, especially if we accept Judge 
Posner’s claim that, since most Supreme Court decisions “are written by law 
clerks a year or two away from graduation,” professors of constitutional law 
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are devoting their intellectual energies to assessing the work of their recent 
students.8 But the stakes are great, involving nothing less than a search for 
the soul of the nation.9 And because of the range, depth, and sheer intellec-
tual energy of deliberation over interpretative fidelity to the US Constitution, 
the following analysis is mainly devoted to American debates.

Interpreting the Law of the Constitution

One great achievement of American jurists was to have had the Constitu-
tion accepted as a legal document so speedily. Once the Constitution takes 
the form of fundamental law then, as Marshall emphasizes in Marbury, “it is 
emphatically the province and duty of the judicial department to say what 
the law is.”10 As higher-order law, constitutional meaning must be determined 
as a matter of legal interpretation. At that time, powerful detractors like 
Jefferson believed that “to consider the judges as the ultimate arbiters of all 
constitutional questions . . . ​would place us under the despotism of an 
oligarchy,” maintaining that the Constitution “has erected no such single 
tribunal” but “more wisely made all the departments co-equal.”11 But Mar-
shall’s skillful statecraft firmly established the Court’s standing as guardian 
of the Constitution.

Constitutional interpretation is nevertheless an onerous responsibility. In 
Federalist 78, Hamilton recognized that “there can be few men in the society 
who will have sufficient skill in the laws” to qualify for that judicial task, and 
fewer still “who unite the requisite integrity with the requisite knowledge.” 
Conscious that those with such special qualities might be tempted to shape 
the text according to their own political proclivities, he emphasized that 
judges must never be disposed to exercise will instead of judgment. The surest 
safeguard was strict adherence to the standards imposed by professional dis-
cipline. In building a consistent body of constitutional knowledge, judges 
“should be bound down by strict rules and precedents.”

Hamilton’s method became the standard criterion by which constitutional 
interpretation retained its authority. To meet the challenge of interpreting a 
document “intended to endure for ages to come” and yet be “adapted to the 
various crises of human affairs,” the solution must be to work with tried and 
tested common law methods. This was strongly defended by Justice Cardozo 
who, in his Storrs Lectures of 1922, argued that “the vacant spaces” left by 



Integration through Interpretation� 139

the “great generalities of the constitution” must be filled “by the same pro
cesses and methods that have built up the customary law.”12

For others, however, common law methods conferred too much discretion. 
The surest way of maintaining interpretative fidelity, Justice Black declared 
in 1964, is to follow the text’s plain meaning. The framers had wisely ensured 
that the Constitution would endure by designing procedures for its amend-
ment and they gave “no such amending power to this Court.” The Court’s 
duty must be “to construe, not to rewrite or amend, the Constitution.”13 Con-
stitutional authority is maintained by interpreting it like any other legal text.

Since the 1960s this textualist method has fallen from favor and in many 
quarters is entirely discredited. It has been displaced by a creative interpre-
tation that treats the Constitution as a living entity. The value of this method 
was explained in the landmark ruling that declared legislation prohibiting 
private homosexual activity unconstitutional. Justice Kennedy stated that, 
although the framers’ intentions provide a starting point for discerning 
meaning, they also knew that “times can blind us to certain truths and later 
generations can see that laws once thought necessary and proper in fact serve 
only to oppress.” Every generation must therefore be free to “invoke its princi
ples in their own search for greater freedom.”14 The appropriate interpre-
tative method, Kennedy concluded, is to invoke principles that capture 
contemporary culture.

These divergent interpretative methods reflect different philosophies of 
law: law as a body of custom and practice, law as the will of law-making in-
stitutions of the state, and law as a set of ethical principles. They are there-
fore forever entangled in deeper jurisprudential disputes. The resulting dif-
ficulties are illustrated in a relatively mundane case. In Marsh v. Chambers, 
the Supreme Court was invited to rule on whether the practice of the Ne-
braska legislature in opening each session with a short Christian prayer 
violated the First Amendment provision that “Congress shall make no law 
respecting an establishment of religion.”15

Following Justice Black’s method of interpreting the Constitution as a legal 
text, the issue is straightforward: the practice is unconstitutional, being a clear 
case of the official establishment of religion. Following Justice Cardozo’s ad-
herence to precedents, it is also unconstitutional because it fails the test for 
determining whether a practice infringes on the establishment clause in the 
leading authority of Lemon v. Kurtzman.16 And following Justice Kennedy’s 
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method of applying principles, it is reasonable to conclude that the practice 
directly infringes on the purpose of keeping religion out of the political arena. 
Nevertheless, by a majority of six to three, the Supreme Court upheld the 
practice.

The Court concluded that the practice did not violate the First Amendment 
because “it has continued without interruption ever since that early session 
of Congress.” Accepting that “historical patterns cannot justify contemporary 
violations of constitutional guarantees,” the Court found that in this case the 
historical evidence shed light on the founders’ intention.17 Avoiding plain tex-
tual interpretation, powerful precedent, and contemporary principles, the 
Court upheld the practice of official prayers due to historical evidence sug-
gesting that the framers did not intend the establishment clause to apply to 
this situation.

Robert Post uses this case to illustrate competing theories of constitutional 
interpretation.18 He suggests that the three main theories of interpretation—
doctrinal rules, original intent, and contemporary purpose—are engaged 
in the endless competition that makes up the entire history of constitutional 
adjudication. But the ambiguities are even deeper: presented with three 
powerful normative theories, in this case the Court chose to trump norm 
with fact, upholding the constitutionality of the practice simply on the basis 
of prescription. Lacking any authoritative interpretative method, judges are 
transformed from guardians into masters of the Constitution. They are 
obliged to express their rulings in the language of right, but there is little to 
prevent them from being swayed by prevailing forces of power.

The Cult of Constitutional Legality

Despite the intensity of interpretative disputes, what remains uncontested is 
that the meaning of the Constitution is the preserve of legal artistry. In the 
confessional style now commonly employed by prominent constitutional 
lawyers, Laurence Tribe confides how he abandoned a promising academic 
career in literary studies for the rigors first of abstract mathematics and then 
of constitutional law because these were fields of disciplined argument. What 
makes constitutional interpretation “truly a legal enterprise,” he explains, is 
that it is “genuinely disciplined by widely shared canons of the interpretive 



Integration through Interpretation� 141

arts and by stubborn truths of text, structure, and history.” Tribe’s is a 
powerful defense of the task of understanding the Constitution both as a legal 
text and “a constitutive text.”19

Scholars generally agree that constitutional meaning is discerned by ap-
plying legal analysis to text, structure, and history, these being the main 
factors that shape competing claims over original intent, doctrinal rules, and 
contemporary purposes. Disputes tend to revolve around their relative im-
portance. Akhil Reed Amar rescues textualism from conservatives with a 
sophisticated textual interpretation of the Constitution, revealing a more 
progressive document than is commonly appreciated.20 Ronald Dworkin 
does a similar job with doctrinal history, arguing that judges respect “the 
dominant lines of past constitutional interpretation” and promote “consti-
tutional integrity” by articulating “different understandings of central moral 
values embedded in the Constitution’s text.”21 And rescuing structural analysis 
from a rigid formalism, Tribe himself shows that beyond the visible Con-
stitution, we can discern what is “invisible within it,” thereby revealing the 
integrity of the Constitution’s complex arrangement.22 Transcending their 
differences, these jurists share an appreciation of the authoritative status 
of the text and a conviction that its meaning can be disclosed through 
skillful legal analysis.

The defining characteristic of this type of American constitutional schol-
arship is its fetishism. This is symptomatic of the triumph of constitution-
alism. Investing the Constitution with extraordinary authority despite fun-
damental interpretative disagreements, such fetishism promotes a cult of 
uncritical devotion toward the text. It leads to what Christopher Eisgruber 
calls the “aesthetic fallacy,” the assumption that “the Constitution has an 
underlying aesthetic integrity, so that we should be extremely reluctant to 
conclude that it is redundant, clumsy, ambiguous, or incomplete.” A conse-
quence of this fallacy is the conviction that constitutional disputes can be 
resolved through interpretative acumen. Yet the Constitution is not “a work 
of political philosophy or a sacred text or an architectural blueprint or a great 
work of literature”; it is a document born of compromise by practical politi-
cians operating through committees. It is not at all surprising that in places 
it is “vague, turgid, or redundant” or that it contains “pedestrian provisions 
and unfortunate errors.” It would be “silly to interpret the Constitution in 
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the way that we interpret poetry, philosophical texts, blueprints, or the Bible,” 
but Eisgruber’s damning conclusion is that this is what most American 
constitutional lawyers are doing.23

Suppressing the fact that the Constitution was a product of political com-
promise has had unfortunate consequences for American constitutional ju-
risprudence. The evidence shows that to form “a more perfect union,” the 
Founders had not only to compromise on basic principles but also to obscure 
the character of the regime they were establishing. Specifically, the Consti-
tution was drafted to achieve a compromise over slavery, and it could only 
maintain its authority by preserving that compromise. The silences, ambi-
guities, and what Eisgruber calls “unfortunate errors” in the text were delib-
erate aspects of its design.

Without providing explicit protection for slavery, the Constitution ensured 
that governing authorities could not abolish slavery without the consent of 
slave-owning states. Provisions such as the fugitive slave clause (Art. IV, sec. 2, 
cl. 3), the moratorium on federal legislation banning the international slave 
trade until 1808 (Art. I. sec. 9), and the provision counting every slave as 
three-fifths of a person for the purpose of legislative representation (Art I, 
sec. 2, cl. 3) were all designed to achieve this purpose. Slavery, as Justice Daniel 
noted in the Dred Scott case, “is the only private property which the Consti-
tution has specifically recognized, and has imposed it as a direct obligation 
both on the States and the Federal Government to protect and enforce.”24

This compromise over slavery was maintained during the early decades of 
the republic. It was held securely in place by the political dominance of 
southern states, with slave-owning Virginians controlling the presidency for 
all but four of the first thirty-six years. Twelve of the sixteen presidential elec-
tions between 1788 and 1848 put a southern slaveholder into the White 
House.25 The compromise lasted until the mid-nineteenth century when it 
was strained by changing demographic patterns that gave northern states 
greater political power. And it was at this point that the question of the orig-
inal constitutional compromise came to the fore.

Today there is overwhelming consensus among constitutional lawyers that 
the Court’s decision in Dred Scott came from an incorrect theory of consti-
tutional interpretation and is the single worst decision in Supreme Court his-
tory.26 Yet the Court’s decision was faithful to the Constitution’s original 
settlement. Dred Scott has acquired such notoriety because now that the 
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Constitution apparently constitutes the character of the people, it must be 
reinterpreted as the expression of founding wisdom and the embodiment of 
the nation’s fundamental values. In reality, what happened during a turbulent 
period of social, economic, political, demographic, and technological change, 
was that the nation was presented with a conflict between constitutional obli-
gation and social justice. President Lincoln chose justice over obligation and, 
in order to vindicate that choice, chose war over peace. Whatever the rights 
and wrongs of that choice—and it led to the death or injury of millions in 
the ensuing Civil War—to say that all this turned on a matter of constitutional 
interpretation is to adopt winner’s history and with it the cult of aspirational 
constitutionalism.

For Mark Graber, “Lincoln failed the Constitution by forgetting that his 
obligation to adopt a plausible interpretation of the Constitution that pre-
served the social peace was constitutionally higher than his obligation to adopt 
an interpretation of the Constitution that best promoted justice.” Graber’s con-
clusions also touch on five other issues of constitutional interpretation. The 
first is that theories of constitutional interpretation cannot address what he 
calls “constitutional evil,” which can only be confronted with a “constitu-
tional politics that persuades or by a nonconstitutional politics that compels 
crucial political actors to abandon an evil practice.” That is, fancy interpre-
tative theories provide no substitute for practical politics. Second, the US 
Constitution, like all constitutions, was the product of compromise. With so 
many different interests to be accommodated, there must be limits on any 
comprehensive theory of the values and principles on which a regime rests. 
Third, pace aspirational constitutionalists who discover values in abstract 
expressions of principles, constitutions more commonly succeed by using 
prosaic mechanisms of an institutional design that allows political negotia-
tion. Fourth, “the Constitution caused the Civil War by failing to establish 
institutions that would facilitate the constitutional politics necessary for 
the national government to make policies acceptable to crucial elites in 
both sections of the country.” And, finally, “those responsible for creating 
and maintaining new constitutions in heterogeneous societies cannot be 
Lincolnians.”27

The logic of this argument is that we should not look to the Constitu-
tion for our collective ideals of justice. The main purpose of a constitution 
is to establish the authority of the system of government, requiring that it 
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maintains social peace among people with different visions of the good so-
ciety. This purpose is found in Madison’s vision of the Constitution built on 
national representation, federalism, checks and balances, and judicial re-
view, but it has given way to the equation of the Constitution with Supreme 
Court jurisprudence. Given the specific historical experience of the United 
States, it is conceivable that social peace can now only be maintained by a 
permanent investment in this cult of constitutional legality. Even so, we 
should not deceive ourselves about the consequential costs and distortions.

A rickety charter of rights containing abstract protections of life, liberty, 
and property alongside a right to bear arms and insisting that enumerated 
rights “shall not be construed to deny or disparage others retained by the 
people” is hardly the acme of modern rationality. It fails to include “the right 
to travel, the right to vote, the right to marry, the rights of parents to con-
duct the upbringing of their children, the right to choose a vocation and earn 
a living, and, most glaringly, any sort of equality right” leaving these and 
other basic rights to be devised by the Supreme Court on an ad hoc basis and 
subject to political trade-offs according to the composition of the Court.28 It 
culminates in the peculiar belief that one of the most important powers of 
the president, the most powerful political office on earth, is the right to nom-
inate judges to sit on the Court.

Interpreting the Constitution

A critical aspect of the Weimar debates over method was the distinction be-
tween the constitution and constitutional law. Constitutional lawyers go 
wrong, argues Schmitt, by focusing on the relative concept of the constitu-
tion, the constitution understood as “a multitude of individual, formally 
equivalent laws.” Coherent constitutional interpretation, he maintains, de-
pends on an absolute concept that expresses the constitution of the state as a 
real or reflective whole.29 From this perspective, American jurists go wrong 
in conflating the text (the relative concept) with the manner in which their 
state is constituted (the absolute concept). This is symptomatic of the fetishism 
of constitutionalism.

This quality of constitutionalism is masked by the unique standing of the 
Constitution in American public life. American jurisprudence divides into 
two broad schools: strict constructivists and aspirationalists.30 Once it is ac-
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cepted that objective interpretation of a text—its plain meaning—is impos-
sible,31 these schools can be seen to present competing accounts of an abso-
lute concept, the constitution of the state. They seek to present a cogent 
interpretation of the character of the regime and then show, implicitly, how 
it finds expression in the Constitution. Schmitt argues that there are two 
accounts of the absolute concept, the existential and the normative, reflecting 
the two-sided character of the state. Yet American theorists invariably 
present normativist interpretations. Despite their evident differences, 
Amar, Balkin, Dworkin, and Tribe all espouse normativist interpretations 
of the character of the regime and this then determines their reading of 
the US Constitution. Some, such as Amar and Tribe, do so while remaining 
focused on the text, while others—including Balkin and Dworkin—explicitly 
adopt a  broader method in which marginalia—declarations, preambles, 
and footnotes32—have greater significance.

The most critical challenge to normativist interpretation comes from those 
who do not overlook the existential aspects of constitutional analysis. Glim-
merings are seen in those textualists called “originalists” for whom the Con-
stitution expresses what the text meant when it was first adopted.33 This 
method might have resonance in a recently adopted constitutional text but 
seems little short of bizarre with respect to the US Constitution, which was 
drafted almost a quarter of a millennium ago.

The most influential existential analysis, however, is Bruce Ackerman’s 
monumental study We the People, which is an account of the Constitution 
as a dynamic process in which the political unity of a people is continuously 
reconstituted.34 In a three-volume study of 1,300 pages written over a period 
of twenty-five years, Ackerman’s method has undoubtedly evolved, but its 
central theme remains fixed. He argues that a cult of constitutional legality 
has come to dominate constitutional discourse to such an extent that Amer-
icans cannot now grasp the significance of the changes made since the 
founding era. They know that the Constitution has changed in fundamental 
ways, but their fixation on Supreme Court opinions has meant they are taught 
“to conceptualize these changes in ways that trivialize them.” Only when we 
are clear about “what we should be interpreting” can we appreciate “how to 
interpret.” In place of the text, he argues, the focus should be on the regime, 
“the matrix of institutional relationships and fundamental values that are 
usually taken as the constitutional baseline in normal political life.”35
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Ackerman argues that a regime-centered analysis offers insights “into the 
interpretive dilemmas of the past” and clarifies “many modern problems of 
constitutional interpretation.” What must be interpreted is neither the text 
nor some ideal normative scheme but “an evolving historical practice, con-
stituted by generations of Americans as they mobilized, argued, resolved their 
ongoing disputes over the nation’s identity and destiny.” This point has been 
obscured by the formal amendment power in Article V which, combined with 
a cult of constitutional legality, skews appreciation of the real nature and ex-
tent of constitutional change. There is dissonance between a legal formalism 
that projects continuity and a “nation-centered substance” that establishes 
“the dynamic force behind the living constitution.”36

The message is that in its legal form the Constitution expresses the values 
of classical constitutionalism, but in political reality it has become a total con-
stitution, the constitution of the regime rather than simply the constitution 
of its office of government. The critical shift happened during post–Civil War 
Reconstruction. This was the moment when the 1787 Constitution, founded 
on a division of powers between the states and the federal government within 
which change took the form of an amendment, was effectively supplanted 
by substantive constitutional change forged in a consensus of president, 
Congress, and court. Reconstruction Republicans brought in reforms that 
stretched the 1787 Constitution “beyond the breaking point.” Instead of 
holding a second Constitutional Convention, they “adapted the separation 
of powers between Congress, President, and Court as a great new engine for 
refining the constitutional will of the American people.”37

Reconstruction, Ackerman argues, was as profound a constitutive act as 
that of the founding. At its core lay the principle of presidential leadership in 
which the president’s initial claim to have a mandate from the people for 
change was most importantly taken up by Congress and later endorsed by 
the court. This principle was strengthened during the New Deal, when ele
ments of the nineteenth-century constitutional settlement were superseded, 
and a system of government that could meet contemporary economic and 
social challenges was established. This system then laid a platform for the 
mid-twentieth-century civil rights revolution.

By focusing on the constitution of the regime, Ackerman explains, we see 
how the original “decentralized federal system enabling white men to pursue 
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their self-interest within a market economy” has been replaced by “a powerful 
national government with unquestioned authority to secure the legal equality 
and economic welfare of all its citizens.” The change results from interaction 
among all the major political actors, of which the court is only one element, 
and it brings about real change, not just the promise of abstract rights. 
Whereas aspirational normativists laud landmark rulings like Brown v. Board 
of Education of Topeka,38 in reality it was when the president and Congress 
bolstered the ruling with a series of momentous statutes “that Brown’s promise 
became a fundamental premise of the modern republic.” Tending not to treat 
legislation as a source of constitutional principle, lawyers fail to see how stat-
utory reforms provided “the primary vehicle for the legal expression of 
popular sovereignty in the twentieth century.”39

Ackerman argues for a reorientation that interprets the regime rather than 
the text. He shows that critical moments like Reconstruction or the New Deal, 
while giving a formal nod to the lightly amended Constitution of 1789–1791, 
are also “acts of constituent authority.” 40 His thesis shows how a relational 
conception of constituent power does its work, illustrating what Schmitt 
meant with his concept of the constitution as a dynamically-evolving recon-
stitution of political unity. It also throws into relief the gulf that has arisen 
in US scholarship between constitutional theory and practice. Ackerman’s 
is not the only account to do so—Post’s analysis of Marsh v. Chambers also 
shows how theories of constitutional interpretation reflect different concep-
tions of constitutional authority.41 But no one has surpassed Ackerman’s ac-
count of why, contrary to the cult of constitutional legality, any sound theory 
of constitutional interpretation in a world of the total constitution must begin 
by interpreting the regime.

The Limits of Integration through Interpretation

One defining feature of the present age of constitutionalism is the abiding 
faith placed in the judiciary to determine the legitimacy of laws enacted by 
democratically elected legislatures. This they do with reference to principles 
that, whether or not explicitly stated, are assumed to be inscribed in the state’s 
constitution. Across the world—from Costa Rica to Indonesia, Hungary to 
South Africa—newly-established constitutional courts are charged with 
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propagating the faith.42 Local variations exist, but they have a common theme: 
to explicate, through interpretation, the liberal values implicit in the regime’s 
“invisible constitution.”

Responding to these post-1989 developments, Ackerman strikes a different 
chord. Asserting the primary importance of “the creative role of constitu-
tionalism,” he argues that adopting an entrenched constitution must take 
priority because “constructing a liberal market economy, let alone a civil 
society, requires decades . . . ​and the project can easily be undermined without 
the timely adoption of an appropriate constitutional framework.” He accepts 
that a “piece of paper calling itself a constitution” can be “an empty ideolog-
ical gesture” without the means of ensuring that it becomes “a profound act 
of political self-definition.” But the failure to entrench liberal gains, he main-
tains, will lead only to the erosion of any revolutionary achievement.43 Ack-
erman here reveals a renewed faith in an entrenched constitution, a faith later 
affirmed by his suggestion that Roosevelt’s failure to entrench the liberal gains 
of the New Deal had “a profound [sc. negative] impact on the next sixty years 
of constitutional development.” 44

There appear to be two Ackermans: the analyst and the advocate. The ad-
vocate promotes the entrenchment of liberal values in a new constitution 
while the analyst warns that this leads to a cult that distorts understanding 
of political change. The advocate endorses liberal normativism, while the an-
alyst highlights its dangers.45 But does not his advocacy overvalue the ben-
efits of entrenchment? If liberal reforms are not working for the benefit of 
the many, then they are likely to unravel, with or without entrenchment.46 
The post-1989 experience in Central and Eastern Europe suggests that the 
adoption of a liberal constitutionalism that exchanges “pluralism for hege-
mony” and signifies “modernization by imitation and integration by assimi-
lation” is leading to the rejection of what can only be “an inferior copy of a 
superior model.” 47

The evident absence of authoritative methods of constitutional interpre-
tation is now contributing to a growing entanglement of courts in political 
controversy that can, it seems, only lead to an erosion of their legitimacy. This 
leads to two divergent types of response.

The first openly acknowledges these conflicts between theories of consti-
tutional interpretation and recognizes that they rest on differing substantive 
visions about the meaning of the constitution, but argues that, rather than 
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threatening the constitution’s legitimacy, they actually help to sustain the 
constitution’s authority. This argument, labeled “democratic constitution-
alism,” explicitly advances constitutional litigation as a surrogate political 
process. Accepting that no general normative methodology for deciding con-
stitutional issues exists, Robert Post and Reva Siegel instead simply place 
their faith in the constitutional order’s responsiveness to these competing po
litical visions.48 Tocqueville had argued that in a democracy, people obey 
the law because it is their own work and it can be changed if it does not 
command acceptance.49 In a bold and rather implausible maneuver, Post and 
Siegel now implicitly appropriate Tocqueville’s defense of democracy to jus-
tify the rather different regime of constitutionalism.

A second, widely touted response has been to shift the focus from theory 
to practice. Since no authoritative interpretative method exists, might a con-
sensus nevertheless be formed over how judges actually undertake constitu-
tional review? A proposed solution adopts a technique that, it is claimed, “en-
tails very little interpretation,” renders the underlying conception of rights 
“almost irrelevant,” and enables judges “to evaluate the work of the political 
branches of government from a common perspective and without regard to 
their own political and moral philosophies.”50 This technique comes into its 
own once all interests are capable of being expressed in the language of rights. 
With the proliferation of rights discourse, rights are effectively converted into 
mere claims and, since most disputes involve competing claims, the court’s 
role is transformed. Rather than inventing rights through interpretation, they 
simply need a method of weighing competing claims.

The solution is proportionality analysis. This technique requires the court 
to assess: (1) whether a measure that infringes a constitutionally protected 
interest serves a legitimate purpose, (2) whether the measure actually furthers 
that purpose, (3) whether the measure is necessary to realize that purpose 
(or whether there a less intrusive but equally effective measure exists), and 
(4) having met the previous tests, whether the benefits of infringing the in-
terest are greater than the loss incurred. This test, first devised in German 
jurisprudence, has since been widely adopted as a standard technique for con-
stitutional litigation addressing rights claims.51

Proportionality analysis illustrates a change in the role of the judiciary 
under the total constitution. Some claim that it institutionalizes “a practice 
of Socratic contestation” in which, rather than applying rules or interpreting 
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principles, courts assess justifications.52 Constitutional courts therefore re-
solve the dilemma of interpretation by becoming a forum for reviewing the 
public reasons that justify public action.53 On this basis, argues David Beatty, 
the practice of judicial review “has nothing to do with solving interpretive 
puzzles”; instead, it instigates “a distinctive kind of discourse that operates, 
in Habermas’s terms, in an intermediate zone between facts and norms.”54 
Constitutional review, no longer an exercise in interpretation, becomes a 
forum of policy review analogous to auditing.

With the emergence of proportionality analysis, Schmitt’s quaintly named 
“motorized legislator” is compounded with that of the algorithmic adjudi-
cator.55 Losing their unique character as constitutional guardians, judges now 
engage in policy review and enter into dialogue with legislatures and execu-
tives.56 Any residual elements of classical constitutionalism, such as the sep-
aration of powers or strict rule of law enforcement, disappear to be replaced 
with an auditing technique that ostensibly resolves all the legitimacy prob
lems of constitutional interpretation. Integration through interpretation is 
displaced by integration through system rationality. And in place of demo
cratic constitutionalism’s open embrace of aspirational constitutionalism, the 
culture of justification promoted by proportionality analysis now aligns con-
stitutional review more closely with the precepts of Ordo-constitutionalism. 
This, as will be shown in Chapter 13, is considerably strengthened by global 
developments.



Chapter 11

A New Species of Law

WE must now examine further the cult of constitutional legality, which, as 
Chapter 10 indicated, is a key feature of contemporary constitutionalism. To 
do so, I first return to the early phases of adoption of a modern constitution. 
But rather than focusing on the United States and Europe as cradles of these 
ideals, I begin by highlighting developments in Latin America. This is because 
it is here that we see accentuated the scale of the challenge involved in trying 
to uphold the authority of the constitution against the background of intense 
political upheaval.

Throughout the nineteenth century, and in various parts of the world, 
many liberal political movements sprung up that sought to institute progres-
sive reforms through the vehicle of a constitution designed to consolidate a 
new regime of limited government. Across Europe, the constitutions of 
France’s satellite states, including Spain, had been dictated by Napoleon’s pol-
icies. But the US Constitution, though generally overlooked in Europe, was 
paid “the sincere flattery of general imitation” by Latin American countries 
which, after declaring independence from Spain from 1811, sought to devise 
new forms of government. Despite their noble aims, however, and except for 
rare intervals, their experiences were “conspicuously lacking in justice, do-
mestic tranquility and the blessings of liberty.”1

The problem was that Latin American republics had acquired their inde
pendence in inauspicious circumstances. Years of war had ravaged their 
economies, and the Spanish imperial legacy left them not only without ef-
fective administrative and fiscal systems but also without any traditions of 
liberalism, republicanism, or representative government on which they might 
build a national political identity. They declared themselves republics and 
adopted constitutions that imitated the American model, with presidential 
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government and protection of basic rights, but they singularly failed to re-
alize their goals. Imbibing the rationalist schemes of Enlightenment philos
ophers was not enough because the material conditions for success were al-
together lacking. Following the demise of the Spanish Empire’s religiously 
inscribed rule, even the task of bolstering the authority of a bourgeois, 
property-owning elite proved insurmountable.

The obstacles they faced should not be underestimated. These included “ra-
cial and class antagonisms, great inequalities of wealth and income, concen-
tration of land and power in the hands of a small ruling elite, the vestiges of 
the monarchical tradition . . . ​appropriated by Latin American presidents and 
the quasi-autonomy and privileges of the Catholic Church and military.” In 
all, over one hundred constitutions were adopted in sixteen Latin American 
countries during the nineteenth century, with some—such as Bolivia and the 
Dominican Republic—having enacted more than a dozen each.2

In such a turbulent social and political environment, Latin American con-
stitutions all provided for emergency powers to be invoked in times of in-
ternal strife or external threat, most of which were modeled on powers ac-
quired by the French during the revolutionary upheavals of the 1790s. These 
powers provided the template for the modern concept of the state of siege 
(état de siège).3 Since the regimes were regularly threatened with civil strife, 
these powers were frequently invoked. And since the powers provided for the 
suspension of basic rights, these constitutional republics in reality functioned 
as “regimes of exception.” This led to the formation of constitutionally au-
thorized systems of authoritarian government.

Most Latin American constitutions formally prohibited military partici-
pation in politics, but the reality turned out quite differently. The regular need 
to invoke emergency powers made attempts to maintain civil control over the 
military impossible. By the mid-nineteenth century, as Brian Loveman’s re-
search shows, every Latin American constitution had made some provision 
for regimes of exception, and in over 80 percent of these the constitution 
explicitly defined the military’s role. Giving it responsibility for protecting 
the constitution against internal subversion and for maintaining law and 
order, the military was established as “a fourth branch of government with a 
constitutionally defined status and a political mission.” Since almost any coup 
might be justified as intending to preserve the constitution from govern-
mental abuses, Latin American constitutional republics soon became mili-
tary dictatorships.4
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These military dictatorships were not explicitly created by usurpation. They 
claimed to have been established in accordance with constitutional rules for 
the purpose of defending the constitution. The military became a key element 
of the regime’s political system not just by force of circumstance but by delib-
erate constitutional design. The foundations of this system, laid down in the 
nineteenth century, later provided the pillars of twentieth-century Latin 
American constitutions.

Between 1900 and 2008, Latin American countries were under authori-
tarian rule for an average of over sixty-five years. Moreover, most of their 
twentieth-century constitutions were made or influenced by authoritarian 
rulers.5 These were drafted for many reasons, including the need to legitimate 
their authority both internally and internationally, to regulate relations be-
tween governing institutions within the authoritarian regime, and to preserve 
their legacy at the end of military rule. Consequently, although the era of mil-
itary rule in Latin America has now ended, with most countries since 1990 
established as constitutional democracies, the influence of these practices re-
mains. The legacy persists most clearly in a presidential system that, through 
a “winner-takes-all” process, exacerbates rather than alleviates political ten-
sions,6 in a weak judiciary that cannot protect basic rights,7 and in a military 
power that has come to conceive itself as the guardian of the constitution.8

The Latin American experience throws up a more general question about 
the modern constitution. The template of emergency powers in these consti-
tutions was borrowed from European models, has been widely adopted across 
the world, and has been acknowledged as a critical element not only of clas-
sical constitutionalism but also of Ordo-constitutionalism.9 It therefore raises 
questions about the meaning of “the rule of law” under the modern consti-
tution and the way that idea evolves under the total constitution. The dis-
tinction between normal and exceptional conditions has been accommodated 
in modern constitutional thought, as has the idea that, in exceptional situa-
tions, aspects of the rule of law might have to be qualified. But can this dis-
tinction persist in a world of the total constitution?

Norm and Exception

The classical doctrine of constitutionalism was devised on assumptions 
drawn from late-eighteenth-century conditions. One was that within the tri-
partite division of power, the legislature was likely to be the most dangerous 
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branch.10 Another was that the burdens of government would not be espe-
cially onerous. A third was that with the emergence of the age of commerce, 
warfare would decline, conflict would be replaced by trade, and constitutional 
democracies would exist in a hospitable world.11 Each of these assumptions 
proved ill founded. The rapid pace of modern social and economic change 
led to a dramatic extension of governmental functions. With the challenges 
of maintaining the security of the total state against the threats of war, 
economic crises, natural disasters, and epidemics, the government had to 
shift to an administrative mode. Administrative rationality became the 
logic of modern government. As Weber said, “everything else has become 
window dressing.”12

Designed for a world of peace and limited government, the “normal” work-
ings of constitutional democracies have often been strained when con-
fronted with crises and emergencies. Emergencies can arise from many 
sources. Natural disasters, foreign threats, serious policy failures, or economic 
collapse may not always lead to crisis in the sense of a governmental inability 
to act or the perceived illegitimacy of governmental action. But responses to 
emergencies commonly require extraordinary executive action in situations 
that cannot be controlled by legislatures and courts. The dilemma is that 
facing an emergency, a constitutional democracy cannot avoid adopting ex-
ceptional measures, yet it cannot survive if those measures permit unbridled 
executive action. This is the dilemma of norm and exception: How can ex-
ceptional executive powers be granted without normalizing them and thereby 
converting constitutional democracy into an authoritarian regime?

Writing on the cusp of modernity, Locke was one of the earliest scholars 
to address this issue. As an advocate of keeping legislative and executive 
powers in separate hands, he is regarded as a pioneer of classical constitu-
tionalism. But recognizing that the government is entrusted with a distinct 
set of powers, he also argues that these must include discretionary powers to 
act “for the publick good, without the prescription of the Law, and sometimes 
even against it.” This enables the government to respond to an indeterminate 
range of risks that cannot be regulated by general rules. Locke’s argument 
accords with the logic of norm and exception. The “normal” sovereign au-
thority is the legislature, which holds the supreme power of rule-making. But 
because life cannot be governed entirely by general rules, the executive must 
have “an Arbitrary Power in some things left in the Prince’s hand to do good.” 
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Acknowledging the two-sided character of the state, Locke sought to recon-
cile reason with necessity, adherence to law with pursuit of the common good, 
maintenance of the norm with accommodation of the exception.13

These tensions become ever more acute in the modern era. If, as Paine in-
dicated, the constitution must contain the complete set of governmental 
principles, what provision is made for exceptional action during an emer-
gency? Among the American Founders, we find Jefferson thinking along 
similar lines to Locke. “A strict observance of the written laws is doubtless 
one of the highest duties of a good citizen,” he notes, but “it is not the highest” 
because the “laws of necessity, of self-preservation, of saving our country 
when in danger, are of higher obligation.”14 Jefferson’s speculations became 
issues of intense practical significance during the 1860s when the American 
republic faced the prospect of secession and civil war.

Confronted with armed rebellion in the southern states, President Lin-
coln had to decide whether Jefferson was right and, if so, what was required. 
Following the fall of Fort Sumter on 13 April 1861, he called a special ses-
sion of Congress but scheduled it to convene only on 4 July. In the inter-
vening eleven weeks, acting alone and without clear constitutional authority 
or precedents, he took dramatic action. For Lincoln, maintenance of the 
Union was more important than adherence to the Constitution, and this 
licensed him to take action beyond the executive powers conferred by Ar-
ticle II. In a series of proclamations he summoned the militia of several 
states to help suppress the rebellion, blockaded the ports of seceded states, 
called on volunteers to serve in the regular army for a period of three years, 
and ordered the suspension of the writ of habeas corpus in the vicinity of 
any military action.15 Most of these measures, based on powers within the 
authority of Congress, were unconstitutional, as was Lincoln’s disobedience 
of Chief Justice Taney’s ruling that suspension of habeas corpus was beyond 
presidential power.16 But by the time Congress convened, Lincoln had set in 
place “a complete program—executive, military, legislative, and judicial—for 
the suppression of the insurrection.”17

When Congress did meet, the president explained his actions, arguing 
that they were either legal or required by public necessity, and invited Con-
gress to ratify them. “Are all the laws, but one, to go unexecuted, and the 
government itself, go to pieces,” he declaimed, “lest that one be violated?”18 
Presented with this fait accompli, Congress could only register approval of 
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the president’s measures. A year or so later, the Supreme Court upheld the 
legality of the blockade, stating that the question of whether the president 
was justified in regarding the insurrection as the action of belligerents was a 
matter for the “political department of the Government.”19

Clinton Rossiter suggests that Lincoln’s actions exemplify one of history’s 
most important manifestations of what he calls “constitutional dictator-
ship.”20 Daniel Farber cautions that Lincoln “was not arguing for the legal 
power to take emergency actions contrary to statutory or constitutional man-
dates” but only that, while unlawful, these actions “could be ratified by Con-
gress if it chose to” and that they remained “morally consistent with his oath 
of office.” Lincoln chose the lesser of two evils, Farber explains, and it is only 
by reading them out of context that we can claim they stand for some more 
general proposition.21

Rossiter’s use of the term “dictatorship” in describing the exercise of pres-
idential power in a constitutional democracy is controversial. Dictatorship 
suggests that government is above rather than subject to the law, making 
“constitutional dictatorship” an oxymoron. His usage is drawn from the ill-
fated German Republic. When the Weimar Constitution was adopted, the no-
tion of law as the command of the sovereign power had apparently been re-
placed by a higher-order arrangement of modern constitutional law. But 
because of volatile circumstances surrounding its adoption, Article 48 of the 
Constitution gave the president broad powers of action, including suspen-
sion of basic rights, if “public security and order are seriously disturbed or 
endangered.” Owing to the economic and political upheavals of the period, 
the power to rule by decree was extensively invoked.22

Carl Schmitt was maturing as a constitutional scholar during these tur-
bulent times. In 1921 he published a historical study of dictatorship from its 
Roman origins to its role in the Weimar Constitution. His thesis was that 
modern dictatorship was changing from a commissary function, in which a 
mandate is given to suspend the constitution in order to preserve it, into a 
sovereign dictatorship with powers beyond an interposing constitution.23 Fol-
lowing this, he wrote a more polemical account of sovereign power, opening 
with the dramatic claim that: “Sovereign is whoever decides on the excep-
tion.”24 Schmitt argued that despite the tendency of all modern constitutional 
development to seek elimination of the sovereign, this could not be realized. 
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Constitutional norms might regulate public action in normal times, but they 
could not govern during exceptional circumstances when constitutional 
norms must be displaced to protect the constitution of the state.

Schmitt’s point is that whether a state of exception exists is a political 
decision, a decision of the sovereign power. Constitutionalism might contem-
plate the death of the sovereign, but that is impossible. Arguing that “the 
exception is different from anarchy and chaos” and that “order in the juristic 
sense still prevails even if it is not of the ordinary kind,” Schmitt is describing 
a type of commissary dictatorship. If the written law is displaced, it is because 
the state “suspends the law in the exception on the basis of its right of self-
preservation.”25 That normativists are blind to this point, Schmitt argues, is 
a serious weakness. They too readily assume the authority of the enacted nor-
mative order and cannot explain how that order can suspend itself. How is it 
logically possible, he asks, “that the norm is valid except for one concrete case 
that it cannot factually determine in any definitive manner?”26

Unable to account for the distinction between norm and exception, Schmitt 
argues that liberal constitutionalists try “to regulate the exception as precisely 
as possible” and “to spell out in detail the case in which law suspends itself.”27 
This is precisely how Rossiter approaches the task. Rossiter offers many cri-
teria for controlling the institution, operation, and termination of the state 
of exception. It should not be initiated unless indispensable to the preserva-
tion of the state and its constitutional order. The decision to initiate should 
not be made by those who will hold these exceptional powers. At the mo-
ment of initiation, a specific provision must be made for its termination. All 
uses of emergency powers should comply with legal requirements. No rights 
or procedures should be altered any more than is necessary, and no adopted 
measures should be made permanent. Powers should be exercised by repre-
sentative officers who retain ultimate responsibility for emergency actions. 
The decision to terminate the emergency should not be made by those exer-
cising emergency powers. And none of these powers should extend beyond 
the end of the crisis when the antedating constitutional arrangements im-
mediately apply.28

Some of Rossiter’s criteria are sound prudential precepts. They reveal, for 
example, why Latin American practice, especially in giving the military a role 
as constitutional guardian, fails to prevent a commissary function from 
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becoming a sovereign dictatorship. Other criteria, such as compliance with 
legal requirements or that infringements should be no greater than necessary, 
are either too vague for any practical guidance or exercises in wishful 
thinking. None directly addresses the jurisprudential question Schmitt raises.

Successive waves of Islamist terrorist attacks from 11 September 2001 on-
ward made these questions once again prominent. Many have followed 
Rossiter’s method, seeking precise criteria for invoking and constraining 
emergency powers. Highlighting the threat to civil liberties imposed by emer-
gency regimes, for example, Ackerman argues for short-term emergency 
measures only. These should impose strict limits on unilateral executive 
action and powers of detention and provide for extensions of the measures 
only after legislative approval by an escalating supermajority.29 More radi-
cally, Oren Gross argues that the adoption of what he calls an “extra-legal 
measures model,” in which violation of constitutional norms is sanctioned, 
might serve the protection of those norms better than the accommodations 
that are commonly made to deal with emergencies and that end up eroding 
the standing of constitutional norms.30

These reprise earlier debates, but one important limitation of recent pro-
posals is a tendency to be formulated with terrorist threats in mind. Seeking 
to minimize the impact of special powers of detention on civil liberties, they 
treat the question of emergency powers too narrowly. The challenge raised 
by emergencies extends way beyond terrorism to include economic matters 
such as the 2008 financial crisis as well as natural crises caused by hurricanes, 
tsunamis, and pandemics. In this wider context, any attempt to define an 
emergency powers regime that ensures the crisis period is limited and normal 
conditions are quickly restored becomes a much more complex undertaking.

In the face of these growing challenges, constitutional lawyers apparently 
continue to be guided by the model of classical constitutionalism. Yet the 
issue of how to design governmental powers to address emergencies is only 
tenuously related to tensions between executive and legislature in the con-
ferral of powers or between executive and judiciary over how those powers 
are exercised. In the world of the total state in which risks—economic, po
litical, natural, ecological, technological—are rapidly increasing, the chal-
lenges are unlikely to be resolved by falling back on classical constitution-
alism. The implications of incorporating emergencies within the framework 
of the total constitution have not yet been adequately addressed.
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Normalizing the Exception

The jurisprudential issues presented by addressing emergencies in the con-
text of the total constitution are only now coming to the fore. In a world in 
which every aspect of social life can be constitutionalized and no disputes 
fall outside the framework of constitutional norms, there can be no room for 
a regime of exception. This presents a new challenge that normativists em-
bracing the total constitution must address.

The challenge is taken up by David Dyzenhaus. Acknowledging that the 
norm-exception distinction skews the debate about emergencies, he accepts 
that no true legal order can make room for a regime of exception; a legal order 
that compromises is not only morally but also legally compromised. Dyzen-
haus argues that the essential criterion of governmental legitimacy is adher-
ence to a universal rule of law project. The critical issue in emergencies is not 
to maintain a separation of powers or establish appropriate checks; it is to 
ensure that all public institutions—not just the judiciary—protect the “fun-
damental constitutional principles” that are “inherent in the constitution of 
law itself.” In rejecting the norm-exception distinction, Dyzenhaus also re-
jects all versions of the two-sided theory of the state: “the state is totally con-
stituted by law.” Consequently, we face a stark choice between “government 
under the rule of law and government by arbitrary power.” For constitution-
alists, the distinction between norm and exception is analogous to that be-
tween legitimacy and illegitimacy.31

When Dyzenhaus switches from theory to practice, however, his analysis 
becomes much more ambiguous. He recognizes the need for special re-
gimes provided that “there is both an absolutely explicit legislative mandate 
for such experiments and that the experiments be conducted in accordance 
with the rule of law.” Criticizing Rossiter’s account for relying on a “hope” 
that those exercising emergency powers will return to the ordinary way of 
doing things as soon as possible, he nevertheless argues similarly that judges 
should simply use “the legal protections provided as a basis for trying to 
reduce official arbitrariness to the greatest extent possible.” In endorsing ex-
periments that balance security and rights, so modifying normal legal pro-
cedures, Dyzenhaus moves away from a strict conception of legality to a 
sense of legality appropriate to the circumstances. In place of strict legality 
as the norm and arbitrary power as the exception, his abstract appeal to a 
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“spirit of legality” incorporates a proportionality calculation that normal-
izes the exception.32

Criticizing Dyzenhaus’s argument as being “grounded in a Kantian ethics 
made up of synthetic a priori moral propositions,” Nomi Claire Lazar pre
sents an alternative theoretical framework founded on an “ethics of experi-
ence.” Recognizing that virtually all rights claims are now subject to propor-
tionality assessment, she extends that principle to emergencies. Arguing 
that emergency regimes show “salient continuities” with normal situations, 
she maintains that the exercise of emergency powers “are justified, when they 
are justified, because they embody principles that already function under 
normal circumstances.” The state, Lazar concludes, cannot be ruled by law 
alone, not least because “the rule of law” is only ever a matter of degree.33

These differences reflect different jurisprudential traditions of law and the 
meaning of the rule of law, but they now erect barriers to understanding. No 
jurist maintains that there can be a regime of exception that is entirely norm-
free. In the early modern period, it was accepted that when urgent action 
was required, it was not unjust for the ruler to take actions contrary to law, a 
claim formalized as “reason of state.”34 But by this jurists meant free from 
formal written rules, not a sphere of entirely arbitrary action. In this respect, 
Schmitt, like Locke, argues that to protect the state—that is, the constituted 
order—the written law may have to be displaced. But he does recognize that 
in responding to emergencies, “order in the juristic sense still prevails.” 
Lazar’s position is close to the orthodox view that once a state has adopted a 
constitution, there can be no regime free from institutional review, but cir-
cumstances exist in which the rules may need to be qualified. This is analo-
gous to what Carl Friedrich in 1957 calls “constitutional reason of state.”35 
And Dyzenhaus, implicitly accepting the idea of the total constitution, ar-
gues that all governmental action must be governed by some ineffable “spirit 
of legality.”

These arguments circle around the critical issue. Dyzenhaus rejects the 
norm-exception dichotomy but in doing so presents a crude account of 
Schmitt’s argument, claiming that Schmitt believes that “emergencies are a 
black hole.” He then simply replaces these with “grey holes,” combined with 
a plea that judges must maintain oversight.36 Lazar adopts a similarly unre-
fined approach, arguing that “Schmitt’s conception of sovereign dictatorship 
is impossible” and that it is “as abstract and unworkable as [Dyzenhaus’s] lib-
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eral ideal theory.”37 The critical task surely must be to move beyond invoca-
tions to “the rule of law” and “constitutional reason of state” and directly ex-
amine the reason of the constitutional state. If norm-exception does not 
work, “experiential ethics” is a fudge, and “spirit of legality” is a retreat into 
abstraction, can a more appropriate formulation be found?

The Concept of Constitutional Legality

In the era of the total constitution, reason of state is absorbed into constitu-
tional reason. The constitution now regulates the procedures both for de-
claring a state of emergency and for judicial control of its processes.38 Since 
the process is now institutionalized, it is no longer simply a matter of the 
ruler’s conscience. Governments cannot now claim the authority to act un-
lawfully, even for what Friedrich calls “constitutional reasons of state.” They 
either invoke formal constitutional procedures, such as a state of emergency, 
or they exercise broad discretionary powers conferred on them by legislation. 
In either case, governments make no claim to act by virtue of necessity, emer-
gency, or higher good; they invoke an already existing lawfully conferred 
power. In the total constitution, the exception, being constitutionalized, is 
normalized.

In this totalizing era, a new species of law is emerging that advances the 
“invisible constitution” as the overarching edifice of legality. This is consti-
tutional legality, a type of super-legality that is depersonalized, abstract, and 
ahistorical. It begins to emerge as the constitution, having acquired the status 
of “higher law” with the judiciary its authoritative interpreter, becomes the 
expression of a society’s fundamental principles. In the total constitution, all 
public authority emanates from and is conditioned by the written constitu-
tion; there can be no sovereign beyond it. But it is no longer just a system of 
rules; it is a set of abstract principles, an “invisible constitution” that articu-
lates the values of social order. And, crucially, the constitution no longer de-
rives its authority from the constituent power of the people who adopted the 
text; once that historical link is broken, the constitution is treated as an order 
of values that evolves as social conditions change.

The modern idea of law as a system of rules enacted by the legislature still 
performs an extensive regulatory function. But it is overlaid by a new spe-
cies of law—constitutional legality—that shapes the entire regime. Ordinary 
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law—legislation—is a product of will, while super-legality evolves through 
an elaboration of reason. Legality is determined by explicating “the invisible 
constitution.” Political disputes are managed by applying the principles of 
super-legality. And all governmental action, including legislation, is subject 
to a principle of objective justification: Can the measure in question be justi-
fied as necessary and proportionate?

Normativist jurists see the emergence of constitutional legality as an en-
tirely progressive development. But it is far more equivocal. Although its im-
plications are only now coming to the fore, constitutional legality was built 
into the foundations of constitutionalism. Consider, for example, Hamilton’s 
contention in Federalist 23 that because the government is entrusted with the 
safety and well-being of the state and the factors that endanger this are infi-
nite, the president’s powers must be given a generous interpretation. “No con-
stitutional shackle can wisely be imposed on the power” because failure to 
confer enough power would be “to violate the most obvious rules of prudence 
and propriety” and “no precise bounds could be set to the national exigen-
cies.” Maintaining that “a power equal to every possible exigency must exist 
somewhere in the government,” Hamilton concludes that, if not otherwise 
specified, that power is the president’s.

Hamilton never countenanced the possibility that governmental power 
could be exercised contrary to law or that special regimes should be created 
to deal with emergencies. For him, the Constitution conferred broad execu-
tive discretionary powers to act proportionately to perceived threats. The 
question of whether extraordinary executive powers are constitutional has 
since provoked intense debate, but under a total constitution there can be 
no doubt. Reason of state has been institutionalized and the exception 
normalized.

Contemporary constitutionalism envisages a regime of governing ac-
cording to law. But the concept of constitutional legality makes this an inde-
terminate prospect. Government cannot act in direct contravention to law 
simply because the institutional safeguards of the constitution do not permit 
it. But legislatures now delegate broad powers to executives not only to deal 
with emergencies but also to act in a general regulatory capacity, and the 
principle of “proportionate empowering” confers wide latitude to take what
ever action is deemed necessary. Through a wide range of mechanisms, gov-
ernments now play a major role in enacting, shaping, interpreting, imple-
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menting, and reviewing legal rules and determining the government’s own 
legal responsibilities.39 In this process, legal principle and political necessity 
become fused.40

In the era of the total constitution, government according to law no longer 
means governing subject to independently promulgated formal rules. It 
means governing in accordance with abstract principles of legality whose ex-
plication is as much a political as legal exercise, as much a governmental as 
a judicial undertaking. Abstract principles acquire meaning only when in-
fused with values, with no rational method existing for choosing between 
contestable values claiming to be the best iteration of the principle. The rule 
of law no longer means conformity to rules; it requires a judgment on whether 
liberal principles of liberty and equality can be reconciled with claims of ne-
cessity and security. Constitutional legality emerges as a powerful and in-
tensely contestable political phenomenon.



Chapter 12

The Struggle  
for Recognition

CLASSICAL constitutionalism is a liberal but not necessarily democratic 
governing philosophy. The modern idea of the constitution puts “the people” 
in a pivotal position, with the type of formulation adopted in the preamble 
to the US Constitution—“We the people of the United States . . . ​do ordain 
and establish this Constitution”—now being almost universally adopted.1 The 
claim of “government by the people” was the banner under which American 
colonists sought freedom from British rule, the French third estate demanded 
the abolition of hereditary privileges, and that has since inspired all move-
ments for constitutional modernization. But it was never so simple. The claim 
that power had been traded for right and force replaced by a narrative of a 
people who have agreed about the terms by which they are to be governed 
remains highly ambiguous.

Erected on a distinction between public and private, classical constitution-
alism assumed that only active citizens, those men whose wealth gave them 
the freedom to deliberate on public matters, were fit to participate in the 
public business of governing. The rest—the great majority of “dependent” 
persons (women, domestic servants, laborers)—might be given basic civil 
rights, but they could not form part of the political nation. Indeed, those 
countries in the vanguard of promoting modern freedoms invariably perpet-
uated regimes of slavery or other forms of indentured servitude.2 Only ac-
tive citizens could be entrusted with the task of attending to “the rule of law”; 
the rest could expect, at best, only to be “ruled by law.”

The great political struggle ever since has been against the institutional-
ized conviction that gender, race, and economic dependence render people 
unfit for active citizenship. Governing in accordance with the precepts of 
classical constitutionalism not only enforced a regime of hierarchy and in
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equality; through its stories of “peoplehood,” it also legitimated it.3 The crit-
ical question today is whether this political struggle to overthrow these 
classical assumptions by democratization brings about major changes in the 
values of constitutionalism or whether the ideological power of constitution-
alism has been able to tame democracy and bring it into alignment with 
constitutionalism’s founding ideals.

Enfranchisement and Emancipation

In most liberal regimes, political struggles for enfranchisement led to legis-
lative reforms that incrementally brought the vote to the laboring classes 
and women. These were invariably long drawn-out processes, with Britain 
achieving universal suffrage in 1928, France in 1945, and Switzerland finally 
realizing it only in 1991. But emancipation from slavery raised more acute 
issues.

Since slavery had been institutionalized through the US Constitution, the 
struggle to overcome it inevitably had a constitutional aspect. By 1860, eman-
cipation seemed a remote prospect: the institution was deeply entrenched, 
with eleven of the republic’s fifteen presidents and seventeen of the twenty-
eight Supreme Court justices slave owners.4 Only a few years earlier the 
Supreme Court had struck down an Act of Congress authorizing the out-
lawing of slavery in certain states on the ground that it infringed the Fifth 
Amendment’s prohibition on the deprivation of property without due process 
of law.5 Tensions over this issue reached a head during the 1860s but were 
completely resistant to political resolution. A bloody civil war followed.

The Unionist victory resulted in a sustained attempt to reunite the nation 
on the foundations of liberty and equality. Reconstruction included a re-
writing of the Constitution through the Thirteenth, Fourteenth, and Fif-
teenth Amendments, which provided for the abolition of slavery, the equal 
protection of the laws, and protected the right to vote against discrimina-
tion by race. Congressional legislation advanced these constitutional princi
ples, notably in the Civil Rights Act of 1875, which provided for equal treat-
ment in access to public facilities.

However, enforcement of this new settlement, not being actively taken 
up by the political branches, was left to the Supreme Court. In a series of 
rulings over the following three decades, the Court delivered consistently 
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restrictive interpretations of the Fourteenth and Fifteenth Amendments 
and the Civil Rights Act.6 In 1896 the Court then delivered the coup de 
grâce. Plessy v. Ferguson upheld the constitutionality of a Louisiana statute 
that required railway companies to “provide equal but separate accommo-
dations for the white, and colored, races,” stating that the Fourteenth Amend-
ment “could not have been intended to abolish distinction based on color, or 
to enforce social, as distinguished from political equality.” Adding insult to 
injury, Justice Brown stated that if, as the plaintiff argued, enforced separation 
stamped people of color with “a badge of inferiority,” it could only be “because 
the colored race chooses to put that construction upon it.”7

By the end of the nineteenth century, these rulings had effectively mar-
ginalized the significance of Reconstruction Amendments and legislation. 
Giving wide latitude to the states had deprived African Americans of any real 
protection from federal provisions. Throughout the south, states passed leg-
islation prohibiting freedom of association and mandating strict segregation 
on the grounds of race. Covering the entire range of public facilities—
transportation, parks, libraries, municipal housing, courtrooms and, above 
all, schools—these Jim Crow laws gave official sanction to the inferior status 
of African Americans and also legitimated their discriminatory treatment in 
private facilities. Slavery had been officially abolished in the 1860s, but as the 
twentieth century opened it had been converted into a caste system.8

From the outset, the notion of “separate-but-equal” facilities was a sham.9 
Yet the constitutional struggle to overcome this failed to achieve much suc-
cess until the latter half of the twentieth century. Only in the landmark cases 
known as Brown v. Board of Education of Topeka in 1954 did the Supreme 
Court begin to reconsider the constitutional principle, finding that in public 
education, “the very foundation of good citizenship,” the doctrine of “sepa-
rate but equal” had no place and concluding that separate education facili-
ties “are inherently unequal.”10 There is no doubt that the Court had grasped 
the significance of this ruling. It had held its first hearings in 1952 but, un-
able to reach a decision, it rescheduled hearings for the following year. In 1954 
it then made a unanimous ruling but issued no decree. Only a year later did 
the Court determine how to implement desegregation; holding that it re-
quired local solutions, they remanded the process to local courts with no 
date for the end of segregation fixed.11



The Struggle for Recognition� 167

The Brown ruling related only to public schools, but it was the catalyst for 
a civil rights movement that eventually brought about the desegregation of 
all public facilities.12 To give them real force, however, the school rulings 
needed to be backed by determined governmental action, and neither the 
president nor Congress took the initiative.13 It was not until the Kennedy-
Johnson era of the 1960s that the pace of desegregation gained momentum, 
reinforced by the Civil Rights Act of 1964. Later still, in the 1970s, it extended 
to the North where, because races largely lived apart and neighborhood 
schools were racially unmixed, comprehensive desegregation involved the 
pairing of schools and the contentious issue of mandatory bussing policies.

Given the lack of legislative action to address discriminatory practices, 
these issues had to be addressed by constitutional litigation. This gave courts 
significant new responsibilities that could neither be classified as dispute ad-
judication nor as legislation. And yet the task could hardly be called consti-
tutional interpretation: the Fourteenth Amendment was so abstract as to defy 
precise interpretation and, in any event, its drafters were unlikely to have had 
such a matter in mind since during the 1860s there was no such thing as a 
public school system in the South. What the Court in fact did in Brown was 
to presume to exercise constituent power. In its role as guardian of the Con-
stitution, it spoke “in the name of the people” to determine the contemporary 
meaning of the values of the regime. The Court held that it “must consider 
public education in the light of its full development and its present place in 
American life throughout the Nation.”14 This was not an interpretation of the 
law of the Constitution so much as a political judgment about the significance 
of social, economic, and cultural change on the constitution of the state.15

Can the allocation to the judiciary of the task of determining society’s fun-
damental political values of liberty, equality, and solidarity be justified? The 
Constitution, as we have seen, has both instrumental and symbolic functions. 
And although lawyers are well equipped to attend to the former task of in-
terpreting the rules concerning the allocation of decision-making responsi-
bilities, there is little in their education, training, and professional experience 
to suggest that they are suited to the latter. Why, for example, should Justice 
Brown, who delivered the majority judgment in Plessy and whose professional 
expertise lay primarily in maritime law, be trusted with such questions? One 
answer is that judges are bound to act according to principles. But are not 
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these principles of such formality and abstraction that they only acquire de-
terminate meaning once imbued with (contestable) values? Placing this 
onerous responsibility on the judiciary can be justified, Alexander Bickel fa-
mously suggested, only when judges are prepared to “immerse themselves 
in the tradition of our society” and “in the thought and the vision of the phi
losophers and the poets” so that they might “extract ‘fundamental presup-
positions’ from their best selves.”16

Bickel’s answer suggests that the judiciary now assumes the key role of 
acting as a legitimating force. But at what cost? This process reinforces the 
false narrative that since the United States was established on a universal 
principle of equal dignity, the constitutional task of the courts is essentially 
one of redeeming that promise. Treating slavery as a moral flaw rather than 
a vital component of a socioeconomic regime leads to an identitarian poli-
tics of formal equality that masks substantive inequality.17 But it also absolves 
the political branches from having to face up to intractable political questions. 
It is certainly not accurate to suggest that judges are simply usurping the 
powers of the legislature and executive. The point, rather, is that constitu-
tionalism establishes a scheme that offers incentives to democratic represen-
tatives to evade their most basic civic responsibilities. Diverting these issues 
to a forum that is relatively remote, unaccountable, costly, and operates on 
the principle of individual complaint, constitutionalism pushes ever more 
political issues into an institution that is insulated from the cut and thrust 
of ordinary life. Elsewhere, as the issue of enfranchisement illustrates, the po
litical struggle is often long, intense, incremental, and the product of accom-
modation and compromise, but its consequences have at least been thrashed 
out in accountable institutions. By signaling that the people should turn to 
the forum of principle to deliver social change, aspirational constitutionalism 
carries the danger of draining the lifeblood from democracy, not just as a 
system of collective decision-making but, perhaps more importantly, as a 
way of life.

Constitutionalism as Imperialism

Constitutionalism is presented as a regime that marks the emergence of hu-
manity from what Kant called “self-incurred immaturity.”18 It propagates a 
story of progress, one that eventually leads in 1917 to the US entry into the 
First World War, not from self-regarding interests but to free the world of 
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imperialism and make it safe for democracy.19 But this narrative has its de-
tractors. Erected on the principle of equal liberty, constitutionalism, they 
contend, is advanced to justify inegalitarian institutions and practices. It 
is a historically specific European experience masquerading as a universal 
that has been purposely employed by European powers to legitimate impe-
rial conquests.

When European powers established settled colonies across the world, they 
did not base their claims purely on conquest. Force might be sufficient to ac-
quire colonies, but a discourse of legitimation was necessary to retain them; 
power had to be tempered by right. The doctrine of discovery provided one 
such justification. This was the claim, contrary to the plain facts, that colo-
nized lands were unoccupied. Its real purpose evidently was to assert a 
claim against other European powers.20 Sir Edward Coke, the “great” En
glish common lawyer, was more blunt. In 1608, he simply ruled that “all 
infidels are in law . . . ​perpetual enemies” and could therefore be subjugated 
to the prerogative authority of a Christian king.21 Conquest was justified 
as the spread of Christianity to people who “as yet live in Darkness and mis-
erable Ignorance” and that “may in time bring the Infidels and Savages . . . ​to 
human Civility.”22

The canonical text for North American colonists was Locke’s Second Trea-
tise, which proclaimed, “In the beginning, all the world was America.” 
Without nationhood or territorial jurisdiction, Native Americans were in a 
“state of nature,” whereas European societies had advanced to the “civilized” 
stage and established modern governing institutions. Since the indigenous 
population had neither the concept of sovereignty nor that of property, Locke 
concluded that Europeans were free to establish settled colonies and to ap-
propriate uncultivated land without their consent provided enough was left 
in common for others.23 The basic elements of his thesis were incorporated 
into US constitutional law in Johnson v. M’Intosh, in which the Supreme 
Court held that discovery by European powers conferred sovereignty by con-
quest, including the right to nullify any occupancy rights of the indigenous 
population.24

James Tully argues that Locke’s account masks the real history: “The in-
vasion of America, usurpation of Aboriginal nations, theft of the continent, 
imposition of European economic and political systems, and the steadfast 
resistance of the Aboriginal peoples are replaced with the captivating pic-
ture of the inevitable and benign progress of modern constitutionalism.”25 
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Dispossessed through wars and treaties, indigenous populations had no rights 
in the new constitutional order. Such practices, argues Robert Williams, “pro-
vided a vital legacy for those English-Americans to whom, by virtue of their 
rebellion against the English Crown, devolved the mandate to civilize the In-
dian’s wild country.” The history of the American Indian in Western legal 
thought, he concludes, reveals that “a will to empire proceeds most effectively 
under a rule of law,” since it permitted “the West to accomplish by law and 
in good conscience what it accomplished by the sword in earlier eras.”26

The adoption of a uniform language of constitutionalism throughout settled 
colonies first excluded and then assimilated indigenous peoples. Later, consti-
tutional democracies promoted accommodation, which required indigenous 
people seeking recognition of their status to present their case in that language. 
They were obliged to “seek recognition as ‘peoples’ and ‘nations,’ with ‘sover-
eignty’ or a ‘right of self-determination,’ even though these terms distort or 
misdescribe the claim they would wish to make if it were expressed in their 
own languages.” The struggle for recognition of their own way of collective 
being, Tully argues, presents “as fundamental a challenge to modern constitu-
tionalism as Paine’s theory was to the vision of the ancient constitution.”27

The treatment of indigenous peoples during colonization is an extreme il-
lustration of the way that modern nation-building suppresses linguistic, 
cultural, ethnic, or religious differences to construct a homogeneous national 
identity. The multitude is represented as the “sovereign people” who are pre-
sumed to have consented to the constitution that rules their lives. This is the 
“civilizing mission” by which peoples are to be led out of savagery and bar-
barism into a civilized state. As they evolve out of hunting and pastoralism 
into agriculture and commerce, their forms of government must similarly 
evolve from tribal leadership, despotism, and monarchy toward constitutional 
government.

Tully argues that constitutionalism goes further than just legitimating the 
historic practices of European imperialism. Instituting a uniform system of 
constitutional thought over a diverse range of cultures within contemporary 
states, it is a generalized cultural imperialism that now prevents us from 
thinking creatively about contemporary political challenges. As a plea to re-
store the traditional idea of a constitution as a general framework within 
which conventional practices gradually acquire authority through mutual 
recognition and accommodation, his argument extends far beyond the treat-
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ment of indigenous populations and the need for dialogue between peoples 
who do not share universal principles,28 to embrace differing conceptions of 
justice arising from race and gender differences.29 It can even be read as an 
argument in support of the variable practices of constitutional democracy 
and against the universal philosophy of constitutionalism.

Constitutionalism and the Inclusionary Dynamic

Constitutionalism, Tully argues, imposes an inappropriate set of universal 
principles on culturally differentiated populations. But far from leading to 
the restoration of the traditional idea of a constitution, the solution most often 
advocated is aspirational constitutionalism. Sometimes labeled “transforma-
tive constitutionalism,” aspirational constitutionalism acknowledges these 
differences but uses the constitution to bring about social change by pro-
moting inclusivity.

Consider two recent illustrations: South Africa and Ecuador. Charged with 
drafting a post-apartheid constitution of South Africa, the Constitutional As-
sembly undertook an elaborate participatory exercise of involving people in 
the constitution-making process with the purpose of ensuring that the con-
stitution could express the views of a nation “united in diversity.”30 In addi-
tion to adopting a wide-ranging charter of civil, political, and social rights, 
its 1996 Constitution recognizes eleven official languages, protects customary 
and tribal law, promotes regional diversity, and institutionalizes multicultur-
alism.31 But Ecuador went even further. Their 2008 Constitution promul-
gated a vast array of social rights (food, water, health, social security, educa-
tion, housing, work, and cultural identity) as well as recognizing extensive 
antidiscrimination rights (covering ethnicity, age, sex, culture, civil status, 
language, religion, politics, sexual orientation, and disability). Declaring all 
these rights equally important, the Constitution imposed a duty on the gov-
ernment to “adopt affirmative action measures that promote real equality for 
the benefit of the rights-bearers who are in a situation of inequality.”32

Subsequent experience has revealed that drafting ambitious principles is 
much easier than making them a practical reality.33 By making the constitu-
tion the pivot for delivering social revolution, however, such experiments 
reinforce the belief that the practical task of bringing about these momen-
tous changes must fall to lawyers and courts.
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Using the constitution as a vehicle for social change exposes a dilemma 
commonly faced in postcolonial contexts between promoting a modernizing 
universalism and embracing local particularism. Should the constitution 
project an idealized homogeneity of a newly liberated people or acknowledge 
the actual heterogeneity—racial, religious, linguistic, and cultural—of its 
peoples? This question was first played out on the great stage of India, a land 
of communities and caste, of racial, religious, and linguistic minorities.

After partition in 1945, when Muslim leaders declared their intention of 
forming the separate state of Pakistan, the Indian Constituent Assembly had 
a great many issues to resolve. Gandhi advocated a decentralized, village 
community–based system of government, but this traditionally rooted con-
ception of constitution was rejected in favor of a modern centralized parlia-
mentary system based on universal adult suffrage.34 Many of the remaining 
dilemmas were embodied in the person of Bhimrao Ambedkar, chair of the 
drafting committee of the Constituent Assembly. An “unalloyed modernist” 
who believed in “the modern state as the site for the actualization of human 
reason,” he was also, as a Dalit, aware that independence could easily lead to 
rule by the upper castes.35 Since provision had been made for separate repre
sentation of Muslims, Ambedkar argued that reserved seats must also be 
given to the so-called depressed castes. Facing opposition from Gandhi, who 
objected to the notion that upper castes could not represent all Hindus, 
Ambedkar prevailed. Constitutional provision was made not only for the leg-
islative representation of “scheduled castes” but also for a program of posi-
tive action to ensure a proportionate representation in public employment.36 
Social equality, the drafters recognized, required more than the establishment 
of formal legal and political equality.

Ever since 1947 there has been debate on whether India’s independence 
Constitution simply marked a transfer of power or signaled real social trans-
formation. A strong case can be made that the Constitution did establish a 
framework for social transformation and that considerable progress has been 
made.37 But this is counteracted by studies indicating that public interest liti-
gation, which was developed to overcome structural barriers to constitu-
tional change, has singularly failed to deliver on its transformative ambi-
tions.38 And once the inquiry shifts from constitutional litigation strategy to 
governmental practices, continuity with colonial rule becomes more ap-
parent. Here, the citizens of constitutional theory become the subjects of 
administrative practice. From a governmental perspective, in which the popu-
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lation is counted, classified, and made the objects of policies, practices adopted 
under colonial rule have seamlessly continued in the postcolonial regime.

This continuity claim, a variant of the dual state thesis, is given a radical 
twist by scholars of the subaltern school. Partha Chatterjee presents the ar-
gument not just with respect to India but also to “most of the world,” by which 
he means the three-quarters of humanity who “were not direct participants 
in the history of the evolution of the institutions of modern capitalist democ-
racy.” He argues that “civil society” is in practice confined to a small section 
of “culturally equipped” Indian citizens, and it is this select group who are 
“the people” of the constitutional imagination. The great majority of the pop-
ulation, by contrast, are “only tenuously, and even then ambiguously and 
contextually, rights-bearing citizens in the sense imagined by the constitu-
tion.”39 This majority must be attended to by governmental agencies, but this 
is as a matter of administrative policy rather than any expression of consti-
tutional right. Many operate on the borders of legality, living in illegal squatter 
settlements, working in the informal sector, and interacting with public au-
thorities only as a matter of necessity. To the extent that their claims are ad-
dressed at all, it is not through the medium of constitutional rights but on 
the different terrain of prudential political negotiation.

The great play made of the role of the Constitution as a vehicle of inclu-
sion and transformation, we conclude, too readily absorbs the rhetoric of con-
stitutionalism. In underestimating the depth of the class cleavage Chatterjee 
highlights, the Constitution’s capacity to achieve its integrative ambitions is 
grossly overestimated. The distinction between active and passive citizens re-
mains, with the former governed by constitutional processes and the latter 
governed through administrative processes that are negotiated politically. But 
that is not all. By taking on political tasks well beyond its competence, the 
Court is in danger of losing legitimacy among certain sectors of the popula-
tion. Once it is seen as a partisan institution that promotes liberal or aspira-
tional values, its efficacy in performing more mundane constitutional tasks 
is diminished.40

Constitutionalism and the Exclusionary Dynamic

Although in early phases of development, the state must often bolster its au-
thority by drawing on traditional sources of commonality, constitution-
alism rejects such primitive sources of nationalism. If all are to be included 



174� Against  C onstitu tionalism

in an imagined political community, it is not possible to found unity on eth-
nicity, religion, language, or even common history. Constitutional recogni-
tion requires that the “community of fate” be transcended, and the people 
adhere to the principles of equal liberty inscribed in the constitution.41 This 
raises troubling questions for states in which it is difficult to build collective 
unity even on ostensibly universal principles. But can constitutional authority 
be maintained if regimes adopt exclusionary practices? In such “divided 
societies,” the practical challenges of institutional design are intense. Solu-
tions commonly touted include power-sharing arrangements, special protec-
tion for minorities, or practices that avoid having to confront the lack of 
unity.42 Can this type of state persist in the age of constitutionalism?

Nepal is an instructive case. Its 1990 Constitution signaled major regime 
change, from authoritarianism to constitutional monarchy, but it sought to 
build the new order on a homogenizing idea of the nation. Despite Nepal 
comprising around one hundred ethnic groups or castes with a similar 
number of languages and at least ten religions, the Constitution privileged 
the country’s Hindu religion, Aryan culture, and Nepali language, thereby 
discriminating against millions on the basis of religion, caste, gender, lan-
guage, and ethnicity. This attempt to institute exclusionary rule failed to 
garner popular acceptance. The new Constitution simply fueled mounting 
unrest that then erupted into civil war. The conflict was only finally resolved 
with the promulgation in 2007 of an interim Constitution establishing Nepal 
as a federal, democratic republic on inclusionary principles—a constitutional 
settlement made permanent in 2015.43 As this experience suggests, across 
many regions of the world, the symbolic power of inclusion is now so great 
that regimes seeking to build constitutional authority on exclusionary 
grounds simply cannot establish their legitimacy.

The most contentious case of exclusionary constitutionalism is that of Is-
rael. Established in 1948 after the end of British colonial rule over manda-
tory Palestine, Israel had committed to adopting a constitution. But this was 
postponed, initially because of the 1948 war and subsequently because of lack 
of agreement.44 In its place, the Knesset passed a series of nine Basic Laws, 
three of which referred to Israel as a “Jewish and democratic state.” Formally 
adopted only in 1985, in reality this formula had been used from the begin-
ning when Arab inhabitants were invited “to participate in the upbuilding 
of the State on the basis of full and equal citizenship.” 45 Ambivalence was 
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therefore built into the foundation. Although pledging to respect the citizen-
ship rights of the indigenous population, it would appear that “the people” 
are constituted exclusively by its Jewish members.

This inclusionary-exclusionary tension has driven constitutional develop-
ment. Israel’s symbols of national identity are exclusively Jewish, and so too 
are its processes of nation-building, especially the 1950 Law of Return, which 
gives every Jew in the world the right to settle in Israel. What, then, is the 
status of Palestinians who comprise around 20 percent of the population? 
Possessing civil and political rights, formally they have equal status, but the 
manner of Israel’s founding and development suggests that sovereignty and 
constituent power vest in its Jewish citizens, implying that “the people” does 
not include all the people of the territory.46 In a variant of Chatterjee’s claim 
that the majority of Indians are part of the population but without full citi-
zenship rights, Mazen Masri argues that Israeli-Palestinians may be citizens 
but are not part of the constituent “people.” Israel’s regime, he argues, is 
founded on “exclusionary constitutionalism.” 47

Masri’s argument has been contested by Israeli jurists who draw a distinc-
tion between Israel’s national identity (Jewish) and its civic and political 
identity (democratic). They argue that Israel is no different than many con-
stitutional democracies that contain national or ethnic minorities but whose 
public character is determined by the majority.48 That may have been the lib-
eral aspiration, but it seems beyond question that this is not the present 
reality, not least because the “Jewish and democratic” formula is no longer 
purely symbolic or cultural; it has become a structural—and exclusionary—
characteristic of the state.

This structural characteristic was built into its foundation when it was as-
sumed that two states—Israel and Palestine—would be established. It is the 
continuing failure to realize this objective that now makes this exclusion so 
contentious. Confronted with an existential threat it has faced since its 
founding, and seeking to establish a constitutional democracy mainly com-
prising immigrants without any experience of democracy and in a territory 
without strong democratic traditions, Israel has faced grave challenges. Recent 
political developments, including a 2018 nationality Basic Law that reduces 
the position of Arabic to “a language with a special status” and declares Israel 
the nation-state of the Jewish people,49 strengthen the argument that Israel is 
being transformed “from one based on constructive legal ambiguity into one 
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rooted in exclusive ethno-theological values.”50 In the case of India, exclusion 
is attributable to social facts rather than to the constitution. In Israel, by con-
trast, exclusion exists at the normative core of its constitution.

The Peoples of the Constitution

In an age in which the constitution is no longer just an instrument for regu-
lating government but has become a key symbol of social and political unity, 
“the people” in whose name that constitution is adopted is an intensely con-
tested subject. Invented as a device to wrest power from the aristocracy and 
protect the liberties of the emerging bourgeoisie, the adoption of a written 
constitution signifies progress. Yet the original people of the constitution 
were invariably “men of property” who, in justifying this new regime, dif-
ferentiated the people into active and passive citizens. Thereafter, the consti-
tutional struggle has been to extend its benefits of protection and participa-
tion to the multitude. This, too, has been a progressive development.

Nevertheless, many radicals were suspicious of the entire constitutional 
project. Seeing the constitution as a device to protect the interests of the 
wealthy, and therefore as a barrier to be overcome, they sought social change 
either by elected majorities and legislative reforms or, in extremis, revolu-
tionary overthrow of the entire regime. These are the political strategies that 
advocates of constitutionalism have tried to displace. Having established the 
authority of the constitution as a permanent but flexible framework, they 
aimed to constrain the powers of legislative majorities, to entrust the pro-
tection of its values to the judiciary, and to define “the people” through the 
prism of that constitution. All changes must be negotiated through the pro
cess of constitutional review. This in outline is the American story, most 
graphically illustrated in the treatment of indigenous populations, in the 
struggle of African Americans to realize citizenship rights, and latterly in 
such struggles as the rights of women to reproductive freedom or of homo-
sexuals to equal treatment.

It is an innovation that has been widely embraced and greatly extended. 
Contemporary constitutions do not simply institute the negative rights 
regime of limited government; they incorporate aspirational values and am-
bitious schedules of civil, political, and social rights. Across the world, the 
constitution is now seen as the only medium through which to realize the 
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promise of an inclusive regime of equal rights. The multitude is now vested 
with citizenship rights. Constitutionalism has come of age.

And yet, for all its progressive rhetoric, there is scant evidence that aspira-
tional constitutionalism has been able to deliver the fundamental social 
change it promises. This is not so surprising: social reform still depends on 
political movements imposing their will on political parties that must then 
win control of the government to redistribute resources. But constitutional-
ization shifts the action away from legislatures and governments into courts 
and away from collective will-formation toward individualized rights-based 
claims. That constitutionalization has extended furthest in regimes where 
economic inequality is rising most rapidly offers corroboration.51 But what 
must surely occur when the total constitution finally reigns is a blurring of 
the distinction between government and society. State sovereignty is discred-
ited in the name of advancing status rights.

As political movements are replaced by legal strategies and collective will-
formation made subservient to rights arguments, regimes become depoliti-
cized by the individuation of claims. The concept of “the people” is disag-
gregated into a multiplicity. It is unclear how, under such conditions, a state 
maintains the loyalty of its citizens. The question, most acute in divided socie
ties where loyalties are already strained, is whether constitutionalization 
now makes exit a legitimate option. Can the concept of “the people” be dis-
aggregated so that different peoples comprising a nation can claim a right to 
independence? In other words, is there a constitutional right to secede from 
the state?

The orthodox position was that concisely stated by Lincoln in 1861 when 
he stated that perpetuity “is implied, if not expressed, in the fundamental law 
of all national governments” and “no government proper ever had a provi-
sion in its organic law for its own termination.”52 But can this view persist in 
an age of constitutionalism? Permanence, it is argued, is a precondition of 
order and stability, and it provides the basis on which democratic delibera-
tion can evolve, whereas a constitutional right to secede would promote fac-
tionalism and reduce the chances of achieving political compromise in the 
face of religious, ethnic, or linguistic differences. On the other hand, the right 
to secede offers a guarantee to minority groups that the majority will not 
adopt discriminatory practices. Nevertheless, there is an important difference 
between claiming that a group has good reason to secede from the state and 
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claiming that it has the constitutional right to do so. But once the constitu-
tion is felt to express the collective values of society, this distinction between 
prudential political concession and constitutional right is blurred.53 Political 
negotiation of group differences is replaced with constitutional adjudication 
of an asserted right.

This has been a quandary mainly in multinational states with territori-
ally concentrated national minorities that already have a degree of self-
government, such as Catalans, Québécois, Corsicans, and Scots. In these 
circumstances, David Haljan argues that the state should be conceived as 
founded on the principles of “associative constitutionalism,” in which the 
constitutional right of secession is implied in the original consensus that 
founded the state.54 Haljan draws support from the Canadian Supreme 
Court’s ruling in its Quebec secession reference of 1998. This determined, 
first, that the principles of Canada’s invisible constitution are those of feder-
alism, democracy, constitutionalism, the rule of law, and respect for minori-
ties and, second, that these principles indicate that “the clear expression of 
the desire to pursue secession by the population of a province would give rise 
to a reciprocal obligation on all parties to Confederation to negotiate consti-
tutional changes.”55

Some constitutional scholars have suggested that in this case the Court 
performed the valuable service of channeling into legal form a dispute that 
might otherwise lead to the breakup of the state by more violent means.56 
But it also strengthens the claim that the constitution’s values are not just in 
the text but implicit in the structure of society, and that there are no limits 
to the judiciary’s competence to identify basic values and determine the rights 
that derive from them. This trajectory has led to some recently adopted 
constitutions expressly including rights of secession.57 The struggle for the 
constitutional right of minority groups to secede from the state is a stark il-
lustration of the ways in which political bonds of allegiance are stretched 
and how principles forged in the crucible of the nation-state are, under the 
extending influence of constitutionalism, evolving as self-standing princi
ples of legitimate collective ordering. This evolving constitutional discourse 
is reinforced by developments in the arena of international law, an issue to 
which we now turn.



WHEN in 1795 Kant wrote his essay on “perpetual peace,” international 
law was languishing in neglect. Grotius, Pufendorf, and Vattel, the great pi-
oneers of the ius publicum Europaeum, were in his estimation merely “sorry 
comforters,” providing a cloak of justification for the aggressive behavior of 
leading European powers. Their elaborate codes of rules lacked all legal force 
because states were not subject to any common external constraint.1 In its 
place, Kant advanced an idealistic project through which, “after many revo-
lutions . . . ​a universal cosmopolitan existence will at last be realised as the 
matrix within which all the original capacities of the human race may 
develop.”2 Since then the codes of international law have expanded, but by 
the end of the twentieth century his ambition seemed no closer to being 
realized. Concluding his study of the modern history of international law 
in 2002, Martti Koskenniemi acknowledged that “power and law have been 
entangled in much more complex relationships than the conventional 
imagery would allow.”3

After the end of the Cold War, however, the project of establishing a cos-
mopolitan right acquired a new impetus. In the mid-1970s, “seemingly from 
nowhere,” the idea of human rights emerged and came to “define people’s 
hopes for the future as the foundation of an international movement and a 
utopia of international law.” 4 In the area of commerce, the workload of trans-
national commercial arbitration and international investment arbitration 
expanded dramatically and in 1995 the World Trade Organization was es-
tablished to provide a set of global trade rules and a process for dispute reso-
lution. In the field of humanitarian law, developments were marked by the 
establishment in 2002 of the International Criminal Court to prosecute those 
accused of genocide and war crimes. These, together with related initiatives, 

Chapter 13

The Cosmopolitan Project



180� Against  C onstitu tionalism

kindled extensive discussion about the prospects for “the constitutionaliza-
tion of international law.”5 Once infused with constitutional principles, these 
developments in international law seemed to mark a major step toward real-
izing a regime of global constitutionalism.

This thesis has been systematically advanced by Jürgen Habermas. His 
earlier work had sketched the modern development of state forms, with each 
stage resulting in increasing formalization of social relations by means of law. 
Since the most recent form, the democratic welfare state, had been experi-
encing crisis tendencies since the 1970s, this caused him to reexamine the 
foundations of contemporary constitutional democracy. By the 1980s he was 
presenting constitutionalism not as an institutional arrangement but as a set 
of principles, and this provided the basis of his argument about “constitu-
tional patriotism.” If constitutionalism is founded on the general principle 
of equal liberty, it must be of universal significance, an insight that led him 
to reconsider the constitutional dimensions of European integration and sub-
sequently to the question of global constitutionalism.

The drafting of a European constitution dominated debate in the early 
2000s. Adherence to the principles of constitutionalism, Habermas argued, 
would enable diverse national traditions to be shaped into a cohesive Euro
pean identity.6 The challenge, he explained, “is not to invent anything but to 
conserve the great democratic achievements of the European nation-state, be-
yond its own limits.” This was not just about bolstering global markets but 
of protecting the achievements of social democracy and the “European way 
of life.” And he recognized the risks: a constitution might have the “catalytic 
effect” of enhancing the European Union’s (EU) capacity to act, but it could 
not provide a remedy for the legitimation deficit unless there could be a 
European-wide public sphere that can give citizens of member states “an 
equal opportunity to take part in an encompassing process of focused po
litical communication.”7

The project did not develop in that way. After failing to approve a consti-
tution, the EU experienced the Euro crisis of 2008, to which it responded by 
reinforcing a regime of “executive federalism” and strengthening “a post-
democratic exercise of political authority.” Criticizing politicians who have 
“long since become a functional elite,” Habermas recognized that the crisis 
exposed the need for transformative politics. But he also emphasized that not 
only the financial markets but also “the functional systems of world society 
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whose influence permeates national borders” were challenges that neither 
states nor coalitions of states could solve. The postnational constitutional 
challenge could no longer be addressed at the level of the EU alone. “The in-
ternational community of states,” he concluded, “must develop into a cos-
mopolitan community of states and world citizens.”8

Cosmopolitan Constitutionalism

To meet the challenge of moving toward a global society, Habermas returned 
to Kant. Recognizing that Kant’s concept of a cosmopolitan order must be 
reformulated in the light of a global system that has dramatically changed, 
he asserted that we are at “a transitional stage between international and cos-
mopolitan law.”9 But how is cosmopolitan law different from international 
law or, rather, what precisely is cosmopolitan law?

Cosmopolitan law “bypasses the collective subjects of international law and 
directly establishes the legal status of the individual subjects by granting them 
unmediated membership in the association of free and equal world citizens.” 
It rests on an idea of human rights that has its origins not in morality but in 
legal and political liberties. Cosmopolitan law is novel in that it establishes 
“a symmetry between the juridification of social and political relations both 
within and beyond the state’s borders” and is, he maintains, “a logical con-
sequence of the idea of the constitutive rule of law.”10

Having identified its character, Habermas assesses its constitutional sig-
nificance. Recent trends—the demise of embedded capitalism, the associated 
rise of globalized markets, the expanded reach of international law, and the 
growth of international organizations—are leading to the displacement of the 
nation-state’s pivotal role in constitutional thought.11 A gap has opened up 
between the need to legitimate governing power beyond the nation-state and 
the revealed limitations of the modern arrangements of democratic legiti-
mation within the nation-state. International law must therefore be consti-
tutionalized. But unless democracy is to be abandoned as a legitimating 
principle, new models must be devised. His solution is to present a new type 
of “political constitution for world society.”12

This blueprint rejects establishing a world state in favor of a politically con-
stituted world society comprising states and citizens. Legitimation is gener-
ated not only by the involvement of citizens in will-formation within states 
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but also through the influence of cosmopolitan citizens on the international 
community. Through these diverse processes, a “transnational negotiation 
system” is established with responsibility “within the framework of the in-
ternational community, for issues of global domestic politics” and ultimately 
a “General Assembly of the world organization” would assume responsibility 
for constitutional development of this world society.13 Habermas’s response 
to the objection that a regime without centralized world government would 
lead to fragmentation and underenforcement of norms is a differentiated ar-
rangement in which governance varies according to policy field. In areas 
like the maintenance of international peace and human rights protection, a 
hierarchical world organization would be established with the power to im-
pose sanctions, although governance arrangements in transnational arrange-
ments are more likely to emerge gradually as functional necessities.

Critical to the success of this scheme is the need for learning by both states 
and citizens, leading to new meanings of modern concepts like sovereignty 
and constituent power.14 The distinction between sovereignty and govern-
ment would need to be further attenuated,15 and constituent power would 
have to be reformulated as a dual concept, including not just the power of 
citizens to establish a national constitution but also the capacity of world citi-
zens to contribute to will-formation internationally.16

The juristic aspects of cosmopolitan constitutionalism are taken up by 
Mattias Kumm. Present puzzles exist, he suggests, because of the way con-
stitutional lawyers continue to imagine constitutional law. Agreeing with 
Habermas that a “paradigm shift” in constitutional thinking is required, 
Kumm argues that the entire state-based way of thinking about constitution-
alism must be replaced by “the cosmopolitan paradigm.” This is not simply 
a thought experiment: cosmopolitan constitutionalism is a jurisprudential 
account that explains “the deep structure of public law” as practiced today. 
Core issues, such as human rights practice and the complexity of governance 
at the interface between national and international law, can only be addressed 
by taking this move toward cosmopolitanism.17

Today, the concept of the state, Kumm suggests, is meaningful only to the 
extent that it operates according to principles of constitutionalism that now 
establish an autonomous and authoritative conceptual framework that legiti-
mates governmental action both nationally and internationally. The consti-
tution’s authority no longer rests on collective will or authorization by “we 
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the people” but on its adherence to principles of cosmopolitan constitution-
alism determined by a standard of public reason tested by legality, rationality, 
due process, proportionality, and subsidiarity. These principles frame a system 
of “constitutional pluralism,” an overarching regime that “allows for the pos-
sibility of conflict not ultimately resolved by the law,” but which nonetheless 
provides common constitutional principles that create “a framework that al-
lows for the constructive engagement of different sites of authority with one 
another.”18

Since cosmopolitan constitutionalism is founded on the rights of free and 
equal citizens, the national constitution is legitimate only to the extent it pro-
tects those rights. Any claim to authority that rests on the will of the legis-
lator, including a will expressed as constituent power, must be reinterpreted 
within a rights-based framework.19 Kumm accepts that many rights claims 
are contested, and their resolution vests a great deal of power in the judi-
ciary. But he justifies this on the grounds that rights discourse is a “highly 
cooperative endeavour in which courts and other politically accountable in-
stitutions are partners in a joint enterprise” in which governing institutions 
assume different roles.20

This analysis indicates just how much the cosmopolitan project is indebted 
to Kant’s worldview, not least in requiring political power to bend the knee 
before right. But what, if anything, gives this thought experiment authority? 
If cosmopolitan constitutionalism is not dependent on a conventionally un-
derstood exercise of constituent power, whence comes its authority? Kumm’s 
answer is that its power derives simply from the cogency of its account of legiti-
mate authority. And this comes from a “holistic construction of legitimate 
public authority” that achieves a “foundational significance” by retaining 
as its normative point of reference “the idea of free and equal persons . . . ​
governing themselves through and by law.”21 If this argument seems cir-
cular, that’s because it is. Cosmopolitan constitutionalism takes its authority 
from its faith in the power of reason.

Ordo-constitutionalism as a Global Project

In the last chapter of The Road to Serfdom, Hayek claims that there is little 
hope of achieving a stable international order or bringing about a lasting 
peace where every state is free to pursue whatever is in its own immediate 
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interest. But the solution is not world government because no international 
planning project can avoid being “a naked rule of force.” International au-
thority is necessary to keep order and enable people to flourish, but the powers 
it requires—to check powerful economic interests and act as an impartial 
umpire—are “essentially the powers of the ultra-liberal ‘laissez-faire’ state,” 
which must be “strictly circumscribed by the Rule of Law.” A federal principle 
of organization on a global scale must bind the supernational authority 
strictly to its own constitution.22

There was, however, very little international dimension to Hayek’s thought 
during the postwar period. It is largely absent from his studies The Constitu-
tion of Liberty (1960) and Law, Legislation and Liberty (1973–1979), presum-
ably because his emphasis on evolutionary orders could not be reconciled 
with such a constructivist project as the creation of international authority. 
Yet many of his disciples, especially those associated with the Mont Pèlerin 
Society, founded in 1947, took up his argument.23 Since the war they have 
adopted and expanded the Ordo-liberal argument about the need for an eco-
nomic constitution at the national level. Extending the principle of “thinking 
in orders” to world society, they developed “a set of proposals designed to de-
fend the world economy from a democracy that became global only in the 
twentieth century.”24

Their project is called neoliberal because unlike classical liberals, the ob-
jective is not just to minimize all governmental interference with market ac-
tivity. Neoliberals recognize that markets rarely work spontaneously and 
need the support of state-enforced rules. Governmental action must ensure 
that markets operate efficiently and insulate them from the popular pressures 
of democratic politics. In an era of globalized economic activity, similar action 
is needed internationally. These developments at the interface between national 
and international governance are of pivotal importance to the neoliberal 
project and require the establishment of a regime of Ordo-constitutionalism at 
the global level.

This project needs some historical perspective. The first phase, classical 
constitutionalism, ended with the First World War. The war was the water-
shed leading to the second phase of democracy and big government, the era 
Sartori calls the “intensification of politics” and Schmitt that of “the total 
state.” In neoliberal terms, the first phase ended the era of classical liberalism, 
and the second phase was framed by the collapse of the gold standard and 
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the fracturing of the economic unity of the world. It is during this second 
phase that Ordo-liberals, concerned about governmental interference in the 
economy, propose the need for a “strong state” to protect “free markets.” The 
third phase emerges from the revolt of the Global South and the end of em-
pires during the 1970s and is consolidated by developments resulting from 
the end of the Cold War. If the world of empires marks the first wave of glo-
balization, the era since the 1970s is indicative of the second wave. Marked 
domestically by the idea of the total constitution, this second wave of glo-
balization provides the platform for promoting Ordo-constitutionalism 
worldwide.

Economic developments in this era of globalization contribute to the de-
cline in the authority of national governments and enhance the authority of 
supranational institutions. Hayek’s proposal to establish an international 
authority within a federated regime of government now comes into its own. 
No single authority is created, but an interlocking network of institutions 
rapidly evolves over the postwar period. The International Monetary Fund 
and the World Bank were both established in 1944 to secure global finan-
cial stability, promote international trade, and aid economic development. 
Regional institutions such as the EU, the Association of Southeast Asian 
Nations, and the North American Free Trade Agreement came into being. 
The World Trade Organization was established in 1995 to promote free 
trade. Independent central banks are formed, and systems of international 
commercial arbitration and international investment treaty arbitration ex-
pand greatly.

Hayek believed that the method of creating a range of institutions designed 
to regulate specific activities approached the task “from the wrong end,” com-
plicating the objective of creating “a true international law which would 
limit the powers of national governments to harm each other.” The challenge 
for neoliberals was to meld this incrementally evolving network into a co-
herent regime to protect the world economy from political interference by 
democratizing movements. The objective, in Hayek’s words, was “the de-
thronement of politics.”25

Cosmopolitan scholars recognized that the incremental development of 
transnational systems had created a legitimation gap: collective power was 
being exercised without democratic authorization or accountability. Haber-
mas’s solution was to democratize those institutions. But this overlooks the 
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salient fact that such institutions had been created specifically to advance the 
neoliberal project of a world economic order freed from political interference. 
The neoliberal project contemplates the formation of a global economic con-
stitution to restrict the legitimate range of actions of constitutional democ-
racies. The paradigm shift envisaged by cosmopolitan scholars, comprising 
liberal principles of legality, rationality, proportionality, and subsidiarity, 
locks nation-states into a world federation founded on neoliberal premises. 
Habermas and Kumm advance their claims of right without fully appreci-
ating just how far the power dynamics that drive their movement fulfill the 
objectives of the neoliberal project.26

From a global perspective, Ordo-constitutionalism is designed to ensure 
that constitutional democracy safeguards economic freedoms. This is 
achieved at the national level with a regime of constrained democracy, a 
model that constitutional courts have the critical role of safeguarding. At the 
international level, the aim is to establish a regime that protects the rights of 
international capital and also, through the scheme of multilevel governance 
advocated in cosmopolitan constitutionalism, provides additional protection 
to rights within national systems. Constitutionalization defends economic 
freedoms against attempts by democratic legislatures to enact protectionist 
or redistributive policies.

Ordo-constitutionalists are therefore more than willing to embrace the 
rights revolution. Recognizing that the constitutionalization of social and 
economic rights is a response to the diminished capacity of legislatures to 
implement programs of redistribution, they fully support the idea of indi-
vidualized litigation monitored by constitutional courts. It is a small price to 
pay for a revolution with the potential to break the authority of the sover-
eign nation-state and establish a cosmopolitan regime with enhanced pro-
tection not just for individual freedom in general and economic freedom in 
particular. Cosmopolitan constitutionalism, Ernst-Ulrich Petersmann ar-
gues, marks an advance by strengthening protection for all types of rights, 
including those of property.27

Ordo-constitutionalism operates at the intersection between international 
law and domestic law. It works most effectively when international tribunals 
make rulings that can be directly enforced in domestic courts. One powerful 
illustration is the system of international investment treaty arbitration that 
protects the economic rights of foreign investors through an international 
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arbitration system and enforces the award of damages in domestic courts.28 
But its most powerful articulation comes in the shape of the EU.

As a regime in which member states pool many of their sovereign rights, 
the EU moves beyond traditional international relations conducted by sov-
ereign states. It establishes a common market that protects four economic 
freedoms—freedom of movement of goods, services, labor, and capital—and 
promotes undistorted competition. But the project also envisages moving be-
yond the internal market to establish a federation, a governmental order in 
which the federal tier is insulated from democratic accountability.29 As we 
have noted, there has been a failed initiative to legitimate the EU through 
the adoption of a constitution, but the fact that from the outset the EU has 
pursued a policy of constitutionalization by juridification should not be over-
looked.30 The EU has always conceived of itself as a new type of order that 
pursues its ends by integrating the legal orders of member states. This move-
ment is promoted and policed by the European Court of Justice which, by 
means of an “invisible constitution,” enforces EU law not just by the Euro
pean Court itself but by domestic courts of member states which, if faced with 
conflicting national law, must give effect to EU law. The judiciaries of member 
states are thereby co-opted to become the enforcement agencies of Ordo-
constitutional principles.

The age of empires drew to a close in the decades following the Second 
World War and with it a system that had provided relative stability in world 
trade. How, neoliberals asked, could the free flow of capital and goods be 
maintained in a world of independent, sovereign, and democratizing nation-
states? Their solution was an international order that would oversee the re-
moval of national barriers to trade and investment and establish an integrated 
global economic regime policed by law. To achieve this, a paradigm shift in 
legal and constitutional thought was necessary. A system of sovereign states 
interacting as formal equals through public international law had to be 
displaced by a federated cosmopolitan order.31 This would erode distinctions 
between public and private and national and international in favor of a 
tiered order of individual civil, social, and—crucially—economic rights. 
Through these processes of constitutionalization, a global regime of Ordo-
constitutionalism was instituted. Cosmopolitans conceptualize it normatively 
as a regime of right. Neoliberals explain how right-ordering is necessarily 
tied to changing economic relations of power.
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Constitutionalism with a Cosmopolitan Purpose

Constitutionalism was devised as a philosophy of government to reconcile 
order and freedom. Forged in the crucible of the modern state, it has gone 
through various iterations. But cosmopolitan jurists now contend that, 
because of globalization, the state’s authority has been displaced by a consti-
tutionalism that has evolved into an autonomous discourse of legitimation. 
The international implications of this have been introduced, but we have yet 
to consider their impact on the constitution of the nation-state.

Globalization, it is argued, is leading to a new type of national constitu-
tion. In calling it “the cosmopolitan constitution,” Alexander Somek is careful 
to explain that this label does not designate some constitutional formation 
beyond the nation-state; rather, it captures the constitution of a nation-state 
“under conditions of international engagement.”32 The most basic change it 
advocates is to institute the principle of open statehood. There are many im-
plications of this, but the most important concern is the status of basic 
rights. That the constitution was devised to protect basic rights is hardly novel; 
what is new is the enhanced status they are accorded. This enhancement is 
the consequence of two developments: first, the adoption of an abstract idea 
of human rights as the universal standard of legitimacy and, second, inter-
national agencies’ beginning to actively police that standard.

Germany led the way with its Basic Law, stating that the German people 
“acknowledges inviolable and inalienable human rights as the basis of every 
human community, of peace and of justice in the world.”33 The significance 
of this formulation has recently been transformed by the sheer range of human 
rights in question and by the way they are increasingly determined by interna-
tional judiciaries. The result has been the rapid globalization of standards en-
forced by comparative evaluation and extensive borrowing. By making the 
Basic Law relative, the authority of national constitutional law is diminished.

This development is now a feature of many regimes. Consider the example 
of India. Indian courts now “roam freely over American, English, South 
African, Israeli, or even Pakistani jurisprudence” and regularly “read interna-
tional law principles into the Constitution.” To engage with Indian constitu-
tional law “is not to enter into a world of parochial concerns, derived from 
the peculiarities of a political tradition; it is to enter a global conversation 
on law, norms, values, and institutional choices.”34 This trade is strengthened 
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and ratified through international judicial networks that regularly exchange 
“best practice,” making international human rights the benchmark against 
which all states are measured.35 The inclusion of such rights within the consti-
tution is no longer a matter of local political choice. Increasingly, it is no longer 
even possible to subject them to purely domestic judicial interpretation.

Open statehood and enhanced rights protection are also eroding the 
distinction between citizens and resident aliens. National constitutional 
authority is again relativized. In the context of high levels of international 
migration, enhanced protection against discrimination on the grounds of 
nationality gives rise to the expectation that the civil rights and social ben-
efits of citizenship will be equally accorded to nonnationals. This weakens 
the political bond on which the authority of the social contract is founded 
and with it the assumptions that have underpinned the modern discourse of 
state sovereignty.

In the cosmopolitan-orientated constitution, the idea of the state as an au-
thoritative political association loses its purchase. At home in the world 
rather than just in one’s own state, the cosmopolitan is a depoliticized being. 
Like citizens of the state, they have basic rights, and they depend on the pro-
vision of collective goods. But apart from that, all that is required is the ef-
fective protection of their rights and efficient mechanisms to deliver services. 
Cosmopolitans may have need for administrators, regulators, service pro-
viders, and auditors, but the practices of democratic deliberation become 
redundant.

In this age of constitutionalism, the meaning of constitution is transformed 
almost beyond recognition. It is no longer the written text, and constitutional 
adjudication is no longer concerned with the text’s intended meaning. The 
constitution has become a set of the constitutional court’s changing standards 
of reasonableness and rationality. In his classic nineteenth-century study The 
English Constitution, Walter Bagehot claimed that the duty of parliamentar-
ians was “to know the highest truth which the people will bear, and to incul-
cate and preach that.”36 This pedagogic task is now assumed by the judiciary 
as they strive to uphold the highest standards of rationality they think the 
polity can bear. Constitutions, Somek notes, “were made in order to prevent 
change,” but with the emergence of the cosmopolitan constitution, they are 
now “to be tacitly amended on the basis of cross-cultural exchanges about 
the optimal protection of rights.”37
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The cosmopolitan constitution, then, is a national constitution that has 
become receptive to cosmopolitan influences. The trajectory is clear: it re-
quires the judiciary, as guardian of the constitution, to live up to universal 
standards in the protection of rights and to yield, “for the purpose of self-
correction, to the judgment of one’s peers.”38 The radical character of the in-
novation is highlighted by comparison with the founding assumptions of 
modern constitutional thought.

First, the collective entity of “the people” is disaggregated if not entirely 
dissolved. As Somek explains, the notion “is now experienced as even slightly 
embarrassing, as if there were something intrinsically xenophobic or other
wise obnoxious about an entity called a ‘people.’ ” Second, when the distinction 
between citizens and foreigners is permeated by the influence of antidiscrim-
ination rights, even the idea of nationality becomes suspect. And a cosmo-
politan interpretation of liberty and equality makes the third element—the 
modern clarion call of solidarity—merely superfluous. In the eyes of cosmo-
politans, migrants have become “successors of the proletariat.” They are “agents 
of change,” and their movement renders societies “more diverse and multi-
cultural.” As a consequence, the task of redistribution is replaced with that of 
“inclusion.” Postnational citizenship discourse, Somek concludes, “is neolib-
eralism with a leftist face” in that it envisages migrants “exercising a transfor-
mative force similar to the proletariat.” It is a transformation far removed from 
that of moving toward greater equality.39

Cosmopolitan constitutionalism ushers in a world of markets, voluntary 
associations, and service agencies in networks that transcend national bound
aries. It is a constitutional discourse for a world of interacting orders and 
permeable boundaries. To the extent that it conjures a world without bound
aries, constitutionalism with a cosmopolitan purpose envisages a world if 
not quite yet without states, then perhaps without politics, and certainly 
without the pivotal significance of democratic practices.



 Conclusion
Overcoming Constitutionalism

CONSTITUTIONALISM has recently gone through a remarkable rejuve-
nation. Languishing in the mid-twentieth century as an anachronistic doc-
trine reflecting an eighteenth-century vision of limited government, it has 
been transformed into the world’s most powerful philosophy of governing. 
The constitution has accordingly been elevated from its original task of reg-
ulating relations between governmental institutions to the symbolic repre
sentation of social unity. Driven by a rights revolution that dramatically 
strengthens the power of the judiciary, these developments have generated a 
novel concept of constitutional legality which, marking the fusion of legal and 
political reason, upholds an “invisible constitution” of abstract principles that 
is rapidly acquiring universal influence. But how did constitutionalism be-
come such a powerful ruling philosophy?

One explanation can immediately be discounted. Constitutionalism was 
cemented as the ideology underpinning the world’s first experiment in organ
izing government through a constitution. Whatever the reasons for its ex-
tending influence, they are not attributable to the model characteristics of 
the US Constitution itself. A century ago, Harold Laski complained that the 
Constitution “is the worst instrument of government that the mind of man 
has so far conceived,”1 a judgment that subsequent developments have done 
nothing to rebut. In his 2006 book Our Undemocratic Constitution, Sanford 
Levinson examines its many egregious features. These include the equal 
representation of states in the Senate, despite the fact that the largest has a 
population seventy times greater than the smallest; an Electoral College to 
formally elect the president, resulting in candidates entering the White House 
without winning the popular vote; Supreme Court justices’ appointments for 
life, leading to infirm octogenarians unable to discharge their onerous 
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responsibilities; and an amendment procedure that makes the Constitution 
the most difficult to alter of any in the world. Levinson concludes that the 
Constitution erects “almost insurmountable barriers in the way of any ac-
ceptable notion of democracy.”2

American experience has undoubtedly influenced contemporary develop-
ments but not because of the constitutional text. Much more powerful has 
been the great number of sophisticated theories of constitutionalism propa-
gated by American jurists. Written primarily as idealized visions of their own 
“invisible constitution,” they have been dusted down and offered to states 
with more recently adopted constitutions. Bruce Ackerman was only half 
joking when he opened his third volume of We the People with a “familiar 
conversation” between himself and a government official, explaining that 
“since 1989, the State Department had been badgering me to serve on dele
gations to advise one or another country on its constitutional transition to 
democracy.”3 We might harbor doubts about the value of these culturally spe-
cific insights to regimes only recently seeking the transition to liberal de-
mocracy, but there can be no doubt about the global influence of American 
constitutional jurisprudence.

That influence has been most keenly felt in countries that have reached a 
critical point in their development and need a clean break with the past.4 
When circumstances decree that almost nothing from historic practices can 
be retained, constitutionalism presents itself as a legitimate scheme for 
modern government. States facing “year zero,” the complete rupture caused 
by a break with fascism, colonialism, communism, or other forms of author-
itarian rule, have discovered that constitutionalism offers an alluring basis 
for reconstruction. In these circumstances, nations cannot draw on an ex-
isting culture as the source of constitutional renewal. The modern state is a 
two-sided entity comprising both normative and material aspects but, when 
a clean break is necessary, the normative power of the factual is precisely what 
must be rejected. Presented as a comprehensive normative scheme for a fun-
damentally reconstructed state, the image of the constitution proposed by 
the theory of constitutionalism offers a blueprint for the good society to come, 
promising to bridge the gap between present reality and future ideals.

This is one reason why classical constitutionalism, once an institutional 
arrangement to protect the liberties of the propertied class, is now an anach-
ronism. Far from instituting a scheme of limited government, recent consti-
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tutions impose manifold duties on government that seek the conversion of 
its inscribed values into political reality. These aspirational constitutions con-
vert the legislative role into executive action directed toward the realization 
of those values. This is constitutionalism as emancipatory project. But it en-
counters a powerful rival in Ordo-constitutionalism which, reworking clas-
sical constitutionalism for contemporary conditions, skews the constitution 
toward the quite specific end of preserving individual freedom by protecting 
a market-based order. Of much greater significance than these diverse po
litical ends, however, is the fact that each project seeks to advance its claims 
through the template of constitutionalism. In the real world of global poli-
tics, where ideal expressions of right must bend to the dynamic forces of 
power, such a template imposes stringent constraints on any aspirational 
ambitions.5

But it is not just the growing numbers of states making radical breaks with 
their pasts that has so dramatically expanded the reach of constitutionalism. 
Deep-seated socioeconomic changes have altered the conditions of constitu-
tional government as profoundly as those marking the movement from tra-
ditional to modern constitutions. These changes are a consequence of what 
has been called the second phase of modernity. It begins once mass produc-
tion capitalism reaches the critical point of creative destruction, a stage that 
many advanced economies have reached over the last few decades. In this 
second phase of modernity, the effectiveness and legitimacy of many collec-
tive institutions of modern life—factory systems, big bureaucracies, major 
corporations, and even nation-states—are undermined by a series of struc-
tural changes falling under the general heading of “individualization.” 6

Extending its influence across the range of social, economic, political, and 
cultural fields, individualization has had a major impact on all systems of 
government. Its momentum has led to the erosion of hierarchies, the out-
sourcing of many collectively organized tasks, and the displacement of 
collective decision by individual judgment. This in turn has meant the frag-
mentation of institutional arrangements as bureaucracies are broken down 
through policy-operational differentiation and the outsourcing of activity, 
the perforation of boundaries between public and private, and the increased 
influence of rights discourse. A further feature of second-phase modernity 
is the growing dominance of systems organized on a global scale. Because 
of this, national governments have seen their authority challenged, both 
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from above by global systems and from below by the blurring of public and 
private and the demands of individual rights. Such rapid structural changes 
have unsettled conventional expectations and generated yet more formal 
and transparent arrangements, transforming the role of the constitution in 
the social life of the nation.

This transformation leads to constitutionalism taking a reflexive turn. In-
dividualization encourages this in numerous ways. The constitution is rein-
terpreted through the prism of individual rights rather than institutional 
powers. The center of action shifts away from legislatures into the courts, 
where a determinate decision by legislative will is replaced by deliberative 
judgment through judicial reasoning. The growing social influence of con-
stitutional discourse leads to the emergence of the total constitution, which 
is reimagined according to universal principles such as rationality, propor-
tionality, and subsidiarity. Finally, reflexive constitutional reasoning perme-
ates all social and political discourse, leading to the reconceptualization of 
state and society on the foundation of individual rights. The name I have 
given to this entire process is constitutionalization.

The contemporary period is not “the age of constitutionalism” just because 
of a growing number of states that are reconstituted in ways that mark a clean 
break with the past. It is so designated because, as a result of these socioeco-
nomic changes, the role of the constitution in all regimes of constitutional 
government is revitalized. The dramatic impact that constitutionalization has 
had on constitutional jurisprudence was examined in Part III. If we focus 
only on domestic developments, it is tempting to see the move toward a prin-
cipled, rights-based, universalizing jurisprudence of aspiration as an en-
tirely progressive change. But this overlooks the way that constitutionaliza-
tion dissolves the sharp lines dividing the national from the international.7

A particularly insidious aspect of the second phase of modernity is the in-
creasing amount of governing power now exercised by international institu-
tions. Established as intergovernmental arrangements to coordinate action 
in a world of growing interdependencies, constitutionalization reinforces 
their authority. Yet these institutions are not established by democratic au-
thorization, that is, by an expression of the people’s constituent power. If they 
are legitimated at all, it is according to certain universal precepts of public 
reason. And as these global networks of governance extend their power and 
influence, Ordo-constitutionalism comes of age. Working through the con-
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stitutionalization of international institutions and the interpenetration of na-
tional and international, its neoliberal cosmopolitan and market principles 
not only permeate national constitutional discourse but even impose struc-
tural constraints on its range of operation. Despite the apparently competing 
rhetorics of aspirational and Ordo variants, it is the disciplinary template of 
constitutionalism itself that determines their relative influence.

The impact of this reflexive turn can be summarized by revisiting the six 
main criteria of constitutionalism specified in the Introduction. The first 
principle, that the constitution establishes a comprehensive scheme of govern-
ment, must be extended: the constitution now provides a blueprint for a 
comprehensive scheme of society. The second, the principle of representative 
government, is converted to the constitution as the symbolic representation 
of collective political identity and, with respect to international institutions, 
signifies a reinstatement of the principle of virtual representation once ve-
hemently opposed by the American colonists. The third, the division, chan-
neling, and constraining of governmental powers, devised to establish limited 
government through the horizontal allocation of powers between legislative, 
executive, and judiciary, now also expresses the vertical differentiation of 
powers between global, regional, national, and local authorities in a scheme 
of total government. The fourth, that the constitution creates a permanent 
governing framework, now bolsters the legitimacy of international institu-
tions through the constitutionalization of intergovernmental arrange-
ments. The fifth, that the constitution establishes a system of fundamental 
law, is globalized and so loses its link to collective political will, becoming 
the embodiment of universal public reason. Finally, the principle that the 
constitution assumes its status as the regime’s collective political identity 
becomes the common template of an invisible constitution of neoliberal 
values with a global reach.

•

Do these rapid developments signal the waning of constitutional democracy? 
The most compelling argument to the contrary seems to be the dramatic 
growth in the numbers of states classified as constitutional democracies in 
the last few decades. At the end of the Second World War, only twelve estab-
lished constitutional democracies were left standing in the world.8 By 1987, 
the number had grown to 66 of the world’s 193 United Nations member states 
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and, by 2003, that figure had almost doubled again, to 121.9 Almost every state 
seeking to legitimate its rule in the eyes of its citizens and the world now feels 
it must present itself as a constitutional democracy.

But these statistics are deceptive and must be qualified. Constitutional de-
mocracy’s key feature is to maintain the tension between two basic concepts 
of freedom: freedom as collective self-rule and freedom as individual au-
tonomy. These must be kept in a state of productive irresolution because it is 
this that confers on constitutional democracy its open and dynamic character. 
Like all modern regimes, constitutional democracy involves governing by an 
elite. But it is distinctive in conferring the equal right on citizens to elect and 
be elected, and in requiring all major decisions to be subject to the ultimate 
verdict of the people.

Vital though it is, the practice of constitutional democracy is not reduc-
ible to regular elections based on universal suffrage. For elections to be mean-
ingful, there must be a culture of active political engagement facilitated by a 
free press, vibrant civil society associations, and transparency in public 
decision-making. Constitutional democracy also promises advancement 
toward what Tocqueville called a growing equality of conditions. For this to 
be realized, we look for an increase not just in the number of those with a 
right to participate in decision-making but also in the number of arenas in 
which this right can be invoked.

Constitutional democracy cannot be defined simply as a form of govern-
ment. The regime might be presidential or parliamentary, unitary or federal, 
and its electoral procedures can vary, as can the ways in which it identifies 
and protects rights. Constitutional democracy is both local and pluralistic, 
and justly so since it owes its authority to a particular people of a defined ter-
ritory. In these respects, the adopted constitution must be seen to have been 
erected on the foundation of an already existing constitution of the state. It 
is this constituted order that invests with precise meanings principles of 
popular authorization, transparency in public decision-making, political 
equality, and accountability. Crucial to the flourishing of the regime are 
active civil society associations that educate and formulate, strong political 
parties that convert diverse views into a common will, a relative equality of 
income and wealth, and a civic culture that tolerates difference. As John Stuart 
Mill appreciated, these strenuous conditions are most likely to be met by a 
people “united among themselves by common sympathies.”10
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Few of the constitutional democracies appearing in recent global trends 
qualify according to these more rigorous criteria. This is not just because they 
are populous, culturally diverse states with complicated histories and a wide 
variety of governmental arrangements. The crucial point is that all too often 
they have been invested with the institutional trappings of constitutional de-
mocracy without the underpinning political culture to sustain it. Quantita-
tive studies classify as constitutional democracies those regimes that have 
been modernized by the imposition of constitutionalism as a technical fix. 
Yet the ambition behind this exercise is daunting. It often requires newly in
dependent nation-states with little prior experience on which to draw to 
quickly establish functionally effective market systems, vibrant civil society 
networks, strong and competitive political party systems, and workable 
mechanisms for ensuring transparent and accountable government.

Given the scale of this task, it is hardly surprising that so many newly es-
tablished constitutional democracies are not functioning as many had 
hoped.11 And yet, the apparent failure of the experiment has not led to the 
overthrow of these regimes. Rather than being ousted by coups d’état or other 
revolutionary action, they have kept the institutional trappings of constitu-
tional democracy but without adhering to the norms and values by which 
they are supposed to work. Such constitutional democracies are degraded by 
being hollowed out from within.

This phenomenon is not just a feature of newly established regimes. It also 
afflicts relatively mature constitutional democracies. The strains are felt on 
multiple fronts. Constitutional democracy builds its authority on the pivotal 
role of the legislature as the primary institution of representative democracy. 
Yet legislatures are now losing authority to governments, regulatory officials, 
and courts. This erodes the principle of popular authorization, simultaneously 
weakening legislatures and political parties. Organized as vehicles for the for-
mation of popular will, political parties now seem remote from their mem-
bers and beholden to powerful backers. The result is that most established 
political parties have experienced a serious decline in support.12 These do-
mestic political trends are reinforced by the sense that governing power is 
increasingly exercised by officials in international organizations whose remit 
is opaque and who are insulated from established methods of control and ac-
countability. Together, these trends indicate a marked decline of trust not 
just in political elites but also in governing institutions.13
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The decline in political authority is accentuated by the impact of recent 
social and economic changes. Of particular importance has been the accel-
erating growth of economic inequality in all constitutional democracies.14 In 
direct contrast with Tocqueville’s principle of a growing equality of condi-
tions, this erodes the sense of common feeling that sustains constitutional 
democracy. The cause is not just the corrosive effects of the threat of economic 
power being converted into political power, but also, in a new take on Sieyes’s 
views of the nobility, the wealthy no longer seeing themselves as part of a ter-
ritorially bounded political nation. Compounded by historically unprece
dented levels of migration into advanced democracies, it is a trend that frag-
ments the sense of “the people” and loosens the “common sympathies” that 
sustain constitutional democracies.15

The cumulative effect of these changes on the status of constitutional de-
mocracy has been profound. The challenges of accommodating the interests 
of large heterogeneous societies through representative politics, of securing 
both economic growth and acceptable wealth distribution, of maintaining 
territorial controls in a world of porous borders, and of curbing the power of 
transnational institutions all put enormous strain on the capacity and legiti-
macy of constitutional democracy.

•

Such somber developments considerably complicate any defense of consti-
tutional democracy against constitutionalism. But at least they present a more 
realistic basis for analysis. Recent developments have triggered numerous 
studies examining how and why constitutional democracies are in decline 
and what might be done to protect them.16 The startling fact, however, is that 
these studies assume that the regime under attack is a constitutional de-
mocracy. Invariably conflating constitutional democracy with constitution-
alism, they fail to consider whether the problem is not with constitutional 
democracy but with the way that rampant constitutionalism transforms 
constitutional democracies.

There have been many discussions about the emergence of so-called illib-
eral democracies in states like Hungary and Poland, about the growing elec-
toral success of nationalist parties such as the Front National in France (since 
2018 renamed Rassemblement National), Alternative für Deutschland (AfD) 
in Germany, the Freedom Party of Austria (FPÖ), Lega Nord (in 2018 re-
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branded as Lega) in Italy, or the Bharatiya Janata Party (BJP) in India, and 
about the erosion of constitutional norms following the emergence of author-
itarian leaders. But these studies have focused determinedly on sources of 
dissatisfaction with constitutional democracy. They have not engaged with 
the possibility that these developments might be reasonable responses to how 
constitutional democracies have been undermined by the extending influ-
ence of constitutionalism.

The contemporary crisis is widely considered to have its source in the 
looming specter of “populism.”17 This label has been applied to a range of po
litical movements whose manifestations vary according to circumstances. 
Unlike liberalism, socialism, or indeed constitutionalism, populism is not a 
specific ideology giving rise to a distinctive political movement. Populism is 
a syndrome, a set of symptoms indicating an ailment afflicting contemporary 
democracies.18 Born of dissatisfaction with the ways in which constitu-
tional structures and party politics are working, populist politics seek more 
direct means by which popular opinion can influence governmental 
decision-making. In this respect, the aim is to restore the voice of the ma-
jority as the authentic expression of constituent power. It is not difficult to 
denigrate the movements falling under this label as nationalist, xenophobic, 
simplistic, antipluralist, a revolt of the “left-behinds,” and downright dan-
gerous if transformed from syndrome to project for power. Populism is un-
doubtedly a reaction to the impact of deep-seated social and economic 
changes falling under the umbrella of globalization. But it can also be seen as 
the inevitable political response to the reflexive turn taken by contemporary 
constitutionalism.

This is not how the rise of populism is seen in contemporary constitutional 
scholarship, which invariably assumes it is simply an expression of antago-
nism to constitutional democracy.19 These studies offer an inventory of solu-
tions: imposing bans on radical political parties and curbs on free speech, 
adopting “eternity clauses” that prohibit the amendment of basic principles 
of the constitution, instituting threshold voting arrangements, and strength-
ening the powers of arms-length reviewing institutions.20 The solution com-
monly touted to threats associated with the rise of populism is to strengthen 
the institutional mechanisms of constitutionalism. Having wrongly diag-
nosed the ailment, what is proposed as a remedy is an intensification of the 
treatment that is one of the main sources of the original disorder.
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Many if not most of these populist movements have arisen in opposition 
not to constitutional democracy but to the way it has been reshaped by con-
stitutionalism. Consider for example the rise of populism in central and 
eastern European states that have undergone a rapid transition from Soviet-
style socialism to market capitalism. Here, the growth of populism seems di-
rectly linked to the imposition of constitutionalism. In these regimes, argue 
Ivan Krastev and Stephen Holmes, “discontent with ‘the transition to democ-
racy’ was . . . ​inflamed by visiting foreign ‘evaluators’ with an anaemic grasp 
of local realities.” The rise of populism, they suggest, is born of “humiliations 
associated with the uphill struggle to become at best an inferior copy of a su-
perior model.”21

Indeed, some radical theorists have argued that populism is less a symptom 
of decline than a sign of the possible renewal of democracy.22 Populism pro-
vokes us to inquire more deeply into the sources of these recent constitutional 
developments, but it is best seen as a warning symptom of how the political 
foundations of constitutional democracy are being eroded.23 If rampant con-
stitutionalism is part of the problem, a more productive way forward must 
be to restore the basic values of constitutional democracy.

•

Is constitutional democracy a twentieth-century phenomenon whose time 
has passed? That certainly is the view of cosmopolitans who believe that 
the second phase of modernity has demolished the foundations of modern 
state-based constitutional democracy. They argue that the project of building 
constitutional authority on the foundation of the modern idea of the state—the 
union of territory, people, and sovereign authority—is over, claiming that 
authority now depends on the degree to which governmental practices con-
form to an ideal “invisible constitution.”

The invisible constitution does not prescribe a particular arrangement of 
governing institutions but comprises a set of universal principles explicated 
by a network of judicial bodies. The modern idea of the constitution as a text 
in which the people, through an exercise of constituent power, outline the 
terms by which they govern themselves is relegated to secondary matter. 
The hierarchical relationship between ordinary law made by legislatures 
and the fundamental law of the constitution has been superseded. In the new 
cosmopolitan paradigm, the constitution no longer has ultimate authority 
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since it is now subject to the creative powers of judicial interpretation that 
render it compliant with the principles of the invisible constitution. Super-
legality reigns.

This looks like progress: who could object to the subjection of govern-
mental decision-making to rationality review? In fact, it is political naivete. 
Cosmopolitan constitutionalism promotes the authority of a set of self-
sustaining principles, but these principles only acquire meaning when in-
fused with values. And these values become clear when it is seen that the 
invisible constitution is closely linked to a powerful global network of in-
visible power.

In the 1980s, Norberto Bobbio drew attention to the ways in which the 
values of democracy as a system of open government by a visible power were 
being eroded by the growth of a corporate state wielding influence through 
invisible methods beyond the reach of democratic control and account-
ability.24 The world has much changed since then. Second-phase modernity 
has resulted not in a diminished state but in a much more fragmented one. 
With the proliferation of semiautonomous agencies, the blurring of public-
private boundaries, and the growing power of global networks, invisible 
power has now become a more pervasive phenomenon even less susceptible 
to political accountability. Constitutionalization might therefore be seen 
as an attempt to regulate invisible power. But whatever benefits constitu-
tionalization might confer—and it does at least operate on the principle 
of openness—it ends up legitimating a system that is no longer the project of 
a people and no longer subject to popular control. The new species of law it 
brings in its wake is itself a new type of invisible power. In the nineteenth 
century, Tocqueville recognized that, by neutralizing the vices inherent in 
popular government, lawyers inevitably become the conduits of constitu-
tional democracy. Continuing to value liberty and being attached to order 
above all other considerations, they have now become effective agents in 
bolstering the new global system.25

At the beginning of the twentieth century, Weber outlined the thesis that 
modern capitalism had its origins not in the Enlightenment and the processes 
of secularization, but in the emergence of new forms of religious conviction 
that preached individual responsibility, required more methodical control 
over conduct, and embraced acquisition as the ultimate purpose of life. He 
concluded his argument by suggesting that no one knows “who will live in 
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this cage in the future.” It is surely not fanciful now to see in the triumph of 
constitutionalism the culmination of Weber’s claims.26 Marking the apothe-
osis of individual rights, it contributes to the hollowing out of democracy 
and the retreat of the individual into a privatized society in which few par-
ticipate in public affairs. And as Tocqueville foresaw, this will lead to a void 
that can only be filled by an extensive regulatory network operating in a gov-
erning mode that is “absolute, minute, regular, provident, and mild.”27

There are many powerful forces directing contemporary change and sub-
verting the authority of a political worldview founded on equal liberty in soli-
darity.28 Yet the fact remains that civilized life still requires an extensive 
governmental apparatus to provide the physical and social infrastructure 
essential for peace, security, and welfare, and no more effective method of 
ensuring the realization of these goals has been devised than the political 
conception of constitutional democracy I have outlined. Ultimately, the argu-
ment against constitutionalism rests on the claim that it institutes a system 
of rule that is unlikely to carry popular support, without which only in-
creasing authoritarianism and countervailing reaction will result.
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