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Beyond Custom: Contrgct
Contexts, and the Recognitic,m
of Implicit Understandings

JOHN WIGHTMAN

N AMERICAN CON :
I engages with it t}:—ep;: ;Z I?W, and the rich academic literature which
of the implicit und’CrSta di o been a recognition of the significance
negotiation, modificati ndings which can swirl around the processes of
tion are many, but th - and performance. The roots of this recogni-
textual oriem’ation efy lI}:dude _the work of Karl Llewellyn, the con-
influenced,’ and the d(')ff 5= Unlfqrm ‘Commercial Code which he
Macaulay. Macneil 511 'ftnéllg COntrlbuthns of Ian Macneil and Stewart
contract, with the ter ni e Ehe em.phasxs from the discrete, one shot
(Presentiation). to th S Spt Our. in full at the moment of formation
much — )l ;ft : e contract which emerges around a relation, where
than sudden a i pen apd the process of commitment gradual rather
ship eVOlveS,Z NIaC pzi\mes establish understandings as their relation-
Contracts i fre uecalll ay has demonstrated Fhat the performance of
which are o q ntly governed by the parties’ own understandings

variance with the letter of contract terms which they have

nd the Realist Movement
al provisions of the UcCC
f dealing and course of
‘Downtown Code: the

1
Ony o
§L°"d0n, “ev“éicclllyn s influence see W Twining Karl Llewelleyn a
nelude 1503 enfeld and Nicholson, 1973) 270-301. Contextu
fade); £, o H.("bhgatlon of good faith) and 1-205 (course 0
'ZstOry of the '[_S,tOfY of the formation of the UCC, see AR Kamp
CC 1949-1954’ (2001) 99 Buffalo Law Review 359.

S C BCner :
ither ally Macneil, IR “The Many Furures of Contract’ (1974) 47 University of
ents of Long-term Economic

€ Cal; :
Zla‘lOns USQZ'"’“ Law Review 691; ‘Contracts Adjustm
U i'thwestern Ur 'Clas-smal, Neoclassical, and Relational Contract Law’ (1978) 72

Versity Preg s’nl';ggs)"y Law Review 854; The New Social Contract (New Haven, Yale
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signed, and that these understandings are heavily shaped by g, )
toms and practices of the trading communities in which they operAtus;
S oxs €,
Although these insights are familiar, probably hackneyeq £
. _ . : — 0
American contracts lawyers, in English law, and its traditional]y U’IOr
) " i 2 . €
homogenous literature, the role of implicit dimensions hag receiveq
much less attention. Without a general doctrine of good faith, or Other
general context-based provisions such as those contained iy, the UCC
most academic commentary published in the UK has shown little inter-’
est in mining the rich seams of issues which Macaulay, Macnei] ang
. 4 . .
others after them have Qpened in the US. .Stlrrlngs of greater academjc
interest are evident, as is a greater consciousness on the part of some
leading judges of the role of context in making sense of contracts s
However, the fact that significant judicial and academic interest iy
contextual and relational issues is relatively recent does not mean that
English contract law has been oblivious to the implicit understandings
of the parties. In chapter 2 in this volume Campbell and Collins argue
that many of the doctrines of orthodox English contract law can be
understood as drawing on implicit understandings of the parties. This
conclusion is in line with that of more traditional scholars who have
argued, for example, that English contract law contains the resources
to respond to relational contracts® and that a good faith doctrine is
unnecessary because its function can be discharged by other doctrinal
tools, for example implied terms.”

? S Macaulay, ‘Non-contractual Relations in Business’ (1963) 28 American Socielogi_f;‘{
Review 55; ‘Elegant Models, Empirical Pictures, and the Complexities of Contract '(.lz'u/}
U1 Law and Society Review 507; ‘An Empirical View of Contract’ [1985] W'SCO”S'"I daas
Review 561; ‘Relational Contracts Floating on a Sea of Custom? Thoughts about th‘iﬂ ;
of Ian Macneil and Lisa Bernstein’ (2000) 94 Northwestern University Law.Reweu/bI t'ht‘

* There are of course notable exceptions, of which Beale and Dugdale’s is P{’Oba y( :
best known: M Beale and T Dugdale, ‘Contracts Between Businessmen: Planning anrtic e
Use of Contractual Remedies’ (1975) 2 British Journal of Law and Socigt)’ 45. Th;a-ears,
must come high in any table of the most cited (UK) law journal articles in the la§fh h;S fol
yet thc-rc has been until quite recently astonishingly little empirical rcscan{h _W}“’“ king that
lowed in their footsteps. Substantial studies have now emerged, althot{gh Juis Stgl-c sectors
much of the work has focussed on the contractual arrangements within the pu hlc secon
rather than on mainstream commercial contracting. See especially the essays 11 ; anisation
part of D Campbell and P Vincent Jones (eds) Contract and Economic O ;

0

(Aldershot, Dartmouch, 1996), and also S Deakin and J Mitchie (eds) Sl
operation, and Competition (Oxford, Oxford University Press, 1997).

* See text at n 19 below., snolish Lav

¢ E McKendrick “The Regulation of Long Term Contracts in Englis (Oxford’
J Beatson and D Friedmann (eds) Good Faith and Fault in Contract La¥
Clarendon Press, 199s), d Faith?’

” MG Bridge, ‘Does Anglo Canadian Contract Law Need a Doctrine of G0
(1984) 9 Canadian Business Law fournal 385.




Beyond Custom 145

Campbell and C.ollins’.argument also receives indirect support from
the traditiopal pride whxch many of the most respected judges have
uaken in being responsive to exigencies of commercia] convenience.®
English contract law may be less showy than American law, but it has
uaditionally preferred (pace Lord Denning) to work unobtrusively by
adapting existing doctrines and taking into account commercial expec-
rtions without doctrinal upheaval—or at least that may be how some
would put it.

It is thus possible that the greater recent emphasis on the openness of
English law to the importance of the context of the parties may be as
much a change in self description as a significant shift in underlying
reality. However, even if one can, at a general level, identify some
broad brush tendency to recognise implicit understandings stemming
from the parties’ context, much remains to be clarified about the detail
and incidence of such developments. I do not minimise the significance
of these issues, but my own focus here is in one sense a jump beyond the
debate about the recognition of implicit understandings in English law.

[ntend to move on from this engagement and take as established,
for present purposes, that implicit understandings are a vital part of the
machinery of existing English contract law, despite the law l_aeing
expressed in language that sometimes gives the opposite impression. I
Want in one sense to flip the issue over. Rather than demonstrate hov.v
doctrine which is structured using agreement-based concepts Is
dependent on absorbing implicit dimensions, I propose to take t,hls
more or less for granted and ask the next question: if T o
s often dependent on incorporating the implicit dimensw.ns of the p(:;::
COmm[:;c?arl generated;m ways other than t
My Starti:; ’;tof;itjs thus to suggest a gener alisation: that the ext ecrilt
nd nature of | licit und dings are not constants across all kinds
Of congr - un. eljstan - ding to context. Can we get

acts, but vary signifcantly according

; ial Law and

See for example: Lord Devlin, “The Relation Between Cg%"jac‘c(;mmcrcial
O::;nerdal e (1953). 14. Moddth Leic Rwieu]/vfz‘:?t;ir:;: l;md Commercial Law
Qug °s and the Commercial Court’ [1984] Lloyds Ma

tations 0
t : Reasonable 'E'xpcc )
Hop "1y 382; Lord Steyn, ‘Contract Law: Fulfilling th:; 3120 che judicial pronoures

ot Mep ew 433, an 1985 AC 191,
Ments (, g en (1?97) 113 Law Quarterly Rg:wew ’ Rederiernd AB[1982 19751
Ay and }:ord Diplock (eg Antaios Cia Naviera SA v Salen Satterthwarte [ First

AC 15, ~-d Wilberforce (cg New Zealand Shipping ©° Iﬁi ez:n AN o the Twenty
Cent"’}',( 7); see also R Brownsword, Contract Law:
) 124143,
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further than saying this is a plausible generalisa.tion? One ADprogy
might be to embark on empirical research across different ki, 0,
tracting contexts.” Among other problenls, this would need , selectio,
of contexts, and thus criteria for selection. On the other hand, , sk,
stantial body of empirical work has now accumulated, ang Leporteg
cases have at least some value as evidence of practice, The Path T hyy,
chosen is to attempt to get some purchase on the general issyeg aboy;
the varying incidence and nature of implicit understandings by ident.
ifying two models of contractual relations. After exploring in sectig, 1
the different senses in which implicit is used, in section 2 | construct
model of contracting practice—the contracting community mode]_
which I argue covers most of the situations where implicit understapg.
ings are routinely recognised in the law of contract. This is an ideq|
type; it is intended to present a simplified but coherent picture of how
implicit understandings may emerge, so that elements which favour the
emergence of implicit understandings can be more clearly identified,
In section 3, I construct a second model, the personal consumption
model, which is intended to highlight some features of contractual
relations which do not foster the emergence of customary implicit
understandings. In Section 4 [ explore some of the implications for
contracting practice and contract law where customary implicit
understandings are not developed, and look at other types of contract
relation which do not exhibjt these kinds of understandings.1?

1. MEANINGS OF ‘IMPLICIT’

- nd
n of the enquiry in some respects resembles that of B Lyons

? The directio
b ] < . .

} Ahﬁieth;,a- s Private Sector Businegg Contracts—text Between the Lines’ in S D cal_cm aﬁy
P 57 25 Copestion, atCompnn o ot Do
’ » I which the SO s : : . illiamson st

of contract types ¥ sought, by empirical investigation, to test William

10 .
The explorar e as well 28

; : ractic
looking at contracting p her SOUTCES
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the knowledge, practices and norms pertaining to contractin which

are not express.’ However, this includes matters of which the p;gm'es :o

any exchange will typically be wholly unaware—notably things such as
the regulatory structure which controls the way certain products or
services are mfade. or Ff aded. These may accurately be described as part
of the social institutions of exchange, but lack any element of under-
standing or awareness, which arguably is usually included in usages of
‘implicit’.

By ‘implicit’, [ will mean the knowledge, practices and or norms per-
taining to contracting in general (or an individual transaction) of which
the parties to a particular contract are actually aware, (or can, in the
circumstances, reasonably be expected to be aware), but which are not
typically rendered express in their contracting activity. However, by

| saying the parties are ‘aware’ I do not mean to convey that they must
be consciously deliberating (albeit silently) at the moment of contract-
ing: ‘aware’ includes assumptions about knowledge practice and
norms which the parties bring to the contractual relationship. In
one sense, implicit dimensions includes all the assumptions about the
operation of transactions which are needed to endow the transaction
with meaning. It useful to make a number of preliminary distinctions,
initially by identifying three kinds of implicit understandings.

First, there are the implicit understandings stemming from a shared
language, knowledge of the social institution of money, currency, and
a shared ‘market mentality’? (‘general understandings’). The mar-ket
mentality includes many tacit understandings about buying and selling,
about the nature of private ownership, about money and modes of pay-

ment, the banking system, expectations of interest and the llke.(;l"hege
* . . . : 1-

provide the minium social institutions for exchange in developed soc
fic to any species of

cties, and are general, in that they are not specifi et
transaction; they are very widespread in sOCIELIES with long esta
market economies. ,

Secondly, there are those implicit understandings :’f’h‘Ch emergsn(;\zf
time between the parties to a particular eanRe - mter-zzts:)t(andings
Standings’. For example, in an employment contract, ur.les e
may evolve which stem from specific behaviour of the plaru to'behaviour
distinct from the general understandings because they relate s
father than background knowledge. Moreoven these un

imiti haic
T i (ed), Primitive, Arc
a ;l K Polanyi, ‘Our Obsolete Market Mentality 1811 K Polanyi (
"d Modern Economies (Boston, Beacon Press, 1968):
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need not actually emerge during the span of. any contract whyg, i
subject matter of any dispute. They may be built up as partof 5 long.ter .
trading relationship, which itself may .be composed of fre el bm
relatively discrete contracts. Understandings laid down In this way Wu”t
often take on meaning in the context set by the third type of imp}i:it
understandings.

The third type consist of implicit understandings aboy how cop,
mercial relations in a particular sector are carried on, in Particylay th;
practices and norms with which participants need to become famil,,
if they are to participate in the sector (‘customary understandings’). It
is this sense of implicit understanding that the empirical work of
Macaulay and others has brought home most forcefully, in thas much
of that empirical work paints a picture of contracting as an activity
where parties actions are shaped by informal understandings as much,
(and often more than) the letter of their contract, even if cast In Written
form. It is customary understandings which, I will argue, are typically
drawn upon in contract doctrine.

Although these three senses of implicitness can be differentiated,
they are obviously related. General understandings are a necessary
platform for both customary understandings and inter-party under-
standings. Most importantly, customary understandings provide the
framework within which the parties deal and the baseline for one-off
adjustments, including those reached by inter-party implicit under-
standings.

So far, the discussion of implicit understandings has assumed that
these are shared between the parties. However, I do not propose to
treat it as a necessary characteristic of ‘implicit’ that the understand-
ings are shared, and will examine situations where there are unvoiced
understandings which are held by one side only. For example, it is com-
mon in consumer contexts for the supplier to know much more of the
background context in which the parties deal than the consumer, 'a“d
the consumer may equally make assumptions or harbour cxpectaFIOHS
which are not shared by the supplier. Where understandings are dlv_er-
gent in this way, they can still play an important role in conferrlflﬁ
meaning on the contracting process, and (I will argue) have potentid
significance in legal determination, e

Th§ existence of implicit understandings (whether shared ot d“’ez _
Bent) is often signalled when we use the language of reasonable €xP°
tation. This expression tends to be used to mean more than merez
Saying that one party’s expectations are a mirror image of whatever .



Beyond Custom 149

contract terms provide. It includes expectati
grouﬂded’ which may be based on impliedlons
based on aspects of the background context o
arties dealings. i
& gs. Overall, I am treating ‘implicit und
nderstandings’
gs’ as

including all the back .
E h : gr01_1nd assumptions about th )
course that the parties bring to the contract.12 € transaction and its

which are more widely
h1.ns, but equally may be
ich confers meaning on

2: THE
CONTRACTING COMMUNITY MODEL OF
CONTRACTUAL RELATIONS

The Features of the Contracting Community Model
€

The contractin :
-5 Wifhi;o:‘lrr:rrtty model refers to contractual relations
tices for carrying on trad r C}tl'sector where there are established prac-
sade will nowmally haye <ti w l1<<:h any ‘ﬁrm wishing to participate in the
First, there is speciali E take part in. There are threc basie featurcs.
‘products’ being tradedlslt:; _lfLO.W.ledg.e ab(_)ut the ‘physical nature’ of the
of the product or ser . This is primarily knowledge of the substance
ledge relating to it‘s C‘gce’ anc# will typically include technical know-
this will include kno nlsgucmn and pCFformance specification, and
Buivalent dimensionw fff kge of alternatives available in the sector.
fungibles such as grai e ffn owleche ase:alsa developed fuhe cassiot
Secondly, theregi,s in, cottee etc.
on, such that knowlsieClallSt kHOWledg? of t.hc way the trade is carried
effectively in the se edge Of:: these practices is necessary to participate
A ctor. This kn.oxyledge of how the product or service
is typically traded will include aspects such as in what units

orrect meaning is, but rather

mmercial contracts which I

12 Th. <
1S1snot b ' p
beca ecause [ am taking some view of what thec
d at in differ-

use implici
ic : ‘g
ague s e ffunlteurfldcrsmmdmgs have a function in many cO
performed in contexts where the understandings are arrive

e
by aZ;SC(? section 4 below.
Ing ServicCl;Sngb OdPCt’ as a generic term to include all things which are traded, includ-
Crent c:he;r - ol?r’,mtcucctual property rights, and by ‘physical nature’ | mean the
% Lt s acteristics of the product.
Xamp|eg ofrll-mitem’s empirical work (especia
i corporatiot is specialist knowledge, despite t
al‘ticle 2s nnc of custom in adjudication. See
T Mgy Strategy’ (1999) 66 Univers
bcus"‘eSs Norme? aw in 2 Merchant Court: Rethinking the Code’s Sear
low, ms’ (1996) 114 University of Pennsylvania Law Review 176

is replete with

lly on commodities markets) .
the automatic

he fact she argues against tf ;
“The Qucstionable Empirical Basis of

ity of Chicago Law Review 710
ch for Immanent

5; see texratn 3
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it is traded, the pricing structure and arrangements for Paymep,
ity control, what legal instruments (ﬁnanf:lal and otherwise) are yg.,

Most of the fields of commerce with which contract lawyep beco,:'
familiar from case law are a.bout contracting COmMmunitjes in [h.:_
sense—shipping, the international sale of commodities, insuranc'h
construction and so forth. Typically, these sectors haye Jeiele e]‘
social institutions of exchange which play a key role i Mediating E;‘Lj
structuring exchange behaviour, a notable example being the bill };
lading.

The third feature is knowledge of the practices that are used whe,
hitches in performance arise. This knowledge is based op knowled&:
about the physical attributes of the product or service, including wh,;,
can go wrong with these products/services in general. Bur i g,
includes knowledge about how hitches such as shortfalls ip the quali,
or quantity of goods or services are actually handled, or how late pay.
ment or other late performance is regarded. The actual techniques useJ
to handle resulting disputes may vary greatly across different sectors,
so that in some cases dispute resolution is almost always informal, with
rare recourse to the terms of contracts, while in others arbitration or
litigation may be a much nearer prospect.'® Whichever approach tends
to be adopted, the present point is that knowldge of what tends to hap-
pen when performance miscarries in some way is part of the contract-
Ing community model,16

For these features to obtain, there will need to be a number of
contractors who are repeat players, although it is not necessary tha
the contractors always contract with parties known to them. The key
glement for a contracting community to generate these features i
s social organisation, so that the practices themselves are shaped.
and knowledge of them disseminated, through interaction."” Marke

»Qug|.

15 Compare, for cxample, Beale and Dugdale’s study (n 4 above) with that _ Bndg;

Cts in commodities markets: ‘Good Faith in Commercial Contracts Xt
» NJ Hird and G Howells (eds) Good Faith: Concept and Conté
(Affsiersh.ot3 Dartmouth, 1999) 139. il
Proviihgscs Not 1o say that, where customary implicit understandings ¢ i l:ztt“
e ns:;ant, homogenous backeloth for every contract. The point s that t[he cor
o s ar; Ings which tbe parties expect in the absence of arrangements [ hat i

Ty, some elemens of which will be normal in most contracts. It is arguable tO

recis \ )
?Ocus th)trctnhtnis background (?f shared implicit understandings which enable ic =
. On on the degaj) of matrers which t

contract; : ‘ ;
a trade associarimg o ity o i type may also be further integrated by
On, or groups of trade associations.
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ons are the social relations which co
nstruct
)

relati
5.1% prese
rve and renew

these understanding
Although the three fe
of fact, the understandinetgt;l :;S above are described in ter
Ot misearried performance nr(l)ut ;rade practice, includin; ; Ofl matters
whenever they are so muC,h aay arden into generalised exe and_hng
those in that sector assume Ot}fart Of doing business in a SI;ecranoﬂs
conform with the usual practi = 'Wlll (unless announced otchtor t'h g
s I dimensl.ces; in that. sense these understae;;‘flse)
in terms of the meanings of ‘i IOF. ‘"l:hc.se implicit understandin ings
omary. They provide a ki Zlmp icit” discussed above, shared angj e
i vl aiens an of r?ormative and cognitive grid e
re carried out. grid within

The Contracting Community Model and the Law

I hfive .descrlbed the features of the contracti :
mainly in terms of contracting behavi acting community model
content of contract doctri g Piligvions, wition fomn ILEEES of the
standings in the contr rmi' Ho“-lever’. the customary implicit under-
Mo Saploy areaclt:ua1 relatlonsh1p§ covered by the contracting
st kel sl € ea% y detectable in contract doctrine. Perhaps
ing to th COﬂStI'l;Ctio Slgfnl cant example, can be seen in the law relat-

The understands no contract§.
g Law Lordsariamg of COI'lSthllCtlon which is now embraced by lead-
the whole cont eic ; iC€S g}:eat weight on underst.anding contract terms in
wiitisnd iy Bz dn w lCh. thex are set. The views of Lord Wilberforce
influential: rdon Smith Line Ltd v Hansen-Tangen"’ have been
e is always a setting in which they
to have regard to is usu-
his phrase is impre-
ract It 1S

of the

NO €
0 ¢
have tnt[;aCtS are made in a vacuum: ther

O . . .
ally des . tf) laced. The nature of what is legitimate
cise: jt cribed as ‘the surrounding circumstances’ but t
certaj lcan be illustrated but hardly defined. In 2 commercial cont

nly ri ]

y right that the court should know the commercial purpose
18
A fe ; ‘

norrnatiw;ature which may (but not necessarily) accompany this matrix of factual and
Sure to the understandings is a high degree of trust. By trust, 1 mean the voluntary eXpo-
risk of opportunistic behaviour by the other party: Where firms are known to
may be high levels

anoth, :
er :
Of tryg; sho‘:velfher because of previous dealings of reputation; _ b the
n in the performance of the other; this may be evident 1, for example, ¢
sce further the

Erant'
ing of : ; : "
extensive credit, the co-operative handling of difficulties, €16

text
15250 45 below.

9
(1976 1 wLR 989, 995.
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tract and this in turn prmppomkmwledgof&em

xo,., the background, the context, the market in which d::,-,:‘
opeuting....[W]hzldseoonrtmmdomh:mmM-‘ an
the same factual matrix as that in which the parties were. All d&:"
ions scem to me implicitly to recognise that, in the scarch for he td:..
background, there may be facts which form part of the M‘
which the parties contract in which one, or both, may take no pae 3
interest, their minds being addressed to or concentrated on othes facty o,
that if asked they would assert that they did not have these faces i the fory.
front of their mind, but that will not prevent those facts from h""lhn
of an objective setting in which the contract is to be construed.

More recently, Lord Hoffmann, in passages that haye been wdyly
quoted, has re-emphasised Lord Wilberforce's contextual approach_ |,
the Investors Compensation Scheme v West Bromaich Buerliding
Society® he said:

Interpretation is the ascertainment of the meaning which the documen
would convey to a reasonable person having all the background kncvwdedy:

which would reasonably have been available to the parties m the stuaton
in which they were at the time of the contract. [Thes] inchades abwaburely
anything which would have affected the way in which the banguags of the
document would have been understood by a reasonable man.

And in Mannai Investment Co Itd v Eagle Star Life Asswrance Co
Ltd:*!

The meaning of words, as they would appear in a dictionary, and the effect
of their syntactical arrangement, as it would appear in a grammar, s part of
the material which we use to understand a speaker’s urrerance. But it u only
A part; another part is our knowledge of the background against which the
utterance was made. It is thar background which cnables us, not caly w
choose the intended meaning when a word has more than one dicriosary
meaning, bur also . | _ oundcmandaspuka’sllﬂnin&dmm
ambiguity, when he has used the wrong words.
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This contextual apprgach s qsed to displace an apparent meaning not
st where the words in question are ambiguous on their face, but also
where (as1n Im/estors).they have a clear meaning but one which did not
make much commercial sense, and where (as in Mannai) the words
have a clear meaning which the reasonable recipient would realise was
not intended.

Although this contextual approach has received renewed promin-
ence in recent years, the reference to aspects of the background to the
contract that was not made express can be detected in other parts of the
law of contract. For example, the use of context was clear in law on the
construction of exception clauses as far back as the nineteenth century.
Where written contracts contained onerous terms, attempts were made
to construe the offending express term with reference to the ‘main
object’ or purpose of the contract. This had clear affinities with the
modern contextual approach, as is made clear in Lord Halsbury’s judg-
ment in the leading case of Glynn v Margetson:**

Looking at the whole of the instrument, and seeing what one must regard . . .
as its main purpose, one must reject the words, indeed whole provisions, if
they are inconsistent with what one assumes to be the main purpose or
object of the contract . . . Mercantile men when they do business in this form
... recollect that a business sense will be given to business documents, and
that therefore they are not under peril of leaving it absolutely to the
shipowner himself to do what he will with the cargo.”’

The ‘main object’ was not found in the express terms of the contract,
but was deduced from the surrounding circumstances.** The terms
used in these passages do, 1 think, demonstrate a focus on the shared
understandings which are based on the knowledge of those familiar
with the contracting contexts in which the parties operate—-—what [am

alling customary implicit understandings.”
1
u ;
n;iier the bill of lading the ship was permitte
POrtcljl The House of Lords held that the clause coul
3 Decause it had to be read subject to the main object of the contract.
Il;ld},}3é7 and 359. 964) for a discus-
i ¢ B Coote, Exception Clauses (London, S :
81021; of the case law on cfeducing the ‘rr(lain objects’ from the sgrroundmg C:ZCSIT]'Z{S::S‘::;SCI
Mg € point can be taken further by arguing that context 18 n§CCS§::y‘Language -
For (I see Campbell and Collins, ch 2 in this volume and DV :YC n’ Juct’ (2001) 54
ouftl;’ahtlcs in Commercial Contracts: a Defense of Custom an (())f i
iteral»ern Methodist University Law Review 617. Also, even in some erfectly clear what
Was il;tS:] d as been preferred the court has acknowledged lth?t ;;a":;fe;’ * Clavering [1942]
2Kp 322 ed when viewed contextually; a notable examplc 18

i d
18%3] AC 3 i : & oranges from Malaga to Liverpool, an
e e et d to %isit almost any port in Europe or
|d not permit the ship to call at any

Sweet and Maxwell, 1
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Most of the examples of implicit gnde.rs‘tandings elabory, b
Campbell and Collins are also cases of lmp]fcnt understa.ndings whig}
are customary and which devc_alop In contracting communitjes, 2 Ac
tracting community can provide a relatively rich contexq w
the court to draw on practices, customs and understandin
inject meaning into open-ended st.andards.”.Although
standards embody reasonableness in some guise, and re
readily mocked as an open licence to do z.mything. ac
shared practices of a contracting community can, in m
a way of clarifying meaning which enables it to re
search for objectivity.28

An emphasis on the context within which the
on what they take for granted rather than w
express, is perhaps usually associated with relat
It is true that contracting communities may hay
about high levels of co-operation, and may
inhibit opportunism and favour the

hich tznab[::S
£S Whi(‘h Can
many of ;hm
asonablcness is
ourt wangg the
any cases, offer
main 3 Plausibje

parties contract, and
hat they haye made
onal contract theory,

€ strong expectations
develop norms which
harmonious settling of disputes

ve piece work).

27 : |
*" There are also parts of the law where an exploration of customary understandings
might have avoided doctrinal confys;

: 7 on. For example, in the bartle of forms case Butler
Mach,me Tool E;-Cell—() [1979] 1 WLR 401 the issue was which form prevailed: the
seller’s form', \yhxch contained a price escalation clause, or the buyers form, which did
?}:);.kThc majority handled this using the orthodox offer/counter offer analysis. Arguably

€Y question should haye been what, in the h s s Gtk oA
the reasonable buyer would have Boeat prevailing practice i

At ) : . €xpected: this would have provided a baseline or
o p(;s‘mon whx.ch required clear consent to adjust. The Principles of European

ntract Law contaip very clear contextual Provisions, see especially eg Art 1.105 (oo
usage), Art 1.201 (good faith 102 (interpretation).

el | ShOUld ve w .
mak i i 1 1
; €nt 1s not coextensi ith the conventi

and Efﬁczency' 20 Oxfo

quite a few differens senses; for example, it 15 507

; . ms
operation, and sometimes to mean nor
Xt rather than from agreement. In contractivé
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forms. It is the idea of specialist
, shared trad;
adin

cnowledge and expectati .
community model an tt}ll(?ns, which characterise
co-operative norm; et IS can exist in contracti s the contracting
y 1
I' ‘e contefit O i ot well developed.30 This nng contexts where
norms at th eutrali ;
e level of ity regardi
25 2 eneral categor of contracti ng
practgice and thegl av):/ Svtveﬁls from the fact that the ::(C)trlng Cofrlnmunities
’ il in turn refl ms reflec
ndivi ot ect that b= & t actual
individualistic, then contract law will often reéeaht{lz L2 —
rms.

& practices, embracing

Contracting Communities and Neoformali
sm

An emphasis on -
s iz odtg: vig)tr;]teTFual interpretation of contracts has b
TS a literal F)r formalistic approach. Macaul Ce,ﬂ
- ——_— S;t;ated that it may be a common practice ?rlll ci)yn?
e ndld, RG] claimpafy ;Icant attention to the terms of the con-
custom and conduct is vitol }?Caulay and many others has been that
construed in litigation, to ?h whi the tecmiz of the contract are being
contradictory eXpress, . =8 oint that such custom may prevail over
movement has now be uerms in a standard form3! A ncoformalist
and this might be tho 5, hrlt to reassert Fhe case for literal interpretation,
tions in contracting cor;gl to-u-ndefmlfle t:.hc.claim that exchange rela-
- munities are rlch. in implicit understandings.”
, some aspects of neoformalist arguments valuably illum-

inate the -
role s 8 it
of implicit understandings 10 contracting communities.
st approach of the

Neof, :
orm :
alism has challenged the incorporationi
and conduct at the

UCC i
, which has for the last 50 years placed custom

hea
rt Of the . g
r - ;
principles of commercial contract law.33 After undertaking
sense and sometimes relati
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onal
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: unities
, norms are always relational in the second

1
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ed on by other
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; rexa > ' : ;
Practice of the ﬁvm[;ile of this appears to be commodity sales of grain- Bridge argues
¢ firms which dominate the world trade in grain incl
iness carri

y: “They sue
e ~ o . ¥ . -
ach other regularly, but 1t 15 a5 if litigation is bust
cting party does not appear © sour €0

Means, () :
ing and pf(l)’soﬂumstic behaviour by one contra
g MaPCCUVC ,dealings between the same parties’: Bridge, n 19 above, 151.
2 (1982) infiula)’.s discussion of Nanakuli Paving an 2 0il Co 664 53
§30se P o | el'atlonal Contracts Floaringon 2 Seaof C rom?’,n 3 above:
gi ent in UK law is Schuler L (AG) v Wi '
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L g See D < . ’ j 7
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€ Sout, e'iicx;smn Of reform of the UCC, se€
ethodist University Law Review

of Chicago

(n25 above) and other articles 10
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massive empirical work, Bernstein has' argued that, evep where
toms or conduct can be established, it does not follow that Cof]us-
should use them to depart from the Plain meaning of writtep, termsr:tj
Her argument is based on a distinction between two kinds of nOm; ..
relationship preserving norms (RPN), and end game normy (EGN) i
She sees the kind of norms contained in customs, for example Whe‘re
one party is prepared to make concessions by overlooking technjcy|
breaches, as typically relationship preserving. End game norms, op th,
other hand, are less concerned with co-operation, and are Permissive of
withdrawal. These norms are often found expressed in Written terp
relating to such things as the right to terminate for breach. Bernsteip’
point is that the custom and conduct enshrined in the Uce may
embody RPN, which will be appropriate norms to apply where the par-
ties are attempting to preserve the relationship. A contracting party
may be happy to make concessions during the course of the relation-
ship, but equally may not want to confer an entitlement to that cop.
cession when the relationship has broken down. Thus, given that the
courts are only involved where one party (at least) has embarked on an
end game, invoking RPN when the parties have reached the end game
is an application of the wrong norms.

This argument recognises that custom and conduct may exist which
are inconsistent with written terms, but argues that this is not sufficient
reason to allow custom or conduct to prevail over written terms
because that may not be what the party intended in the end game situ-
ation—in other words, the concession made in line with custom may
not have been intended to be binding when things get rough and litiga-
tion results. |

This argument has been subject to sustained criticism, some of it
from writers otherwise sympathetic to Bernstein’s position. However;
what is of interest for present purposes is that even Bernstein’s OW!
position acknowledges an intricate relationship between custom af
the operation of standard forms. Her argument is explicitly premise
on a distribution between matters which the parties leave to the leg?
realm and martters which they withdraw from the legal realm, sO that,
although she found plenty examples of RPN in her empirical V_VO‘K;
she argues that these should be understood as confined by the pari®

M Gea e 2
e Ibid,l\lll;;glam Law in a Merchant Court’, n 14 above.
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legal rather than the legal realm, She ¢

laims th ST
o at the distj
Ns and EGNs is in fact one of wh; nction

ch contractors are aware:
There s empirical evidence from a variety of con

sts that merchants behave in a way that reflects
of the distinction between fand—game and relat
and that they do not necessgrlly want the RPN th
erative phase of their relationship to be used to ¢
relationship is at end-game stage.*¢

tracting contexts that sug-
an implicit understanding
ionship—preserving norms
ey follow during the coop-
esolve disputes when their

Interestingly, what Berpstein is doing here is ad.ding a different kind of
qorm—not a substantive norm about preserving the relationship, or
about the end game, but a meta-norm about thf: appropriate scope and
context of those substantive norms. Paradoxically, by attributing to
contractors in a commercial sector awareness I"lOt only of substanFive
customs, but also a meta-norm about when it is a.cceptable to SWI.tc.h
between different kinds of norm, Bernstein is affirming that the implicit
understandings of the contractors are even richer than may have been
suggested by a focus on the substant.lve norms .thf.:mselves.

An interesting upshot of Bernstein’s analysis is that, alAthough she
provides support (in appropriate situations) for. the formahs; I‘CSponS(f
of enforcing the written terms of the contract in the fa;e <[) gn); rct?:
trary customary understandings, she does so by effectlvehy l'nZtiﬁcagi
two additional steps in the reasoning. In orthodox terms, ;1 i iuarrived
tion for enforcing the terms is that this is whaF the pafrtlels iar -
atas their contract: legitimacy flows from their act(:1 V? u:t de};ive e
(‘direct formalism’). Bernstein’s analysis, however, Ot;bcf(l) gt
legitimacy of enforcing the terms solely from the act 0t e 17
mation of the contract. Her first step is to Fecoiﬂl§e ing from custom,
may be contained in the implicit unders_tandmgls erffl(:’r n;gancc. —
which may displace the contract terms in actua dpe o argtves, Hsoaias
i$to reintroduce the express terms when the end ga ropriate.

e P . t terms arc¢ app
at that point only the EGNs in the contrac end game norms at any
Low, if it was Sfian t 4 GBEd’ = trlgg'ebrle for bringing about e
time, without reference to who was 'f‘fsponsI 1 tWO Steps from direct
d game, nor how they had done 1t, the extr d throw the switch to
Ormalism ‘nsignificant—anyone SR ‘ved from the
1sm would be insignifica ectations derive
M game at any time and wipe out the €XP Joes not appear
S based on custom. However, Bernsteit

* Ibid, 179g,
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out this extreme ground, and this leaves in play the ¢
when the switch can be thrown—in other words, th
the RPNs of customary understandings play a role
end game can be brought about.

I'am not here concerned to pursue the issue of when
be thrown. My point is that Bernstein provides copious
claim that the relationship between customary unde
standard forms is a subtle and complex one in which n
ing conferred on the standard forms, but also understa
lished about when terms may be relied on and when they may not, |,
a nutshell, the role of implicit understandings derived from the cop-
tracting community of the parties can be seen as the means by whick
they come to know not only what the usual written contract says, byt
when it can be taken to mean what it says.

Moreover, the additional steps in the reasoning behind the enforce.
ment of express terms can be seen as providing support for seeing
express terms as nested in, or enclosed by, implicit understandings, in
the sense that the meaning and significance of the express terms is
drawn from the implicit understandings through which the parties
understand and structure the transaction. And this point can be
widened to apply not only to the approach to individual terms but to
the whole process of dealing, so that the transition from negotiation to
performance—which will sometimes involve a moment of conscious
formation—can be understood as guided and given meaning by the
parties’ knowledge of how trading is conducted, and the usual expec-
tations that arise. This perspective inverts the usual primacy of i)
ment, which to orthodox contract law comes first, and within wthh
may appear implied obligations, or standards of reasonableness, which
fill out gaps in the express agreement. If we start with implicit uflder-
standings, and see these as the essential precondition for the parties t(?
engage in highly sophisticated commercial relations, these understanas
ings frame the interaction and locate the role of express agreement
Cla}rif}’ing the details for a particular transaction, rather than
primary source of obligations between the parties. (chin

I. have already suggested that the emphasis on the context wcting
which the parties deal does not mean that the norms in con-tr}?rela—
communities can only be those which are usually associated Wltt poi’t
tional contract law; the same neutrality applies to the Presenndings.

acling community, it may be well understo©

entra] Questi, .
€ extent Which

in deﬁnlng when

the switch, can

Support fo, the
rStandings 4

ot Only is mean-
ndings are estab.

S the
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- serictly at arm’s length and that no obli
ntil some recognised symbolic stage of contr
il When the law declines to enforce any

indeed giving effect to the implicit understandin ey :

o the process of dealing. Formally, the law dCClar:S ihe parties bring
gract, because there 1s no agreement with consideratiOner§ i
equally well be construed as recognising that, in the se.ct e this can
the parties trade, it is understood that this is how commerc?fl lnlwblch
Jre formed—1n other words, the holding of no contract is :; -?: Ztllons
ceference to the parties implicit understandings.3” justifiable by

gations are undertaken
a}f.t formation has been
thing short of this, it is

The Reach of the Contracting Community Model

Although the contracting community model covers many of the con-
rexts dealt with by commercial contract law, the two are by no means
coextensive. An important category of commercial contracts which are
not covered are those where only one side is typically a repeat player.
Thus, where a supplier is selling to businesses, the large majority of
which are infrequent purchasers, not only will the purchasers not
develop specialist knowledge, but the recurrent interaction between
suppliers and buyers necessary for participation in the creation of
recognised trading practices is much less likely to exist.3® Contracts
coming into this category are those for the purchase of large capital
items like major machine tools, or premises. However, the size (?f the
organisations concerned is a variable here too, as frequency is typically
a function of scale, and so larger organisations will,.through'ccn-
tralised purchasing or procurement departments, aCquire experience

which will not be available to smaller firms.

create legal rel )
Iy, classical law doctrir
se understandings arc

ations may have more sub-
nes can be seen as

37 6 .3 . : "
On this view, the doctrine of intention t0
grounded

stance than it is usually granted. More generd
iim‘n%1 with such implicit understandings whenever the
nindividualistic norms.

% An illustration of this situation is R and B Cusmffﬂsb zﬁ:l:zr;ue
Dominion Trust Led [1988] 1 WLR 321, where 8 f O eated as 2 coNSUMmED
defective car, and the Court of Appeal held that they s his contract was not inte-

¢ purposes of Unfair Contract Terms Act 1977 s 6, because t : The decision has been
8ral to their business, and nor was if made with any regularlt)’t- of business which was
roundly criticised (in,my view correctly) for applying 2 concep if the claimants had not

eveloped in an entirely different context, especia lywhet . toa reasonableness besk:
altas consumer, the Zxclusion clause wou have been SUbl?;t without 2 contracting

tvertheless, it provides an example of business purcham g

Co Ltd v United
d the seller of a
rm O or

hould be treaté




160  John Wightman

On the other hand, the contracting commy
those situations where there are background u
regular contractors are normally aware, but in 4 .Pa.rtljcular Bl
party says they were in fast not aware Of, thern. This 18 in line wig,
approach of the law, which is almost nvariably objectjye. is
Hoffmann emphasised in his restatement of the contextua] 5
it is the understanding of a reasonable person with the b,
knowledge of the parties that matters.39 |

The purpose in constructing the contractin
assist in clarifying the circumstances in wh
implicit understandings, and also the kind o
typically represented. The model

nity mode] does -
nderstandings of Whi:}:

One
thc
Lorg
Pproach,
Ckground

& community mod] jg ,,
ich contract Jay reflects
f understandings that ar¢
provides a coherent Setting in whic)
implicit understandings—typically customary—can emerge along with
established practices and norms which confer meaning on often com-
plex exchange relations. In legal terms, these implicit understandings
can be seen as serving two related functions: they give content to legal
obligation, through both framing contextual interpret'ation' of shc
meaning of express contract terms, and providing the basis for implied
terms, and by conferring meaning on standards of reasonableness. And
they confer a degree of legitimacy on those obligations which flow from
the familiar practices of the contract community, 40

Not all contracts are made in the ¢

ontext of a contracting commu-
nity, and I turn below to examine t

he way in which implicit under-
| . : 1 ite different
standings may arise in contracting contexts which are quite diff

. . - . rsonal
from the contractng community model, principally in the pe
consumption model.

3. THE PERSONAL CONSUMPTION MODEL OF
CONTRACTUAL RELATIONS

The personal consum
type of contract whic
¢mergence of the impl
ing COmmunity mode
tures which inhibjt g

rasIve
ption model is intended to identify pegfstlhe
h provides unfavourable circumstances ntract:
icit understandings associated with the Cohe fea-
L. This should foster the drawing out O,f tmodelS
ch understandings, and so enable the two
jz ﬁ’]ltin::a: ::vestment Co Ltd v Eagle Star Life Assurance, n 21 above, - =

1
.o of eXp
. o . : ncrion

pect the implicit understandings mirror the classical fu

agreement,
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(o be used t© eluc idate the scope and nature of implicit und .
in situatlons which are not entlrelY covered by Y ——— ffStandmgs
el.

The Features of the Personal Consumption Model

The per sonal consumption model refers to contractual relations which
are characterised by three principal features which typicall a:iv ¥

many higher value consumer transactions. First, the ContraCt)S, conS:e;:
complex products which require specialist knowledge to appraise. This
knowledge covers a spectrum from knowledge of the technical specific-
stion of the product, its features in use, the features which differentiate
it from alternative products, to knowledge about its future perform-
ance. All this applies pretty clearly not only to purchases such as

ic appliances, vehicles, household services (plumbing, electrical,
ch as insurance, pensions, and

professional services such as

domest
building), but also to financial services su

mortgages, credit and banking, and to
legal services and medical services.

All of these transactions will invo
goods.#! Experience goods are those where attributes such as quality

cannot be assessed until after they have been purchased, for example a
restaurant meal. Credence goods are those where, even with fexperif:nce
of the good, the purchaser will not be able to assess its qua'llty—-—ﬂ_ther
never, or not for a long time. Examples are many ﬁr.lancml services,
especially pensions, and many legal and medical services. These con-

' rticu-
cepts can be used not just to designate whole good, but also pa -
new car has some searc

lar attribu le) a
ibutes, so that (for examp e) a
I : 1 racter 1STICS
characterlstics (lt can bC test drlven), some CXpCI'lCIlCC cha

lve either experience Or credence

eveloped in economic theory a?ol:xt
where the quality and nature 0 the
see Directol 0

i iscussion
hnical disc 2 35. See

001 ar
1328 (2 : F; of Search,

33; R Smil’h

41 .
inf Experience and credence goods are concepts d
information, and are contrasted with search goods;

%@d can be assessed before purchase. For a non-tec .
air Trading’s report Competition in the Professio? irical Stud
[nformation: 8% Emp

also R Ekelund : isi d ; '

et al, ‘Advertising an ¢ Studies 3%
Experience and Credence Goods™ (1995) 22 Journd! o tc\o’;ic:mcricncc, and Credence
and A Bush, “Towards Developing 2 Measure of Search b ,edw/Researc

w 8 G h
ualities for Products and Services’, avaxlablc. at
h [ am using !

00
i 0/ swma/00swma194.htm. Although ° %" '\ economists 10

ectly interested in the overall issue it is used OY J with these different 8°
¢ failure. 1 argue below that the features assOCIatit o esses which genere®
¢ in making sense of the incidence of the social pro
llnderstandings.
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(eg petrol consumption, reliability), and some cre.dencc ch
(eg safety features such as qumple zones, dura.bl!lty of co

The feature of complexity does not itself distingujsh Persong .
sumption contracts from those within a contracFing comm !
many cases the products which are transacted wil| be the g
feature of complexity is a necessary characteristic, which s
nificance when combined with the other features of the mod

aracteristics
mponCnts)ﬁz

unity\in
ame, Th,
giveﬂ sig..

el,
The second feature is that one party—normally the Purchaser of the
product—enters contracts of any single type infrequently, while the

other is in business to supply the product. This is typically the
most of the items in the list above. Although it is of course g
place to point out that consumers are often not repeat pla
they enter transactions, the feature [ want to emphasise here
consumer is buying in a market where all the buyers are in 2 similar
position of not being repeat players. This has implications for the social
organisation of such markets (especially for experience and credence
goods), in relation to information flows, and resulting expectations,
which I pursue below.

The third feature is that consumers’ purchasing behaviour is typically
driven by a more complex engine—individual preferences—than is the
case with participants in the production and distribution system who do
not actually consume the end product. Economic actors other than con-
sumers are generally taken to be driven by an instrumental search for
profit, and by virtue of being repeat players, learn what mix of products
and supplies serves this goal. This contrast has a number of implica-
tions. Consumers facing a choice abour a complex product which is pur-
chased infrequently will often find that they need to discover more than
information about the product—they have to discover what their pref-
crences are. Although experience with previous purchases can form
preferences in relation to frequently purchased or unchanging goods (€8
food), this is |ess possible where the product is purchased inffcql‘cnd.y
and technical development is rapid. This is because the coﬂs‘fmcrhls
faced with the problem of not having had the experience of using tde
product which is often necessary in order for preferences to be for m.cF;-
When | need a new i-ii I can use a consumer magazine (€& He

case with
Ccommop-
yers whep
is that the

orests, whether

a °urv CtC:

|
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Choice) O find out .’«:lbOUt all the features of the ¢
ale. But such magazines cannot tell me which feat
of them did not exnsf last time I bought a system, a
impractical to acquire the varied experience neces
erly what my feature preferences would be.43

But a-t least with a hi-fi one may discover, quite soon after purchase
something about one’s preferences; even this is not T —
credence g00d53 where it may be many years after contracting beforz
the undcrstandfng of glternatlves enables preferences to be formed.
The problem with pensions, for example, is not just that in many cases
the nature of what the purchaser eventually gets is not known for many
years (often decades), but that it may only be around the point of retire-
ment that the purchaser will have informed preferences about the var-
ious elements which different pension packages may combine.

The combination of the three features of the personal consumption
model means that the role of implicit understandings here is quite dif-
ferent from the contracting community model. Most centrally, it seems
much less likely that customary implicit understandings will be able to
emerge. A key reason for this is the quite different ways in which
information is generated and dispersed.

In the personal consumption model, the market in the products con-
cerned is characterised by the infrequent purchase of complex products.
The fact that the goods will be experience or credence goods means that
purchasers do not acquire and refine information about specification or
performance of the goods by the experience of trading i_tself’ but are
dependent on other sources of information. In the contracting commun-
ity model, individual purchasers (businesses) not only acquire infor 'ga'
tion about the product from experience, but may also share kn.owle =
with each other. This will help shape a market context 10 which some
knoWICdge is taken for granted between contrac:tors, so that rpa:‘i)’
€Xpectations which stem from implicit understandings are ge}?el;';al:ke;
In contrast, in the personal consumption quel, not ofnly is :i; e
composed of purchasers who cannot acquire 1D Om']]? redomin-
Same way, but the information which is in c1rculatlc.m il
antly be that generated by the manufacturer Of supplier.

ystems currently on
ures I want, as many
nd it is usually wholly
sary to establish prop-

rming prefere

43 : .
This point about the role of experience in fod purchase is neces
% :

Not, ‘ ;

i SOn Of experience goods. With experience gorts =

en c;;"anoﬂ about a characteristic of the product its€

et Omation is that through it the purchaser
TIStic or pot

at charac-
discovers whether they want th
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Some of this information will be detailed product specific
although this will often be of limited use for the reasons alrenq
lined. More importantly, suppliers and manufactureg rely op
tion and branding as means of transmitting informatioy,
the product, and it is recognised in marketing theory thae bran
a powerful means of communicating qualities such as reliabilipy
consumers. However, whether it is branding, Feputation, or degyjj, d
product information, the fact remains that €xpectations are shapeq by
information which emanates from one side (e supplier or manufac.
turer). This contrasts sharply with the contracting COmmunity modg|
where information about complex products is generated not only b\;
suppliers and manufacturers, but by contractors’ OWN exXperience iy
trading in the products in question.

The information asymmetry between suppliers and consumers in
relation to complex products is well recognised, but it is not this alone
which results in the absence of the customary implicit understandings
which are characteristic of commercial contracting communities,
Implicit understandings also concern expectations about the typical
behaviour of the contracting parties in relation to how contracts are
negotiated, after-sales service, how hitches in performance are treated,
and how disputes may be handled. Where there are customary under-
standings about such matters, this means that any contractor knows
not only how the supplier they are going to deal with will generally
behave, but also how others are likely to behave too. Moreover, if these
€Xpectations are generalised, suppliers may well know that those with
whom they deal will have thege expectations about behaviour where
performance issues arise. We have seen how, in contracts covered by
the contracting community model, implicit understandings may
include not just knowledge about the product, but also norms about
how problems wil] be sorted out. It seems less likely that these shared
normative expectations will be present in contracts covered by the p crh
sonal consumption model, for the infrequency of dealing, coupled Wlts
the absence of understanding of the dimensions of complex P“’du‘:tt
'(eSpecially credence goods), mean that consumers in general do not &
In the position to establish such implicit understandings.**

44 .
An example of uncertainty about trade practices is that many consum and when

uncertaj it i ‘ . ‘
i ertain aboy; v_vhen itis expected practice tq attempt to negotiate a discount, lier
is not, Uncertalnty about this, wh; ‘ . ;

ation)
Y oy
Teputy.
aboy;
ding IS

r
ers apped



Be)’ond CuStOm 165

i ible to 1 i
1;15 l1)08-8 l. to identify some clear contrasts b
closing in on tw _ &
. dels i%l relat o aspects: under the next tw(:\’;’leen .the two mod-
the mo ion to the role of trust and the ro] eafdmgs —
¢ of standard f
orm

contracts.

Consumers, Implicit Understandings and Tr
ust

A clear Fontrast between the personal con '

contracting community model can be seen inS::lhmptlon model and the
sense, given the emphasis that many firms pl e role Of.truSt‘45 r—
ration as a reliable provider of goods and Sp ace on cultivating a repu-
find that trust figures prominently in this ervices, one might expect to
although trust does exist, it is in a signi ﬁczgﬁtrZFtual model. However,
encountered in the contracting community HZIO d‘:lferem form from that

Although it .is plausible to suppose trust fl . _
where the parties are known to each other m:) Sl:_rlshes H.IOStbfeachly
stranger it 1 : ? may arise betwee
retailgerssv,v:;?(i};t-olz onl'lrr{al in many consumer contexts. Thus largr;
maintain cor’lsumergco;ﬁccll];rf:: ti(r)lnzl(:z Servll'ce P‘;li‘:es, ke g BT
Shrmi quality of the products they sell.
toﬂﬁiz’;iles;lrfzqurers.of E;'and named goods will go to great leyr'lgthls
i integrity.
s neverth;less 3zrgh (;:'c;?sumer contexts may exhibit trust in this way,
Sz et y lT }c:rent to that encountered in commercial con-
" de— ies. The trust tends to be very much one sided, in
aly only availabfe trgsted harc.ily at all—for example, credit is norm-
mpie s s re when thfe risk can be tr?nsferred to a crec.ht cgrfi
dtidesrandings i source o consumer credit. But the role of implicit
— permitting trust in commercial contexts helps to
ment is missing in many consumet contexts.
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Itis possible to distinguish two different dimensiong where gpe pa
trusts another to do (or not do) something. One is the factor alreag,
noted, ie the willingness to be exposed to the risk of the other behaviny
opportunistically by not performing. The other dimension i the cmf
tent of the trust, ie the thing which the person trusted IS trusted ¢ do
and it is in relation to this that implicit understandings play a signific.
ant role. Some of the content of the trust will be spelt out by the main
terms of contract—the price, the basic nature of the product or S€rvice
being supplied. Much will not be spelt out, especially the incidentals of
performing certain contracts, or what happens if the performance mis-
carries in some way. These are precisely the marters that are, in many
commercial contracts, settled by implicit understandings~—the Parties
know how the goods are packaged, how payment is typically made.
what happens when a subcontractors’ work is slightly substandard.
and so forth.47 Sometimes, these matters can be sertled by general
implicit understandings, and owe nothing to any customary knowlcdgc
of the trade. But equally, sometimes more specialist knowledge i
necessary to give content to these expectations, which, where a con-
tracting community exists, can be supplied by customary mplicit
understandings. Where no such contracting community exists, trust
becomes problematic: one party may in principle trust the other, but
trust them to do what?

Ignorance about the content of trust is clearest in relation to cre-
dence goods, for example legal or medical services, where the client
or patient typically cannot assess the quality of whart has been done.
In these contexts, there are professionally defined obligations—the
doctor’s obligation to act in the patient’s best interests, or the soli-
citor’s fiduciary duty to act in the client’s Interests, not his or her own.
These obligations place clear limits on the pursuit of self interest by
such service providers, although they do nort take the form of norms
which are shaped by the practices of contracting community involving
the recipients of the services, but stem instead from professional organ-
1sation or public regulation. In these contexts, the fact that the recipient
of the service does not understand or know the content of the thing the

g to do is dealt with by imposing an obligation

to actin the recipient’s Interests. But, beyond these fiduciary-type cases,

* Indeed, the cost reducing function of trust, in avoiding the need to spell out all the

2 ; le
oblnganqns at the outser, depends upon the parties trusting each other that reasonab
cxpectations will be mer,
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the content of trust, where this has not been
existent because it will not have been forme
implicit understandings. In this sense, the trust

(0 abuse. Thus, bank may wish to be trusted by its ordinary pri
customers; this may unproblematically include the expectatiory invate
bank will deal honestly (eg will produce statements whic}.r,1 that the
deliberately falsified), or will do those things the bank underta.::l;e e
Jo. But, beyond this, what is the content of trust that conssfnzo
should expect? Does it, for example, include an expectation that thz
bank will inform customers when it introduces more favourable
sccounts than the ones they currently use?*®

Where a service is bespoke—in that it is tailored to the circumstances
of each customer—and it also has credence good characteristics, trust
is even more problematic; the building trades provide a good example.
From a private householder’s point of view, plumbing or electrical ser-
vices have large credence elements, and they will not be in any position
to tell whether standard practices and specifications have been
observed, nor how contingencies such as a change in materials, delay,
or defective materials would usually be handled. In contrast, where the
same trades are being employed on a construction project by a main
contractor, it is plausible to suppose that, not only will monitoring of
the plumber or electrician be more apparent (and thus less necessary),
but there will be some understandings regarding the handling of
contingencies.

The reach of trust thus depends upon the co . ¥
tation of the content of the trust (ie what the other will do), and on them

being able to assess whether that thing has been done. Wherg e coﬂé
tractor being trusted knows that the other has such cxp(?ctatlons, an
can assess the outcome, they will be inclined, for rcputanonal rcasa(;in:;
o justify the trust and do what is expected: tr.USt plaiislnot;? con-
boundaries on the opportunistic pursuit of self mt‘ef_e“. hnless likely
tracts covered by the personal consumption m el 6 ml:i to Aassess
that consumers will form these expectations - -b? . {? ust—the
Whether they have been met, and so the ultimate Pohwt],g}?avtirour.
COncern With reputation—is weaker as an inﬂucnce on b€

pelt out, may be nop.
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The Taming of Standard Forms

It has long been recognised that standard forms pose

severe problems in consumer contracts. Man).r suppliers p
sided sets of terms, which aim to protect the.mter.ests of
and which are provided on a take it or leave it basis.50 Although there
is widespread recognition that these terms can .often be Oppressive,
there is much less agreement about what the precise basis of the objec.
tion is. A recurrent theme in the critique of standard forms js that they
have not really been agreed by the party who is confronted with
them.! T will argue that it is useful to understand the problem with
standard forms in terms of the absence of the customary implicit under-
standings which prevail in many commercial contexts. To establish
this, I will identify the ways in which a standard form contract may be
‘tamed’: that is, the way in which a standard form may be rendered |ess
objectionable by the circumstances in which it is used.

First, the terms may be the sub
ties to the contract in question.
the terms are no longer standard
of agreement could not apply.

Secondly, the terms in question may have been the subject of term-
shopping. This is a mechanism that can, in theory, result in terms being
¢ product of consent of the parties even where they are

presented by any individua] supplier on a take it or leave it basis. The
argument is that, where different suppliers offer different standard
forms, customers can, if the terms are visible to them, ‘shop” for the
more favourable terms by not contracting with the suppliers offering
the less favourable terms,52 Ag long as there is a sufficient margin (?f
term shoppers, then the less favourable terms should be driven out; tbls
happen.s Without any need for hegotiation, in the same way that price
competition can ake place without any haggling over prices. Term

Particula),
roduce ope.

the supplier,

ject of express negotiation by the par-
Strictly, such negotiation would mean
terms, and so the objection of absence

menon are possible, including the exp '°“a2;n’
» ‘Contracts of Adhesion—an Essay in Rcconstf““:ha[
ew 1174 for analysis of this position, and the argument tro
plicable a5 the attempt of an organisation to exercise CON

96 Harvard Law Rey;
contraces of adhesion are ex

OVer its interng) Processes.
) : ; ‘AN
e, ::.'ca Adxscussnon of €Conomic rationgjes for intervention, see M] Tr CblkOCk‘(eA,
Bt & gfroach to the Doctrine of Unconscionability’ in B] Reiter and ] Swa‘:mfajr
ntract Lagy ( oronto, Butterworths, 1980) 379; also H Beale,
€€ Papers by Trep| 1TOPC’ [1989] Curreny Legal Problems 197, 199-201.
: ¢) and Rakoff (n 50 above).




shopping can only occur where the terms are vi
margin of customers shop for them e vis

The ‘caming’ effect of negotiation and t
in the ability of customers to influence erbm Sh.op ping principally lies
rrade, the content of the terms. Taken at f; . y withholding consent to
por term shopping would appear to requii V?lue,.n.either negotiation
shared by the parties—at least as far as the tee lr.’“Phcu understandings
or shopped) 1s concerned.*? Im in question (negotiated
Thirdly, a standard form may not be the one si

supplier, but rather be the product of negoﬁat?;flsed production of a
vion or other bodies representing the various interey t}fe trade associa-
cector. A clear example of this is die JOT Bamilyrof s:ts ldn a commercial
in the construction industry. These forms are dr:fI: ;rs forms us.ed
Contracts Tribunal, on which is represented main conf ¥ Fae ok
ors, clients, architects and the like. These contracts are ;a;:(()irs{ survey-
rotect the interests of one side against another, but aim t ESIil?ed "
balance of the interests concerned.** This kind o% form will0 v
: ) require the

EEISIERCE of a developed contracting community with established insti
Lutlons which can undertake the work. The standard form is ‘tamici:
aC;i;‘:;S?YO}hiei;%zeer:;r? of indiviFlufll contr.actors who use it, but.by
W sl ol ;:: negotiation wl.uch means that draftmg
sts, and so one sided terms are more likely

to be eradicated.

The fourth way in which standard
standard form—possibly one framed by
E‘na}’ be widely used across a market sector, and t

own through usage.** In this process; knowledge 0

knowledge of the term in issue, negoti-

ducted where there is some knowledge
_ As Rakoff points out

atractor may be mak-
which are also being

ible, and a sufficient

forms may be tamed 1s where the

the process just described—
hus become well

£ what the terms

53
ation}:ro ::::;crLCVen. if a contractor ha§ adequate
of the other tes (ipplqg can only bc. ratlonall.y con ;
the risk is tha At v_vl?lch are not being n(?gotlated or term Shoé)pe
ing nof- N a_s_‘”“blc terms are negotiated or term shopped. 2 co
maximising decisions in relation t0 the less visible terms

aff;ctgd:h Rakoff, n 50 above, 1226.

comm :j-e.r examples are the bills of lading, standar

odities contracts. Note that one reason why the cl.ausct in g
2 AC 803, which limited the lia pzmu ;

(Ch
esterhall) Ltd v Finney Lock Seeds [1983] was that it Was
st of reasonableness h repl-.gsentativcs 0

ditions for the sale for land, and
g Y jtehell ( George)

seller

of :

gated | Sek::d, did not pass the statutory t€ e

armergy the seller’s trade association without an¥ consultation W

o : tice but
by signature or potice b

d by 8 Lillico &

55
Fo |
became t clear examples where forms Were not incorporate g it
part of the contract on this basis S€€ Henry Kenda ons o Willam L. i
Hire Corporation Ltd v Ipsw'e

Ons Ltd
[1975] nglfo? ] AC 31 and British Crane
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mean—or more accurately are treated as meaning—yi]| be disser:
ated by participation in the practices of a contracting Commumml
clear example of which is that of shipping. The knOWledge Which’ a
diffused is not so much knowledge of the bare content of tepp,, bls
knowledge also of the circumstances with which they deal, ang ,hol:
and when they are usually invoked. Here, informally acquired kpqy,.
ledge will become embedded as customary implicit understandings
and, if the law gets out of line with such understandings, j; may or;
occasion be made to swerve to reflect them. 56

The fifth way is closely related to the fourth. Not only may 4 practi-
cal understanding of what the terms means become diffused as 4 recog-
nised practice, but those practices may include the expectation that a
party who is favoured by a particular term does not insist on it being
enforced. In other words, a gap opens up between the forma] meaning
of the term and the actual practice of the parties.5” Again, where the
terms are used widely in a sector, it is possible for knowledge of the gap
to be effectively part of the knowledge of what the terms mean.
Bernstein’s work makes clear the often subtle way in which informal
understandings interact with the letter of the contract.58

Of the five ways in which standard forms can be tamed, three require
the existence of a contracting community, in which customary undC‘f*
standings can be established. The two methods which may (at least in
theory) work without implicit understandings—-—negotiation and term
shopping—are in any case of debatable significance in relation to the
content of standard formsg, 59 Moreover, not only do the other thrf:f?
methods provide a way of removing one sided terms (or policing their
use), they also provide an additional legitimacy for the terms which ar¢

n-

*® The classic instance of this is the decision in New Zealand Shipping v S gtterthwv‘:’::
[1975] AC 154 where the commercial expectation that a third party (StGVCdori]S)tcral
covered by a limitation clause jn 3 bill of lading was vindicated by inventing a colla
contract to which they were party. Sea of

% For discussion of this gap sce Macaulay, ‘Relational Contracts on A ‘which
Cu.stom’, n 3 above; see also the chapter by Campbell and Collins in this volums‘g’] 2 AC
points out that in Mitchel) (George) ( Chesterhall) Ltd v Finney Lock Seeds [12 Jse it
803, when the House of Lords held that the limitation was unreasonable bﬁcatm 2
departed from usual practice, it wag applying an implicit understanding i ?course
Where a £ap is established between a practice and what a term provides, it et resence
make term shopping more difficult: term shopping can only be rational, 14 HhE
ofa gap, where the contractor actually becomes acquainted with the practice-

See ar_ticles by Bernstein, n 14 above.
e EVC_n Its advocartes recognise that term shopping is only possible un
imited circumstances; for a rejection of the approach see VP Goldberg,
Change and the Quasi-Invisible Hand (1974) 17 ] Law and Economics 461-

der relative!
Institution?
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regﬁfded as part of the contract. Thus, if we defeng e gt
(he terms in srgndard forms solely on the basis of some € legitimacy of
consent like signature, then not only is it difficult ¢ _‘ecbnmal act of
sided terms; but there IS N0 more reason, stemming fm,:ftt’,f)’ the one-
of signing, for regarding the less objectionable terms a 18 mere act
qandard forms are not read, still less understood. Hovj egitimate;
rerms are used in contexts where there are customary im e]‘_’e_f , where
srandings, not only are the inappropriately onerous termspliliul i
removed or not relied upon, but those that are left are more lil:‘c.:ly = t:
seen as the product of a more legitimate process of consent =

If we now turn to the consumer context, we can see that‘thc typical
absence of customary implicit understandings lies behind some of the
recognised problems with standard forms in consumer contracts, Most
obviously, the third method—negotiation between representartives of
interests—does not occur in consumer contracts, and this means that
consumer contracts are typically drafted to protect the interests of the
drafting party.

But it is the absence of the final two methods which arguably makes
the enforcement of standard forms in consumer contracts especially
ansatisfactory. Both methods involve the acquisition of knowledge of
what the terms are usually taken to mean, which may or may not reflect
their plain meaning. When this 13 coupled with knowledge about the
circumstances with which the terms are intended to deal, and how per-

formance problems will be handled, the parties will share understand-
{ in contracts covered by

ings about what the terms mean in practice. Bu
the personal consumption model, it is much less likely that thes:;
processes can emerge, with the result that consumers do not S Ol
the terms, nor their usual meanings, and nor do they acquire pmctxc::t
lmowledge of the circumstances which they are in_voked.. Niloreocviz; -
isalso much less likely that recognised understandings w:llda\'; sy
oped around how the eventualities with \«./hicél; the standar
terms deals will actually be handled in practice. d will be unusual i
Itis also plausible to suppose that the gap mefh? ‘ﬁ” have been the
the consumer context, because there will not tY
frequency of contracting to establish diffused un -
Practice in relation to the terms. This 1S not 1053 d to
ably enforce rerms agal onstmers when entitled
gainst C

&0 a Scc{
0 : - g . e ro select
o O way of investigating this claim would b ‘ble examples ™
conp » bqth bisiness aind private customers— SS

Struction trades.

-
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there is clear empirical evidence to the contrary.®! Where he %
context arguably differs is that there may be no generally know’:lsumer
tice of not invoking the strict terms which the contractors wjj| ke rac.
anticipate, because consumers will not typically form , Contrac“ior
community within which such an expectation can be formey {.'}?
means the supplier can choose when to make a concessjon\in.mh !
words, they can ‘concession discriminate’, and allow the granting ;
concessions to be purely guided by their own self interest,

In summary, I am suggesting that the significance of tmplicit under.
standings in relation to standard forms s twofold. First, it is plausib]e
to suppose that these understandings within a contractin
play an important role in ‘taming’ standard forms—by eliminating
inappropriately onerous terms, by communicating the Practical copge.
quences of particular terms through the establishment of trade prac-
tices, and by fostering a contracting culture in which the practice not
to enforce terms may become embedded. And the accumulation of
experience and the sharing of background understandings about how
contracts typically function in a sector may thus amount to a more
powerful legitimating reason for holding the parties bound to terms
which reflect practice than any act of express consent at the technjcal
moment of formation.

Second, the absence of customary implicit understandings in the per-
sonal consumption model means that they cannot operate to tame or
justify standard forms, Thus, it is not so much the lack of express
agreement to the terms that renders them objectionable, but rather the
fact that they arc used in a context which, because there is no contract-
Ing community, s deprived of the social processes which may disseml-
nate the knowledge, practices and norms which may make the resulting
standard form a workable piece of self-regulation.

g COmmunit}=

The Reach of the Personal Consumption Model

. A ich are
The two models are intended to capture the basic situations w}-u Chucit
probably the most and least favourable to the formation Of' lmf fall
understandings, Although many familiar contracting situation

| ] ures 0
within them, some are not covered at all, or display some feat

: | . Much
! See W WhiFford ‘Strict Products Liability and the Automdobile Industry
Ado About Nothing’ 1968 Wisconsin Law Review 83, 143-53.
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“Thus the models '
bOtl:raCts from all cong,are not intended to divid
. 1dividuals in a priv umer ones. For examplee neatly all commerc
byr:;ption model l:l)>urj}t,e capacity are not cOVer,eZln sny contracts ma:
- ' ases of si y th
imple € personal
earch oods—are not Pdeuct al con-
search covered, and this exclusio ; fork cash—typically
makes se
nse as th

[

€

s much less scope or need f
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n of shared understand -
an ings

> F?Lovxde : _COnteit in which transactions ar
e situation . e carri
ide the model IV‘\; ere a product is purchased frzmed e
S . Here, the fact that th . quently also fall
urchase means that i : e market is adj R
p at information will be gai justed to frequent
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A o
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sonal consumptizzlsr;:(i r{: tﬁ()’ although, the third feature of the perg_
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etablish understandings with a landlord oy
Nevertheless, there will still typically be ne contracting cop .
because individual tenants will tend not to contract with differentl;mtya
lords with any frequency, and so generalised customary y, derstand.
ings may well not develop. Without this background, the law maya;ii
find it difficult to give content to matters which were not renderel q
explicit.63

Another example is those contracts
member of an institution, for example
not readily characterised as ‘supply’, an
long term relationship that may last
thicker nature of the relationship berw
sation, the ‘market’ in membership
changes of allegiance, with the result th
players who establish with a number
understandings which are typical of
model. Thus, when the courts have i

organisation to treat the member according to the principles of nar-
ural justice, this is difficult to explain as deriving from the implicit
understandings of 2 contracting community in which such shared
expectations have been developed. 6

In yet another category of contracts, the background understandings
which the parties carry though a relationship are shared but not cus-
tomary. This is the case with intimate relations (eg cohabitation) where
the parties have not adopted an explicit cohabitation contract, but have
reached tacit understandings about such things as the disposition of
property or financial support. The law (especially in the UK) has been
resistant to finding anything contractual in these relationships, and
part of the reason for this may be that there will rarely be any con-
tracting community available as a source of customary norms to b;
applied. However (as I have argued elsewhere) it is possible I §E5 ‘e
some of these relationg definite shared understandings Wh‘C}27ar
implicit rather thap express, and which deserve legal recognition-

er the perjog of 3 tenay
o.

by which a persop becomes ,
a trade union, These too are
d will also typically sustai, a
many years. Yet, despite the
cen a member and ap organ;-
does not consist of frequent
at members are also not repeat
of ‘suppliers’ the background
the contracting community
mposed an obligation on the

* See Liverpool City Council v Irwin [1977] AC 239, discussion at n 76 bc:gz\:;es and
86 Jee v Showmen’s Guild [1952] 1 KB 189; see also D Oliver, Common is similaf

fbe Public Pripate Divide (London, Butterworths, 1999) 177-86. The p osntl‘z:“ ntract:

in Fhe relationship between 4 student and a university: see ] Wightman C0

Critical Commentary (London, Pluto Press, 1996) 122-36. ry and the
*’ Sce ] Wightman, ‘Intimate Relationships, Relational Contract TheorYs

Reach of Contracy’ (2000) 8 Feminist Legal Studies 93, 105-13.
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road’.6® Here, customary implicit understandings d
Conventions about payment are general, and the goods are i
goods elsewhere (partly through regulation). There seems
customary implicit understandings because of the uniform CXpectatiop
about what is received, its delivery and payment, and the apparen;
extreme rarity of any failure by the goods to correspond with the eXpec.
tations formed about them; general implicit understandings are enough,
However, the position is different in relation to the infrequently pur-
chased complex products which figure in the personal consumption,
model. Although these contracts may not be seen as particularly rel,.
tional, in that the parties only come together for these sales, and there
is typically no longer term relation between the parties, s these one shot
sales nevertheless differ from the petrol example because they can be
said to be potentially relational. By this I mean that in their nature,
exchanges of this kind may lead to further contact and relations
between the parties, usually arising out of problems in performance. In
contracts covered by the contracting community model, implicit
understandings may develop about how these issues will be dealt
with—they may or may not embrace norms requiring high degrees of
co-operation, but shared expectations about what will occur are pos-
sible. Where such problems arise in contracts covered by the personal
consumption model, there is a gap in the parties understandings:
although the supplier is likely to have encountered the situation before,
for each consumer it will normally be the first time, and they will not
have any expectation which derives from generalised practices in the
sector that, in the case of the contracting community model, derive
from previous shared handling. The upshot of this is that, in contracts
covered by the personal consum ption model, the functions that are Pfff0
formed elsewhere by implicit understandings remain unperformed-

8 ‘Contracts Ad
Neoclassical, and
Review 854, 857.

¢ Even \yhere the consumer buys a succession of electrical goods from the same¢ Sm[reé
the ‘ransactions are typically treated wholly separately, and it would seem rare; af:el: en
.re(tfll.mg revolution, for face-to-face relationships to be established or endure bet* ;rc.
= 7:)Vldual shoppers and staff in (for example) a large out-of- town electrical goods gtomc
Perversely, this can also be true of contracts which may look very relational

contracts ' ! i

o ts thar consumers enter into may be very long term indeed, like 2 s
T¢ may be no acrya contact b

adjustment of standi

Ot exjs;
dentica} to

NO need f,,

: ical,
Justments of Long-term Economic Relations Under C_“’SS‘L?W
Relational Contract Law’ (1978) 72 Northwestern University
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pnd the result of this is that the behaviour of the supplier is not
disciPlined by norms-whlch encapsulate the reason
f the conSUlTllera with .the further conse
detcrmination is needed, it cannot dyaw on
ing obligations. We can thus identify a ¢

able expectations
quence that, when legal

such expectations in fram-

_ ; ategory of ‘gap’ situations
where performance issues may arise which, in a mainstream commer-
cial context, would be resolved by refer.ence to customary understand-
ings, but because of the context, lack this resource for the resolution or
avoidance of disputes.”?

Although there may be gaps in the customary implicit understand-
ings in contracts for infrequently purchased complex products, it does
not follow that there are no implicit understandings about the matters
atall. It is here where shared understandings run out and we encounter
the possibility of divergent or unilateral understandings, ie where the
parties do not expect the same thing. One response is for the law to use
these unilateral understandings in dealing with the gap.

Unilateral Expectations

The basic feature of unilateral expectations is that the assumptions
which the parties bring to contractual relationships are different, and
these are not aligned in the process of negotiation and performancc':.
But a discrepancy in the subjective expectations is not enough, for this
can happen in many commercial contexts. [n addition, there must be
1o background of customary understandings which enables one t’o say
that one party’s set of assumptions areé reasonable and the other’s afg
not. For example, a mortgagor may have assumed that he or she V::Een
be able to redeem without penalty the mortgage Whlch thefy ha‘;)eank -
outto purchase their home, while it may be the practice 0 ht E < been
uilding society—expressed in a standard form Whlfd aa L
Sgned—to require a substantial release paymcnt.72 Each side may

. hey
formed : s which, as far as't
an e ut What happen
xpectation abo ot should be filled.

Gl debate about ‘default rules’ addresses how ga . chat this will be 3 Jess
prr(l)fi way of ﬁmng the gap is through custom and usage; model than in con-
trag Uctive method in contracts covered by the perso b

72ts covered by the c ontracting community model ( ; facts of the first case 0 D¢
ey 1§ 1S somewhat analogous to the more com

irecfg to the courts under the Unfair Tc.rms l; k ple [2002
Of r General of Fair Trading v First National laﬂs in rel
and ateral expectations have posed serious problem king

11992 the banks produced the Code of Gaod Far
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are concerned, appears reasonable, and there is
customary understanding, shaped by the practic
community, which can provide the answer. Asar
more difficult to apply standards of reasonable
cannot give content to that standard by asking
understandings in that contracting sector are.

In at least some of the situations covered by the personaj Consupy,

tion model, there are cogent reasons why these eXpectationg should b,
taken seriously. First, the nature of the j :

in thig sity
es of.a “Ontragy;,
esult, it will Ofte
ness, since the coupy
what the established

atiOH n

g
e

. . This appljcs
in leaflets aboy (say) a finap.
ut in the form of advertis;

not just to the hard information supplied
cial product, but also more general outp

about different products, but also, perhaps of more Importance,
impressions about reliability, trustworthiness, €conomy, as wel]
more diffuse social meanings and images which are attached to goods,
In traditional legal terms, the further the supplier strays from hard
information, the less likely it will be that they are held responsible for
the content. Yet, where goods with credence chararacteristics are con-
cerned, it may well be precisely the more diffuse communication about
feputation, reliability etc which is influential, and which is targeted by
suppliers in thejr marketing activity. Arguably, where suppliers are
predominantly responsible for virtually the whole informational con-

: Interests in
\ mending a ¢k

to meet custo

. - » o Com‘
a fiduciary sense—thjs might mvolve_ rcercly
. - c
€aper or better competitor. They may well wish sin ting
Mers expressed desires, while at the same time attemp
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act proﬁt from other aspects of the des. For

o ext . example, an O

teport Concluded that t}lxe selln;g of extended warranties on ,dom IZT

BB lectrical retailers . estic
liance by € Was operating contrary to the

consumcrs’ inFerfzsts.” The flCl>CUS Oon customer care in marketing and
ot Jration building may well mean that a supplier will g0 to great
lengths € kCCP CORSHINELS content. HOWC‘Ver, the underside may be
pat, in activiies 1nv-151ble to the pubhc., strategies are hatched to max-
:pise returns by taking advantages of. informational asymmetries and
(he absence of customary understandings which can, in a contracting
g ommunity; set boundaries to the pursuit of self interest. 74

Thus, in the kind of contracts covered by the personal consumption
nodel, there may well be good reason for holding a supplier to the uni-
lateral expectations which a consumer may have acquired as part of the
ansacting process—ceven when these do not reflect actual practice.”s We
qow turn to see how far this kind of expectation is recognised in the law.

7 |t was found that the practice of ‘bundling’ the extended warranty with the sale, so
that the warranty could only be bought with the appliance, coupled with the absence of
alternative prices, or the incidence of the breakdowns which the warranties covered, meant
that overcharging was taking place. (OFT 1994). Another strategy which belies the appear-
anceof customer care is ‘informational noise’ where firms, by artificial over-differentiation
of models and deals (eg cookers, mobile phones, pensions ) make comparison impossible
of too time consuming, which in turn will lead to differential pricing. Credence goods are
especially susceptible to this: see generally Consumer Detriment Under Conditions of
Imperfect Information, Office of Fair Trading Research Paper 11 (1997).

7 An example of price discrimination can be seen in the practice of some banks and
building societies in relation to certain new accounts. In the fight for more investors, one
strategy is to advertise a new savings account with a very competitive rate. Some time
later, a new marketing campaign will announce another new account, paying a similar
tate. Meanwhile, the interest rate on the first account is edged back, and no new INVEStOrs
are offered it. Some investors will transfer to the new account, but those that stay in the
old account will suffer price discrimination ie, will be paid less for the use of their money.
;l;!:e resqlt is that thc institution can maximifse the num.be.r of.new invesrtl?}i‘s by ?S;‘S";gf

t tes of interest which do not have to be paid to all existing investors. The nea :
o b s pice dcrmimtion) s hat he ones o o 00 40 By
b ICY ave lost. This formerly prevalent practice 1S I

s I\;a Services Ombudsman: see URL at n 72 above. l T —
wion :;’h more difficult are instances that concern mlc))re mc;c:;:tfs S:-:ZP;; v kil
ad nC,Ver ce e the PUr(.:has.c ¢ has o ERpeEtatin) grall ecﬂufiifﬁcult for expectations t0
Provig rossed their mind until it arises. It is much more 1L retrospectively,

¢ content for any obligation here. Even so, the purchaser may Wet, 1d
€ the view th ¥ OOLIgREI, HELM. ’ J of them is not what they wou
ave at what is now being offered or expected 07 = his is in one
% Xpected, had they k d understoed the p0551bxllty. Although

g 31 e d they known and unders« D aditional legal terms comes

B Pectation with the benefit of hindsight, which in tra

.1 tation
afe tog : . r stalllslﬂg an CXpCC
that ; hape obligation, the purchaser may be seen as cry " this outcome before
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"tering t}:n Poral, in that, had they understood and experien " they in fact
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Whep .
the performance issue arose.
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Legal Recognition of Unilateral Expectations

Overall, the ordinary rules of contract law do not
adapted to recognising implicit understandings whj
ary. The usual tests for implied terms will not nor
tations which are unilateral in this sense, because
work best when there is a contracting communit
practices and meanings on which the courts can d
Liverpool City Council Irwin,”¢ the Council provided a ‘tenancy agree.
ment’ to residential tenants of their flats which only contained the ten-
ant’s obligations and not the Council’s. It was eventually held by the
House of Lords that, under the test of necessity for the implicatiop if
terms, that the Council owed duties relating to the upkeep of comman
areas such as the lift and rubbish chute. However, difficulty was expe-
rienced in framing the duties, and this was arguably due to the fact
that the court did not see the case as an instance of a general category
of case in which the purposes and background understandings are well
known. The House of Lords did not, for example, refer to other
arrangements on blocks of flats, and instead attempted to derive the
obligations on the basis of what was necessary. This, however, seem-
ingly places no weight on the expectations of the tenants, which, had
there been an operative contracting community, may well have shap_Cd
the background understandings on which the court would otherwise
have drawn.”” As it was, the enquiry into what was necessary muffled
any explicit analysis of what the council tenants’ reasonable expecta-
tions may have been regarding the maintenance of lifts etc.

appear tg pe wel|
ch are ng; Custon,.
mally reflec eXpec.
these tests arguably
Y 10 provide a ge; o
raw. For example, i,

o . s S Sjng
Another case where absence of a contracting community can be seen as po

problems for implication is Reid v Rush Tompkins [1990] 1 WLR 212. The claxmzr:;ci i
an employee of the defendant working in Ethiopia, and was badly injured ina road 2
ent which was not the

‘ 1€
' defendant’s fault. The claimant argued that there was an ;l;,;lﬂcf
term in the contrace of employment, either requiring the employer to Prowde ;,n;insu"
cover for accidental injury, or requiring the employer to inform the Cm?!oy‘-:c tTahjs was
dnce cover was essential given the conditions which prevailed in Ethiopid. ol
re]ecteq by the Court of Appeal on the basis of the test of necessity in Liver? por

Council v Irwin, Although not developed here, it is arguable that this cas¢ sl

: that ¥
trend in employment |ay which has seen the courts prepared to develop tcr“:: Soci
S;cage “’;]ate;a] sxpectations; see in particular Scally v Southern I]‘Igﬂ” 54, and
A rices Board [1991) IR R 5, : - e [1994

Malik  BOOY [1998])AC vy 2, Spring v Guardian Assurance [
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perhaps the main Qbstacle to the recognition of unilatera] ex
ons has been the objective principle of agreement. Where therEeI;t:-
pe doubt about what the parties have agreed to, then what matters i);
how the offer or agreement would appear to a reasonable contractor
This has tended to involve applying a standard of objectivity dicaun
from the practice of the. cor.ltracting. community in question, and so
results in those contracting in such situations being treated as having
the usual background knowledge. It is more difficult to apply the objec-
tive principle where there is no contracting community to define the
standard on which the courts may draw, yet this has not resulted in the
courts using the principle to deprive terms (eg in standard forms) of
effect where they have been incorporated into the contract.”® Most of
the situations covered by the personal consumption model involve
standard forms, and these have caused serious problems for the law.

Once such terms have been incorporated into the contract by signa-
ture, there is little that can be done to reflect unilateral expectations
other than through construction techniques.”” Part of the problem here
is the legacy left by the foundering of the English common law’s
attempt to deal with the standard form in non-commercial situations.
The doctrine of fundamental breach was developed around the middle
of the twentieth century as a means of dealing with onerous clauses
(mainly exception or exemption clauses) in signed contracts. It devel-
oped out of a number of doctrines established in a commercial cases,
notably deviation, which had been used as an aid in the construction of
onerous terms. In the precursors of fundamental breach, attempts were
made to construe the offending express term with reference to the main
object or purpose of the contract.’® This was plainly a.contextual
construction of the term, which looked beyond the term itself to the
background knowledge and understandings the parties brought to the

L’Estrange v Graucob’ [1973]
L’Estrange V Graucob [1934]
he terms were not part of the

7 .
CL8 See JR Spencer, ‘Signature, Consent, and the Rule in
BJ 104, where it is argued that it was open to the court 1n

394 10 hold, on the basis of the objective theory, that t
Contract,

s go lay [1974)
i ”® The exception is a case like Schroeder Music P ‘fbl’Sh ing CO I;tjb!;lfi\t’ly":g ‘:cc)c’)rd and
WLR 1308, where a standard form contract confining musicians

i d so contrary
Com A : trade doctrine an
Pose for others was held invalid under the restraint of ed to handle stan-

t . : i S
Za;lbhc policy. The public policy doctrine has not cherwﬁjentftcl?al\lre been unarguame;
forms, although there are cases which suggest this wout to render invalid a

: d
Z?zuesg J (;)bnj‘on v Moreton [1980] AC 37, where .thc doctrn:: ;ilsf::; 4 by statute.
50 . CCPriving an agricultural tenant of security of tezlrtuabovc, 94-98.

®¢ ¢g Glynn v Margetson, n 23 above; Coote; 1
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Seract. Virtually all the cases in which construction techy;
co : :

used concerned contracti Wi[}?’ :}:
carriage of goods.

The construction aPPmaCh' WS pat under pressure in ¢qp,
cases where a clause was duly 1ncorporgted into the contract, gp g S
w0t ambiguous, yet it apparently entitled a seller (for €Xample) .,
deliver a heap of scrap instead of a car. It was of course obvigys thay
such a clause defeated the reasonable expectation of the buyer, a, din
the 1950s and early 1960s doctrine emerged—mainly ip consume;
cases—which went beyond being a rule of construction, ang became
effectively a rule of law that some obligations could not be excludeg
Considerable confusion reigned even after the rule of law 3Pproac};
was rejected by the House of Lords in 1966, and legislation was eye,
tually introduced to handle the problem.

Although the legislation provided a much clearer and more satis, ..
tory approach to exclusion clause cases, the effective abandonmen of
the common law doctrine meant that no principles were developed
which directly addressed the problem of the unilateral expectation,
The ‘rule of law’ cases like Karsales (Harrow) Ltd v Wallis3 o
Levison v Patent Steam Carpet Cleaning Co Ltd®? can be seen as an
attempt to recognise that there was a problem in treating a clause as
part of the contract when it was so plainly contrary to the reasonable
expectation of the consumer, but no principled recognition of this was
adopted in the general law of contract.8?

Legislation since the 1970s can be seen to address clearly the problem
of these unilateral expectations. Especially notable is the provision in
the Unfair Contract Terms Act 1977 which imposes a reasonablencss
test on a clause by which one person claims to be enticled to render
another a contractual performance substantially different from what
Was reasonably expected.3 Similarly, the regulations implementing fh¢
directive on unfaijr terms in consumer contracts can be seen @ ?
fesponse to the problems of unilateral expectations, although expect

: . Ques
ng communities, mainly concerned

Ume;

"' [1956] 1 WLR 936,

2 [1978] QB 69.

8 I v .
aPProac;xS iﬁ?;ilbled [t)hat A contributory factor may have been that 2
because tilesc rer:rr:fied . COSFC’“’ was more adapted to dealing with commer hape
Process, 0 display customary implicit understandings which 3

™ Sees 3, which
contracts of
transferring

constructio”
cial contrac®

4 the

not ap!)l)' €

is however co in i 03
nfined in its scope by Sch 1: the Actd (s creatint '

insuranc 2
sccuritic: , ;c}:) UEracts relating to an interest in land, and contrac
> thus excluding contracts for most financial products:
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fion 18 1" used as a test of validity in either the
ood faith, OF in the ‘grey list’ terms in the
Contracts Directive.

These Qf‘?ViSi?n§ appear to deal Wit}.‘ many of the substantive prob-
lems, but it 18 striking that they do so without disturbing the underlyin
basis of common law principle. Although a wider scope is granted tg
unilateral expectations w.here the issue is the incorporation of written
rerms by reasonable notice,*® the common law approach to written
«erms which are signed remains inhospitable to the recognition of uni-
lateral expectations.®” The Directive on Unfair Terms in Consumer
Contracts is less restricted than the Unfair Contract Terms Act 1977,
but its capacity to recognise the unilateral expectation in relation to
standard forms is limited in two ways. As it is confined to consumer
contracts, it cannot apply to commercial or other kinds of contracts
which display features of the personal consumption model. And it does
not apply to contracts made before 1995, which means that many long
term contracts relating to mortgages, pensions and life insurance are
beyond its scope. In a recent consultation paper, the Law Commission
has proposed a rationalisation of the law now contained in the Unfair
Contract Terms Act 1977 and the Unfair Terms in Consumer Contracts
Regulations 1999, and, although the proposals relating to consumer
contracts mainly simplify the two regimes, in relation to commercial
contract more striking changes are provisionally proposed.®® Currently,
the provisions of UCTA relating to business to business contracts gply
affect contract terms which attempt to exclude or limit a habn.hty,
or which entitle the defendant to render a performance substantially
different from that which was reasonably expected.*” They fio not catfch
terms which seek to impose or modify the other party’s obligations, fof

‘¢ general principle of
Unfair Terms in Consumer

: ‘ay cooling off
% For other piecemeal reforms which can be seen 1n t.hc same;;“}r" ::st}?:re Act 1g992,
and cancellation rights contained in the Consumer Credit Act 1974, 11

Onsumer Contracts (Distance Selling) Regulations 2000. b
at the party
* The emphasis in the leading case of Parker v South Eastern Rlwyonw

: { it to contain has
Dty receiving end of the ticket or notice would reasonably expec

: d
" ng community 47
Meant that this doctrine can work well where there is a contracting
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9 rations about
overd QB 433 the court could refer to reasonable eXpec while in consumer cases

raue slides (agai ch the plaintiff's rate was very high!, ions of con-
0 against which the plainti Tateral expectations
s:l ¢ Thornton v Shoe Lane Parking (19711 2 QB 163) T
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example by entitling a seller to irnpose elictra chgrges. The COUSUltati0n
paper tentatively proposes brmglng such terms in businegs ,, bt
contracts within the scope of legislative nontrol? and so jt
that the problem of unilateral expectations wil] be addres
commercial as well as a consumer context.

Although these legal provisons can give expression tq
expectations, they do not generally embody th‘? reasonable eXpectaiy,
standard in their formulations. If these provisions are gee in some
ways as responding to the deficit or gap in governing normg Which
results when contracting for complex products takes Place withgy, :
background of implicit understandings, then there is 4 case for 4
explicit focus on unilateral expectations as a resource for filling the

gap.90

Sed in a

Unilager,,

Conclusion

Taking it as established that implicit understandings play an important
role in the formulation and application of contract law, I have explored
how the incidence and nature of those understandings may vary across
different kinds of contracting contexts, By constructing two models of
contracting relations—the contracting community model, and the per-
sonal consumption model—I have attempted to identify features which
favour the development of such understandings, and also features

standings.

Where the context g less hospitable to such understandings, this
does not meap that there are ne 1ssues of the kind that, in other co”
{OXtS, are dealt with by implicit understandings. Where the elements ©
the persona] consumption mode] 2re present—complex products W

; Using
ty “To” Care: Redefining a Fragile Rclatlo_‘:};g)n“acl-‘
Betwess o q (1994) 39 s; Louis University Law Journal 217; and | Failh
Definine : 1{} ents gnd universities see Timothy Davis, ‘An Absence of g Hows™""

fiversity’s Educationg] Obligation to Student-Athletes” (1991 2
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rience Of cred.ence charactfzristics, bought infrequently—th
ex[; gap OF deficit in the operation of the law: when perforfnancer_e can
]::ise, the 1653,1 doctrines no‘rmally appl_ied do not have the rawer;s::e?
1 i implicit underst‘andmgs that, in the contracting community
sodel provide the basis of the law’s response.
However, the absence of .t}.lese customary understandings does not
mean that there are no implicit understandings at all. In contracts dis-
olaying features of the. personal consumption model, there may often
be understandings which are not shared and which thus give rise to
unilateral expectations. 1 argue that, where there is no contracting
community to foster shared understandings, these unilateral expecta-
ions may deserve to shape an obligation to fill the gap, in part because
it is precisely in situations covered by the personal consumption model
that the supplier provides the informational context and so signific-
antly shapes the expectations which the purchaser brings to the trans-
sction. And, where credence goods such as financial products are in
issue, the massive assymetry of information, coupled with the sup-
plier’s pursuit of their own interest, suggests that the supplier should be
expected to act in an almost semi-fiduciary capacity. Many detailed
reforms, as well as sector-wide standards of self regulation (such as the
Banking Code) can be seen as responding to unilateral expectations in
contexts where there is no contracting community to generate and dis-
seminate the background assumptions which confer meaning on most
commercial contracting.
A further reason for granting weight to unilateral expectations in
legal determination stems from the different view of the social
processes of contracting which is revealed by an emphasis on implicit
understandings. Once the formal act of signature to 2 written contract
is placed in the context of the shared understandings of partiesin a con-
fracting community, it can be argued that it is on these understapdmg.sa
in which the express terms are nested, that the contractual relationship
substantially stands. The law’s traditional emphasis on the usual out-
ward manifestation of agreement—wIitten terms—can carry the
assumption that the act of consent is to be found in an isolaFefi act of
‘agreeing’ the terms at the moment of formation. Certainly, it is when
Seen in this way that the argument for the literal enforc&?mefl{t Pf te(rir‘;S_
St b e L
quer_sth makes clear that the ways in B ino communities
and what complex transactions in cOntracts 8 e implicit
Meanis by participating in these transactions and acquiring the 1MP
pating in thes
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understandings. In purely cognitive terms, implicit understangi,
arguably a necessary part in many contexts of making sense a
tracting process, and hence of consenting to one’s participa

Where a context of this kind exists, the law should—j,
does—reflect the social meanings context confers on the
process. But where there is no such context, and so no shy
ary understandings, the contracting process will still often b, .
meaning by unilateral assumptions the parties make. These meaﬁli;en
are s:till part of the social processes of contracting, and the lay ShOuij
not ignore them on the basis that they do not appe
cal of commercial contracts.
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