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1. Overview

1.1. Introduction

FEATURES OF INTERNATIONAL INVESTMENT ARBITRATION

‘Tnvestment Law, 14.1. Bilateral

Kristing Klykova

I. Overview. |, Introducti

; =Y el tion. 12, j Gt iz

History of Gy - INvestment Arh : ’
Invesiment arbitration ang ICSID. 14, Di:'ccl Sourrs:f :'f ILterEl.ioll:nii

Treaty. 143, F vestment Treaty (“BIT™). | 4.2, Energy Charter

i 4yFr{>u 4 dun:lgn Investment Promotion and Pmtcctioll Agre cmg:f‘ﬂp A")

A4, e Agreements (“FTAs™). | greement (7 .

Rules. 1.4.6. Agree i 4 zulations and

Law. 2. Thvestment Avh; raontracm_ I's'lo'h“_ Sources of Intemational Investment
Arbitration Bawees o s uljn:;;};:;;h:r Types of Arbitration. 2.1.

Permanent Court of Justice, 2 t o ice, 2.1.2.
Arbitration. Example of jc 2. Ad Hoc. 3. Characteristics of Investment

iution. 3.1. Consent to

o %ﬂ?ﬂhl 1.2. Consent in Foreign Investment

s L 3%% tione -BILs. 3.14 Multlteral Treaties 3.2. Personal jurisdiction

bdivisi P “Contracting State”, 32.2. Constituent
SudcvIsion or agency of the Coniracting Stte, 3.3, National of another
sontracting state. 3.3. Subject matter jurisdiction of ICSID (“ratione matériae™).
3.3.1. Legal Dispute. 332 “Acising directly out of*, 333, Inyemncns 4o Most-
Favored Nation (MFN) Treatment. 3 4. Causes of action in investment arbitration.
3.‘4.2.‘ N_atlonal Treatment (NT), 1.4.3. Tmpairment by Arbitrary, Unreasonable or
Discriminatory Measures. 3.44. Fair and Equitable Treatment (FET). 3.4.5. Full
Pmtec}"’“ and Se_curity, 34.6. Expropriation. 4, Arbitrators. 4.1. Number and
Selection of Arbitrators, 3, Appropriate Forum. 5.1, ICSID Conciliation or
Arbitration? Ambiguity. 5.2. ICSID Conciliation, 23 ICSID Arbitration. 5.4. ICSID
Additi i Ad Hoc Arbitration. 5.6. Diplomatic Protection. 5.7, State-
State [j tle . The Award and National Courts. 7. Remedies, 7.4,
Annulment. 7.3. Revision. 72. Interpretation. 7.1, Supplementation and
rectification, 8. Recognition and Enforcement of ICSID Aw: :

Foreign direct investment (“FDI”) opens new markets, brings new technology,

rights, privil d dispute settlement mechanisms ca
privileges an p (“BIT”), a free trade agreement

i : i ttréaty
Investm tate, a bilateral investmen ; :
ent law of the host s : e

B . ct si
With investment provisions (“FTA”) or an agmement/conlr? X B

and the host state, oo

skills, jobs, financing and products. The importance of FDI leads many states to search for the
ways to attract it. A recent attraction has been the promise of certain rights and privileges to
the investor, such as national treatment (“NT”), most favored nation treatment (“Mﬂt‘“)’ 5
and equitable treatment (“FET”), as well s mechanisms to ensure that the promises are

; . isms). Such
fulfilled and that the remedy exists if they are violated (dispute settlement mechanisms) uc
d ‘in the foreign
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international trade. N

transfer, balance of payments 1m
effects for the competitiveness

d political processes. To increase benefits or reduce negative CITCC{S‘ hog Uy
resources an 4 5

odify or even climinate the conditions present whey, the ;
y G

of the host state’s domestie i"‘illstrics
negatve s

adopt legislation that m

agreed to make the investment. However, investors may be more likely to invest jp the -y
!-“:az make commitments to their investors at the international level 1hrnum

| SEa— s § ! 2

\with investment protection provisions . W '\“’*U‘““z ™

\ In the light of the possible instability on the side of the host State, the

i""'cnq
is not only interested in maximizing the returns from the investment, but also proge Clng
: 3

@Wﬁmmuwas_ Chﬂngiu%&“

governmental behavior. For such a protection, the investor can enter into Contracts g4
goveamental behavior, £

agreements with the govenmental agenuiew agreements/contragyg may
also provide special privileges to the investor, allowing the latter to take the necessary Stes
for the maximization of benefits (access to natural resources, tax deductions etc.).
f When the interests of the host state and the investor are in conflict, ths
;rldigpu[es arise. Such disputes can be resolved through domestic courts of the host state,
!I". domestic courts of other states, diplomatic protection or arbitration.
' If no agreement exists, the dispute will likely be considered by the
domestic courts of the host state. However, investors may be concerned about possible
partiality or prejudice of the host state’s judicial system, as well as the fact that the domesti
laws of the host state will be applied, which do not necessarily provide for investor's

. b . . .
protections.” Moreover, domestic courts usually do not have experience resolving

international investment disputes.’

' Eric Neumayer and Layra § :
255, : o s
Developing Countries?, Worl:{J LDZchO Bilateral Investment Treaties Increase Foreign Dircet Investment

- opment Vol. 33, No. 10 156715 < fwww, Iseaculd
geographyandenvironmen ' % pp. 85, 2005. hup: 156
s y Uwhoswhofpmﬁlcs}ncumaycrfpdffan1cle%20in%20worId%Zt)dechupmcnl%ﬂ"lm
2 .
»“TNCTAD oy, bt 6 US 9,25 (194
on Dj 3 Als ;

(1320vcnriew_en.pdf 'Spue. - Settlement; Overview, p. 7, hitp://unctad.org/en/docs/edmm¥
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- protection requires preliming ;

Pinm:‘”‘- | i inary exhaustion of
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vestor, and only the investor's femedics of the
py the 10V cstor, and OnTy The mvestor’s state. nop the investor Rt st

« Can iﬂ"okc i
en the states

arbitration has

ly lengthy and often political, leading to tension het
) : we

ﬂ.pmul
1 of the dispute. Where avajlaple, investment

r,;so]li'm' )
diplo“““"": protection’, depoliticizing the dispute by ¢fim;

and not always 10
largely replaced
nating the mvestor's state from the

b
dispute settlement process.

recent option. The obligation to arbitrate can be included in the 3

investor and the host state/its agencies, B :
the investor g ITS or FTAs, as well as foreign investment law
Mt_gtc, _The instrument of consent may provide for arbitration administered by a

variety of institutions, or ad hoc arbitration. Provided that the applicable jurisdictional
requisites arc satisfied, the International Centre for the Settlement of Investment Disputes
(ICSID) may administer the dispute.” The Intemational Chamber of Commerce (ICC), the
Stockholm Chamber of Commerce (SCC), and the Cairo Regional Centre for International
Commercial Arbitration (CRCICA) also administer investment arbitrations. Ad hoc
arbitration under the Arbitration Rules of the United Nations Commission on International
Trade Law (UNCITRAL) s also a frequent option.*

Other ways to solve investor-state disputes effectively can be
mediation, negotiations either between the states or investor and the state, conciliation and
ombuds services. Moreover, international investment disputes can be prevented. This can be

achieved through early neutral evaluation of the possible conflict between the investor and the

4 v

Ibid.

*Ben Juratowiteh, “The Relationship hetween Diplomatic Protec
Revigw - Fareign Investment Law Journal 10 (2008). ) -y . Reinisch and Ursula
" Christoph Schrever, “Investment Protection and lntemationa! R;j'”;xp;; l":,‘"su“ W (The Hague: Eleven
Kricbaum eds., Phe Law of International Relations — Liber Amicor: ewhold, (The Hague
!"ti‘l'rlniinnul Publishing, 2007): 345-358, at 347.

See below Section 1.2 1 May 2013,
J o) : Settlement, UNCTAD, # ay
' Recent Developments  in  Investor-State Dispute

*'“Pu’r'tm-:tml,urgfcnfl‘ublicationsLibmryMebdimml-"ﬁ-m'pdf‘

tion and Invest- ment Treaties”, 23(1) ICSID

183

Scanned by CamScanner

s/ between |



e s s are nei 3000 inveg
) : . y < ot B There 4rc "Ldrly . Investmeny 4
host state and addressing their divergent vicws on application/interpretatioy, Of the ' rh treatioy

g ljh.
FTA to agree on their differences.” o

As arbitration has become a dominant method of -'sﬂlving intey
: . . . i
investment disputes, this paper shall focus on investment arbitration, including it

nature, sources of investment law, causes of action, selection of the forum and the arbi
as well as recognition and enforcement of the investment awards,  Emphasig iy D};lccdf ‘
role of ICSID and the ISCID Convention in the resolution of investment disputes, b :nl :
the expense of other option available and the general legal environment in which invc',-l:im

ey

arbitration opcrates.
1.2. Investment Arbitration: role of ICSID

ICSID was established under the Convention on the Settlement of Disp
liteg

begy
l’()ugh

Generally, ISCIp j
available to settle disputes involving at least one contracting state of the ICSID C""Vemimq -

between the States and Nationals of Other States 1965 (“ICSID Convention™), which hyg
ratified by 149 states (as of May 20, 2013)'". 263 cases have already been resolved g,
ICSID mechanisms'', whereas 166 are pending (as of May 31, 2013).'2

an investor that is a national of a contracting state.

In addition to establishing ICSID, a center for administering arbitration, the
ICSID Convention also implements a framework for the enforcement of awards issued by
ICSID when the arbitration satisfies the requirements for application of the ICSIp
Convention.

ISCID administers arbitrations that fall under the Jurisdiction of the ICSIp
Convention, when the investor is an enterprise or national of a contracting state of the
Convention, as well as the host state and there is an independent source of consent fo
arbitrate. If out of the investor’s state and the host state only one is a contracting state to the
ICSID Convention, ICISD can administer the arbitration under its Additional Facility, but the

protection of the Convention are not available to aid in enforcement of the award.

? Investor-State Disputes: Prevention and Alternatives to Arbitration TT, UNCTAD, United Nations, New York
and Geneva, 2011: hitp://unctad.org/en/Docs/webdiacia20] 08 en.pdf.

" List of Contracting States and Other Signatories of the Convention, ICSID, 201
hle:fficsid.war]dhank,orga‘lCS]D!antScrvIct?requeslType=lCSIDDooRH&actionVal=Conu‘acﬁﬂgsmM&qu
rom=Main,

"""List of concluded cases', ICSID, 2011, (accessed 3 October 2012), http:/ficsid.worldbank.org/ICSID/Fronl
Serviet?request Type=GenCaseDtlsRH&actionVal=ListConcluded.

*List of pending cases’, ICSID, 2011, (accessed 3 October 2012), http://icsid.worldbank.org/ICSID/Front
Serviet? mqucstTprGenCaschlsRH&aclionV&hLislPending,
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,l,h!"r lrcal}"hw"d investment disputes wep filed (4 '
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isions, mostly referring 1o cither ICSID of Mational invesimen

arbitratinn, or both,"?

, . of 2013
ga K jesID and its Additional Faciliyy, |3, with UNCITRJ‘

out of which 314 were
with th

: " ¥y AL, 27 wi "
il |n1crn;|timw| Chamber of Commerce ICC.*1he trends in [54 ?’“""‘ -
yit " o leading role of ICSID today, $ dispute settlomen
t
firm
cof
ry of investment arbitration and 1CSIp
isto
1 Hi$

The history of international investment arbitratiop dates back o h
when there

nt views between the capital-cxporting ang capital-importing countrie
5.

ore diverE® ; ;
W The capital exporters believed that the minimal

Standards under (he customary

ional law (cffective and prompt compensation in
ernd

! the event of eXpropriation,
o of contracts) had to be provided to the foreign inves

tors.
Capital importers, on the other hand, considered the natjonal treatment doctrine

ot
Dhscr‘*‘

s the only 0n¢ applicable to foreign investors, regulating the forcign investments by national
aws exclusively and cstablishing the national courts’ jurisdiction in the event of disputes.
such an approach was reflected, for example, during the Russian Revolution when the foreign
investors wWere provided with the national level of compensation, i.c. no compensation at all,
nd the uncompensated takings during and after World War 11,

In order to balance these divergent interests, the General Assembly of the
United Nations approved Resolution 1803 (XVII) in 1962, confirming the sovereignty over
the natural resources, but at the same time emphasizing that the foreign investments shall be
governed by the Resolution itself, national laws and international law, and that investment
contracts and agreements should be observed in the good faith.'® However, subsequent UN
Resolutions excluded the governance, and even the relevance, of the international law.

Conflict between the developing and the developed world continued and led to
the North/South dispute, which ended up with the Charter of Economic Rights and Duties of
the States of 1974. This Charter excluded the international law from the treatment of

. ies. hitp://www skadden.comvinsights/
" The Increasing Appeal and Novel Use of Bilateral Investment Treaties, http://www.skad

i'm“i"s'ﬂppeal-and—novcl-use-bilateral-investmcm-lrcaties = , y W
;,}Lmst developments in Investor-State Dispute Settlement’, UNCTAD, 2013, http:f/unctad
b icationsLihmryfwebdiaepchm 13d3_en. pdf
I:: ﬁiﬁ Schwebel A BIT about ICSID 23 ICSID Rc\ri;\: FIII.J 1 9(2008)
p:mmh'eatY<““-°1'9’C0dfavahafga_1303fga_|g(| htm
"P-2Schwebel A BIT about ICSID 23 ICSID Review FILJ 19 (2008) =
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investments and regulation of expropriations, leaving all of the issues relating |
i - L 10 gy .
investment to the national laws solely ™. However. most ot the industrializeg dempe. h
Tagjgg o
L] '-h[]

not support the Charter.
Although in 1950s and 1960s there were attempts by OECp s
o soly

- = s * T
existing issues and create a framework for mvestment protection. it faeeq e
= S0 A proy
identifving the proper level of compensation tor the expropriation. In 1961 Aro B |em
Ving " 70N Broghe

General Counsel of the World Bank ("WB7.recogmized the need to ereate 4 Mulily
agreement on the process for the settlement of international investment disputes, rather =
covering the substantive standards onlv. For that reason. Broches together with i
provided a series of regional conferences in Africa, Europe, Asia and the Amc:l‘icaseam
consulted states and their legal advisors on the issues of investment protection,'® Based an:i
reports from such conferences, consultations with experts from 86 states, the first "fﬁci:[
draft of ICSID Convention was prepared”. On March 18, 1965 the final draft of g,
Convention was approved by the Executive Directors of the WB and the President of the W
circulated it to all of the WB members. Shortly 20 states ratified the Convention, fulfilling jis
mandatory minimum requirement. The Convention entered into force on October 14, 1966,
The purpose of ICSID Convention is stated in its Preamble: “international cooperation for
economic development”. The drafters of the Convention emphasized the importance of
investment in economic development, as well as the importance of the independent forum for
the settlement of possible disputes in attraction of the investments®'.

In 1978, ICSID’s Additional Facility was created. The Additional Facility
allows for resolution of disputes where only one state (host or source) is the party to ICSID
Convention, which is particularly important in the context of NAFTA and ECT, as well as
disputes not directly arising out of investments and fact-finding proceedings™.

Currently there are 158 states signatories to ICSID, 149 of which have

exchanged their instruments of ratification, approval or acceptance.

I8 Charter of Economic Rights and Duties of the States of 1974, Art. 2 http://www.un-documents.net/
a29r3281 .htm

1% Sehwebel A BIT about ICSID 23 ICSID Review FILJ | 9 (2008) )

2 History of the ICSID Convention: Documents concerning the origin and formulation of the Convention on the
Settlement of Investment Disputes between States and Nationals of other States. Vals. [-IV (ICSID, Washington,
D.C., 1970).

2 UNCTAD course on dispute settlement: Overview., p. 11.

2 UNCTAD course on dispute settlement: Overview, p. 10,

D 1eSID  website htips:/icsid.worldbank.org/ICSID/Front

Hom&mgerMmbchmcs_Home

St:r\flct?requestTypc=Cn.sesRH&ac{ionVaFShUW
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ernation? $» Customary intemational law and the general 1
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T

iples . .4 sources arc international ies, i
¥ { S trea ;
rrﬂ Diree ties, conventions and agreements.

.onventions are binding agreements between and among the states. As a general

(¥
. vention binds only the sta . |
qternational €O ¥ tes that consented to it. However, when the !

ale an gies ¥ idely accepted, it becomes a part of the customary intemational law and the
. bee i =k .
)  which it1s based can bind all states. Conventions such as NAFTA. the E
e C } ]
eaty and the 1CSID Convention are related to the field of international investment

¢ such wide acceptance as to be sources of public intemnational law.

ation al
I

nm, Q .
Following are the types of the direct sources of international investment law:

pilateral [nvestment Treaty (“BIT”)
IEAL

A BIT is an agreement entered into between states, which provides for the

of treatment and protections of the foreign investments, as well as the mechanisms

sﬁ“dm'ds : 2

o solving the investment disputes. A BIT usually provides for the following guarantees
3

(he establishment Or acquisition of the investments:

from ;
_ National Treatment - the investment of the national or company of one of the

parties 0 the BIT shall be treated as favorably as the host state’ treats the investments of its

own nationals or companies;
- most-favored-nation treatment - the investment of the national or company of

onc of the parties to the BIT shall be treated as favorably as the investments from any third

country;
- full protection and security of investments;
- fair and equitable treatment;
- protection from expropriation or the efficient and prompt compensation in the

event of expropriation.

14.2. Energy Charter Treaty

187



It is a multilateral agreement aimed at creating a framework for OOy
- g

- P o ha . ] l(,“.
the cnergy scctor. Art. 26 of the Treaty provides for investor-state arbitratioy, i I
‘ . Cr 1
- ) '
ICSID, UNCITRAL or SCC Rules.
1.4.3. Foreign Investment Promaotion and Protection Agreement (“FIPAY)
FIPAs are part of the BITs network, One ol the examples iy Catmagly "
[ 4 hin,
FIPA (Canada has 21 FIPAs signed). !

1.4.4, Free Trade Agreements (*1FTAs")

The FTAs are bilaterul or multilateral agrecments on trade facilitation bt
Wy
the parties to such ngreements, Many FTAS also contain investment pratection and arbiggy
! iy

provisions, .. NAFTA Chapter TH CAFTA-DR Chapter 10, New Zenland Ching FIA
Chapter 11 ete,

1.4.5, 1CSID Convention, Regulntions and Rules

Convention on the Settlement of Investment Disputes between States

Nationals of Other States, Arbitration and Concilintion Rules, Administrative and Finaneial
Regulations form the framewark of 1CSID Convention, Regulations and Rules™, 1CSID, ng

discussed in seetion 1.2, s the leading forum for investor-state dispute settlement,

L4.6. Agreements/Contracts

Direet  sources  of  international  investment  law  also include
agreements/contracts coneluded between the investor and the host state, which ean identify

the scope of investor protection and agreed dispute settlement procedures,

L5 Other Sources of International Investment Law

™ Canada’s FIPA Program: its Purpose, Objective and Content, http://wwaw.international ge.ca trade-
~acconds-commerciauy agr-ace fipa-apie fipa-purpose.aspxlang=en.
*ICSID Convention, Regulations and Rules. hups: fiesid. worldbank,org 1CSIDACSID/RulesMain.jsp.
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3, Investment Arbitration Contrasted with Other Types of Arbitration

A useful definition can often include a description of what the term does not

include. This technique can be particularly useful in defining investment arbitration, since
L]

but that are at the same time
different, Here, we briefly contrast investment arbitration with arbitration between states and
nternntional commercial arbitration.

there are other types of arbitration with similar characteristics,

A defining characteristic of investment arbitration is the presence of a private
person (natural or juridical) and a state as parties to the arbitration, This contrasts with
arbitration between states and international commercial arbitration, which can but does not
necessarily involve a state party.  Arbitration between states can be administered by an

institution such as the International Court of Justice or the Permanent Court of Arbitration, or

—

* What are General Principles of International Law, American Society of Intemational _LW_ and the
Tnternational Judicial Academy Jul/Aug 2007, Volume 2, lssue 2, hitp:/Avww judicialmonitor.ongiarchive_0707/
feneralprineiples, himl, . .
t:f:l:h Convention on the Law of Treatics 1969, United Nations hitp/untreaty.un.orgfiletexts instruments/
SRlish'conventions/l 1 1969, pdf 5

;Sﬁurceg of Investment Law, ﬁdusm Hirsch. h"p:,-,w,m.con!;'mllfpapm.cﬁn?ahsm_\dnl 892564, g
. R0 Articles on Responsibility of States for Intemationally Wrongful Acts, hitp://untreaty.un.org/le/tex

tenglish/commentaries’_6_2001.pdf.
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be ad hoc. A dispute between states will be grounded in and governed by puhblic iNterpg:
law. International Commercial arbitration can also be institutional or ad hoc, ang i a]l
always has a private person as party, and sometimes a state party, although usually po,
causes of action in international commercial arbitration usually derive frop Dri\r;m
or

commercial law.
2.1. Arbitration between Countries

The resolution of disputes between countries by resort to imcmﬂtiom
arbitration has a long and distinguished history in international law. Here, we brieﬂy di8cugs
three modalities for conducting state-to-state arbitration: The International Court of Tustice
the Permanent Court of Arbitration, and Ad Hoc Arbitration. ’

Generally, we note that as is the case for other types of arbitration, the SOlirces
of the authority to resolve a dispute through arbitration is consent. Consequem]y‘ the
modalities shown below are only applicable if the parties to the dispute have consented t,

resolution of a claim through the particular modality.

2.1.1. International Court of Justice

In addition to hearing disputes between countries as a court, the International
Court of Justice can also function as an arbitral institution. States sometimes place clauses in
treaties in which they consent to the resolution of dispute arising out of the treaty by the
International Court of Justice. Although possibly more in the nature of a forum selection

clause, the compromissory clause found in a treaty functions also like an agreement to
arbitrate,*

2.1.2. Permanent Court of Justice

The Permanent Court of Arbitration located in The Hague, The Netherlands,
was established in order to hear disputes between states. The mandate of the court has

expanded, and now also includes investment arbitrations. '

*® [ntemational Court of Justice http://www.icj-cij.org/court/index php?pi=1.
* Permanent Court of Arbitration http://www.pca-cpa.org/showpage.asp?pag_id=1027.
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.. Commission, set up by an ; :
o Claims Co P by an international agreement entered into between the

3 1nternaﬁ°“a' Commercial Arbitration
2- x

International commercial arbitration is distinguishable from investment
arbitration in some of the following respects.
First, although a state can be a party to an international commercial arbitration,
a state party is not a required party to an international commercial arbitration. Commercial
arbitration can take place between the private parties to the dispute.

Second, the claims raised in commercial arbitration are not generally derived
from public international law, but the commercial contract between the parties.

Third, the only treaty which plays an important role in the commercial
arbitration is the New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards. In the investment arbitration, however, there is a large number of the
Bilateral Investment Treaties, ICSID Convention, NAFTA, CAFTA, which regulate the
resolution of the investment disputes.

Forth, in commercial arbitration the parties can select arbitrators unless the
arbitration rules provide to the contrary. In investment arbitration there are less arbitrators
than in commercial one, which can make the selection process more difficult and lead to the
situations when the partics appoint arbitrators who do not have sufficient experience in certain
Particular disputes. Commercial and investment arbitration also differ with regard to the
establishment of jurisdiction, case management, conflict rules, transparency issues, as well as
Predictability of the decisions. 2

‘1-!-—________________
Im&COmmen.jia] and Investment Arbitration: How Different are they Today? http:/fwww.arbitration-
O'¥media/1/13644853030910/bekstiegel_lalive_lecture_offprint pdf
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3. Characteristics of Investment Arbitration- Example of 1C5ID ay iy, I

institution
3.1. Consent to Jurisdiction

For the establishment of [CSID jurnisdiction, the requirements of An, 2 "
ICSID Convention have to be satisfied: :
1. there should be a “legal dispute™, “arising directly out of an in“"“m‘-'m‘*v
2. the dispute should be between an ICSID Contracting Host Staye (“r‘
constituent subdivision or agency of a Contracting State designated 10 the Cengre hy they
State) and an investor from another Contracting State (cannot be a national or a dug) Moy
of the Host State; Art. 25 (2) (b) exception); and
3. the parties to the dispute should consent in writing to submit the dispyte 1
ICSID.
The ratification of the Convention by itself does not oblige a state or 4 Natio)
10 submit a dispute to ICSID™, The valid consent from both parties needs to be established iy
order for jurisdiction to exist.
Consent has to be in writing, explicit and not merely construed. It has tg b,
established on the date of the filing of the dispute, otherwise the Secretary-General wil] not

register the case™,

The consent can be expressed in the following instruments:

1. Agreement between the parties;

2. Legislation of the Host State (which requires an acceptance by the investor,
usually by instituting a proceeding);
3.BIT

4. Multilateral Treaties (NAFTA, CAFTA-DR, ECT, MERCOSUR).

3.1.1. Consent in the Agreement

e Carolyn B. Lamm, Jurisdiction of the International Centre for Setilement of Investment Disputes, 6 1CSID
Rev.-Foreign Inv, L.J. 462-483 (1991) - p. 464.

™ Tradex v. Albania, Decision on Jurisdiction, 24 December 1996, 14 ICSID Review—Foreign Investment LaV
Journal 161, 178-180 (1999).
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ICSID provides for model claysey s
o the parties 10 record their copgery 3 ¢ mbewi“hdirm,\

: For examg
" sion of future disputes to [CSID i suggested e, the mode] clause for the
b

The [(im'emmmt].mamc

pame of COntacting Stae (herenafer g rciiision or_sgency] of
Investor (hereinafter the "Ivestop® hm‘he Host State”) and name of
Centre for Gent. .

International 3 ¥ conser submi

(hereinafter the " LT Settlement o I::stt.o sl
et €nire”) any dispute gri; ment  Disputes
agreement for sen| PULE arising out of o relating to this

i EMENt by conciliation] foter.
followed, if the dispute remaiy liation] l&.’b!tl‘;&l:on}‘[mj[mgm
il time himit of the of

S unresolved within
o Commission 1

The consent may be directly expressed in the T
agreemen ‘een parties.

yen if the name of ICSID is not indicated correctly in the agreement, but can be inferred that
(cSID jurisdiction was intended by the parties, the tribunal wil] establish such a jurisdiction:

...any litigation, controversy or claim among the parties, in

connection with the construction, performance. enforcement or
validity (of this Agreement), shall be submitted to the International
Centre for the Settlement of Investment-Related Discrepancies, to be
solved through international de jure arbitration under the Conciliation
and Arbitration Rules set forth in the Covenant for the Settlement of

Investment-Related Discrepancies amongst States and Nationals from
Other States.*

In the Agreement the consent can also be expressed through the reference to
another document. In CSOB v. Slovakia, the parties agreed for their agreement to be governed
by Czech and Slovak Republics BIT, which provided for consent to ICSID jurisdiction. The
tribunal ruled that the parties intended to incorporate ICSID clause into their agreement. >

¥ICSID Model Clauses http: f‘{icsid‘w0rldbank_g;gﬂCS[D}FmISﬂV]B‘?MﬁWVEFMOdCICmS&miTWF
§ESIDDocRH

‘ . 66
" Aguaytia Energy LLC v. Republic of Peru, ICSID Case No. ARB/0G/I3, Award dated Dec. 11, 2008, para

" CSOR v. Slovakia, Decision on Jurisdiction, 24 May 1999, 14 ICSID Review—Foreign Investment

Law Journal 251, 268-271 (1999).
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. 28

orded in the multiple documents, and shoulg

mulation” (AMCO v. Indonesiq) 8 In AMCO

ement wig,
the valid form of consen

The consent may also be rec

i : i ique for
necessarily be of “solemn, ritual and unique

y ratified [CSID Convention, but also
full freedom not to do so. Therefore,

referred to ICSID in the agre
the state not onl
the investor, having

established by the tribunal. **

It i also possible for the party which did not sign the arbitration agreemen; s

which signed the main contract, to be bound by the ICSID jurisdiction, depending op ji leve)

Al
of participation in carrying out the contract.
Morocco extended ICSID jurisdiction to the parent ¢

ine this principle, the tri s _
Following this }')I'Iﬂl,l‘p e, the tribunal iy Hahd,;}.
p ompanies.
nns V.

3.1.2. Consent in Foreign Investment Laws

Host State expresses its consent to investment arbitration through the Provision
in its investment law (“offer”), and the investor can accept this offer through Sl’bmiﬂing :
request for arbitration to the arbitral institution,”" by sending a letter to or entering into the

agreement with the Host State, applying for an investment license etc.
The “offer” in the investment law can expressly refer to investment arbitratiop

or to the BIT with the investment provision. Example of the former would be the Albanjay

Law on Foreign Investment:

the foreign investor may submit the dispute for resolution and the
Republic of Albania hereby consents to the submission !her}:uf, to the
International Centre for Settlement of Investment Disputes.™

Often foreign investment laws provide for several methods of the dispute

settlement. The validity of such a consent was confirmed in SPP v. Egypt, with the following

wording of the investment law:

Investment disputes in respect of the implementation of the provisions
of this Law shall be settled in a manner to be agreed upon with the

* Decision on Jurisdiction, 25 September 1983, 1 ICSID Reports 392, p. 400.

¥ Amco Asia v. Indonesia (Amco Asia Corp. et al v Republic of Indonesia (ICSID Case No. ARB/81/1), Decision
on Jurisdiction dated Sept. 25,1983 )para 23.

“ Holiday Inns v. Morocco, Holiday Inns v. Morocco, ICSID Case No. ARB/72/1 (1972), Decision of Arbitral
Tribunal dated July 1, 1973, para. 27, cited in Pierre Lalive, The First ‘World Bank' Arbitration (Holiday Inns
v. Morocco)—Some Legal Problems, 51 Brit. Y.B. Int"l L. 1980, 123 (1982)

“I See Tradex v. Albania

* Albanian Law on Foreign Investment of 1993, Art. §(2).

194

ilr.]wcstor, or within the framework of the agreements in force between
‘he Arab Republic of Egypt and the investor's home country, or within
the frame work of the Convention for the Settlement of Investment

Disputes between the State and the nationals of other countries to

which Egypt has adhered by virtue of Law No. 90 of 1971, where it

(&w]_ap_m, Disputes may be settled throug h

arbitration. An Arbitration Board shall be constituted, comprising a
memberoy behalf of each disputing party and a third member acting
as chairman to be Jointly named by the two said members.*

In SPPv. Egypt, the Host State objected to ICSID jurisdiction, stating that the
ext of the investment law did not contain the express consent, but rather provided a list if the
possibIe methods to settle the disputes, and the separate ad hoc consent was required to
establish the jurisdiction.** Egypt insisted that the ICSID Convention required a separate ad -
hoc agreement through the wording “within the framework of the Convention” and “where it
[Convention] applies™ (Art. 25 ICSID Convention). The tribunal determined:

jurisdictional instruments are to be interpreted neither restrictively nor
expansively, but rather objectively and in good faith, and jurisdiction
wr_[! bg fo!md to exist if — but only if - the force of the arguments
militating in favor of it is preponderant *

Looking at the fact that Egypt did not claim the additional form of consent with
regard to its BITs (which provided the list of possible methods or resolving disputes), the
tribunal ruled that the investment law should not be interpreted simply as a list of alternatives,
but rather as a valid form of Egypt’s consent.*” Also, the tribunal confirmed its ruling by
stating that the “legal text should be interpreted in such a way that a reason and a meaning can
be attributed to every word in the text”, *

However, there can also be foreign investment laws or investment licenses,
which do require additional agreements between the parties. Without such additional
agreements offer cannot be established, e.g. Egyptian law 1989:

The parties concerned may also agree to settle such disputes within

4

SPP v. Egypt, Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt (ICSID Case No.
ARB/84/3), Decision on Jurisdiction (1) dated Apr. 14, 1988, para. 71.

SPP v. Egypt, Southern Pacific Properties (Middle Easi) Limited v. Arab Republic of Egypt (ICSID Case No.
;':RB:’&‘{JG}. Decision on Jurisdiction (Ti) dated Apr. 14, 1988, para. 73.

Ibid, para. 91.
 Ibi
+ 10id, paras. 63-65.
43 1Pid, para. 90,

Ibid, para. 94
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the framework of the agreements in force between the .
of Egypt and the investor’s home country or \vil'lii]n“:]:cAf:lb chublie e “cooling off” period, j.¢. th i i
the [ICSID] Convention. AMeWork o ate arose within which the parties cannot subm; , i.e. the period of time after the
X subm " = i
dis It their dispute to arbitration, ¢.g. US

Mmlcl BIT 2012, Art. 240

It is also important to note that the scope of the aceeptance of the ofy;
c¢r can h
¢

narrower than the offer itself. As in SPP v. Egypt, the forcign investment law Sugge, Provided that six months
: ; i $ ; s ha ; wigs g
several alternatives, however investor accepted only ICSID jurisdiction™, .l the claim, a Claimant may Su‘i'}cmtf:aps:;:q since the events giving rise (0
' . o (a) under the ICSI bmit a claim referred to in paragraph 1:
Moreover, the investment law may include time limits or other [hl‘mmiﬁe fi Arbitration Proc(:g’;::jiizn%mmn and the ICSID Rules of Procedure for
; 4 5 Ry S, provi
the investor’s acceptance. or non-disputing Party arc pal:t ie:: n:.:)e:lh thlfgsl;oih the respondent and the
(b) under the IC b : D Convention;
SID Additional Facility Rules, provided that cither the

respondent or the non-disputi i
3.1.3. Consent in BITs Convention; plng By s g el IR0
(c)under the UNCITRAL Arbitration Rules: or

(d) if the claimant and respondent agree, to any other arbitration

Host State’s consent to investment arbitration can be expressed in the - institution or under any other arbitration rules.”

concluded between it and the state of the investor. S theti
‘ ympathetic considerati
The BIT can contain the expressed consent itself or the promise to submjt so b i 10n to 2 request for ICSID/other dispute settlement
) - . ' i od can also be contained in t e BIT, -3
future disputes, requiring additional submission agreement. meth " s such providing no consent for the establishment
{ ; jurisdiction.
The BIT can provide for alternatives: ICSID arbitration, domesti pfEEetel

' s domestic Courts, JOC, Investor needs to accept the state’s offer for the jurisdicti be establ
. g . Jurisdiction to be establi ’
UNCITRAL,.SCC or other methods of dispute resolution. When there are alternatives, the such an acceptance can yaiasprsssellrongh iniGalion oiilasarts . ablished

BIT usually indicates that the investor, or the party initiating the dispute settlement, may | Some of the BITS require th arbitral proceeding.

e . .

choose the method. Example would be Germany-Philippines BIT, Article 9°°: rty can institute a proceeding. The BIT SRS it e i ekoy A iEh
party € mg. lhe can also extend its benefits onl i

. y to those investors

that expressed consent for the dispute settlement proceeding provided in the treaty. Further.

(1) All kinds of divergencies between a Contracting State and an | 4. Host State may ch .
investor of the other Contracting State concerning an investment shall s ay choose not to accept investments upon its territory unless the investor
be settled amicably through negotiations.

(2) If such divergencies cannot be settled according to the provisions
of paragraph (1) of this Article within six months from the date of
request for settlement, the investor concerned may submit the dispute

to:

(a) The competent court of the Contracting State for decision;
(b) The International Centre for the Settlement of Investment Disputes Similarly to the BITs, multilateral treaties can contain Host State’s consent to

through conciliation or arbitration, established under the Convention — T g )
on the Seitlement of Investment Disputes between States ‘and ent arbitration which needs to be accepted by the investor. Below some of the
Nationals of other States of March 19, 1965 done in Washington D.C.

consented to the state’s dispute settlement proceeding.

3.1.4. Multilateral Treaties

multilateral treaties shall be discussed.
North American Free Trade Agreement (NAFTA®) is the agreement between

the US, Mexico and Canada on trade liberalization and investment promotion and protection.

NAFTA Chapter 11 deals with the dispute settlement and provides that:

- investor must consent before any proceeding can be instituted;

1, 27 November 1985, 3 ICSID Reports 119. .
Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines s
5), Award dated Aug. 16, 2007, para. 305. » QI‘L 24(3), US Model BIT, 2012.

AFTA Secretariat website http://www.nafta-sec-alena.orgfen/view.aspx?x=343.
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estor can institutc a proceeding;

- only inv: _ P,
can be resolved by ICSID (if both the Host State and the S“"rcc

- the disputes . e
10 iti ilitv (if the Host or the Source Spape :
State are parties to ICSID™). [CSID Additional Facility tate s ,

party to ICSID™) or UNCITRAL (the only option available for disputes between Canady g
Mexico); _ |

_ there is a 6-month “cooling — off” period before the dispute Settlemen,
proceedings can be instituted.

MERCOSUR™ is the agreement
ela and Bolivia, which also provides for [CSID dispute scttlement whie

between Argentina, Brazil, Pafaguay

Uruguay, Venczu

applicable (when two conflicting stales, or at least one of them, are parties to ICSIp

Convention).
CAFTA — DR is the agreement between the US and Costa Rica, El Salvador,
Guatemala, Honduras, Nicaragua and the Dominican Republic. CAFTA has a structyre

similar to NAFTA and US Model BIT, providing in its chapter 10 for ICSID, ICSip

Additional Facility and UNCITRAL, and establishing “cooling off” period and institution of
the proceedings by the investor.

Energy Charter Treaty [ECTf’Tis the agreement between the EU, CIS stateg

(except Russia) and Japan in the ficld of cnergy cooperation. Art. 26 of ECT provides for
1CSID, ICSID Additional Facility and UNCITRAL arbitration.

Conditions: Even if the valid consent is given, the institution of the proceeding
can be subject to some conditions: local courts, mediation/conciliation, “cooling off" period
elc.

Withdrawal of Consent: Art. 25 (1) ICSID Convention states: “when the parties
have given their consent, no party may withdraw its consent unilaterally”. This can be
interpreted as even if the consent is provided in the BIT or foreign investment law the state
can withdraw its consent (repealing the law or terminating the treaty) unless the investor
declared its consent. However, if the consent is perfected (both parties consented), even

denunciation of ICSID Convention shall not affect the jurisdictional requirements. Moreover,

when the consent is provided in the investment agreement/contract between the investor and

* As of 24 May 2013, out of NAFTA members only the US is a party to [CSID, Therefore the disputes under
NAFTA cannot be considered under ICSID Convention,

“ Disputes between the US and Mexico or the US and Canada can be considered under 1CSID Additional
Fucility Rules,

 MERCOSUR website hitp://www.mercosur.inmsweb/portal%20intermediario/.

* CAFTA website hitp://www.caftadr.net/countries htm).

" Encrgy Charter Treaty websile hitp:/www.encharter.org
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te, the invalidi
he host Sta1e: ¥ of the agreemen Hself does not lead 1o the invalidity of the
o the invalidity

but rather the tribunal makes the final
greement,

gispute settlement clause {Sc"eﬁtbi]ily Principi)
dcicﬂ“i”mi”“ on the jurisdiction under such an 5

32. personal jurisdiction of ICSIp (“rﬂﬁonepergonaen)

: t fi :
Except for the requirement fo; the dispute to be legal and arise out of an
investment, well as the existence of the consent to ICSID jurisdiction, there is another
. ) ion, there is an
req“i“’mcm of Art. 25 (1) ICSID Convention: the dispute has to be between “a C tracting
een a Lon I

smucrfl subdivision or agency of a Contracting State designated to the Centre
by that Gtate) and 4 national of another Comraaing State™ ¥

State (or any con

3,2.1. “Contracting State”

To determine whether the state is the contracting party to ICSID Convention,

"G aintains the list of its m : > o ‘
jCSIR mel cmber states on its website. * [t is important that the state is a

party t0 [CSID Convention on the date when the request for ICSID proceeding is accepted.”

3.2.2. Constituent subdivision or agency of the Contracting State

Investor can sign the investment agreement (e.g. concession agreement) not
with the state itself, but with one of its entities, such as state, province, municipality or canton
_ state subdivisions or agencies. *

ICSID Convention does not provide a definition of the subdivision or agency
of the state, However, the Convention provides that:

a) subdivision or agency should be designated by the state to the Centre;”

b) the consent by a subdivision or agency:

* UNCTAD Course on Dispute Settlement, Consent, p. 37.

# {CSID Convention, Regulations and Rules https:/icsid worldbank org/ICSID/StaticFiles/basicdoc_en-
archive/ICSID _English.pdf

“List of contracting states and other signatories of the Convention (as of May 20, 2013)
hllps:fa‘icr.id.wurldbank.org;’lCSIIJmemSmIct?roqucﬁl’TprICSIDDocRH&achunVaiE‘ShowDocurrwnl&langu
age-English.

"FICSIII;. Reguirements Ratione Personae. hitp://unctad.org/en/docs/cdmmisc232add3_en pdf.

(* Schreuer, The ICSID Convention: A Commentary, Article 25, paras. 145-149, mflSD-!S% (2001).
" Art. 25 (1) ICSID Convention. The Centre has the list of state designations at hitps:/icsid.worldbank.org/
[CSEDmentScrvlei?rcquc:slTprICSlDDocRH&acﬁonVal=ShuwDacumenl&Mcasum=Tme&lmguage=Engl

ish, _
199 ii’
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- requires the approval of the state; or

- the state notifies ICSID that such approval is not necessary.*'

3.2.3. National of another contracting state

Art. 25 (1) ICSID Convention refers to a national of another contracting state
as one of the parties to the investment disputc which can be resolved by 1CSID, Sy}, a

“pational” can be a natural or a juridical person.
a) natural person:
For natural persons (individuals) ICSID Convention containg such

requirements:

i. positive requirement

- they should be nationals of a Contracting State other than host state on the
date when the parties consented to submit their dispute to ICSID; and

- on the date when the request was registered by ICSID; but

ii, negative requirement

- they cannot be also nationals of the host state.®®

In order to determine the nationality of the individual, international and
domestic laws usually refer to the nationality by descent or by the place of birth. However,
“nationality of convenience” can be challenged by the host state."

b) juridical person:

ICSID Convention contains the following requirements for juridical persons:

i. should have the nationality of the contracting state other than the host state
on the date when the parties consented to submit disputes to ICSID; or

ii. juridical person with the foreign control.””

In the first scenario, a juridical person should hold the nationality of the ICSID
Convention contracting state, except for the host state. The nationality of the juridical person
can be confirmed by its place of incorporation or the head office.”™

In the second scenario, it is possible that the investor is required by the laws of

the host state to provide an investment through the local company, however, the parties may

 Art. 25 (3) ICSID Convention
% Art. 25 (2) (a) ICSID Convention.

“ICSID. Requirements Ratione Personae http://unctad.org/en/docs/edmmisc232add3_en.pdf.

T Art. 25 (2) (b) ICSID Convention. =

 Société Ouest Africaine des Bétons Industriels (SOABI) v. Senegal, ICSID Case No.ARB/82/1, (1994) 2
ICSID Reports, cited in Schreuer, supra note 6, p. 280.
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4

e 10 {reat such a company ag foreign for the
ag

" purpose of ICSID jurisdiction if foreign

Foreign i
i:oulrl'?I & control is not defined in ICSID Convention. The following

. ~an be taken into consideration i i
g b ‘ | ‘nsldcratlon In determining whether there is foreign control:
cipation, voting rights and management”

[
is prcscnt

..cquily pi'lrh of the Company_ 0

3.3.5u bject matter jurisdiction of ICSID (“ratione materiae”)

One of the requirements of Art, 25 (1) ICSID Convention (“jurisdiction”) is
ipat the dispute has (o be legal and arise dircctly out of an investment. ICSID Additional
pacility, on the contrary, allows for consideration of the disputes, which do not directly arise
out of an investment, if at least one of the state parties is the ICSID contracting state’’.

It is necessary to determine what “legal dispute”, “arise out of” and
wipyestment” mean 1o understand the ratione materiae requirements of ICSID jurisdiction.

ICSID Convention does not provide definitions of any of these terms.

3.3.1. Legal Dispute

Dispute can be defined as a disagreement between the parties on the law or

ﬁact."’2

As for the legal dispute, it is a dispute on the scope or existence of a legal
obligation or right, or on the reparation for the breach of obligation.” There should be a legal
basis for the dispute for both ICSID arbitration and conciliation proceedings.

3.3.2. “Arising directly out of”

This phrase has been interpreted as meaning that when the dispute is indirectly

related to the investment, it is outside the scope of ICSID Convention.

:: ICSID. Requirements Ratione Personae http://unctad.org/en/docs/edmmisc232add3_en.pdf.

,, Sehreuer, supra note 13 at 126. - s :
ICSID Additional Facility Rules, Art. 2. https:ﬁicsid.worldbank.orgf’ICSID!SmncFllesffac[htyMFR__Enghsh.

final.pdf
.,HICSID. Requirements ratione materiae. http:ffunctad‘ofgfeﬂfdm’emﬁzad“—m'pdﬁ p-9

3 .
Guide o ICSID Arbitration, second edition, p. 26.
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. 4

The tribunals also clarificd that “directly” does not refer to foreipn di
- " . * INC
Imvestment, but only to the direct connection between the investment and the legal g; l
. Sput
submitted to ICSID. ™ )

Another explanation is that “directly” means “reasonably closely relaged» Wi
. e
investment.”

3.3.3. Investment

It is extremely important to cstablish that potential claimant made g,
“investment” because otherwise the arbitral tribunal, which operates under any procedyrg]
rules, will lack one of obligatory criteria (existence of investment) to establish itsjurisdic{ign
in order to rule on the case.”® Consequently, it will preclude the mere possibility of arbitra| i
proceedings to start.

There is no definition of “investment™ in ICSID Convention”’. From its history |
of negotiations it follows that, as the numerous attempts to agree on such a term failed, the )
absence of the definition was supposed to serve the possible agreements between the states op
what they wanted to be considered as “investments™ between them. The states can include the ‘
definition of “investment” in the investment contract negotiated with the investor, in the |
bilateral investment treaty (“BIT”) or the multilateral investment treaty, as well as foreign I
investment laws of the states.

Nevertheless the situations arise when the tribunal is to make the determination
on whether there is an investment in the case at hand. The most frequently involved rule is the
one in Salini, applied in AFT v. Slovak Republic and Romak SA v. Uzbekistan. However, in
the Deutsche Bank v, Venezuela (2012) only some of its criteria were used, as there is no stare
decisis in 1CSID jurisprudence. The existing cases can only assist in making the determination
on investment, but cannot govern/establish mandatory principles.

In Biwater v. Tanzania (2008) it was established that there is no basis for strict

application of Salini in every case, that these standards are not fixed or mandatory. This case

™ Fedax N.V. v. Republic of Venezuela, Decision on Jurisdiction, 11 July 1997, 37 ILM 1378 (1998), at 1383

.24,
%a?eskoslovenska Obchodni Banka, A. S. v. Slovak Republic, Decision on Jurisdiction, 24 May 1999, 14 ICSID
Review — FILJ 251 (1999) at 275-76.
%Omar E. Garcia-Bolivar, , Special Report on ICSID Jurisdiction, BG Consulting, p 1.
™ No arbitral rules contain such a definition.

further declined the a?piicalion of the four criteria of Salini™, referring to the drafting history
of the jcSID Convention, and determined that establishing fixed and inflexible criteria would
create 8 risk of exclusion of certain types of transactions from the scope of ICSID
(‘unvcrm’nn, could contradict the definitions expressly agreed upon in the investment

Agrccmcmsfcontracis. as well as bilateral/multilateral agreements (BITs, I1As).

3.4. Causes of action in investment arbitration

The most frequently invoked causes of action in investment arbitration are

listed below. These are the typical rights of the investors include in most of the BITs and
FTAs with investment provisions.

34.1. Most-Favored Nation (MFN) Treatment

MFN means that the investor and investment from the state-party to the BIT,
FTA or investment agreement/contract shall be treated no less favorably than the investor or
investment from any third country in the like situations.” This means that there should be no
distinction/different treatment based of nationality in treatment under comparable regimes:
investment treaties of the host state with other states or host state’s foreign investment law.

US Model BIT provides the following MFN clause:

Each Party shall accord to investors of the other Party treatment no
less favorable than that it accords, in like circumstances, to investors
of any non-Party with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other
disposition of investments in its territory.su

With regard to dispute settlement, the investor may invoke MFN violation with

81

regard to procedural rules™, e.g. if the investment agreement of the host state with the

investor provides for 6 months cooling off period, whereas with the third state host state

™ Salini test: there needs to be duration, contribution on the part of the investor, risk-taking and contribution to
the development of the host state. hitps:/icsid.worldbank.org/ICSID/FrontServiet?requestType=Cases
RH&actionVal=showDoc&docld=DC1191_En&caseld=C104
) Most-Favoured-Nation Treatment in International Investment Law, OECD 2004, http://www.oecd.org/daffinv/
nvestment-policy/33773085.pdf. - p. 2

012 us. Model Bilateral Investment  Treaty
BIT%201ext%20for%20ACIEP%20Meeting.pdf, Art. 4

Emilio Agustin Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Jurisdiction (Jan. 25,
2000) paras. 54, 60, 63.

http:/fwww.ustr.gov/sites/default/files/
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agreed to have 4 months etc. However, MFN cannot be invoked to establish j”l'iSdic[.'
on

ICSID if the parties in BIT, FTA, investment agreement/contract did not consent tg j¢ 52

3.4.2. National Treatment (NT)

NT means that the investor and investment from the state-party to e BIT
- ¥

FTA or investment agreement/contract shall be treated no less favorably than the investo,
Stor or

s X . S
investment from the host state in the like situations.

Example of NT clause under NAFTA:

Each Party shall accord to investors of another Party treatment
favorable than that it accords, in like circumstances, to jis own
investors with respect to the establishment, acquisition, eXpansion,

management, conduct, operation, and sale or other disposition of
investments, *!

0 legg

3.4.3. Impairment by Arbitrary, Unreasonable or Discriminatory Measures
Example:

[W]ith reference to the investments of investors of the other
Contracting Party, each Contracting Party . . . shall not impair, by
unreasonable or discriminatory measures, the operation, management,
maintenance, use, enjoyment or disposal thereof by those investors.”®

3.4.4. Fair and Equitable Treatment (FET)

There is no generally accepted definition of FET standard. Violation of FET

was determined by the tribunals as lack of transparency, discrimination, bad faith and
arbitrariness.*

3.4.5. Full Protection and Security

¥ plama Consortium Ltd . v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction (Feb.
8, 2005) paras.195, 198.

®'National Treatment for Foreign-Controlled Enterprises http://www.oecd.org/daffinv/investment-policy/nti.htm.
M NAFTA, Art, 1102

¥ Netherlands-Czech Republic BIT, Art. 3.1. http://unctad.org/sections/dite/iia/docs/bits/czech_netherlands.pdf
* R_ Dolzer and C. Schreuer, Principles of International Investment Law (2008), 133-48.
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There is no generally accepied interpretation of yhg standard
- naard.
In AAPL v. Sri Lanka, tribyng| determin

- ed that thi
b liability of the state, Tiiver is standard does not lcad to

: , 18 an independent fre ® .
. dependent standard requires the state o
i ¢

1.4 6. Expropriation

Expropriation can be defined ag govemnmental taking of the private property. *
Such a taking can be legal and not violate the rights of the investor, fit s done for the public

purpose; in a non-discriminatory manner and is duly compensated for

For example, US Model BIT contains the fnilowing e)tpmpriation clause:

l: Nelthe{ Party may expropriate or nationalize a covered investment
cither directly or

dir _ Indirectly through measures cquivalent to
€Xpropriation or nationalization (“expropriation”), except:

(a) for a public purpose; :

(b) in a non-discriminatory manner;

(¢) on payment of prompt, adequate, and effective compensation; and
2. The compensation referred to in paragraph 1(c) shall:

(a) be paid without delay;

(b) be equivalent to the fair market value of the expropriated

investment immediately before the expropriation took place (“the date
of expropriation”);

(c) not reflect any change in value occurring because the intended
expropriation had become known earlier; and

(d) be fully realizable and freely transferable. *°
4. Arbitrators

The composition of the arbitral tribunal is determined by the characteristics
agreed to by the parties either the parties or the states involved. This is a unique characteristic
of investment arbitration. Two states consent to resolve matters by arbitration, but for one of

the states the actor (normally the claimant) will be a private party authorized by the agreement

S f i i ii 3937 _1990_aapl v_sri_lanka.pdf.

Asian Agricultural Products v. Sri Lanka hitp://www.biicl.org/files/3937_1550_aaplv_sn_tar
* The Full Protection and Security Standard Comes of Age: Yet another challenge for states in investment treaty
arbitration? http://www.iisd.org/pdf/201 1 /full_protection.pdf.

http://www investopedia.com/terms/e/expropriation.asp :
%2012 .S, Model BIT hitp/www.usir.govisites/defiul/iles/BIT%20text%20for!s20ACIER%%:20Meeting pdf
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between the states to make a claim. The private party will also have to consent -‘irw:-.-i['u;un)f o

arbitrate the claims.
~ e etment arbitrations sre consent 15 found in g R
In the case of investment arbitrations where ¢ nd in g b'lalem

investment treaty or similar instrument, the states will agree to submit 1o arbitration in g

limited range of arbitral forums. Where one of the states is also a patty to the ICSIp

Convention. the treaty will often include two 1CSID options:  Full 1CSID or Additiong

Facility 1CSID. Since the availability of 1CSID is limited to situations in which ong of the

state parties to the BIT is also a contracting state of the 1CSID Convention, BITs also

generally provide for another option where the only limitation o aceess is the consent of th,

two parties to the arbitration (i.¢.. the private party and the state). A typical additional forum

is arbitration under the UNCITRAL Arbitration Rules. Other options also exist (eg,
arbitration under the Conciliation and Arbitration Rules of the International Chamber of

Commerce - “ICC™).
When institutional rules come into play, the rules of the institution regarding

the selection of arbitrators and the criteria that the candidate must satisfy are applicable,

Below, we excerpt from the rules mentioned above.

4.1. Number and Selection of Arbitrators

The number of arbitrators that will decide the dispute is determined by the
agreement that the recipient state enters into when it decides to submit to investor arbitration,
Normally, the number of arbitrators is three, although the number could be different.

5. Appropriate Forum
5.1. ICSID Conciliation or Arbitration? Ambiguity

If the investor-state dispute settlement clause refers the parties to ICSID
without specifying if they refer to arbitration or conciliation, this can result in the dispute
between the parties on the appropriate method for resolving the investment dispute.

Such ambiguity can also be interpreted as providing the party, which initiates
the dispute settlement proceeding, the right to select the method, as stated in SPP v. Egypt.

Once consent has heen given "
Convention and its implement
making the choice between th
The Convention Icaves th
proceedings.”

to the jurisdiction of the Centre", the
ing regulations afford the means for
€ two methods of dispute scttlement.
at choice to the party instituting the

However, if to apply SPP v, Egypt approach, it is not clear if parties have the

ght 10 refer their dispute to arbitration after the conciliation failed. Therefore, the partics
chould draft the dispute settlement clause as specific as possible to prevent possible

;unhigumm.

5.2 1CSID Conciliation

ICSID Conciliation provides the parties with the opportunity to reach the non-
pinding scttlement of the case with the assistance of the neutral third party — Conciliation
Commission,

Although conciliation is generally less expensive than arbitration’, it is not as
popular with the disputing parties: as of December 31, 2012 there were only 7 conciliation
cases registered with ICSID under ICSID Convention and 2 conciliation cases registered
under 1CSID Additional Facility Rules.”® As for the outcomes of conciliation, in 25 % of

cases the parties reached settlement,”

5.3. ICSID Arbitration

ICSID provides the framework for delocalized arbitration,” not dependent on
the seat of arbitration and local arbitration laws. However, this framework is only available to
the parties who satisfy the requirements of Art. 25 ICSID Convention (jurisdiction) or Art. 2
ICSID Additional Facility Rules.

" Sppy, Egypt, Decision on Jurisdiction II, 14 April 1988, 3 ICSID Reports 156. )
Investor-State Arbitration Under ICSID, the ICSID Additional Facility and the UNCTAD Arbitral Rules

hitp://www.usvic.org/trade/other/Gantz/Gantz_ICSID.pdf
The ICSID Caseload - Statistics hrtps:ﬂicsid.mrldbank.orgﬂCSIDmenlSerﬂet?mquestTpr

LC?J%DUCRH&actionVal=Ca.s=LoadStatisrics
1d.

ICSID Dispute Settlement Facilities hups:h’icsid.wurldbank.orgf[CSlDa’meScrvleﬂmqnestTW

_(II?ESRH&acti0nVal=Rjghtmec&ﬁomPagc-])isputc%IOSettlemeni"/sZOFacilitics&pngeNaWDisp_setﬂ_fac
ilities,
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v

. provides Schcdlu
e

ICSID registers arbitration requests™. provides model clauses for InVestor.gyy
dispute settlement””, manages fees for its dispute settlement proccedingsgg

and memorandum on the fees and expenses.” Although the fee arrangement by institutigy, -
is

straightforward, it can be hard to predict the exact costs of proceedings since the costs o
0

which i noy
Further, ICSID proceedings are criticized as being expensive for 1oy

arbitrators, lawyers and representatives depend on the length of the proceeding,
known in advance.'®

income countries.'”’ However. it should also be noted that third party funding can be POossib)
e

1o support the parties in the investment arbitration proceedings'®,
ICSID has the list of possible arbitrators and conciliators'®

and can appoint
arbitrators on parties’ behalf if they failed to do so on their own'™

» preventing uncooperatiy,
party from frustrating the process'®’. However, ICSID appointment procedure is criticized g

favoring arbitrators from the developed countries, which occurs largely due to the limiteq
number of qualified candidates. '*

ICSID awards are recognized as final judgments of the national courts'”
There is no review of such awards, except for the ICSID remedial proceedings (interpretation,
rectification, annulment and revision) conducted by ad hoc committee. ' Although, thjg
creates the integrity of the process, it is claimed that there is no uniformity and certainty in

ICSID annulment decisions under Art. 52 ICSID Convention'®.

% Art. 36 ICSID Convention

“ ICSID Model Clauses
request Type=ICSIDDocRH.

% Art. 59-61 ICSID Convention.

» ICSID Schedule of Fees hltps:fficsid.worldbank.orgf[CSIDIantServIet?requastType=CascsRH&actionVa1=
CaseScheduled; Memorandum on the Fees and Expenses of ICSID Arbitrators https://icsid.worldbank.org/
ICS1D/FrontServlet?request Type=ICSIDDocR H&actionVal=Memorandum

https://icsid.worldbank.org/ICSID/FrontServlet?actionVal=ModelClauses&

'% The ICSID Under Siege http:/fwww.lawschool.comnell.edw/research/ILJ/upload/T rakman-final.pdf, p. 617.
! Ihid, p. 616.
" Third Party Funding in International Investment Arbitration hitp://papers.ssrm.com/sol3/

s.cfm?abstract_id=2078358.

* ICSID Members of the Panels if Conciliators and Arbitrators  https://icsid.worldbank.org/ICSID/
FrontServiet?requestType=ICSIDDocRH&actionVal=MembersofPannel
'™ Art.38 ICSID Convention
1% Guide to ICSID Arbitration, second edition, p. 132.
'™ The ICSID under Siege http://www.lawschool.comell.edu/research/IL)/upload/T rakman-final.pdf, p. 612.
"7 Art. 53-54 ICSID Convention.
"% Art. 50-52 ICSID Convention.
'® The ICISD under Siege http://www.lawschool.comell.edu/research/IL Jupload/Trakman-final.pdf, p.621;

ICSID:  Post-award remedies and  procedures http://www.univie.ac.at/intlaw/wordpress/pdf/lape_
010_02 211 225.pdf.
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B e |
MoreoVer, once the dispute is gy |

tted
jurisdiction over the dispute, 10 © ICSID, the Centre possesses
ive :

includip .
€ the exclusiye competence to rule on the

However, there can be gy, eXception: g

sble after submission of the dispute tq ICSID

e _ but only wh, . q
axali .on refuuses t0 comply with the award_ '1? Ao ¥ When one of the parties to
jtratl » 2lthough exclusive, ICSID jurisdiction

conditioned upon the exhaustion of locg| administrative or judicial remedies.''*
1€5.

can b¢ ;
1CSID provides for a greater tra

[U}es' n]ﬂkin:l

114 Also ICSID permits non-disputin

ailable § parties to observe the oral hearings and file

i
] en submissions.”5 ICSID can also pub

e lish its awargs provided that both parties

116 However, it is criticized that ad hoc 1CSID proceedi

sent.
con 1"

ngs are not sufficiently
nsparent and open to public,
tra

Another feature of ICSID is that it js the organ of the World Bank. This factor
could p05itively affect the voluntary execution of the ICSID awards ''®

However, this factor is

Jlso criticized as making ICSID proceedings political !'?

5.4. 1CSID Additional Facility

ICSID Additional Facility arbitration and conciliation can be available in
certain limited situations beyond the scope of ICSID Convention, namely:

- where either the host state or the state of the investor is not a party to ICSID
Convention;

- where the legal disputes do not arise directly out of an investment, provided

""*p. 14 Guide to ICSID Arbitration, 2™ edition
'”An,dl,para.l, . . i
" International Economic Disoute Settlement Mechanisms http:/fcenters.law.nyu.edu/jeanmonnet/archive/
mpers@?fﬁl?-l3-Part-3.html#Heading20.

Art. 26 ICSID Convention

¢ counter-productivity of ICSID denunciation and proposals for change http:/law hofstra.edw/pdf

Ellgademicsfjoumalsfj ibl/jibl_volxii_icsid_wick.pdf.

ICSID Arbitration Rules Art. 32(2) and Art. 37(2).
Art. 48 ICSID Convention.
Jason W. Yackee & Jarrod Wong, The 2006 Procedural and Trans- pa;elnoc;i;tkel;ted Am?:dmy Bts It;” tl‘lle‘
ICSID Arbitration Rules: Model Intentions, Moderate Proposals, " i m TTB!JS' .PEIEWY'
INVESTMENT L. & POL"Y 2009-2010 (Karl P. Sauvant ed., 2010); Cornel M’-“a;‘é, e §0 PEED T
The Value of Administrative Law and Mathews- Balancing to lovestment Tﬁ:{i&ﬁm T
RESOL. LJ. 275 (2010) (dis- cussing transparency in 1““‘“‘*‘1’0,";’;"“’;,,& UK, 2011 - p. 17.
1 SUide to ICSID Arbitration, Second Edition, Kluwer Law In WILT load/ Trakman-final.pdf, p. 612.

The ICSID under Siege http://www.lawschool.comell.edu/researc P
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that host state or the state of the investor is the party to ICSID Convention;
- fact-finding proceedings.'*’

There were 41 ICSID Additional Facility arbitration cases and 2 ICsip

Additional Facility conciliation cases registered as of December 31, 2012, ' These Caseg

were only where one of the states (host state or state of the investor) was not a Party to Iy

Convention.'*

Since ICSID Additional Facility awards are enforced in accordance With the
New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, the
proceedings should only be held in the state, which is party to the New York Convention'2

ICSID Additional Facility is important for the BITs or FTAs where one of the
states is not a party to ICSID, particularly in the context of NAFTA (only between the US ang
Canada or the US and Mexico; for disputes between Mexico and Canada only ad hgg

124

arbitration is available'™), Cartagena Free Trade Agreement (only between Colombia and

Mexico or Colombia and Venezuela)'** and Energy Charter Treaty.
5.5. Ad Hoc Arbitration

Ad hoc arbitration is more flexible than institutional, however, lacks
institutional support. The parties can choose the arbitration rules, seat of arbitration,
applicable law, language of the proceeding, select the number of arbitrators and appoint
them.'?® Recognition and enforcement 6f ad hoc awards are governed by the New York
Convention. '?’

In investment disputes second most frequently invoked arbitration is under
UNCITRAL Rules, which is one of the rules for ad hoc arbitration.'” The UNCITRAL

provision can be seen in multiple BITs, as well as FTAs, such as NAFTA (between Mexico

120 1CSID Additional Facility Rules, Art. 2 https://icsid.worldbank.org/ICSID/StaticFiles/facility/AFR_English-
final pdf

121 The ICSID Caseload- Statistics https://icsid.worldbank.org/ICSID/FrontServiet? requestType=ICSIDDocRH
&actionVal=ShowDocument&:CaseLoadStatistics=True&language=English4 1.

12 1CSID. Selecting the Appropriate Forum http:/functad.org/en/docs/edmmisc232add]_en.pdf (p. 19)

3 Art. 19  Arbitration (Additional Facility) Rules hrtps:fiicsid.woridbﬂn]c.orgﬂCSID}StaticFi]w'
facility/AFR_English-final.pdf

' Art. 1120 NAFTA.

125 Art. 17-18 Cartagena Free Trade Agreement

126 1netitutional v. Ad Hoc Arbitration http:i’fwww.out~law.cmn.l’enimpicsfprojecm—constmction!intematioml-
arbitration/institutional-vs-ad-hoc-arbitration/

17 Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958)
hltp:ﬁwww.unci(ml,orgfnncilmlfen!uncitral_textsa’arbiha':ioanYConvemion.hu-n]

128 < atest developments in Investor-State Dispute Settlement’, UNCTAD, 2013, http:(fum:tad.ﬂm’
en/PublicationsLibrary/webdiacpcb2013d3 _en.pdf.
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' Cartagena Free Trade Agreement (between Venezuela and Mexi

A

an a d'z’ ) )
an

(he states 15 @ party to ICSID).
0
pon®

ic Protection
. Ionlﬂ“c
6. D'P

Diplomatic protection can be invoked for the settlement of investment disputes

s diplomatic protection is at the sole discretion of the investor’s home state. This
\ !

o that the investor cannot submit the di.SpU:e to dlp][)ma[ic protection and in this aspect is
dependent upon the state which can decide not to resolve the dispute. Also

Ho

med

to[a]ly . ) diplomatic
ection can only be invoked after the investor exhausted the local remedies of the host
p o, which creates procedural delays and even obstacles for the investor.'?

state :

57 State-State Dispute Settlement
International investment disputes can also be resolved through state-state

gispute settlement proceedings. e.g. Iran-US Claims Tribunal and International Court of

L 130
Justice.

6. The Award and National Courts

The arbitral tribunal or arbitrator issues an award at the conclusion of the
investment arbitration. The award issued by ICSID where the ICSID Convention is
applicable is subject to an internal procedure under which either party can seek annulment of
the award. If the award has not been annulled either because the time period for requesting
annulment has passed with no party seeking annulment, or if the annulment commission does
not annul the award and if enforcement is sought in a country that is a contracting state of the
ICSID Convention, the courts of the contracting state in which enforcement is sought should
dccord the award the status and effects of a final judgment in a civil action issued by a court
of that state. If the award is not an ICSID Award, the award should be treated like any other

aWard by the court considering enforcement, recognition or set aside of the award.

e

5,
m::’ﬁhnem Protection and International Relations  http/fwww.univie.ac.at/intlaw/wordpress/pdf/87

tment
13 - Protect.pdf. - pp. 345-346
I , PP . :
CSIp, Selectmg the Appropriate Forum hﬁp:[mmmd_org!enfdwsfodmmmcznaddl_en.pdﬁ
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7. Remedies

There are several remedies provided i the 1CSID Convention:
7.1. Supplementation and rectification

Contamed in Art. 49(2) 1CSID Convention, supplementation ang rectificay
lon

allow the original tribunal to correct omissions and errors in the award.

7.2, Interpretation

Art. 50 TCSID Convention allows the parties to receive the explanations and
interpretations of the award by the original tribunal or, if this is not possible, by the new
tribunal,

7.3. Revision

If the newly discovered facts become available, the original award can be

revised, according to Art. 51 ICSID Convention.
7.4. Annulment

Lastly, ICSID award can be annulled under Art. 51 ICSID Convention, ie.
legally destructed without replacing, which will lead to the new consideration of the case.
This is the only way to set aside the award and can occur under the specified number of
circumstances, namely:

- when the tribunal was improperly constituted;

- manifest excess of powers of the tribunal;

- corruption of an arbitrator;

- serious departure from a fundamental rule of procedure;

- failure to state reasons in the award.

it needs to be noted that annulment is only available for the final awards, not
+ NO

- cisions, includi g’ -
” prc""‘""'ry deci including decision on Jurisdiction. 131 Also, annulment takes
fir i

pefore the ad hoc tribunal constituted specifically for the annulment proceeding

ace .
plec If there is an award of the ICSID Additional Facility, it cannot be subjected to

emedies pm\-ulcd under the ICSID Convention, Additional Facility has the separate rules
1c

cetion. revision, supplementation. Contrary to the ICSID Convention, the awards of

ynal Facility can be reviewed and appealed through the national courts

i
f‘i“— ol T

the Addite

Rccﬂﬂ“i'i"" and Enforcement of ICSID Awards
8.

Recognition and enforcement of ICSID awards are govemed by Articles 53-55

,fICSID Convention.

Art. 53 ICSID Convention provides that the award'* is binding and is final, e.i.
qot subject to any appeal except those under Art. 49-52 of ICSID Convention. This means
hat if the party is not satisfied with the award, he/she cannot seek recourse to any other forum
for the same dispute. The parties have a legal obligation to comply with the award, unless it
has been stayed under the relevant provision of ICSID Convention.

Recognition and enforcement under the ICSID Convention differs from the
New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, as
well as from the enforcement of the awards of other arbitral institutions.

According to Art. 54 (1) of ICSID Convention, “Each Contracting State shall
recognize an award rendered pursuant to this Convention gs binding and enforce the
pecuniary obligations imposed by that award within its territories as if it were a final

judgment of a court in that State”. Thus the award itself should be considered as a final and

binding judgment of the courts in the country of enforcement. Moreover, only pecuniary
obligations have to be enforced. Violating the ICSID obligation identified in Art. 54 would
constitute the violation of the international law.

Art. 55 ICSID Convention specifies that the execution of the award has to be in
dccordance with the laws of the state where the award is sought to be executed, including the
laws of state immunity. However, the laws of state immunity should apply to ICSID award

same way ag they would apply to the final judgments of the domestic courts. Usually this

B
Spp v.E s = -
" : BBYPY, Decision on Jurisdiction 11, 14 April 1988, 3 1CSID Reports 131 .
5 gfl‘.llg{gu()z) States that award includes any decision interpreting, revising or annulling the award under Art. 50-

Onvention,
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I CONSENTIMIENT O AL ARBITRAJE CIADI FUNDADO EN UNA LEY

mean : ; -

s that only state property, which serves commercial purposes, can be il
H0Jeey

ly

enforcement,'®

It should be noted, however, that the proceedings discussed in this goy;
lon a
e

not applicable to the ICSID Additional Facility awards, the recognition and enforegy,
cnt of

which are governed by ICSID Additional Facility Rules' and which can be appealeq
Unde

T

the grounds of the New York Convention on the Recognition and Enforcement of For
Cign

Arbitral Awards,'

13 [CSID. Binding Force and Enforcement. http:/functad.org/en/docs/edmmisc232add8_en.pdf.
1 ;CSID Additional Facility hitps://icsid.worldbank :
1% Comvention on the Recognition and Enforcement of Forcign Arbital A

h{tp:_f!www.um:ilml.org;‘nncitralz‘enluncitral_lcxtsa’arbiu'aﬁomNYCmvcmion‘hunl.

< oFiles/facili ish-finalpdf
org/ICSID/StaticFiles/facility/AFR_English- pdf( s

..m- :

EL

Séhastien Manciauy!

1. La determinacié ;
recurso al arb‘lifrl;ll daﬁnn?tu?:"“‘ d:ridica del articulo de la ley que estipula el
internacional, i i acto unilateral que produce un efecto
gl:\ B rZ'ana LaI ln}gprctamén del articulo de la ley ch scp:-cﬁir: al arbitraje
conlrat-m"" 2 - U:; acion comlraclual sometida a Jas reglas de interpretacion de los

8721 regla de interpretacion principal: andlisis gramatical. 2.2. Las

reglas de interpretacion subsidiarias- i
s B o idiarias: ¢l contexto de claboracién de la ley y su

1. Al momento de su entrada en vigor el 14 de octubre de 1966, que pronto serd

sincuentd afios, una de las més grandes originalidades de la Convencién de Washington, que
cre6 el centro Internacional de Arreglo de Diferencias relativas a Inversiones (CIADI), pasa

casi desapercibida: la posibilidad que el consentimicnto al arbitraje CIADI sea expresado en

dos actos por separado. Vale la pena destacar que esta posibilidad no surgia explicitamente —
i surge hoy en dia = de la Convencién de Washington, la cual en su articulo 25 se contenta
4e anunciar de manera clésica que el consentimiento de las partes debe ser dado por escrito.

2. De la misma manera, las primeras explicaciones dadas con respecto al sujeto
del consentimiento al arbitraje por el parrafo 24 del informe de los Directores Ejecutivos del
Banco Mundial acerca de la Convencion, sélo otorga informaciones clésicas. Se hace
referencia a instrumentos conocidos de recursos al arbitraje que son la cldusula

compromisoria y el compromiso: “el consentimiento puede darse, por ejemplo, en las
cléusulas de un contrato de inversion, que disponga la sumision al Centro de las diferencias

Juturas que puedan surgir de ese contrato, o en un compromiso entre las partes respecto a
una diferencia que haya surgido”. Pero, el lector atento que insistio en su lectura encontrard
luego un desarrollo revolucionario en 1966 y que sigue siéndolo hoy en dia : “ EI convenio
tampoco exige que el consentimiento de ambas partes se haga constar en un mismo
instrumento. Asi, un Estado receptor podria ofrecer en su legislacion sobre promocion de

inversiones, que se someterdn a la jurisdiccion del Centro las diferencias producidas con

motivo de ciertas clases de inversiones, y el inversionista puede prestar su consentimiento

mediante aceptacion por escrito de la oferta”.

1 , o .

Esta es la versién mejorada izada d nencia presentada en el VIII® Encuentro Internacional:

y actualizada de una po I d ‘

Comercio Exterior y ;,,,'L,.s;é,, Extranjera, organizado por la Union Nacional de Juristas de Cuba, La Habana, 17

:Lé]g de octubre de 2011. El autor agradece a Esteban Perrotti, por la ayuda prestada en la preparacién de esta
Icacidn, )
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