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by a summer sesearch grant from the University of Miams Schoot of Law,
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18 See Gar

21, See Harri

22. 3ee EEG,

23, Merhior Sav. Bank v Vinson 477 118, 37. & ¥

be predicated on harassment that does not affsct

Ko e

11.8.C. § 20008e-5ig), () {2012y, 42 U.8.C. § 1981a(b¥3) (2002}, Limits on compensatury and punitive
damages range from 350,008 for emplovers with 15-100 employess 1o $300.000 for smplovers with over
300 empioyees. Civii Righis Acr of 1991, 42 US.C. § 1981ath)(3) (2002). | Riewslialion 18 a separate
offense from discrimination under Thie ¥il. an emplovee need not prove the underiving claim of Isexual
harassment} for the retaliation ciaim 10 succeed.” Sullivan v. NatU'1 B B, Passenger Corp.. 170 F3d 1456,
159 fiith Cir, 1989). The employes may make siamiory ciaims for emplovmen discrimination and
waorkers' compensanion, as well as state fort and criminal law claims. /4 One resul of the expanding
haseline may be to foree plaintiffs 1o purtve state font theories more freauenty
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summary iiidgﬂé‘li for ihe empioyer,
;"a,i;h the emplovee found her work
soned that mgma not
sassociate nerseif from ihe harasser,

4 not rsseive the extent 10 which the
i €3 3 se'zéer-baseﬂ perspec-

d pught to be based on the
oraies ibe ‘fﬁmaie esrspsctive. w2
n ?;sp.sgrz v. Brady.'” It observed
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hiat it was sexually harassing.” T il

Il i S Sn
one, and ieff town o1 10

ber 5 card and 3 sinoet . hrsa o
e 4 CATG anG 3 31Rgic-spaceq, infee page

i know that vou are worth Kiowing w

i
enjoved you so much over these past few

> B
Experiencing you from © so far away . .. -D
1wo people who have r even taik

188 Id. a1 1450,

190. /£, at 1457.

19}, 12 2t 1455,

192. Burns v. MocGregor Elec. Indus,, 883 F.24 5839, 964 (8h Cir. 1993} {adopting reasonable woman

fcm:zia&er}- Andrews v, City of ‘Péaii &eiaahsa, 895 F.2d 1469, 1485-86 (3d Cir. 1990) (“Obscene
iangusge and pornography quite possibly could beregarded as %s'g?ié" offensive to 2 woman whoseeks to

deal with her fellow employsss . . . with professional dignity” . . . [alithongh men may find these actions

harmless and innosent.” {quoting Bennett v. Corroon & Black Corp., 843 F.2d 164, 106 (5ih Cin 1388y
ee discussion infra Pan Y on scholarly eriticisms of reasonabieness.

i9%, @24 F24 872, 878-72 0th Cin. %9"‘}

194, fd 21 878 see Trowe v, Wikel ommsmeaacas Sys., 103 F3d 897, 900 (9th Cir. 1995)
{explaining that there is no conflict between 2 standard that takes into account “the perspective of a
reasonabie person . | . with the same fundamental characteristics a8 plaintiff 7 and the Supreme Court’s
decision in Harris).

193, Eillison. S24F2d 2 8?4

196, .id.
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20021 . SHIFTING ?AR&METE%S\ 833
such intense sparks.’”’
Fitison reacied by reguesting her supervisor either ransfer her of Gray and

eveﬁmaﬁy Filison filed suit. The district court granted summary judgment for ¢ %1?
ﬁﬁsiayer, finding that Gray's conduct was “isclated” and “ée?uﬁsiy trivial.”
The Ninth Circuit reversed, holding that a reasonable victim {or woman) s:a:méé.

consider Gray's conduct sufficienily severe or pervasive io alier a condition of
her employment.’” Althou ";{‘; ray could be porirayed as a “Cyrano de Beigerac”
irying io “woo Ellison with his words,” her reaction was not unreasonable in ight
of the ineguality and coercion many women ;ﬁsoca ate with unexpecied aad

@
£ %
&
1A

icome sexual 099&11(:3 inthe wer}‘{ﬁiass.

o 45 i

”ﬁ*e court reasoned that “2 sex-blind reasonable person standard tends 1o 52
male E};ave‘;‘z and iends o sysicima ﬁ»az‘v zgi;ﬁgu the experiences of %s‘ﬂea.’.‘ o
The Court Sbserved that "Amemaza women é’savé be.e"; raized in a society where
rape szfi(i sex-related violence have reached ﬁﬁ?f&,ﬁiﬁ'ﬁ&ﬁ fevels... womenasa .

‘group tend to hold more revmcqve views of both the situation and t ‘y?f«* of
relationship ia which sexual conduct is 2ppr ropriate.””

The court noted that the seaaeﬁah’ig:zsss inquiry is not static, and mug the Tiile

3

M'n

Wi standard of accepiable behavior would change as reasonable WOMmEn's Views
change.”” Such a d}fﬁ&ﬁ"’fi "‘,a wlard b :;;eaé,sss she recognition of hatassment and
could reclassify conduct as aﬁ%a ! “even when herassers do not realize that
their conducs creates 2 hostile working environment . .. because Title Vil s nota
fault-based tort scheme.” %

Howsver, 2 number of couris have declined to accept the Teasonabie womal

i1

2 3 £ I - 3 . 371 H 53 205 -5

standard and have focused instead on a reasonabie po rson standard.” The Fifth
s . s - e‘ P

the reasonable woman's peispective 1s e

Anv lesser siandard of liability, couched in terms of coaduct ihat
y wounds or offends but does not hinder a femaie employ-

weould not serve the goal of eguality. Is fact, aless
onerous s%.ar; tard of liability would attempt to insulate women from

3

®
o

M

1.

=
{3
£
[N b
el
£

T 197 M

198, id. a1 876,

10D i =t 880

209, Eliison, 924 £.24 31 880

M1, 202, i4. 2t 879,

2. 4. at B9 5.9 lquoting Kathryn Abrams, Gender Discrimination and the Transformation of
Workplace Nsm:s 42 ¥AND. L. REV. iiSo. 1205 (i985). ‘

283. id. 21872 n.1%. . ’
04, id 21 880, K ' ’
205, Watkins v. Bowden, 05 F3d 1356 n2Z2{1ih f‘;r. Egs’ﬁ {holding that the district court did

not orr in iastucting the jury asipa "'easamma person” standard, rather tban a “reasonabie woman™
 standard); DeAsngelis v. El Paso Mun. Police Officers Ass’n, 51 F3d 391,594 {S;.‘% Cir, 1995) {"Thatestis
an objective oue; aot a standard of eﬁenss ioa msonabie womah ™).

‘
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sveryday insulis as if they remained m ;,éeis of %sczs:ﬁaf z%ifﬁﬁ,‘;;e, Cas

i

The Idabo Supreme Count sefused to apply a gender-conscious siandard in
Fowler v. Kootenai®® 1t reasoned ahat sascn a stanaarﬁ wauid a0t cn;v undui‘

s o "Qv’idﬁ. 2% The Fifth, ;:igﬁﬁ’i and

H cned that an objective test would preclude

emphasis on the view of the reasonable woman. O .

In Oncale, the Court, while not expressiy rejecting the female perspective in

assessing the asaﬁab%ﬁ'zﬁas ﬁs:guér;-f; reiterated the bi "’a;eé stanﬁam ﬁseg éa .
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of 2 re&Sombz’e Bﬂi’*;..;ﬁ. in the gusﬁ :’f s position, £9ﬁ$§ i g axi &ie c:rcz: n-
stances.” "*'' The “reasonable person” ingoiry appears 101 _;z serve the obiective
9 ettt e
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m his or her knowledge of the views uf u‘:ﬁ 2VErE
he Oncale Court added that this viewpoint reﬁ_ ires
3 At & s P’ Zi3 =
1on sense and sensilivily to the social coniexi.” ~ For
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PR 1 PO x . % g nae ateicias = L
ould reasonably be experienced as abusive by
alat Bark ar §f o 924 3 P
maie} back at the office """ As discusged in e
206 Dedmgelis, 51 rSd at 393
207 9189241185, 1189 (ﬁca;-w%%%}.
208. id. (emphasis added - -

208, Warkins, 3{}5 F.?d at 3"56 n.22 {boiding that "; 'suli:‘ﬁ court did not eir in msm:c ngt ?’e j 3Ty 88
10 & ""reasonabie person” 5 ik 4
{“The test is ar Objﬁﬁ§s'r one, aot a smaaa :af aﬁgﬁs’ z o a “""sz&gie wﬁl;s&" I acmm Gii}mmg Y.
Simmons thdus., 21 F34 168, :

210, Oncale v Sundowner Offshore Se;'vs., inc,, K

,,
.n
ot

23 U.S. 75, 81 (1%98) {citing Haris v. Forkilift Sys., -

inc., 31 Qﬁ.‘) 1743199330
Zit.
12

212, Sze, 2.2, Mendeza v. Borden, 195 F3a 12T3. 1278 (11th Cir. 1999) (Barkett. .. dxssennpg\
(citing Smith v. United States, 431 U.8. 291 (1877} '
243, Oncale. 523 U.S. at 81, ,
214, 4. Cf Gebserv. Laac Vista Indep. Sch. 5.55 ., 524 U.8. 274 {1998); Davis v. Monroe County Bd.
of Educ., 526 US. 679 (1599 (e=xpiaining the Supreme Court’s perspective on the social context of
ciassrooms and the Hability of school districts). Those cases established that piaintiffs can only coliect
money damages from me;f school district under Title T if 2 school diswrier official with authority 1o
instimate correclive measures has actual notice of, and is deliberately indiffersnt 10, the harassment.

HeinOnline -- 2 Geo. J. Gender & L. 834 2001-2002



2002} SHIFTING PARAMETERS -~ 835

foliowing section, this coniext ana%ysas has ihus been used io reinforce coliective
AsSumMpiions ¢ é.’ offensiveness, and has led to problems in determining whether i
reinforces prevailing levels of discrimination in paﬁﬁ;.a;aa* trades.

e

The “social context” an a%ysis has recently accorded profane of mxg&f condu

ct
greater protection in blue coltar work Pﬂv;egmeﬁs. For instance, the 'Z% nth -
Circuit it Gross v. Burggraf Construction Co.>'® used the social context to shield

profanity on a construction site fiom
" must evaluasie Gross” claim of ge?é ismﬁunat:eﬁ in the coniext of a bs*eeg
cotlar e';vgrmmem where crude language is commonly useﬁ by both maie and

female employzes. Spee i— that z;‘gi be offensive or unaccepiabie in 3 prep

school faculty meeting, or on the floor of {Zufigsss. zs Eﬁ%"f&ff:} in ot} %sr work
environments.””’® - B -

smasyzzfei«szso~ v .zfﬁ;z" the 8¢ :fs‘zﬁ?ii‘féhi; ’f:aﬁsi‘ﬁe?éé‘ %%xe sogial’
: 5] to determine that sfe;&mi%f was. noi harassing where it is
“gcornronplace in cerain zc;E and mere ﬁfi»i’s ‘than pot, when these eﬁpsés--
sions are used . . . their use has 5o Q@E}EQCAJE whatsoever w*th the sexual acts

o
o
!nll
&
=5
&
8§
,'"‘

cif % coniexi shou S

soc H

protect crude and offensive behavior in some environments bui not in others. In
Williams v. General Motors Corp.”" the plaintiff alleged that one employes
“constantly used the ‘F-word” ” and made disparaging e "ﬁﬁxks about wome en 22
Her supervisor allegedly jooked at her breasts and said, “You can fub up against
me anytime.””’ He also said, when she bent over, “You can back sight up 1o
me."?? On another occasion. the supervisor put his amm around her neck and

Gebser, 524 115, at 290 Peer hamssment, 1o be actionable, must be “so severe, pervasive,
ohiecsively offensive that it effectively bass the victim’s access toan educational cpporiunity or benefit)
" Davis, 526 U1.S. a1 633. The Coun held that under the language of Tite IX, schools et receive federal
funds may be held Hable for intentionally aliowing a student 10 be sa?;‘,ec% 1o discrimination. id. a1 832. 1t
- swated, however, mat damages are not available for simple t&.smg and pame-cailing, even where these
COTMERIS g %%Jercsas in gender. The behavior must be seri s::m:gis > have the sysiemic sffect
. of ceﬂymg ‘ae victim equas asc::ss 10 an edueational pmsram or aci,my id.

In Gebser, the Coust held that damages are not recoverable for teacher-student sexual harassment in an
irepiied private action nader T aﬂie X uniess a schooi district offivial, who 2t 2 minimum has the authority
s institute corective measures on the district’s behalf, had actual notice of, and was defiberately
indifforent to. the teacher’s misconduct/Gebser, 524 U.S. at 260,

Z15. 53 F34 1531, 1538 (10th Cir. 1995); ses also discussion, supra Fan B2

216 ;’d : . '

217, 125 F34 408 (7th Cir 1997). - N

218, 1d, atdh1-12. ' :

218, 187 F3d 533, 564 (6th Cir. 1999).

220. . 2t 559

223, Id = 5684

222. 14

‘GeinOnline -- 3 Geo. J. Gender & L. 935 3001-2003

2 Gnding @ of harassmient, & swated, “{1’9' e



234 THE (380RGETOWN JOURNAL OF GENDER AND THE LAW {Yol. 11i:809

feaned his face 3 ga;ﬁ si hers, while making a sexuai remark.
The appeliste court reversed a grant of summary judgmeni fof ihe dﬁfenﬁaf‘f

empioyer. It found that the allegations, taken as & whole. raised a question 2s io
whether the, plaintiff was subjected o more than “genuine but imnocucus
differences in the ways men and women routine Eg aiez.eci.”z‘é :.xammmg the =
social context, the court refused to follow the view th

A woman who chooses 10 work in the male-dominated iradeg
relinguishes her right to be free from sexual harassment; indeed, we -
find this reasoning 1o be siiegécf»:é. ‘c cause i means that the more
hostile , the more prevalent the sexism, the more
difficult it is for a Tide Vii g:?.;m‘ff io prove ... a hostile work -
ine

envir ,mezga, Surség,f women wf:sﬁng in the trades do not deserve less
B w 225 :

sx .

orking in a courthouse,

These Oﬁ!ﬁ‘ﬂﬁa demonstrate different views of Title Vil as either wransforming

the mores of Amer ican workers, of © rein f orcing exisiing social mores by
excusing behavior in particular environmenis.”?® The Cousrt’s n scognition in

Oncale that a2 smack on the buttocks would be sbusive in soms environments, but
not in others, appears o aporove of the latter view. The social context analysis
,Gfx,éiay dim min iishes recovery for nonphysical conduct ¢ é vulgar banter becauss 3
i intiffs i eni suils are blue colla
is in keeping with othe

insufficientiv hostile o

u-; M'g

™y

e suificiently severe of
o ay'neﬁe am creaze an

23. id

24, Id. {citing Oncale. 523 11.8. 21 81). ; . 4

225, Whiliams, 187 F3d at 564, The court aiso found that the districi coust misconstrued the

requitements of the subjective test in Harris, when i found that the plaintiff was not subjec %%*feﬁr

?af?ssazi because she took the supervisor's comments 1o be a joke. “3impiy put, humor is not 2 defense
er the subjective test if the conduct was unwelcome.” 4 at 565, The court reitersied ihat the

sun}ac;we compensn? merely requires thet the harassment make it more diffiealt 1 do the job. /

225. See aiso discussion infra Pan V.

237, See niiano & Schwab, supro note 76, a1 549 (observing that in 2 stady of 850 fedomt decisions
Over a ten year period, thai plaintiffs in sexual harassment sulis were disproportionately blue collar or
clorieaf workers). " ’

228, Meritor Sav. Bank v Vinson, 477 U.S. 57 87 {1985).
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%féz, in order o be pervasive, the iﬁﬂifmﬁis must occur reguiarly or in wi’:ce"i
However, conduct that is sufficiently severe, such as a single incident of sexua§ '

assault, may alter the plaintiff’s conditions of employment without repetition. 230

As discussed a*‘"‘a='e, assessments of “severity” and mildness employ mderiyz g

assumptions of reasonabiencss and the social coniexi as excusing or toleraty ng-
harassing be i'= vior. The following will summarize recent cases on both’ s;ées £
the current baseline of actionabie conduct.
A. Conpuct QUALIFYING A3 PERVASIVE OR SEvERE - -
i. Constant Sexual innuendos and Humiliating B L‘_'pﬁﬁﬁ{s
Numerous couris E‘z found that a constant barrage of sexually charged
innuendos aﬁﬁ sexually onenied pictures would gualify as z:reatmw a hostile

‘working environmen ?Eamiszs aliegmg harm from "msgfa:}%y and’ graffitiin
agdition to personail zeﬁ se:s;ﬁgi )Ci}:ﬁﬁﬂﬁ‘i‘ e ﬁ%sr@heimgag y successfzsi n‘
estab, ;s%;zi*g actionable harassment.”’ ‘

For example, a ﬁezz‘aﬂ}ﬁ’s sile work environment was um}eau ina ﬁi}x

department when male officers subj eczeé ﬁs nale ;‘3&:& ifﬁﬁsi‘ z;‘ieﬁchgfez

sexual and obscene innuendoes and incidents aimed at her on the basis of sex.”™
Similarly, a daily and constant siream of sexual propositions, comments and
gestures, inchuding asking the plaintiff for oral sex. was sufficient 1o constitute an
actionable hosiile working environment.””

The use of particularly bumiliating epithets, though sporadic, may also gualify
as actionable conduct. In E.EO.C. v A. Sam & Sons F‘mauce. Co.7* the court
held that an employ fleda™ re” ‘Occasions in one month

“ 379, Bur see Carrero v. New York Chny Hous. Auth.. 890 F2d 569, 578 (2d Cir. 1989) (“A female
employee need not subiect herself (0 an exiended period of dem ﬂ?g and degrading provocation before
being entitled to seek the remedies provided under Title VI, It is not Zt iszzg e sexnal inpuendos,
slurs, yerbal assaults, or obnoxious course of conduct lasts. The offensiveness of the individual actions

sher su m actions are pervasive.”).

B
complained of is aise a factor o be cms;eeuz in determining whether
1995) (“even a smglﬁ incident of sexaual
E I

d ciearly creates an abusive work

TE
i

239 See Tomka ¥ . Seiler wﬁ“ﬁ s, :.,—u kY Bad i29_,. 1303 { d Cir.
assanht sufficiently aiters the conditions of the victim’s employmen
eaviropment for purposes of Title VI Rability™). :

231. See juliano & Schwsb. supra note 76, a1 589 eobsemﬁg n success rate of 843% over ﬁ'te ten year -
period surveyed).

232. Sanchez v. City of Miami Beach, 72&? Sazpp, 974, 977 (S.D. Fla, 1939).

233, Bamna v. City of Cleveland, No. 96-3971, 1998 WL 939884, at *I (6th Cir. 1998} (The harasser
aise sgueezed the plaintiff so hasd thae h»; breasts were “crushed,” wh;lo: whispering “We're- fnerés

aren’t we honey?). ) O
234, 372F Qupp 29 (WDNY. 1924) .
235. Id. 2t 35. The sisiements included: “whore, what is the amount?; g:r%s in the office wers “whores

and il ftheyi kﬁpw bow 1o dowas F—i™; and “’aamsng but a linje whore, just a whore™ in the Pmpiuyﬁs s
pms,.n e Id 213

HeinOnline -~ 3 Geo. J. Gendar & L. 837 2001-2002 .



were repeated and severe.
1 amomea ihe emplove

238 3?9 F%d 1408 (10th Cir 1997
;J,, id st 1414

246 Camern v. New York Chiy Hous. Auth,, 800 F2d 568, 577 (2d Ci. 1989 (observing that “as

Carrero’s nmrmedinte superior and chief evaiuator. he held a position of power over ber thai in

Uninfmline - 2 foos T Qardox 1 @30 ancr ooow
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26021 SHIFTING PARAMETERS

B ConpuCT BELOW MiniMaL OFFENSIVENESS

he Suoreme Count recently enunciated ibe St:i’iﬁﬂbi'zebh pecessary ic saiisiy a
3 3 : H 2487
&

baseiine of actiona Schooi District v. Breeden.

where it held that n0 7235003018 1 n could have believed a singie allegegly
harassing incident violaied Title VIL™® In that case. the plaintiff’s male
Qﬁ@r’*’vémr met witd i 1o review ihe US?CﬁOEUE‘EP
ayaluation reporis ¢ applicanis’ reporis disciosed
that the applicant lz i o ; I hear making love 0 you is
like making love to the Grand Canvon.” The plaintff’ 8 supervisor read the
comment sjoud and stated. © ‘1 éeﬁ?z know what i t means.’ The other ems‘icy”ﬁ

. and 130lated 'fz
not amouni o éésc ;aﬁaze; “ha:zﬁe in ‘“zi’
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263,

e _ ma Ced LD Tk Fe 1OGEY .
265 IS, /r-F?d 1164, 1168 {Tih Cir, 1996} {omphasis

en insufficient to establish a hostile environment
claim. In ‘?ve;z,.e* v. £ nret’énu af:’%s To., Ine., $17 F Supp, 640 (W.D. Wis, 19Y5), the distiict vourt
gramed summary wemem for the defendani. finding no same-sex hostiic environment. where ihe
conduct invoived rubbing the plainiiff's leg under the iable wh 1§e “ ,ak ag adoringly” at the plaint

,1.

tefling the plainiff he looked handsome. and rubbing the plaintiff's shouiders whiic asking, “What k md\
of things do you think are preity?” The incidents oocurred over a twu-day peniod and did not conlinue
after the emplovee ld the represealative o siop. Fhers was aise no evidence suggesiing ihat

representative’s behavior nnreasonably intorfercd with the cmployee's work performance. /d. a1 64445,
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s

statements insufficient as 2 matier of law to support a Titie Vil hostile work

enviropment € %azm.zﬁ The gz&‘*wf‘ co-workers made the foliowing remarks:
{1} *We's £ is office cry like a baby;” {2} upon seeing &
buxQom WOMmaD in a company magazine. “Why don’t we have z.aieb as;s&aﬁts i "ét
that7":{3}a qa;esizm ey z "fe as to whether she wouid be a “mini
van griving momn wd {4y a t 1o the plaintff 1o “go home and §e ch
{her] husband’s si i‘g:}&e ile wife.”™" Following Baskervifle, the
court found that the plaintiff fal » establish that she was vgled. fiiied with, or
inappropriately touched. ?afisrs@yea ACCor ding ic the courl. the COMMEnts wore
neither vuigar nor obscene; thus the plainiiff at most had stated an uﬁrec:ﬁve-aﬁie

cisim for mere unpleasan 555_209

Similarly, in B;‘emggs v i’é'tmpaé‘fz‘ﬁ f’f"pem Ass’n.”"" an alieged daily dispiay
of sexu ié)f provocative pécmzzs in an office. together with a 8 *nge incident ©
i T over a three- i ¢ create a sex-based hostile work

one ﬁgiciuug nude men. w
> bulietin board. The Sﬁﬁ&’iu
nier conid noi reasonably be
tiff presented

: see alse Indsst v. Freeman, 164 £.34 25
sexual comments and sexual vsza ys, during 4 conve
harassment. The “vuigar remarks and innuendos (about his own anatoiny) were no more offensive than
sexual jokes reguiarty 10id on majorn wym' televis }

270. 192 F3d 310 (2d Cir. 1990): see ?’wm V. Se‘-.aﬁh Shaw. ‘:arvea&:e: & Geraldson. 2i2 F3
976, 677 (7th Cir. 2000} {Anding that picrures in s “Frederick’s of Hollyweod’ * catalogue and a book wit
nictures of women in bondage arsc; béac‘ ieal he* did not rise 10 the level of sexual harassment.

27%. Bremnaon, 192 F3d4 st 313

272. id- see Quinn v. Green Tree Crefiit Corp.. 159 F32 759. 768 {24 Cie. 5998) (holding that a
supervisor ailegedly teliing employee that she hud been voied the “sleckest ass” in the office and
deliberately wouching her breasts with papers was not sufficienily severe or pervasive {o creaie a hostile
work enviroamenti).

773, DeAngeiis v, Bl Paso Men. Police Officers Ass'n. 51 F.3d 591 (5th Cir. 1995).

274, 168 F34 871 (St Tin. 1999)

275. i at 874,

. 264 ¢Sk Cir. 1999) {Four episodes of crude

nsufficient i show aciionable

D“Cl‘

C

H
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the plaintiff’s dress.?’® He also attempted to look down her clothing, touched her
arm on several occasions, and said, “here’s vour seat” while patiing his lap at an
office meeting.””’ The plaintiff affirmed that, apart from the above instances, she
had 2 friendly relatiopship with the co-worker.

The court began by observing that “Title Y1 was only meant {0 bar conduci
that is so severe and pervasive that it desfrovs a protected ciass member's
opportunity to succeed in the wsfkpiaca.”m 1’11;5 stand dard is far harsher than the

more difficult {for the

in which he touched
Shﬁiﬁ’!e? i's 2rm, aft&eag}z ﬁz-_: z}cﬂzm'eé fﬁifﬁ’ﬁéf&‘éf“:}’f&?’ a per zaa’ af rzm«s. were
ne Dy - S
V-3 2,

wigore's conduct iﬁ%ﬁ‘s (&1

performance.”®' The cournt
niaintf’s wsrkp!acc competence.”

By é"ﬁéasng each epi Qés E’“e Q{}a.s:?" required each ncident to rise o the ey
of “severity” even though “pervasiveness” does not require such 2 showing fz}z
each incident.?® This éés“ggrﬁgazleﬁ method rabs. the incidents ef heir

277, id
278, i at §74 {citing Weller v. Citation 01 & Gas Corp.. 84 F.3d 191. 194 (5th Cir. 19964 cent.
INRS Y e

83 !g §eﬁ alsa O’Rouﬂce v. City of Providence. 235 F3
disaggregation method of analysis when assessing the pervasiveness
284, Meritor Sav. Bank v. Vinson. 477 U.S. 57. 67 (1986}
283, 193 F3¢ 12381 1th Cir 1999),

ist Cir. 200%) {reieciing the
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SHIFTING PARAMETERS

2R o
= £ 8 .
© B} Y] Lo
P 2 m M.w P
< 1} -4 Yo . m mu
£ ERR- E 5
Vo= F p] s ] = T
« & by . { = 5 .=
S a .. 8 £y Rg : & 20
[#) 0 e 03 o ot by o s
= 2 B8 =G DR ok Z B g S8
& £y & 3 A g £ & = &= =
& - £y - Y m £= (3] e =0
b ™ v mw a8 ) o . 3] O 8 Q
© C = g & @ g SR < o B«
= - §r 29 =oga e c g v g -
: : 3858 F8°13 ciEiey 2z
= el £ L) * S o] % . bped b
a“ o Q.W RS et 4 oy o . a0 plert ol
v by 3] Ty ) ]
o EH Y W= : s B R o : -
Q " ; " L _ =t =
L 31 ¢ R : & . 8 N g
= e " o m & - N RN
7] ek s ol k) T & & .,
a 1 % & 3] h o= A N - o 5
43 oy a et 4 o v -l .
& C IR . =
o ; o F- @ S m m
o w0y “ 0 5
; o = s = b §
S 8 g H = oy
_e P 5 g £y
Sy 5 q 8 EEE
2 - g vz
[ 4 of R
. Tunt o -
o & oo m,, 2 A
ﬁ ; - B A (&wm >
@ 8o D
- 0o v =
E & JEE
e : KA
A g SE2
. : = - E
[ i e -
Py 8 R
- - W L v
. o & 28
m.,. om - o
R R R e
SE §RErEsE
N ™ S [ IS I .W .n..lm
PO AR S
§@ W Rl m HE R G Z
., —t ot R 4
THRIIJTTREE bW
P KO il SR TR 1
ot wo R RO GN O GN OGN &
P IR B T B S AT I S Y o Bie) Mm
gk

T Gendar

2 acen

UpinOniina



844  THe GEORGETOWN JOURNAL OF GENDER AND THE LAW [Vol. IH:209

leerin g.77294

The dissent observed that Congress specifically amended Title VII in the Civil
Rights Act of 19981 1o provide plaintffs secking compensatory or punitive
Gamages with the right to a jury mial”’ By repeatedly engaging in its own
assessments of the credibility and value of Mendoza's testimony, i spite of
ressonable inferences that could have been drawn in her favor the major
improperiy usurped the jury’s role.®®

o

?”?S?ECT“H?Q OF HARASSMENT

27

The reasonableness and “social context” standards implicitly incorporate 2

personal and social vision of workplace norms; thus their judicial applications

reflect disparate ;uég"ten s about dis fi inati :‘;.*'7 Although the objeciive
“reasonable person’ siandard is meant io eliminate bias, some it
incorporating male-biased perspectiv ss.ﬁ
One view 0%’ sexual E"a_za ssment is that it has emerged as 2 means of preservin
kplace.”” Katherine Fz‘aﬁf m’azsnds that sex _

prtn

icize }

en and congue
rzasséxmz that fem
at o appear outs

alleg n of harassment).

285, Mendoza, 195 F34 & 1277-78{citing 42 UB.C. § 1881alcy 1) (3082n

288, Secid

297. See MNancy Elvenreich, Pluralist Myths and Powerless Men: The ldeclogy of Reasonabiensss in
Sexual Herassmen Low, 99 Yaue L3 1177, 1283 (1990). “in eguaning reasar:anieness with societal
consensus {tha! is, in defning discrimination as deviztion from the status guo) the ... court (like all
couris using this definition of reasonabieness) necessarily assumes that the stanus Quo itself is egaiitarian,
pluralistic, and noadiscriminatory.” id

288, See 2.g., Anita Bem,zsm, Treating Sexual Harassment with Respect, 111 HARv. L. Rev. 445, 465

290 Spe Kathryn Abrams, The New furisprudence of Sexual Harassment, 8% Cormare L. Rey 1152
1205 {1998); see alsa TATHARINE A. MacKinon, S8xuaL HARASSMENT OF WORKING Wonen: ACassoF
Sex DiscramivaTion 1-23 (1979,

360, Katherine Franke, Whais Wrong With Sexual Harassment?, 4% 81an, L. Rev. 691, 760 (1897},

361, id at 653,

302. i Kathrys Abrams notes that “most forms of sexism invelve a confinernent of men and women
fis paradsgmazzcaliy maseuiine pod feminine roles. ... The appa:amiy ineviiab!e associatton of maies
with valued {or superordinate) norms and of females with devalued {or subordinate} norms aise
rationafizes as ‘nawral’ the subordination of women 1o men.” Abrams. supra note 300, ot 1209,

HeinOnline -- 2 Geo. J. Qender & 1. R44 2001-2072
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tized.>*> Kathryn Abrams suggests:

Une Of (N8 DRIMATY a0VAniages O CRATACIeNAING SeXual Darassment as a

means of preserving male controi and entrenching male norms in the

Epi ; i i fexipility of such a characienzation. i

o undersiand sexvai harassment 25

ndividuals and groups, as desire based and non desi
a

=

iiv violative and sexually stigmatizing .. 7

{inder this view. the ‘‘reasonable persm” perspective, by Incoiporats
i nches masculing norms 16

£ 7 gg
N =L 5 3 IS A 3 ~ s "
derriment of female emplovees.”” An exampie of this perspective. jinked o
social context, is that of Rabidue v. Gsceola Refining Corp.®™ In that case,

Sixth Circuit found sexually oniented displays to minimally affect the wo
environmeni “when considered in the context of a Cietv thai condones g
nublicly feamres . . open displays of written aﬂé ctorial erotica ai i
newssiands. on prime-time iclevision. at the cinen fL and in other public

1
o]
N]

“social conpiext” vision. bv bufiressing maie-entrenched evaluauions g:»i

g {orms of spxzsm‘ Eai'iiCHiéTiV i maic

miéc sex L;aég;.y

(“The drsemimmg of n ageress e WOInan or a sexuaity
: " {Vr&.n—? or tv ihe
sterepivpes.” )

Ao os»«ny\?um
IGOT TRULY OV

this view by finding

. . - -
interactions. § v. H

that sexualized comments whil
;. Honde, 125 F2d 408, 412-13

Lad 11

&

; ing Normmal Male Fantasy: The “Severe or Pervasive” Missed
mwzen. in the Absence p ?‘zmecbfe Job Consequence, 1999 U. Cut. LeGaLF.
ks 10 2 particular use of fantasy by the courts, Put anether way, thecourls, in

:he exercise of sexual power with individuais’ rights to be free from the
he

free from that exercise of power only under conditions not

s atasy of nrdmﬂw maie sexuality. The courts’ protection of the right 1o be free from
the exercise c’ nower hecause of sex is thus himied, and that conditionality is s much a function of 2
fantasy of men’s pisasure as it i= of women's Hiberty. As the relationship of the sexual fantasy to ordinar
heterosexunl male pleasure increases, the scale tips away from the individuals right to be free from the
imposition of the fantasy through Title ¥ii protections.” /d

Heinfmiine -- 3 Cen T Genday £ T, /4% 2007 . 0000



‘a.l!‘il
pherd, and :’kzznaoza are easiiy undersiood
caution ihat Title Vil is not meant 10 be 1

1 AP P
T B&r 101 actionable ¢ Cliain
's dissent in Rabidue:

of e © revaiing w;};i'-;macs“ H
mpjoyer maintains an anti-semit
e 1 which “kike” Jokes, dis plays of
wersation “may abound.” a lewish

naz: Higraters and anti-lJew
ﬁi}'ig)i"&}’ﬁe assuines ing Y%Sf. ‘31‘ WOr i‘i‘ iig ‘5"’3‘6 ang 2 Court must CGﬁS:G&S’
e

environment as “prevailing.” [ cannot. As 1 see ii, job
feiatedness is the only additional facior which ieginimaiely bears on the

mnguiry of plaintiff’s reasonabieness in find ding her work environmens:

e 'L;%n:}éjé
7 or s historical mhefamhty in
ihat ﬁ}é}-‘ are more b sexually charged commenis as de Sia

3

ceercive. Such comments remind women that they are “viewed more as an object
of ss:ﬂ:ai desire than as a cre hie co- wgzégs‘ despwrasz of respect.”” 10 Statem nts
i i - ao 4 I -

2

TEIE
ﬁﬁse:’mme ner IECHHE

W

uxn aa.mmaiu u*n
131 ¥ Oﬁleﬁ I‘ESBOHC! {0 sexu

AERadl (O Viciinag siﬁiiﬁ‘ﬂﬁ as
uating stereotypes that ult:
would essentiaily “discrimi

_Lor;a.. 803 F.2d 611. 626 (6™ Cir. {985

B 342 880 84 (Adich O {39 \’

.26 660, 664 (Mich. Cu App.

i
224-25. “To varying degrees, women mtemahze the social

4

em. ‘Nommal® aspects of women's peychelogical development
cti-doubr, and reliance on the opinions of others Thas internalized
Y 5 of sexual and physical ahuse + ‘s ich are 5o prevalent as o constite g
normative aspect of female deveiopment. For instance, in a random sample of 930 women, 44% eporied
being ihe victm of 2 completed or atiernpied rups. one-haif o i? es¢ reporting more than one such
inciden: " 77
312, id 21228, 243
13 44 a1 230

314, See Kathryn Abrams, Social Lonstruction, Koving Biotogism, and Keasonabie Women: A
Response ie Professor Epstein, 41 DEPAUL L. REV. 1624, 1035 {1882,

Haintmline <o 2 ftan 7 Gender & 1. 946 23007-3007
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natfe] to avoid discrimination,™"> and reinforce a biclogical construction of

gender.”'® Nancy Ehrenreich also observes that “io the extent a reasonable
woman s;a;.ha:r faz s to draw the couri’s atiention to race and class, it may
quities hased on those factors in the same way that ihe
azs:ia_sd does when it fails 10 consider the woman's point of

contends that sexual harassment should be viewed from the
respectful person.” rather than the “reasonable person.””'®
easonabie person ies ¢ s vague, stating that it “pushes under the
1 ézcaii 3¢ that eenéer a‘ffects the way men
sexual the w@?@sace‘ Professor Bemnsiein
ept of reason was formed by “centuries of inequality,
-male supremacism,” which discounts emotion and mischar-
'sm:e of sexual harassment””® She alse criticizes the
* standard as containing “the manacies of gender-based
reduce the effects of this oppression.”™ '
il person s“rzfi:x.z “z‘ne duty !’1{31 to hnmmaie ancﬁ?szr

;:}e;s;;};m ;‘ma ("vsx;,aue:sn doss

;eb ail the ume. por

5
Q
&
=
"4

§ tiui person test runs the nsk of
itie Vil into a genera césféiéf.v ode. ’i‘he proposed jury insiruction to

313 Cathiesn M. Mogan, Curremt Hostile Environmen: Sexual Harassmenr Law: Time o Stop
Defeadanis from Thet inng Br "ZM & Motrs Dame L. Emvics & Pus, Pou’y 543
8661992

316, Dglkart, supra note 98, a1 21

317. Ehrenreich. supra note 298, a1 1218,

318, Bemstein, supra note 299, at 464,

318 M4 ot 483-58 (noting that empirical Badings show that men are "‘zeianvely likely to feel flattered

of amused. whereas women are relativaly likely 1o feel frighioned or insulted by sex-related displays a2
work™).

320, Id a1 460-62.

2% M oAt 474

322, 14 21490,

323. Bemnstein, supra note 299, at 523.

HeinOnline -- 3 Geo. J. Gender & I,. 847 20601-2002
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her” may aiso violate the “goiden rule” argument, which state and federal courts
almost uniformiy prohibit. ***

While this respectful person standard is heipful in recognizing the dignitary
problems in sexual harassment cases, it is problematic in curing the deficiencies
of the reasonableness sitandard., Dignitary injuries can incorporaie diverse
perspectives as to respectful bebavior. “Indignity” could mean different things in
different wades, thus adding to ihe “social coniexi” problems of the reasonable-
ness inquiry. The standard requires an appraisal of the vaiue of other persons,
therefore it uses both the “obiective” gualities implicit in “reasonableness” and
its underlying attitudinal judgments. As Professor Abrams states, “[Jjudgments of
respectability . . . are often deeply influenced by assimptions regarding gender,
race, class, and other group-based characteristics.”**> The respectful person
standard thus substitutes “respect” for reasﬁﬁabicness whiie retaining mi_._iCh of its
inherent ambiguity.** .

Sarsh Burns, in contrast, suggests following the proposed E.E.O.C. Gmdeimes :
2t the time Harris was decided.”’ This practical standard inquires whether *a~
‘reasonable persen in the same ot similar circumstances” wouid find the conduct
abusive, including “considerations of the perspective of persons of the aileged
victim’s . . : gender”*%® She observes that “the plaintiff deserves the benefits of an
obiective test . . . whether or not the plaintiff or her reactions personaiiy fit the
jury’s profile of 2 reasonable person or response.” > A court may balance the test
i : imissibility of evidence and allow the jury 1o hear “both the

warratives and the related situational factors that tend 1o . . . subordinate
= 31330

D
4

cultural nan
the woman because of her gen é,r

Similarly, '?:c essor Abrams suggests that the “reasonabie person” standard
shouid mean “a person with a solid base of political knowledge regarding sexual

324, Sec World Wide Tire Co. v. Brown, 644 S.W.2d 144, 145-46 (Tex. Cr. App. 1998). in Brown. the
p"am;!* s counse] argued, “We are instructed that we should do unto others as we wouid have ithem do
umio u8,” and asked the jurors to give the pialntifl what they wonid want if they were injured. /d. at 145,
The court reled that the argument improperly asked the jury to put themselves in the plaintifi’s shoes, and
was reversibly hasmiui error, 7d. a1 146. See afse Delesus v. Flick, 7 P.3d 459, 464 (Nev, 2000) (“Mainor
impermissibly asked the jurors to place themselves in Flick's position when he asked them to “tap inlo
. feelings’ about Fiick™s fears. . . . We have ;revie;:sév heid that such ‘golden rule’ arguments ars forbidden
" because they interfere with the jury's objectivity.™); Boyd v, Pernicano, 383 P2d 342, 343 (Nev. 1963);
accord DuBois v. Grant, 835 P2d 14 (Nev. 1992). See gemerally Cralg Lee Montz, Why Lawyers
Continue to Cross the Line in Closing Argument: An Exgmination of t'aierai and State Cases, 28 Do
MU L. Rev. 87 (2001).

325. Abrams, sspra note 300, 2t 1180

326. This standard could also Be subjest 10 gemier differgnces in 1is application by incorporating
assumptions of social hierarchy as to the degres of “respect” owed particular workers. That is, would the

“respeciful” man wear females with additional sensitivity to their “digmity” in mnzh hewn work
envirorments, or would such treatment reinforce gender stereotypes?

327. Sarsh B Bums, Evidence of @ Sexuanlly Hostile Workplacs: Whar is it and How Shouid it be
Assessed After Harris v. Forklift Systems, Inc.?, 21 MY U. Rev. L. & Soc. Cuangs 357, 430 {1995).

328. i {quoting proposed CFR. §160%ch.

320 M :

330. 1 a1 431,

HeinOnline -- 3 Geo. J. Gender & L. 848 2001-2002
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harassment.”®' This knowledge includes “understanding the ways in which

sexism has operaied on women in the workplace and elsewhere. It also means
understanding the ways in which a sex and gender hierarchy impinges on
nonconforming men and women.”>? This method of amplifying the Harris and
Oncale Courts’ bifurcaiion of the reasonableness standard is in keeping with the
remedial purpose of Title VI to promote equal opportunity in employment.™”

A reasonable juror siandard, by including both men and women drawn from 2
cross-section of the community, incorporates the views of the average person in
assessing harassment. Evidence including the different cuitural views of men and
women should also be admissible in establishing both the plaintiff’s perspective
and the reasona ableness of Title Vil issues. Such evidence wouid counteract
recent }s}czc iendencies o impose maie norms of reasonabieness in assessing
- motions for judgment as 2 matier of iaw. As the Court stated in Smith v. United
Sia;é,;;% “It would be just as inappropriate for a legisiature to attempt to freeze a
jury io one definition of reasonableness as it would be for a legislature to try to

efirie the contermporary community standard of appeal to prurient interest.™°

CoMNCLUSION

The higher bar to establish harassing conduct can be understood by the
rationaje that sex is part of nomnal human interaction and never will be fuily

32 3

eragdicated from the work zs ace. zﬁze vﬁ wouié thus be meani to deai with fﬁe

gzams,angg ef icat csm:zten: abﬁht ﬁoneaexuais comniete a view of ’i’;m
VI as far from generai civility code.

- 331, Abrams. supra note 300, at 1224.

332, Id {icomotes omited). The jury instruction given in Hurley v. Atlantic City Police Dept., 174
F.3d.95, 116 (3¢ Cir. 1695}, involving 2 female plaintiff, is helpful in us specificity: “In evaluating
plaintiff’s hostile work eavironment claims you should consider the following factors: one, piaintiff's
reasonable expectation upon entering the workplace, vwo, the to1al physical environment of the area in

“which plaintiff worked; three, whether plaintiff was exposed 10 sexunally expiicit words or comments,
drawings, graffiti. or obscenity in the workplace, and, if so, the degree, persisience, and type such fsicl
obscenity to which exposed; four, whether the sexunlly expliclt words or comments, drawings, graffisi or
obscenity were directed 2! plaintff, and, if so, the frequency of the offensive encounters; fivef,j severity
of the conduct and the context in which it ocenrred; six, whether the conduct was unwelcome, that is,
conduct piaintiff reparded as unwanied or unpleasant: seven, the fikely effect on a reasonable woman's
psychological well-being; cight, whether the conduct reasonably [sicl interfered with plaintiff's work
performance; nine, the exient 1o which supervisors ugeza iearning of sexually harassing conduct, acted
prompily and effectively 10 respond to such conduct . . . .7 (emphasis added).

333, See Dolkart, supra notc 98, at 191-93,

334. 431 U8 291 (197TT).

333, id. pt 307, guoted in Mendoza v. Barden, 195 F3d 1238, 1278 (11:h Cir. !999) (Barkest, I
dizssenting).
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- This view has the advantage of resolving some of the ambiguity surrounding

.. the fact-based test for severity and pervasiveness. It also abates employers’ and
- employees’ fears that the occasional off-color joke, compliment, and humorous

innuendo could be construed as actionable harassment. However, this view also .

‘undervalues the damaging effect of sexual harassment. Verbal harassment, such

+as sexual jokes, teasing or remarks, has been the most prevalent form of

- %ﬁSi&si

unwanted workplace behavior, and harassing conduct takes a serious toll in terms

' of psychological stress, decreased productivity and job turnover.>*®

Although the Court recognized the Title VII claim is premised on the “right to
work in an environment free from discriminatory intimidation, ridicule, and
337 it has recently been applied to mean constant and severe conduct, or
heterosexual insult. Courts’ method of disaggregating conduct into isolated tepid

episodes improperly circumvents the pervasiveness requirement, which allows

‘ ;z‘esmfery for mild conduct occurring in concert. As stated in Mendoza, “The
- whiole of 2 hostile environment case may be greater than the sum of its parts.
N ',&‘Qu?i eagerness 10 police ihe baseline of actionable conduct is preventing juries
K ;ii}i"é making such determinations, when different reasonable inferences can be

»338

drawn from ambiguous or cumulative conduct.
The decisions in Meritor, Harris, Oncale, Faragher, and Ellis collectlveljrgio

..pot ﬁigp@ﬁ z_ refurn {0 severe yesivictions on the ambit of Title Vil. Title VI

srofeciions s include the ability to work free from disparaging comments
Ww% it was meant to strike at the ** ‘entire -~
spectrum of disparate treatment of men and women’ in employment.”* The | Q
Civil Rights Act of 1381, by allowing the right to a jury trial, further broadened \)
Title VIT's scope in maintaining equal opportunity in emaployment. The reason-
a%:% person test, inciuding the vaf:iim s sublective perspective, allows a reason-

able juror to undersiand the experiences of both men and women in assessing
harassment. Courts shouid submit close cases to the jury, which shouid assess

' the evidence with appropriate narratives of male and female perspectives on

harassment,

338. See ULS. Merit Systems Protection Board, Sexual Harassment in the Federal Workplace, at 14,
23. aveilable a: htiplerwrw mspb.govistudies/senharn pdf (last visited Sept. 10, 2002). “Nearly 37 percent
of women and 14 percent of men reporied experiencing this sort of verbaily harassing behavior. For both
maie and fermale employees, this is also the only one of the unwanted behaviors that has shown 2 slight
bt steady incrense.” Id. st 14,
337. Meritor Sav. Bank v. Vinson, 477 11.8. 57,65 (1986).
338. Mendoza, 195 F.3d at 1263 (Tiofia, §., dissenting).
338, Merisor, 477 U.8. a1 64 (quoting LosAngclm Dep’t of Water & Power v. Manhart, 435 U.S. 702,
707 n.13 (1978)). . -

HeinOnline -- 3 Geo, .J. Gender & L. 850 2001-2002




