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der with the settlements system, bizarre mone-
tary reform and disregard for primarv, monertary
policy objectives.

The biggest problem is that instead of pursuing
Just one target tor the national currency, the cenrral
bank 1s always maneuvering and even parncipartes
in political games. Today. the degree of CBR inde-
pendence, in practical terms, is unique because it
really can do whatever it wishes. That 1s why we
are preparing a new CBR law which will not take
the independence away but will give guarantees
that a more responsible monetary policy will be fol-
lowed. This is primarily a question ot decision-
making procedure within the CBR.

The fate of financial stabilization in Russia

The inflation rate tell roabout exght percent in March
1994, the lowest in nearly two years, In January, the
new government was so frightened by criticism that
it i’orszot about corrections to the economic policy and
acted in quite a monetarist way. The problem s thata

financial stabilization policy is still not really
embraced bv the authonties. The recently declared
target of seven-to-nine percent inflation per month by
December 1994 is not something with which one can
he truly content. What s surpnising 1s that organiza-
tions like the IMF agree to such policies.

The latest joint declaration ot the government
and CBR has some correct points, but there are sus-
piciously too many points like “we shall not fix
prices, exchange rates, etc.” Instead. “we shall do
this and this.” There 1s still a chance thart financial
stabilization will be achieved. but the CBR and its
monetary policy will have to play a crucial role. 1
do not think this will happen in 1994, but the
foundation stones were laid and recent experience
shows that it is possible to have an effective mone-
tarv policy in Russia.

Boris Fedorov, former Deputy Prime Minister of
Economics and Minister of Finance, is currently a menther
of the State Duma.

Constitutional Courts and Central Banks:

Suicide Prevention or Suicide Pact?

Jon Elster

y » | I i " ] i )
Consurutions are chatns with wiich men bind themselves in their sane moments that they may not die by a suicidal

liand in the day of their frenzy. (John Potter Stockton)

The Constitution is not a sutcide pact. (paraphrase of a dissent of Justice Robert Jackson in Termuniello v. Ciry

ot Chicago, 337 U.S. 1. 37 [1949])

[ shall argue that the double-edged suicide analo-
gy applies both to central banks (including, in
the US, the Federal Reserve Board) and to con-
stitutional courts (including, in the US, the
Supreme Court). On the one hand. these institu-
tions can act as salutary chains on the tendency
of democratic majorities to act under the sway of
passion or short-term interest. On the other
hand, courts or banks (as I shall call them for
brevity) may, if unchecked. become dominated

by sectarian ideologies that take no account of
the public interest.

Currently. strong and independent courts and
banks are in fashion. largely because of the intlu-
ence of the United States and Germany. In Eastern
Europe. 1n particular, insttutional and constitution-
al design owes much to the prestige of the
Bundesbank and the Bundesverfassungsgericht. In
this paper I sketch some arguments for the current-
ly untashionable view that very independent courts
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and banks mav be a remedy more dangerous than
the disease. Theinsulation of courtsand barnks from
varhament and government ¢an be taken too far.

Democracies need o be sbibized by constitu-
rons. Let me define the three key terms in this
statement. By democracy | mean a system in which
volitical power derives from majority voting by rep-
resentatives chosen in free. fair and competitive
¢lections under umversal suffrage. By a constitution
| mean a set of laws that (i} regulate more funda-
mentai mateers than ordinary laws and (ii) are more
difficult to change rhan ordinary laws. The obsta-
cles 1o consttutional change can take the form of
obligatorv delays, m'r::qmring a supermajority. or a
combination f{as in Norway) or tradeoft (as in
Finlana and Bulearia) of both. The idea of stabiliza-
rion can e mken in two senises. On the one hand,
one can think of 2 constitution as a kind of flvwheel
rhat. by prevennng rapid changes, promotes pre-
diceability and long-term planning. In this perspec-
tive, it does nor matrer what the constitution 1s. only
that it is relativelv fixed and immumble. On the
other hand. one may think of a consurution as a
device for collective self-protection or self-binding
that prevents the majority from vielding to sudden
passions or short-term intereses. In this DErSpective.
the substance of a constitution obviously muarters
very much. In the present paper. | limit myself o
stabilizanon in this second sense.

The 1dea ot selt-binding or seif-protection hasa
literal tnterpretation in che theory of individual
behavior, a paradigm case being that of Ulysses

who bound himself to the mast to protect himselt

from reacting 1o the song of the Sirens. Iris far from
obvious i what sense thus idea can be transterred
to the field of constitution making. In the first
place. one may cite the late Norwegian histonan
Jens Arup Seip to the etfect thar, “In politics people
only try to bind others, not themselves.” In the sec-
ond place, there 1s the obvious tact that even if the
founding tathers do in fact wane ro tie their own
hands. they also e those of later generations, (The
often-made proposal of writing penodical consticu-
tional conventions into the constitution has, to my
knowledge, never been implemented.) In collec-
tive selfhindineg, that is, the self that binds can be

botch less and more than the seif that is bound. It |
nevertheléss adope the ficrion or myeh that consti-
rittons are collective aces ot self-binaing. I shall also
jore the occasions when the fiction becomes (oo
obvious and implausible.

There are rwo main phenomena thar induce
ndividuals and collecuivities. perceived now as indi-
viduals wrir large, to imic their ability to rake cer-
rain actions in the future. First. they might antici-
nate that, under cermin. generaily unknown cir-
cumstances, rheir passions might override their
well-considered judgment. | am nor mlking here
sbout what one mighe call “standing passions.” such
as religious or ethnic prejudice. Because these pas-
sions are as likely to be present at the constitution-
making moment as at later umes. the founding gen-

ration will not have an incentve to guard them-
elvesagainst them. Rather, 1 have in mind the sud-
Jen panics. fears, greeds and hopes that can arise in
rurbulent situations.

Second, individuals mighr bind themselves o

~the mast because they know themselves to be sub-
ject to dynamic inconsistency. Roughly speaking,

rhis phenomenon can be defined in terms of an
inability o stick to past plans. It can arise in oneof
rwo wavs. On the one hand, individuals who dis-
count the funure in a non-exponential manner will
invanably find that when the time comes to realize
plans laid in the past. thev no longer have an incen-
cive to.do so. This mechanism is not refevant in the
PIesent COREEXL. On rhe orher nand. dynamic

inconsistency may arise through strategic interac-
rion. As it ts easier to illuscrate this idea than to
define ir, consider inflavion as an example. Onee
emplovers and workers have secied ona nominal
\Wage contract, government reacts by serting mnfla-
tion at a cermin level, Because the government
cares both abour price stability and employment, it
will choose a positive level of intlanon, which will
reduce real wages and increase the demand for
labor, Workers, anticipating this reacrion, will then
set nominal wages ava level that gives them the real
wage at which thev are aiming. Exactly the same
real wage would have been achieved if (i) the gov-
ernment had announced a policy of zero inflation,
(it) the workers had believed that the government
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would implement it and (iif) the government had
it fact implemented it. Moreover. that real wage
would have been achieved wirhour the costs assoct-
sted with inflation. However. thus policv sutfers
trom dymanic inconsistency, If a policy of zero
mtlation is announced, workers will disregard 1t
because they know that the government will have
an incentve o deviate from it later. The optimal
plan—zero intlation—is inconsistent,

If an individual or collective acror is subject to
sudden impulses or ro rime inconsistency and knows
ir, it makes sense to take precautions against these
tendencies. Self-binding, while not the onlv precau-
tionary strategy, seems to be the most imporrant
one. In the political context, self-binding can take
several forms. To euard oneself aganst sndden
impulses, an obvious precaution 15 o creare delav-
ing devices. These can operate either in the normal
political svstem—bicameral systems are otten just-
tied by their “cooling-down” effects—or by writing
certain laws into the constitution and making them
subject 1o especially slow and cumbersome amend-
ment procedures, To guard oneself agawnst nme
inconsistency, one mighe also envisage two proce-
dures. First. the tme-inconsistent agent might wrte
the optimal policy into the consututon and require
a1 supermajoncy for its amendment. Second, the
agent might confer poliev-making powers in this
area to an independent agent not subject to time
meonsistency and endowed with similar consar-
rional prorection,

Consneutional courts and central banks fit naru-
rally into the general scheme | have skerched here.
Let me consider them one by one.

Courts

If a constiturion 1s seen as a precommicment device,
a court may be seen as its enforcer. More specifical-
lv, a court may Serve asa restraint on majoritarian
passions. notably 1o prevent the violation ot indi-
vidual rights. Many countries have had or now
have an etfective constitution withour anything
like a court to enforce 1. Until 1971 this was the
case in France. It is sull the case in Sweden. This
does not imply that government or parliament can
treely enact decrees or laws thart violate the consti-
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turion, [f that documene 1s at all taken serousty, vio-
lators may incur severe pofirical sanctions, similar to
those triggered by the violation of unwritten “con-
sticucional convenuons.” There 1§ nevertheless an
enormous ditference berween countries 1n which
courts are able to set aside decrees and laws on the
srounds of constututionality and those n wiuch
they have no such powers. In the former, constitu-
rional interpretation gives rise to a jurisprudence
that takes on a lite of its own and whose relation o
the original text can be extremely tenuous. It
would be naive to say that current pracuces of judi-
cial review m. say, Hungary, the United States or
France simply amount o a faithful enforcement of
rheir constdrudons.

In pracrice one faces the choice berween under-
snforcement and over<ntorcement ot the constiru-
non. Without a court, clear wviolations mav o
unpunished. With a court, legislanon may be set
aside that on its face 1s perfectly comparible with the
constitution. In such cases, the idea thar the court is
acting as the agent of self-binding becomes ludicrous.
Rather, it is acting as a “third chamber” of parlia-
ment. The question, then, reduces to whether under-
entorcement or overenforcement 1s the more seri-
ous danger. [f judicial activism is the price one has ro
pay for effecave enforcement of the consarunon, is
the price roo high? I rerurn ro this question below,

Banks

The constitutional condern with monerary poliey 13
an old one. The American Consutution, for
instance. prohibits the states from prinung paper
money, a clause inspired by the intladonary policies
of debtrelief that had been followed in several
states. Later such clauses dmappearcd trom consru-
rrons, Wit reappearing m more recent trmes and
now focusing on the role of the cenrral bank.
Although the bank is usually regulated by starute
rather than by constitutional provisions, the statutes
i many countries have hardened into conventions
with quasi-constitutional torce. Explicie references
to the bank in modern constiturions include rhe fol-
lowing 1ssues. Who appomnts the governor? What is
the tenure of the governor? Cun the governor be dis-
missed—and by whomi~before the end of his
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renure? Can the government instruct the governor?
Is the bank allowed to lend money to the govern-
ment? What is the objective of the bank?

Some of these issues can be clarified by raking
up again the question of inflation versus employ-
ment. Although the desire to create jobs is not the
only reason why governments might want o
expand the money supply, it is representanve of the
general issue to be discussed. Remember thar policy
makers would want to announce a policy of zero
inflanion, which, however. is not credible, To make
it credible, they can follow one of two courses. On
the one hand, they might opr for rules rather than
discretion and write a specific monetary policy
directly into the law or the consttution. This
option. on retlection, is either undesirable or unfea-
sible. A simple mechameal rule, while feasible.
would provide too lietle flexibility for adjustment to
unforeseen events. Conversely. a rule that tried to
specify optimal responses to all contingencies would
be impossibly complex.

On the other hand, they might entruse discre-
tion to an independent central bank rather than 1o
the government. To ensure (i) the real indepen-
dence of the governor of the bank and (ii) the likeli-
hood that he or she follow the optimal low-inflation
policy, 2 number of measures have been adopred.
When the central bank of Norway was created in
1816, it was located in Trondheim: several hundred
miles from the capital, in order to ensure its inde-
pendence from the government. (Itis also an inter-
esting fact that many courts are located outside the
capital—be it in Brno, Kosice, Karlsruhe or Tartu.)
In countries with a dual execudve, the bank gover-
nor may (as in Hungary) be appointed by the presi-
dent rather than by the government, on the assump-
tion that he will then be more likely to be conserva-
tive rather than activist, that is, place higher weight
on price stability than on employment. The const-
tution may (as in the Czech chubhc) explicitly for-
bid the government from mstmcnng the bank or (as
in Norway) require that, if it does so, the fact has o
be made public. Furthermore. one may (as in
Germany) constitutionalize price stability as the
goal of the bank. In the spirit of Thomas Schelling,
one mav also try ro strengthen the bank by taking

awayv some of its powers, Thus to protect the bank
from informal pressure by the government, one
may (as in Argentina) explicitly forbid ir to engage
in deficit funding,

[t should be added that the reason why politicians

‘might want to insulare che bank from their pressure

need not be a high-minded mouve 1o promote the
welfare of the country. Thev mighralso abdicate sim-
ply to be able to shift the blame when something goes
wrong. Constitutional courts and the threat of inval-
idation that they pose may serve similar funcuons. In
his study of the French Conseil Constirutionnel, The
Birth of Judicial Pofitics in France, Alec Stone claims that
in France “governments may use constitutional argu-
ments as convenient pretexts for abandoning radical
measures once promised ro party acuvists” (He
observes a similar rendency in Germany.)

The problem with both independent courts and
independent banks can be stated very simply: they
may run amok. Constitutional scholars and central
bankers nor infrequently belong ro extreme, sectar-
1an and ideological schools of thought, This is espe-
cially true, I believe. of cenrral banking, as evi-
denced in the following comment on monetarist
reform: “Cana democratic government credibly
cammit itseif to adhere 1o a policy no matter whart
its consequences—o guarantee that the monetary
base will not be allowed o grow faster than x per-
cent. even if the optmists should turn our to be
wrong, and the policy leads to massive unemploy-
ment and idle capacity quickly, and slows down
mitlation only very graduallv? Catch 22: maybe the
theory is right, but the only way to test it is to con-
vince people that the povernment would persist
even if it is wrong" (Francis Bates, The Economist,
March 21, 1981),

Cours, too, can become caught up in ideologi-
cal attitudes, To take my examples from the United
States, the (admittedly somewhar different
“Reagan judges—Rehnquist, Scalia and Bork—are
highly rigid and secrrian, proceeding from first
principles with little regard for circumstances and
consequences. Now, my argument does not require
the reader to agree with my assessment of these par-
ticular judges and the courts on which they serve.
For my purposes | only require agreement on the

69




proposition that dogmatic and sectanan judges and
courts can and do emerge trom ume to ume.
Perhaps the danger is smaller in highly politicized
courts such as the French one—but of course polit-
cal appointments and decisions have other dangers
assoclated with them.

The pome is not that independent banks and
coures. that can act as brakes on majorirarian pres-
sures, are undemocranc, To the extent that they can
be detended as selt-binding devices, these instrutions
emanarte from the People no less than do the repre-
sentative ones, If the People, assembled in a founding
moment, decide thar the public interest and individ-
ual rights are bese defended by a system of checks and
balances, the decision cannot be opposed on the
arounds that it 18 non<democrane. This charactenza-
non of the construnon-making process. s o same
extent a myth, as menuoned above. The Amenican
ban on paper money was the act of a minority elite
prmectmsz itself against the ma_]onw rather than of a
majority protecting itself against itself. The decision
by the French Conseil Constitutionnel to expand its
powers of {udicial review was taken in direct contra-
venron of the intennons of the founders of the Fitth
Republic. With regard to other construrions, notably
the ones recently adopted in Eastern Europe, the
characterizanon does. however, seem apt enough. In
such cases, the decision to create scrong and indepen-
dent courts and banks can be critcized onlv on sub
stantve rather than procedural grounds: that, in addi-
tion to (or instead of) their intended etfects. they haye
other. perhaps verv dangerous. consequences. Rigid
bank governors can create unemployment.
Dogmanc courts can delay much-needed reforms.

One response to this predicament is simplv to
accept the risk. One mav argue, thar is, that the over-
all effect of independent banks and coures 1s positive,
and that it would be a mistake ro focus on local fail-
ures thatare bound ro arise in any rule-governed svs-
tem, The other response, which [ shall explore here,
is to trv 1o retamn the benetits wichour the risks. The
obvious way to achieve this goal is to create checks
on the checks—to constitutionalize protecrion
against self-protecting devices. In many torms of
medical treatment, the remedy against the negative
side effects of medication 1s not to discontnue treat-
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rtient but to supplement it with other forms of med-
ication that can suppress the side etiects.

With regard to the courts. there extst a number
of such devices. The most general is the amendment
procedure, If the court inrerprees pariamentary leg-
islation in a direetion that parliament tinds undesir-
sbile, the larter usuaily has the opuon of amending
the constnrution L0 as to leave np doubt about whar it
means. Bur this satetv valve 15 not alwavs available
or. if it is, it may be too neffective. (1) Some constisu-
rions conein unamendable clauses. (i) In general,
rhe amendment procedure 1s slow and cumbersome.
By the time the constitution is changed. irreversible
damage mav have been done, (i) The opposite risk
arises if parliament enacts a steady stréam of amend-
Ivients every fime the court goes against its wishes.
This was tor a long ume the case in India, and
remains che case in Austria, where Parliament even
incorporated inta the constdrunon a law regulating
raxi driving in Vienna when an ordinary law on this
matrer had been scruck down by the Court.

Consider, more specifically, the Unired Seates, In
sdditon to the provision that Judges serve only dur-
ing "good behavior,” the appointment procedure—
mvolving both the execunve and the legislanve—
Mlows tor close scrudny of any possible “auicidal”
rendencies of the candidates. Historv is full of cases
in which the behavior of judges, once appomnted.
proved very different from what their prior behav-
lor had led one to expect. In such cases. there are
wdditional safeguards. For one thing, there is the pos-
ability of packing the court by appointing new
judges, as Franklin Roosevelt threatened to do. For
another, Art. [1l of the Constrution assigns jurisdic-
tion to the Supreme Court only “with such
Exceptions, and under such Regularions a5 the
Congress shall make.” Under a lireral interpretation,
this clause would enable Congress to emasculate the
Court entirely, Not surprisingly, the Supreme Court
has eschewed this interpreration. yec the clause may
have exercised some restraining influence.

Two of the current East European consututions
embody a very different kind of check on the courr.
The Romaman Consurunon savs thar Parliament
may, by a two thirds majority in each chamber, over-
ride a Court ruling on the unconstumtonality of
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laws and regulations. The Polish Constrution says
that Court rulings regarding the unconsututionality
ot laws (not regulations) are subject to review by the
Sejm. The Constitution does nor require a qualified
majority i the Sejm to overrule the Court. These
unusual provisions may have several explanations.
The Polish clause is raken over from the pre-1989
Communist Constitution, which was built on the
(entirely fictional) principle that all power was vest-
ed in Parliament. When Parliament revised the
Constirunon in 1992, this clause somehow escaped
revision. It is tempting to believe that Parliament
found it hard 1o give up this important prerogative,
thus illustrating the general propasition ‘thar it 'may
be unwise to combine the functions of the constituent
assembly with the legislanve body. (This is not to say
that the clause is necessarily bad. only thar it was
probably adopted for bad reasons.) [ know less abour
the Romanian case, but the same two causes—the
Communist legacy and selfserving parliamentary
behavior—may have been at work here too.

Given the policy errors of the stagtlation era,
together with recent theorerical work on tme
inconsistency and credibility, prorection against

excessively independent banks is not an equally cen-
rral issue. There 1s.agreement that mechanical rules
i la Priedman will not work. The solution is not to
avoid discretion, but to shift it from the government
ro an independent bank. There is also agreement
that because of the possibility of unexpecred exoge-
nous shocks. such as the 1973 hike in oil prices. che
bank should not give absolute priority to price sta-
bility, but also take some account of employment.
The theoredeal work on the implementation of
this mixed ohjective is not very satistactory. The
seminal article by Kenneth Rogott (Quarterfy
Journal of Economics, Vol, 100, 1985) simply argues
for the selectton of a governor known to balance
the two considerations in an “optimal” way. This
procedure is similar to the screening of judges by
the executive and the lemsiative, and is vulnerable
to a similar objection. Bankers. like judges, may
turn more rigid and conservative over tme.
Although ex ane screening is indeed indispensable,
some form of ex post control should also be avail-

able. One might allow, for instance, a qualified
majoriy (two thirds, for instance) of Parliament ro
vote the dismissal of the governor.
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