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Preface

What is referred to herein as transaction cost economics is part of the revival
of interest in the New 'Institutional Economics. Transaction cost economics
owes its origins to striking insights-in law, economics, and organization­
in the 1930s. As with many good ideas, operationalization came neither
quickly nor easily. Grave skepticism over their tautological reputation not­
withstanding, transaction cost explanations kept reappearing. The survival of
this line of analysis was assured by the realization in the 1960s that "market
failures" had transaction cost origins. As patterns recurred and commonalities
were recognized, operationalization gradually began to take shape. The past
decade has witnessed successive efforts to infuse transaction cost economics
with greater operational content.

To be sure, the apparatus is still primitive and in need of refinement.
Numerous applications of transaction cost reasoning have nevertheless been
made. More are in prospect. Many of them tum out to be variations on a
Uteme, which is consonant with Hayek's observation that "whenever the
capacity of recognizing an abstract rule which the arrangement of these at­
tributes follows has been acquired in one field, the same master mould will
apply when the signs for those abstract attributes are evoked by altogether
different elements."

xi
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JA fully balanced treatment of economic organization is not herein at­
tempted. To the contrary, economic organization is examined almost entirely,
certainly preponderantly, through the lens of transaction cost economizing.
Such a focused approach discloses the extraordinary degree to which eco­
nomic organization is shaped by transaction cost economizing considerations.
The wide range of phenomena to which such reasoning has application comes
as a surprise even to those who, such as myself, are already persuaded that
this is a fruitful orientation.

To be sure, transaction cost arguments are often best used in conjunction
with, rather than to the exclusion of, other ways of examining the same
phenomena. I therefore do not propose that a blinkered approach to economic
organization proceed heedless of other alternatives. A comprehensive treat­
ment will plainly take all of the relevant factors into account. Greater weight,
however, will presumably be accorded to those approaches that make greater
and more systematic headway.

My substantial excuse for proceeding in a narrowly focused way is that
transaction cost economics is still in an early developmental stage. The poten­
tial scope and significance of the approach will be realized only upon re­
lentless application of this type of reasoning. To be sure, there is a legitimate
concern that such a focused analysis is given to excesses. The excesses are
usually transparent, however, and I ask readers-both skeptics and others­
to be on guard, to make allowances, and to restore perspectives.

Transaction cost economics is akin to orthodoxy in its insistence that
economizing is central to economic organization. There are nevertheless real
differences between a neoclassical production cost and the proposed gover­
nance cost orientation. But economizing, in any form whatsoever, is a pur­
pose with which most economists agree and to which all can relate.

The proposed approach maintains that any issue that either arises as or
can be recast as a problem of contracting is usefully examined in transaction
cost terms. The recent "mechanism design" literaturejis similarly oriented to
the study of contract. But there are real differences here as well. The rnecha­
nisrn design literature focuses on the ex ante (or incentive alignment) side of
contract and assumes that disputes are routinely referred to and that justice is
effectively (indeed, costlessly) dispensed by the courts. In contrast, transac­
tion cost economics maintains that the governance of contractual relations is
primarily effected through the institutions of private ordering rather than
through legal centralism. Although the importance of ex ante incentive align­
ment is acknowledged, primary attention is focused on the ex post institutions
of contract.

The behavioral assumptions I invoke in support of this approach to the
study of contract are bounded rationality and opportunism. Both are intended

as concessions to "human nature as we know it." Admittedly, the resulting
conception of human nature is stark and rather jaundiced. Those who would
emphasize more affirmative aspects of the human condition and wish to
plumb features of economic organization that go beyond economizing will
understandably chafe over such a choice of behavioral assumptions.

Those two behavioral assumptions support the following compact state­
ment of the problem of economic organization: devise contract and gover­
nance structures that have the purpose and effect of economizing on bounded
rationality while simultaneously safeguarding transactions against the hazards
of opportunism. A relatively calculative orientation to economic organization
unavoidably results-a constant concern of which is that calculativeness will
be pushed to dysfunctional extremes. Subject to that caveat, I submit that any
study of organization purporting to deal with economic realities must come to
terms with this behavioral pair.

It is my great privilege to dedicate this book to my teachers, Kenneth
Arrow, Alfred Chandler, Jr., Ronald Coase, and Herbert Simon. I had the
pleasure of learning from Arrow and Simon in the classroom. Chandler and
Coase have taught me mainly through their publications. Each has had a
profound impact on my understanding of eco.nomic organization. This book
would read very differently if the influence of anyone of them were to be
purged. It nevertheless goes without saying that they are neither individually
nor collectively responsible for the result.

I have benefited greatly from the advice of scholars who have read
various parts of the manuscript, sometimes in the form of earlier articles from
which the book was shaped. Those who have read and advised me about the
book in its near-final form include Henry Hansmann, Paul Joskow, Richard
Nelson, and Roberta Romano. Those whose advice on parts of the manuscript
or on earlier articles is acknowledged include William Allen, Masahiko Aoki,
Erin Anderson, Banri Asanuma, Kenneth Arrow, William Baxter, Yoram
Ben-Porath, Dennis Carlton, Frank Easterbrook, Donald Elliott, Victor Gold­
berg, Neal Gross, Sanford Grossman, Bengt Holmstrom, Alvin Klevorick,
Benjamin Klein, Reinier Kraakman, David Kreps, Arthur Leff', Richard
Levin, Paul MaeAvoy, Scott Masten, Eitan Muller, Douglass North, William
Ouehi, Thomas Palay, Robert Pollak, Michael Riordan, Mario Rizzo, David
Sappington, Joseph Sax, Herbert Simon, Chester Spatt, Richard Stewart.
David Teece, Lester Telser, Peter Ternin, Gordon Winston, and Sidney
Winter. I have also benefited from the reactions and advice of students during
the past decade, especially those enrolled in a course on the Economics of
Organization that I taught in the spring of 1984.

Although I did not realize it until much later, the book began to take
shape while Markets lind Hierarchies was still in galleys (Chapter 13. on
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franchise bidding, was in preparation at that time). Research during the inter­
vening years benefited from a variety of research support-including grants
from the National Science Foundation, a Guggenheim Fellowship, a year at
the Center for Advanced Study in the Behavioral Sciences, the Sloan Founda­
tion, and the Japanese Economic Research Foundation-for which I express
my appreciation.

Many of the chapters are based on previously published research. They
include articles and chapters of mine appearing in the Journal of Law, Eco­
nomics and Organization, Vol. I, Spring 1985 (Yale University Press, pub­
lisher) (Chapter I); the Journal of Institutional and Theoretical Economics,
Vol. 140, March 1984 (Chapters I and 2); the Journal ofLaw and Economics,
Vol. 22, October 1979 (Chapter 3); the American Journal ofSociology, Vol.
87, November 1981 (© 1981 by The University of Chicago; all rights re­
served; The University of Chicago, publisher), and the University ofPennsyl­
vania Law Review, Vol. 127, April 1979 (Chapter 4); Entrepreneurship
(1983), for which Joshua Ronen was the editor and Lexington Books, pub­
lisher (Chapter 5); Weltwirtschaftliches Archiv, December 1984 (Chapter 6);
the American Economic Review, Vol. 73, September 1983 (Chapters 7 and 8);
the Journal of Economic Behavior and Organization, Vol. I, March 1980
(Chapter 9); Firms, Organization and Labor (1984), Frank Stephen, editor
(Chapter 10); the Journal of Economic Literature, Vol. 19, December 1981
(Chapter II); the Yale Law Journal, Vol. 88, June 1984, pp. 1183-1200
(reprinted by permission of The Yale Law Journal Company and Fred B.
Rothman & Company) (Chapter 12); the Bell Journal of Economics, Vol. 7,
Spring 1976 (Chapter 13); and Industrial Organization, Antitrust and Public
Policy (1982), John Craven, editor (Chapter 14). I appreciate the permission
of the publishers to elaborate and integrate these materials in this book.

The enterprise had the enthusiastic support of Ann Facciolo and Shelby
Sola, who produced early and late versions of the ma'nuscript, respectively. I
express my thanks to both.

The involvement of Dolores and our children in the joint venture of
which this book is a product defies description. Although each knows that I
am enormously grateful, it bears repeating.

OLIVER E. WILLIAMSON

1

I Prologue

Understanding the economic institutions of capitalism poses deep and endur­
ing challenges to law, economics, and organization. The present study draws
on and attempts to integrate earlier work of all three kinds. What is herein
referred to as transaction cost economics is, by design, an interdisciplinary
undertaking.

Contrary to earlier conceptions-where the economic institutions of cap­
italism are explained by reference to class interests, technology, and/or
monopoly power-the transaction cost approach maintains that these institu­
tions have the main purpose and effect of economizing on transaction costs.
Legal and economic interpretations that were confidently advanced only ten
and twenty years ago have had to be modified. Some have proved to be
profoundly incorrect.

As the term suggests, transaction cost economics adopts a microanalytic
approach to the study of economic organization. The focus is on transactions
and the economizing efforts that attend the organization thereof. A transaction
occurs when a good or service is transferred across a technologically separa­
ble interface. One stage of activity terminates and another begins. With a
well-working interface, as with a well-working machine, these transfers occur
smoothly. In mechanical systems we look for frictions: Do the gears mesh,
are the parts lubricated, is there needless slippage or other loss of energy? The
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'This book is a lineal descendant of Markets and Hierarchies (1975). Readers are referred to
Chapter I of the earlier book for a related discussion of the intellectual antecedents to transaction

cost economics.

A significant contribution to the study of economic organization that preceded
the 1930s was Frank Knight's (1965) classic treatment of Risk, Uncertainty,
and Profit in 1922. Knight plainly anticipated Percy Bridgeman's counsel to
social. scientists that "the principal problem in understanding the actions of

economic counterpart of friction is transaction cost: Do the parties to the
exchange operate harmoniously, or are there frequent misunderstandings and
conflicts that lead to delays, breakdowns, and other malfunctions? Transac­
tion cost analysis supplants the usual preoccupation with technology and
steady-state production (or distribution) expenses with an examination of the
comparative costs of planning, adapting, and monitoring task completion
under alternative governance structures.

To be sure, complex organizations commonly serve a variety of eco­
nomic and noneconomic purposes. That is plainly true of the economic in­
stitutions of capitalism, which are numerous, subtle, and continuously evolv­
ing. My emphasis on transaction cost aspects is not meant to suggest that
transaction cost economizing is the only purpose served; but its importance
has hitherto been neglected and/or undervalued. An effort to redress that
circumstance is arguably warranted. I appeal to and push the logic of transac­
tion cost economizing relentlessly-the object being to deepen our under­
standing and to develop the refutable implications that this point of view
uniquely affords.

This book deals mainly with those aspects of transaction cost economics
with which my own research has been concerned during the past decade,' but
work on those and related matters goes back over fifty years. The decade of
the 1930s is remarkable in this respect. Startling insights into the nature of
economic organization were recorded in law, in economics, and in the study
of organization. But the principal contributions were largely independent, and
the unified concerns of the three literatures were not perceived. Partly for that
reason, but mainly because neoclassical economics was such a formidable
rival, transaction cost economics languished for the next thirty years.

men is to understand how they think-how their minds work" (1955, p.
450). Knight had earlier acknowledged the importance of studying "human
nature as we know it" (1965, p. 270) and specifically identified "moral
hazard" as an endemic condition with which economic organization must
contend (1965, p. 260). 2

Knight's keen behavioral insights never gained prominence, however.
Attention was focused instead on the technical distinction between risk and
uncertainty that he had introduced. This is partly explained by the fact that
Knight's reference to moral hazard appeared in conjunction with his discus­
sion of insurance, where the term has a well-defined technical meaning. Its
more general relevance to the study of economic organization went unnoticed.
Had Knight used a nontechnical term, such as "opportunism," that has broad
and recognizable significance to social and economic organization quite gen­
erally, that result might have been avoided."

Another economist whose deep understanding of economic organization
went largely unrecognized except among a small core of institutionalists was
John R. Commons. Commons advanced the proposition that the transaction is
properly regarded as the basic unit of analysis (1934, pp. 4-8). The study of
trading at a much more microanalytic level of analysis was thus indicated.
Commons furthermore recognized that economic organization is not merely a
response to technological features-economies of scale; economies of scope;
other physical or technical aspects-but often has the purpose of harmonizing
relations between parties who are otherwise in actual or potential conflict
(Commons, 1934, p. 6). The proposition that economic organization has the
purpose of promoting the continuity of relationships by devising specialized
governance structures, rather than permitting relationships to fracture under
the hammer of unassisted market contracting, was thus an insight that could
have been gleaned from Commons. But the message made little headway
against the prevailing view that the courts were the principal forum for con­
flict resolution.

Ronald Coase's classic 1937 article expressly posed the issue of eco-

21ntemal organization sometimes appears as a consequence of this condition but should not
be regarded as an organizational panacea. Among the internal problems of the corporation. for
example. are "the protection ... of members and adherents against each other's predatory
propensities" (Knight. 1965, p. 254).

3Even Coase , whose credentials for studying economic organization are impeccable, mis­
takenly takes issue with Knight over the efficacy of markets for information. Thus' whereas
Knight implicitly recognizcd that internal organization could arise because of problems that
attend the purchase and sale of information, Coase held instead: "We can imagine a system
where all advice or knowledge was brought as required" (1952, p. 346). This statement dis­
regards the serious hazards of opportunism to which information exchange is peculiarly subject
(Arrow, 1971).

I

1.1 Economics

1. Antecedents from the 1930s
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nomic organization in comparative institutional terms. Whereas markets were
ordinarily regarded as the principal means by which coordination is realized,
Coase insisted that firms often supplanted markets in performing these very
same functions. Rather than regard the boundaries of firms as technologically
determined, Coase proposed that firms and markets be considered alternative
means of economic organization (1952, p. 333). Whether transactions were
organized within a firm (hierarchically) or between autonomous firms (across
a market) was thus a decision variable. Which mode was adopted depended
on the transaction costs that attended each.

A crucial dilemma nevertheless remained. Unless the factors responsible
for transaction cost differences could be identified, the reasons for organizing
some transactions one way and other transactions another would necessarily
remain obscure. The persistent failure to operationalize transactio s s was
responsible for iti tautological reputation (Alchian and Demsetz, 1972, p,
783).4 InasmuchiiSVirtually any outc~e could be explained by appeal to
transaction cost reasoning, recourse to transaction costs gradually acquired "a
well-deserved bad name" (Fisher, 1977, p. 322, n. 5). Headway on these
matters thus unavoidably awaited operationalization.

1.2 Law

The legal literature to which I have reference deals mainly with contract law,
although important labor law contributions have since been made. An es­
pecially important contribution is Karl Llewellyn's prescient treatment
"What Price Contract?" in 193I. Llewellyn took exception to prevailing
contract law doctrine, which emphasized legal rules, and argued that greater

attention should be given to t~ ~ses to be se~. Less-attention to form
and more to substance was thus indicated-especially since being legalistic
could sometimes stand in the way of getting the job done.> A concept of
contract as framework was advanced. Llewellyn distinguished between "iron
rules" and "yielding rules" (1931, p, 729) and held that

4Sleven Cheung contends that "Cease's argument is ... notlautological if one can identify
different types of transactions and how they will vary under different circumstances" (1983, p.
4). That is correct. But the fact is that such a discriminating effort was nOI prescribed by Coase,
and such a need went unrecognized until vertical integration was expressly explicated in transac­
tion cost terms (Williamson, 1971). Indeed, full operationalization required additional effort and
still continues (Williamson, 1975, 1979a, 1983; Klein, Crawford. and Alchian, 1978; Klein and
Leffler, 1981; Masten, 1982; Riordan and Williamson, forthcoming).

5As.Lon Fuller and Will~am Perdue put it. "~ssessment 0.( d!U!!ages,.t~~
be~oncllied, nOlasap~~lrs, but~on

(1936, p. 52).

... the major importance of legal contract is to provide a framework for well­
nighevery type of grouporganization and for well-nigh every typeof passing or
permanent relation between individuals and groups ... -a framework highly
adjustable, a framework which almost never accurately indicates real working
relations, but whichaffords a roughindication aroundwhich such relations vary,
an occasional guide in cases of doubt, and a norm of ultimate appeal when the
relations cease in fact to work. [1931, pp. 736-371

Such a concept of contract as framework is broadly consonant with process
analysis of the type favored by Commons, where the study of working rules
and continuity of exchange were emphasized. The convenient assumption, in
both law and economics, that court ordering was routinely invoked to enforce
contract was plainly challengerThe limited contractual role that Llewellyn
assigned to litigation is a precursor to the more recent literature on "private
orderin£" (Galanter, 198~, -

1.3 Organizations

The 1930s also witnessed the publication of Chester Barnard's important
study The Functions of the Executive (1938). Whereas organization theorists
had previously been preoccupied with creating "principles" of organiza­
tion-which, it turned out, were often empirically vacuous (March and Si­
mon, 1958, pp. 30-3 I)-Barnard was concerned instead with the processes
of organization. The study of formal organization was emphasized, but not to
the exclusion of informal organization. Cooperation was assigned a central
place in the theory of organization that Barnard advanced. Express provision
was made for tacit or personal knowledge.

Thus although Barnard approved of the extensive study by social scien­
tists of "mores, folkways, political structures, institutions, attitudes,
motives, propensities, instincts," he regretted that the study of formal organi­
zation had been relatively neglected (1938, p. ix); by formal organization he
meant "that kind of cooperation among men that is conscious, deliberate,
purposeful" (1938, p. 4). Barnard wanted greater emphasis placed on
intended rationality, due allowance having been made for the limits imposed
by physi~aT:'6iological, and social factors (1938, pp. 12-45). What Herbert
Simon subsequently referred to as "bounded ra!~j!l~y" (1957) was
anticipated.

Effective adaptation was what distinguished successful cooperative sys­
tems from failures:

Thesurvival of an organization depends upon the maintenance of an equilibrium
of complex character in a continuously fluctuating environment of physical,
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biological, and social materials, elements, and forces which calls for readjust­
ment of processes internal to the organization. We shall be concerned with the
nature of the external conditions to which adjustment must be made, but the
centerof our interestis the processby which it is accomplished. [Barnard, 1938,
p.6)

Cooperation is jointly determined by social factors and incentive align­
ments: Inasmuch as the "social benefits [of cooperation] are limited ... ,
efficiency depends in part on the 9istributiv.s.Eroc~s in the cooperative sys­
tem" (1938, p. 58). The study of formal organization needs to make provi­
sion, moreover, for the role of informal organization- "formal organizations
are vitalized and conditioned by informal organization ... ; there cannot be
one without the other" (Barnard, 1938, p. 120). Informal organization facili­
tates communications, promotes cohesiveness, and serves to protect the per­
sonal integrity and self-respect of the individual against the disintegrating
effects of formal organization (1938, p. 122).

Finally, Barnard, in a very prescient passage, made explicit provision for
what Michael Polanyi (1962) later developed in the context of personal
knowledge. As Barnard put it:

In the common-sense, everyday, practicalknowledge necessary to the practiceof
the arts, there is muchthat is not susceptible of verbal statcment-it is a matterof
know-how. It may be called behavioral knowledge. It is necessary to doing
things in concretesituations. It is nowhere more indispensable than in the execu­
tive arts. [1938, p. 291]

Barnard's remarkable discussion of internal organization thus asserts or
develops the following: (I) Organization form-that is, formal organiza­
tion-matters; (2) informal organization has both instrumental and humaniz­
ing purposes; (3) bounds on rationality are acknowledged; (4) adaptive, se­
quential decision-making is vital to organizational effectiveness; and (5) tacit
knowledge is important. Albeit lacking in comparative institutional re­
spects-no firm or market comparison, for example, was attempted-a con­
cept of the firm as governance structure was plainly contemplated.

The following propositions had thus been advanced and, in principle,
could have been joined in a concerted study of economic organization as of
1940: (1) Opportunism is a subtle and pervasive condition of human nature
with which the study of economic organization must be actively concerned
(Knight); (2) the transaction is the basic unit of organizational analysis
(Commons); (3) a central purpose of economic organization !!Jo harmoni~

exchange relations (Commons; Barnard); (4) the study of contract, broadly
~O, IS the legal counterpart to, and both stands to benefit from and can
help to inform the study of economic organization (Llewellyn); and (5) the

study of internal organization and market organization are not disjunct but are
usefully joined within a common transaction cost economizing framework

(Coase).

2. The Next Thirty Years

Those were auspicious beginnings. A sound basis for further advances had
plainly been laid. The comparative institutional analysis of economic organi­
zation did not, however, flourish. Attention was concentrated elsewhere.

The prevailing orientation toward economic organization in the thirty­
year hiatus between 1940 and 1970 was that technological features of firm and
market organization were determinative. The allocation of economic activity
as between firms and markets was taken as a datum; firms were characterized
as production functions; markets served as signaling devices; contracting was
accomplished through an auctioneer; and disputes were disregarded because
of the presumed efficacy of court adjudication.' The possibility that subtle
economizing purposes are served by organizational variety does not arise
within-indeed, is effectively beyond the reach of-this orthodox frame­
work. Correspondingly, the prevailing public policy attitude toward un­
familiar or nonstandard business practices during that interval was deep suspi­
cion and even hostility.

That state of affairs was lamented by Ronald Coase in his 1972 essay on
the state of industrial organization. Although his 1937 paper, in which trans­
action rather than production costs were featured, was much cited, it was little
used (Cease, 1972, p. 63). Discontent with exclusive reliance on neoclassical
price theory was nevertheless building. Vernon Smith thus boldly declared,
only two years later, that orthodoxl. was dead and predicted that a new
microtheory would arise which "will, and should, deal with the economic
foundations of organization and institution, and this will require us to have an
economics of information and a more sophisticated treatment of the tech:,..
nology of transacting" (1974, p. 321).6

Indeed, the mam tradition notwithstanding, not everyone worked within
the framework of received microtheory during the interval 1940 to 1970. To
the contrary, significant dissents, of which transaction cost economics has
been the special beneficiary, were continuing to appear in law, economics,
and organization.

6lndeed, the seeds of a research response along Ihese lines were already being sown. See
Section2.2 of Chapter 2.
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2.1 Economics

F~iedrich Hayek resisted the main tradition in his insistence that "the eco­
nomic problem of society is mainly one of rapid adaptation to changes in
particular circumstances of time and place" (1945, p. 524). How easy it is, he
observed, "for an inefficient manager to dissipate the differentials on which
profitability rests, and that it is possible, with the same technical facilities, to
produce with a great variety of costs, are among the commonplaces of busi­
ness experience which do not seem to be equally familiar in the study of the
economist" (Hayek, 1945, p. 523).

Hayek further counseled that the study of adaptive systems will be facili­
tated not by focusing on statistical aggregates but by recognizing the impor­
tance of idiosyncratic knowledge-which, by its nature, cannot be summa­
rized by stiitlstlcal measures but nevertheless possesses great economic value,
in that such knowledge serves as the basis for local adaptive action (Hayek,
1945, p. 523-24). If complexity is deep in the nature of things economic,
then that ought to be acknowledged rather than suppressed (Hayek, 1967,
chap. 2). An equilibrium approach to economics is thus only preliminary to
the study of the main issues (Hayek, 1945, p. 530).

The postwar market failure literature served further to alert economists to
the importance of information, its distribution among economic agents, and
the difficulties attending its transmission and accurate disclosure." Cease's
treatment of social costs (1960) was especially noteworthy. Not only were
market failures traced to transaction cost origins, but problems of economic
organization were posed in a thoroughly comparative institutional way. The
progressive development and refinement of this literature culminated with
Kenneth Arrow's observation that "market failure is not ab~lute; it is better-to consider a broader category, that of transaction costs, which in general
impede and in particular cases block the formation of markets" (1969, p.
48)-where by transaction costs Arrow had reference to the "costs ofrunn~
the economic system" (1969, p. 48).
,. 7Annen Alchian's 1'iiiportant contributions to the economics of property rights are also

noteworthy. Nominal ownership analysis gives way to an examination of those who are in
effective control of resources. The Berle and Means concern over the separation of ownership
from control thus comes under renewed scrutiny in this way (Alchian, 1965). Efforts to curb
managerial discretion-whether through the activation of the market for corporate control (Man­
ne, 1965). internal reorganization of the firms so as to effect superior resource allocation (AI­
chian. 1969), or by other means-are also germane. The study of nonprofits and of socialist firms
are usefully included within the property rights perspective (Furubotn and Pejovich, 1974).
Steven Cheung's work on property rights (1969, 1983) is illustrative of the continuing vitality of
this tradition. Also see Louis DeAlessi (1983).

That microanalytic orientation is retlected in a series of important contri­
butions to the study of economic organization made by Arrow. Like Hayek,
he emphasized that the needs of equilibrium and disequilibrium economics
differ: "'i'Traditional economic theory stresses the sufficiency of the price
system as a source of information, and this is correct enough at equilibrium.
In conditions of disequilibrium, [however], a premium is paid for the acquisi­
tion of information from sources other than the prices and quantities" to
which the firm has direct access (Arrow, 1959, p. 47). Arrow subsequently
described firms and markets as alternative instruments for organizing eco­
nomic activity in his 1963 presidential address to the Institute of Management
Sciences. He noted in that connection that the boundary of an organization is
commonly defined by the line across which only price-mediated transactions
take place, but he observed that the economic content of intraorganizational
and price-mediated transactions are often similar (1971, p. 232). A common
framework that applies to both is therefore indicated. He furthermore ac­
knowledged that the hierarchical structure of internal organization is a deci­
sion variable (1971, pp. 226-27). An assessment of the efficacy of internal
organization presumably needs to take this into account. Arrow's treatment of
the economics of information disclosed that the "fundamental.Qarad.2J" of
information is traceable to opportunism- "its valu: for the purchaser is not
known until he has the inl'Ormation, but then he has in effect acquired it
without cost" (Arrow, 1971, p. 152).8 Finally. Arrow insisted that the prob­
lem of economic organization be located in a larger context in which the
integrity of trading parties is expressly considered (1974). The efficacy of
alternative modes of contracting will thus vary among cultures because of
differences in trust (Arrow. 1969, p. 62).

2.2 The Law and the Evolution of Private Ordering

Noteworthy developments in the law include assessments of the special at­
tributesof collective bargaining contracts by Harry Shulman, Archibald Cox,
and Clyde Summers. The relative merits of private ordering in relation to
court ordering needed to be assessed in deciding on how to implement the
Wagner Act. Shulman urged that the Act be interpreted as a "bare legal
framework" within which private ordering between management an~ labor

8But for opportunism, the buyer could rely on the seller to charge him only the true value
prior to disclosure, or the seller could depend on the buyer to pay full value upon disclosure. If
neither party believes the other, the difficulties of exchange to which Arrow refers develop.
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would operate (1955, p. 1(00). The grievance and arbitration procedure was
thus favored over judicial disposition of disputes because of the corrosive
effects on continuing relationships that adversary proceedings encouraged
(Shulman, 1955, p. 1024). Cox likewise held that the collective bargaining
agreement should be understood as an instrument of governance, which is in
the spirit of Commons, as well as an instrument of exchange: "The collective
agreement governs complex, many-sided relations between large numbers of
people in a going concern for very substantial periods of time" (1958, p. 22).
Provision for unforeseeable contingencies is made by writing the contract in
general, flexible terms and supplying the parties with a special arbitration
machinery. "One simply cannot spell out every detail of life in an industrial
establishment, or even of that portion which both management and labor
agree is a matter of mutual concern" (Cox, 1958, p. 23).

The technical versus purposive distinction made earlier by Llewellyn
was elaborated by Summers, who distinguished between "black letter law"
on the one hand and a 'more circumstantial approach to law on the other. "The
epitome of abstraction is the' Restatement, which illustrates its black letter
rules by transactions suspended in midair, creating the illusion that contract
rules can be stated without reference to surrounding circumstances and are
therefore generally applicable to all contractual transactions". (Summers,
1969, p. 566). Such a conception does not and cannot provide a "framework
for integrating rules and principles applicable to all contractual transactions"
(Summers, 1969, p. 566). A broader conception of contract, with emphasis
on the affirmative purposes of the law and effective governance relations, is
needed if that is to be realized. Summers conjectured in this connection that
"the principles common to the whole range of contractual transactions are
relatively few and of such generality and competing charactea that they should
not be stated as legal rules at all" (1969, p. 527).

Other significant legal contributions include Stewart Macaulay's em­
pirical studies of contract. Macaulay observed that contract execution is nor­
mally a much more informal and cooperative venture than legalistic ap­
proaches to contracting would suggest. He cited one businessman to the effect
that "you can settle any dispute if you keep the lawyers and accountants out
of it. They just do not understand the give-and-take needed in business"
(1963, p. 61). More generally, Macaulay's studies of contractual practices
support the view that contractual disputes and ambiguities are more often
settled by private ordering than by appeal to the courts-which is in sharp
contrast with the neoclassical presumptions of both law and economics.
Transaction costs and comparative institutional analysis were prominently
featured in Guido Calabresi's (1970) pathbreaking work on torts.

2.3 Organization

Important contributions in organization theory include Herbert Simon's semi­
nal explication of the Barnard thesis in Administrative Behavior in 1947,
Alfred Chandler's remarkable book Strategy and Structure (1962), and
Michael Polanyi's treatment of Personal Knowledge (1962). Simon carries
Barnard's rationality analysis forward and develops a more precise vocabu­
lary in the process. He traces the central problem of organization to the
joining of rational purposes with the cognitive limits of human actors: It "is
precisely in the realm where human behavior is intendedly rational, but only
limitedly so, that there is room for a genuine theory of organization and
administration" (1957, p. xxiv). Intended rationality is responsible for the
observed purposefulness of economic agents and economic organizations.
Interesting economic and organizational choices arise only in a limited (or
bounded) rationality context.

Simon makes repeated reference to the criterion of efficiency ( 1957, pp.
14,39-41, 172-97), but he also cautions that organizational design should be
informed by "a knowledge of those aspects of the social sciences which are
relevant to the broader purposes of the organization" (1957, p. 246). A
sensitivity to subgoal pursuit, wherein individuals identify with and pursue
local goals at the possible expense of global goals (Simon, 1957, p. 13), and
the "outguessing" or gaming aspects of human behavior (Simon, 1957, p.
252) are among those aspects.

Chandler's 1962 book had its origins in business history rather than
organization theory. In many respects his historical account of the origins,
diffusion, nature, and importance of the multidivisional form of organization
ran ahead of contemporary economic and organization theory. Chandler clear-.
Iy established that organization form had important business performance
consequences, which neither economics nor organization theory had done
(nor, for the most part, even attempted) before. The mistaken notion that
economic efficiency was substantially independent of internal organization
was no longer tenable after the book appeared.

. Michael Polanyi's treatment of personal knowledge disclosed that to
characterize the firm exclusively in technological terms was bankrupt:

The attempt to analyze scientifically the established industrial arts has every­
whereled to similarresults. Indeedeven in the modern industries the indefinable
knowledge is still an essential part of technology. I have myself wat~hed in
Hungary a new, imported machine for blowing electric lamp bulbs, the exact
counterpart of which was operatingsuccessfully in Germany, failing for a whole
year to produce a single flawless bulb. [Polanyi, 1962, p. 52)
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That theme is carried forward in his discussion of craftsmanship. Polanyi
observed that "an art which has fallen into disuse for the period of a genera­
tion is altogether lost. . . . It is pathetic to watch the endless efforts­
equipped with microscopy and chemistry, with mathematics and elec­
tronics-to reproduce a single violin of the kind the half-literate Stradivarius
turned out as a matter of routine more than 200 years ago" (Polanyi, 1962, p.
53). Idiosyncratic knowledge is likewise important with respect to language:

To know a language is an art, carried on by tacit judgments and the practice of
unspecifiable skills.... Spokencommunication is the successful application by
two persons or the linguistic knowledge and skill acquired by such appren­
ticeship, one person wishing to transmit, the other to receive, information.
Relying on what each has learnt, the speaker confidently utters words and the
listener confidently interprets them, while they mutually rely on each other's
correct use and understanding of these words. A true communication will take
placeif, andonly if, thesecombined assumptions of authority and trustare in fact
justified. 11962, p. 206)

A coherent theory of economic organization that attempted to draw these
several strands together nevertheless remained elusive. Neoclassical eco­
nomic theories of firm and market organization and the neoclassical legal
contracting tradition were left largely unscathed by these nonorthodox treat­
ments. Meanwhile organization theory eschewed further development of the
rationality approach in favor of nonrationality and power approaches to the
study of organization (Williamson, 1981b, pp. 571-73). The upshot is that
Cease's grim assessment of the state of comparative institutional analysis in
1972 was altogether warranted.

3. An Overview

The book successively sets out the rudiments of transaction cost economics,
applies the basic arguments to a series of economic institutions over which
there has been widespread disagreement or puzzlement, and develops public

policy ramifications.
Chapter I provides an overview of the transaction cost economics ap­

proach to the study of economic organization. The behavioral assumptions on
which transaction cost economics relies and the critical dimensions for dis­
tinguishing among transactions are developed in Chapter 2. Alternative ap­
proaches to the world of contract are described. What I refer to as the "Fun­
damental Transformation" -whereby a large-numbers condition at the outset
(ex ante competition) is transformed into a small-numbers condition during
contract execution and at contract renewal intervals (ex post competition)-

and its pervasive importance for the study of economic organization are

developed.
Rather than characterize the firm as a production function, transaction

cost economics maintains that the firm is (for many purposes at least) more
usefully regarded as a governance structure. A comparative institutional ap­
proach to the governance of contractual relations is set out in Chapter 3.

Chapters 4 and 5 deal with vertical integration. Chapter 4 is concerned
with theory and policy. Chapter 5 develops the evidence. Vertical integration
is not only an important condition in its own right but equally because the
transaction cost treatment of the decision to integrate is paradigmatic.{ Such
apparently unrelated phenomena as the employment relation, aspects of reg­
ulation, certain nonstandard contracting practices, corporate governance, and
even family organization are variations on a theme.

Chapter 6 attempts to fill a serious gap in the literature on economic
organization. It examines the incentive and bureaucratic limits of internal
organization in the context of the following dilemma: Why can 't .lllarg~~.ft..rm
do everything a collection of small firms can do and more?

Chapters 7 and 8 deal with the uses of nonstandard contracting to effect
credible commitments. Nonstandard contracting-customer and territorial re­
strictions, tie-ins, block booking, and related restraints-have been the
source of much public policy consternation. This follows from the neo­
classical view that transactions are properly assigned either to firms or to
markets in accordance with some natural (mainly technological) order. Efforts
to tamper with this natural order are thus presumed to have anticompetitive
purpose and effect. The transaction cost approach discloses that this formula­
tion is simplistic: Many nonstandard or unfamiliar contracting practices serve
legitimate transaction cost economizing purposes. Often the parties are en­
gaged in an effort to devise contractual safeguards that promote more efficient
exchange. Commercial equivalents of hostages arise in this way.

The organization of work is addressed in Chapter 9. This chapter is
partly responsive to the recent Radical Economics literature, which holds that
hierarchy lacks redeeming economic purposes but 'operates entirely in the
service of power (Marglin, 1974, 1984; Stone, 1974). This argument suc­
ceeds mainly by default: Inasmuch as neoclassical economics is preoccupied
with production functions and is silent with respect to hierarchy, the exis­
tence-indeed the ubiquity-of hierarchy is presumably explained by other
factors, of which power is the leading candidate. Addressing the economics of
organization in transaction cost terms discloses that hierarchy also serves
efficiency purposes and furthermore permits a variety of predictive statements
regarding the organization of work to be advanced. I

Chapter 10 deals with efficient labor organizaticn. Unlike the preceding
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chapter, where the nature of the workers' status was a variable, here it is
assumed that an authority relation prevails between workers and managers.
The principal issue of interest is what governance structure supports will be
crafted in response to job attributes of differing kinds. The ramifications of
the argument for union organization are developed.

The modern corporation is the subject of Chapter II. The transformation
of the corporation from its traditional (unitary) form to its modern (multidivi­
sional) form is traced, and the significance is assessed. Subsequent develop­
ments-the conglomerate and the multinational corporation-are shown to
be extensions of the basic multidivisional structure. the object being to man­
age diversified product lines in the first instance and to facilitate technology
transfer in the second.

Corporate governance issues are considered in Chapter 12. I argue that
the board of directors is appropriately regarded as a governance structure
response to those with diffuse and otherwise unprotected investments in the
corporation. So regarded. it is principally an instrument of the stockholders.

Regulation is examined in" Chapter 13. The proposition that franchise
bidding can be used to supplant rate of return regulation in natural monopoly
industries is disputed. Assessing this in transaction cost terms discloses that
the argument goes through in some circumstances but not all. A discriminat­
ing approach to the use of franchise bidding is therefore proposed. A focused
case study illustrating the contractual problems that beset franchise bidding is
set out in an appendix.

Antitrust ramifications of transaction cost economics are summarized in
Chapter 14. Transaction cost issues that arise in the context of contracting,
merger, and strategic behavior are all addressed. The earlier preoccupation of
antitrust with monopoly-to the virtual exclusion of economizing in non­
technological forms-is challenged. Circumstances in which troublesome
antisocial monopolizing arises are indicated.

The conclusions are set out in Chapter 15. The behavioral assumptions.
the main arguments on which transaction cost economics relies, and the
principal implications are summarized. The implied research agenda is
sketched.

Transaction Cost Economics

Firms, markets. and relational contracting are important economic institu­
tions. They are also the evolutionary product of a fascinating series of organi­
zational innovations. The study of the economic institutions of capitalism has
not, however, occupied a position of importance on the social science re­
search agenda.

Partly this neglect is explained by the inherent complexity of those
institutions. But complexity can and often docs serve as an inducement rather
than a deterrent. The primitive state of our knowledge is at least equally
explained by a reluctance to admit that the details of organization matter. The
widespread conception of the modern corporation as a "black box" is the
epitome of the noninstitutional (or pre-microanalytic) research tradition.

Merely to acknowledge that the microanalytic details of organization
matter docs not, however, suffice. The salient structural features of market.
hierarchical, and quasi-market forms of organization need to be identified and
linked to economic consequences in a systematic way. Lack of agreement on
(or misconceptions regarding) the main purposes served by economic organi­
zation has also been an impediment to research progress.

A chapter in some yet unwritten history of economic thought will be
needed to sort those matters out. Whatever the eventual explanation, thefact
i~.£QIJQ!!'i~illsJ!tutions has witnessedarenaissance. Thus,--_.- - -.- ,_.. ," .., - - -~, -. ..
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whereas the study of institutional economics reached a nadir in the immediate
postwar period, a renewal of interest in institutions and a reaffirmation of their
economic importance can, with the benefit of hindsight, be traced to the early
I96Os. I Operational content began to appear in the early 1970s.2 A common--characteristic of the new line of research is that the concept of firm as produc-
tion function is supplanted (or augmented) by the concept of firm as ~04er­

mince structure. Research of the New Institutional Economics kind "had
reached a ~ritical mass by 1975.3 The ensuing decade has witnessed exponen­
tial growth.

Transaction cost economics is part of the New Institutional Economics
research tradition. Although transaction cost economics (and, more generally,
the New Institutional Economics) applies to the study of economic organiza­
tion of all kinds, this book focuses primarily on the economic institutions of
capitalism, with special reference to firms, markets, and relational contract­
~ That focus runs the gamut from discrete market exchange ~t the ~ne

extreme to centralized hierarchical organization at the other, with mynad
mixed or intermediate modes filling the range in between. The changing
character of economic organization over time-within and between markets
and hierarchies-is of particular interest.

Although the remarkable properties of neoclassical markets, where
prices serve as sufficient statistics, are widely conceded-as Friedrich Hayek
put it, the market is a "marvel" (1945, p. 525)-opinions differ in assessing
transactions that are organized within quasi-market and nonmarket modes of
organization. At best the administrative apparatus and private ordering sup-

"The early contributions include Ronald Cease's reconceptualization of social costs (1960),
Armen Alchian's pioneering treatment of property rights (196\), Kcnneth Arrow's work on the
troublesome economic properties of information (1962,1963), and Alfred e'handler. Jr.'s contri­

bution to business history (1962).

2These include my first efforts to recast the vertical integration problem in transaction cost
terms (Williamson. 1971) and effons to generalize that approach in the context of markets and
hierarchies (Williamson, 1973); the treatments by Armen Alchian and Hamid Demsetz of the
"classical capitalist firm" in terms of team organization (19:2) .and their related w~rk on
property rights (1973); ttle proposed reformulation of ~conomlc hl.story b~ Lance DaVIS and
Douglass North (1971); the important work by Peter Docnnger and Michael Piore (1971) on labor
markets; and Janos Kornai's provocative treatment of disequilibrium economics (1971).

3Some of this is described in the first chapterof Markets and Hierarchies (1975), which is
titled "Toward a New Institutional Economics." The conference on "The Economics of Internal
Organization" held al the University of Pennsylvania in 1974 (the papers from which were
published in 1975 and 1976 in the Bell Journal of Economics) helped to redefine the ~seareh

agenda. Many of the articles in thc Journal of Economic Behavior and Organization, which first
began publication in 1980. are in the New Institutionalist spirit. For recent commentary and
contributions to this literature. see the March 1984 issue of the Journal of Institutional and
Theoretical Economics and the forthcoming book of readings edited by Louis Putterman and

Victor Goldberg.

ports that attend these transactions are messy. Some scholars decline even to
deal with them. Others regard the deviations as evidence of a pervasive
condition of "market failure." Until very recently the primary economic
explanation for nonstandard or unfamiliar business practices was monopoly:"
"[I]f a.n economist finds something-a business practice of one sort or an­
other-that he does not understand, he looks for a monopoly explanation"
(Cease,' 1972, p. 67). That other social scientists should regard these same
institutions as antisocial is unsurprising. The enforcement of antitrust from
1945 through 1970 reflected that orientation.

To be sure, a net negative social assessment is sometimes warranted. A
more subtle and discriminating understanding of the economic institutions of
capitalism has nevertheless been evolving. Many puzzling or anomalous
practices have been cast into different relief in the process. This book ad­
vances the proposition that the economic institutions of capitalism have the
main purpose and effect of economizing on transaction costs.

Main purpose is not, however, to be confused with sole purpose. Com­
plex institutions commonly serve a variety of objectives. This is no less true
here. The inordinate weight that 1 assign to transaction cost economizing is a
device by which to redress a condition of previous neglect and undervalua­
tion. An accurate assessment of the economic institutions of capitalism can­
not, in my judgment, be reached if the central importance of transaction cost
economizing is denied.> Greater respect for organizational (as against tech­
nolo,gical) features and for efficiency (as against monopoly) purposes is
needed. This theme is repeated, with variation, throughout this book.

I submit that the full range of organizational innovations that mark the
development of the economic institutions of capitalism over the past 150 years
warrant reassessment in transaction cost terms. The proposed approach adopts
a contracting orientation and maintains that any issue that can be formulated
as a contracting problem can be investigated to advantage in transaction cost
economizing terms. Every exchange relation qualifies. Many other issues
whichat 'the outset appear to lack a contracting aspect turn out, upon scrutiny,
to have an implicit contracting quality. (The cartel problem is an example.)
The upshot is that the actual and potential scope of transaction cost economics
is very broad.

As compared with other approaches to the study of economic organiza-

4Important exceptions to this tradition-which, however, were widely ignored-are Lester
Telser's (1965) and Lee Preston's (1965) treatments of restrictive trade practices.

SA balanced view of the economic institutions of capitalism will await more concerted
attention to the sociology of economic organization, which, happily, is in progress. For receat
workof this kind, see Harrison White (1981), Martha Feldman and James March (1981), Arthur
Stincheombe (1983). Mark Granovetter (forthcoming), and James Coleman (1982).
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tion, transaction cost economics (1) is more microanalytic, (2) is more self­
conscious about its behavioral assumptions, (3) introduces and develops the
economic importance of asset specificity, (4) relies more on comparative
institutional analysis, (5) regards the business firm as a governance structure
rather than a production function, and (6) place greater weight on the ex post
institutions of contract, with special emphasis on private ordering (as com­
pared with court ordering). A large number of additional implications arise
upon addressing problems of economic organization in this way. The study of
the economic institutions of capitalism, as herein proposed, maintains that the
transaction is the basic unit of analysis and insists that organization form
matters. The underlying viewpoint that informs the comparative study of
issues of economic organization is this: Transaction costs are economized by
assigning transactions (which differ in their attributes) to governance struc­
tures (the adaptive capacities and associated costs of which differ) in a dis­

criminating way. 6

Given the complexity of the phenomena under review, transaction cost
economics should often be used in addition to, rather than to the exclusion of,
alternative approaches. Not every approach- is equally instructive, however,
and they are sometimes rival rather than complementary.

The nature of transaction costs is developed in section I. A cognitive
map of contract, in which alternative approaches to economic organization are
described and with respect to which transaction cost economics is located, is
set out in section 2. The relation between behavioral assumptions and alter­
native conceptions of contract is presented in section 3. A rudimentary con­
tracting schema on which the argument in the book repeatedly relies is devel­
oped in section 4. Contractual issues that arise in organizing the company
town are examined in section 5. Other applications are sketched in section 6.

Concluding remarks follow.

1. Transaction Costs

1.1 Frictionlessness

Kenneth Arrow has defined transaction costs as the "costs of running the
economic system" (1969, p. 48). Such costs are to be distinguished from
production costs, which is the cost category with which neoclassical analysis

61ndeed, transaction cost economizing is central to the study of economic organization quite

generally-in capitalist and noncapitalist economies alike.

has been preoccupied. Transaction costs are the economic equivalent of fric­
tion in physical systems. The manifold successes of physics in ascertaining
the attributes of complex systems by assuming the absence of friction scarcely
require recounting here. Such a strategy has had obvious appeal to the social
sciences. Unsurprisingly, the absence of friction in physical systems is cited
to illustrate the analytic power associated with "unrealistic" assumptions
(Friedman, 1953, pp. 16-19).

But whereas physicists were quickly reminded by their laboratory instru­
ments and the world around them that friction was pervasive and often needed
to be taken expressly into account, economists did not have a corresponding
appreciation for the costs of running the economic system. There is, for
example, no reference whatsoever to transaction costs, much less to transac­
tion costs as the economic counterpart of friction, in Milton Friedman's
famous methodological essay (1953) or in other postwar treatments of
positive economics." Thus although positive economics admitted that fric­
tions were important in principle, it had no language to describe frictions in
fact. 8

The neglect of transaction costs had numerous ramifications, not the
least of which was the way in which nonstandard modes of economic organi­
zation were interpreted. Until express provision for transaction costs was
made, the possibility that nonstandard modes 9f organization-customer and
territorial restrictions, tie-ins, block booking, franchising, vertical integra­
tion, and the like-operate in the service of transaction cost economizing was
I~ttle appr~ciated. ~nstead, most economists invoked monopoly explana­
tions-be It of the leverage, price discrimination, or entry barriers kinds­
when confronted with nonstandard contracting practices (Coase, 1972, p.
67). Donald Turner's views are representative: "I approach customer and
territorial restrictions not hospitably in the common law tradition, but inhos­
pitably in the tradition of antitrust. "9 As discussed below, the research agen­
da and public policy toward business were massively influenced by that
~onopoly predisposition. The prevailing view of the firm as production func­
tion was centrally implicated in that situation.

"Herbert Simon's treatments of decision-making in economics focus mainly on individual
rather than institutional features of economic organization (1959; 1962).

8To be sure. the market failure literature was concerned with many of the relevant issues.
But It rarely posed the. issues in transaction cost terms, Arrow's remarks are thus prescient: "I
~nten~ that market fallu~e IS'a more general category than externality .... [Moreover). market
. ilure IS n?t absolute; It IS better to consider a broader category. that of transaction costs, which
~~enerallmpede and In particular cases completely block the formation of markets" (1969. p.

. 9'fhe quotation is attributed to Turner by Stanley Robinson, 1968, N.Y. State Bar Associa-
tion, Antitrust Symposium. p. 29. ,
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1.2 Explication

Transaction cost economics poses the problem of economic organization as a
problem of contracting. A particular task is to be accomplished. It can be
organized in any of several alternative ways. Explicit or implicit contract and
support apparatus are associated with each. What are the costs?

Transaction costs of ex ante and ex post types are usefully distinguished.
The first are the costs of drafting, negotiating, and safeguarding an agree­
ment. This can be done with a great deal of care, in-;ilich case a complex
document is drafted in which numerous contingencies are recognized, and
appropriate adaptations by the parties are stipulated and agreed to in advance.
Or the document can be very incomplete, the gaps to be filled :n by the parties
as the contingencies arise. Rather, therefore, than contemplate all conceivable
bridge crossings in advance, which is a very ambitious undertaking, only
actual bridge-crossing choices are addressed as events unfold.

Safeguards can take several forms, the most obvious of which js.com­
mon ownership. Faced with the prospect that autonomous traders will experi­
ence contracting difficulties, the parties may substitute internal organization
for the market. This is not, to be sure, without problems of its own (see
Chapter 6). Moreover, ex ante interfirm safeguards can sometimes be fash­
ioned to signal credible commitments and restore integrity to transactions.
The study of "nonstandard" contracting is centrally concerned with such

matters.
Most studies of exchange assume that efficacious rules of law regarding

contract disputes are in place and are applied by the courts in an informed,
sophisticated, and low-cost way. Those assumptions are conv:.nient, in that
lawyers and economists are relieved of the need to examine the variety of
ways by which individual parties to an exchange "contract out of or away!
from" the governance structures of the state by devising private orderings.
Thus arises a division of effort whereby economists are preoccupied with the
economic benefits that accrue to specialization and exchange, while legal

specialists focus on the technicalities of contract law.
The "legal centralism" tradition reflects the latter orientation. It main­

tains that "dis~te~J~qlJ.ire 'access' to a forum external to the original social
setting of the dispute [and that] remedies will be provided as prescribed in
some body of authoritative learning and dispensed by experts who operate
under the auspices of the state" (Galanter, 1981, p. I). The facts, however,
disclose otherwise. "Most disputes, including many that under current rules
could be brought to a court, are resolved by avoidance, self-help, and the like

(Galanter, 1981, p. 2).

The unreality of the assumptions of legal centralism can be defended by

reference to the fruitfulness of the pure exch~nge m~el. T~ pi'r.,disputed
here. My concern is that the law and economics of ffivate 0 enng tfuve been
pushed into the background as a consequence. That is unfortunate, since in
"many instances the participants can devise more satisfactory solutions to
their disputes than can professionals constrained to apply general rules on the
basis of limited knowledge of the dispute" (Galanter, 1981, p. 4).10

The issues here are akin to those that were of concern to Karl Llewellyn
in his discussion of contract in 1931 but have been systematically evaded
since. I I But for the limitations of legal centralism, the ex post side of contract
can be disregarded. Given the very real limitations, however, with which
court ordering is beset, the ex post costs of contract unavoidably intrude.
Transaction cost economics insists that contracting costs of all kinds be ac­
corded parity.

\ Ex post costs of contracting take several forms. These include (I) the
maladaption costs incurred when transactions drift out of alignment in relation
to what Masahiko Aoki refers to as the "shifting contract curve" (1983),12
(2) the haggling costs incurred if bilateral efforts are made to correct ex post
misalignments, (3) the setup and running costs associated with the governance
structures (often not the courts) to which disputes are referred, and (4) the
bonding costs of effecting secure commitments.

Thus suppose that the contract stipulates x but, with the benefit of
hindsight (or in the fullness of knowledge), the parties discern that they
should have done y. Getting from x to y, however, may not be easy. The
manner in which the associated benefits are divided is apt to give rise to
intensive, self-interested bargaining. Complex, strategic behavior may be
elicited. Referring the dispute to another forum may help, but that will vary
with the circumstances. An incomplete adaptation will be realized if, as a
consequence of efforts of both kinds, the parties move not to y but to y/./

A complicating factor in all of this is that the ex ante and ex post costs of
contract are interdependent. Put differently, they must be addressed simul­
taneously rather than sequentially. Also, costs of both types are often difficult

IOMarc Galanter elaborates as follows: "The variability of preferences and of situations.
compared to the small number of things that can be taken into account by formal rvles ... and
the loss of meaning in transforming the dispute into professional categories suggest limits on the
desirability of conforming outcomes to authoritative rules" (1981. p. 4).

IISee "Prologue," Section 1.2.

12Theex post transaction costs are related to. but plainly differ from. what Michael Jensen
and William Meckling refer 10 as agency costs. which they define as the sum of "(I) the
mo.nitoring expenditures of the principal. (2) the bonding expenditures by the agent. and Q.l..!!1e
residual loss" (1976. p. 308)-this last being a very expansive category.
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to quantify. The difficulty, however, is mitigated by the fact th~t tra~saction

costs are always assessed in a comparative institutional way. In which one
mode of contracting is compared with another. Accordingly, it is the dif­
ference between rather than the absolute magnitude of transaction costs that

.matters. As Herbert Simon has observed, the comparison of discrete s.~~<::tural

alternatives can employ rather primitive apparatus-' 'such a~can often
be carried out without elaborate mathematical apparatus or marginal calcula­
tion. In general, much cruder and simpler arguments will suffice to demon­
strate an inequality between two quantities than are required to show the
conditions under which these quantities are equated at the margin" (1978, p.
6). Empirical research on transaction cost matters almost never att~m~ts to
measure such costs directly. Instead, the question is whether organizational
relations (contracting practices; governance structures) line up with the at­
tributes of transactions as predicted by transaction cost reasoning or not./

1.3 The Larger Context

This book concentrates on transaction cost economizing, but the costs need to
be located in the larger context of which they are a part. Among the relevant
factors-to which I sometimes (but not continuously) refer-are the

following:

I. Holding the nature of the good or service to be delivered constant,
economizing takes place with reference to the sum of production and
transaction costs, whence tradeoffs in this respect must be recog­

nized.
2. More generally, the design of the good or service t~ be'delivered is a

decision variable that influences demand as well as costs of both
kinds, whence design is appropriately made a part of the calculus.

3. The social context in which transactions are embedded-the
customs, mores, habits, and so on-have a bearing, and therefore
need to be taken into account, when moving from one culture to

another. 13

4. The argument relies in a general, background way on the efficacy of
competition to perform a sort between more and less efficient modes
and to shift resources in favor of the former. This seems plausible,
especially if the relevant outcomes are those which appear over inter-

13See Mark Granovetter (1983) for a discussion of the importance of embeddcdness. Also

see Douglass North (\ 981).

vals of five and ten years rather than in the very near term. 14 This
intuition would nevertheless benefit from a more fully developed
theory of the selection process. Transaction cost arguments are thus
open to some of the same objections that evolutionary economists
have made of orthodoxy (Nelson and Winter, 1982, pp. 356-70),
though in other respects there are strong complementarities (pp, 34­
38).

5. Whenever private and social benefits and costs differ, the social cost
calculus should govern if prescriptive treatments are attempted.

2. A Cognitive Map of Contract

The field of specialization with which transaction cost economics is most
closely associated is industrial organization. A number of the leading ap­
proaches to the study of industrial organization and the relation that transac­
tion cost economics bears to. them are examined here.

Industrial organization examines contract in terms of the purposes
served. What are the parties trying to accomplish? Here as elsewhere in
industrial organization, monopoly and efficiency purposes are usefully dis­
tinguished. The cognitive map shown in Figure I-I begins with this
distinction.

",. ;'" The Monopoly Branch

All of the approaches to contract shown in Figure I-I, monopoly and effi­
ciency alike, .are concerned with the same puzzle: What purposes are served
by supplanting classical market exchange-whereby product is sold at a
uniform price to all comers without restriction-by more complex forms of
contracting (including nonmarket modes of economic organization)? The mo­
nopoly approaches ascribe departures from the classical norm to monopoly
purpose. The efficiency approaches hold that the departures serve economiz­
ing purposes instead.

14This intuition is akin to thai expressed by Michael Spence in his conjecture that entry
barrier arguments give way 10 contestable markets in the long run (1983. p. 988). Although the
~ong run for Spence probably exceeds five or ten years. some of the evolutionary phenomena of
Interest to me also span half a century. One way of putting it is that I subscribe to weak-form
rather than strong-form selection. the distinction being that "in a relative sense, Ihejll/(" survive,
but there is no reason to suppose that they esc fittest in any absolute sense" (Simon. 1983, p. 69:
emphasis in original).
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The four monopoly approaches to contract are grouped under two head­
ings. The first examines the usesof customer and territorial restrictions, resale
price maintenance, exclusive dealing, vertical integration, and the like in
relation to buyers. The second is concerned with the impact of such practices

on rivals.
The "leverage" theory of contract and the price discrimination in-

terpretation of nonstandard contracting both focus on buyers. Richard Posner
(1979) associates leverage theory with the (earlier) "Harvard School" ap­
proach and price discrimination with the "Chicago School" approach to
antitrust economics. Leverage theory maintains that original monopoly power
can be extended and that nonstandard contracting practices accomplish this.
Although leverage theory is largely discredited among economists, 15 it main­
tains an appeal 'to many lawyers and continues to find its way into legal

briefsI6 and court opinions"? '~IL.~"().
The price discrimination approach to nonstandard contracting maintains

that original monopoly power is unchanged. Price discrimination is merely a
means by which latent monopoly power is actualized. This interpretation of
nonstandard contracting has been advanced by Aaron Director and Edward
Levi (1956) in conjunction with tie-in sales and by George Stigler (1963) in
relation to block booking. Tie-in sales and block booking are purportedly
devices by which sellers are able to discover underlying product valuation
differences among consumers and to monetize consumers' surplus.

The other two monopoly approaches examine nonstandard contracting
practices in relation to rivals. They are expressly concerned with the enlarge-

,J.-·j1It of monopoly power by large established firms in relation to smaller
actual or potential rivals.The barriers to entry literature, which is prominently
associated with the work of Joe Bain (1956), is in that tradition. The early
work in the area has come under considerable criticism. much of it originating

Governance

Transaction
Cost

Measurement

FIGURE I-I. Cognitive Map of Contract

ISThe "main" leverage argument applies to the sale of complementary goods in the down­
stream market. Chicago maintains that tieing in these circumstances cannot extend monopoly
power but merely represents an effort to effect price discrimination: "absent price discrimination,
a monopolist will obtain no additional monopoly profits from monopolizing a complementary
product" (Posner, 1976, p. 173). This assessment is widely conceded. Timothy Brennan and
Sheldon Kimmel have since examined the special but interesting case where the tie occurs not in
the downstream but in the upstream market. They show that a tie here can effect a monopoly in
the second market if "economies of scope or demand conditions ... [are] such that the pro­
ducers cannot sell the second good profitably unless they sell the first good to the monopolist as
well" (1983, p. 21).

165ee, for example. the amicus brief prepared by Lawrence A. Sullivan in support of the
respondent in Monsanto Company v. Spray-Rile Servire Corporation.

17Although the majority opinion in Jefferson Parish Hasp. Dist. No.2 v. Hyde (44CCH 5.
Ct. Bull .. P.) reaches the correct result. it also muddies the opinion by passing reference to
leverage theory.



26 THE EcONOMIC INSTITUTIONS OF CAPITALISM Transaction Cost Economics 27

with the Chicago School. The main problems with the early work are that it
was static and did not carefully identify the essential preconditions for entry
barrier arguments to go through. The more recent literature on strategic be­
havior relieves many of the objections. IS Investment and information asym­
metries are expressly introduced. Intertemporal attributes are recognized; and
reputation effect features are developed. The use of nonstandard contracting
as a means of "raising rivals' costs" (Salop and Scheffman, 1983) is an
especially intriguing possibility.

The recent strategic behavior literature excepted, all the monopoly ap­
proaches to contract work within the neoclassical framework, where the firm
is regarded as a production function. Inasmuch as the natural boundaries of
the firm are therein defined by technology, any effort by the firm to extend its
reach by recourse to nonstandard contracting was presumed to have monopo­
ly purpose and effect. 19 This "applied price theory" approach to industrial
organization was the prevailing postwar orientation. As Coase observed
(1972, p. 61), it informed both of the leading industrial organization texts­
the one by Joe Bain (1958); the other by George Stigler (1968). The inhos­
pitality approach to antitrust law enforcement, to which I referred in I. I, was
similarly oriented. Much of the strategic behavior literature, by contrast, is
more closely associated with the governance structure conception of the enter­
prise (see Chapter 14). So as to highlight this important monopoly distinction,
the dashed curve (denoted PF) in Figure I-I separates the earlier production
function approaches from the more recent strategic conception of contract.

2.2 The Efficiency Branch

I
Most of what I refer to as the New Institutional Economics is located on the
efficiency branch of contract. The efficiency branch of contract distinguishes
between those approaches in which incentive alignments are emphasized and
those which feature economies of transaction costs. The incentive alignment
literature focuses on the ex ante side of contract{New forms of property rights
and complex contracting are thus interpreted as efforts to overcome the incen­
tive deficiencies of simpler property rights and contracting traditions. Ronald
Coase (1960), Armen Alchian (1961; 1965), and Harold Demsetz (1967;

18See Chapter 14.

19'[0 be sure, it can be argued that price discrimination is efficient, which it ordinarily is if it
can be effected at zero transaction cost and if income distribution effects wash out. The zero
transaction cost assumption is rarely warranted, however. Private and social valuations of price
discrimination can yield contradictory results for this reason (Williamson, 1975, pp. 11-13).

1969)are prominently associated with the pro~rty rights literature.P Leonid
Hurwicz (1972; 1973), Michael Spence a~d .Rtchard ~ckhauser (1971), Ste­
phen Ross (1973), Michael Jensen and Wilham Meckling (1976), and James
Mirrlees (1976) opened up the agency approach.P

The property rights literature emphasizes that ownership matters, where
the rights of ownership of an asset take three parts: the right to use the a:;.~et,

the right to appropriate returns from the asset, and the right to change the form
~. ~ and/or substance of an asset (Furubotn and Pejovich, 1974, p. 4). Upon

getting the property rights straight, it is commonly assumed (often implicitly;
sometimes explicitly) that asset utilization will thereafter track the purposes of
its owners. This will obtain if (I) the legally sanctioned structure of property
rights is respected and (2) human agents discharge their jobs in accordance

'with instructions. 22

Thus, whereas the monopoly branch of contract interprets nonstandard
forms of exchange as having monopoly purpose and effect, the property
rights literature would inquire whether mistaken property rights assign~lents

were responsible for resource misallocations. Redescribing property rights,
possibly in complex (nonstandard) ways, is what explains contractual irreg­
ularities. Put differently, discrete market contracting is supplanted by more
complex forms of contracting, because that is the way residual rights to
control can be placed in the hands of those who can use those rights most

productively..
The agency literature, particularly the early agency literature, empha-

\\sizes that principals contract in full awareness of th~ hazards that ~ontract

. ):xecution by agents poses. Thus although the separation of ownership from
control attenuates profit incentives, that is anticipated at the time separation
occurs and is fully reflected in the price of new shares (Jensen and Meckling,
1976). The future therefore holds no surprises; all of the relevant contracting
action is packed into ex ante incentive alignments. 1

Actually, as Michael Jensen's influential survey points out (1983), the
agency literature has developed in two part'S. He refers to the one branch as
the positive theory of agency. Here, "capital intensity, degree of specializa-

20For recent survey, see Louis De Alessi (1983). For an earlier survey, see Eirik Furubotn

and SIeve Pejovich (1974).

21For a recent survey, see Stanley Baiman (1982).

22The recent treatment of vertical integration by Sanford Grossman and Oliver Hart illus­
trates both of these propositions. Thus they view asset ownership as control over residual.rigbts:
"Each asset will have a single owner and that owner has the right to control the asset in the case
of a missing [contractual) provision" (1984, p. 7). They further contend that the owner of
physical assets "can order plant employees" to utilize these assets in accordance with his
directions (1984, p. 17). Differences between market organization and vertical integration are
thus entirely attributed to the asset ownership differences that distinguish them.
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tion of assets, informationcosts, capital markets, and internal and external
~abor markets are examples of factors in the contracting environment that
interact with the costs of various monitoring and bonding practices to deter­
mlrie the contractual forms" (Jensen, 1983. pp. 334-35). The positive branch
repeatedly asserts that natural selection processes are reliably efficacious
(Fama, 1980; Jensen, 1983. p. 331; Fama and Jensen, 1983. pp. 301,327)­
Armen Alchian's classic but highly nuanced and very cautious statement of
the evolutionary approach to economics (1950) being cited as the main
authority. l .

Jensen refers to the second type of agency literature as that of "prin-
\ cipal-agent" (1983, p. 334). This relatively mathematical literature features
ex ante incentive alignments in superlative degree. It has come to be known
more recently as the mechanism design approach. This line of research is akin
to the earlier contingent claims contracting literature-" but moves beyond it by
admitting contracting complications in the form of private information. Com­
plex problems of incentive alignment are posed (which the contingent claims
contracting literature had ignored) if full and candid disclosure of private
information cannot be assumed. In other respects, however. the mechanism
design and contingent claims contracting literatures are very similar: Both
resolve all the relevant contracting issues in a comprehensive ex ante
bargain;24 and both assume that court ordering is efflcacious.P Again, effi­
ciency rather than monopoly purposes drive the argument.

The transaction cost literature also maintains the rebuttable presumption
that nonstandard forms of contracting have efficiency purposes. Greater atten­
tion is shifted, however, to the contract execution stage. As shown in Figure

t: King characterizes the Arrow-Debreu model as follows:

. . . commodities are distinguished not only by physical and spatialcharacteristics. and by
e date at which the commodity is made available, but also by the "state of the world" in

which it is delivered. A "stale of the world" is defined by assigning values to all the
uncertain va?ables which are relevant to the economy . . . and comprises a complete list of
all these vanables. These states of the world are mutually exclusive, and together form an
exhaustive set. ... Commodities are now defined as contingent on the occurrence of
certain events, and the market system comprises markets in all these contingent corn­
modities. [1977, p. 128)

241'he mechanism design literature assumes that the parties to a contract have the cognitive
competence to craft contracts of unrestricted complexity. In the language of Chapter 2, the parties
10 a contract have unbounded rationality; see Bengt Holmstrom (1984). By contrast with the
property rights literature, the mechanism design approach holds that "since each party's obliga­
tion to the other is completely specified for every state of nature, there are no residual rights of
control over assets to be allocated" (Grossman and Han, 1984, p. 7). Com~racts are
therefore not concerned with residual rights but with gelling the obligations defined at the
lIl1tset-due provision for private information having been acknowledged.

2SSee Baiman (1982, p. 168).

1-1 the transaction cost approach is split into a governance branch and a
• e t branch Of the two this book places greater emphasis on themeasurem n . '

fonner. Both. however, are important and in fact are interdependent.
In common with the property rights literature, transaction cost econom­

ics agrees that ownership matters. It furthermore acknowledges that ex ante
incentive alignments matter. But whereas the property rights and mechanism
design approaches work within the tradition of legal centralism, transaction
cost economics disputes that court ordering is efficacious/ Attention is shifted
instead to private ordering. What institutions are created with what adaptive,
sequential decision-making and dispute settlement properties? To ownership
and incentive alignment, therefore, transaction cost economics adds the prop­
osition that the ex post support institutions of contract matter.

James Buchanan has argued that "economics comes closer to being a
'science of contract' than a 'science of choice' [on which account] the max­
imizer must be replaced by the arbitrator. the outsider who tries to work out
compromises among conflicting claims" (1975, p. 229). The governance
approach adopts the science of contract orientation but joins the arbitrator
with an institutional design specialist. The object is not merely to resolve
conflict in progress but also to recognize potential conflict in advance and
devise governance structures that forestall or attenuate it.

Transaction cost economics maintains that it is impossible to concentrate
all of the relevant bargaining action at the ex ante contracting stage. Instead,
bargaining is pervasive-on which account the institutions of private order­

\ ing and the study of contracting in its entirety take on critical eco~~mic

\ignifiCance. \The behavioral attributes of human agents. whereby conditions
of bounded ra\ionality and opportunism are joined, and the complex attributes
of transactions (with special reference to the condition of asset specificity) are
responsible for that condition -.

The measurement branch of transaction cost economics is concerned
with performance or .attribute ambiguities that are associated with the supply
of a good or service. The Alchian-Demsetz (1972) treatment of technological
nonseparabilities (team organization) is an example. The issues have since
beenaddressed by William Ouchi (I980b) in the context of work organization
and Yoram Barzel (1982) with respect to the organization of markets. A
recent interesting application is the study by Roy Kenney and Benjamin Klein
(1983) of what they refer to as "oversearching." They take exception with
Stigler's view that block booking has monopoly (price discrimination) pur­
poses and argue instead that it serves to economize on measurement costs.

As indicated, this book deals mainly with the governance branch of
transactioncost economics. Measurement aspects are also treated, however­
as indeed they must be, as governance and measurement are interdependent.
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Table 1-1. Attributes of the Contracting Process

,

26Differences between transaction cost economics and "contestability theory" (Baumel,
Panzer, and Willig. 1982) in asset-specificity respects are noteworthy. Both approaches to the
study of economic organization acknowledge the importance of asset specificity, but they view it
from opposite ends of the telescope. Thus contestability theory reduces asset specificity [0

insignificance, so that hit-and-run entry is easy. Transaction cost economics. by contrast. magni­
fies the condition of asset specificity. The existence of durable. firm specific assets is held to be
widespread. and accordingly hit-and-run entry is often infeasible.

events are fully described.\Contract execution problems thus never arise (or
defection from such agreements is deterred because court adjudication of all
disputes is assumed to be efficacious (Bairnan, 1982, p. 168». Contract, in
the context of unbounded rationality, is therefore described as a world of

planning.
Consider alternatively the situation where agents are subject to bounded

rationality and transactions are supported by specific assets, but the condition
of opportunism is assumed to be absent, which implies that the word of an
agent is as good as his bond. Although gaps will appear in these contracts,
because of bounded rationality, they do not pose execution hazards if the
parties take recourse to a self-enforcing general clause. Each party to the
contract simply pledges at the outset to execute the contract efficiently (in a
joint profit maximizing manner) and to seek only fair returns at contract
renewal intervals. Strategic behavior is thereby denied. Parties to a contract
thusextract all such advantages as their endowments entitle them to when the
initial bargain is struck. Thereafter contract execution goes efficiently to
completion because promises of the above-described kind are, in the absence
of opportunism, self-enforcing. Contract, in this context, reduces to a world

of promise.
Consider, then, the situation where agents are subject to bounded ra­

tionality and are given to opportunism, but asset specificity is presumed to be
absent. Parties to such contracts have no continuing interests in the identity of
one another. This describes the world where discrete market contracting is
efficacious, where markets are fully contestable.I" and where franchise bid-

Implied
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0 + +
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+ + +

3. The World of Contract

The ~orld of contract is variously described as one of (I) planning, (2)

promise, (3) competition, and (4) governance (or private ordering). Which of
these des~riptions is most applicable depends on the behavioral assumptions
that pertam to an exchange and on the economic attributes of the good or
service in question.

. As dev~l~ped more fully in Chapter 2, the study of economic organiza-
non turns Critically on two behavioral assumptions. What cognitive compe­
tencies and what self-interest seeking propensities are ascribed to the human
agents engaged in exchange? Transaction cost economics assumes that human
ag~nts are subject to bounded rationality, whence behavior is "intendedly
rational, but only limitedly so" (Simon, 1961, p. xxiv), and are given to
opportunism, which is a condition of self-interest seeking with guile. Transac­
tion cost economics further maintains that the most critical dimension for
describing transactions is the condition of asset specificity. Parties engaged in
a trade that is supported by nontrivial investments in transaction-specific
assets are effectively operating in a bilateral trading relation with one another.
Harmo~i~ing the contractual interface that joins the parties, thereby to ~ffect
adaptability and promote continuity, becomes the source of real economic
value.

.( But for uncertainty, problems of economic organization are relatively
umnterestmg. Assume, therefore, that uncertainty is present in nontrivial
degree and consider the ramifications for contract of differences in bounded
rationality, opportunism, and asset specificity. Assume, in particular, that
each of these conditions can take on either of two values: Either it is present in
significant degree (denoted +) or it is presumed to be absent (denoted 0).
Consider the three cases in which only one of these factors is presumed to be
absent and then that in which all three are joined. Table I-I shows the four
conditions to be compared and the contracting model that is associated with
each.

The case where parties are opportunistic and assets are specific but
economic agents have unrestricted cognitive competence essentially describes
the mechanism design literature (Hurwicz, 1972; 1973; Meyerson, 1979;
Harris and Townsend, 1981). Although the condition of opportunism requires
that contracts be written-in such a way as to respect private information,
whence complex incentive alignment issues are posed, all the relevant issues
of contract are settled at the ex ante bargaining stage. Given unbounded
rati.onality, a ~omprehensive bargain is struck at the outset, according to
which appropriate adaptations to subsequent (publicly observable) contingent
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ding for natural monopoly goes through. Inasmuch as fraud and egregious
contract deceits are deterred by court ordering.s? contract, in this context, is
described by a world of competition.

Each of the three devices fails when bounded rationality, opportunism,
and asset specificity are joined. Planning is necessarily incomplete (because
of bounded rationality), promise predictably breaks down (because of oppor­
tunism), and the pairwise identity of the parties now matters (because of asset
specificity). This is the world of governance. Since the efficacy of court
ordering is problematic, contract execution falls heavily on the institutions of
private ordering. This is the world with which transaction cost economics is
concerned. The organizational imperative that emerges in such circumstances
is this: Organize transactions so as to economize on boundedraiionality while
simultaneously safeguarding them against the hazards ofopportunism. Such a
statement supports a different and larger conception of the economic problem
than does the imperative "Maximize profits!"

4. A Simple Contracting Schema

Assume that a good or service can be supplied by either of two alternative
technologies. One is a general purpose technology, the other a special purpose
technology. The special purpose technology requires greater investment in
transaction-specific durable assets and is more efficient for servicing steady­
State demands.

Using k as a measure of transaction-specific assets, transactions that use
the general purpose technology are ones for which k= O. When transactions
use the special purpose technology, by contrast, a k > 0 condition exists.
Assets here are specialized to the particular needs of the parties. Productive
values would therefore be sacrificed if transactions of this kind were to be
prematurely terminated. The bilateral monopoly condition described above
and elaborated in Chapter 2 applies to such transactions.

Whereas classical market contracting- "sharp in by clear agreement;
sharp out by clear performance" (Macneil, 1974, p. 738)-suffices for trans­
actions of the k = 0 kind, unassisted market governance poses hazards
whenever nontrivial transaction-specific assets are placed at risk. Parties have
an incentive to devise safeguards to protect investments in transactions of the
latter kind. Let s denote the magnitude of any such safeguards. An s = 0
condition is one in which no safeguards are provided; a decision to provide
safeguards is reflected by an s > 0 result.

27The assumption that court ordering is efficacious in a regime of bounded rationality and
opportunism is plainly gratuitous, but it is the maintained assumption nonetheless.

k=O

B_
P

k>O

FIGURE 1-2. A Simple Contracting Schema

Figure 1-2 displays the three contracting outcomes corresponding to
such a description. Associated with each node is a price. So as to facilitate
comparison between nodes, assume that suppliers (I) are risk neutral, (2) are
prepared to supply under either technology, and (3) will accept any safeguard
condition whatsoever so long as an expected breakeven result can be
projected. Thus node A is the general purpose technology (k = 0) supply
relation for which a breakeven price of PI is projected. The node B contract is
supported by transaction-specific assets (k > 0) for which no safeguard is
offered (s = 0). The expected breakeven price here is p. The node C contract
also employs the special purpose technology. But since the buyer at this node
provides the supplier with a safeguard, (s > 0), the breakeven price, fJ, at
node C is less than p.

The protective safeguards to which I refer normally take on one or more
of three forms. The first is to realign incentives, which commonly involves
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some type of severance payment or penalty for premature termination-\ A
second is to create and employ a specialized governance structure to which to
refer and resolve disputes. The use of arbitration, rather than litigation in the
courts, is thus characteristic of node C governance. A third is to introduce

trading regularities that support and signal continuity intentions. Expanding a
trading relation from unilateral to bilateral exchange-through the concerted
use, for example, of reciprocity-s-therebyto effect an equilibration of trading
hazards is an example of that last.

This simple contracting schema, which will subsequently be elaborated,
applies to a wide variety of contracting issues. It facilitates comparative
institutional analysis by emphasizing that technology (k), contractual gover­
nance/safeguards (s) and price' (p) are fully interactive an~re determined
simultaneously. Repeated reference to the schema will be made throughout
the book. Indeed, it is gratifying that so many applications tum out to be
variations on a theme. As Hayek observed, ••whenever the capacity of recog­
nizing an abstract rule which the arrangement of these attributes follows has
been acquired in one field, the same master mould will apply when the signs
for those abstract attributes are evoked by altogether different elements"
(1967, p. 50).28

By way of summary, the nodes A, B, and C in the contractual schema set
out in Figure 1-2 have the following properties:

I. Transactions that are efficiently supported by general purpose assets
(k = 0) are located at node A and do not need protective governance
structures. Discrete market contracting suffices. The world of com­
petition obtains.

2. Transactions that involve significant investments of a transaction­
specific kind (k > 0) are ones for which the parties are effectively
engaged in bilateral trade.

3. Transactions located at node B enjoy no safeguards (s = 0), on which
account the projected breakeven supply price is great (p > p). Such
transactions are apt to be unstable contractually. They may revert to
node A (in which event the special purpose technology would be
replaced by the general purpose (k = 0) technology) or be relocated to
node C (by introducing contractual safeguards that would encourage
the continued use of the k > 0 technology).

28Although I was aware that the contractual approach to vertical integration on which I was
working in 1971 would have other applications (including labor market organization and regula­
tion), little did I imagine that nonstandard modes of contracting and corporate governance would
also yield to the same type of analysis upon restating the issues in contracting terms.
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4. Transactions located at node C incorporate safeguards (s > 0) and
thus are protected against expropriation hazards.

5. Inasmuch as price and governance are linked, parties to a contract
should not expect to have their cake (low price) and eat it too (no

safeguard). More generally, it is important to study contracting in its
entirety. Both the ex ante terms and the manner in which contracts are
thereafter executed vary with the investment charactristics and the
associated governance structures within which transactions are
embedded.

5. Economic Organization of the Company Town

The c.ompan~ town is mainly regarded as a painful reminder of labor abuses
assocla~ed WIth an earlier era. Surely there is nothing favorable, much less
redeeming, that can be said about such a condition.

. Still, company towns were the exception rather than the rule. The ques­
non, moreover, needs to be asked, why would anyone accept employment
under patently unfavorable terms? More generally, what are the relevant
contractual alternatives for which a comparative assessment is needed? In­

~much as .the study of extreme instances often helps to illuminate the essen"
tials of a SItuation (Behavioral Sciences Subpanel 1962 p 5) .. , ,., an exarnma-
~on of !he problems of organization faced by the company town may be
mstructlv~. /

The Issues are addressed in two stages. The first illustrates the advan­
tages and t~e second the limitations of studying economic organization from
the standpomt of "contracting in its entirety."

5.1 Contract Analysis

A~s~me the f?lIo~ing: (I) A remote mineral source has been located, the
mimng of which IS deemed to be economical' (2) th . l can be rni. '. . ' e mmera clln e mined
only upon making significanr investments in durable physical assets that are
there~fte.r nonredeploynble; (3) requisite labor skills are not firm-specific to
any slgmficant degree, but there are set-up costs associated with labor reloca-
tion' (4) th her i "
0' e we~t er In the region IS severe, which necessitates the provision

f.dura~le housing for protection from the clements; (5) the community of

~me.rs IS too s~all to support more than one general store; and (6) the nearest
city IS forty miles away.

I wish to focus on two issues: Should the workers or the mining firm Own
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the homes in the community? And how should the general store be owned and
operated? So as to display the relevant features more clearly, two different

mobility scenarios will be considered.

a. THE IMMOBILE SOCIETY

This is the pre-automobile era. The firm advertises for workers and
describes the terms of employment. Given the remote location, workers will
be concerned not merely with wages but also with housing and with the

economic infrastructure.
Were the firm to decide to construct housing itself, it could then (I) sell

the homes to the workers, (2) rent the homes to workers on short-term leases,
(3) write long-term leases with severe penalties for early terminat?t,n by the
lessee, or (4) write long-term leases that bind the firm but permit easy termi­
nation by the lessee. Alternatively, the firm could (5) require workers to

construct their own housing.
Given the thin market, workers who constructed their own homes would,

in effect, be making firm-specific investments. Lacking contractual safe­
guards-buy-back clauses (whereby the company guarantees a market in the
event of layoff or termination), long-term employment guarantees, lump sum
severance awards, death benefits, and the like-workers will agree to make
such investments only if offered a sign-on bonus and/or a wage premium.
Expressed in terms of the contractual schema in Figure I-I, that last corre­
sponds to a node B rather than a node C result (which is to say, a ~V > W

outcome).
Node B outcomes, however, are notoriously inefficient. The marginal

costs of the firm will be driven up by a IV wage bargain, whence the firm will
make layoffs according to an inefficient criterion. Home designs chosen by
the workers will likewise be compromised in consideration of the hazards.
The advantages of concentrating all the specific investments on the mining
firm are thus apt to be apparent to both parties at the outset (or will become
obvious during negotiations). Accordingly, home ownership by the mining
firm coupled with efficient lease terms ought to be observed. Option 4-long­
term leases that bind the lessor but provide easy release for the lessee-have

obvious attractions. 29

Consider the general store. The leading possibilities here are: (I) The

29Whether the defects of the first three options deseribed in the text exceed those of option
(4) is left as an exercise for the reader. Rental arrangements are favored by assuming that
occupants will exercise due care, which requires that deterrents for abuses that can be imple­
mented to the satisfaction of the parties be included in the lease agreement. For a related

discussion, see Alchian (1984, p. 40).

store is owned by the mining firm and (a) operated as a monopoly, (b) placed
under a fair rate of return constraint, or (c) placed under a market basket
(index number) constraint; (2) a multiyear franchise is awarded to the highest
bidder, the receipts from which bidding competition are (a) paid to the com­
pany treasury, (b) divided among the initial group of workers, or (c) placed in
a money market fund and paid out to customers over the life of the franchise
in proportion to purchases; and (3) the store is owned and operated by the
workers as a cooperative. Although none of these is unproblematic, options
2e and 3 have much to recommend them.P? Whatever the determination, the
more general point is this: The wage bargain to which the workers agree will
be conditional on, rather than independent of, the way in which the general
store is owned and operated if, as assumed, contract realizations reflect all of
the salient features-e-of which the ownership and governance of the general

ston: are plainly gen:nane.

b. TIlE MOBILE SOCIETY

The appearance of the automobile, mobile homes, home freezers, mail
order houses, and the like greatly relieve the contracting difficulties of the
premobility era: The need for site-specific investments in homes is alleviated
by the invention of suitable assets on wheels, which is what the mobile home
option represents. Exclusive reliance on the general store is relieved by the
possibility of shopping at a distance, which cheap transportation to the nearby
city and purchases from mail order houses permit. Changes in markets and
technology thus have sweeping contracting ramifications. In effect, a viable
node A alternative has been introduced into what had previously been a
contractually complicated node B/node C choice set.

To be s.ure,remote mining communities may present still other issues for
which careful comparative institutional assessments will be needed. Plainly,
bow~~er, contractual strains of the earlier era are greatly alleviated by the
mobility that assets-on wheels and competition permit.

5.2 Some Reservations

If contracting in its entirety reliably obtains, then an efficient configuration of
wages, home own~rship, company store operations, and the like will appear,
w~atever the mobility condition of the population. What then explains the
Widespread discontent with the organization of company towns in the pre­
mobility era?

30Again. this is left as an exercise for the reader.
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There are two leading possibilities. One is that students of company
towns have not performed the relevant comparative institutional tests. Rather
than describe and evaluate the actual set of contractual choices from which
company town organization is constrained to choose, company towns are
compared instead with noncompany towns. Unsurprisingly, company towns
fare poorly in the comparison. Inasmuch, however, as such a comparison is
operationally irrelevant, it is wholly unhelpful to an understanding of the
organizational problems with which the company town is faced.

The second possibility is that, especially in the context of labor market
organization, contracting in its entirety is rarely realized. Company towns
would be a good deal less objectionable if they were actually.organized along
efficient contracting principles. But what company store was ever Of$anized
as a cooperative? A chronic problem with labor market organization is that
workers and their families are irrepressible optimists. They are taken in by
vague assurances of good faith, by legally unenforceable promises, and by
their own hopes for the good life. Tough-minded bargaining in its entirety
never occurs or, if it occurs, comes too late. An objective assessment of
employment hazards that should have preceded any employment agreement
thus comes only after disappointment. "Demands" for redress in those cir­
cumstances are apt to be regarded as a bluff-based, as they are, on weak­
ness. Collective organization may help, but it entails a struggle. Ensuing
settlements may stanch the losses rather than effect a transfusion.

I submit that both factors contribute to the low opinion with which
company towns are held. As stated at the outset, however, this book does not
attempt a comprehensive treatment of all the relevant factors. Instead, I con­
sistently assume that the parties to a contract are hard-headed and that the
ramifications of alternative contracts are intuited if not fully thought through.
This often sheds insights, but not without cost. Omissions and distortions
sometimes result. Such costs are less severe, I believe, where commercial
contracting practices (including vertical integration and supporting internal
governance structures) are under review than when labor market organization
is being studied. In any event, my emphasis on previously neglected transac­
tion cost features is meant to redress an earlier imbalance. I fully concur that
complex contracting will be better understood if examined from several well­
focused perspectives.

6. Applications

The applications of transaction cost economics sketched here are developed
more extensively in later chapters. The object is merely to motivate the

proposition that transaction cost economics makes useful contact with many
of the issues of central interest to applied microeconomics.

6.1 Vertical Market Restrictions

Whereas it was once common to approach customer and territorial restrictions
and related forms of nonstandard contracting as presumptively anticom­
petitive, transaction cost economics maintains the rebuttable presumption that
such practices have the purpose of safeguarding transactions. The contracting
schema in section 4 discloses that firms in which specific assets are placed at
hazard (k > 0) have an incentive to devise protective governance (s > 0),
thereby to locate at node C. Many of the nonstandard practices, of which
customer and territorial restrictions are examples, serve precisely this
purpose.

Thus suppose that a firm develops a distinctive good or service and
distributes it through franchisees. Assume further that the incentive to pro­
mote-the good or service experiences externalities: Some franchisees may
attempt to free-ride off of the promotional efforts of others; or franchisees that
serve a mobile population may cut costs, allow quality to deteriorate, and shift
the reputation effect onto the system. Franchisors thus have an incentive to
extend their reach beyond the initial franchise award to include constraints on
the condition of supply.

Transparent though that may be, it was not always so. Consider the
position of the government in arguing the Schwinn case before the Supreme
Court: A "rule that treats manufacturers who assume the distribution function
more leniently than those who impose restraints on independent distributors
merely reflects the fact that, although integration in distribution sometimes
benefits the economy by leading to cost savings, agreements to maintain
resale prices or to impose territorial restrictions of limited duration or outlet
limitations of the type involved here have never been shown to produce
comparable economies. "31 The clear preference for internal over market
m~es of organization is consonant with the then prevailing preoccupation
WIth technological features and the associated disregard for the benefits of
contractual safeguards.V In terms of the contracting schema set out in Figure
1-2, the government implicitly assumed that all trades were of a node A

31Brief for the United States at 58. United States v. Arnold, Schwinn & Co. 388 U S 365
(1967). • ..

32LesterTelser's insightful treatment of "abusive trade practices" (1965). was in the public
domain but was simply disregarded.
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kind-whence any efforts to impose restrictions were presumptively anticom­
petitive.

6:2 Price Discrimination

The Robinson-Patman Act has been interpreted as an effort "to deprive a
large buyer of [discounts] except to the extent that a lower price could be

justified by reason of a seller's diminished cost due to quantity manufacture,
delivery, or sale, or by reason of the seller's good faith effort to meet a
competitor's equally low price. "33 Again, this assumes a node A transaction.
If, however, a seller is operating on the k > 0 branch and is selling to buyers
one of which offers a contractual safeguard while the other refuses, it 15
unrealistic to expect that product will be sold to both at an identical price.
Instead, the node B buyer must pay a premium (p > fJ) to reflect his refusal to
safeguard the hazard.

6.3 Regulation! Deregulation

Monopoly supply is efficient where ecC?nomies of scale are large in relation to
the size of the market. But, as Friedman laments, "There is unfortunately no
good solution for technical monopoly. There is only a choice among three
evils: private unregulated monopoly, private monopoly regulated by the state,
and government operation" (1962, p. 128).

Friedman characterized private unregulated monopoly as an evil because
he assumed that private monopoly ownership implied pricing on monopoly
terms. As subsequently argued by Demsetz (I968b), Stigler (1968), and
Posner (1972), however, a monopoly price outcome can be avoided by using
ex ante bidding to award the monopoly franchise to the firm that offers to
supply product on the best terms. Demsetz advances the franchise bidding for
natural monopoly argument by stripping away "irrelevant complications"­
such as equipment durability and uncertainty (1968b, p. 57). Stigler contends
that "customers can auction off the right to sell electricity, using the state as
an instrument to conduct the auction.... The auction ... consists of
[franchise bids) to sell cheaply" (1968, p. 19). Posner agrees and furthermore
holds that franchise bidding is an efficacious way by which to award and
operate cable TV franchises.

Transaction cost economics recognizes merit in the argument but insists
that both ex ante and ex post contracting features be examined. Only if

33FTC v Morton SaltCo.. 334 U.S. 37 (948). Emphasis added.

competition is efficacious at both stages does the franchise bidding argument
o through. The attributes of the good or service to be franchised are crucial to

the assessment. Specifically, if the good or service is to be supplied under
conditions of uncertainty and if nontrivial investments in specific assets are
involved, the efficacy of franchise bidding is highly problematic. Indeed, the
implementation of a franchise bidding scheme under those circumstances
essentially requires the progressive elaboration of an administration apparatus
that differs mainly in name rather than in kind from the sort associated with
rate of return regulation. It is elementary that a change in name lacks com­
parative institutional significance.

This is not, however, to suggest that franchise bidding for goods or
services supplied under decreasing cost conditions is never feasible or to
imply that extant regulation or public ownership can never be supplanted by
franchise bidding with net gains. Examples include local service airlines and,
possibly, postal delivery. The winning bidder for each can be displaced with­
out posing serious asset valuation problems, since the base plant (terminals,
post office, warehouses, and so on) can be owned by the government, and
other assets (planes, trucks, and the like) will have an active secondhand
market. It is not, therefore, that franchise bidding is totally lacking in merit.
On the contrary, it is a very imaginative proposal. Transaction cost economics
maintains, however, that all contracting schemes-of which franchise bid­
ding for natural monopoly is one-need to be examined microanalytically and
assessed in a comparative institutional manner.

7. Concluding Remarks

Transactioncost economics relies on and develops the following propositions:

I. The transaction is the basic unit of analysis.
2. Any problem that can be posed directly or indirectly as a contracting

problem is usefully investigated in transaction cost economizing
terms.

3. Transaction cost economies are realized by assigning transactions
(which differ in their attributes) to governance structures (which are
the organizational' frameworks within which the integrity of a con­
tractual relation is decided) in a discriminating way. Accordingly:
a. The defining attributes of transactions need to be identified.
b. The incentive and adaptive attributes of alternative governance

structures need to be described.
4. Although marginal analysis is sometimes employed, implementing
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transaction cost economics mainly involves a comparative institu­
tional assessment of discrete institutional alternatives-of which
classical market contracting is located at one extreme; centralized,
hierarchical organization is located at the other; and mixed modes of
firm and market organization are located in between.

5. Any attempt to deal seriously with the study of economic organiza­
tion must come to terms with the combined ramifications of bounded
rationality and opportunism in conjunction with a condition of asset
specificity.

Note, with respect to this last, that the main differences in the four
concepts of contract that are discussed in the text can be traced to variations in
one or more of these three conditions. Thus contract as comprehensive ex ante
planning and contract as promise both make heroic assumptions about human
nature-the absence of bounded rationality being featured by the one (plan­
ning); the absence of opportunism being presumed by the other (promise). By
contrast, concepts of contract as competition and contract as governance make
less severe demands in behavioral respects. Both accommodate and/or make
express provision for bounds on rationality and the hazards of opportunism.

Thus it is the condition of asset specificity that distinguishes the com­
petitive and governance contracting models. Contract as competition works
well where asset specificity is negligible. This being a widespread condition,
application of the competitive model is correspondingly broad. Not all invest­
ments, however, are highly redeployable. Use of the competitive model out­
side of the circumstances to which it is well-suited can be and sometimes is
misleading.

Whereas the competitive model of markets has been developed to a
refined degree, the formidable difficulties that attend contracting in the con­
text of nonredeployable investments have only recently come under scrutiny.
This is largely because the sources and economic importance of asset specific­
ity had previously been undervalued. Extending the theory of economic orga­
nization to deal with asset specificity has been a central preoccupation of the
New Institutional Economics research agenda. This book advances and em­
ploys a private ordering approach to economic organization in which the
concept of contract as governance is featured.

CHAPTER 2

Contractual Man

Complex systems are usefully studied from several points of view. Among
thosethat have been productively employed are economic man, working man,
political man (Rawls, 1983, p. 13), and even hierarchical man: The approach
to the study of economic organization employed in this book is that of con­
tractual man.

As set out in Chapter I, a variety of economic approaches have been
employed in assessing contract. Those different approaches are distinguished
by (I) the behavioral assumptions imputed to contractual man, (2) the at­
tributes of transactions believed to be of economic importance, and (3) the
degree to which the courts are relied upon for settling disputes. This chapter
elaborateson the first two. The private ordering versus legal centralism issue
is developed further in Chapter 3.

The behavioral assumptions on which transaction cost economics relies
aredescribed in section I. The principal dimensions for characterizing trans­
actions are examined in section 2. The "fundamental transformation," which
is responsible for a widespread condition of bilateral contracting is discussed
in section 3. Although there are no substantive results in this chapter, asset
specificity and the fundamental transformation both play leading roles in the
chapters that follow. Note should be taken of them, therefore, even by those
who regard behavioral assumptions as unimportant.

43
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1. Behavioral Assumptions

Many economists treat behavioral assumptions' as a matter of convenience.
This reflects a widely held opinion that the realism of the assumptions is
unimportant and that the fruitfulness of a theory turns on its implications
(Friedman, 1953).2 As noted earlier, however, Bridgeman urges that an un­
derstanding of the actions of men requires more self-conscious attention to the
study of how the minds of men work (1955, p. 450). Iredell Jenkins concurs.
He observes that "human institutions-including law-inherit their major
problems and purposes from the general condition of man" and holds that the
study of mind and of social process is needed to get at the roots (1980, p. 5).
As Coase puts it, "Modern institutional economics should study man as he is,
acting within the constraints imposed by real institutions. Modern institutional
economics is economics as it ought to be" (1984, p. 231).

Transaction cost economics characterizes human nature as we know it by
reference to bounded rationality and opportunism." The first acknowledges
limits on cognitive competence. The second substitutes subtle for simple self­
interest seeking.

1.1 Rationality

Three levels of rationality are usefully distinguished. The strong form con­
templates maximizing. Bounded rationality_.is the semistrong form." The
weak form is organic rationalit~.

I Beauty, it is said, is in the eye of the beholder. There is a sense in which the same is true of
behavioral assumptions. Those who arc impatient with such matters may -therefore want to skip
directly to Section 2. Plainly, however, many of differences among alternative approaches to the
study of economic organization owe their origins to underlying differences in the behavioral
assumptions (see Seetion 1.3).

2For a recent and informed critique of this "official methodology," see Donald McCloskey
(1983). For a recent endorsement, see Baiman (1982. p. 177).

31 originally intended also to include a discussion of dignitarian values and how these
influence economic organization. The effort was not successful. however. I regard this as a
regretable shortfall and hope that it will be remedied. Occasional reference to dignity appears in
the text (mainly in conjunction with the employment relation and informal organization), and the
issues are discussed in a more general way in Chapter 15. A more complete and systematic
treatment of the ramifications of dignity for economic organization is sorely needed. The pos­
sibility that economic organization is sometimes distorted by excesses of optimism is introduced
in section 5.2 of Chapter I. This too needs development.

4Note that this docs not exhaust the rationality categories. Nonrationali!}: and i~~.
might also be included. Their exclusion here reflects the view expressed in Chapter I that the
study uf economic organization is better advised to focus on the purposes served.

a. MAXIMIZING

Neoclassical economics maintains a maximizing orientation. That is un­
objectionable, if all of the relevant costs are recognized." The maximizing
tradition does not, however, encourage such recognitions. Instead, the role of
institutions is suppressed in favor of the view that firms are production func­
tions, consumers are utility functions, the allocation of activity between alter­
native modes of organization is taken as given, and optimizing is ubiquitous
(DeAlessi, 1983). Contingent claims contracting of the Arrow-Debreu kind
is an especially ambitious form of maximizing. The occasion to study alter­
native means of contracting vanishes upon assuming that comprehensive in­
tertemporal trading of this kind is feasible. The world being reduced to a
single gigantic once-for-all higgle-haggle (Meade, 1971, p. 166), technology,
initial endowments, and risk preferences and perceptions are fully
determinative.

b. BOUNDED RATIONALITY

Bounded rationality is the cognitive assumption on which transaction
cost economics relies. This is a semistrong form of rationality in which
economic actors are assumed to be "intendedly rational, but only limitedly
so" (Simon, 1961, p. xxiv), Note the simultaneous reference to both intended
and limited rationality. That conjunction has been resisted by both eco06iilTSi:~

and Other social scientists, albeit for different reasons. Economists object to it
because limits on rationality are mistakenly interpreted in nonrationality or
irrationality terms. Regarding themselves as they do as the "guardians of
rationality" (Arrow, 1974, p. 16), economists are understandably chary of
such an approach. Other social scientists demur because reference to intended
rationality makes too great a concession to the economists' maximizing mode
of inquiry. The upshot is that bounded rationality invites attack from both
sides.

Transaction cost economics acknowledges that rationality is bounded
and maintains that both parts of the definition should be respected. An econo­
mizing orientation is elicited by the intended rationality part of the definition.
while the study of institutions is encouraged by conceding that cognitive
competence is limited.

5Not all skeptics of maximizing analysis would agree with this. I am nevertheless persuaded
that most of the mailers with which this book is concerned can be dealt with more formally.
Often, however. formal efforts to introduce the relevant costs pull up short and/or do so in a way
that lacks uperational significance. Despite this. progress with formalization has occurred and is
in prospect.
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Comprehensive contracting is not a realistic organizational alternative
when provision for bounded rationality is made (Radner, 1968). If mind is the
scarce resource (Simon, 1978, p. 12), then economizing on claims against it
is plainly warranted. Respect for limited rationality elicits deeper study of
bothmarket and nonmarket forms of organization. Given limited competence,
how do the parties organize so as to utilize their limited competence to best
advantage? Views to the contrary notwithstanding, the set of issues on which
economic reasoning can usefully be brought to bear is enlarged rather than
reduced when bounds on rationality are admitted.

Economizing on bounded rationality takes two forms. One concerns
decision processes, and the other involves governance structures. The use of
heuristic problem-solving-both in general (Simon, 1978) and in conjunction
with specific problems, such as Rubie's cube (Heimer, 1983)-is a decision
process response. Transaction cost economics is principally concerned, how­
ever, with the economizing consequences of assigning transactions to gover­
nance structures in a discriminating wl.l,y.~Confronted with the realities of
bounded rationality, the costs of planning, adapting, and monitoring transac­
tions need expressly to be considered. Which governance structures are more
efficacious for which types of transactions? Ceteris paribus. modes that make
large demands against cognitive competence are relatively disfavored. 6

C. ORGANIC RATIONALITY

The weak form of rationality is process or organic rationality, the type of
rationality with which modern evolutionary approaches (Alchian, 1950;

61t is sometimes argued that bounded rationality is merely a convoluted way of stating that
information is costly. Once this has been acknowledged, maximizing modes of analysis can deal
with all of the issues with which bounded rationality is concerned. There i~ something to be said
for this: As Simon observes, a large "plot of common ground is shared by optimizing and
satisficing analysis" (1978. p. 8. n. 6). Although one might. on grounds of parsimony. recom­
mend that .•we prefer the postulate that men are reasonable to the postulate that they are
supremely rational when either one of these assumptions will do" (Simon, 1978, p. 8). it is easy
to understand how others can decide differently. Working within an extended neoclassical frame­
work is not a benefit that will be sacrificed lightly.

As Richard Nelson and Sidney Winter argue. however. fundamental tensions remain:

There is . . . a fundamental difference between a situation in which a decision maker is
uncertain about the state X and a situation in which the decision maker has not given any
thought to whether X matters or not. between a situation in which a prethought event
judged of low probability occurs and a situation in which something occurs that never has
been thought about. ... Most complex models of maximizing choice do not come to grips
with the problem of bounded rationality. Only metaphorically can a limited information
model be regarded as a model of decision with limited cognitive abilities. [1982. pp. 66­
67]

Evolutionary economics. of the kind with which Nelson and Winter are associated, relies less on
intended rationality and more on the limits of rationality than do I.

Nelson and Winter, 1982) and Austrian economics (Menger, 1963; Hayek,
1967; Kinner, 1973) are associated. But whereas Nelson and Winter deal
with evolutionary processes within and between firms, the Austrian approach
is concerned with processes of the most general kinds-the institutions of
money, markets, aspects of property rights, and law being examples. As
Louis Schneider puts it, such institutions "are not planned. A general blue­
print of the institutions is not aboriginally in anyone's mind. [Indeed], there
are situations in which ignorance ... works more 'effectively' toward cer­
tain ends than would knowledge of and planning toward those same ends"
(1963, p. 16).Altbough transaction cost economizing is surely an important
contributor to the viability of the institutions with which Austrian economics
is concerned, and a joinder of the two approaches would be useful, the
reSearch agenda of organic rationality and transaction cost economics are
currently rather different. They are nevertheless complementary; each can
expect to benefit from the insights of the other (Langlois, 1982, p. 50).

1.2 Self-interest Orientation I

Three levels of self-interest seeking can also be distinguished. The strongest
form, the one to which transaction cost economics appeals, is opportunism.
The semistrong form is simple self-interest seeking. Obedience is the weak
(really null) form.

a. OPPORTUNISM

By opportunism I mean self-interest seeking with guile. This includes
but is scarcely limited to more blatant forms, such as lying, stealing, and
Cheating. Opportunism more often involves subtle forms of deceit. Both
active and passive forms and both ex ante and ex post types are included.

Ex ante and ex post opportunism are recognized in the insurance liter­
ature under the headings of adverse selection and moral hazard, respectively.
The first is a consequence of the inability of insurers to distinguish between
risks and the unwillingness of poor risks candidly to disclose their true risk
condition. Failure of insureds to behave ina fully responsible way and take
appropriate risk-mitigating actions gives rise to ex post execution problems.
Both conditions are subsumed under the heading of opportunism.

More generally, opportunism refers to the incomplete or distorted dis­
closure of information, especially to calculated efforts to mislead, distort,
disguise, obfuscate, or otherwise confuse. It is responsible for real or con- .
trived conditions of information asymmetry, which vastly complicate prob-
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lems of economic organization. Both principals and third parties (arbitrators,
courts, and the like) confront much more .difficult ex post inference problems
as a consequence. It is not necessary, moreover, that all parties be given to
opportunism in identical degree. Indeed, problems of economic organization
are compounded if the propensity to behave opportunistically is known to
vary' among members of the contracting population, since now gains can be

realized by expending resources to discriminate among types·l
Nicholas Georgescu-Roegen's reference to behavior that deviates from

the rules is consonant with this view of human nature. As he puts it:

[Olbservation of what happens in the economic- sphere of organizations, or
between organizations and individuals, [reveals] phenomena that do not consist
of tatonnement with given means toward ends according to the rules. They show
beyond any doubt that in all societies the typical individual continually pursues
also an end ignored by the standard framework: the increase of that (which] he
ean claim as his.... It is the pursuit of this end that makes the individual a true
agent of the economic process. [1971, pp. 319-20; emphasis added]

Plainly, were it not for opportunism, all behavior could be rule governed.
This need not, moreover, require comprehensive preplanning. Unanticipated
events could be dealt with by general rules, whereby the parties agree to be
bound by actions of a joint profit-maximizing kind. Thus problems during
contract execution could be avoided by ex ante insistence upon a general
clause of the following kind: I agree candidly to disclose all relevant informa­
tion and thereafter to propose and cooperate in joint profit-maximizing
courses of action during the contract execution interval, the benefits of which
gains will be divided without dispute according to the sharing ratio herein

provided.
It is noteworthy that Niccolo Machiavelli's efforts to deal with "men as

they are" (Gauss, 1952, p. 14) makes prominent provision for opportunism.
Upon observing that humans have a propensity to behave opportunistically,
Machiavelli advised his prince that "a prudent ruler ought not to keep faith
when by so doing it would be against his interest, and when the reasons which
made him bind himself no longer exist. . . . [L]egitimate grounds [have
never) failed a prince who wished to show colourable excuse for the promise"
(Gauss, 1952, pp. 92-93). But reciprocal-or preemptive opportunism is not
the only lesson to be gleaned from an awareness that human agents are not

fully trustworthy. Indeed, that is a very primitive response.J

The more important lesson, for the purposes of studying economic orga­
nization, is this: Transactions that are subject to ex post opportunism will
benefit if appropriate safeguards can be devised ex ante. Rather than reply to
opportunism in kind, therefore, the wise prince is one who seeks both to give
and to receive "credible commitments." Incentives may be realigned, and/or

superior governance structures within which to organize transactions may be
devised.iThe ramifications are developed more completely in subsequent

chapters. {
As discussed below, opportunism is a troublesome source of "behav­

ioral" uncertainty in economic transactions-which uncertainty would vanish
either if individuals were fully open and honest in their efforts to realize
individual advantage or, alternatively, if full subordination, self-denial, and
obedience could be presumed. Open or simple self-interest seeking is the
motivational assumption on which neoclassical economics relies. It is the
semistrong form of self-interest seeking. Obedience is tantamount to non-self­
interest seeking.

b. SIMPLE SELF-INTEREST SEEKING

Although neoclassical man confronts self-interested others across mar­
kets, this merely presumes that bargains are struck on terms that reflect
original positions. But initial positions will be fully and candidly disclosed
upon inquiry, state of the world declarations will be accurate, and execution is
oath- or rule-bound in the manner described above. Accordingly, whereas
parties realize all advantages that their wealth, resources, patents, know-how,
and so forth lawfully entitle them, those are all evident from the outset.
Inasmuch as there are no surprises thereafter, a condition of simple self­
interest seeking may be said to obtain. Issues of economic organization thus
tum on technological features (e.g. scale economies), there being no prob­
lematic behavior attributable to rule deviance among human actors. 7

e. OBEDIENCE

Obedience is the behavioral assumption that is associated with social
engineering (Georgescu-Roegen, 1971, p. 348). Adolph Lowe puts it as
follows: "One can imagine the limiting case of a monolithic collectivism in
which the prescriptions of the central plan are carried out by functionaries
who fully identify with the imposed macrogoals. In such a system the eco­
~omically relevant processes reduce almost completely to technical manipula­
tions" (1965, p. 142). The full identification to which Lowe refers contem­
plates stewardship of an extreme kind in which self-interestedness vanishes.
Although it is a recurrent theme throughout utopian and related literatures, to

wi 7As Peter Diamond puts it, standard economic models treat" individuals as playing a game
th fixed rules which they obey. They do not buy more than they can pay for. they do "not

embezzle funds, they do not rob banks" (1971. p. 31).
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project such "mechanistic orderliness" is even more unwarranted than "the
basic position of standard economics" (Georgescu-Roegen, 1971, p. 348).
Problems of economic organization would nevertheless be,greatly simplified
if that condition were satisfied or even closely approximated. Robots have the
feature that they satisfy obedience requirements at zero social conditioning
cost, albeit within a limited range of responsiveness.

1.3 Some Comparisons

The main behavioral assumptions which contingent claims, mechanism de­
sign, transaction cost economics, evolutionary (or organic) economics, team
theory, and utopian approaches employ are summarized in Figure 2-1. Of
special importance is that transaction cost economics pairs a semistrong form
of cognitive competence (bounded rationality) with a strong motivational
assumption (opportunism). Without both, the main problems of economic
organization with which this book is concerned would vanish or be vastly
transformed.

Thus there would be relatively little scope for organizational design and
analysis if either high-powered or organic rationality prevailed. Comprehen­
sive contracting would rule in the first instance, while conscious efforts give
way to evolutionary processes in the second. Were it not for opportunism,
moreover, the general clause device-whereby parties agreed to be bound by

Behavioral Assumptions

Self-Interest
Rationality Ori~ntation

Strong CC:MD TC;MD

Semi-strong TC:T CC

Weak E U:T

CC: CONTINGENT CLAIMS
MD: MECHANISM DESIGN
TC: TRANSACTION COST
E: EVOLUTIONARY
U: UTOPIAN
T: TEAM THEORY

FIGURE 2-1. Behavioral Assumptions of Alternative Approaches to Economic
Organization

actions of a joint profit-maximizing kind-would also support ubiquitous
contracting. There simply is no occasion to supplant market exchange by
other modes of economic organization if promises to behave in a joint profit­
maximizing way are self-enforcing and if sharing rules are agreed to at the
outset. These issues are discussed further in the Appendix. I

Mechanism design theory couples a variant of unbounded rationality
with opportunism. The rationality varia1,il. this: Nnformation impacted­
ness condition exists, whereby the p 'nci al and a ent have knowledge of
differentand essentially private information and engage in complex contract­
ing. Mechanism design theory is thus located between contingent claims
contracting and transaction cost economics in rationality respects. Imputing
high-powered computational capacity is consonant with the former, while an
informationasymmetry condition places it closer to the latter, With respect to
self-interest seeking, however, mechanism design and transaction cost eco­
nomics are wholly congruent. To be sure, there are language differences­
mechanism design theory refers to the propensity of human agents to behave
opportunistically as "moral hazard"-but both assume deep problems of
veracity and truth revelation." Inasmuch as information may be disclosed
strategicallyrather than candidly upon request. initial information disparities
between the parties will not b} assuredly overcome by proposals that all
~levant informat~~n be pooled. nstead, initial information asymmetries per­
51St. Indeed, additional asymme ries develop as events unfold.

Team theory acknowledges bounded rationality but assumes that agents
have identical preferences, which is equivalent to weak form self-interested­
ness (Marschak and Radner, 1972). Although interesting problems of infor­
ma~ional.dec~ntralization are thereby posed, the presumed absence of oppor­
tumsm Simplifies matters considerably.

Utopian modes of organization are intendedly humanistic and are gener-

81.have resisted substituting the term "moral hazard" for opportunism for two reasons. For
one thing, moral hazard is plainly distinguishable from adverse selection. Both are subsumed
underopportunism. Second, and more important, reference to moral hazard sometimes discour­
ages deeper inquiry.

TO.besure, the term "moral hazard" may be legitimately extended to reach outside of its
~w Insurance context-where it refers to the possibility that insureds will fail 10 take appro­
~ate I~s-mitigating actions in the insurance interval and will not candidly accept accountabil-
Ity-to inc» all failures of "du "B' d ...... .of W, e care. ut It oes not ordinarily elicit sensmvity to the full set
~ante ex post efforts to lie. cheat, steal, mislead. disguise, obfuscate, feign. distort, and

con se. If everyo~e wh.ouses the term moral hazard both recognizes and is prepared to plumb
~c::;tractua.1 ramifications of those attributes of human nature. the general term (opportunism)

hazard
e technical term (moral hazard) are interchangeable. To the extent however that moral

focuse ttenti I ' •• h . s a enuon narrow y on the analytically more tractable features of contracting
iores ortemng can result It is no id h' •hazard'" . . accr ent t at the formal pnncipal-agent literature uses "moral

while transaction cost economics uses "opportunism."
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ally nonmarket. Whether they are democratic or hierarchical, utopian modes
require deep commitment to collective purposes and commonly involve per­
sonal subordination. The history of social and economic organization records
repeated efforts to craft such structures. But utopian societies are especially

vulnerable to the pound of opportunism."
; The new man of socialist economics is endowed with a high level of

cognitive competence (hence the presumed efficacy of planning) and displays
a lesser degree of self-interestedness (a greater predisposition to cooperation)
than his capitalist counterpart. The "cooperation and solidarity" on which
socialism is based are "introduced by social planning", which "not only
improves macroeconomic efficiency but [also adds these new qualities] to the
economic process" (Horvat, 1982, p. 335).

2. Dimensions

Transaction cost economics maintains that there are rational economic reasons
for organizing some transactions one way and other transactions another. But
which go where and for what reason? A predictive theory of economic organi­
zation requires that the factors responsible for differences among transactions

be identified and explicated.
The principal dimensions with respect to which transactions differ are

asset specificity, uncertainty, and frequency. The first is the most important
and most distinguishes transaction cost economics from other treatments of
economic organization, but the other two play significant roles.

2.1 Asset Specificity

An awareness of the condition that is herein described as asset specificity can
be traced at least to Alfred Marshall.!? The contracting and organizational

9'fhe experience of utopian societies is examined by Frank and Fritzie Manuel (1979), There

is a brief discussion of the issues in Chapter 10 herein.

'OConsider Marshall's discussion of idiosyncratic employment:

The point of view of the employer . . . does not include the whole gains of tdsiness: for
there is another part which attaches to his employees, Indeed, in some cases and for some
purposes, nearly the whole income of a business may be regarded as a quasi-rent, that is an
income determined for the time by the state of the market for its wares. with but little
reference to the cost of preparing for their work the various things and persons engaged in
it. .. , Thus the head clerk in a business has an acquaintance with men and things, the use
of which he could in some cases sell at a high price to rival firms. But in other cases it is of
a kind to be of no value save to the business in which he already is; and then his departure

ramifications, however, went unremarked. Indeed, the quasi-rent condition to
which MarshaIl referred played a lesser rather than a greater role as neo­

classical economics progressed.
To be sure, Michael Polanyi's remarkable study of "personal knowl­

edge" included several illustrations of industrial arts and craftsmanship in
which the skills in question are so deeply embedded in the experienced work­
force that they can be known or inferred by others only with great difficulty­
if at all (Polanyi, 1962, pp. 52-53). ~acob Marschak likewise recognized that
assets can be idiosyncratic and expressed concern with the readiness of econo­
mists to accept or employ assumptions of fungibility: "There exist almost
unique, irreplaceable research workers, teachers, administrators: just as there
exist unique choice locations for plants and harbors. The problem of unique or
imperfectly standardized goods ... has been indeed neglected in the text­
books" (Marschak, 1968, p. 14). It was widely believed that those
uniqueness conditions were rare and/or unimportant, however. The nuances
to which Polanyi and Marschak referred could thus safely be relegated to

footnotes.
That viewpoint has been dramatically reversed in the past decade. AI­

chian, who once held otherwise, 11 now contends that' 'the whole rationale for
the employer-employee status, and even for the existence of firms, rests on
[asset specificity); without it there is no known reason for firms to exist." 12

The proposition that the idiosyncratic attributes of transactions have
large and systematic organizational ramifications first appeared in conjunction
with the study of vertical integration (Williamson, 1971). Transactions that
are supported by investments in durable, transaction-specific assets experi­
ence "lock in" effects, on which account autonomous trading will commonly
be supplanted by unified ownership (vertical integration). Thus although there
may be large numbers of qualified bidders at the outset, if the "winner of an
original contract acquires a cost advantage, say by reason of . . . unique

would perhaps injure it by several times the value of his salary. while probably he could not
get half that salary elsewhere. [1948, p, 626]

-:;:e employees t~ w~m Marshall refers are evidently specialized to the work of a particular firm.
screte contracting IS poorly SUIted for such transactions, Transaction cost economics predicts

that_contracts that have superior properties for safeguarding employment will appear.

II Alchian and Demsetz originall ' . , d h .. '. " y rnamtame t at neither the employee nor the employer
IS bound by any contractu I bli , '.,., a 0 iganons to contmue their relationship. Long term contracts
betweene~ployer a~d employee are not the essence of the organization we call a firm" (1972. p.
177). Ak:hlan has since rejected this position (1984, pp. 38-39).

12A.lchian, "First National Maintenance vs. National Labor Relations Board," unpublished
man~scn~t, 1982, pp. 6-7, Alchian goes on generously to observe that "Markets and Hier­
alrC'~tes lIS) by far the most elegant, though abstruse. statement of the [asset specificity] princi­
pe' (p. 7).



location or learning, including the acquisition of undisclosed or proprietary
technical and managerial procedures and task-specific labor skills," bidding
parity at contract renewal intervals will be upset-with the result that (com­
parative or remediable) ex post contracting strains predictably develop if
discrete contracting is attempted (Williamson, 1971, p. 116). (

a. EXPLICATION

Asset specificity arises in an intertemporal context. As set out in the
contractual schema in Chapter 1, parties to a transaction commonly have a
choice between special purpose and general purpose investments. Assuming
that contracts go to completion as intended, the former will often permit cost
savings to be realized. But such investments are also risky, in that specialized
assets cannot be redeployed without sacrifice of productive value if contracts
should be interrupted or prematurely terminated, General purpose investments
do not pose the same difficulties. "Problems" that arise during contract
execution can be solved in a general purpose asset regime by each party going
his way. The following issue thus needs to be evaluated: Do the prospective
cost savings afforded by the special pu~se technology justify the strat~jic

hazards that arise as a consequence of their nonsalvageable character? f
A tradeoff is thus posed and needs to be evaluated. Unlike earlier treat­

ments of economic organization, transaction cost economics is centrally con­
cerned with that condition. Also, the nature of the tradeoff is not invariant but
varies systematically with the governance structure to which the transactions
in question are assigned. A comparative organizational assessment of trade­
offs is thus needed.

It is common to distinguish between fixed and variable costs, but this is
merely an accounting distinction. More relevant to the study of contracting is
whether assets are redeployable or not (Klein and Leffler, 1981). Many assets
that accountants regard as fixed are in fact redeployable, for example, cen­
trally located general purpose buildings and equipment. Durable but mobile
assets such as general purpose trucks and airplanes are likewise redeployable.
Other costs that accountants treat as variable often have a large nonsalvagea­
ble part, finn-specific human capital being an illustration. Figure 2-2 helps to
make the distinction.

Thus costs are distinguished as to fixed (F) and variable (V) parts. But
they are further classified as to the degree of specificity, of which only two
kinds are recognized: wholly specific (k) and nonspecific (v). (That only two _
specificity classes are distinguished does not imply that assets must be entirely
one kind or the other. Semi-specific assets involve a mixture of k and v.) The
shaded region at the bottom of the figure is the troublesome one for purposes

of contracting. That is where the specific assets are located. Such specificity
is responsible for what is referred to as the "fundamental transformation" in
Section 3 below.[

At least four different types of asset specificity are usefully dis­
tinguished: site specificity; physical asset specificity; human asset specificity;
and dedic.ated assets. The organizational ramifications, moreover, vary with
each. The details are best developed in the context of specific organizational
issues-ver:tical integration, nonstandard contracting, employment, corporate ­
governance, regulation, and the like, which are the subjects of subsequent
chaPters. Suffice it to observe here that (1) asset specificity refers to durable
investments that are undeitaken in support of particular transactions, the
opportunity cost of which investments is much lower in best alternative uses
or by alternative users should the original transaction be prematurely tenni­
nated, a~d I(2) the specific identity of the parties to a transaction plainly
matters In lhese circumstances, which is to say that continuity of the rela­
tionship is valued. whence (3) contractual and organizational safeguards arise
insupport of transactions of this kind, which safeguards are unneeded (would
be the source of avoidable costs) for transactions of the more familiar neo­
classical (nonspecific) variety. Thus whereas neoclassical transactions take
place within markets where "faceless buyers and sellers ... meet ... for an
instant to exchange standardized goods at equilibrium prices" (Ben-Porath,
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Accounting: Fixed (F) and Variable (V)
Contracting: Specific (k) and nonspecific (v)
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1980, p. 4), exchanges that are supported by transaction-specific investments
are neither faceless nor instantaneous. The study of governance owes its

origins to that condition. 13

b. SIGNIFICANCE

The importance of asset specificity to transaction cost economics is
difficult to exaggerate. Just as the absence of differential risk aversion would
diminish if not vitiate much of the recent incentive work on contracting
(Akerlof and Miyazaki, 1980; Bull, 1983), so would the absence of asset
specificity vitiate much of transaction cost economics. 14 It is the source both
of striking commonalities among transactions and of numerous refutable

implications.
To be sure, asset specificity only takes on importance in conjunction

with bounded rationality/opportunism and in the presence of uncertainty. It is
nonetheless true that asset specificity is the big locomotive to which transac­
tion cost economics owes much of its predictive content. Absent this condi­
tion, the world of contract is vastly simplified; enter asset specificity, and
nonstandard contracting practices quickly appear. Neglect of asset specificity
is largely responsible for the monopoly preoccupation of earlier contract

traditions.

2.2 Uncertainty

a. GENERAL

Many of the interesting issues with which transacuon cost economics is
involved reduce to an assessment of adaptive, sequential-decision-making.
Contingent on the set of transactions to be effected, the basic propositi?n here
is that governance structures differ in their capacities to respond effectively to

IJOthers who are persuaded of the importance of asset specificity include Klein, Crawford,
and Alchian, who develop the argument in the context of what they refer to as "appropriablc
quasi-rents," where the quasi-rent value of an asset is the value in its nex.t best ~se and the
"potentially appropriable specialized portioo of the quasi-rent is the portion, If any, 10 excess of
its value to the second highest-valuing user" (1978, p. 298). Also see Klein (1980), Klein and
Leffler (1981), Goetz and Scott (1981), and Alchian (1984).

I.Markets are thoroughly contestable-e-m thc sense of Baumol, Panzer, and Willig
(l982)-if asset specificity is presumed to be absent. In this sense contestabilit~.'heory and
transaction cost economics arc looking at the very same phenomenon-the condition of asset

specificity-through opposite ends of the telescope.

di rb "T be sure those issues would vanish were it not for boundedistu ances. 0 ,
. lit since then it would be feasible to develop a detailed strategy forranona I y, . .. .

crossing all possible bridges in advance. 15 It would likewise be possible to
adapt effectively using the "general rule" device described a~ove were it not
for opportunism. Confronted, however, by the need to cope with both bound­
ed rationality and opportunism, comparative institutional assessments of the
adaptive attributes of alternative governance structures must necessarily be

. made.
As Hayek maintained, interesting problems of economic organization

ariseonly in conjunction with uncertainty: The "economic problem of society'
is mainly one of adaptation to changes in particular circumstances of time and
place" (Hayek, 1945, p. 524). Disturbances, moreover, are not all of a kind.
Different origins arc usefully distinguished. Behavioral uncertainty is of spe­
cial importance to an understanding of transaction cost economics issues.
. Although there is a hint in the earlier discussions that uncertainty can

have behavioral origins (Williamson, 1975, pp. 26-37), it generally goes
unremarked. Even Tjalling Koopmans, whose distinction between primary
and secondary uncertainty goes beyond most treatments and who describes
thecore problem of the economic organization of society as that of facing and
dealing with uncertainty (1957, p. 147), does not deal with behavioral issues.
Primary uncertainty is of a state-contingent kind, while secondary uncertainty
arises "from lack of communication, that is from one decision maker having
no way of finding out the concurrent decisions and plans made by others"­
which Koopmans judges to be "quantitatively at least as important as the
primary uncertainty arising from random acts of nature and unpredictable
changes in consumer's preferences" (1957, pp. 162-63).

The secondary uncertainty to which Koopmans refers is of a rather
innocent or nonstrategic kind, however. There is a lack of communication
but no reference is made to uncertainty that arises because of strategic non­
disclosure, disguise, or-distortion of information (note that information distor­
tion involves not a lack of information but the conscious supply of false and
misleading signals). Also, the plans to which Koopmans refers are merely
unknown. The possibility that parties make strategic plans in relation to each

ISS~mon has taken the somewhat extreme position that the distinction between dtterministie
~mplexlty a~d uncertainty is inessential. What is referred to as "uncertainty" in chess is
~~certalllty mt~uced mto a perfectly certain environment by inability-s-cornputational in­

ability--:to ascertain the structure of the environment. But the result of uncertainty, whatever its
source, IS the same: approximation must replace exactness in reaching a decision" (1972 p.
170). . '
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other!" that are the source of ex ante uncertainty and ex post surprises is
nowhere suggested.

Uncertainty of a strategic kind is attributable to opportunism and will be
referred to as behavioral uncertainty. Such uncertainty is presumably akin to
what Ludwig von Mises refers to as case probability, where "case probability
is a peculiar feature of our dealing with problems of human action. Here any
reference to frequency is inappropriate, as our statements always deal with
unique events" (1949, p. 112; emphasis added)."? Thus even if it were
possible to characterize the general propensity of a population to behave
opportunistically in advance and perhaps even to screen for trustworthiness,
knowing that one is dealing with a trader who comes from one part of the
opportunism distribution rather than another does not fully describe the uncer­
tainties that arise on this account. Those added uncertainties can be evaluated
only upon projecting the devious responses (and own replies) that oppor­
tunism introduces. And those can be evaluated only in conjunction with the
particulars of the contract, Even knowledge of particulars, moreover, does not
preclude surprises. The capacity for novelty in the human mind is rich beyond
imagination. IS The issues here are nicely put by Leif Johansen, who observes
that the study of economic behavior between motivationally complex eco­
nomic agents is complicated by the fact that the "ranges of possible mes-

I&The Holmes-Moriarity dilemma described by Oskar Morgenstern is an illustration:

Sherlock Holmes, pursued by his opponent, Moriarity, leaves London for Dover. The train
stops at a station on the way, and he alights there rather than travelling on to Dover. He has
seen Morianty at the railway station, recognizes thai he is very clever and expects that
Moriarity will take a faster special train in order to catch him in Dover. Holmes' anticipa­
tion turns out to be correct But what if Moriarity had been still more clever, had estimated
Holmes' mental abilities bener and had foreseen his actions accordingly'! Then, obviously,
he would have travelled to the intermediate station. Holmes, again, would have had to
calculate that, and he himself would have decided to go on 10 Dover. Whereupon, Mor­
iarity would again have' 'reacted" differently. Because of so much thinking they might not
have been able to act at all or the intellectually weaker of the two would have surrendered 10
the other in the Victoria Station, since the whole flight would have become unnecessary.
[1976, pp. 173-74)

17G. L. S. Shackle likewise remarks that "in a great mullitudc and diversity of matters the

individual has no record of a sufficient number of sufficiently similar acts, of his own or other
people's, to be able to construcl a valid frequency table of the outcomes of acts of this kind.

Regarding these acts, probabilities are not available to him" (1%1, p. 55). Georgcscu-Roegen
evidently agrees. He observes that "a measure for all uncertainty situations ... has absolutely no

meaning, for it can be obtained only by an intentionally mutilated representation of reality. We
hear people almost every day speaking of 'calculated risk,' but no one yet can tell us how he

calculated it so thai we can check on his calculations" (1971, p. 83). Events that involve

"novelty" cannot be described br probability distributions (Georgescu-Roegen, 1971, p. 122).

18" By saying that everybody was surprised at the announcement by President Johnson not to

seek or accept the 1968 presidential nomination we do not-simply mean that the ex ante belief in

his move had been extremely small: we simply mean that nobody else had thought of it"
(Georgescu-Roegen, 1971, p. 123).

es offers, threats, etc. which can be given during the process, including
:; ti~ing of moves, are hard to delimit. Imagination and ability to surprise
the opponents may be important points, and very often the 'agenda' will be
expanded during the process" (1979, p. 511). Surprise moves often elicit
complex replies. Bounded rationality limits are quickly reached-since the
entire decision tree cannot be generated for even moderately complex prob­
lems (Feldman and Kanter, 1965, p. 615).19

To be sure, behavioral uncertainties would not pose contractual problems
if transactions were known to be free from exogenous disturbances, since then
there would be no occasion to adapt and unilateral efforts to alter contracts
could and presumably would be voided by the courts or other third party
appeal. Insistence on original terms would thus everywhere be observed. The
ease of enforcing contracts vanishes, however, once the need for adaptation
appears (or can be plausibly asserted). Questions of the following kind arise:
Should maladaptations to changed circumstances be tolerated lest efforts to
effect an adaptation give rise to complex behavioral responses by opposite
parties with the prospect of realizing net losses? Can a governance structure
that attenuates such behavioral uncertainties be devised'F? Such issues do not
arise within the context of primary uncertainty but are nontheless germane to
the study of economic organization.

, b. INTERACTION EFFECTS

The influence of uncertainty on economic organization is conditional.
Specifically, an increase in parametric uncertainty is a matter of little conse­
quence for transactions that are nonspecific. Since new trading relations are
easily arranged, continuity has little value, and behavioral uncertainty is
irrewlant. Accordingly, market exchange continues and the discrete contract-

19Inasmuch as a great deal of the relevant informalion about trustworthiness or its absence

thatis generated during the course of bilateral trading is essentially private information-in that it
cannot be fully communicated 10 and shared with others (Williamson, 1975, pp. 31;37)­
knoWledge about behavioral uncertainties is very uneven. The organization of economic activity
is even more compl icated as a resu It.

20Stephen .Littlechild's interesting discussion of the radical-subjectivist perspective intro­
duces the possibiltry that governance structures will reflect behavioral uncertainties. He observes
that "if u~enainty derives from rhe as yet undetermined actions of other agents, then it is

~ary either to become privy 10 the decisions of those other agents (e.g., by-agreement,
~luslOn, merger, etc.) or to reduce one's dependence on them (e.g., by establishing or extend­

III!!propeny rights)" (1983, p. 6). Jenkins likewise refers to the same condition when he observes

that human relations a,reunstable because "men indicate by word or deed that they ~iI1 act one

way and then .acl in another" (1980, p. 18),10 which he adds, "it is apparently only in the human
. context ~hal disorder becomes a conspicuous feature; and it is only man who is at once challenged

and equipped 10 deal purposively with it" (1980, p. 18).
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ing paradigm holds across standardized transactions of all kinds, whatever the

degree of uncertainty.
That is no longer so for transactions that are supported by idiosyncratic

investments. Whenever assets are specific in nontrivial degree, increasing the
degree of uncertainty makes it more imperative that the parties devise a
machinery to "work things out"-since contractual gaps will be larger and
the occasions for sequential adaptations will increase in number and impor­
tance as the degree of uncertainty increases. Also, and relatedly, concerns
over the behavioral uncertainties referred to above now intrude.

A further discussion of the governance ramifications is best deferred to
Chapter 3. Suffice it to observe here that {l) the interaction effects between
uncertainty and asset specificity are important to an understanding of eco­
nomic organization, and (2) empirical analysis of transaction cost features is

complicated as a result.

»2.3 Frequency

Adam Smith's famous theorem that "the division of labor is limited by the
extent of the market" is mainly thought to have neoclassical cost ramifica­
tions. Investments in specialized production techniques the costs of which
could be recovered in a large market may be unrecoverable if markets are
small, whence general purpose plant and equipment and procedures will be
observed in small markets. Similar reasoning carries over to the study of
transaction costs. The basic proposition in the latter connection is this: Spe­
cialized governance structures are more sensitively attuned to the governance
needs of nonstandard transactions than are unspecialized structures, ceteris
paribus. But specialized structures come at a great cost, and the question is
whether the costs can be justified. This varies with the benefits on the one
hand and the degree of utilization on the otherI

The benefits of specialized governance structures are greatest for transac­
tions supported by considerable investment in transaction-specific assets. The
reasons are those described previously. Whether the volume of transactions
processed through a specialized governance structure utilizes it to capacity is
then the remaining issue. The cost of specialized governance structures will
be easier to recover for large transactions of a recurring kind. Hence the
frequency of transactions is a relevant dimension. Where frequency is low but
the needs for nuanced governance are great, the possibility of aggregating the
demands of similar but independent transactions is suggested. Court ordering
is commonly supplanted by arbitration in such circumstances: Both permit
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aggregation, but the latter is more oriented to the continuity needs of asset

specific transactions. "
More generally, the object is not to economize on transacuon costs but to

economize in both transaction and neoclassical production cost respects.
Whether transaction cost economies are realized at the expense of scale econ­
omies or scope economies thus needs to be assessed. A tradeoff framework is
needed to examine the production cost and governance ~ost ramifications of
alternative modes of organization simultaneously. Rudimentary apparatus of

this kind is developed in Chapter 4.

3. The Fundamental Transformation

Economists of all persuasions recognize that the terms upon which an initial
bargain will be struck depend on whether noncollusive bid~ can ~ ~licited

from more than one qualified supplier. Monopolistic terms Willobtain If there
is only a single highly qualified supplier, while competitive te~s wil~ re.sult if
there are many. Transaction cost economics fully accepts this description of
ex ante bidding competition but insists that the study of contracting be ex­
tended to include ex post features. Thus initial bidding merely sets the con­
tracting process in motion. A full assessment requires that both contract
execution and ex post competition at the contracrrenewal interval come under

scrutiny.
Contrary to earlier practice.>' transaction cost economics holds that a

condition of large numbers bidding at the outset does not necessarily imply
that a large numbers bidding condition will prevail thereafter. Whether ex post
competition is fully efficacious or not depends on whether the good or service
in question is supported by durable investments in transaction-specific human
or physicalassets, Where no such specialized investments are incurred, the
initial'wiiuling bidder realizes no advantage over nonwinners. Although it
may continue to supply for a long time, that is only because, in effect, it is
continuously meeting competitive bids from qualified rivals. Rivals cannot be
presumed to operate on a parity, however, once substantial investments in
transaction-specific assets are put in place. Winners in such circumstances
enjoy advantages over nonwinners, which is to say that parity is upset. Ac­
cordingly, what was a large numbers bidding condition at the outset is effec­
tively transformed into one of bilateral supply thereafter. This fundamental
tiansformation has pervasive contracting consequences. .

21The earlier treatments of franchise bidding discussed in Chapter 13' illustrate contract
analysis in which ex postfeatures were ignored or effectively assumed away.
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The reason why significant reliance investments in durable, transaction­
specific assets introduces contractual asymmetry between the winning bidder
on the one hand and nonwinners on the other is that economic values would be
sacrificed if the ongoing supply relation were to be terminated. Faceless
contracting is thereby supplanted by contracting in which the pairwise identity
of the parties matters. Occasionally the identity of the parties is important
from the very outset, as when a buyer induces a supplier to invest in spe­
cialized physical capital of a transaction-specific kind. Inasmuch as the value
of that capital in other uses is, by definition, much smaller than the spe­
cialized use for which it has been intended, the supplier is effectively commit­
ted to the transaction to a significant degree. The effect is often symmetrical,
moreover, in that the buyer cannot tum to alternative sources of supply and
obtain the item on favorable terms, since the cost of supply from unspec­
ialized capital is presumably great.

Ordinarily, however, there is more to idiosyncratic exchange than spe­
cialized physical capital. Human capital investments that are transaction­
specific commonly occur as well. These evolve during contract execution.
Specialized training and leaming-by-doing economies in production opera­
tions are illustrations. Except when such investments are transferable to alter­
native suppliers at low cost, which is rare, the benefits can be realized only so
long as the relationship between the buyer and seller is maintained.

Additional transaction-specific savings can accrue at the interface be­
tween supplier and buyer as contracts are successively adapted to unfolding
events and as periodic contract renewal agreements are reached. Familiarity
here permits communication economies to be realized: Specialized language
develops as experience accumulates and nuances are signaled and received in
a sensitive way. Both institutional and personal trust relations evolve. Thus
the individuals who are responsible for adapting the interfaces have a personal
as well as an organizational stake in what transpires. Where personal integrity
!s believed to be operative, individuals located at the interfaces may refuse to
be part of opportunistic efforts to take advantage of (rely on) the letter of the
contract when the spirit of the exchange is emasculated. Such refusals can
serve as a check upon organizational proclivities to behave oppor­
tunistically.V Other things being equal, idiosyncratic exchange relations that

22Thorstein Veblen's remarks on the distant relation of the head of a large enterprise to
transactions are apposite. He observes that in those impersonal circumstances the "mitigating
effect which personal conduct may have in dealings between man and man is . . . in great
measure eliminated.... Business management [then) has a chance to proceed ... untroubled
by sentimental considerations of human kindness or irritation or of honesty" (1927, p. 53).
Veblen evidently assigns slight weight to the possibility that those to whom negotiating and
execution responsibilities are assigned will themselves invest the transactions with integrity.
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feature personal trust will survive greater stress and will display greater adapt-

ability. . ' au
How to effect these adaptations poses a serious contracting I ~~ma,

though it bears repeating that, absent the hazards of opportunism, the difficul­
ties would vanish-since then the gaps in long-term, incomplete contracts
could be faultlessly filled by recourse to the earlier described general clause
device. Given, however, the unenforceability of general clauses ~nd the pro­
clivity of human agents to make false and misleading (~elf-disbeheved) s~ate-

ts the following hazards must be confronted: JOined as they are In amen,. . II .
condition of bilateral monopoly, both buyer and seller are st~teglca Ysitu-
ated to bargain over the disposition of any incremental gain whenever a
proposal to adapt is made.by the other party. Althoug~ ~o~h ha~e a long-term
interest in effecting adaptations of a joint profit-maximizing kind, each a.lso
has an interest in appropriating as much of the gain as he can on each occasl~n

to' adapt. Efficient adaptations that would otherwi~e be m.ad~ thus result In

costly haggling or even go unmentioned, lest the gains be dlsslpa~ed by costly
subgoal pursuit. Governance structures that attentuate opportumsm and oth­

erwise infuse confidence are evidently needed.P

Thomas Palay's recent studies of transportation transactions suggest that Veblen.erre~-in that
specialized transactions do enjoy the added safeguard of personal honor and mtegnty of the
individuals who negotiate the terms (Palay, 1981, pp. 105, 117, 124). Ronald Dore's assessment
of Japanese contracting practices also suggests that personal integrity matters (1983).

2JConsidering the importance of Ih~ fundamental transformation to the study of economic
organization, the question arises as to why this condition was so long ignored. One explanation rs
that such transformations do not occur in the context of comprehensive, once-for-all contract­
ing-which is a convenient and sometimes productive contracting fiction but imposes inordinate
demands on limited rationality. A second reason is that the transformation will not arise in the
absence of opportunism-which is a condition that economists have been loath to concede.
Third, even if bounded rationality and opportunism are conceded, the fundamenlallransformation
appears only in conjunction with an asset specificity condition, which is a contracting feature that

has only recently been explicated.



I. Vertical integration was not viewed as a problem of contracting but
one of applied price theory and/or technology.

2. Labor union organization was treated almost entirely as a matter of
monopoly, there being little or no reference to efficient governance
and the attenuation of opportunism.

3. The efficiency benefits of nonstandard forms of contracting were
almost wholly disregarded in favor of monopoly explanations for
those conditions.

4. Regulatory solutions in which contracting complications attributable
to opportunism were dismissed or suppressed were prescribed.

5. The study of contract doctrine relied (and still relies) almost entirely
on assumptions of differential risk aversion, concerns over the haz­
ards of opportunism having been suppressed.

6. Firms were regarded as production functions rather than governance
structures.

7. More generally, the importance of process and of the institutions of
governance to the study of economic organization were undervalued.

Indeed, if an appreciation for opportunism was widespread, what explains the
dramatic impact of George Akerlof's treatment of the "lemons problem" in

organizations are easily invaded and exploited by agents who do not possess
those qualities. "High-minded" organizational forms-those which presume
trustworthiness, hence are based on nonopportunistic principles-are thus
rendered nonviable by the intrusion of unscreened and unpenalized oppor­
tunists. Accordingly, those who would have cooperatives succeed must, of
necessity, make organizational concessions' to the debilitating effects of op­
portunism. Viable cooperatives will attempt to screen against, socially recon­
dition, and otherwise penalize opportunistic invaders.

At the other extreme are those who maintain that opportunism has always
been the operative behavioral assumption. Express reference to "self-interest­
seeking with guile" is thus merely a gloss. My response comes in two parts.
First, even if true, there are advantages in being more rather than less explicit
about what we mean, especially in dealing with those who may be unfamiliar
withoral traditions. But second, and more to the point, I seriously dispute that
opportunism has been the operative behavioral assumption. Public goods,
insurance, and oligopoly aside, there was little or no provision for oppor­
tunism in most textual and other treatments of economic organization as
recently as 1970. Peter Diamond's remarks on the prevailing orientation
toward self-interest seeking in the postwar era lire pertinent: standard "eco­
nomic models [treat] individuals as playing a game with fixed rules which
theyobey. They do not buy more than they know they can pay for, they do not
embezzle funds, they do not rob banks" (1971, p. 31). Simple self-interest­
seeking, rather than opportunism, was plainly the ruling view. Thus, circa
1970,

APPENDIX

Q0?ortunism: A Digression

The behavioral assumption that human agents are given to opportunism elicits
a variety of reactions, ranging from abhorrence through easy acceptance to an
insistence that this is yet another case where there is nothing new under the
sun. There are even those who regard opportunism as irrelevant.

Those who abhor the use of opportunism regard it as an unduly jaundiced
view of human nature and/or are distressed with the theory of economic
organization that it supports. I can appreciate both concerns. Note with re­
spect to the first that I do not insist that every individual is continuously or
even largely given to opportunism. To the contrary, I merely assume that
some individuals are opportunistic some of the time and that differential
trustworthiness is rarely transparent ex ante. As a consequence, ex ante
screening efforts are made and ex post safeguards are created. Otherwise,
those who are least principled (most opportunistic) will be able to exploit
egregiously those who are more principled. (Even, moreover, in dealings
among those who are known to be opportunistic, there are benefits in mutual
restraint, as reflected in the aphorism that there is honor among thieves,
although admittedly it invites a more complex interpretation than can be
attempted here.)

One of the implications of opportunism is that" ideal" cooperative modes
of economic organization, by which I mean those where 'trust and good
intentions are generously imputed to the membership, are very fragile. Such
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...

Absent Admitted

Absent Bliss "General clause"
contracting

Admitted Comprehensive Serious contractual
contracting .difficulties

Condition
of

Opportunism

distinguished and that contracting problems vanish for three of them. These
are ~l) unbounded rationality/nonopportunism_a condition of contractual
utopia; (2) unbounded rationality/opportunism-a case where contracts can
be .mad~ to work well b~ recourse to comprehensive contracting; (3) bounded
rahonahtY/nono~portu~lsm-where contracting works well because of gener­
al clause pr~tectl?n against the hazards of contractual incompleteness; and (4)
~unded ratlOnahty~opportunism-:-which I maintain accords with reality and
IS where al.1 of the difficult contracting issues reside. The entries thatappear in
the following four-way classification of contract are offered as an overview.
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"That contracting works well in both of these cases does not mean that economies which
initially differ only in the attributes of human agents-one has unboundedly rational but oppor­
tunistic agents (such agents, were they to be transported to a planet of boundedly rational agents,
would thus take advantage of the indigenous population); the other economy has boundedly
rational but nonopportunistic agents-will yield identical results. To the contrary, the latter
economy will underperf~nn the former: Some opportunities for improvements will not be per­
ceived at all; some mistakes will be recognized only after the fact. Any "shortfalls" due to
mispereeption or mistake will not be remediable by supplanting contract by vertical integration,
however. This is the critical point.

Inasmuch as each agent can trust the other, delegation of decision responsibilities proceeds
in a fully instrumental way in a community of nonopportunists. There being no strategic hazards,
specializatidn of decision-making reflects tastes, differential information access, and differential
decision-making competencies.

Agents who value decision participation will thus make this clear in the contracts they reach.
All adaptations for which net gains can be projected will thereafter be realized without resistance
within a community of nonopportunists. Should the nexus of contracts Iced to be expanded or
otherwise altered-for insurance purposes, for example-this will come, bout by displaying the
relevant data in a fully objective way. Reversals of decision roles, due to aging, learning, or the
like, will simply come about whenever net gains are in prospect, the disposition of these gains
being distributed according to the gainsharing rule negotiated at the outset.

1970? Or what explains Ronald Cease's uncontested claim that Industrial
Organization, circa 1970, was a study in "applied price theory," whence
neoclassical monopoly rather than efficient contracting considerations were
predominant?

Consider finally the view that opportunism is irrelevant: All that matters
is bounded rationality. That result is reached by observing that if unbounded
rationality (of the most comprehensive kind, in which even all forms of
private information were annihilated) were to obtain then comprehensive
long-term contracting would be feasible and all of the problems purportedly
due to "opportunism at contract renewal would be entirely eliminated at no
cost. (Accordingly, the] reigning' comparative-efficiency explanation for in­
ternal organization [opportunism] ultimately reduces to an explanation from
imperfect structural knowledge [bounded rationality]" (Langlois, 1984,
p. 33).

I agree that opportunism is of no account in the face of unbounded
rationality. But I also insist that bounded rationality notwithstanding, con­
tracting would be ubiquitous in the face of nonopportunism-that is, if simple
self-interest-seeking is assumed. Thus although simple self-interest-seeking
assures that all original bargaining advantages (e.g. monopoly ownership of
resources) will be fully realized, it also permits ex post contracting problems
to be annihilated by recourse to a "general clause" whereby parties to a
contract promise to disclose all relevant information candidly and to behave in
a cooperative fashion during contract execution and at contract renewal
intervals. I

The general clause mechanics are discussed elsewhere (Williamson,
1975, pp. 27, 91-93). Suffice it to observe here that four cases must be



1.1 Classical Contract Law

lAs Lester G. Telser and Harlow N. Higinbotham put it:

In an organized market the participants trade a standardizcd contract such that eacb unit of
the contract is a perfect substitutc for any other unit. The identities of the parties in any
~utually agreeable transaction do not affect the lerms of exchange, The organized market
Itself or some other instit~t~on deliberately creates a homogeneous good that can be traded
anonymously by the parncspants or their agents. [1977, p. 997)

1974, p. 738)-has served both law and economics well. But there is also
increasing awareness that many contractual relations are not of this well­
defined kind. A deeper understanding of the nature of contract has emerged as
the legal-rule emphasis associated with the study of discrete contracting has
given way to a more general concern with the contractual purposes to be
served. Macneil's distinctions among classical, neoclassical, and relational
law are instructive.
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As Macneil observes, aI1Y system of contract law has the purpose of facilitat­
ing exchange. What is distinctive about classical contract law is that it at­
tempts to do so by enhancing discreteness and intensifying "presentiation"
(1978, p. 862), where presentiation has reference to efforts to "make or
render present in place or time; to cause to be perceived or realized at pre­
sent" (1978, p. 863, n. 25). The economic counterpart to complete presentia­
tion is contingent claims contracting, which entails comprehensive contract­
ing whereby all relevant future contingencies pertaining to the supply of a
good or service are described and discounted with respect to both likelihood
and futurity.

Classical contract law endeavors to implement discreteness and present­
iation in several ways. For one thing, the identity of the parties to a transac­
tion is treated as irrelevant. In that respect it corresponds e~actly with the
"ideal" market transaction in economics.' Second the nature of the agree­
ment is carefully delimited, and the more formal features govern when formal
(for example, written) and informal (for example, oral)terms are contested.
Third, remedies are narrowly prescribed so that, "should the initial presenta­
tion fail to materialize because of nonperformance, the consequences are
relatively predictable from the beginning and are not open-ended" (Macneil,
1978, p. 864). Additionally, third-party participation is discouraged (p. 864).
The emphasis is thus on legal rules, formal documents, and self-liquidating
transactions.

CHAPTER 3

There is widespread agreement that the discrete transaction paradigm­
"sharp in by clear agreement; sharp out by clear performance" (Macneil,

1. Contracting Traditions

68

The preceding chapters focused on alternative economic approaches to the
study of contract. Alternative legal approaches to the study of contract also
warrant review, and they are subject of the present chapter.

Contractual variety is the source of numerous puzzles with which the
study of the economic institutions of capitalism is appropriately concerned.
Transaction cost economics maintains that such variety is mainly explained by
underlying differences in the attributes of transactions. Efficiency purposes
are served by matching governance structures to the attributes of transactions

in a discriminating way.
Ian Macneil's (1974; 1978) thoughtful and provocative three-way classi­

fication of contract is set out in section 1. A transaction cost interpretation is
advanced in section 2. Issues of uncertainty and measurement are addressed in
sections 3 and 4. The distribution of transactions within the spectrum of

contract is discussed in section 5.

The Governance of Contractual
Relations



1.2 Neoclassical Contract Law

Not every transaction fits comfortably into the classical contracting scheme.

In particular, for long-term contracts executed under conditions of uncertainty

complete presentiation is apt to be prohibitively costly if not impossible.

Problems of several kinds arise. First, not all future contingencies for which

adaptations are required can be anticipated at the outset. Second, the appropri­
ate adaptations will not be evident for many contingencies until the circum­
stances materialize. Third, except as changes in states of the world are unam­

biguous, hard contracting between autonomous parties may well give rise to

veridical disputes when state-contingent claims are made. In a world where

(at least some) parties are inclined to be opportunistic, whose representations

are to be believed?
Faced with the prospective breakdown of classical contracting in such

circumstances, three alternatives are available. One would be to forgo such

transactions altogether. A second would be to remove those transactions from

the market and organize them internally instead. Adaptive, sequential deci­

sion-making would then be implemented under unified ownership and with

the assistance of hierarchial incentive and control systems. Third, a different

contracting relation that preserves trading but provides for additional gover­

nance structure might be devised. This last brings us to what Macneil refers to

as neoclassical contracting.
As Macneil observes, "Two common characteristics of long-term con­

tracts are the existence of gaps in their planning and the presence of a range of

processes and techniques used by contract planners to create flexibility in lieu

of either leaving gaps or trying to plan rigidly" (1978, p. 865). Third-party

assistance in resolving disputes and evaluating performance often has advan­

tages over litigation in serving these functions of flexibility and gap filling.
Lon Fuller's remarks on the procedural differences between arbitration and

litigation are instructive:

[T[herc are open to the arbitrator . . . quick methods of education not open to the
courts. An arbitrator will frequently interrupt the examination of witnesses with a
request that the parties educate him to the point where he can understand the
testimony being received. This education can proceed informally, with frequent
interruptions by the arbitrator, and by informed persons on either side, when a
point needs clarification. Sometimes there will be arguments across the table,
occasionally even within each of the separate camps. The end result will usually
be a clarification that will enable everyone to proceed more intelligently with the
case. [1963, pp. 11-12J

A recognition that the world is complex, that agreements are incomplete,

and that some contracts will never be reached unless both parties have confi-

dence in the settlement machinery thus characterizes neoclassical contract

law: One important purposive difference in arbitration and litigation that

contributes to the procedural differences described by Fuller is that, whereas

continuity (at least completion of the contract) is presumed under the arbitra­

tion machinery, that presumption is much weaker when litigation is

employed. 2

Patrick Atiyah's views regarding "the failure of classical law" are

apposite:
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The modern commercial transaction is, in practice, apt to include provision for
varying the terms of exchange to suit the conditions applicable at the time of
performance. Goods ordered for future delivery are likely to be supplied at prices
ruling at the time of delivery; rise and fall clauses in building or construction
works are the rule and not the exception; currency-variation clauses may well be
included in international transactions. And even where such provisions are not
included in the contract itself, business people are in practice often constrained to
agree to adjustments to contractual terms where subsequent events make the
original contract no longer capable of performance on a fair basis. The rewards
and penalties for guessing what the future will bring are no longer automatically
thought of as being the natural consequences of success or failure in the skill and
expertise of business activity. For example. in Government contracts, ex gratia
payments are typically made in fixed price contracts, "where unforeseen circum­
stances have substantially raised costs and caused the contractor to suffer a loss."
And conversely, contractors who make "excessive profits" in dealings with the
Government may well discover that these are not regarded as the reward for
abnormal skill and enterprise, but as the result of miscalculation by the Govern­
ment which they will be compelled to hand over. Nor are such occurrences
peculiar to Government or other public authorities. Even between private com­
mercial organizations, the fact that business relationships are so often continuous
means that the desire to maintain the goodwill of other contracting parties is often
more important than the letter of a contract. (1979, pp. 714-15)

1.3 Relational Contracting

The pressures to sustain ongoing relations "have led to the spinoff of many

subject areas from the classical, and later the neoclassical, contract law sys­

tem, e.g., much of corporate law and collective bargaining" (Macneil, 1978,
p. 885). Progressively increasing the "duration and complexity" of contract

has thus resulted in the displacement of even neoclassial adjustment processes

by ~j~stm~nt p~ocesses of a more thoroughly transaction-specific, ongoing­
~dmlmstrat1Vekind, The fiction of discreteness is fully displaced as the rela­

tion takes on the properties of a "minisociety with a vast array of norms

" 2~S Lawrence Friedman observes, relationships are effectively fractured if a dispute reaches
litigation (1965, p. 205).
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2. Efficient Governance

beyond those centered on the exchange and. its immediate processes" (Mac­
neil, 1978, p. 901). By contrast with the neoclassical system, where the
reference point for effecting adaptations remains the original agreement, the

reference point under a truly relational approach is the "entire relation as it
has developed [throughjtime. This mayor may not include an 'original
agreement'; and if it does, mayor may not result in great deference being
given it'· (Macneil, 1978, p. 890).

The spinoff to which Macneil refers notwithstanding, commercial law,
labor law, and corporate law all possess striking commonalities.

As discussed above, the principal dimensions for describing transactions are
asset specificity, uncertainty, and frequency. It will facilitate the argument in
this section to assume that uncertainty is present in sufficient degree to pose
an adaptive, sequential decision requirement and to focus on asset specificity
and frequency. Three frequency classes-c-one-time, occasional, and recur­
rent-and three asset specificity classes-nonspecific, mixed, and highly
specific-will be considered. To simplify the argument further, the following
assumptions are made: (\) Suppliers and buyers intend to be in business on a
continuing basis; thus the special hazards posed by fly-by-night firms can be
disregarded. (2) Potential suppliers for any given requirement are numer­
ous-which is to say that ex ante monopoly in ownership of specialized
resources is assumed away. (3) The frequency dimension refers strictly to
buyer activity in the market. (4) The investment dimension refers to the
characteristics of investments made by suppliers.

Although discrete transactions are intriguing-for example, purchasing
local spirits from a shopkeeper in a remote area of a foreign country one
expects never again to visit or refer his friends-few transactions have such a
totally isolated character. For those that do not, the difference between one­
time and occasional transactions is not apparent. Accordingly, only occasion­
al and recurrent frequency distinctions will be maintained. The two-by-three
matrix shown in Figure 3-1 thus describes the six types of transactions to

which governance structures must be matched. Illustrative transactions appear
in the cells.

The question now is how Macneil's contracting classifications corre­
spond to the description of transactions in Figure 3-1. Several propositions
are suggested immediately: (I) Highly standardized transactions are not apt to
require specialized governance structure. (2) Only recurrent transactions will
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FIGURE 3- J• Illustrative Transactions

support a highly specialized governance structure." (3) Although occasional
transactions of a nonstandardized kind will not support a transaction-specific
governance structure, they require special attention nonetheless. In terms of
Macneil's three-way classification of contract, classical contracting presum­
~bly applies to all standardized transactions (whatever the frequency), rela­
tional contracting develops for transactions of a recurring and nonstandar­
dized kind, and neoclassical contracting is needed for occasional, nonstan­
dardized transactions.

Specifically, classical contracting is approximated by what is described
below as market governance, neoclassical contracting involves trilateral gov­
e~ance, and the relational contracts that Macneil describes are organized in
bilateral or unified governance structures. Consider these seriatim.

2.1 Market Governance

t:'Iarket governance is the main governance structure for nonspecific transac­
lions of both occasional and recurrent contracting. Markets are especially
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2.2 Trilateral Governance

4"Generally speaking. a serious conflict, even quite a minor one such as an objection to a
harmlessly late tender of the delivery of goods, terminates the discrete contract as a live one and
leaves nothing but a conflict over money damages to be settled by a lawsuit. Such a result fits
neatly the norms of enhancing discreteness and intensifying ... presentiation" (Macneil, 1978,
p. 877).

The two types of transactions for which trilateral governance is needed are
occasional transactions of the mixed and highly specific kinds. Once the
principals to such transactions have entered into a contract, there are strong
incentives to see the contract through to completion. Not only have spe-
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2.3 Bilateral Governance

SAs discussed in Chapter 4, physical assets sometimes qualify as an exception.

6The rationale for this section of the Code is that "id~ntification of the goods 10 the contract
will, within limits, permit the seller to recover the price of the goods rather than merely damages
for the breach ... ([where the] latter may be far less in amount and more difficult to prove)"
(Macneil, 1978, p. 880).

cialized investments been put in place, the opportunity cost of which is much
lower in alternative uses, but the transfer of those assets to a successor
supplier would pose inordinate difficulties in asset valuation." The interests of
the principals in sustaining the relation are especially great for highly idiosyn­
cratic transactions.

Market relief is thus unsatisfactory. Often the setup costs of a transac­
tion-specific governance structure cannot be recovered for occasional transac­
tions. Given the limits of classical contract law for sustaining such transac­
tions, on the one hand, and the prohibitive cost of transaction-specific
(bilateral) governance, on the other, an intermediate institutional form is
evidently needed.

Neoclassical contract law has many of the sought-after qualities. Thus
rather than resorting immediately to court-ordered litigation-with its trans­
action-rupturing features-third-party assistance (arbitration) in resolving
disputes and evaluating performance is employed instead. (The use of the
architect as a relatively independent expert to determine the content of-form
construction contracts is an example (Macneil, 1978, p. 566).) Also, the
expansion of the specific performance remedy in past decades is consistent
with continuity purposes-though Macneil declines to characterize specific
performance as the "primary neoclassical contract remedy" (1978. p. 879).
The section of the Uniform Commercial Code that permits the "seller ag­
grieved by a buyer's breach ... unilaterally to maintain the relation" is yet
anotherexample. 6

The two types of transactions for which specialized governance structure are
commonly devised are recurring transactions supported by investments of the
mixed and highly specific kinds. The fundamental transformation applies
because of the nonstandardized nature of the transactions. Continuity of the
trading relation is thus valued. The transactions' recurrent nature potentially
permits the cost of specialized governance structures to be recovered.

Two types of transaction-specific governance structures for intermediate
product market transactions can be distinguished: bilateral structures, where
the autonomy of the parties is maintained, and unified structures, where the
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efficacious when recurrent transactions are contemplated, since both parties
need only consult their own experience in deciding to continue a trading
relationship or, at little transitional expense, tum elsewhere. Being standard­
ized, alternative purchase and supply arrangements are presumably easy to
work out.

Nonspecific but occasional transactions are ones for which buyers (and
sellers) are less able to rely on direct experience to safeguard transactions
against opportunism. Often, however, rating services or the experience of
other buyers of the same good can be consulted. Given that the good or
service is of a standardized kind, such experience rating, by formal and
informal means, will provide incentives for parties to behave responsibly.

To be sure, such transactions take place within and benefit from a legal
framework. But such dependence is not great. As S. Todd Lowry puts it, "the
t~aditional economic analysis of exchange in a market setting properly corre­
sponds to the legal concept of sale (rather than contract), since sale presumes
arrangements in a market context and requires legal support primarily in
enforcing transfers of title" (1976, p. 12). He would thus reserve the concept
of contract for exchanges where, in the absence of standardized market alter­
natives, the parties have designed •'patterns of future relations on which they
could rely" (1976, p. 13).

The assumptions of the discrete contracting paradigm are rather well
satisfied for transactions where markets serve as a main governance mode.
Thus the specific identity of the parties is of negligible importance; substan­
tive content is determined by reference to formal terms of the contract; and
legal rules apply. Market alternatives are mainly what protect each party
against opportunism by his opposite. Litigation is strictly for settling claims;
concentrated efforts to sustain the relation are not made, because the relation
is not independently valued."
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transaction is removed from the market and organized within the firm subject
to an authority relation (vertical integration). Bilateral structures have only
recently received the attention they deserve, and their operation is least wel1
understood. The issues are elaborated in Chapters 7 and 8.

Highly idiosyncratic transactions are ones where the human and physical
assets required for production are extensively specialized, so there are no
obvious scale economies to be realized through interfirm' trading that the
buyer (or sel1er) is unable to realize himself (through vertical integration). In
the case, however, of mixed transactions, the degree of asset specialization is
less complete. Accordingly, outside procurement for those components may
be favored by scale economy considerations.

As compared with vertical integration, outside procurement also main­
tains high-powered incentives and limits bureaucratic distortions (see .~hapter

6). Problems with market procurement arise, however, when adaptability and
contractual expense are considered. Whereas internal adaptations can be ef­
fected by fiat, outside procurement involves effecting adaptations across a
market interface. Unless the need for adaptations has been contemplated from
the outset and expressly provided for by the contract, which often is impossi­
ble or prohibitively expensive, adaptations across a market interface can .be
accomplished only by mutual, follow-on agreements. Inasmuch as the in­

terests of the parties will commonly be at variance when adaptation proposals
(originated by either party) are made, a dilemma is evidently posed.

On the one hand, both parties have an incentive to sustain the rela­
tionship rather than to permit it to unravel, the object being to avoid the
sacrifice of valued transaction-specific economies. On the other hand, each
party appropriates a separate profit stream and cannot be expected to accede
readily to any proposal to adapt the contract. What is needed, evidently, is
some way for declaring admissible dimensions for adjustment such that flexi­
bility is provided under terms in which both parties have confidence. This ~an

be accomplished partly by (1) recognizing that the hazards of opporturusm
vary with the type of adaptation proposed and (2) restricting adjustments to
those where the hazards are least. But the spirit within which adaptations are
effected is equally important (Macaulay, 1963, p. 6\).

Quantity adjustments have much better incentive-compatibility proper­
ties than do price adjustments. For one thing, price adjustments have an
unfortunate zero-sum quality, whereas proposals to increase, decrease, or
delay delivery do not. Also, except as discussed below, price adjustment
proposals involve the risk that one's opposite is contriving to alter the terms
within the bilateral monopoly trading gap to his advantage. By contrast, a
presumption that exogenous events, rather than strategic purposes, are re­
sponsible for quantity adjustments is ordinarily warranted. Given the idiosyn-

cratic nature of the exchange, a seller (or buyer) simply has little reason
to doubt the representations of his opposite when a quantity change is
proposed.

Thus buyers will neither seek supply from other sources nor divert prod­
ucts obtained (at favorable prices) to other uses (or users)-because other
sources will incur high setup costs and an idiosyncratic product is nonfuhgible
across uses and users. Likewise, sellers will not withhold supply because
betteropportunities have arisen, since the assets in question have a specialized
character. The result is that quantity representations for idiosyncratic products
can ordinarily be taken at face value. Since inability to adapt both quantity
and price would render most idiosyncratic exchanges nonviable, quantity
adjustments occur routinely.

Of course, not all price adjustments pose the same degree of hazard.
Those which pose few hazards will predictably be implemented. Crude esca­
lator clauses that reflect changes in general economic conditions are one
possibility. But since such escalators are not transaction-specific, imperfect
adjustments often result when these escalators are applied to local conditions.
Consider therefore whether price adjustments more closely related to local
circumstances are feasible. The issue here is whether interim price adjust­
ments can be devised for some subset of conditions such that the strategic
hazards described above do not arise. What are the preconditions?

Crises facing either of the parties to an idiosyncratic exchange constitute
.e class of exceptions. Faced with a viability crisis that jeopardizes the

relationship, ad hoc price relief may be permitted. More relevant and interest­
ing, however, is whether there are circumstances whereby interim price ad­
justments are made routinely. The preconditions here are two: first, proposals
to adjust prices must relate to exogenous, germane, and easily verifiable
events; and second, quantifiable cost consequences must be confidently relat­
ed thereto. An example may help to illustrate. Consider a component for
which a significant share of the cost is accounted for by a basic material
(copper; steel). Assume, moreover, that the fractional cost of the component
in terms of this basic material is well specified . An exogenous change in
pricesof materials would in such a case pose few hazards if partial but interim
price relief were permitted by allowing pass-through according to formula. A
more refined adjustment than aggregate escalators would afford thereby
obtains.

It bears emphasis, however, that not all costs so qualify. Changes in
overheador other expenses for which validation is difficult and which, even if
verified, bear an uncertain relation to the cost of the component will not be
passed through in a similar way. Recognizing the hazards, the parties will
simply forgo relief of this kind.
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2.4 Unified Governance

"Note that this transaction cost rationale for internal organization is very different from that
originally advanced by Coase. He argued that there are two factors that favor organizing produc­
tion in the firm as compared with the market: the cost of "discovering what the relevant prices
arc" is purportedly lower. and the "costs of negotiating and concluding a separate contract for
each exchange transaction which takes place on a market" are reduced (Coase, 1952. p. 336).
His 1972 treatment of the main differences between firms and markets invokes precisely these
same two factors (Couse, 1912. p. 63). Expressed in terms of the behavioral assumptions on
which I rely. Coase (implicitly) acknowledges bounded rationality but makes no reference to
opportunism. Indeed. to contend. as be does. that Knight offers no reason for superseding the
price system. since "{w]e can imagine a system where all advice or knowledge was bought as
required" (Coase, 1952, p. 346). is essentially to deny that markets for information are beset by
opportunism. Coase is not only silent on the contracting hazards and maladaptations on which 1
rcly to explain nonstandard contracting. but he makes no mention of the need to dimensionalize
transactions. which is the key to the discriminating approach. Those differences notwithstanding.
the debts of transaction cost economics to Cease's early work are beyond adequate
acknowledgment.

Incentives. for trading weaken as transactions become progressively more
idiosyncratic. The reason is that as human and physical assets become more
specialized to a single use, and hence less transferable to other uses, econo­
mies of scale can be as fully realized by the buyer as by an outside supplier.
The choice of organizing mode then turns entirely on which mode has superi­
or adaptive properties. As discussed in Chapter 4, vertical integration will
ordinarily appear in such circumstances.

The advantage of vertical integration is that adaptations can be made in a
sequential way without the need to consult, complete, or revise interfirm
agreements. Where a single ownership entity spans both sides of the transac­
tion, a presumption of joint profit maximization is warranted. Thus price
adjustments in vertically integrated enterprises will be more complete than in
interfirm trading. And, assuming that internal incentives are not misaligned,
quantity adjustments will be implemented at whatever frequency serves to
maximize the joint gain to the transaction.

Unchanging identity at the interface coupled with extensive adaptability
in both price and quantity is thus characteristic of highly idiosyncratic transac­
tions. Market contracting gives way to bilateral contracting, which in tum is
supplanted by unified contracting (internal organization) as asset specificity

progressively deepens."
The efficient match of governance structures with transactions that re­

sults from the foregoing is shown in Figure 3-2.
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FIGURE 3-2. Efficient Governance

3. Uncertainty

The proposed match of governance structures with transactions considers only
two of the three dimensions for describing transactions: asset specificity and
frequency. The third dimension, uncertainty, is assumed to be present in
sufficient degree to pose an adaptive, sequential decision problem. The occa­
sion to make successive adaptations arises because of the impossibility (or
costliness) of enumerating all possible contingencies and/or stipulating appro­
priate adaptations to them in advance. The effects on economic organization
of increasesjn uncertainty above that threshold level have not, however, been
considered.

As indicated earlier, nonspecific transactions are ones for which con­
tinuity has little value, since new trading relations can be easily arranged by
both parties. Increasing the degree of uncertainty does not alter this. Market
governance (classical contracting) thus holds across standardized transactions
of all kinds, whatever the degree of uncertainty.

Matters change when asset specificity is introduced. Since continuity
now matters, increasing the degree of parametric uncertainty makes it more
imperative to organize transactions within governance structures that have the
capacity to "work things out." Failure to support transaction-specific assets
with protective governance structures predictably results in costly haggling
and maladaptiveness. Efforts to restore a position on the shifting contract
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4. Measurement

The cognitive map of contract set out in Figure' I-I (Chapter I) distinguishes
between two branches of transaction cost economics: the governance branch
and the measurement branch. The former is concerned mainly with organizing

curve may be forgone for this reason. The intrusion of behavioral uncertainty,
which is associated with unique events, compounds the difficulties.

Indeed, though it is extreme and even implausible in many trading situa­
tions, it is not strictly essential for the original disturbance to which an
adaptation is sought to have exogenous origins. As discussed in Chapter 7,
Section 4, one of the parties to a bilateral trade can contrive to introduce a
disturbance that alters the profit prospects of the other. An even more blatant
example would be for one party to make false state of the world declarations.
Thus suppose that a contract stipulates that X will be delivered under 6. and X
+ & under 62 , where 6 1 and 62 refer to state realizations. If it is difficult for
third parties to discern which state actually obtains, buyers may falsely assert
that 62 obtains. Although such blatant opportunism may be rare, it nev­
ertheless illustrates the problems that arise when trading parties possessing the
behavioral attributes of human nature as we know it are joined, by reason of
asset specificity, in a bilateral trading situation.

Transactions with mixed investment attributes pose especially interesting
organizational problems. Unless an appropriate market-assisted governance
structure can be devised, such transactions may "flee" to one of the polar
extremes as the degree of uncertainty increases. One possibility would be to
sacrifice valued design features in favor of a more standardized good or
service. Market governance would then apply. Alternatively, the valued de­
sign features could be preserved (perhaps even enhanced) and the transaction
assigned to internal organization instead. Sometimes, however, it will be
feasible to devise nonstandard contracts of the kinds discussed in Chapters 7
and 8. Where that is done (and is not prohibited by public policy), bilateral
contracting relations between nominally autonomous contracting agents can
often survive the stresses of greater uncertainty.

Reductions in uncertainty, of course, warrant shifting transactions in the
opposite direction-although such shifts may be delayed if the assets in
question arc long-lived. To the extent that uncertainty decreases as an industry
matures, which is the usual case, the benefits that accrue to internal organiza­
tion (vertical integration) presumably decline. Accordingly, greater reliance
on market procurement is commonly feasible for transactions of recurrent

trading in mature industries.
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transactions in such a way as to facilitate efficient adaptations. The latter is
concerned with the ways by which better to assure a closer correspondence
between deeds and awards (or value and price). To be sure, these are not
independent. The difference in emphasis is nevertheless real and needs to be
highlighted, It is furthermore noteworthy that problems of governance and
measurement both vanish if either bounds on rationality or opportunism are
presumed to be absent.

Thus assume that parties to a trade do not experience bounded ra­
tionality. Assume, moreover, that this implies the absence of private informa­
tion and that this competence extends to impartial arbiters. Governance prob­
lems then vanish, since comprehensive contracting is feasible. Opportunistic
inclinations are simply of no account. Measurement problems likewise van­
ish, since a world of unbounded rationality is one in which measurement costs
are zero. An opportunistic propensity to exploit private information is vitiated
in these eircumstances,

Assume instead that parties experience bounded rationality but are not
opportunistic. Incomplete contracting does not then pose a governance issue,
since the general clause device assures that appropriate adaptations will be
implemented without resistance by either party to a bilateral trade. Similarly,
costly measurement is not a problem if neither party to a trade attempts to
exploit private information to the disadvantage of the other-which neither
will do if opportunism is absent.

Repeated reference to bounded rationality and opportunism does not,
however, without more, direct attention to the particular problems of eco­
nomic organization that are most severe. Some transactions test bounded
rationality limits more severely. Some pose greater hazards of opportunism.
Which are they?

Just as the study of governance has benefited by efforts to identify the
critical dimensions with respect to which transactions differ in governance
respects, so likewise will the study of measurement benefit by efforts to
develop the underlying microanalytics. Although the measurement branch of
transaction cost economics has made considerable headway during the past
decade (Barzel, 1982; North, 1982; Kenney and Klein, 1983), the relevant
dimensions for ascertaining where the measurement difficulties reside remain
somewhat obscure. Be that as it may, an effort to examine some of the
underlying features will nevertheless be attempted.

4.J Ex Ante Problems

The adverse selection problem referred to above is an illustration of an ex ante
condition where one party to the trade has private information that it can
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4.2 Contract Execution

Information asymmetries of two kinds can be distinguished at the contract
execution stage. The more familiar is where one party to the trade has more
knowledge over the particulars than does the other. For example, a salesman's
success depends jointly on his sales efforts and stochastic state realizations.
Although the salesman knows the former, he cannot be relied upon accurately
to report them. Accordingly, if the producer can observe only output alone,
then compensation is based entirely on sales. (That is the classic agency
problem, where X = X(a,8), where X denotes output, a is effort, and 8 is the
state realization.) Complex incentive alignment problems are thereby posed
(Holmstrom, 1979).

A second, less widely recognized type of asymmetry takes the form of
King Solomon problems. Here each party to the transaction knows the full
truth of what has occurred, but it is costly to disclose the facts to anyone other
than an on-site observer. Those are the issues with which Alchjan and Dem­
setz (1972) :vere concemedin their discussion of team orga~ If two or
more workers must work coordinately and if their separate contributions

cannot be ascertained by an ex post examination of the work product, then

choose selectively to disclose, which asymmetry the other party cannot over­
come except at great cost. The condition is a manifestation of a more general
problem that is responsible for measurement difficulties, namely, idiosyncrat­
ic information. Many of the problems that George Akerlof (1970) treats in the'
context of "lemons" are precisely attributable to such an ex ante valuation
condition. The seller of a used car can thus be presumed to have deeper
knowledge than the buyer, which asymmetry introduces distortions into this
market. And Groucho Marx's refusal to join a club that would admit him
reflects a condition of bilateral asymmetry: if they really knew what he was
like, they wouldn't admit him; and since they don't know, they presumably
have admitted many others of dubious reputation earlier.

The recent Kenney and Klein (1983) treatment of "oversearching" in
the market for gem-quality uncut diamonds is another illustration of the phe­
nomenon. Despite c'lassification into more than two thousand categories,
significant quality variation in the stones evidently remained. How can such a
market be organized so that oversearching expenses are not incurred and each
party to the trade has confidence in the other? The "solution" that Kenney
and Klein describe entails more than just accumulating experience upon
which to base "trust". 8y assembling groups of diamonds-or "sights"­
and subjecting the exchange to special trading rules, hazards of opportunism
are more reliably attenuated.
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8See especially Chapters 7. 8. 10. and 13 and the numerous references 10 the recent
economic literature therein.

The study of contractual relations plainly involves more than an examination
of discrete markets on the one hand and hierarchical organization on the other.
As Llewellyn observed in 1931, the exchange spectrum runs the full gamut
from pure market to hierarchy and includes complex "future deals" located
between market and hierarchy extremes (1931, p. 727). Similarly, George
Richardson remarks that "what confronts us is a continuum passing from
transactions, such as those on organized commodity markets, where the coop­
eration element is minimal, through intermediate areas in which there are
linkages of traditional connection and good will, and finally to those complex
and interlocking clusters, groups and alliances which represent cooperation
fully and formally developed" (1972, p. 887). Both Richardson's examples
and those more recently developed and discussed by Arthur Stinchcombe
(1983) demonstrate that activity in the middle range is extensive. Stewart
Macaulay's empirical examination of commercial contracting practices
(1963) confirms this.

Suppose that transactions were to be arrayed in terms of the degree to
which parties to the trade maintained autonomy. Discrete transactions would
thus be located at the one extreme, highly centralized, hierarchical transac­
tions would be at the other, and hybrid transactions (franchising, joint ven­
tures, other forms of nonstandard contracting) would be located in between.
What would the resulting distribution of transactions look like?

The three leading candidates are (I) the bimodal distribution, where most
transactions cluster at one or the other extreme, (2) the normal distribution,
whence the extremes are rare and most transactions display an intermediate
degree of interdependence, and (3) the uniform transaction. Whereas I was
earlier of the view that transactions of the middle kind were very difficult to
organize and hence were unstable, on which account the bimodal distribution
wasmore accurately descriptive (Williamson, 1975), I am now persuaded that
transactions in the middle range are much more common. (Such transactions
have, moreover, been the object of increasing attention in the economic,g

5. The Distribution of Transactions

assignment of someone to oversee the work may be needed. Supervision
purportedly arises in this way.

Unsurprisingly, many of the most interesting problems of economic
organization involve both ~set specificity and information asymmet.!t!ssues.
Indeed, as Alchian has argued, the two are often inseparable (1984, p. 39).
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9Macaulay (1963); Macneil (1974); Clarkson, Miller, and Muris (1978); Atiyah (1979);
Goetz and Scott (1983); Palay (\984); Masten (1984); and Kronman (1985) are examples.

IOStinchcombe (1983). Harrison White (1981), and Robert Eccles (1981), and Granovetter

(1983) are examples.

legal,? and organizations'? literatures.) But inasmuch as standardized com­
modity transactions are numerous and as administrative organization is simi­
larly widespread, the tails of the distribution are thick. By a process .of
elimination, the uniform distribution appears most nearly to correspond with
the world of contract as it is. Whatever the empirical realities, greater atten­
tion to transactions of the middle range will help to illuminate an understand­
ing of complex economic organization. If such transactions flee to the ex­
tremes, what are the reasons? If such transactions can be stabilized, what are
the governance processes?
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CHAPTER 4

Vertical Integration: Theory
and Policy

The law and economics of vertical integration have long been subject to
controversy. Roger Blair and David Kaserman's recent review of the issues
employs the language of warfare-battleground, skirmishes, campaigns, and
the like-to set the stage (1983, p. I). Contests of two kinds can be dis­
tinguished. The earlier ones took place within the monopoly domain, the
disputes having reference to whether vertical integration was principally an
instrumentof price discrimination, was designed to check successive margin­
alization, or had entry barrier purposes. More recently monopoly andefficien­
cy explanations have been paired off. Vigorous resistance notwithstanding,
the technological orientation and monopoly presumptions of an earlier era
have gradually made way for an interpretation in which efficiency purposes
are more prominently featured. By comparison with the 1968 Vertical Merger
Guidelines, those issued by the Justice Department in 1982 make significant
allowances for efficiency. Indeed, the 1984 Merger Guidelines even make
provision for an efficiency defense (Chapter 14).

To be sure, as with most complex forms of organization, vertical integra­
tioncan and sometimes does serve a variety of economic purposes. i I focus
here on what I consider to be the main purpose served: economizing on

'Paul Kleindorfer and Gunter Knieps (1982, p. I) offer the following summary statement on
the purposes of vertical integration:
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1. Technological Determinism

transaction costs. A brief discussion of strategic purposes, however, is also
included.

The commonsense explanation for vertical integration is that it has tech­
nological origins.? That explanation is disputed in section I. The main factor
to which I attribute a decision to integrate is a condition of asset specificity. A
simple model in which asset specificity is featured and in which the tradeoffs
between transaction costs and production costs are displayed is developed in
section 2. Further implications of this approach are developed in section 3.
Vertical Merger Guidelines are examined in section 4.

Ours is indisputably a technologically advanced society. That complex orga­
nization is needed to serve a complex technology is surely common sense. In
particular, comprehensive integration-backward into materials, laterally
into components, and forward into distribution-is widely believed to be the
organizational means by which complex products and services are created,
produced, and efficiently brought to market.

That conception is supported by the firm-as-production-function orienta­
tion. Large, integrated firms, wherein production is accomplished by joining
fungible inputs to yield outputs according to the engineering specifications,
are supposedly the rule rather than the exception. Reference to "physical or
technical aspects" sometimes buttresses this nonmarket presumption. The
standard example is the integration of iron and steel making, where the
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realization of thermal economics is said to require integration (Bain, 1958, p.
381). Even, moreover, if tight technological linkages of that kind are missing,
existing configurations of assets are widely believed to reflect technological
principles. Especially among noneconomists, more integration is thought to
bepreferable to less. Only in such rare circumstances where outside suppliers
have patents or where economies of scale or scope are very large would
outside procurement be seriously contemplated.

All of the above is plausible, which is to say that vertical integration
appears to be the unproblematic result of a natural technological order. I
submit, however, that intermediate product market transactions are much
more numerous than the conventional wisdom would suggest." The marvels
of the market to which Hayek referred in 1945 apply equally today. I further­
more contend that decisions to integrate are rarely due to technological deter­
minism but are more often explained by the fact that integration is the source
of transaction cost economies.

One way of putting it is as follows: Technology is fully determinative of
economic organization only if (I) there is a single technology that is de­
cisively superior to all others and (2) that technology implies a unique organi­
zation form. Rarely, I submit, is there only a single feasible technology, and
even more rarely is the choice among alternative organization forms deter­
mined by technology.

Recall in this connection the contracting schema in Chapter I, where
general purpose and special purpose technologies are distinguished, Recall
further that the parties to the transactions so described have the option of
crafting governance structures responsive to their contracting needs, Only as
market-mediated contracts break down are the transactions in question re­
moved from markets and organized internally. The presumption that "in the
beginning there were markets" informs this perspective.

This market-favoring premise has two advantages. One is that it helps to
flag a condition of bureaucratic failure that has widespread economic impor­
tance but goes little remarked. (The issues here are briefly introduced in
section 3 and are more fully developed in Chapter 6.) Second, it encourages
the view, which I believe to be correct, that technological separability be­
tween successive production stages is a widespread condition-that sepa-

3Absent good measures of change in the amount of vertical integration, it is often inferred
from the observed increases in firm size over time that the degree of vertical integration has
increased. But such increases in firm size are often a result of radial expansion, whereby the firm
grows to serve larger markets but the composition of activity is unchanged, or of diversification.
It is e~ident that few consumer product firms are comprehensively integrated backward into raw
matenals. And many manufacturers decline to integrate forward into distribution. Lateral integra­
tion into components is also incomplete-as an examination of the automobile industry (General
Motors, Ford, Chrysler, Toyota) discloses (Monteverde and Teece, 1982).

Tru; ECONOMIC !JI;STlTUTIO:-;S OF CAPITALISM

The most popular [explanation] has been that when economies of sc~pe between successive
stages due to technological organizational interrelationships are strong enough, these ac­
tivities should be provided under joint ownership (e.g., Chandler [19~». ?ther argum~nts
for Vertical Integration have been the avoidance of factor distortions m monopohzed
markets (e.g., Vernon and Graham [19711, Warren-Boulton [19741, Schma~ensee (1973»;
uncertainty in the supply of the upstream good with the consequent need for information by
downstream firms (Arrow [1975]); and the transfer of risks from one section of the econo­
my to another (Crouhy (1976), Carlton (1979»..Furthermore .. it ~as been. pointed out that
transaction costs might create important incentives for vertical mtegranon (e.g., Coase
[19371, Williamson [1971, 1975».

Omitted from this list is the incentive to use vertical integration as an organization shell to evade
taxes on intermediate products (Stigler, 1951) or as a device, through judicious use of transfer
pricing, to take advantage of differences among tax jurisdictions (that arise, for example, be~ween
states). Jerry Green's recent examination of information externalities (1984) also warrants inclu­
sion. Yorarn Barzel (1982) and Douglass North (1978) trace vertical integration to difficulties of
measurement.

2The recent book by Roger Blair and David Kaserman (1983) provides an expansive survey
and assessment of the literature.
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4The view tha~~~,!!a~i~!y is a common condition and is primarily respon­
sible for the appearance of the "classical capitalist firm" and its successor was advanced by
Armen Alchian and Harold DemselZ (1972). The principal example they offered in support of
their view was that of manual freight loading, whereby two men need to work coordinately in
order to load a truck. Such team relations are restricted to relatively small groups, however. The
symphony orchestra is the largest such group of which I am aware. See Karl Marx, Vol. 1. chap.
13. for an early insightful discussion of nonseparability. Interesting though such a condition is,
nonseparabilities do not explain the appearance and viability of very large-scale organization.

Alchian (1984) now~d.~'!!.l!.~_lIl.PIex()rgan~zll!ionow:s_i~()_rigin to transaction costs.

rability is the rule rather than the exception.r'.It thus becomes easy and even
natural to regard the transaction as the basic unit of analysis. As between
alternative feasible modes for organizing transactions, which has superior
efficiency. properties and why? Once that orientation is adopted, internal
organization is seen less as a consequence of technology and more as the
result of a comparative assessment of markets and hierarchies.

A useful strategy for explicating the decision to integrate is to -hold
technology constant across alternatIve modes of organization and to neutralize
obvious sources of differential economic benefit, such as transportation cost
savings. Thus consider two separable manufacturing operations in which the
output of one stage feeds the next. An entrepreneur has decided to enter stage
II activity and is considering alternative ways of organizing stage I. One
possibility is to solicit bids from qualified suppliers to produce to his needs. A
second is to integrate backward and do the work himself.

Assume that the same stage I technology will be employed whether the
entrepreneur makes or buys. One factor that would appear to favor own­
manufacture over procurement is that transportation cost economies may be
realized. That is superficial, however, since an independent stage I supplier
can locate in the same cheek-by-jowl relation to stage II as can an integrated
owner. Accordingly, transportation (and related inventory cost savings) are
neutralized. What is it, then, that favors one of the modes in relation to the
other?

Although this query is one to which a theory of the firm might reasonably
be expected to speak, mundane vertical integration of this kind is a subject on
which the orthodox view of the firm as production function is curiously silent.
Given that the two stages in question are technologically separable, and given
that factor price, tax, and related distortions are not obviously posed, there is
no compelling neoclassical reason to prefer integration over market
procurement.

The notion that an independent stage I supplier would be willing to locate
in cheek-by-jowl proximity to the stage II buyer nevertheless runs contrary to
intuition. Surely there are undisclosed hazards in such an association? If so,
does this have organizational ramifications?

"The limits of fiat also need to be addressed. Suffice it to observe here that common
ownership of successive stages attenuates incentives for managers 10 suboptimize, since they do
not appropriate separate profit streams. Rut the issues arc more complex. See Chapter 6.
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Note that reference to hazards introduces nonproduction (transaction
cost) considerations. Of special importance in this connection, and the distinct
contribution of transaction cost economics, is the following proposition: The
magnitude of the hazards depends on the attributes of the assets and on the
characteristics of the contracting relation.

Thus suppose that stage I requires an investment in durable, general
purpose equipment that is mounted "on wheels," hence can be costlessly
relocated. Contractual problems between independent buyer and supplier are
here limited since contracts can be terminated and productive resources relo­
cated at negligible cost. Given the unspecialized nature of the investments and
the mobility that has been ascribed to them, neither buyer nor supplier oper­
ates at the sufferance of the other. Problems arise, however, ifstage I involves
durable specialized investments or if, once put in place, relocation of general
purpose assets is thereafter very costly. Here the parties must face issues such
as the following: Can the complex contract be written and implemented at low
cost whereby independent parties assuredly adapt their relation efficiently to
changing circumstances? What are the hazards of incomplete contracting? In
consideration of the fundamental transformation to which autonomous con­
tracting is subject in these circumstances, ought unified ownership of the two
stages be elected instead? Adaptive, sequential decision-making of the com­
bined stages would then be implemented under the a?ministrative aegis rather
than in a recurring bargaining context. 5

To be sure, this is a highly simplified and stylized example. But the basic
argument applies quite generally: Technology is not determinative of eco­
nomic organization if alternative means of contracting can be described that
can feasibly employ, in steady state respects at least, the same technology. I
submit that several alternative modes commonly qualify, whence technology
is more usefully regarded as a factor that delimits the set of feasible modes­
the final choice thereafter turning on a transaction cost assessment. Dis­
tinguishing among transactions according to their attributes is essential for
final mode selection purposes.

Even that, however, is too simple. It assumes a sequential process
whereby technology is selected first and choice among feasible organizational
modes is made thereafter. This convenient expository device is used in section
2, below. In fact, however, technology and organizational modes ought to be
treated symmetrically; they are decision variables whose values are deter­
mined simultaneously. The issues here are addressed elsewhere "(Masten,
1982; Riodan and Williamson, forthcoming). Suffice it to observe that, albeit
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qualified, the main arguments survive when formulated in a more general
framework.

2. A Heuristic Model

As discussed in earlier chapters and sketched in section I above, the principal
factor to which transaction cost economics appeals to explain vertical integra­
tion is asset specificity. Without it, market contracting between successive
production stages ordinarily has good economizing properties. Not only can
production economies be realized by an outside supplier who aggregates
orders, but the governance costs of market procurement are negligible-since
neither party has a transaction-specific interest in the continuity of the trade.
As asset specificity increases, however, the balance shifts in favor of internal
organization.

The argument is developed in two parts. First, output is held constant
and economies of scale and scope are assumed to be negligible (or the firm in
question is of sufficient size to exhaust them). Choice between firm and
market thus turns entirely on governance cost differences. Second, economies
of scale and scope are admitted, but output is constrained to be the same.s

2.1 Governance Costs and Economic Organization

The main differences between market and internal organization are these: (1)

Markets promote high-powered incentives and restrain bureaucratic distor­
tions more effectively than internal organization; (2) markets can sometimes
aggregate demands to advantage, thereby to realize economies of scale and
scope; and (3) internal organization has access to distinctive governance in-

t •
strurnents: The differences between market and internal organization in incen-
tive and control respects are developed in Chapter 6. For my purpose here, I
take these as given. -

Consider, therefore, the decision of a firm to make or buy a particular
good or service. Suppose that it is a component that is to be joined to the
mainframe and that the quantity to be supplied is fixed." Economies of scale
and scope are assumed to be negligible, so the critical factors that are deter-

6As I acknowledge above, a more complete and general model would treat output, asset
specificity. and organization form as decision variables.

7Assume that the component is used in fixed proportions and represents a negligible fraction
of the total cost.

Cost
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AGURE 4-1. ComparativeGovernance Cost

minative in the decisiQn_lo__01~~_or b!ll. are.m:Qduction cost cootrol and t.be

~effecting jrttertem1?Q!l!1 adapl.l!.t!o!1.. .
The high-powered incentives of markets mamfest themselves 10 both

respects: They favor tighter production cost control but, as the bilateral depen­
dency of the relation between the parties builds up, they impede the ease of
adaptation. The latter effect is a consequence of the fundamental transforrqa­
tion that occurs as a condition of asset specificity deepens. Let ~ (k) be the
bureaucratic costs of internal governance and M(k) the corresponding gover­
nance costs of markets, where k is an index of asset specificity. Assume that
~(O) > M(O), by reason of the above described cost control effects. Assume
further, however, that M' > Wevaluated at every k. This second is a conse­

quence of the comparative disability of markets in adaptability respects.
Letting 6.G = ~(k) - M(k), the relation shown in Figure 4-1 obtains.

Thus market procurement is the preferred supply mode where asset spec­
ificity is slight-because of the incentive and bureaucratic disabilities of
internal organization in production cost control respects. But internal organi­
zation is favored where asset specificity is great, because a high degree of
bilateral dependency exists in those circumstances and high--powered incen­
tives impair the ease with which adaptive, sequential adjustments to distur­
bances are accomplished. As shown, the switchover value, where the choice
between firm and market is one of indifference, occurs at k.



2.2 Economies of Scale and Scope

lIThe argumenl assumes that the firm produces to and services only its own needs. If
diseconomies of scale or scope are large, therefore, technological features will deter all but very
large firms from supplying to their own needs.

Plausible though this appears, neither economies of scale nor scope are, by themselves,
responsible for decisions 10 buy rather than-make. Thus, suppose thai economies of scale are large
in relation to a finn's own needs. Absent prospective contracting problems. the firm could
construct a plant of size sufficient to exhaust economies of scale and sell excess product 10 rivals
and other interested buyers. Or suppose that economies of scope are realized by selling the final
good in conjunction with a variety of related items. The finn could integrate forward into
marketing and offer 10 sell its product together with related items on a parity basis-rival and
complementary items being displayed, sold, and serviced without reference to strategic purposes.

That other firms, especially rivals, would be willing 10 proceed on this basis is surely
doubtful. Rather than submit 10 the strategic hazards, some will decline 10 participate in such a
scheme (Williamson, 1975, pp. 16-19, I979c, pp. 979-80). The upshot is thaI all cost dif­
ferences between internal and market proeuremenl ultimately rest on transaction cost considera­
lions. Inasmuch, however, as the needs of empirical research on economic organization are better
served by making the assumption that firms which procure internally supply exclusively to their
own needs, whence technological economies of scale and scope are accorded independent impor­
lance (see, for example, the study of Walker and Weber [/9841. which is briefly discussed in
Section 3.2 of Chapter 5). 1 employ this assumption here.
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FIGURE 4-2. Comparative Production and Gover:nancc Costs

9Reference to a single "optimal" level of k is an expository convenience: The optimal level
actually varies with organization form. The intuition for this is set out infootnote 13, below..For
a more complete treatment, see Scoll Masten (1982) and Riordan and Williamson (forthcoming).

This /::,C relation is shown in Figure 4-2. The object, of course, is not to
minimize /::'C or /::'G taken separately but, given the optimal or specified level
of asset specificity, to minimize the sum of production and governance cost
differences. The vertical sum /::,G + /::,C is also displayed. The crossov~r

value of kf~r which the sum (/::,G + /::,C) becomes negative is shown by k,
which value exceeds k. Economies of scale and scope thus favor market
organization over a wider range of asset specificity values than would be
observed if steady state production cost economies were abse~t.. 9 .

More generally, if k* is the optimal degree of asset specificity, Figure
4-2 discloses:

I. Market procurement has advantages in bo~h s~al~ ec~nomyr: g~v­

ernance respects where optimal asset specificity IS slight (k << k).
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The foregoing assumes that economies of scale and scope are negligible, so
that the choice between firm and market rests entirely on the governance cost
differences. Plainly that oversimplifies. Markets are often able to aggregate
diverse demands, thereby to realize economies of scale and scope. According­
Iy, production cost differences also need to be taken into account. 8

Again it will be convenient to hold output unchanged. Let /::'C be the
steady state production cost difference between producing to one's own re­
quirements and the steady state cost of procuring the same item in the market.
(The steady state device avoids the need for adaptation.) Expressing /::'Cas a
function of asset specificity, it is plausible to assume that /::'Cwill be positive
throughout but will be a decreasing function of k.

The production cost penalty of using internal organization is large for
standardized transactions for which market aggregation economies are great,
whence /::'C is large where k is low. The cost disadvantage decreases but
remains positive for intermediate degrees of asset specificity. Thus although
dissimilarities among orders begin to appear, outside suppliers are nev­
ertheless able to aggregate the diverse demands of many buyers and produce
at lower costs than can a firm that produces to its own needs. As goods and
services become very close to unique (k is high), however, aggregation econ­
omies of outside supply can no longer be realized, whence /::'Casymptotically
approaches zero. Contracting out affords neither scale nor scope economies in
those circumstances. The firm can produce without penalty to its own needs.
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2. Int~rn~l organiz~tion enjoys ~he advantage where optimal asset speci­
ficity IS substantial (k* »k). Not only does the market realize little
aggregate economy benefits, but market governance, because of the
"lock-in" problems that arise when assets are highly specific, is
hazardous.

3. <:>nly small cos~ di~feren~es appear for intermediate degrees of op­
timal asset specificity. Mixed governance, in which some firms will
be observed to buy, others to make, and all express "dissatisfaction"
wit~ their current procurement solution, are apt to arise for these.
Accidents of history may be determinative. Or nonstandard contracts
of the types discussed briefly in Chapter 3 and examined more fully in
Chapters 7 and 8 may arise to serve these.

4. More gener~lly, it is noteworthy that, inasmuch as the firm is every­
where at a disadvantage to the market in production cost respects (.6C
> 0 everywhere), the firm will never integrate for production cost
~asons alone. Only when contracting difficulties intrude does the
firm and market comparison support vertical integration-and then
only for values of k* that exceed t.

. Additional.im~lications may be gleaned by introducing quantity (or firm
S1Z~) and or~~mzatIon .form ef~ects. Thus consider firm size (output). The
b~slc proposmon here IS that diseconomies associated with own-production
~Ill be everywhere ~ed~ced as the quantity of the component to be supplied
Increases..The firm IS Simply better able to realize economies of scale as its
own requirements become larger in relation to the size of the market. The
curve .6C thus everywhere falls as quantity increases. The question then is
what hap?ens to the curve .6G. If this twists about k, which is a plausible
construct~on, 10 then the vertic~1 sum .6G + .6C will intersect the axis at a
~alue of k that progressively moves to the left as the quantity to be supplied
Increases. Accordingly:

5. Larger firms will be more integrated into components than will small­
er, <;Eeris"paribus.

Finally, although this anticipates arguments developed more full in
Ch~pter I I, th~ bureaucratic disabilities to which internal organizatio~ is
subject vary With the internal structure of the firm. Multidivisionalization,

. IOAssume that l!(k •.X) = l(kJX. where /(0) > 0 and /(k) is the internal governance cost r
umt of effecting adaptations. Assume further that M(k X) = M(k)X h M(O) - 0 ~
th di " W ere - and M(k) IS

e correspon 109 governance cost per unit of effecting market adaptions. Then 6G = [/(k) _
M(k»)X, and the value at which 6G goes to zero will be . d d f. . X. . In epen ent 0 X. The effect of
increasing IS10 tWISt 6G clockwise about the value of k- t hi h .a w IC II goes 10 zero.

assuming that the M-form is feasible, serves as a check against the bureaucrat­
ic distortions that appear in the unitary form (U-form) of enterprise. Ex­
pressed in terms of Figure 4-2, the curve .6G falls under multidivisionaliza­
tion as compared with the unitary form organization. Thus, assuming .6C is

unchanged:

6. An M-form firm will be more integrated than its U-form counterpart,
ceteris paribus. I I

3. Further Implications

3.1 Asset Specificity Distinctions

Additional implications of a transaction cost economizing kind can be derived
by recognizing that asset specificity takes a variety of forms and that the
organizational ramifications vary among these. Four types of asset specificity
are usefully distinguished: site specificity-e.g. successive stations that are
located in a cheek-by-jowl relation to each other so as to economize on
inventory and transportation expenses; physical asset specificity-e.g. spe­
cialized dies that are required to produce a component; human asset specifici­
ty that arises in a learning-by-doing fashion; and dedicated assets, which
represent a discrete investment in generalized (as contrasted with special
purpose) production capacity that would not be made but for the prospect of
selling a significant amount of product to a specific customer. The organiza­

tional ramifications of each areas follows:
1. Site specificity. Unified ownership is the preponderant response to

an asset specificity condition that arises when successive stages are located in
close proximity to one another. Such specificity is explained by an asset
immobility condition, which is to say that the setup and/or relocation costs are
great. Once such assets are located, therefore, the parties are thereafter oper­
ating in a bilateral exchange relation for the useful life of the assets.

2. Physical asset specificity. If assets are mobile and the specificity is
attributable to physical features, market procurement may still be feasible by
concentrating the ownership of the specific assets (e.g. specialized dies) on
the buyer and putting the business up for bid. Lock-in problems are avoided,
because the buyer can reclaim the dies and reopen the biddin~ should

lIThere are, however, offsetting considerations. U-forrn managers may be better able to
implement their preferences for empire-building, which could lake the fonn of vertical integra­

tion. See Chapter 6.



3.2 Efficient Boundaries

The foregoing treats every separable stage of production as one for which a
careful assessment of make-or-buy is warranted. In fact, matters are often
si~pler than t~al. There are some stages for which integration is not apt to be
senously considered. Backward integration into raw materials is infeasible for
m~ny firms. Moreover, there are other stages for which common ownership
will appear to be natural. James Thompson's references to a "core tech­
nology" (1967, pp. 19-23) presumes that some stages will be consolidated.
Site specificity is commonly associated with these. More interesting is the

12See Teece (1981) for an earlier discussion of this point.

13Assume that the optimal. level of k is very large, whichever mode of organization is
employed. Internal procurement IS thus favored in these circumstances. Assume that this is done
but tha~ the fi.nn therea~ter opens a second plant (of identical size) in a different geographic region
for which .t IS con.stramed to procure the component in the market. The optimum level of k in
these two case.s Will not be Identical. To the contrary, the choice of k in the second (noninte­
grated) case Will be less than in the first (integrated) case. The reason is that lower k will permit
the market to realize aggregalion eco~omie~ and mitigate the governance costs of market procure­

~ent. whereas mterna,1 organization IS dented the same aggregation benefits (see, however. the
'~Iroduetory remarks rn Chapter 6) and has superior governance features. For a more general
diSCUSSIon, see Riordan and Williamson (forthcoming). Also see Scott Maslen (1982), who was
the first rigorously 10 demonstrate this point.
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14The term was first introduced by William Ouchi (1980a). One way of answering the
question of whether drawing the boundary of the firm one way rather than another makes any
difference is to ask a series of related questions. Consider the following:

A. Production aspects

I. Would economies of scale be mainly exhausted if the firm were to produce its own requiremerus?
2. Are economies of scope significant and can they be realized within the finn?

B. Design and asset aspects

1. Does the item in question have special design features? Should if!
2. Are steady state economies realized by producing the item with the usc of a special purpose

technology'!
C. Contracting aspects

I. Are contracting panics prospectively locked into a bilateral exchange relation'?

2. Are there frequent needs to adapt the exchange relation to unanticipated disturbances?

procurement of items for which off-site production experiences little or no
penalty. When is such a component bought, and when is it made?

All these issues can be pulled together in the context of the ."efficient
boundaries" problern.!" Thus consider the organization of three distinct pro­
duction stages, which, for site-specificity reasons, are all part of the same
firm. That is the technological core. Suppose that raw materials are distinct
and are naturally procured from the market. Suppose further that two things
occur at each production stage: There is a physical transformation, and com­
ponents are joined to the . 'mainframe. " And suppose, finally, that the firm
has a choice between own distribution and market distribution.

Let the core production stages be represented by 51, 52, 53, and draw
these as rectangles. Let raw materials be represented by R and draw this as a
circle. Let component supply by represented by CI-B, C2-B, C3-B if the firm
buys its components, and CI-O, C2-0, C3-0 if it makes its own components.
Draw these as triangles. Let distribution be given by D-B if the firm uses
market distribution, and D-O if the firm uses own distribution. Draw these as
squares. Finally, let a solid line between units represent an actual transaction
and a dashed line a potential transaction, and draw the boundary of the firm as
a closed curve that includes those activities that the firm does for itself.

Given the core technology presumptions, stages 51 through 53 will be
organized internally and raw materials will be purchased. Components CI
through C3 and stage D thus remain to be evaluated with respect to the
tradeoffs set out in subsection 2.2 above. Assume that the firm determines on
this basis to make component C2 and engage in own distribution. The effi­
cient boundary of the firm is thus given by the closed curve in Figure 4-3 that
includes, in addition to the technical core, component C2 and the distribution
stage, D. Components CI and C3 and raw material are procured in the
market.

Obviously this is arbitrary and merely illustrative. It also oversimplifies
greatly. It is relatively easy, however, to elaborate the schema to add to the
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contractual difficulties develop. 12 Thus ex post competition is efficacious
and internal organization is unneeded. . '

3. Human asset specificity. Any condition that gives rise to substantial
?uman asset specificity-be it leaming-by-doing or chronic problems of mov­
109 human assets in team configurations-favors an employment relation
over aut~nomous contracting. Common ownership of successive stages is
thus predicted as the degree of human asset specificity deepens.

. 4.. !?edicated Assets. Investments in dedicated assets involve expand­
I~g existing plant on behalf of a particular buyer. Common ownership in these
c~rcumstances IS rarely contemplated. Trading hazards are nevertheless recog­
nized and are often mitigated by expanding the contractual relation to effect
symmetrical exposure. Paradoxically, greater aggregate hazard exposure can
be mutually preferred to less if, as a consequence, hazard "equilibration" is
thereby realized. (The issues here are developed more fully in Chapters 7
and 8.)

Yet another implication of transaction cost reasoning is that where firms
are observed both to make and to buy an identical good or service, the internal
technology will be characterized by greater asset specificity than will the
external technology, ceteris paribus.t> No other approach to the study of
vertical integration generates this set of implications.
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FIGURE 4-3. Efficient Boundary

core, to consider additional components, to include several raw material
stages and consider backward integration into them, to break down distribu­
tion, and so on. But the central points would remain unchanged, namely: (I)

The common ownership of some stations-the core-is sufficiently obvious
that a careful, comparative assessment is unneeded (site specificity will often
characterize these transactions); (2) there is a second set of transactions in
which own supply is manifestly uneconomic, hence market supply is indi­
cated (many raw materials are commonly of this kind); but (3) there is a third
set of activities for which make-or-buy decisions can be made only after
assessing the production and transaction cost consequences of alternative
modes. The efficient boundary is the inclusive set of core plus additional
stages for which own supply can be shown to be the efficient choice.

The basic orientation that informs the transaction cost approach to ver­
tical integration is that integration should be selective. Contrary to what is
sometimes argued, more integration is not always better than less. The data
bear this out (see Chapter 5).

4. Vertical Merger Guidelines

The cognitive map of contract set out in Chapter I (Figure 1-2) identifies two
main approaches to the study of contract: monopoly and efficiency. Of the

.two, the monopoly approach was the more fully developed and more widely
favored through the early 1970s (Coase, 1972). Vertical integration is one of
the areas to which the monopoly branch of contract was thought to have
relevance.

Leverage theory and entry barrier arguments were especially prominent.
Vertical integration was believed to permit monopoly power in one area to be
magnified through acquisition of another (~e leverage..~~~()!t.~~~is!, or
to impair the condition of entry (the entry barrier hypothe~.15 Lacking a
"physical or technical aspect" 1Bain, 1968,' p. 381), whereupon tech­
nological cost savings were plausibly associated with vertical integration,
anticompetitive purpose was thought to be the driving force. It was easy,
therefore, to conclude that public policy concern was warranted whenever
vertical integration involved an "appreciable degree of market control at even
one stage of the production process" (Stigler, 1955, p. 183). Specifically,

S~d..Jhat$lten A fil1lll1.ad ~tlea~t ~O Pe.~C::~..Jl! Slf llI!J I1Ql,ISl!}" ~utpyt,
its acquisition of more t_':~5 per~'?!th':'~~l'.~t c~p~~ity ~~E~which
it sells or from which it buys can. be presumed to violate the antitrust laws
lSt1gler;"'r955~pp.-18j-84). --'0 "" .-

The 1968 Vertical Merger Guidelines, which set the limits on acquiring
finn and acquired finn market shares at 10 and 6 percent respectively, were
plainly in this monopoly/technological spirit. The Guidelines were either
informed by and reflected this line of scholarship, or the correspondence
between the two is a remarkable coincidence. Given the prevailing finn-as­
production-function framework, an affirmative rationale for vertical integra­
tion that did have technological origins was not evident. There being no
transaction cost economies to realize, even the slightest degree of monopoly
power was thought to be responsible for decisions to integrate. The threshold
level for imputing monopoly power and purpose to the acquiring finn was set
at 20 percent by Stigler and was subsequently reduced to 10 percent in the
1968 Guidelines.

Transaction cost economics takes issue with that in two respects. First,
the possibility that vertical integration is driven by transaction cost economies
needs to be taken into account where parties are operating in a bilateral trading
context. Second, the slightest degree of monopoly power will not elicit inte­
gration if, as developed more fully in Chapter 6, internal organization is beset
by incentive difficulties. Slight degrees of monopoly power at one stage are
not, without more, sufficient to warrant internal procurement.

This is not to say that vertical integration is wholly unproblematic in
antitrust respects, however. To the contrary, integration by dominant firms
can place smaller rivals at a strategic disadvantage. Interestingly, such anti­
competitive effects also have transaction cost origins.

15Robert Bork (1954) expressly look exception with this, but his views were not widely
heeded.
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Entry impediments of two types can arise where the leading firms in
stage I integrate (backward or forward) into what could otherwise be a com­
petitively organized stage II activity. For one thing, the residual (noninte­
grated) sector of the market may be so reduced that only a few firms of
efficient size can service the stage II market. Firms that would otherwise be
prepared to enter stage I may be discouraged from coming in by the prospect
of having to engage in small-numbers bargaining, with all the hazards this
entails, with those few nonintegrated stage II firms. Additionally, if prospec­
tive stage I entrants lack experience in stage II related activity, and thus would
incur high capital costs were they to enter both stages themselves, integrated
entry may be rendered unattractive. The integration of stages I and II by
leading firms is then anticompetitive, in entry aspects at least, if severing the
vertical connections would permit a competitive (large-numbers) stage II
activity to develop without loss of scale economies. 16 •

Vertical integration in industries with low or moderate degrees of con­
centration does not, however, pose the same problems. Here a firm entering
into either stage can expect to strike competitive bargain~ with firms in the
other stage whether they are integrated or nonintegrated. The reasons are that
no single integrated firm enjoys a strategic advantage with respect to such
transactions and that collusion by the collection of integrated firms (in supply
or demand respects) is difficult to effectuate. Vertical integration rarely poses
an antitrust issue, therefore, unless the industry in question is highly concen­
trated or, in less concentrated industries, collective refusals to deal are ob­
served. But for such circumstances, vertical integration is apt to be of the
efficiency promoting kind.

The 1982 Merger Guidelines hold that vertical mergers ar~ unlikely to
pose troublesome antitrust issues unless the Herfindahl index in the acquired

firm's market exceeds ~ithis_~m!.s....!Q..l!ghly!..-!().~ f~lJr-firm c.on­
centration ratio of 70 percent) and the market share of the acquired firm
·~x.ceeds 5 percent. the presumption is that nonintegrated stage I firms can
satisfy their stage II requirements by negotiating competitive terms with stage

16Although Posner now concedes that the above-described cost of capital effects can have
entry barrier effects (1979, p. 946), he evidently regards this as a very special case. As Steven
Salop and David Scheffman point out, however, this is only one of a series of actions that
dominant firms can take whereby differential cost penalities can be imposed on actual or potential
rivals (J 983. p. 267). Among the tactics that thcy describe are (I) selective group boycotts (where
lhey offer the Klor's case as an illustration), (2) industrywide wage contracts, where wage
increases have a disproportionate impact on the labor-intensive fringe (my treatment of the
Penning/on case is an example; Williamson, 1968a), (3) vertical price squeezes, and (4) back­
ward integration by a dominant firm such that the downstream price to rivals of the affected input
is raised differentially (Salop and Scheffman, 1983).

I!fi_rms.~here the HHI is below 1800. The 1982 Vertical Merger Guidelines
thus focus exclusively on the monopolistic subset, which is congruent with
transaction cost reasoning. It is furthermore noteworthy that the anticom­
petitive concerns to which the Guidelines refer-regarding costs of capital, 17

(contrived) scale diseconomies, and the use of vertical integration to evade
rate regulation-are all consonant with transaction cost reasoning. 18 Also, the
1982 Guidelines expressly acknowledge that investments in the secondary
market are risky in the degree to which "capital assets in the secondary
market are long-lived and specialized to that market." 19 This core proposition
plainly has transaction COst economics origins.

Despite this striking correspondence, the 1982 Guidelines are not fully
consonant with transaction cost reasoning throughout. The transaction cost
rationale for challenging a 5 percent acquisition whenever the HHI exceeds
1800 is not transparent. Furthermore, it was not until 1984 that the Guidelines
made provision for an economies defense. To be sure, there are hazards in
allowing an economies defense, especially if economic evidence must be
presented in court.P? These hazards can be mitigated, however, if the Justice
Department declines to bring cases where economies are clearly driving orga­
nizational outcomes (Kauper, 1983, pp. 519-22).21

Whatever is decided in economies defense respects, the fact is that the

17Toits credit, the Justice Department observes that the need for additional capital, by itself,
does not constitute a barrier to entry into the primary market (here, stage I), as long as the
necessary funds are available at a cost commensurate with the level of risk in the secondary
market. But the Department correctly recognizes that the risk in the secondary market is not
independent of structure. Integrated entry that includes an unfamiliar stage is apt to carry a risk
premium. This is because lenders "doubt that would-be entrants to the primary market have the
necessary skills and knowledge to succeed in the secondary market and, therefore, in the primary
market" (Guidelines, Sec. iv [B] [I] [b] [i]). The 1982 Guidelines further note that this problem
is exacerbated when a high percentage of the capital assets in the secondary market are long-lived
and specialized to that market, and are therefore' difficult to recover in the event of failure.
Transaction cost reasoning plainly informs the 1982 reforms.

18Theconcern is that the regulator will be unable to evaluate the reasonableness of the costs
incurred and prices charged by an integrated supplier hecause the relevant information is costly to
obtain and difficult to evaluate. Such concerns would vanish were regulators comprehensively
knowledgeable (not subject to bounded rationality) or if regulated firms would disclose all
relevant information candidly (not subject to opportunism).

19Guidelines, Sec. iv (B) (I) (b).

20Some of these are discussed in Williamson (1977).

21 Refusal to consider compelling evidence that the parties to a transaction are proposing a
vertical merger because of the contracting difficulties that attend antonomous trading would
constitute a serious breach of rationality. General Motors' acquisition of Fisher Body after a
contracting relationship experienced strain is described by Klein, Crawford, and Alchian (1978).
See also Bain (1958, p. 658).
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1982/1984 Vertical Merger Guidelines reflect a genuine sensitivity to transac­
tion cost features-and are much more permissive than their predecessors as a
consequence. Although there are those who counsel otherwise (Schwartz,
1983), public policy is arguably more informed and has been made more
consonant with the public interest.

CHAPTER 5

Vertical Integration: Some
Evidence

•
The evidence on vertical integration reported below is often crude, and some
of the interpretations can be disputed. I nevertheless submit that, taken in the
aggregate, the evidence supports the proposition that vertical integration­
backward, forward, and lateral-is more cons.isterrt with t~on cost
economizing than with the leading alternatives. In particular, the condition of
~t speelnelty IS ~ain factor to-V;1iich a predictive theory of vertical
integration must appeal.

The contention that transaction cost economizing is the main factor re­
sponsible for decisions to integrate does not preclude that there are other
factors, several of which sometimes operate simultaneously. If, however,
transaction cost economizing is really central, then the other factors are re­
duced to supporting roles. This is the basic argument.

The types of evidence germane to an assessment of transaction cost
issues are discussed in section I. The mundane integration of core technolo­
gies is briefly discussed in section 2. Forward vertical integration out of
manufacturing into distribution is considered in section 3. Lateral integration
into components is examined in section 4. Backward integration into-raw
materials is discussed in section 5. Some remarks about Japanese manufacture
appear in section 6. Alternative explanations for vertical integration are brief­
ly treated in section 7. Concluding remarks follow.
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1. Types of Evidence

The~e is no single correct unit of analysis for addressing issues of economic
organization. Which units are most appropriate depends on the questions
being asked. The issues of interest in this book require a semi-microanalytic
level of analysis-more microanalytic than received price theory, but less
microanalytic than many sociological and social psychological studies of
organizational behavior.

Accounting data, even rather detailed accounting data, are often poorly
suited for the needs of transaction cost economics. The principal reason is that
the usual fixed cost-variable cost distinction does not get to the core issues.
As discussed and developed in the preceding chapters,the more important
distinction is between redeployable and nonredeployable costs (see Figure 2­
2). Those costs in turn are a reflection of the condition of asset specificity.

Several types of microanalytic studies can be and have been done to
assess the condition of asset specificity and its contracting consequences.
They include:

I. Statistical models (utilizing, for example, probit techniques) in which
the attributes of transactions are .associated with organization fonn.
The study of vertical integration in the automobile industry by Kirk
Monteverde and David Teece (1982) is an example.

2. Bivariate tests for association between attributes of transactions and
contracting modes. The studies of aerospace and transportation con­
tracting by Scott Masten (1984) and by Thomas Palay (1984; 1985)
are examples.

3. The examination of contractual vignettes, some of which arise in
antitrust proceedings. The Canadian study referred to in Chapter 8 is
an illustration.

4. Focused case studies: The CATV study in Chapter 13 is an example.
5. Studies of the contractual features and governance structure of long­

term contracts, of which recent studies of long-term coal contracts are
examples (Goldberg and Erickson, 1982; Joskow, 1985).

6. Other studies of nonstandard contracting-of which R&D and, more
generally, defense contracting are illustrative.

7. Focused industry studies, of which John Stuckey's remarkable treat­
ment of vertical integration and joint ventures in the aluminum indus­
try (1983) is noteworthy.

8. An examination of changing organization practices as reported in the
business history literature. Chandler's work (1962; 1977) is es­
pecially important.

The 'common feature of all of these is that they deal with more micro­
analytic features of economic organization than is customary in the field of
industrial organization. A breadth (more observations) for depth (greater de­
tail) tradeoff is commonly implied. I am persuaded that greater depth is
needed and even essential if the study of economic organization is to progress.
A second common characteristic of these studies is that direct measures of
transaction costs are rarely attempted. Instead, the comparative institutional
issue of interest is whether transactions, which differ in their attributes, are
supported by governance structures in conformity with the predictions of the

theory.

2, Mundane Integration

Vertical integration, and the evidence that relates thereto, of two kinds is
usefully distinguished. The first, which I will refer to as mundane vertical
integration, involves integration of successive stages within the core tech­
nology. (These are the on-site stages referred to as S I, S2, and S3 in Figure
4-3.) The second, which is more exotic, involves integration of peripheral or
off-site activities-backward integration into basic materials, lateral integra­
tion into components, forward integration into distribution, and the like. Most
discussions of vertical integration pass over the first and focus entirely on the
second. But for the present brief discussion, this chapter also follows this
practice.

It bears repeating, however, that integration of the core technology­
stages that are located in a cheek-by-jowl association with one another, there­
by to save on transportation and inventory expense, realize thermal econo­
mies, and the like-is not so unproblematic that this should be taken for
granted. It also bears remark that the orthodox theory of the finn has no
explanation for why successive stages in the core technology should be under
unified ownership rather than each owned autonomously.

Inasmuch as there is overwhelming evidence that successive cheek-by­
jowl stages are integrated, failure for a theory of the finn to explain this
condition constitutes a serious lapse. Theories which do, by contrast, offer
consistent explanations for both on-site and off-site types of integration are
presumably to be credited (or, as the case may be, discredited) with evidence
of both kinds.

The evidence that successive on-site stations are predominantly.inte­
grated is abundant. What is everywhere taken for granted is not, however,
beyond review. The integration of flow process operations is especially
thought to be obvious. Consider, for example, the ownership and operation of
successive stages within a petroleum refinery.



Although it is common to assume that 1\ refinery is an indecomposable
technological unit, whence the interesting questions of integration involve
assessments of backward vertical integration into crude oil supply or forward
integration into distribution of refined product, this technological presumption
is incorrect. Numerous separabte stages within the petroleum refinery can be
identified, the organization of which is problematic. How should the storage
tanks for intermediate and finished product be owned and operated? Should
the asphalt unit be franchised to the highest bidder? Should the quality control
laboratory be independently owned and operated? Such queries are rarely
posed, but they are plainly matters to which a theory of economic organiza­
tion might reasonably be asked to speak.

One of the reasons, I submit, why these mundane matters go unremarked
is because most of us have reasonably good transaction cost intuitions. Nev­
ertheless, transaction cost economics asks that these intuitions be probed by
examining the attributes of transactions, with special emphasis on the condi­
tion of asset specificity. Potentially troublesome transactions are ones where
the parties are effectively operating in a bilateral exchange relation to each
other and need to adapt the interface at recurrent intervals. These are precisely
the circumstances where asset specificity, uncertainty, and frequency are
joined.

The storage tank and asphalt unit stages described above are almost
certainly characterized by a high degree of site specificity. Recovery value
that exceeds scrap is unlikely for the storage tanks; and the asphalt unit can be
redeployed to alternative use or users only at great expense. The re­
deployability of the quality control laboratory might conceivably be preserved
by siting it, albeit at added expense, on wheels. In the degree to which
idiosyncratic knowledge of the refinery has quality control importance, how­
ever, a human asset specificity condition intrudes,

Vertical integration is thus the predicted response for both storage tank
and asphalt units. Unless the physical and human assets of the laboratory can
be moved at slight sacrifice, moreover, integration is the preponderant re­
sponse to the issue of laboratory organization as well. Transaction cost eco­
nomics further predicts that if, for regulatory or other reasons, prohibitions or
penalties against vertical integration for these transactions are posed, then
long-term contracts will be devised in which bilateral (private ordering) safe­
guards are carefully crafted (Joskow, 1985).

Suppose, arguendo. that the capacity of transaction cost economics to
reach and deal with mundane integration is granted. Forward, lateral, and
backward integration are surely more problematic, however. How does it fare
in these respects? Consider these seriatim.

'Not only did the railroad have a significant impact on the distribution of manufactured
goods. but the organization of the railroad posed distinctive problems of its own (Chandler. 1977.
chap. 3). and servicing the supply needs of the growing railway industry had a direct impact on
the organization of the iron and steel industry (Porter and Livesay. 1971. pp. 55-62).

a. UNCHANGED DISTRIBUTION

The sectors of the American economy where independent wholesalers
continued to serve as distributors of goods to independent retailers included
"the complex of goods sold through retail outlets such as grocery, drug,
hardware, jewelry, liquor, and dry goods stores" (Porter and Livesay, 1971,
p. 214). Whether independent wholesalers and retailers provided the fU!1 set
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3. Fo~ard Integration into Distribution

3.1 The Observed Transformation

The principal development that induced forward vertical integration into dis­
tribution to occur in the second half of the nineteenth century was the ap­
pearance of the railroads (Porter and Livesay, 1971, p. 55). To be sure, there
were other significant technological developments, including the telegraph
(Chandler, 1977, p.189), the development of continuous processing ma­
chinery (Chandler, 1977, pp. 249-53), the refinement of interchangeable
parts manufacture (Chandler, 1977, pp. 75-77), and other technological de­
velopments that supported mass manufacture (Chandler, 1977, chap. 8).
Without the low cost, reliable, all-weather transportation afforded by the
railroad, however, the incentive to integrate forward would have been much

less.'
The extensive forward integration from manufacturing into distribution

that occurred during the last thirty years of the nineteenth century was, how­
ever, highly varied. The differences are the conditions to be explained. From
least to most, integration into distribution varied as follows: (I) none, in
which case the prevailing wholesale and retail structure continued; (2) integra­
tion into wholesale but not retail; and (3) retail (which usually included
wholesale). A temporal dimension is useful to bear in mind in all of this, since
the factors that favor integration at one point in time may not continue indefi­
nitely. Also, mistaken forward integration warrants attention. Presumably
such integration errors are less likely to be imitated or renewed and for this
reason will be less widely reported. But a predictive theory of forward inte­
gration should explain both failures and successes.
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b. WHOLESALING

of support services, however, or whether manufacturers performed some of
these depended on product differentiation. As discussed below, the role of the
middleman was reduced for branded products.

Manufacturer involvement in wholesaling functions of three kinds can be
distinguished: preselling, inventory management, and facility ownership. The
cigarette was the "orphan" of the American tobacco industry until 1880. The
appearance of the Bonsack machine for the continuous processing of ciga­
rettes in 1881 and its adoption by James Duke quickly changed that (Chan­
dler, 1977, pp. 249-50). Duke cut the prices of cigarettes drastically to reflect
manufacturing economies and coupled this with massive advertising (Chan­
dler, 1977, pp. 290-92). Although Duke continued to sell through jobbers
and retailers, he also organized a network of sales offices in the larger Ameri­
can cities in which salaried managers worked to coordinate marketing and
distribution (Chandler, 1977, p. 291). The appearance of continuous process­
ing machinery and attendant economies of scale also gave rise to branding and
subsequent efforts to presell product and manage distribution in "matches,
flour, breakfast cereals, soup and other canned products, and photographic
film" (Chandler, 1977, p. 289).

Whitman's decision to use two different methods to merchandise candy
is noteworthy. Wholesalers were bypassed in the sale of high-grade, packaged
candies. Small, inexpensive bar and packaged candies, by contrast, were sold
through the usual jobber and wholesale grocer network. Control of the whole­
saling function for the former was arguably more important for quality control
purposes. The high-grade items were "sold directly to retailers so that the
company could regulate the flow of the perishable items ami avoid alienating
customers" (Porter and Livesay, 1977, p. 220), who were presumably pre­
pared to pay a premium to avoid stale candy.

Ownership of wholesaling was reserved for products that required spe­
cial handling, mainly refrigeration. Meatpacking and beer are examples
~Chandler, 1977, pp. 299-302). Gustavus Swift was theleading innovator in
meatpacking. He recognized that the practice of shipping live beef east in­
volved considerable waste and proposed to eliminate this by slaughtering and
dressing cattle in the Midwest and shipping the beef east in refrigerated cars.
Implementing this transformation, however,' was not easy. It met with re­
sistance both from Eastern butchers, packers, and jobbers (Porter and Live­
say, 1971, p. 169) and from the railroad interests (Chandler, 1977, p. 300). In
order to execute his strategy, Swift had to build his own refrigerator cars and
ice houses and construct a network of branch houses that provided "refrig-
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c. RETAILING

The wholesaler or jobber is a detriment to our business because a largeproportion
of it is in sensitized goods which are perishable.... We have organized our
distribution facilities so as to get the goods into the hands of the consumer as
quicklyas possible. Our sensitized goodscarryan expiration date. Ourown retail
houses ... havebeeneducated to controltheirstocksveryaccurately so that the
goods are kept moving. [Porter and Livesay, 1971, p. 178]

Consumer durables for which forward integration into retailing was at­
tempted were sewing machines and, later, automobiles. Upon resolution of
the legal contests over patents in 1854, sewing machine patents were released
to twenty-four manufacturers. Only three attempted to integrate forward,
however, and only they remained major factors in the industry. The pattern
adopted by Singer in the fourteen branches that it had opened by 1859 was to
staff each with "a female demonstrator, a mechanic to repair and service, and
a salesman or canvasser to sell the machine, as' well as a manager who
supervised the others and handled collections and credits" (Chandler, 1977,
p. 303).

Although automobiles were mainly sold through franchised dealers
rather than company-owned outlets, the Ford Motor Company and others
required their dealers to "supply full demonstrations and instructions for
customers unschooled in the operation of the new vehicles. Furthermore, the
dealers agreed to instruct consumers in the proper methods of caring for the
cars and to keep on hand a supply of parts and a force of mechanics capable of

erated storage space, a sales office, and a sales staff to sell and deliver the
meat to the retail butchers, grocers, and other food shops" (Chandler, 1977,
p. 3(0).

Integration into final sales and service represented a more ambitious
variety of forward integration. Three classes of products can be distinguished:
specialized consumer nondurables; consumer durables requiring information
aids, credit, and follow-on service; and producer durables requiring the same.

Kodak photographic film is an example of the first kind. George East­
man developed a paper-based film to replace the glass plates then in use in the
early 1880s. The film required a special camera, however, and developing the
film was complex. Meeting little success among professional photographers,
Eastman and his associates set themselves to developing the amateur market.
"To sell and distribute his new camera and film and to service their pur­
chasers, Eastman ... created a worldwide marketing network" (Chandler,
1977, p. 297). He explained his decision to eliminate independent whole­
salers as follows:
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repairing the autos" (Porter and Livesay, 1971, p. 195). And, of course,
independent wholesalers were eliminated entirely from the distribution
process.

Alfred P. Sloan's explanation of why the automobile manufacturers de­
cided to use franchises rather than own dealerships is interesting. He observes
that

... automobile manufacturers could not without great difficulty have under­
taken to merchandise their own product. Whenthe used car came into the picture
in a big way in the 1920s as a trade-in on a new car, the merchandising of
automobiles becamemorea tradingproposition than an ordinarysellingproposi­
tion. Organizing and supervising the necessary thousands of complex trading
institutions wouldhave beendifficult for the manufacturer; tradingis a knacknot
easily fit into the conventional type of a managerially controlled scheme of
organization. So the retail automobile business grew up with thc franchised­
dealer type of organization. [1964. p. 282)

Not only, therefore, did the retail sale and service of automobiles require that
transaction-specific investments be incurred, but it also required, especially as
trade-ins became more common, that judgments based on idiosyncratic local
information be made. Centralized ownership reduced the incentive to exercise
that judgment in a discriminating way and posed severe monitoring problems.
Rather, therefore, than integrate fully into the retail sale of automobiles, an
intermediate form, the franchised dealership, evolved instead.

Producer durables were distributed through two networks. Small, stan­
dardized machinery was sold through commission merchants and jobbers. For
products that were of special design, technologically complex, and quite
expensive and for which installation and repair required special expertise,
however, integrated marketing systems were developed (Porter and Livesay,
1971, pp. 183-84). Examples include Cyrus McCormick, who pioneered the
development of integrated distribution for farm equipment and set the stage
for others thereafter to imitate (Livesay, 1979, chap. 3). Office machines
were another case where demonstration, sales, and service required spe­
cialized expertise for which franchised dealers were instrumental to success
(Porter and Livesay, 1971, pp. 193-94).

The manufacture of textile machinery, sugar mill machinery, industrial
boilers, and large, stationary steam engines also favored direct contact be­
tween buyer and seller (Porter and Livesay, 1971, pp. 181-82). The sale of
electrical machinery posed special problems for customers that had "special
needs and requirements that made standardization extremely difficult in the
industry's early years" (Porter and Livesay, 1971, p. 187). The sale, installa­
tion, and service of electric generators and related central station equipment
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d. MISTAKEN INTEGRATION

Chandler (197"7, pp. 287, 302) and Porter and Livesay (1971, pp. 166, 171,
179) refer repeatedly to the "inadequacies of existing marketers" in explain­
ing forward integration by manufacturers into distribution in the late 1800s
and early 1900s. Presumably the same would be said of marketers in the
1950s when IBM integrated forward in the sale and service of computers. But
to what do those inadequacies refer? Judging from the differential response,
the nature or degree of severity evidently varied considerably.

The explanation advanced here is at best suggestive. It appears, howev-

required even closer attention. ~orward integration in all of those areas was
correspondingly extensive (Porter~"lnd Livesay, 1971, pp. 180-92).

Forward integration mistakes are not widely reported and, if reported,
are not always recorded as mistakes. An exception is American Tobacco's
effort to use integration into the wholesaling and retailing of cigars as a device
by which to expand its position in this market. Porter and Livesay record the
effort as follows:

[American Tobacco] had muchsuccessin the ninetiesinextending its dominance
from the cigarette business into other lines in the tobacco industry, including
smoking tobacco, plug tobacco, and snuff. The cigar trade, however, proved
much morc difficult to conquer, primarily because it ... was not subject to
economies of scale in production. American Tobacco [turned instead, therefore.
to forward integration).... These efforts to move into the wholesaleand even
the retail end of the [cigar) industry proved very expensive, and American
Tobaccoendured substantial losses in its war on the cigar trade. [1971, p. 210)

Porter and Livesay also report that the ••American Sugar Refining Co.
engaged in a similar effort to drive its competitor John Arbuckle out of
business by buying into wholesale and retail houses to discourage the sale of
Arbuckle's sugar. The attempt failed miserably and proved very costly"
(1971, p. 211, n. 52).

. Pabst Brewing, Schlitz, and other large brewers purchased saloons in the
late 1800s and rented them to operators as outlets for their brands of beer
(Cochran, 1948, pp. 143-46). Whatever the merits it might have had at the
time-which, except as a short-run expedient, appear doubtful (Cochran,
1948, p. 199)-the shift from kegs to bottled beer rendered it nonviable.

3.2 Transaction Cost Interpretation
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Breakfast cereals, soup, bread, meat, and milk are thus sold from a noninte­
grated grocery store. Diamonds are sold with other jewelry. Economies of
scope (and/or the incentive deficiencies of integration) are evidently very
large in relation to any prospective gains that would accrue to forward integra­
tion in such circumstances.

In consideration of the potential economies of scope to which market
distribution modes have access, decisions to integrate forward presumably
tum on benefits-or, inasmuch as our emphasis throughout has been on costs,
on transaction cost savings-that market modes are unable to realize. The
governance cost problems that arise in conjunction with specialized assets,
including those associated with the wasteful dissipation of valued firm-specif­
ic reputation effects (which is the externality effect referred to above), thus
warrant examination. Do they bear any systematic relation to the types of
forward integrati~n decisions reached by manufacturers in the late nineteenth
century?

I submit that they do. Specifically, the forward integration decisions
reported by Chandler take on the pattern shown in Table 5-1, where ++
denotes considerable, + denotes some, - indicates uncertain, and 0 is negli­
gible. The observed degree of forward integration is shown on the left column
and the relative importance of economies of scope, externalities, and asset
specificity are shown in each of the next three columns.

Thus forward integration is never observed if externalities and asset
specificity are negligible (Class I), or if it does occur it is mistaken (Class
VIII) and will be eventually undone. There simply are no governance or
measurement purposes to be served in those circumstances. Limited integra-

Table 5-1. Forward Integration into Distribution

er, that scale economy, scope economy, and transaction cost factors are
operative. In addition, a hitherto unremark'ed factor also appears: exter­
nalities.?

Recall that the cognitive map of contract breaks transaction cost econo­
mi!ing into two parts: the governance branch and the measurement branch.
The governance branch is preoccupied with problems of harmonizing and
adapting exchange where ex post bilateral trading is supported by investments
in specific assets. Although the measurement branch plays a less substantial
role in the analysis of problems dealt with in this book (partly because the
problems selected for study have a bilateral trading quality), it is nevertheless
important. The contracting complications posed by externalities have mea­
surement origins.

Externality concerns arise in conjunction with a branded good or service
that is subject to quality debasement. Whereas a manufacturer can inspect,
thereby better to control, the quality of components and materials it purchases
from earlier stage and lateral suppliers, it is less easy to exercise continuing
quality controls over items sold to distributors.> That is not a special problem
if the demands of individual distributors are independent of one another. If,
however, the quality enhancement (debasement) efforts of distributors give
rise to positive (negative) interaction effects, the benefits (costs) of which can
be incompletely appropriated by (assigned to) the originators, failure to ex­
tend quality controls over distribution will result in suboptimization.

Whereas scale economies accrue when cost savings are realized by
adding apples to apples-formally, C(X1 + X2 ) < C(X\) + C(X2)-econo­

mies of scope accrue if cost savings ~~sult when apples and oranges are
joined-formally, C(X,Y) < C(X) + C(Y). Economies of scale are probably
less relevant to a decision to integrate forward into distribution than are
economies of scope. To be sure, firms that are very large in relation to the size
of the market may be able to justify own distribution where smaller firms
cannot-Kodak's processing of film being an example." Often, however,
retail goods are sold by independent retail outlets, even where producer mar­
ket shares are very great-breakfast cereals and diamonds being examples.

2Extemalities also have transaction cost origins {Arrow. 1969; Williamson. 1975, pp. 5-6).
It seems useful toexamine distribution externalities ofthe free-rider kind separately, however, as
they are a common reason for exercising controls over the distribution process.

3As discussed below, this can sometimes be overcome by incurring additional packaging or
other expense-for instance, placing the item ina hermetically sealed container with an inert
atmosphere-rather than by extending control over distributors.

'Actually. independent photo-finishers flourished after Kodak signed a 1954consent decree
with the Department of Justice whereby its tie-in sales ofcolor film and processing were termi­
nated. So long. however, as the residual (nonintegrated) photo-finishing market was very small,
potential film entrants could view that condition as in impediment tosuccessful entry.
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III. (2) Inventory
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durables
VII. (3) Producer

durables
VIII. (4) Mistaken
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tion into wholesaling occurs in response to coordination and inventory man­
agement needs (Classes II and III), but comprehensive integration is not
observed until specialized investments, especially refrigeration, are required
(Class IV).

Integration into final sales and service is mainly observed for consumer
and producer durables where considerable knowledge is imparted at point of
sale and specialized follow-on service is required (Classes VI and VII). Some
products involve complicated incentive issues, of which the decision to sell
automobiles through franchised dealers rather than an employee network is an
example. The issues here are discussed more fully in Chapter 6.

To be sure, the foregoing is a highly provisional assessment. The
qualitative assignments (from ++ through 0) are judgmental and based on
description; other factors that have a bearing on forward integration ~ave b~en

ignored (see, however, section 7, below); and temporal elements, m~ludmg
customer learning, which may reduce the need for sales and service as­
sistance, have been ignored. Often, however, refined assessments are not
needed to evaluate discrete structural alternatives (Simon, 1978, p. 6)­

which is to say that crude assignments are often adequate for pattern-seeking

purposes.

4. Lateral Integration

The distinction between lateral and backward integration is somewhat arbi­
trary. 1 shall include in the former the supply of components, body panels,
and the like and reserve backward integration for more basic materials.

4.1 A Case Study

Klein, Crawford, and Alchian's (1978, pp. 308-10) treatment of the bilateral
exchange relationship between Fisher Body and General Motors in the 1920s
is illustrative of lateral integration. The basic facts are these:

I. In 1919 General Motors entered a ten-year contractual agreement
with Fisher Body whereby General Motors agreed to purchase substantially
all its closed bodies from Fisher.

2. The price of delivery was set on a cost-plus basis and included pro~i­

sions that General Motors would not be charged more than rival automobile
manufacturers. Price disputes were to be settled by compulsory arbitration.

3. The demand for General Motors' production of closed body cars
increased substantially above that which had been forecast. As a conseq~ence

General Motors became dissatisfied with the terms under which prices were to
be adjusted. It furthermore urged Fisher to locate its body plants adjacent to
GM assembly plants, thereby to realize transportation and inventory econo­
mies. Fisher Body resisted.

4. General Motors began acquiring Fisher stock in 1924 and completed
a merger agreement in 1926.

The contracting relation between General Motors and Fisher Body thus
moved through three stages. More or less autonomous contracting evidently
worked to the satisfaction of the parties in the wooden body era. Specialized
physical assets were needed, however, to support the distinctive body designs
that attended the shift to the metal body era. A condition of greater bilateral
dependency thereby resulted. Efficient contracting principles required that a
new contracting structure be crafted in response. Price adjustment by formula
and dispute settlement by arbitration were thus expressly provided. Unantici­
pated demand and cost realizations nevertheless placed this bilateral contract­
ing relation under strain. Additional strains were in prospect, moreover, if
Fisher Body were to accede to General Motors' request that site-specific
investments be undertaken. Faced with the prospect that both operating and
investment decisions would be out of alignment during much of the rapid
growth stage of development, bilateral governance eventually gave way to
unified governance.

To be sure, transaction cost reasoning does not predict this sequence in
detail. The observed succession of changes-from classical through bilateral
to unified contracting-in response to the progressive deepening of transac­
tion-specific investments, during a period when adaptive needs were great, is
nonetheless consistent with the overarching argument. The transaction cost
hypothesis would have heel: ~ontradicted, moreover, had the contracting rela­
tion remained constant in the face of these changes. Rival theories of eco­
nomic organization are mainly silent on these matters.

4.2 Statistical Model Estimations Using Field Data

Kir.k Monteverde and David Teece (1982) have recently studied the degree to
whichGeneral Motors and Ford are integrated backward into components and
the e~onomic .factors that arc responsible. They examined 133 component
groupings, which, they observe, "include most of the major items that go into
a complete vehicle" (1982, p. 207). Probit techniques are used to estimate a
log li~elihood function with eight independent variables, the most important
o~ which are (1) engineering effort in designing the ith component; (2) a
binary . bl . di .

vana e m icanng whether the component is specific to the rnanufac-



turer or not; (3) a dummy variable for the company (Ford or GM); and (4) a
series of subsystem dummies (engine, chassis, ventilation, electrical, body).
Their principal findings were: (I) "the variable chosen as a proxy for transac­
tion-specific skills ('engineering') is highly significant"; (2) "components
specific to a single supplier [are] candidates for vertical integration"; (3)

"General Motors is more integrated into component production than is
Ford"; and (4) the subsystem dummies were not significant taken alone, but
taken together "significantly contributed to the explanatory power of. the
model" (1982, p. 212). They concluded that transaction cost considerations,
especially industrial knowhow that is specialized to a particular firm, are
important in defining the efficient boundaries in the two corporations.

An independent study by Gordon Walker and David Weber partially
confirms and extends this assessment. Their sample consisted entirely of
relatively simple parts that are inputsto the initial assembly stage of auto­
mobile manufacture (1984, p. 381). They examined the effects of asset speci­
ficity (measured, albeit, rather indirectly), uncertainty, and scale economies.
Their data consisted of sixty decisions made by a component division for
which a committee met to evaluate the merits of make or buy. Microanalytic
observations from component purchasing, manufacturing engineering, prod­
uct engineering, and sales were elicited. The data were then analyzed using
the unweighted least squares procedure of Joreskog and Sorbom (1982).
Although they interpret their results as "mixed" in transaction cost terms and
attribute most of the explanatory power to "comparative production costs,"
they acknowledge that this may be due to limitations in both the data and the
model for which subsequent work is indicated (Weber and Walker, 1984, p.
387). Further efforts to plumb the factors that are responsible for comparative
production cost differences between buyer and supplier will, I submit, dis­
close added transaction cost features. (Diseconomies of .small scale in an
integrated firm are often explained by the contracting difficulties that an
integrated firm experiences in selling product to rivals.)

Erin Anderson and David Schmittlein (1984) examine the organization
of marketing. They examine whether or not the sales force in the electronic
components industry is integrated by estimating a logistic function. They
likewise obtain mixed effects: "integration is associated with increasing lev­
els of asset specificity, difficulty of performance evaluation, and the combina­
tion of these two factors," but frequency and uncertainty measures turn out
not to be significant (Anderson and Schmittlein, 1984, p. 385). One of the
ramifications of both the Walker and Weber and the Anderson and Schmitt­
Iein articles is that added theory is necessary if the needs of empirical studies
of transaction cost issues are to be met.

Thomas Palay has recently studied transportation transactions between

The "highly idiosyncratic nature of the rail equipment has led to shipper
ownership of its own tank and covered hopper cars" (Palay, 1981, p. 134).

Scott Masten's recent examination of the organization of production in
the aerospace industry and of the government's procurement policies is simi­
larly corroborative:

This equipmenl is generally buill 10 the particularsubstances being moved....
Glassor rubber lining, specialized pressurevolumes, and damagecontrol equip­
mentare but a few examples of the uniqueequipment employed.... Utilization
patterns simply make it too costly to attempt to modify a car to handle a new
product each trip, and cleaning involves expensive facilities and technologies.
The cost of specialized tankcars rangedfrom 50 to 100 thousanddollars. [1981,
pp. 129-30J
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manufacturers and railroads. Although most rail shipments are unexception­
able, in that shippers are contracting for standardized services, some pose
special railroad car design and/or handling problems. An example is the
"high cube" cars that are specialized to automobile parts shipment. The cars,
larger and more expensive than standard box cars, are transferable among
automobile manufacturers without sacrifice of value. However, the racks used
to secure auto parts in transit, at a rack cost of between five thousand and
fifteen thousand dollars per boxcar, are designed to the needs of each manu­
facturer, hence are nonredeployable. Although initially the carriers owned
both the high cube cars and the racks, problems developed with respect to the
latter. Consonant with the theory, racks are now mainly owned by the ship­
pers (Palay, 1981, pp. 117-18).

Tank cars and covered hoppers to move chemicals were the most spe­
cialized and required the greatest investment of the transportation transactions
that Palay examined:

Overall, the data on the aerospace system sup\,?rt the contention that design
specificity and complexity are necessary, if not sufficient, conditions for the
~reakd~wn of cooperation in market-mediated exchanges and the subsequent
integration of production within the firm. In addition, the procurement policies
professed by the government provide supportive detail not yet available in the
formal analysis, such as the effects of uncertainty on the scope of contractual
agreements and the relevance of the absolutevalueof investments on the needfor
specialized governance structures. [Masten, 1984, p. 417]

Finally, Paul Joskow's (1985) ambitious study of vertical integration and
long-term contracts for the supply of coal for coal-burning electric' utilities
demonstrates that governance structures line up with the needs of transactions
in a discriminating way. The correspondence between transaction cost reason­
ing and microanalytic economic organization in practice is strongly borne out
by Pablo Spiller's (1985) empirical study of vertical mergers as well.
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5. Backward Integration

Backward integration into raw materials may occur for three main reasons: (I)

to realize prospective transaction cost economies; (2) for strategic purposes;

or (3) for mistaken reasons. Transaction cost economies will warrant integra­

tion where the parties are tightly joined in a bilateral exchange relation,

making problems of harmonizing the interface crucial, and where integration
does not sacrifice economies of aggregation. The acquisition of the Mesabi
iron ore deposits by steel companies may qualify (Parsons and Ray, 1975),
though others favor a strategic explanation (Wall, (970). Acquisitions of coal
and limestone deposits by steel companies appear to lack either transaction
cost or strategic purpose and were possibly mistaken. As Joskow's recent
study discloses, however, detailed knowledge of the feasible contracting op­

tions is needed (Joskow, 1985).
An illustration of what was held to be strategic backward integration,

undertaken for the purpose of forestalling rivalry, is Alcoa's acquisition of

bauxite deposits and hydroelectric sites. Allegations to this effect were made
in conjunction with the famous antitrust suit in which the Justice Department
charged Alcoa with monopoly and monopolization." The definitive assess­

ment of backward integration into bauxite deposits has since been made by

John Stuckey (1983). In very gross terms, the cost difference of processing a
mixed-hydrate bauxite, which is efficiently processed with a high-temperature

technology, in a Jow-temperature refinery instead, comes to almost JOO per­
cent (Stuckey, 1983, pp. 53-54). But the details also matter. Bauxite storage
covers are needed for some ores and not for others (p. 49); residue processing
costs vary greatly (p. 53); and air pollution equipment is tailored to the
attributes of the bauxite (p. 60). Moreover, although smelting is less idiosyn­
cratic, there is, nevertheless, an "art part of smelting," which is upset if the

aluminum supply is varied (p. 63).
Stuckey refers to both physical and site specificity in his summary

assessment:

The bilateral-monopoly nature of bauxite-exchange relationships results from
several largely immutable technical and structural factors. First, bauxite is a
heterogeneous commodity, and the ore in any deposit has unique chemical and
physical properties.The efficient processingof a given bauxite usually requiresa
tailor-made refinery with specially designed technologies for chemical process­
ing, materials handling and waste disposal. Once a mine and its associated
infrastructure is developed. and its appropriately designed refinery is con­
structed, the two plants are locked together to the economic extent of their
technical complementarity. The evidence indicates that, in economic terms, the

5United States v. Aluminum Company of America. 148 F. 2d 416 (2d Cir. 1945).

complementarity is often strong, meaning that within a wide range of bauxite
transaction prices the mine and refinery are wedded together economically.

A second set of factors lockingmines and refineries together includes thc wide
geographical spread of the world's major bauxite deposits, the vast distances
between the deposits and primary smelters, the low value of bauxite at the mine
front door relative to freight rates, and the over 50-percent reduction in material
volume during refining. The lastthrec factors encourage the back-to-back loca~

tion of mines and refineries for transport cost reasons. [1983, p. 290]
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Stuckey also notes that information asymmetries regarding the quality and
extent of bauxite deposits complicate problems of long-term contracting (pp.
291-92).

The incentive to integrate because of asset specificity of both physical
plant and site specificity kinds is thus reinforced by information asymmetry
considerations. The upshot is that backward integration from refining into

bauxite is an altogether predictable outcome from a transaction cost econom­
ics standpoint-which presumably explains why this is the preponderant or­
ganizational form.

Manufacturers appear sometimes to have operated on the mistaken prem­
ise that more integration is always preferable to less. From a transaction cost

point of view, the following examples of backward integration would appear
to be mistakes (and, I conjecture, have mainly been abandoned as renewal
decisions have presented themselves): (I) backward integration by Pabst
Brewing into timberland and barrel-making plants (Chandler, 1977, p. 301);
(2) backward integration by Singer Sewing Machine into timber, an iron mill,
and some transportation (Chandler, 1977, p. 305); (3) backward integration
by the McCormick Company into timberlands, mines, twine factories, and
hemp plantations (Chandler, 1977, p. 307); and (4) Ford Motor Company's
"fully integrated behemoth at River Rouge, supplied by an empire that in­
cluded ore lands, coal mines, 700,000 acres of timberland, sawmills, blast
furnaces, a glass works, ore and coal boats, and a railroad" (Livesay, 1979,
p. 175).

To be sure, managers, like others, are reluctant to concede mistakes.
Accordingly, mistaken integration may not quickly be undone. Moreover

some, like "the River Rouge behemoth," involve the construction of facili­
ties in cheek-by-jowl proximity to each other. Such site specificity forces the

parties into a bilateral trading relation and for this reason is apt to be con­
tinued. Distant twine factories, by contrast, can be sold off or closed down
with ease.

Site preemption issues aside, backward integration that lacks a transac­

tion cost rationale or serves no strategic purposes will presumably be recog-
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a. LONG HISTORY

6.1 Toyota

6. Some Remarks About Japanese Manufacture
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Many Toyota subcontractors sell almost their entire annual product to
Toyota. Their dependence is reinforced by the site-specific nature of the
investment, which is especially significant. Thus although the plant, equip­
ment, and most of the labor force of the subcontractors are not highly spe­
cialized, the location of the plants in the immediate neighborhood of Toyota
assembly plants makes them remote from other manufacturing.!v Those sup­
pliers are therefore exposed to an expropriation risk.

As will be developed in Chapter 7, it is commonly in the mutual interest
of trading parties to devise safeguards against opportunism. One type of
safeguard is to develop a machinery whereby reputation effects are more
accurately and reliably recorded and experiences shared among interested
parties. Collective organization can and often does serve this purpose. In­
terestingly, Toyota and its subcontractors evidently recognize this and have
organized supplier associations in response. Whatever their original. intent,
those associations now serve reputation effect purposes-among others. II

1000e Toyota plants are located in Toyota City, which is near to but outside of Nagoya.

liThe largest of the supplier organizations is the Kyohokai. This is made up of 224 manufac­
turers of auto parts and components. The Seihokai (23 manufacturers of molds, gauges, jigs, and
thelike) and the Eihokai (37 contractors for plant facilities) were first organized in 1962 and were

d. GOVERNANCE

b. COMMON DESTINY

Toyota emphasized from the outset that the parent company, its subsidi­
aries, and its subcontractors face a "common destiny. " The parties were thus
encouraged to regard the relation as a long-term one. A presumption that
relations would be continued and differences would be worked out was
maintained.

c. A pervasive aura of goodwill notwithstanding, transaction cost rea­
soning is nevertheless respected. Both strategic investments and those of a
highly specific kind are undertaken by Toyota. Contract renewals for work
done by outside contractors are never automatic, moreover. Annual contracts
are always subject to the discipline of competitive bidding. Exclusive reliance
is avoided by adherence to a "two-vendor policy," whereby Toyota divides
the work between two or more suppliers. Occasionally, Toyota both makes
and buys, though that is rare.

ingly. The initial conditions facing Toyota were thus different from those
confronting earlier entrants to the industry.
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hBackward integration into the buying and storage of agricultural products were undertaken
by American Tobacco and by Campbell Soup and Heinz (Chandler, 1977, pp. 291, 295).
Assuring a "steady supply" of tobacco, vegetables, and other perishables is reported to be the
reason, but more detail would be needed to assess the nature of the market breakdown (if such
there was).

"These remarks are based on interviews I had with Japanese business firms (including
Toyota and its suppliers) during a visit to Japan from April through July 1983.

"Behavioral Sciences Subpanel, President's Science Advisory Committee, Strengthening
the Behavioral Sciences, Washingtun, D.C., 1962, p. 5. For a discussion of the uses of extreme
instances in economics research, see Williamson (1964, pp. 86-89).

'!The franchise bidding case study reported in Chapter 13 has these attributes.

nized and will be undone. 6 The discontinuation or sale of mistaken integration
activities will occur more rapidly if the firm is confronted with active rivalry.

The Japanese rely much more extensively on subcontracting than is true in the
United States. The experience of Toyota Motor Company, which has crafted
an unusual relationship with its parts suppliers, is frequently cited in this
connection. What explains Toyota's success with subcontracting? What is the
Japanese experience more generally? Definitive answers to neither question
are attempted here. Some perspective is nevertheless attempted. 7

As remarked earlier, the "study of extreme instances often provides impor­
tant leads to the essentials of the situation."8 In particular, case studies are
often selected not because they are believed to be representative but because
theypermit the issues in question to be illustrated in a particularly dramatic
way.? That is the spirit in which the Toyota experience with its subcontractors
should be interpreted. Among large Japanese corporations, Toyota has been
especially successful in forging a mutually profitable and durable relation
with its subcontractors. Some features of that situation are noteworthy:

Toyota began manufacturing automobiles in 1937, and its relations with
many of its present subcontractors go back to the very earliest years. The fact
that the automobile industry was well established by 1937 meant that state of
the art technology could be borrowed and contracting relations crafted accord-



6.2 Subcontracting More Generally

Although the Japanese reliance on subcontracting is great, the same principles
that inform make or buy decisions in the United States and in other Western
countries also apply iq.Japan. 12 What differs are the margins. The hazards of
trading are less severe in Japan than in the United States because of cultural
and institutional checks on opportunism.

merged in 1983. Those associations serve as important communication and planning links. The
organized contact of the suppliers among eaeh other as well as with the client company also
assures that experience is quickly and accurately shared.

12This point came out repeatedly in discussions that I had with purchasing specialists in
Japanese firms, especially those who had international experience. By contrast, many of the
production people in Japanese firms believed that their contracting practices and principles were
unique.
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a. DEALING

Zentaro Kitagawa, a leading contract law specialist, describes the Ja­
panese negotiating process as follows: "Japanese businessmen place more
emphasis on building up a personal relationship than on drafting a detailed
contract; all decisions are made by the group rather than the individual;
lawyers are usually not consulted during the negotiations" (1980, p. 1-24). A
greater sense of commitment to see the contract through to completion and to
accommodate to the needs of the other is believed to result.

~e leading alternative theories that have been offered to explain organiza­
tlOnal.changes are domination theory, market power, technology, life cycle,
pecuniary economies, and strategic behavior. I shall consider them seriatim.

f 13Thesmall number of lawyers in Japan is explained by the fact that of the tens o~thousands
o law graduates annually, of which some 30.000 take the examinations for admission to the
National Legal Training and Research Institute. only 500 annual appointments to the Institute are
made (GIbney. 1982, p. 113). All lawyers, prosecutors, and judges must be graduates of the
Instllute.

7. Some Alternative Explanations

.t

b. LITIGATION

The propensity to litigate is vastly smaller in Japan than in the United
States. As Frank Gibney observes, "The total number of civil actions in
Japan in one year (1980) was about 500,OOO-about half the number of cases
of California. On a per capita basis, there is one lawsuit in Japan for every
twenty in the United States" (1982, p. 106). The Japanese emphasis on
harmony in relation to justice helps to explain that condition. Gibney contends
that compromise is preferred by the Japanese to confrontation and that "the
process of discussion and consultation is in itself often more important than
the precise kind of decision that may be reached" (1982, p. 108). According­
ly, although Japanese courts are formally committed to dispense justice, they
are more interested than an American court in restoring harmony (Gibney,
1982, p. 109). The fact that the number of lawyers in Japan is deliberately

.kept small serves further to preserve this nonlitigous tradition. 13

. Whether U.S. firms can or will improve their record in contracting
respects is problematic. The issues are examined in Chapter 7. Suffice it to
observe here that there is growing dissatisfaction with the prevailing adver­
sary approach to law (Bok, 1983; Gilson, 1984). Public policy attitudes
toward complex interfirm contracting are regarded more sympathetically to­
day than was true only a decade earlier.
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e. POSSIBLE STRAIN
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Toyota's growth in the postwar period is remarkable. The company
produced its millionth car in 1962. The cumulative total reached 20 million in
1976 and 40 million in 1983. Toyota suppliers shared in that growth and in the
attendant prosperity.

Recent strains, however, have begun to develop as the growth of the
world auto market has slowed and domestic content pressures on imported
automobiles have increased in the United States and elsewhere. Although a
serious divergence of interesl has not developed, the presumption of identical
interest is no longer as strong. Toyota, for example, did not consult its
supplier organizations before reaching ajoint venture agreement with General
Motors to manufacture cars in GM's then idle Fremont, California plant.
(Indeed, it apprised its leading suppliers only hours before making the agree­
ment public.) Although its suppliers recognize the need to adapt to changed
circumstances, they also feel some unease. Toyota, moreover, has recently
expressed concern lest its suppliers attempt to maintain their growth by selling
parts in which Toyota has a design or other proprietary interest to rival
automobile firms.

The strength of a relationship is tested when it is put to strain. Although
Toyota and its suppliers appear to recognize the benefits of continuing their
cooperation, and the famed Kanban system does not appear to be in jeopardy,
future relationships between Toyota and its suppliers should not be projected
as a simple extrapolation of the past.



7.1 Domination Theory

I·The political arena is another thing. Although established firms have not blocked the
development of the conglomerate form, they have slowed its spread. Much of the legislation
passed by states to impede takeovers was done at the behest of the managements of established

Domination theory focuses on human actors. There are those who possess
economic power and those who do not. The organization of economic activity
is under the control of those who possess power. The reason why one mode is
chosen over another is that it permits those who are in control to extend and
perfect their power.

This theory of organizational innovation presumably applies to the rela­
tions both between capitalists and workers and among capitalists themselves.
The thesis that work is hierarchically organized so as to prevent ~orkers from
gaining power is examined in Chapter 9. Consider, therefore, whether power
theory explains confrontations in intermediate product markets between cap­
italists. Porter and Livesay report that during the "first two centuries after the
initial English settlement on the North American continent, urban merchants
dominated" (1971, p. 5). Those "urban merchant capitalists ... were the
wealthiest, best informed, and most powerful segment of early American
society" (p. 6). The all-purpose merchant nevertheless gave way to the spe­
cialized merchant early in the nineteenth century, which merchants then be­
came "the most important men in the economy" (p. 8). The specialized
merchant in turn found his functions sharply cut back by the rise late in the
1800s of the integrated manufacturer: "The long reign of the merchant had
finally come to a close. In many industries the manufacturer of goods had also
become their distributor. A new economy dominated by the modern, inte­
grated manufacturing enterprise had arisen" (1971, p. 12).

Power theory must confront two troublesome facts in explaining those
changes. First, why would the general purpose and later the special purpose
merchants ever permit economic activity to be organized in ways that re­
moved power from their control? Second, why did power leak out selec­
tively-with the merchant role being appropriated extensively by some types
of manufacturers but not by others? As developed above, the transaction cost
approach explains both in terms of efficiency.

To be sure, this does not preclude the possibility that power is also
operative. For example, entrenched interests may sometimes be able to delay
organizational transformations. Power enthusiasts have not, however, demon­
strated that significant organizational innovations-those in which large
transaction cost sayings are in prospect-are regularly defeated by established
interests. There is abundant evidence to the contrary. Within the economic
arena, 14 therefore, if not more generally, I submit that organizational innova-
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tions for which nontrivial efficiency gains can be projected will find a way to
subdue (or otherwise will be accommodated by) opposed interests. Power is
relegated to a secondary role in such a scheme of things.

The argument that technological imperatives explain organizational outcomes
is an old one; As explained earlier, however, the common ownership of two
stages that are operating in a cheek-by-jowl association with each other is to
be understood as a solution to a troublesome bilateral bargaining relation.
Steady state thermal economies can always be realized by placing autono­
mous blast furnaces and rolling mills alongside one another, whatever the
ownership structure. Choice among structures thus turns on how to mediate
the interface in response to disturbances. This is a transaction cost issue.

Although forward integration into distribution is an anomaly if addressed
in terms of physical or technical aspects, Chandler has come forward with an
alternative technological explanation for that condition. While acknowledging
that successful organizational innovations serve, among other things.zo ccon-

firms (Cary, 1969; Winter. 1978, p. 43). Unable to suppress conglomerates by exercising
economic power in the market place. incumbent managements turned to the political process
instead. Possibly it is in that forum that power theory has the most to offer.

7.3 Technology

Market power arguments can be brought to bear on organizational innovation
in two ways. One is that possessors of market power simply prefer certain
organizational arrangements. The second is that organization is used strate­
gically as an impediment to rivals.

The latter is considered in subsection 7.6, below. Porter and Livesay
appear to appeal to the former in explaining why manufacturers integrated
into distribution in some industries and not in others. Thus they observe that
the "incidence of oligopoly and large size was much less frequent" among
manufacturers that did not integrate forward than among those that did (1971,
p. 214). It is noteworthy, however, that a number of large firm/concentrated
industry groups are included among those nonintegrators: breakfast cereals,
hand soaps, soup, and razor blades, to name a few. Those industries would
presumably be prime candidates for forward integration if oligopolistic prefer­
ences rather than efficiency were driving the organizational outcomes.

7.2 Market Power

THE EcONOMIC INSTlTU"JON~FCAPITALISM124



7.4 Life Cycle

15Although the textile mills were the first to introduce large factories to the United States,
the industry is not the bellwether that many have thought itlo be (Chandler, 1977, p. 72). Factory
organization, with its emphasis on the technology of production. simply falls well short of
business organization, which deals with the organization of the firm,

omize on transaction costs (1977, p. 256), the main factor on which he relies
in explaining forward integration is what herefers to as "economies of
speed" (pp. 281,298; Chandler and Daems, 1979, pp. 30-31). According to
Chandler and Daems, such economies
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7.5 Pecuniary Economies

Vertical integration may be adopted as a device by which to avoid.excise taxes
(Coase, 1937; Stigler, 1951). Whether this has been an important factor in
explaining vertical integration in the United States has never been established.
I conjecture that it has been of minor significance in relation to the real

transaction cost savings reported above.
Corporate taxes (and tax credits) have been a factor for some mergers,

but probably more for conglomerate than for vertical mergers in the United
States-especially in the period following World War II (although this re­
mains to be investigated). Plainly tax considerations played a principal role in

in vertical integration is not borne out in the aluminum industry either

(Stuckey, 1983, pp. 26-46). . . ., .
I submit that life cycle analysis needs to be JOined WIth trans~ctlon costs

in order for observed patterns of vertical integration to be explained. Mo~e

interesting, moreover, than the disputed demand features re.ferred to above. IS

the following life cycle phenomenon: As customers and Independent mid­
dlemen become more knowledgeable of the technology and as reliability of an
item increases (so that service requirements decrease), the transaction cost
incentive to maintain a forward market presence by a manufacturer decreases.
Accordingly, items that we~e once marketed by an integrated sales and service
organization can often be returned to the market in the later stages of a

product's life cycle. ., .. . .
That has numerous ramifications, among which IS the viability of dis-

count houses for selling mature products. Also, public policy toward forward
integration ought to make allowances for life cycle features. The likelihood
that forward integration is justified by transaction cost considerations is much
greater for products that are sold before maturity sets ~n. The possibil.ity that
such integration is continued at mature stages because It serves strategic entry
impeding purposes likewise deserves consideration.

Those issues have a bearing on the differential performance of firms
whose complex products are technologically on a parity but which follow
different early stage marketing strategies. The success of IBM in relation to
Sperry-Rand (and, later, RCA and GE) may well tum on the intensive sales
and support that IBM offered for its relatively unfamiliar but complex product
in the 1950s, which were critical formative years in the computer industry's

history.
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Although economies of speed remain unspecified. appeal to an intuitive
notion of such economies leads to a number of anomalous results. Why didn't
manufacturers comprehensively integrate into distribution for the sale of ciga­
rettes, beer, and branded packaged goods? Why were small, standardized
producer durables sold through independent distributors while manufacturers
sold and serviced large, unique producer durables themselves? I submit that
fungible human assets were employed for the retail sale and service of ciga­
rettes, other packaged goods, and standardized producer durables, while that
was not the case for large, unique producer durables. It is this (together with
the economies of scope available for the former set of products and not for the
latter plus the diseconomies of bureaucracy that attend forward integration)
rather than "economies of speed" differentials that explain the pattern.

... couldonly berealized ... if a managerial hierarchy carefullyscheduled the
flows.... Therefore, when and where a new technology permitted mass pro­
duction and when or where new markets permitted mass distribution, such ad­
ministrative coordination turned out to be moreefficient than when the move­
mentof goods between units was a result of a multitude of market transactions.
[1979, p. 31]

George Stigler (1951) has advanced a theory of vertical integration in which
life cycle features are prominent. Extensive integration is favored at both the
early and late stages of an industry's development and less integration occurs
at the intermediate stages. Integration in the textile industry is held to be
consistent with the hypothesis (Stigler, 1951).'5

Both Porter and Livesay (1971, p. 132) and Chandler (1977, p. 490) read
the evidence differently. Specifically, Porter and Livesay contend that "while
large firms may pass through the three stages described by Stigler, they
frequently engage in reintegration as a result of rising, not declining, de­
mand" (Porter and Livesay, 1971, p. 132). The predicted stage two reduction
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the early postwar acquisitions of Royal Little (Sobel, 1974, p. 356). And they

continue to influence conglomerate acquisitions to this day, the attempted
takeover of the Mead Corporation by Occidental Petroleum being a recent
example. 16 Whether such assets, once acquired, will be effectively managed
is an organization form issue (see Chapter II). Whatever the immediate
incentives to integrate, therefore, transaction cost issues still must be ad­
dressed. (Those conglomerates that adopted a holding company rather than an
M-form structure would presumably be less well suited to deal with complex­
ity and adversity and would be shakeout candidates as events progressed.)

7.6 Strategic Behavior

Strategic behavior has reference to efforts by dominant firms to take up and
maintain advance or preemptive positions and/or to respond punitively to
rivals. The object in both instances is to deter rivalry. An example of the first
kind would be forward integration into distribution where the resulting trans­
action cost savings are negligible. Punitive strategic behavior is illustrated by
predatory pricing. These troublesome issues are discussed more fully in an
antitrust context in Chapter 14. Suffice it to observe here that strategic behav­
ior mainly has relevance in dominant firm or tightly oligopolistic industries.
Since most of the organizational change reported above occurred in nondomi­
nant firm industries, appeal to strategic considerations is obviously of limited
assistance in explaining the reorganization of American industry over the past
150 years. I?

None of the six alternative theories of organizational structure/innovation
treated here makes more than a piecemeal contribution to an understanding of
the reshaping of the American economy, and some are plainly misconceived.
Transaction cost economizing, by contrast, not only applies broadly-to the
changing governance of intermediate product markets, labor markets, corpo­
rate governance, and regulation-but also helps to explain many of the micro­
analytic details and some of the general movements of vertical integration.

16MeadCorp. v . Occidental Petroleum Corp., No. C-3-78-241 (S.D. Ohio. filed Aug. 18,
1978) and United States v . Occidental Petroleum Corp .. No. C-3-78-288 (S.D. Ohio. complaint
dismissed without prejudice Apr. 4, 1979).

17h nonetheless applies selectively-if not in the decision to integrate forward, then in the
decision to maintain a forward presence after the industry has matured and the original transaction
cost incentives to integrate have weakened or vanished. This is a matter requiring separate
investigation.

8. Concluding Remarks

Although characterizing the firm as a production function is a convenient and
useful abstraction, such an approach suppresses much of the interesting action
that accounts for the high performance features of an enterprise economy. It
facilitates marginal analysis within a given institutional framework at the
expense of organization and comparative institutional features. The firm as
governance structure approach maintains an economizing orientation but
makes express provision for organizational innovation and relies more on
comparative institutional than on marginal analysis in assessing the alterna­
tives.

Schumpeter, Porter and Livesay, Chandler, Cochran, Cole, and Davis
and North have argued persuasively that the American economy has wit­
nessed numerous and significant organizational innovations during the past
150 years. This chapter accepts that judgment and takes the argument a step
further. I argue that transaction cost economizing 'is the previously neglected
but key concept for understanding organizational innovation in general and
vertical integration in particular.

The study of transaction cost economizing entails an examination of
alternative ways by which to govern exchange interfaces. Firms, markets, and
mixed modes are recognized as alternative instruments of governance. Which
is best suited for mediating a transaction (or related set of transactions) de­
pends on the underlying characteristics of the transaction(s) in question. Di­
mensionalizing transactions, with special attention to their asset specificity
features, is crucial to the exercise. Since tradeoffs beh"eeR seale !IRQfecpe

economi~~band 3Ad traAsacti~ee6IiOlfiiesornneother are
S<mlebmes important, provision for tradeoffs has to be made.

While many of the benefits of successful organizational innovations
originally redound to the advantage of the firms that originate them, the
benefits accrue to society at large as the competitive process unwinds. That
Andrew Carnegie profited greatly and sometimes at the expense of others
from the reorganization of steel is undeniable. Of greater economic signifi­
cance, however, is that the steel industry was rationalized to advantage with
lasting benefits realized by society. IS The process of "handing on" always
works "through a fall in the price of the product to the new level of costs"
(Schumpeter, 1947, p. 155) whenever rivals are-alert to new opportunities and
are not prevented by purposive restrictions from adopting them.

Natural selection forces do not always operate quickly, however. Firms

18Thisdocs not imply that all efforts to reorganize the steel industry yielded social benefits.
Important changes made by Carnegie and Frick are described and interpreted in Chapter 10.



19A1though disparate studies using different data and methods are often more convincing
than the econometric result from a single "crucial experiment" (Mayer, 1980, p. 173), I do not
mean to suggest that the cumulative evidence is dispositive.

that are buffered against product market rivalry, as appears to have been the
case in Europe prior to the 1968 tariff reductions within the European Eco­
nomic Community (Franko, 1972), and against capital market discipline, as
was the ford Motor Company with its concentrated ownership and $600
million Depression bank account (Livesay, 1979, p. 179), can postpone the
reckoning. But those would appear to be the exception rather than the rule.
Where incumbent managements are not pressed to adopt the new procedures by
economic events, successor managements, often in conjunction with the ap­
pointment of a new chief executive, commonly will (Chandler, 1962, chap. 7).

The transaction cost approach to the study of vertical integration yields
numerous refutable implications, many of which are unique to this approach,
The' cumulative evidence, which includes mundane, forward, lateral, and
backward integration, is broadly corroborative. 19 Additional studies are nev­
ertheless needed. For one thing, the theoretical apparatus on which transac­
tion cost economics relies is primitive and in need of refinement. The basic
tradeoffs need more fully to be worked out; the basic attributes with respect to
which transactions differ need more fully to be explicated.

Also, and related, empirical assessments of vertical integration need to
acknowledge the complex nature of this condition. If vertical integration is
commonly the product of multiple factors, empirical studies ought to make
more adequate provision for this.

These precautions notwithstanding, the vertical integration dialogue has
been permanently altered by the infusion of transaction cost reasoning. The
custom of paying lip service to transaction cost issues-i-by acknowledging
them in principle, thereafter to ignore them in fact (Coase, 1972, p. 63)-has
become much less common and, in the judgment of some (e.g. Alchian,
1984; Joskow and Schmalensee, 1983; Stuckey, 1983; Joskow, 1985), even
untenable.
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CHAPTER 6

The Limits of Firms: Incentive
and Bureaucratic Features

Why can't a large firm do everything that a collection of small firms can do
and more? That is a variant of a question asked many limes before for which
an adequate answer has never been devised-to wit, what is responsible for
limitations in firm size? Yet another way of putting the same issue is this:
Why not organize ey~rythil).&.i.!!,_~ne large firm?
-----:rhe tradeoff model in Chapte~-'~Coffersiwo reasons why a firm would
eschew integration: economies of scale and scope may be sacrificed if the firm
attempts to make for itself what it can procure in the market; and the gover­
nance costs of internal organizdtion exceed those of market organization
where asset specificity is slight. Expressed in terms of Figures 4-1 and 4-2
(Chapter 4), those possibilities correspond to b.C > 0 and b.G > 0 condi­
tions, respectively. The first is not a thoroughly comparative explanation. If
economies of scale are realized by the outside supplier, then the same econo­
mies can be preserved upon merger by instructing the supplier to service the
market in the future just as it has in the past. I The fundamental limitation to
firm size thus must tum on the governance cost disabilities of internal organi-

. I Actually, rivals of a firm that has acquired its supplier may be loath to place orders.with the
(Integrated) supply stage. Accordingly, the supplier may not be able to continue business as
usual. To be~ure, that defect could be remedied by merging all the firms with which the supplier
did business into one big firm. This escalates the assessment and hence will be set aside.
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zation where asset specificity is insubstantial. But wherein do the finn's
comparative disabilities in those governance cost (6G > 0) respects reside?
Why is the intercept (130) of the 6G curve positive?

The shortcomings of earlier treatments of the finn size puzzle are briefly
sketched in section I. A comparative institutional assessment of the incentive
effects of acquiringan owner-managed supplier is set out in section 2. I argue
that efforts to preserve high-powered incentives in the integrated status have
unwanted side effects-where by high-powered incentives I have reference to
residual claimant status whereby an agent, either by agreement or under the
prevailing definition of property rights, appropriates a net revenue stream, the
gross receipts and/or costs of which stream are influenced by the efforts
expended by the economic agent. Acquisition of a supplier in which
ownership and management are already separated is examined in section 3. A'
symmetrical treatment will consider not merely the effects of introducing
marketlike (high-powered) incentives into firms but will also examine the use
of finnlike (low-powered, e.g. cost plus) incentives in markets. That is the
subject of section 4. Bureaucratic costs of internalizing the incremental trans­
action are discussed in section 5. Several examples illustrating the limits of
high-powered incentives in firms are described in section 6. Concluding re­
marks follow.

I. A Chronic Puzzle

Frank Knight made early reference to the limitations to finn size puzzle when,
in 1921, he observed that the" diminishing returns to management is a subject
often referred to in economic literature, but in regard to which there is a dearth
of scientific discussion" (1965, p. 286, n. I). And in 1933 he elaborated as
follows: •

The relation between efficiency and size of finn is one of the most serious
problems of theory, being, in contrast with the relation for a plant, largely a
matter of personality and historical accident rather than of intelligible general
principles, But the question is peculiarly vital, because the possibility of monop­
oly gain offers a powerful incentive to continuous and unlimited expansion of the
finn, which force must be offset by some equally powerful one making for
decreased efficiency. [1965, p. xxiii: emphasis in original)

Tracy Lewis's recent remarks that large established finns will always realize
greater value from inputs than small potential entrants are apposite:

The reason is that the leader can at least use.the input exactly as the entrant would
have used it, and earn the same profits as the entrant. But typically, the leader
can improve on this by coordinating production from his new and existing inputs.

Hence the new input will be valued more by the dominant finn. [1983, p. 1092,
emphasis added)

If the dominant finn can use the input in exactly the same way as the smaller
entrant, then the larger finn can do everything the smaller finn could. If it can
improve on the input usage, it can do more. Accordingly, industries are not
everywhere organized as monopolies solely because of public policy vigilance

and restraints.
A different way of posing the issue is in terms not of horizontal but of

vertical integration. Thus Ronald Coase inquired, "Why does the en­
trepreneur not organize one less transaction or one more?" (1952, p. 339).
More generally the issue is, "Why is not all production carried on in one big
finn?" (p. 340). ----..-

Various answers have been advanced. They all suffer, however, from a
failure to adopt and 'maintain the relevant comparative institutional standard.
Thus consider Knight's response: "The questi0'!.2! ~irni~s,hins.!.~t~!"sfrom
entrepreneurship is really a matter Of the amount of uncertainty present. To
imagine that a man could adequately manage a business enterprise of indefi­
nite size and complexity is to imagine a situation in which effective uncertain­
ty is entirely absent" (1965, pp. 286-87). In effect, Knight attributes limita­
tions upon entrepreneurship to a condition of bounded rationality. As
uncertainty increases, problems of organization'oecome"increasTngfy com­
plex, and bounds on cognitive competence are reached. But he does not
address the issues in a genuinely comparative manner.

Thus suppose that two firms are competing. In principle, net gains ought
always to be available by merging the two. Economies of scale can be more
fully exploited. Certain overhead and rivalry expenses can be curtailed. And
product prices may improve-at least temporarily. Joining the two does not
increase the aggregate uncertainty. Since the gaming moves and replies of
rivalry have been removed, uncertainty has arguably been reduced, More­
over-and this is the really critical point-decisions need not be forced to the
top but can always be assigned to the level at which the issues are most
appropriately resolved. Specifically, by conferring semiautonomous status on
what had previously been fully autonomous firms in the premerger period, the
best of both worlds can presumably be realized. If, for example, demand or
cost inter-action effects are such that net gains can be had by moving deci­
sions to the top, it will be done. Those decisions, however, that are most
efficiently made at operating levels will remain there, Intervention at the top
thus always occurs selectively, which is to say only upon a showing of
expected net gains. The resulting combined finn can therefore do everything
that the, two autonomous firms could do previously and more. The same
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argument applies, moreover, not merely to horizontal mergers but also to
vertical and conglomerate mergers.? The upshot is that, possible public policy
restraints (against monopoly, vertical integration, or aggregate size) aside, a
compelling reason to explain why all production is not concentrated in one
large firm is not reached by Knight's argument.

Although other efforts to explain limitations on firm size have since been
made, none addresses the issues in the way I have just posed it. And none
really disposes of the puzzle. Thus consider my treatment of limits on firm
size in terms of the "control loss" phenomenon (Williamson, 1967b). It
involved the applicatront~ hierarchical organization of what F. C. Bartlett
referred to as the serial reproduction effect in transmitting messages or images
between individuals. His experiments involved the oral transmission of de­
scriptive and argumentive passages through a chain of serially linked indi­
viduals. Bartlett concluded from a number of such studies:

It is now perfectly clear that serial reproduction normally brings about startling
and radical alterations in the material dealt with. Epithets are changed into their
opposites; incidents and eventsare transposed; namesandnumbers rarelysurvive
intact for more than a few reproductions; opinions and conclusions are re­
versed-nearly every possible variationseems as if it can take place, even in a
relatively short series. At the same time the subjects may be very well satisfied
with their efforts, believing themselves to have passedon all important features
with little or no change, and merely, perhaps, to have omitted unessential mat­
ters. [1932, p. 175J

Bartlett illustrated this graphically with a line drawing of an owl which, when
redrawn successively by eighteen individuals, each sketch based on its imme­
diate predecessor, ended up as a recognizable cat; and the farther from the
initial drawing one moved, the greater the distortion experienced (1932, pp.
180-81).

I applied the same argument to the firm size dilemma by invoking bound­
ed rationality and noting that limited spans of control are thereby implied. If
anyone manager can deal directly with only a limited number of subordi­
nates, then increasing firm size necessarily entails adding hierarchical levels.
Transmitting information across these levels experiences the losses to which
Bartlett referred, which are cumulative and arguably exponential in form. As
firm size increases and successive levels of organization are added, therefore,
the effects of control loss eventually exceed the gains. A limit upon radial
expansion is thus reached in this way.

2Tu be sure, conglomerate benefits may sometimes be small. Ordinarily, however. there
will be something-perhaps cash management-for which the combined entity can, in principle,
do better. If autonomy is retained by the division in all other respects and the combined firm
realizes a net gain in this onc respect. an aggregate gain upon merger will obtain. ceteris paribus.

Plausible though the argument seemed at the time, it does not permit
selective intervention of the kind described above. Rather, the entire firm is
managed from the top. All information that has a bearing on decisions is
transmitted across successive levels from bottom to top; all directives follow
the reverse flow down.

The scenario thus contemplates comprehensive (unselective) linkages
between stages. Internal organization need not, however, adopt this structure.
Suppose instead that the parent firm deals with each of its parts by exercising
forebearance with respect to those activities where no net gains are in prospect
(in which event the parent directs the operating part to replicate small firm
behavior) and intervenes wherever coordination yields net gains. The puzzle
to which I referred at the outset is evidently restored-or at least the serial
reproduction loss "solution" does not apply-if such selective intervention is
admitted.

The same is true, moreover, of arguments that firm size is limited by
growth (Penrose, (959) or by organization capital (Prescott and Visscher,
(980). Both arguments ignore the possibility that merger may be coupled with
selective intervention. Thus if a series of small firms can grow rapidly, or if
small firms can acquire valued organizational capital, a merger of those very
same firms can selectively do the same and more.

An important recent paper by John Geanakoplos and Paul Milgrom
(1984) traces firm size limitations to the "deadlines and delays" that attend
hierarchical modes of organization. But the alternative mode of organization

.with respect to which hierarchy experiences a cost disadvantage is nowhere
described. If the set of activities to be organized is held constant, and if
internal organization can intervene selectively, the purported disability of
hierarchy in relation to a collection of small firms does not withstand scrutiny.

The upshot is that limitations on firm size of a comparative institutional
kind have yet to be described. 3

2. Integration of an Owner-Managed Supply Stage

The obvious answer to the puzzle of why firms do not comprehensively
integrate is that selective intervention is not feasible. But why should that be?
If the reasons were obvious, the puzzle of what is responsible for limitations
on firm size would not persist. .

I attempt here to identify some of the main reasons why selective inter-

3See• however, Kenneth Arrow (1974) and my discussion of the limits of vertical integration
in Williamson (1975. chap. 7).
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vention breaks down. So as to facilitate the argument, assume that an owner­
managed supplier is acquired by the buyer." Assume that this ownership
change is accomplished as follows:

I. A price at which the assets are transferred is agreed to.

2. The formula for determining the price at which product is to be

transferred from the supply division to the buying division is
stipulated.

3. So as to encourage cost economizing, the high-powered incentives
that characterize markets are carried over into the firm. Accordingly,
the supply division is advised that it will appropriate its net reve­
nues-which are defined as gross revenues less the sum of operating
costs, user charges (for asset maintenance and depreciation), and
other relevant expenses (e.g. for R&D).

4. Selective intervention will obtain. Accordingly, the supply division is
advised to conduct business as usual with the following exception:
The supplier will accede to decisions by the buyer to adapt to new
circumstances, thereby to realize collective gains, without re­
sistance." Failure to accede is cause for and gives rise to termination.

Unified ownership of the assets of the two stages thus (I) preserves high­
powered incentives (rule 3), (2) provides for selective intervention (rule 4),
and (3) precludes costly haggling (rule 4). The last two features permit adap­
tive sequential decision-making economies to be realized by merging what
had previously been nonintegrated stages of organization.

Implicit in the argument is the assumption that the two stages are operat­
ing in a bilateral exchange relation with each other by reason of investments in

4Readers familiar with the recent examination of the costs of vertical integration by Sanford
Grossman and Oliver Hart (1984) will recognize that they, like I, trace these costs to incentive
impairments that attend unified ownership of successive stages. Their work on these mailers and
mine were contemporaneous, but I have nevertheless benefited from their treatment and specifi­
cally recommend it to those who wish to see these issues developed in a more formal way.

Despite similarities, their work and mine differ in the following significant respects: (I) they
ignore the very factors-asset malutilization; accounting contrivances-that I regard as central to
incentive distortions in firms; (2) they deny that internal and market organization differ in
auditing respects; (3) their "even-handed" insistence that high-powered (transfer pricing) incen­
tives apply in all ownership regimes asymmetrically denies adaptability advantages to integration
that weaker (e.g. cost plus) incentives coupled with unified ownership would support; and (4)
they disregard the bureaucratic consequences of internal organization. My discussion in this
section features asset utilization and accounting effects. Auditing differences are treated in
section 4. Salaried management in the preacquisition supply stage is the subject of section 3, and
bureaucratic features are addressed in section 5.

5This does not preclude consultation between the two divisions, thereby to settle upon
superior courses of action. In the event of conflict, however, the purchasing division's prefer­
ences are determinative.

transaction-specific assets. Such specificity can take at least four forms: site
specificity, physical asset specificity, human asset specifidiy-:-and dedicated
assets. Itwm"b[conven.rent here'toc~-;~;;iY- physical asset specifiCity.

Indeed, given rule 4 above, human asset speciJTclry"ls-effeCtTVeIy"rule,C
out. As developed more fully in Chapter 10, it is in the mutual interests of
firm and worker to,safeguard the employment relation against abrupt termina­
tion (by either party) wherever labor develops firm specific skills and knowl­
edge during the course of its employment. Accordingly, the rule do this/do
that or terminate is maladapted to the needs of the parties where firm-specific
human assets are considerable." The argument here therefore assumes that the
bilateral exchange relation is due entirely to a condition of physical asset
specificity. Rule 4 thus applies, whereunder failure to accede to any order to
adapt will be cause for termination. Upon realization that successor manage­
ments can always be brought in to implement change orders as requested, the
incumbent management always acquiesces."

Were this the end of the story, selective intervention with net gains
would presumably obtain. In fact, however, numerous measurement difficul­
ties stand in the way of implementing a merger agreement that is attended by
high powered incentives. Some of them operate to the disadvantage of the
buyer, some work to the disadvantage of the supplier, and others impose

losses on both.

2.1 Asset Utilization Losses

The former owner-manager of the supply stage becomes the manager of the
supply division upon sale of the supply stage assets to the buyer. The change
of status has immediate and serious incentive effects if the high-powered
incentive rules described above are employed. For ()ne thing, the manager

6Suppose that the physical assets at the supply stage are of a general purpose kind but that
the human assets display considerable specificity. The purchasing firm agrees to buy the physical
assets of the supply stage and advises the supply division that product will thereafter be traded
according to a transfer pricing rule; that the managers of the supply division will appropriate all of
the net receipts that this transfer pricing rule supports; and that the supply division will be
operated under the direction of the purchasing unit in the postacquisition period.

That last is a King Canute provision. Ownership of the physical assets is without content in
those circumstances. The human agents who embody the relevant asset specificity are the critical
units with which a deal must be struck. Given that those human agents are in a position to
bargain-and, indeed, will continue to bargain, given the high-powered incentives to which they
remain subject-they are scarcely subject to the purchasing unit's "orders" in any usual corn­
mand and control respect. Accordingly. common ownership of the physical assets of both stages
accomplishes precisely no adaptive gains whatsoever.

"Grossman and Hart (1984), in their interesting recent treatment of the limits of vertical
integration. proceed similarly. Unlike the studies referred to in section I, their analysis is
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who appropriates the net receipts associated with the supply division no
longer has the same incentives to utilize equipment with equivalent care and
to incur identical preventive maintenance. Since, by assumption, the
manager has no finn-specific human assets at stake, the manager behaves
myopically with respect to the enterprise. The object being to maximize
immediate net receipts, labor costs will be saved by utilizing equipment
intensively, and maintenance expense will be deferred to a successor manage­
ment. Having been paid for his assets upon giving up ownership status, the
manager of the supply division proceeds to run them into the ground and
leaves the finn to invest his augmented net receipts elsewhere.

To be sure, there are checks against asset abuses of both kinds. The new
asset owner may insist that certain utilization and maintenance procedures be
observed and furthermore monitor the supply division for compliance. Note,
however, that added monitorin9 costs-unneeded in the nonintegrated
state-have now been introduced. Additionally, reputation effects can deter
managers from behaving irresponsibly. These, however, are imperfect. Some
managers may shrug them off if the immediate gains are large enough and if
they cannot be required to disgorge their ill-gotten gains. (Swiss bank ac­
counts have attractive features in that respect.)

The upshot is that efficient asset utilization and the use of high-powered
incentives experience tensions in an integrated finn-tensions that do not
arise when the two production stages are independent. Contrary to the type of
selective intervention that I postulated in section I, the integrated finn cannot
wholly replicate outside procurement in "business as. usual" respects. In­
stead, there are unavaoidable side effects.

2.2 Accounting Contrivances

The price at which a supplier agrees to sell his assets to the buyer will vary
with the stream of net receipts that he projects in the post merger period.
Given the high-powered incentives described above, that stream will vary
with (I) revenues, (2) costs, and (3) continued employment.

One hazard is that the supplier will be "promised" a favorable net
receipt stream, hence accept a low price for transferring asset ownership, only
to learn to his dismay that his employment has been terminated. Suppose, out

genuinely comparative. They ascribe incentive limitations to firms. however, rather than examine
the underlying microanalytic factors responsible for those limitations.

of awareness of such a hazard, the supplier demands and receives a guarantee
of continued employment. Such guarantees accomplish little, however, if the
net receipts of the supply division can be altered substantially thr~ugh the
exercise of accounting discretion. Expropriation can then be accomplished by

indirection.
Net receipts can be squeezed in either or both of two ways. For one,

revenues can be reduced by cutting transfer prices. For another, cost imputa­
tions can be raised. The supply division is vulnerable in both respects.

Given the impossibility of comprehensive contracting, the transfer pric­
ing rule that is stipulated at the outset will necessarily be incomplete. So as to
correct against misalignments, prices will need to be reset periodically to
reflect changing circumstances. This can be done by consulting the market if
asset specificity is zero. Complications intrude, however, when even a slight
degree of asset specificity appears. Thus although the terms under which
product is traded between autonomous parties are disciplined by the credible
threat that the supplier will retire his specialized assets, rather than use them
to support the supplier's specialized procurement needs, if mutually accept­
able terms are not reached, the manager of the supply division in the inte­
grated finn does not have the same option.Ilf push comes to shove, the
physical assets are no longer his to retire (or, more generally, redeploy).
Employment guarantees notwithstanding, the manager of the supply division
can, if he refuses to accept the proposed terms, be brushed aside. (He is
simply "reassigned. ") Upon merger, therefore, the determination of transfer
prices has, in effect, become a decision for the purchasing division (which
now owns the assets of both parts) to reach unilaterally. T.!!.e hazar~_~-2.b­

vious~.~.P}tt: ~~.!!.<:.es to_t-'~5.-011.~~ary, ,prices ~ill be.,~~U~()~~)O squeeze
tIlenet receipts of the~!x.stll,ge.
- Cost detenTiination is problematic, moreover, whatever the degree of
asset specificity, Whereas each stage determines its own accounting practices
in the pre-merger regime, that is no longer pennitted-indeed, is wholly
implausible-upon merger. Instead, responsibility for the accounting rules
will be concentrated on the asset owner." Explicit agreements that limit ac­
counting discretion notwithstanding, the supply stage runs the risk that costs
will be reset to its disadvantage."

8These costs could be made subject to repeated bargaining in the ex post period. But that
defeats the notion thai governance costs are reduced by merger.

9Conceivably the courts can be employed to safeguard the interests of the supply stages in
transfer pricing and cost accounting respects. Plainly. however. this is a highly imperfect and
costly forum to which to appeal decisions of that kind. Note. moreover. that while spot prices can
be used to define transfer prices in the limiting case where k = O. a corresponding market
standard is not available to define cost imputations.
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The upshot is that the supply stage is better advised to discount very
heavily any promise that favorable net receipt streams are in prospect and to
realize its full bargaining advantage by extracting maximum asset valuation
terms at the outset-because a squeeze is in prospect thereafter. But there is
more to it. If the use of high-powered incentives in firms is inherently subject
to corruption, then the notion that the integrated firm can do everything that
the nonintegrated parts could accomplish is a fiction. Instead, the integrated
firm does better in some respects and worse in others.

2.3 Incentive Ramifications and 130

High-powered incentives in firms give rise to difficulties of two kinds: The
assets of the supply stage are not utilized with due care, and the net revenue
stream of the supply stage is subject to manipulation. Upon realization that
high-powered incentives in firms experience such disabilities, lower-powered
incentives are apt to be introduced instead. Were the supply stage manage­
ment to be compensated mainly by salary and become subject to periodic
monitoring (decision review, auditing, and the like), the supply stage would
have less need to be concerned with accounting chicanery, and the asset
owner's concern with asset dissipation would be lessened.

Low-powered incentives have well-known adaptability advantages.
That, after all, is what commends cost plus contracting. But such advantages
are not had without cost-which explains why cost plus contracting is em­
braced reluctantly (Williamson, 1967a). Our first explanation for why firms
do not everywhere supplant markets thus is that (I) firms cannot mimic the
high-powered incentives of markets without experiencing added costs; (2)
although recourse by firms to lower-powered incentives is thereby indicated,
that too comes at a cost; and (3) those added costs of internal organization are
not offset by comparative adaptability gains under circumstances where k =

0, since those are precisely the conditions under which the identity of the
parties does not matter, whence classical market contracting works well. The
net governance costs of acquiring an owner-operated supply stage are thus
positive where asset specificity is slight. A 13

0
> 0 condition thereby obtains.

More generally, the argument is this: Incentives and controls are adapted
to the attributes of each organizational alternative. To attempt to "hold the
rules as nearly constant as possible," on the theory that what works well in
one regime ought to apply equally to another, is thus mistaken. The powers
and limits of each form of organization must be discovered and respected.

2.4 Innovation

The foregoing makes no reference to innovation. Implicitly, product and
process innovations are unimportant. Transactions are moved from markets to
hierarchies as asset specificity builds up because the high-powered incentives
in firms operate as a disability when adaptations to stochastic or other distur­
bances are attempted in a tightly bilateral trading context.

How, if at all, is the assignment of transactions to markets and hier­
archies altered by the introduction of process or product innovations? Unfor­
tunately, the study of innovation is enormously complex (Phillips, 1970;
Nelson, 1984). Some large corporations maintain that innovation can be and
has been successfully bureaucratized: "We employ many people who, if left
to their own devices, might not be research-minded. Inother words, we hire
people to be curious as a group.... We are undertaking to ~atf:..research

capability by the sheer pressure of money." 10 As discussed in subsection 6.4
below, however, there appear to be some projects for which the use of high­
powered incentives elicits superior research results. How do nonintegrated
and integrated supply stages compare in supplying incentives for innovation?

The issues are many-sided. An obvious advantage of integration is that
research and development cooperation between stages may be easier to elicit.
But there are at least two incentive-impairing effects.

a. CAUSAL AMBIGUITY

As discussed in subsection 4.2, below, reasoning systems are expected to
behave in reasoning ways. Administrative boundaries are much easier to
breach than are market boundaries when demands for reason are expressed.

Thus if a.supply division in an integrated firm is largely but not wholly
responsible for the success (failure) of an innovative effort, it may be difficult
to concentrate the benefits (costs) in such a way as to reflect that condition. To
illustrate, suppose that the purchasing stage proposes that the supply stage
consider a· process or product innovation. Contrast the results if the supply
stage is integrated or independent and if the proposal is successful or not.
Assume in any event that the supply stage incurs nontrivial costs in conduct­
ing(he necessary research and development.

Ownership autonomy in the nonintegrated regime will serve to concen­
trate the net benefits of both failures and successes on the independent supply
stage. The uncorrupted use of high-powered incentives in firms would do the

l<Yfhe quotation is attributed to the research coordinator of Standard Oil of Ohio by Daniel
Hamburg (1963, p. (07).
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same. But whereas the requests of an independent purchaser are apt to be
dismissed should it ask for its "fair share" of the gains, an integrated pur­

chasing stage is much more likely to prevail in asking that its significant
contribution to the project be acknowledged. Not only does fairness dictate
that the rewards be shared, but to do otherwise would result in large compen­
sation disparities between the two stages. Those in turn would thereafter give
rise to invidious comparisons. Since the firm has the discretion to remedy the
disparities by administrative decision, and since to do otherwise poses severe
strains, the high-powered incentives of markets are apt to be compromised.

The ex post weakening of incentives for innovation does not, however,
come without cost. The management of the supply division will anticipate that
similar pressures will arise in the future-which is to say that, the rules
notwithstanding, high-powered incentives in firms are subject to degrada­
tion.!'

b. GENERAL OFFICE INTRUSION

Even if the division of benefits between supply and purchasing stages
could be decided objectively, there is serious doubt that an ex ante agreement
to distribute a pro rata share of the rewards will be respected. Instead, a
redistribution away from the operating parts in favor of the ownership is apt to
be effected by manipulation of the transfer pricing and cost accounting rules.

To be sure, the management of an independent supply stage also runs the
risk that the ownership will keep tWD sets of books. True performance results
could thus be disguised. The relevant question, however, is one of degree. If
integration ordinarily permits greater accounting discretion, which it arguably
does (see subsection 2.2 above), then the results of innovation are more easily
obfuscated in the integrated state.

Moreover, even if the ownership of an integrated firm were to resist
manipulation of that kind, high-powered incentives to innovate need not
obtain. The problem is one of information asymmetry/impactedness. If it is
very costly to prove that manipulation has not occurred, then, ownership
promises of good behavior notwithstanding, managers will be continuously
suspect that it will occur-in which case their incentives are unavoidably
impaired.

IISimilar arguments apply where a research and development project fails. Here the inde­
pendent supply stage bears the costs almost entirely. The buyer when asked to share simply
declines. By contrast. the integrated supply stage is apt to ask for and receive relief, After all, it
undertook the project at the purchasing stage's request. Ex post cost sharing between the inte­
grated stages will thus be ordered.

C. A PROVISIONAL MATCH

. d t' n of innovation plainly complicates the earlier-describedThe mtro uc 10 ,
. f transactions to markets or hierarchies based entirely on anassignment 0 ., . .

. ti n of their asset specificity qualities. Indeed, the study of economicexamma 10 • .. .
. . in a regime of rapid innovation poses much more difficult Issuesorgamzatlon I ..,

than those addressed here. Nevertheless, it may be instructive to examine a

narrow construction of the problem.
Thus consider a firm that has the need for the continuing supply of goods

and services that differ not merely in asset specificity respects but also in
terms of their innovative potential, where the latter has reference to the degree
to which a good or service is susceptible to cost-saving improvements. ~~e

earlier argument-that goods and services that are supported .by ~onspeclflc

assets will be procured in the market and that the balance shifts In favor of
vertical integration as asset specificity deepens-remains intact in circu~­

stances where the innovative potential is slight. Differences, therefore, If
there are any, are concentrated in the regime where innovative potential is

great. .
It is useful in this connection to distinguish between cost savings that arc

generic and those that are proprietary. Generic cost savings are ones th~t are
quickly recognized and easily imitated by rival suppliers. Patents, copynghts,
trade secrets, and the like afford little protection for these. Those that are
proprietary, by contrast, are ones for which the benefits of innovation can be

appropriated.
In principle, both generic and proprietary cost savings can be supporte.d

by assets of either nonspecific or ~pecific kinds. Easy imitation, however, IS
ordinarily associated with nonspecific investments. Accordingly, market pro­
curement of goods or services of the generic cost-saving kind will usually
pose little bilateral dependency or profit strain, whence market procurement is
normally indicated. The procurement of items for which cost savings are
proprietary, especially those that are supported by transaction specific assets,
is another matter.

The tension here is that while the buyer will want both to participate in
the benefits of innovation and to encourage supply stage investments of an
efficient (transaction specific) kind, the supplier's incentives to innovate
(which entails the realization of cost savings of a subtle, nonobvious, and
often noncomparable kind) will be diminished if the supply stage is inte­
grated. J2 A complex tradeoff situation is thus posed when the potential incen-

12The incentive limitations of large finns for rewarding innovation are suggested by the
following story in the Wall StreetJournal. May 15, 19~4. p. I:
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tive benefits are great and the transaction is characterized by substantial asset
specificity. New hybrid forms of organization may appear in response to such
a condition. (Innovative organizational forms in the semiconductor industry
are illustrative [Levin, 1982]. Although the discussion of hybrid forms in
Chapters 7 and 8 is apposite, the examples in subsection 6.4 below are closer
to the point. Much more study of the relations between organization and
innovation is needed.)

3. Acquisition of a Supply Stage in Which Ownership and
Management Are Separated

Suppose, arguendo, that vertical integration of the kind described above
experiences the incentive disabilities that are ascribed to it. It is nevertheless
noteworthy that the conditions described above are very special. In particular
I have assumed that ownership and management are joined in the preacquisi­
tion supply stage. What if that condition does not obtain?

Suppose that an independent supplier undergoes an ownership change
before an acquisition of the supplier is even contemplated. Suppose, in partic­
ular, that what had been a closely held, owner-managed firm becomes a
diffusely held firm in which none of the management has a significant equity
interest.

The hazards of using high-powered (net receipt) incentives to compen­
sate the management of this firm will be evident to owners and managers
alike. Owners will recognize the asset dissipation hazards, and managers will
be concerned that owners will retain influence over accounting, thus posing a
risk that net receipt realizations will be manipulated: When those conse­
quences are foreseen, high-powered incentives in this now diffusely owned

Cash awards for employee ideas grow in number and size of the top prizes.
Commerica Inc. will stan its Great Idea program July 5 to solicit money-saving tips from

workers. In a trial, it got 3,000 suggestions. Top prizes are $10,000. General Motors
recently doubled its top award to $20,000 and now includes some salaried employees.
Also, first-line supervisors can win up to $1,000 for ideas. Previously, such workers didn't
have incentives.

Pitney Bowes Business Systems raised its top prize to $50,ooe paid over two years from
$30,000 paid over three years. Ford Motor now allows groups of hourly :-vorkersinstead of
just an individual to win its top award of $6,000. Eastman Kodak paid $3.6 million 10

awards last year, up 8.7% from 1982, and figures it saves $16 million from the
suggestions.

In the overall scheme of things, however, these awards are peanuts. The big prizes for innovation
always accrue to entrepreneurship. The issues are nevertheless complicated. For a discussion, see
Williamson (1975, chapter 10).

firm will give way to incentives of a lower-powered kind. Salaried compensa­
tion will therefore obtain.

The critical question is whether, in view of the above-described changes
that attend the change in ownership of the premerger supply stage, merger
incurs any added costs. If it does not, then the acquisition by a purchasing
stage of a supply stage in which the ownership has already been sold off
would offer the prospect of gain without cost. The gains would presumably
take the same form as those ascribed to merger previously: Subgoal pursuit by
the supply stage management would be attenuated, so ~at coordina~ion b~­

tween the two stages would be accomplished more easily and effectively m
the postmerger period when common ownership obtains.

The firm size dilemma to which I referred at the outset would then be
restored with only a minor change. The puzzle would now read as follows:
Why are not all diffuseQ! awned production stagss placed under unified
~rship tb~eby to be organi~ and Qll'rated as on~ large 1!!:!!1.? Unless
undisclosed costs of merger are discovered, we are mainly back where we
started. Put differently, section 2 is an explication of the Berle and Means
problem and does not provide an explanation for limits on vertical integration
outside of that special context.

Unremarked merger consequences of three kinds warrant consideration.
For one thing, to observe that ownership and management are separated does
not establish that ownership is thereafter wholly lacking in control. Differen­
tial control effects within merged and nonmerged entities is thus one pos­
sibility. Second, the fact that managements in both pre- and postmerger
regimes are salaried does not necessarily imply that compensation is discon­
nected from net receipts. Finally, the possibility that integration affects the
internal politics of the corporation with systematic performance consequences
warrants scrutiny. The first two consequences are considered here. The third
is addressed in section 4.

3.1 Ownership Effects

The absence of continuous (hands-on) control permits those to whom decision
powers are delegated to exercise discretion. But a total absence of control is
not thereby implied. To the contrary, if ownership control is reasserted when
performance approaches or falls below threshold standards, then the relevant
questions are ones of thresholds and competence to intervene. Ceteris par.
ibus, weak standards imply greater opportunities for managerial discretion.
Ownership interests are commonly activated, however, before bankruptcy
becomes imminent.
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The issues here are akin to those that arise. in the M-form corporation,
where operating and strategic decisions are separated. Thus even if, as dis­
cussed in Chapter 11, middle managers are "ostensibly" free from oversight
during the operating interval, the absence of oversight should !lot be implied if
(1) strategic management can and does intervene when a crisis occurs-which
is to say, when the "essential variables" fall outside of prescribed limits­
and (2) the operating plans are periodically renegotiated (say, at annual bud­
get review intervals).

Albeit attenuated, the ownership bears a similar oversight relation to the
strategic management. The relevant comparative institutional question is
whether differential performance between integrated and nonintegrated re­
gimes arises on that account. The main difference, if there is one, is that
ownership oversight generally operates on more aggregate performance mea­
sures. Divisional performance thus generally escapes scrutiny. A tradeoff thus
obtains whereby ownerhip oversight at the divisional level is somewhat less
intensive in the integrated regime. The issues here, however, relate mainly to
the costs of bureaucracy and are treated more fully in section 4.

3.2 Contingent Compensation

The compensations of salaried managers and other employees who work for
wages are ostensibly disconnected from performance. That i~ superficial,
however, if in fact salaries are adjusted at contract renewal Intervals and
promotions are made with reference to past or promise~ performance. ~ore

generally, to model the employment relation entirely WIth reference ~o piece
ratelflat rate distinctions is warranted only if intertemporal reputation and
commitment features are absent (or are otherwise constant) across such classi­
fications. That is rarely the case.

a. SALARY

Assume that salary tracks reported net receipts with a lag. The question
then is whether the net receipts of the supply division are independent of the
pre- and postmerger status. One possible differenc.e is that the ~stmer~er

management of the supply division may be more subject to accountmg mamp­
ulation of reported net receipts than was the same management when the finn
was an independent supplier. If, as seems plausible, the managers in the
acquiring stage have a greater postmerger say over the accoun~ing proced~r~s,

then net receipts in the postacquisition period will be tilted In the acquiring
stage's favor. Transfer prices in the postmerger regime are apt to be (com­
paratively) distorted as a result.

b. PROMOTIONS

If promotions are made not on the basis of seniority, rotation, a coin toss,
or some other event over which the managers have no discretionary control,
then the way in which the promotion process operates in the pre- and
postmerger periods also warrants examination. Merger can effect promotions
in two respects: Promotions within the supply stage may be made on a differ­
ent basis as a result of the merger; and promotions out of the supply stage into
the management of the combined entity now become feasible. If the
postmerger promotion process becomes more highly politicized in either or
both of those respects, the fact of salaried compensation in both pre- and
postmerger regimes does not constitute incentive neutrality.

That managers playing in the larger (postmerger) game will conduct
themselves diffetently from their behavior in the smaller (premerger) game is,
'at very least, plausible. Thus whereas promotions might be expected to go to
those who presented themselves as effective advocates at the trading interface
in the premerger period, the advantage is more apt to accrue to those who are
effective conciliators postmerger. Chester Barnard's remarks are apposite:

The general method of maintaining an informal executive organization is so to
operate and select and promote executives that a general condition of com­
patibility of personnel is maintained. Perhaps often and certainly occasionally,
men cannot be promoted or selected, or even must be relieved, because they
cannot function, because they "do not fit," where there is no question offormal
competence. [1938, p. 224)

To be sure, efforts can be made to insulate the promotion process from
thoseeffects. For example, managers in the supply division might be advised
that they are ineligible for promotion to the general office. But such a policy
may be ineffective and/or ill-advised. Ineffectiveness will result if such pol­
icies are unaccompanied by credible commitments. Adverse side effects will
occur if such policies engender resentment. Beyond that, moreover, is the
question of whether, even if supply stage managers are denied advancement,
they are in a position to delay or even block the promotion of others.

The upshot is that promotion differences between the nonintegrated and
integrated regimes are unavoidable, If the promotional balance is tilted away
from merit in favor of politics in the process, which would appear to be the
likely result, incentive impairments in the postmerger condition will ob-
tao t3 • hi

In -In w ich event, the adaptive benefits that integration potentially af-
fords notwithstanding, integration is always attended by added costs. Selec­
tive intervention-gain without cost-is simply not a member of the feasible
set.

. I3The text emphasizes the negative politicizing consequences that a merger has on promo­
non This does not. however, exhaust the possibililies. Benefits can obtain if managers who
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4. The Costs of Bureaucracy

The costs of acquisition discussed in section 2 are mainly ones that will accrue
to any separation of ownership from control, merger-related or otherwise.
Although the costs of acquisition discussed in section 3 are not confounded in
ownership and control respects, they are also more speculative in nature and
are probably weaker in effect. The question thus arises as to whether there are
other costs of merger that have yet to be identified. In particular, are there
undisclosed "costs of bureaucracy" that obtain when successive production
stages are joined?

Philip Selznick contends that "the most important thing about [nonmar­
ket] organizations is that, though they are tools, each nevertheless has a life of
its own" (1949, p. 10). Instrumental intentions notwithstanding, formal
structures can "never succeed in conquering the nonrational dimensions of
organizational behavior" (Selznick, 1948, p. 25). Richard Scott summarizes
the argument as follows:

.IO)rganizational rationality is constrained by "the recalcitrance of the tools of
action": persons bring certain characteristics to the organization and develop
other commitments as members that restrict their capacity for rational action;
organizational procedures become valued ends in themselves; the organization
strikes bargains with its environment that compromise present objectives and
limit future possibilities. 1198 \, p. 9I)

What are the ramifications of such views for economic approaches to the
study of organization? One possible economic response is to regard the condi­
tions to which Selznick, Scott, and others refer as noise. Aberrations from
rationality are thus treated as error terms. A stronger response is to deny that
such behavior even exists. Neither is proposed here. Instead, an informed
economic approach to the study of organization will display an interest in and
thereafter make provision for all regularities of whatevlIF kiAd. If the behavior
m question is systematic, allowance can be made for it in making comparative
institutional choices and in organizational design respects. Thus, if some
forms of organization are less subject to bureaucratic distortions than others,
this will be taken into account in assessing alternative modes. Within modes
where distortions are especially severe, moreover, it may be possible to
mitigate such conditions by devising checks or organizational reforms.

otherwise have dead-end prospects are presented with new opportunities for advancement by a
merger.

The condition of premerger promotion prospects thus warrants scrutiny. Where they are
sharply circumscribed (the market for managers is poorly developed: the firm is growing slowly:
senior managers are far from retirement), a more sympathetic assessment of the effects of a
merger on managerial incentives is warranted.

By comparison with the market failure literature, the literature on bu­
reaucratic failure is relatively underdeveloped. The discussion here merely
attempts to identify some of the main life cycle features that beset internal
organization. As compared with market organization, internal organization
displays a differential propensity to manage complexity, to forgive error, and
to engage in logrolling.

4.1 The Propensity to Manage

A propensity to manage seems to characterize all forms of bureaucratic orga­
nization. To be sure, the public sector is widely thought to be especially
culpable in this respect-and probably is. Charles Morris captures the spirit in
his reference to "the cost of good intentions". What he characterizes as "the
new rationalist style in government" was based on "a confident optimism
that the most intractable problems would give way before the resolute assault
of intelligent, committed people" (1980. p. 23). But the same attitude also
characterizes the private sector (Feldman and March, 1981).

Actually, the propensity to manage has two parts rather than just one.
The part to which Morris refers is the instrumental propensjty: Decision­
makers project a capacity to manage complexity that is repeatedly refuted by
events. Although such a propensity is well-intentioned, problems regularly
tum out to be more difficult and/or managerial competence more limited than
managers ofcomplexity originally project (Perrow, 1983). Counterexamples to
the contrary notwithstanding, this is the main opinion.

.Th~ second type of propensity is more reprehensible. It is the strategic
propensity to use the resources of the organization to pursue subgoals. 'If, for
the reasons given in section 2, pecuniary incentives in firms are weaker than
those in markets, then political games and preferences have greater sway.
Efforts to tilt the organization, often through greater hands-on management,
commonly result.

Odysseus-type solutions are often attractive where ex ante resolve is
k~own' reg~larly to break down in the face of recurrent exigen­
c_~es/~emptatlons. Out of awareness that the call of the Sirens would be well­
nigh nresrstabte, Odysseus instructed that he should be bound to the mast. As
Jon Elster points out, "binding oneself is a privileged way of resolving the

pro~lem o~ ~eakness of will" (1979, p. 37). Such self-denial benefits can be
r~al.lzed within t~e firm if mergers for which the advocates can identify only
limited prospective benefits are refused. The uncounted, but nevertheless
predictable, costs attributable to the future propensity to manage will thereby
assuredly be avoided.
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4.2 Forgiveness

Systems of justice vary systematically with organization. Families are or­
dinarily presumed to have deep knowledge of the transactions that occur
between or impinge on the membership, to employ long time horizons, and to
be relatively forgiving. 14 Markets, in contrast, are presumed to' have less
knowledge of idiosyncratic circumstances, employ shorter time horizons, and
are relatively severe (unforgiving).

For the reasons given in section 5, internal organization enjoys com­
parative auditing advantages. Accordingly, the integrated firm has greater
capacity to reach informed decisions on the merits than do nonintegrated
trading entities. The confounding of risks and decisions, which complicates
market assessments, can thus be unpacked with greater precision and confi­
dence internally. In principal, therefore, internal asset managers can better
ascertain whether to continue funding a project than could the capital market.

But there are at least two further consequences. First, the prospect of
penalty can and often does elicit inordinate energies. The market is a severe
taskmaster. Unless escalator clauses have been expressly agreed to from the
outset, unexpected cost increases are absorbed rather than passed through
when transactions are mediated by the market. By contrast, unexpected cost
increases that occur in trades within the firm are apt to be negotiable. The
justification for such increases can be examined more fully within the firm,
and the hazards of misrepresentation are less severe than in the market. But
internal organization is thereby denied access to the supranormal energies that
the market is able to mobilize. It is unrealistic to expect that such efforts will
be expended if reasoned or plausible explanations can be advanced to support
the cost increases in question: Reasoning systems are expected to behave in
reasoning ways. (Academics, being the ultimate reasoners; are often unsuited
for administrative positions on that account.)

Second, the net benefit calculus employed by firm and market differ.
Indeed, a useful definition of forgiveness, at least for purposes of evaluating
commercial transactions, is whether "excuses" are evaluated strictly with
reference to a pecuniary net benefit calculus or not. As between the two, the
market is expected to employ a stricter pecuniary net benefit calculus than is
the firm. In this sense, it is less forgiving. A leading reason for this is that the
firm maintains greater separability among transactions with the market than it
can for transactions that are organized internally.

140f these three aspects, which are. all related, forgiveness is the most important and

distinctive.

It is thus easy for a firm to terminate a supplier of a good or service that is
supported by nonspecific assets (k = 0) at the first indication of failure. Were
this same transaction to be organized internally, however, the firm would
conduct an inquiry and consider second chances. Partly this is a manifestation
of the aforementioned auditing advantage of internal organization. But it is
also the case that the firm is unable to treat each internal transaction in a fully
separable way. In effect, internal transactions of the k=O kind benefit from an
association with other internal transactions for which k > O.

Thus whereas continuity of transactions of the latter kind is valued from
a pecuniary net benefit standpoint, the same is not true for the former. Firms
that internalize transactions of both kinds are unable, however, to treat each in
a fully discriminating way. A rational decision to "work things out" when
things go wrong for k > 0 transactions spills over and infects transactions of
the k = 0 kind. It is unacceptable, both to insiders and to interested observers,
for the firm to behave differently. Simple regard for human dignity demands
that due process be respected. Barnard's remarks about informal organization
are apposite: One of the purposes served by informal organization is that of
"maintaining the personality of the individual against certain effects of for­
mal organizations which tend to disintegrate the personality" (Barnard, 1938,
p. 122).

Thus whereas extreme market outcomes can be accepted as the luck of
the draw, administrative actions are interpreted by all of the affected parties,
including interested outsiders (associates, family, friends, and so forth), as
merit choices. That places a severe burden of due process on internal organi­
zation. A plausible case will not do; a preponderance of evidence is needed if
severe penalties are to be meted out. Out of awareness that they operate under
the protection of a norm of internal due process, individuals are able to exploit
the internal organization in minimum performance respects, and some do.

To be sure, the above described weakening of incentives applies strictly
to k = 0 activities. The possibility that a merit choice environment intensifies
incentives within the firm, as compared with the market, for k > 0 activities is
not denied. It suffices, however, for the purposes of the argument, that due
process spillovers are responsible for incentive attentuation for the k = 0
condition.

4.3 Logrolling

Again the issue is not whether internal organization experiences costs but
whether differential costs are incurred in moving from nonintegrated to inte­
grated status. I submit that internal operating and investment decisions are
more subject to politicization.
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Alvin Gouldner contends that the norm of reciprocity is as important and
universal as the incest taboo (1961). It finds expression throughout human

. society-across cultures and degrees of development and over time. Oppor­
tunities to give effect to reciprocity, however, vary with the circumstances. In
general those opportunities are greater within more highly integrated organi­
zations than in less. Moreover, those opportunities are apt to be given ex­
pression-which is a manifestation of the earlier described tendency for inter­
nal traders to be more accommodating than autonomous traders. This is not
necessarily a bad thing; the prospect of such accommodation is a factor that
weighs favorably in evaluating trades that are supported by specific assets.
The possibility that it will go beyond the objective merits to include reciprocal
managerial back-scratching is, however, a matter for concern and is appropri­
ately taken into account in the decision to internalize incremental transactions.

b. INVESTMENT RENEWAL BIASES

An internal procurement bias is supported by a number of factors. IS For
one thing, the internal supplier that produces mainly for internal uses may be
judged to be at a relative disadvantage in the market place. The internal
supplier may lack both the large and experienced marketing organization and
the established customer connections to which nonintegrated external sup­
pliers have access. In consideration of such conditions, and if fixed costs are
nonredeployable, a "preference" for internal procurement might seem appro­
priate-at least so long as the external price exceeds the variable cost of

internal supply.
This may be a specious argument, however, since the nonredeployability

of assets may easily be overstated (there may be a secondhand market for the
machinery in question) and individual equipment renewal decisions ought
eventually to be made with reference to the long-run viability of the internal
facility. Managers are notably reluctant, however, to abolish their own jobs,
even in the face of employment guarantees. The problems with such guaran­
tees are that while continued employment may be secure, assurances that
status will be maintained when a position is eliminated, and that promotion
prospects will not be upset upon removal from a known promotion ladder are
unenforceable. A preference for internal supply is thus to be expected and
may manifest itself by urging that each equipment replacement decision be
made serially, in semi-independent fashion. A fundamentally nonviable inter­
nal capability may be uncritically preserved in this way.

I~The discussion here is based on Williamson (1975. p. (19).

The main benefits of vertical integration, according to the transaction cost
economics point of view adopted here, take the form of governance rather
than production cost savings. They are discerned by examining the problems
that attend autonomous contracting when the parties to a trade are operating in
a bilateral exchange relation. The main costs of vertical integration are more
difficult to discover, however. They are plainly not of a neoclassical produc­
tion function kind. Neither are differential governance cost features trans­
parent. Analysis at a more microanalytic level is evidently needed.

That is an analytic inconvenience, to say the least-made all the more so
by the underdeveloped state of the bureaucratic failure literature. One pos­
sibility, when the economic realities do not line up with the analytic conve­
niences, is to pretend otherwise. Just as transaction cost reasoning and the
examination of microanalytic phenomena has helped to illuminate the factors
responsible for market failure, however, I conjecture that similar headway can
be made against the subject of bureaucracy if a concerted effort is made here

as well.
To be sure, undiscovered production cost features may appear that vitiate

the need for such an effort. Or unremarked contractual difficulties that attend
vertical integration may still emerge. I will be surprised, however, if the
principal limits to vertical integration turn out to have nonbureaucratic ori­
gins. A difficult road ahead is in prospect.

S. Low-Powered Incentives in Markets

A symmetrical treatment of economic organization will examine not merely
the strains that result when the high-powered incentives associated with mar­
kets are introduced into firms, but Will also consider whether the low-powered
incentives employed by firms ,can be introduced without strain into markets.
The latter question is the matter of concern here.

Assume, for the purposes of this section, that the innovative tensions
discussed in 2.4, above, are slight. Assume further that the amount of phys­
ical asset specificity at the supply stage is great. Integration is thus the indi­
cated form of organization.

Suppose, as a consequence of the factors discussed in subsections 2. I
and 2.2, that the integrated firm decides to transfer product between divisions
on the cost plus terms. The supply division thus accedes to requests from the
procurement division that it adapt the quantity or quality of the product
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without resistance. Iii Lest costs be permitted to escalate or economizing op­

portunities go unnoticed or be forgone, however, the supply division is peri­

odically reviewed in cost and decision respects. Suppose, arguendo, that the

resulting performance is judged to be satisfactory.

If such low-powered incentives coupled with periodic auditing have

advantages in firms, why not replicate the same with markets? That is a

different way of putting the question that I posed at the outset-only here the

question is wh~Ube marketll'plicate tbe firm? It will be useful to address
the question by examining the following more operational statement of the
problem: What are the consequences of cost plus contracting between autono­

mous firms?
Interfirm and intrafirm cost plus contracting differ in at least two signifi­

cant respects.' Both arc related to the fact that an autonomous firm has an

added degree of freedom that an integrated division does not: "It c;n take its

assets and flee. The first difference "is that an independent supplier has an

incentive to incur costs for strategic purposes that the internal supply division

did not. The second is that interfirm auditing cannot be presumed to be as

effective as intrafirm auditing.
The strategic difference is this: The independent firm has a stronger

incentive to make investments for which reimbursements can plausibly be

claimed-in plant and equipment and in human capital-if they give it an

added capability to compete for other business. To be sure, both external

supplier and the internal supply division can be advised (and may agree) that

they are to supply exclusively to the needs of the procurement division. But

enforcing such a provision against an independent supplier is apt to be much

more difficult. Court ordering is much less effective than administrative fiat in

effecting preferences on these matters. 17

It is sometimes argued that interfirm and intrafirm- audits are indis­

tinguishable. Thus Sanford Grossman and Oliver Hart "assume that integra­

tion in itself does not make any new variable observable to both parties. Any
audits which an employer can have done of her subsidiary are also feasible

when the subsidiary is a separate company" (1984, p. 5). I submit that there

are reasons to believe otherwise. Specifically, market and internal organiza­

tion differ in "informal organization" respects. Chester Barnard put the

argument as follows:

Since the efficiency of organization is affected by the degree to which individuals
assent to orders, denying the authority of an organization communication is a

16This oversimplifies. The supply division will resist cutbacks, lest it drop below some
minimum viable level of activity and be shut down altogether.

17Firms do, after all, breach contracts, and courts are often loath to enforce exclusive
dealing agreements between firms. But courts would not ordinarily deign to deal with a firm's
internal decision to supply exclusively to its uwn needs.

threat to the interests of all individuals who derive a net advantage from their
connection with the organization, unless the orders are unacceptable to them
also. Accordingly, at any given time there is among most of the contributors an
active personal interest in the maintenance of the authority of all orders which to
them are within the zone of indifference. The maintenance of this interest is
largely a function of informal organization. [1938, p. 169]

Although Armen Alchian does not make reference to informal organization,

he nevertheless acknowledges that' 'anyone vulnerable to [a] threat of loss [if

the coalition is impaired] will seek to preserve not only the coalition but also

to reduce the possibility of that threat from the other members of the coali­

tion" (1983, p. 9). If a stronger mutual interest in organizational integrity can

be presumed among members of an integrated organization than would exist

between independent trading units-because their destinies are more closely

tied in the former than in the latter case-then internal auditors can expect to

receive greater cooperation, including even hints as to where the "dead
bodies lie," than can be presumed when auditing across an autonomous

ownership boundary is attempted. t8
Indeed, the external auditor can ordinarily anticipate only perfunctory

cooperation. Since if "our" costs are disallowed then "our" profits will

decline and "our" viability may be jeopardized, the employees of the inde­

pendent supply stage will engage in cost justification and cover up.

To be sure, divisions also engage in obfuscation and cover-up against

internal auditors. Division managements cannot, however, take the physical
assets they have accumulated through cost overruns and flee. Termination

with and without assets makes a difference. If, therefore, heads must roll in an

integrated division where cost excesses have become great, and if guilty and

innocent in these circumstances go down together, then it is easy to under­

stand how t~o.se who are not implicated in malfeasance will collaborate early
and actively with internal auditors.

The upshot is that cost plus contracting in markets cannot be presumed to

be identical to cost plus contracting in firms. Transferring a transal<.lWn..out of

~~~~}1.'3.~!!H9..t!le..JJP.!~~~.~~ref.p.r~~illJ:4i<:Ii:;;~~~.QQ~h;;edcost plus
terms but ~ill, ,0st~al;L~ <JUGnQcd ~nti¥e..oaJld.goYeI"1#l.ll~~ ;e~fign~~

--r11fs'repeats the argument advanced earlier: Incentives~nd go~'emance
structures that are observed to work well in one organizational milieu do not

. '"I do not, however, mean to suggest that internal audits are unproblematic, As thc so­
ciologists have repeatedly observed and reported, internal auditing is subject to corruption
(Dalton,. 1957; Granovetter, forthcoming). But these same sociologists fail tooffera comparative
perspect~ve. Thus although It IS Instructive to know that internal organization is flawed, it is
equally Important to know whether the flaws are remediable ur nul. If all the relevant organiza­
tional alternatives are equally or more severely flawed, theobservation that internal audits are
Imperfect lacks comparative institutional significance.
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transfer uncritically to others. To the contrary, organization form, incentive

instruments, and governance safeguards must be derived simultaneously.'?

6. Illustrative Examples

Evidence on the incentive limits of firms is not well developed. For one thing,
firms are understandably chary of admitting administrative strains that may be
interpreted as managerial failures. Additionally, the incentive limits of firms
has eluded analytic scrutiny. There is simply no place, within the production
function framework in which a profit maximization objective is prescribed,
for incentive limits to appear.

The six examples discussed below are merely suggestive. At best they

confirm that all the incentive limits discussed so far find real world counter­
parts. But a much more systematic development of the relevant microanalytic
data is needed.

6.1 Inside Contracting

The use of high-powered incentives in firms was attempted in New England

manufacturing firms at the tum of the century. What has been referred to as
the inside contracting system has been described as follows:

Underthe system of inside contracting, the management of a firm provided floor
space and machinery, supplied raw material and working capital, and arranged
for the sale of the final product. The gap between raw material and finished
product, however, was filled not by paid employees arranged in [a] descending
hierarchy ... but by [inside) contractors, to whom the production job was
delegated. They hired their own employees. supervised the 'work process, and
receiveda [negotiated) piece rate from the company. [Buttrick. 1952, pp. 201-2)

As I have discussed elsewhere, the inside contracting system was beset
with a number of contractual difficulties (Williamson, 1975, pp. 96-97):

I. Equipment was not utilized and maintained with appropriate care.
2. Process innovations were (a) biased in favor of labor-saving. as

against material-saving, innovations and (b) regularly delayed until

after contract renewal terms had been reached.

3. Incentives for product innovation were weak.

19To extrapolate theeventual convergence ofcapitalist andsocialist enterprise because they
already display strong commonalities is, therefore. unwarranted. Equally importanl is that each
mode has displayed and will continue todisplay distinctive features. thetransfer of which. even if
feasible. experiences strain.

4. Contractor incomes were sometimes thought to be excessive in rela­
tion to those of the capitalist, in which event the capitalist sought

redress at contract renewal intervals.

Inside contracting can thus be regarded as an effort to implement rules I
through 4, as described in section 2 above, the main difference being that the
inside contractor could be replaced not at will but only at contract renewal

intervals. This imaginative effort to preserve high-powered incentives in firms
presumably encouraged economizing on variable costs. But those same high­
powered incentives also evidently gave rise to asset tnalutilization and were

responsible for distortions in the innovation process. Interternporal income

strains between capitalist and contractor also appeared. Those (and perhaps
other) disabilities are presumably responsible for the demise of inside con­

tracting, although vestiges of that form of organization continue in the con­
struction industry, where, however, work is done on a project rather than on a

continuing supply basis (Eccles, 1981).

6.2 Automobile Franchise Dealership

Recall Alfred P. Sloan's explanation (see Chapter 5, section 4) for why the
automobile manufacturers did not integrate forward into automobile sales and
service but used franchises instead. A principal complicating factor was the
trade-in. Many hundreds of thousands of such transactions needed to be
negotiated at geographically dispersed locations. Considerable judgment was
evidently required to assess the highly variable quality of the cars presented
for trade-in. A generous used car valuation would help to sell new cars, but a
net loss would be recorded upon resale of the traded item. An undervaluation
of an automobile proposed in trade would not meet the market and thus would
not move new autos.

To be sure, the automobile manufacturer could insist that every transac­

tion be split into two parts: The owner of a used car would strike his own best

deal elsewhere and use the proceeds to buy a new car. The sale of the new car

would then be more of what Sloan referred to as "an ordinary selling proposi­

tion" rather than a' "trading proposition" (1964, p. 282). But inasmuch as

large numbers of customers were evidently attracted to bilateral trade. the
relevant question was how to respond. Sloan explains that managers in large
firms lack the "knack" for trading, but I submit that the fundamental diffi­

culty resides in the incentives of the large, managerially controlled enterprise.

Supervisors and salesmen in such an organization lack confidence that they

will fully appropriate the gains when highly profitable deals are struck. And

those same supervisors and salesmen cannot be held fully accountable if
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losses are incurred (firing them is an imperfect solution if employees can

secure employment elsewhere without bearing a full reputation-effect penal­
ty). A means by which to concentrate incentive effects more effectively is

evidently needed. That, rather than the incapacity to support the knack of
trading, is what explains the franchised dealership response.

6.3 Acquisitions. Incentives, and Internal Equity

Tenneco, Inc., is the nation's largest conglomerate. Its employees number
almost 100,000 and its annual sales exceed $15 billion. Tenneco acquired
Houston Oil and Minerals Corporation late in 1980. Houston was a relatively
small company with pre merger sales of $383 million, 1,200 employees, and
an aggressive reputation for oil exploration.

In hopes of retaining Houston's experienced oil exploration people, Ten­
neco offered special salary, bonuses, and benefits that others at Tenneco did
not enjoy. Tenneco also "agreed to keep Houston Oil intact and operate it as
an independent subsidiary" rather than consolidate the new acquisition (Get­
schow, 1982, p. 17).

Despite initial enthusiasm, Houston's managers and its geologists, geo­
physicists, engineers, and landsmen left in droves during the ensuing year.
One complaint was the excessive bureaucratic delays in getting the compensa­
tion package defined (Getschow, 1982, p. 17). There were also bureaucratic
restraints: As Tenneco's vice president for administration observed, "We
have to ensure internal equity and apply the same standard of compensation to
everyone" (Getschow, 1982, p. 17), which is to say that the differential
treatment could not be sustained. By October 1981 Tenneco "had lost 34% of
Houston Oil's management, 25% of its explorationists, and, 19% of its pro­
duction people, making it impossible to maintain it as a distinct unit" (p. 17).
The offers by independent producers, which evidently have fewer or different
burdens and .restraints, of "stock options, production bonuses and, es­
pecially, royalty interests in the oil they discover-[incentives I that the ma­
jors have been unwilling or unable to offer to match" (p. I) were principally
responsible for the unraveling. Despite their best efforts, large firms are not
always able to replicate small firms in all relevant respects.

6.4 Hybrid Modes

One way of joining large and small firms in the innovation process is this:
Concentrate the initial development and market testing to be performed by

independent inventors and small firms (perhaps new entrants) in an industry,
the successful developments then to be acquired, possibly through licensing
or merger, for subsequent development by a large multidivisional firm. But
that is not the only systems solution permitting high-powered incentives to be
concentrated at the early innovative stages of the R&D process. A recent
Business Week report on how to "tap innovations created at small com­

panies" begins as follows:

In 1982, RamtekCorp. wantedto add an advanced graphicsmachineto its line of
computerperipherals. Despiteits hefty research and development budget-near­
ly II % of sales, well above its industry's average-s-the Santa Clara (Calif.)
company decided againstdevelopingthe systemon its own. Instead, it funneled
$2 million into DigitalProductions Inc., of Los Angeles, which had a big lead in
the technology. But this was no acquisition. Rather, Ramtek invested in the tiny
compariy specificallyso Digital would develop the software for a powerful new
imaging system that Rarntek now expects will be a big success.

Ramtek's experience represents an Important shifl in the way established
companies are lapping the lechnology of smaller, entrepreneurial ones. In the
past, big companies typically bought up little ones when they wanted their
expertise. But in many cases, the acquiringcorporations mismanaged their new
propertyand lost the very people and creativeenvironment that attractedthem in
the first place. [Business Week. June 25, 1984, p. 40]

The report subsequently goes on to observe that such arrangements are
increasing rapidly, from 30 in 1980 to 140 in 1983-"established firms,
although strong in both long-term research and marketing clout, are finding
out they are better off relying on entrepreneurial companies for nearer-term
innovations" (p. 41). As General Motors explained of its purchase of II
percent of Teknowledge in 1984, "If we purchased such a compaq)' o!!lrigb t ,

we would kill the goose that laid tile golden egg" (p. 41).
To be sur;'-such partial ownersfijppOSTIicins'are not without hazards. It is

nevertheless fnstructive that, at least for many projects that do not require an
enormous research commitment, large companies are becoming increasingly
aware that the bureaucratic apparatus they use to manage mature products is

, less well-suited to supporting early stage entrepreneurial activity. Hybrid
forms of organization result.

6.5 Auditing Limits of Interfirm Organization

The experience of the railroads in the late nineteenth century is germane. As
reported by Alfred Chandler, Jr. (1977), efforts by the railroads to effect

interfirm coordination regularly broke down. Informal alliances gave way to
federations, which in tum were supplanted by merger. Among the many
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problems with which the federations had to contend were "false billing re­
garding weight or amounts shipped or distances sent and improper c1assifica- .

tion of freight moved" (Chandler, 1977, p. 141). Auditing checks were

attempted, but the unenforceability of cartel agreements encouraged con­
tinued defection (pp. 141-44).

Cartel experience in the telegraph industry ran a similar course. Limited
cooperative arrangements in the 1850s proved ineffective. Market division
was then attempted by creating six operating regions, with one company
assigned to each. Business was pooled where the lines overlapped, but imple­
mentation problems arose. The six firms were reduced first to three and then,
in 1866, to a single company, Western Union (Chandler, 1977, p. 197).

Manufacturers in the 1870s and 1880s used trade associations to devise
"increasingly complex techniques to maintain industrywide price schedules
and production quotas" (Chandler, 1977, p. 317). When those failed, the
manufacturers resorted to the purchase of stock in each others' companies,
which "permitted them to look at the books of their associates and thus better
enforce their cartel agreement." But they could not be certain that the com­
pany accounts to which they were given access were accurate. As with rail
and telegraph, effective control required the next step, merger (Chandler,
1977, pp. 317-19). Auditing limits were evidently a contributing factor.

6.6 Socialist Enterprise

Internal organization in socialist firms likewise experiences strain when asked
to deliver on promises of high-powered incentives. Branko Horvat reports the
following incident:

. there was a Computer Center that could not cover its costs. We decided to
introduce an incentiveschemewhereby the members of the center would share in
all positive and negative differences in business results compared with those of
previous years. Improvement did not appear very likely and, in any case, thc
incentive differences were very modest. The new managerof the center turned
out to be an exceptionallycapable man, however, and at the time of the annual
businessdebate. the center could boastof phenomenal improvements. Insteadof
giving full recognition to what had been achieved. the councildecided to ignore
its own decisionof a year earlier, proclaimed the incentive scheme inapplicable.
and distributed the surplus in an arbitral')' fashion.... We did not know they
could do so well, was the [explanation]. and it cannot be tolerated that they
shouldearn more than others. The center lapsed into lossesagain. 11982, p. 256J

The incident is noteworthy in two respects. For one thing, b~th socialist
and capitalist managers are evidently responsive to pecuniary Incentives.
Exhortation can he helpful in both (indeed, may be wholly adequate in some

circumstances), but the realization of potential cost savings is sometimes
promoted by the introduction of high-powered incentives. Second, both so­
cialist and capitalist firms are known to renege if the savings realization/profit
participation from high-powered incentives is "excessive." Put differently,
both socialist and capitalist "promises" need to be backed by credible com­
mitrnents of the kinds discussed in Chapters 7 and 8.

7. Concluding Remarks

Why can't a large firm do everything that a collection of small firms can do
and more? The basic argument of this chapter is this: Selective intervention,
whereby integration realizes adaptive gains but experiences no losses, is not
feasible. Instead, the transfer of a transaction out of thc market into the firm is
regularly attended by an impairment of incentives. It is especially severe in
circumstances where innovation (and rewards for innovation) are important.
But it appears in all transactions of the non-Nirvana kind to which Austin
Robinson (1934, p. 250) made early reference. The market is a marvel,
therefore, not merely because of its remarkable signaling properties (under the
requisite preconditions), but also because of its remarkable capacity to present
and preserve high-powered incentives.

Although the argument is especially transparent in the case where a
preacquisition owner-manager is reduced to mere manager status upon ac­
quisition, incentive consequences also attend mergers in which preacquisition
managers hold no significant ownership position. The problem in the former
case is that postmerger efforts to preserve high-powered incentives give rise to
distortions and are apt to be corrupted, as a consequence of which low­
powered incentives are instituted in their place. The problem in the latter case
is that even low-powered (salaried) compensation schemes have contingent
reward features in both payment and promotion respects. Those are likewise
subject to impairment in the postacquisition condition.

Efforts to "hold incentives constant," thereby to effect incentive neu­

trality, thus tum out to be delusional. The problem is that none of the follow­
ing is costlessly enforceable: promises by division managers to utilize assets
with "due care"; promises by owners to reset transfer prices and exercise
accounting discretion "responsibly"; promises to reward innovation in "full
measure"; promises to preserve promotion prospects "without change"; and

agreements by managers to "eschew politics." Internalizing the incremented
transaction leads to incentive disabilities in all of those respects, and as a

consequence transactions are apt to be organized in an altogether different
way upon merger.
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Thus although it is useful to think of markets and hierarchies as alter­
native modes with many common features. it is also essential to recognize that
distinctive strengths and weaknesses are associated with each. Both incentive
and governance features have to be acknowledged. As compared with internal
transactions, market mediated transactions rely more on high-powered incen­
tives and less on the administrative process (including auditing) to accomplish

the same result.

CHAPTER 7

Credible Commitments I:
Unilateral Applications

The transactions of interest in this chapter and the next are those supported by
nontrivial investments in specific assets. Although integration (unified
ownership) of successive stages has the ex post contractual advantages as­
cribed to it in earlier.chapters. the advantages do not come without a cost. For
one thing, economies of scale or scope may be sacrificed upon removing
transactions from markets and organizing them internally. (Recall that the
asset specificity switchover value, k. is one where the advantages of the
market in production cost respects is just offset by the disadvantage of the
market in governance cost respects.)! Also, as discussed in Chapter 6, inter­
nal organization experiences serious incentive and bureaucratic disabilities.

The integration decision is thus beset by tradeoffs. In consideration of
those, might it be possible to craft intermediate structures, located between
discrete market contracting at the one extreme and hierarchical organization
on the other, whereby the hazards of bilateral contracting are attenuated with
less severe sacrifices in the aforementioned incentive and scale/scope econo­
my respects? Put differently, can the parties to a bilateral trade create credible
commitments, whereby each will have confidence in trading with the other,
such that (expressed in terms of the contractual schema set out in Figure 1-2)

the transaction is moved from node B to node C?

'See Figure 4-2 in Chapter 4.
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My analysis of these matters assumes that there are many qualified

suppliers at the outset and that suppliers are risk neutral, hence will produce to

any contract whatsoever for which an expected breakeven result can be pro­

jected. Suppliers are furthermore assumed to be farsighted. The differential

hazards of breach that arise under different investment and contracting sce­

narios are thus recognized. Given that suppliers assess contracts in this way,
buyers choose the contractual terms that besf suit their needs. Posing the
issues this way discloses that the parties' have a mutual interest in forging an
exchange relationship in which both have confidence. More generally, the
analysis illustrates the pitfalls of focusing on either the ex ante or the ex post
conditions of contract. Instead, contracts need to be assessed "in their

entirety. "
The merits of the legal centralism versus private ordering approaches to

contract, which were briefly discussed in Chapter 2, are developed more fuliy
in section I. Credible commitments are examined in section 2. The hostage
model is set out in section 3. Problems of engaging the supplier are treated in
section 4. Applications to unilateral trading are sketched in section 5. The
Schwinn case is interpreted in section 6. Applications to bilateral trading are

developed in the next chapter.

1. . Private Ordering

As indicated earlier, the legal centralism tradition maintains that the courts are
well suited for administering justice whenever contract disputes arise. If few
cases are brought to the courts for disposition, that is only because contracts

are carefully drawn and/or because the law of contract is fully nuanced and
the relevant facts are easy to display. Litigated disputes rarely arise, because

the parties can anticipate their disposition and will quickly effect settlement
themselves. The exceptions-that is, the cases that appear in court-merely

prove the rule that court ordering is efficacious.
The private ordering approach disputes that view. It maintains instead

that contracts should be regarded as framework and as a basis for ultimate
appeal (Llewellyn, 1931). All contracts, but especially long-term contracts,

are incomplete and imperfect documents. Consider the following "general

clause" that appears in the thirty-two-year coal supply agreement between the

Nevada Power Company and the Northwest Trading Company:

It is the intent of the Parties hereto that this Agreement, as a whole and in all of
its parts, shall be equitable to both Parties throughout its term. The Parties
recognize that omissions or defects in thc Agreement beyond control of the

Parties or not apparent at the time of its execution may create inequities or
hardships during the term of the Agreement, and further, that superveningcondi­
tions, circumstances or events beyond the reasonable and practicable control of
the Parties, may from timc to time give rise to inequities which imposeeconomic
or ~ther hardships upon one or both of the Parties. In the event an inequitable
condition occurs which adversely affects one Party, it shall be the joint and equal
responsibility of both Parties to act promptly and in good faith to determine the
action required to cure or adjust for the inequity and effectively to implement
such action. Upon written claim of inequity served by one Party upon the other,
the Parties shall act jointly to reach an agreementconcerning the claimed inequity
within sixty (60) days of the date of such written claim. An adjusted base coal
price that differs from market price by more than ten percent (10%) shall con­
stitute a hardship. The Party claiming inequity shall include in its claim such
information and data as may be reasonably necessary to substantiate the claim
and shall freely and without delay furnish such other information and data as the
other Party reasonably may deem relevant and necessary. If the Parties cannot
reach agreement within sixty (60) days the matter shall be submitted to arbitra­
tion.11980, Pi>. 1O-11]

Unlike a comprehensive contract, this contract contemplates omissions,
drafting defects, and unanticipated contingencies. Contrary to legal cen­
tralism, bilateral and trilateral (arbitration) efforts will be used to settle dis­
putes rather than have immediate recourse to court ordering.

Hobbes's interesting discussion of oaths and promises in The Leviathan
is pertinent:

The force of words, being, as I have formerly noted, too weak to hold men to the
performance of their covenants; there are in man's nature, but two imaginable
helps to strengthen it. And those are either fear of the consequence of breaking
their word; or a glory, or pride in appearing not to break it. The latter is a
generosity too rarely found to be presumed on, especially in the pursuers of
wealth, command, or sensual pleasure; which are thegreatcst part of man­
kind. . . . So that before the time of civil society ... there is nothing can
strengthen a covenant of peace agreed on, against the temptations of avarice,
ambition, lust, or other strong desire, but the fear that invisible power, which
they every one worship as God; as fear as a revenger of their perfidy. [Hobbes,
1928, pp. 92-93)

Accordingly, Hobbes concluded that "there must be some coercive power, to

compel men equally to perform their covenants" (1928, p. 94). That legal

centralism solution has had widespread appeal to many lawyers and social
scientists. Jerold Auerbach's recent examination of the incapacity of private
parties to order their affairs effectively is illustrative.

Auerbach observes that the "success of non-legal dispute settlement has

always depended on a coherent community vision" (1983, p. 4). Although

religious communities provided the necessary coherence within early colonial
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settlements in America, recourse to litigation in the courts became common
and permissible as religious intensity waned (p, 5). The fundamental dilemma
is that the benefits of individualism to which Americans aspire are realized
only by relying extensively on the "legal system" (pp. 10, 146).

Auerbach nevertheless acknowledges that "business interests" may be
an, exception. The communitarian' value that he ascribes to business is "a
community of profit. ... Selfish and secular to the core, they nevertheless
have emerged among the most persistent American defenders of alternative
dispute settlement" (1983, p. 6). He thus records the paradox that "the
pursuit of self-interest and profit generated its own communitarian values,
which commercial arbitration expressed. The competitive individualism of
the marketplace was checked by the need for continuing harmonious relations
among men who did business with each other" (p. 44).

The paradox to which he refers derives from the view that private order­
ing is possible only if supported by communitarian values, which values are
presumed to be alien to a business relationship. Assuming that the term
"communitarian" is given its ordinary signification, such baggage is both
unneeded and unhelpful. The study of economic organization is better served,
I submit, by focusing on the purposes served. As Philip Wicksteed put it

Weenter into business relations with others, not because our purposes are self­
ish, butbecause thosewithwhomwedealare relatively indifferent to them....
There is surely nothing degrading or revolting to our higher sense in this fact of
our mutually furthering each others purposes because we are interested in our
own, ... [The nexus of exchange) indefinitely expands our freedom of com­
bination and movement; for it enables us 10 form one set of groups linked by
cohesion of [diverse) faculties and resources, andanother setof groups linked by
community of purpose, without having to find the "double coincidence" which
would otherwise be necessary. [Robbins, 1933, pp. 179-80)

Extensive recourse to private ordering is hardly a paradox if the limits of
contract and of the courts are recognized from the outset and if the issues of
organization are posed comparatively. Inasmuch, moreover, as the benefits of
"continuing harmonious relations" to which Auerbach refers are not unique
to business but apply to organizations of all kinds, while the limits of courts
for dealing with complex problems are everywhere severe, greater attention to
the ways by which conflict is mitigated ex ante and to the range of formal and
informal devices by which disputes are settled ex post is needed. The pos­
sibility that "credible commitments" playa larger role in the making and
execution of contracts than has hitherto been recognized is among the matters
that warrant study.

2. Credible Commitments

2.1 Commitments'versus Threats

Credible commitments and credible threats share this common attribute: Both
appear mainly in conjunction with irreversible, specialized investments. But
whereas credible commitments are undertaken in support of alliances and to
promote exchange, credible threats appear in the context of conflict and
rivalry.? The former involve reciprocal acts designed to safeguard a rela­
tionship, while the latter are unilateral efforts to preempt an advantage.
Efforts to support exchange generally operate in the service of efficiency;
preemptive investments, by contrast, are commonly antisocial. Both are
plainly important to politics and economics, but the study of credible commit­
ments is arguably the more fundamental of the two.

Interest in credible threats is much more widespread, and the credible
threat literature is more fully developed,3 ho~ever, than is the interest and
economic literature dealing with credible commitments. The disparity is con­
sistent with the treatment accorded to each in Thomas Schelling's classic
essay (1956) on bargaining, where the main emphasis is placed on tactics by
which one party can realize an advantage in relation to a rival by credibly
"tying one's hands." But Schelling .also, albeit briefly, addresses the matter
of promise. He observes in this connection: "Bargaining may have to concern
itself with an 'incentive' system as well as the division of gains" (p. 300) and
adds in a footnote that the exchange of hostages served incentive purposes in
an earlier age (p. 300, n. 17).

That the study of credible commitments has been relatively neglected is
explained by the aforementioned assumption, common to both law and eco-

211 should benoted that J use the terms threat and commitment differently from Curtis Eaton
andRobert Lipsey (1981). They distinguish between empty and credible threats and use the term
commitment torefer tothc latter. J submit that the language ofrivalry iswell served byreference
tothreats; and I suggest that the term commitment bereserved todescribe exchange. Thus both
credible and noncredible commitments are distinguished inevaluating exchange.

Alliances complicate matters in that they are organized in relation to another party. That
could bewholly beneficial. but itneed not be. Thus suppliers could form analliance inrelation to
buyers. with possible antisocial results. Credible commitments that simultaneously support ex­
change and promote alliances thus sometimes pose tradeoffs.

3Recent applications within economics involve investments in specific capital undertaken
for the purpose of impeding new entry (Dixit. 1979. 1982; Eaton and Lipsey. 1981; Schmalcnsee,
1981). For discussion of reputation effects and quasi-credibility in the economics literature. see
David Kreps and Robert Wilson (1982). Paul Milgrom and John Roberts (1982). and Chapter 14
herein.
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nomics, that the legal system enforces promises in a knowledgeable, sophisti­

cated, and low-cost way. Albeit instructive, this convenient assumption is

commonly contradicted by the facts-on which account additional or alter­

native modes of governance have arisen. Bilateral efforts to create and offer

hostages are an interesting and, as it turns out, economically important il­

lustration. Absent a recognition of and appreciation for the merits of private

ordering, the suggestion that hostages are used to support contemporary ex­
change is apt to be dismissed as fanciful. 1 submit, however, that not only are
the economic equivalents of hostages widely used to effect credible commit­
ments, but failure to recognize the economic purposes served by hostages has
been responsible for repeated policy error.

To be sure, pure private ordering is extreme. As Robert Mnookin and

Lewis Kornhauser put it, private ordering invariably operates in "the shadow
of the law" (1979).4 As between contracting fictions, however, the private

ordering fiction is at least as instructive as is that of legal centralism. Indeed,

for purposes of studying transaction cost issues, it is more so. (A more
balanced view, however, will make shadow of the law provisions.)

2.2 Self-enforcing Agreements

Lester Telser characterizes a self-enforcing agreement as one which, if "one
party violates the terms the only recourse of the other is to terminate the
agreement" (1981, p. 27). Contrary to legal centralism, the courts and other

third parties are assumed away. Benjamin Klein and Keith Leftler are explicit
on this: "IW[e assume throughout . . . that contracts are not enforceable by
the government or any third party" (1981, p. 616). Commercial contract law
in late-nineteenth-century Taiwan evidently approximated this condition
(Brockman, 1980). Stewart Macaulay's remarks about the informality of
contract in buiness are likewise in this spirit: "Often businessmen do not feel
they have 'a contract' -rather they have 'an order.' They speak of 'cancel­
ling the order' rather than 'breaching our contract' " (1963, p. 61).

Both this chapter and the next adopt that orientation. Also, although
hostages can have both ex ante (screening) and ex post (bonding) effects, the

ex post contract execution consequences are of principal interest to the self­

enforcing agreement literature and are the main focus here. Additionally, like
both Telser and Klein and Leffler, the intertemporal contracts of concern here

feature both uncertainty and transaction-specific capital. But whereas Telser

"Galanter suggests that a better way to characterize the study of contract is "law in the
shadow of indigenous ordering" (1981. p. 23). There is a good dcal to be said for this. The main
point is that a place for law is properly provided in any comprehensive study of contract.

deals with "a sequence of transactions over time such that the ending date is

unknown and uncertain" (1981, p. 30), because any finite sequence of trans­

actions using his model will unravel (p. 29), the transactions I consider can be
(indeed, normally are) finite. The Klein and Leffler analysis also maintains

that self-enforcing contracts are of indefinite rather than finite duration. A
further difference between the hostage model and Klein and Leffler's very

insightful treatment of quality assurance problems is that theirs applies to final

product markets while the main applications of the hostage model are in

intermediate product markets (at least those are the main applications herein
described). The efficiency sacrifice that Klein and Leffler associate with

quality assurance, moreover, is avoided."

3. The Hostage Model

The simple hostage model serves to illuminate both unilateral and bilateral

exchange, permits the concept of specific capital to be extended beyond
earlier uses, and clarifies how costs should be described in assessing ex­

change. While it is primitive and suggestive, rather than refined and defini­
tive, it serves as a paradigmatic wedge by which the importance of private
ordering is exposed and is easily made the vehicle for further analysis.

3.1 Technologies and Costs

The assessment of alternative contracts will be facilitated by assuming that the
product in question can be produced by either of two technologies. One is a
general purpose technology; the second is a special purpose technology. The
special purpose technology requires greater investment in transaction-specific
durable assets and, as described below, is more efficient for servicing steady
state demands.

The distinction introduced in Chapter 2 (see especially Figure 2-2) be­

tween redeployable and nonsalvageable investments will be employed here.
Rather, therefore, than use the convention of fixed and variable costs, the two

technologies in question will be described in value realization terms." The

SKlein and Leffler's "fundamental theoretical result" involves the assuranceof quality
through the sacrifice of "minimum-cost production techniques" (1981, pp. 618, 628-29), while
the hostage model involves no such sacrifice (indeed, the use of hostages to support exchange
encourages investment in specific asset technologies that have lower expected costs).

"Only the nonsalvageable part of an advance commitment is appropriately regarded as sunk
(Klein and Leffler, 1981. p. 619).

/
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value that can be realized by redeploying variable and fixed costs will be
given by v. The nonsalvageable value ofadvance commitments will be de­
noted by k. The two technologies in question can be described as:

T I: The general purpose technology, all advance commitments of which
are salvageable, the redeployable unit operating costs of which are

VI'

T2 : The special purpose technology, the nonsalvageable value of ad­
vance commitments of which are k and the redeployable unit operat­
ing costs of which are V2•

3.2 Contracting

described above, one of which involves specific assets, the other of which
does not. Whichever technology is employed, product is transferred between

divisions at marginal cost.
That k + Vz < VI does not establish that the special purpose technology

(Tz) is more efficient. Whether it is or not depends on a net benefit
calculation. The expected net benefits of using the general purpose tech­
nology (T l ) are given by the product of the probability that the integrated firm
will decide to produce and the average net benefits that are realized when
product is supplied. The integrated firm will decide to produce only if the
realized demand price exceeds marginal costs, whence the probability of
production under T 1 is I - VI' The mean net benefits during production
periods are (I - vl)/2, whence the expected net benefits for technology T,

are:

The expected net benefits for the specific asset technology (Tz) are found
similarly. Again, the integrated firm will produce whenever realized demand
price exceeds marginal costs. Expected net receipts, however, must be re­
duced by the amount of the earlier investment in specific assets, k, in comput­
ing expected net benefits. Thus we have:

2
(I)

(2)

There are two periods. Orders are placed in the first, and production, if any,
occurs in the second. Buyers can either take delivery or refuse it. Demand is
stochastic. The gross value to buyers is assumed to be uniformly distributed
over the interval 0 to I, and the quantity demanded at every price will be
assumed to be c!lnstant, which it will be convenient to set equal to unity. Sunk
costs, if any, are incurred in the first period. Inasmuch as sunk costs are
incurred for certain while the decision to incur redeployable costs is con­
tingent on the buyer's decision to confirm or cancel an order, a choice be­
tween technologies is interesting only if k + v2 < VI' The demand and cost
relations are set out in Figure 7-1.

a. NET BENEFITS

The criterion by which decisions to take or refuse delivery will be evalu­
ated is joint profit maximization. Feasibility and/or bureaucratic disabilities
aside, vertical integration assuredly accomplishes the joint profit maximiza­
tion result. Thus the reference condition for evaluating contracts will be an
integrated firm with two divisions, a producing division and a marketing
division. The producing division has access to the same two technologies

(I - v,)2
k < •

2

b. AUTONOMOUS CONTRACTING

(3)

Assume that the inequality in (3) holds and consider the case of autono­
mous contracting between a buyer, who services final demand, and a pro­
ducer, who manufactures the product. Assume that demand and production
technologies are as described above. Efficient contracting relations are-those
that replicate the vertical integration result, namely, (I) select the specific
asset technology and (2) produce and sell product whenever realized demand
price exceeds v2 . Assume that both parties are risk-neutral and that the pro­
duction side of the industry is competitively organized. Whatever contracting

where the first term is the expected excess of revenue over out-or-pocket
costs.

The specific asset technology will be selected only if b2 > bl' which
requires that

V,v, +kV,

Demand Distribution and Costs of SupplyFIGURE 7-1.

o
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The case where h = k and a = I is one where the buyer gives up wealth in
amount of the investment in specific assets in cancellation states, and this is
delivered to the producer, who values it in amount k. Under these circum­
stances, (5) becomes

/

fi = "2 + k .

tion being that asset specificity is of the human, site specific, or dedicated
asset kinds. The autonomous buyer will confirm an order under contract II
whenever realized demand price exceeds p but not otherwise. The producer
will thus break even if (I - p)p - [(I - P)v 2 + k) = 0, whence

k
p=v2 + I-p

(5)

(5/)

Since the buyer places an order whenever demand exceeds m = p - h, this
yields the result that m = v2 , whence orders will be placed whenever demand
exceeds v2-which is the efficient (marginal cost) supply criterion.

The buyer's net benefits under contracting scheme 1II are

1- m
(6) b3 = (I - m)[(m + -2- - fi] - mil

where (I - m)is the probability of placing an order,·m + (I - m)/2 is the
expected demand price for all orders that are placed, p is the payment in
demand confirmation states to the producer, and h is the wealth sacrifice in

9Loncei',ably p will exceed \',. in which event the buyer who is contemplating contract II
will prefer instead 10 purchase from sellers who use the general purpose technology, The com­
parison in the text implicitly assumes that /; < "" Also note that a standby technology that can be
eostlessly switched into and out of the product in question could effectively truncate demand at \',.
This would be true if potential middlemen could place orders to take product at "I from general
purpose manufacturers. which orders could be costlessly canceled (and general purpose assets
redeployed) if demands fcll below this value, I will arbitrarily assume that this is not feasible. The
problem could. however. be reformulated by describing demand as uniformly distributed over the
interval 0 to \'1 with a spike at \'1 carrying a probability mass of I -:- \',.

Product will thus be exchanged at a price that exceeds marginal cost under this
contracting scenario." Plainly if p "'" v.. the buyer is better off to scuttle
contract II and purchase instead from producers who utilize the (inferior)
variable cost technology T. (and will break even by supplying product on
demand for a price ofv.).

The buyer will confirm an order under contract III whenever the realized
demand price exceeds p - h. Let P- h be denoted by m. The seller will then
break even when (I - m)p + m a h - [(I - m)v 2 + kJ = 0, whence

k-muh
fi = "2 + I - m

(4)

7There is no problem in principle in allowing suppliers to extract positive profits as a
condition of supply. The salient features of the hostage model are all preserved if, instead of an
expected breakeven condition, the supplier was assumed to realize some target level of expected
protits on each contract. Although tina I demands will he choked off as a consequence. the main
features of the contractual argument survive,

8This ignores the possibility that suppliers will abuse the dies if ownership resides with the
buyer.

relation is described, producers will be willing to supply if a breakeven
condition (expressed in expected value terms) can be projected. 7

Recall that orders are placed in the first period. Specific assets, if any,
are committed in the first period in anticipation of second period supply.
Whether second period production actually occurs, however, is contingent on
demand realizations. Buyers have the option of confirming or canceling or­
ders in the second period. Consider three contracting alternatives:

I. The buyer purchases specific assets and assigns them to whichever
seller submits the lowest bid, p.

II. The producer makes the specific asset investment himself and re­
ceives a payment of p in the second period if the buyer confirms the
order but nothing otherwise.

III. The producer makes the specific asset investment himself and re­
ceives p from the buyer if the buyer confirms the order, is paid a h,
o ".:; a ".:; I, if the order is canceled while the buyer pays p upon
taking delivery and experiences a reduction in wealth of h if second
period delivery is canceled.

The third scenario can be thought of as one where the buyer posts a hostage,
that he values in amount h, which hostage is delivered to the producer, who
values it in amount ah, if the order is canceled.

The producer will break even under contracting relation I if he is compen­
sated in a~ount v2 ' which is his out-of-pocket cost, for each unit demanded.
The low bidder will thus offer to supply product for p = v2 • Since the buyer's
net benefits are maximized ifhe invests in the specific assets, and since product
is transferred on marginal cost terms, the contract replicates the vertical
integration relation. Contracts of type I are feasible, however, only if the
specialized assets are mobile and the specificity is attributable to physical
features (e.g. specialized dies). Market procurement can then service the needs
of the parties without posing holdup problems by concentrating the ownership
of the specific assets on the buyer (who then assigns them to the low bidder).
Inasmuch as the buyer can reclaim the dies and, without cost, solicit new bids
should contractual difficulties develop, type I contracts yield an efficient
result."

Attention hereafter will be focused on contracts II and lII, the assump-
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cancellation states (which occur with probability m). Under the assumptions
that h = k and 0 I, this reduces to

IUPlacingan upper bound of unity on u precludes the possibility that the supplier values that
hostage- more than does the buyer. Potential gains from trade would exist for all hostages for
which u exceeds unity. A case for negatively valued hostages could be made in the context of
ugly princesses (see subsection 4.1).

B
P

AGURE 7-2. A Contracting Schema

A
P,

nience, the basic contracting choices are reproduced (with minor changes) in
Figure 7-2. That the (breakeven) prices at nodes A, B, and C should differ

was evident at the outset: The technologies differ a~n as between nodes B
and C, the hazards differ. But there is a further diffe nee between nodes B
and C that can be ascertained only by working throug the net benefits, as S6t
out in the text: Namely, a node C contract leads to s perior asset utilization.

The fact that suppliers are indifferent as between odes Band C, because
an expected breakeven result can be projected under each condition, does not
therefore mean that the two outcomes can be regarded with a shrug. On the
contrary, both buyers and society have an interest in seeing a node C outcome
realized. That applies not merely to intermediate product, which is the focus
of this chapter and the next, but also to the organization of labor (Chapter 10)
and the supply of capital (Chapter 12).

(I - v)2
b = 2 - k

3 2
(6')

which is identical to the net benefit calculation for technology T2 under the
vertical integration reference condition (see equation [2]).

Accordingly, contracting scheme III accompanied by the stipulations
that h = k and 0 = I replicates the efficient investment and supply conditions
of vertical integration. Problems arise, however, if h < k or 0 < I. The
disadvantage, moreover, accrues entirely to the buyer-since the seller, by
assumption, breaks even whatever contracting relation obtains. Thus although
after the contract has been made the buyer would prefer to offer a lesser .
valued hostage and cares not whether the hostage is valued by the producer, at
the time of the contract he will wish to assure the producer that a hostage of k
for which the producer realizes full value (0 = I) will be transferred in
nonexchange states. Failure to make that commitment will result in an in­
crease in the contract price. Thus, whereas producers who are concerned only
with ex ante screening can tolerate values of 0 less than one-see the discus­
sion of ugly princesses in section 4 below-this is not the case at all when ex

post opportunism is the concern. If the producer is not indifferent, as between
two princesses, each of whom is valued identically by the buyer, the pro­
ducer's preferences now need to be taken into account. 10

To summarize, therefore, we observe that contract I mimics vertical
integration, but only under special asset specificity conditions; contract II is
inferior; and contract III yields the vertical integration result if h = k and 0 =
I. Furthermore, note that an important feature of contract III is that the buyer
takes delivery in all demand states for which realized demand exceeds m = P
- h. Since the supplier is always paid pupon execution, the buyer sometimes
takes delivery when his realized receipts (upon resale of the product) are less
than jJ. This does not, however, signal inefficiency, since orders are never
confirmed when realized demand priee falls below marginal cost (v 2) . Indeed,
it is precisely because of the hostage feature that efficiency is realized and
contract III is superior to contract II.

The above has a bearing on the contracting schema discussed in Chapter
I, to which recurrent reference is made throughout this book. For conve-
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4. Engaging the Supplier

Suppliers are passive instruments in this model. They are indifferent among
contracts, since their expected profits are the same (zero) whichever choice
the buyer makes. What drives the argument is that buyers can secure better
terms only by relieving producers of demand cancellation losses. Buyers
c~nnot have their cake (product supplied by the efficient technology at a price
of jJ) and eat it too (cancel without cost). Price reductions are not awarded
gratuitously.

Inasmuch as optimality is realized if h = k and a = I, the ideal hostage
would appear to be an offer of generalized purchasing power: money. A
security bond in amount h = k would serve this purpose. The reason the
argument does not terminate here is that such an arrangement does not as­
suredly engage the interests and cooperation of the supplier. Three reasons
can be adduced for this condition: contrived cancellation, uncertain valuation,

anc~!! co~ing. ~ aT;; a-5~nce-;;f j~ning bounded ra­
tionality with opportunism;

4.1 Contrived Cancellation

The issue of contrived cancellation has been addressed by Kenneth Clarkson,
Roger Miller, and Timothy Muris in their discussion of refusal of the courts to
enforce stipulated damage clauses where breach has been deliberately induced
(1978, pp. 366-72). Induced breach could arise where a party intentionally
withholds relevant information, yet complies with the letter of the contract.
Or it might involve perfunctory fulfillment of obligations where more re­
sourceful cooperation is needed (pp. 371-72). In either case, induced breach
is costly to detect and/or prove (p. 371).

This explanation for selective enforcement of liquidated damage clauses
has troubled other legal scholars (Posner, 1979, p. 290), but a more satisfac­
tory explanation has yet to be advanced. At the very least, the Clarkson et aJ.
treatment reflects a sensitivity to the subtleties of opportunism-on which
account private ordering is more complicated than the bare bones hostage
model would suggest. Among other things, the expropriation hazard to which
they refer may explain the use of ugly princesses.

Thus suppose that demand uncertainties are negligible, whence order
cancellation hazards can be disregarded. Suppose further, however, that
buyers differ in credit risk respects and that producers would, if they could,
refuse sales to poor risks. Assuming that the difference between good and

poor risks" is sufficiently great that a separating equilibrium is feasible,II

producers could demand hostages (or, put differe~IY' good risks could offer
hostages) as a way by which to screen. Given, m reover, that the only use to
which hostages are put is as a screen, a value of a = 0 would accomplish that
purpose without exposing the buyer to an expropria ion hazard (based, say, on
a legal technicality). Specifically, a king who i known to cherish two
daughters equally and is asked, for screening purposes, to post a hostage is
better advised to offer the ugly one.

4.2 Uncertain Valuation

The model assumes that the value of the specific investment (k) is well
specified. This need not be the case. Indeed, it may be difficult for buyers to
ascertain whether the investments made in response to first period orders are
of the amount or the kind that producers claim. That is not a serious problem
if the production side of the market is competitively organized and fly-by­
night concerns can be disregarded. Where, however, this cannot be pre­
sumed, the possibility that buyers will be expropriated arises. Producers may
feign delivery competence (claim to have invested in specific assets in amount
k but only committed k' < k) and expropriate bonds for which II = k by
contriving breach or invoking a technicality.

The hazard is especially great if the producer, who retains possession of
the assets for which specificity is claimed, can preserve asset values by
integrating forward into the buyer's market upon taking possession of the
hostage. Even though the producer is poorly suited to performing successor
stage functions, the possession of specialized stage I assets effectively reduces
the costs that would otherwise attend de novo stage II entry.

To be sure, the buyer who offers a hostage and recognizes a risk of
c?~trived expropriation will adjust the original terms to reflect the risk. Spe­
cifically, contracts supported by hostages for which expropriation risks are
believed to be great will command less than those where the same hazards are
be~ieved to be lower. But this is to concede that, absent additional safeguards,
neIther the transfer of product on marginal cost terms nor the efficient level
and kind of. investment will assuredly attend contracts of type III. Deeper
governance Issues than those contemplated by the simple model are evidently
~. .

liE t ' ,
x an e screenm~ altnb~tes are hriefly examined in Williamson (19112. pp. 6-9), The

assessment of a .screemng equilibrium is complex. however. and is not central to the main
argument. See Michael Rothschild and Joseph Stiglitz (1976) and John Riley (19793 and 1979h)
for a discussion of screening equilibrium issues. .
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4.3 Incomplete Contracts/Haggling

Complex contracts are invariably incomplete, and many are maladaptive. The
reasons are two: Many contingencies are unforeseen (and even unforesee­
able), and the adaptations to those contingencies that have been recognized
for which adjustments have been agreed to are often mistaken-possibly
because the parties acquire deeper knowledge of production and demand
during contract .execution than they possessed at the outset (Nelson and
Winter, 1982, pp. 96-136). Instrumental gap filling thus is an important part
of contract execution. Whether it is done easily and effectively or, instead,
reaching successive agreements on adaptations and their implementation is
costly makes a huge difference in evaluating the efficacy of contracts.

Thus even if contrived breach hazards could be disregarded, producers
who are entirely open and candid about contract execution may nevertheless
be in a position to haggle-thereby to expropriate sellers-because contracts
are incomplete or maladaptive. Specialized governance structures that have
the purpose and effect of promoting harmonious adaptations and preserving
the continuity of exchange relations arise in response to that condition. Use of
knowledgeable third parties (arbitration) and reciprocal exposure of spe­
cialized assets are two possibilities.

4.4 Safeguards in Kind

The above-described difficulties with pecuniary bonding do not alter the
proposition that buyers can purchase product from suppliers on better terms if
they offer assurances than if they do not. But it raises the possibility that
assurances will take forms other than bonding.

Assume that the buyers in question are not merely conduits but incur
production and distribution expenses before making deliveries to customers.
Assume further that buyers have access to two technologies. one fully general
purpose while the other requires investments in specific capital that has value
only in conjunction with servicing final demands for the product in question.
Assume finally that the redeployable costs (v) of the special purpose tech­
nology are lower than those of the general purpose technology.

It then follows that suppliers will sell product at a lower price to buyers
whose investments in sales and service are more specific than it will to those
whose specific investments are less-even if no hostage exchange is made
upon cancellation of an order. That is because such buyers will thereafter
confirm orders in more adverse demand states than those who do not. Put
differently, buyers who drive their redeployable costs down by making trans-

action-specific investments present the supplier with a more favorable de­
mand scenario that those who do not. In this sense, forward specific invest­

ments constitute a credible commitment. The reSU~fng contract will not,
howe:er, yield the. effi.cient. marginal ~ost pricing resu . That will come about
only If compensation IS paid to suppliers upon order cancellation.

Such a defect does not imply that hostage transfi rs should always attend
unilateral trading. Such a rule suffers from the afore entioned expropriation
hazard. More generally, all feasible trading alternatives may be flawed. A
comparative institutional assessment of the main organizational alternatives
would presumably include consideration of the following:

I. Full compensation upon order cancellation, in which event buyers are
exposed to expropriation hazards.

2. Buyers invest in specific assets but refuse compensation, which cre­
ates a more favorable demand scenario but still exposes suppliers to a
(reduced) risk of uncompensated losses.

3. As a compromise, suppliers create credible commitments and make
partial but incomplete hostage payments upon order cancellation.

4. The contractual relation is expanded by developing suitable reciproci­
ty arrangements.

5. The transaction is consolidated under common ownership, which is
the vertical integration alternative.

Whether options 4 and 5 are feasible will vary with the circumstances.
Reciprocity is examined in Chapter 8, while the tradeoffs that attend vertical
integration were examined in Chapter 4. Here as elsewhere, informed choice
among complex alternatives requires detailed knowledge of the institutional
realities of economic life (Koopmans, 1957, p. 145). The attributes of the
trading parties, the technologies to which they have access, and the markets in
which they operate all have to be assessed.

S. Unilateral Trading Applications

The.techn?logies and contractual options discussed above are displayed sche­
matically In Figure 7-2. If P< PI < p, then the relevant nodes are A and C:
The buyer will either ask the supplier to employ the general purpose tech­
nology and will pay PI upon delivery of product for which orders are' con­
firmed, or he will ask that the supplier make specific investments for which
the buyer offers safeguards. If instead p < p'< PI' then the relevant nodes arc
Band. C: Only the special purpose technology will be employed, with respect
to which some buyers will offer safeguards while others will not.
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The argument that buyers can affect the terms and manner of supply by
offering (or refusing to offer) hostages has ramifications for Robinson-Patman
price discrimination and to an understanding of franchising and two-part
pricing.

5.1 Robinson-Patman

The Robinson-Patman Act has been interpreted as an effort "to deprive a
large buyer of [discounts] except to the extent that a lower price could be
justified by reason of a seller's diminished costs due to quantity"manufacture,
delivery, or sale, or by reason of the seller's good faith effort to meet a
competitor's equally low price." 12 Plainly, that jJ is less than jJ in the hostage
model has neither quantity nor meeting competition origins. Neither is it
contrary to the public interest. Indeed, it would be inefficient and unwarranted
for a producer to charge the same price to two customers who order an
identical amount of product, but only one of which offers a hostage, if (I)

investments in specialized assets ale required to support the transactions in
question, or (2) if, because of a refusal to make a credible commitment,
transactions of the second kind are produced with a general purpose (but high­
cost) tec'mology.

The missing ingredients, plainly, are the differential commitment to buy
(as reflected by the willingness to offer hostages) and the differential incen­
tives to breach once hostages have been posted. The confusion is explained by
the propensity to employ conventional (steady state) microtheory to the ne­
glect of transaction cost aspects. Rectifying that involves examination of the
microanalytics of transactions, with special reference to asset specificity and
the hazards thereby posed, and evaluation of alternative contracts with respect
to a common reference condition, prospective breakeven being a useful stan­
dard. Once that is done, a different understanding of many nonstandard or
unfamiliar contracting practices, many of which are held to be presumptively
unlawful, frequently emerges. 13

5.2 Franchising

Klein and Leffler (1981) argue that franchisees may be required to make
investments in transaction specific capital as a way by which to safeguard 'the

12FTC v. Morton Salt Co.. 334 U.S. 37 (1948); emphasis added.

I3Note that the argument applies only to p versus p comparisons in trades where specific
assets are involved. The efficiency properties of customer price differentials that do have such
origins are not contemplated by this argument.

franchise system against quality shading. As Klein (1980) puts it, franchisers

can better

... assure quality by requiring franchisee investments in specific ... assets
that upon termination imply a capital loss penalty larger than can be obtained by
the franchisee if he cheats. For example, the franchiser may require franchisees
to rent from them short term (rather than own) the land upon whi .h their outlet is
located. This lease arrangement creates a situation where termin tion can require
the franchisee to move and thereby impose a capital loss on him p to the amount
of his initial nonsalvageable investment. Hence a form of ollateral to deter
franchisee cheating is created. [p, 359]

The arrangement is tantamount to the creation of hostages to restore integrity
to an exchange.

That logic notwithstanding, the use of hostages to deter franchisees from
exploiting demand externalities is often regarded as an imposed (top down)
solution. Franchisees are "powerless"; they accept hostage terms because no
others are available. Such power arguments are often based on ex post
reasoning. That the use of hostages to support exchange can be and often is an
efficient systems solution, hence is independent of who originates the pro­
posal, can be seen from the following revised sequence. 14

Suppose that an entrepreneur develops a distinctive, patentable idea that
he sells outright to a variety of independent, geographically dispersed sup­
pliers, each of which is assigned an exclusive territory. Each supplier expects
to sell only to the population located within its territory, but all find to their
surprise (and initially to their delight) that sales are also made to a mobile
population. Purchases by the mobile population are based not on the-reputa­
tion of individual franchisees but on customers' perceptions of the reputation
of the system. A demand externality arises in this way.

Thus, were sales made only to the local population, each supplier would
fully appropriate the benefits of its promotional and quality enhancement
efforts. Population mobility upsets this: Because the cost savings that result
from local quality debasement accrue to the local operator while the adverse
demand effects are diffused throughout the system, suppliers now have an
incentive to free ride off of the reputation of the system. Having sold the
exclusive territory rights outright, the entrepreneur who originated the pro­
gram is indifferent to those unanticipated demand developments. It thus re­
mains for the collection of independent franchisees to devise a correction
themselves, lest the value of the system deteriorate to their individual and
collective disadvantage. .

The franchisees, under the revised.scenario, thus create an agent to

14The idea that this is a useful way to pose the franchise issue evolved out of discussions I
had with Jeffrey Goldberg. For a more complete development. see Goldberg (1982).
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police quality or otherwise devise penalties that deter quality deterioration.

One possibility is to return to the entrepreneur and hire him to provide such

services. Serving now as the agent of the franchisees, the entrepreneur may

uncfertake a program of quality checks (certain purchasing restraints are intro­

duced, whereby franchisees are required to buy only from qualified suppliers;

periodic inspections are performed). The incentive to exploit demand exter­

nalities may further be discouraged by requiring each franchisee to post a

hostage and by making franchises terminable. 15

This indirect scenario serves to demonstrate that it is the system that

benefits from the control of externalities. But this merely confirms that the

normal scenario in which the franchisor controls the contractual terms is not

an arbitrary exercise of power. Indeed, if franchisees recognize that the de­

mand externality exists from the outset, if the franchisor refuses to make

provision for the externality in the original contract, and if it is very costly to

reform the franchise system once initial contracts arc set, franchisees will bid

less for the right to a territory than they otherwise would. It should not

therefore be concluded that perceptive franchisors, who recognize the demand

externality in advance and make provision for it, are imposing objectionable

ex ante terms on unwilling franchisees. They are merely taking steps to realize

the full value of the franchise. Here as elsewhere, contracts must be examined

in their entirety.

5.3 Two-Part Pricing

Victor Goldberg and John Erickson describe an interesting two-part pricing

scheme that they observed in the sale of coke. The producer both sold coke to

the calcincr and owned and leased the land upon which the plant of the

calciner was built. Inasmuch as the coke was sold for "about one-quarter the

current market price of equivalent quality coke" (1982, p. 25), Goldberg and

Erickson conjecture that "the rental rate was above the fair market rate and

that the contract was designed to ensure that the calciner would continue to

perform" (p. 25). Assuming that marginal costs are much less than average,

such an arrangement can be interpreted as one by which the parties are

attempting to strike efficient pricing terms that approximate those of the

hostage model.

15Termination is a credible threat only if the franchisee who cheats on the system bears a
capital loss.This is the basic Klein and Leffler (1981) message. It would notdo, therefore, if the
terminated franchisee were pennitted to sell the franchise to a highest bidder unless the Invest­
ment in specific capital took the form of the franchisee's specialized knowledge of the system,
andthe terminated franchisee were thereafter prohibited from participating in owner.adviser, or

employee status.

The pricing of utility services. whereby ex ante installation fees are paid

by subscribers, also has interesting two-part pricing attributes. 10 The risk that

sellers will expropriate buyers upon receipt of advance payment can be miti­

gated by creating a specialized third party, whieh for convenience may be

referred to as a regulatory commission (Goldberg, 1976a). Utilization of

utility services can be priced so as to more nearly approximate marginal cost.

More generally, Goldberg and Erickson conjecture that nonli ear pricing

schemes are much more widespread than is commonly believed. hey further

point out that such arrangements are often very subtle and will equire detailed

knowledge of contracts to investigate (1982, pp. 56~57).

6. Schwinn

Although issues posed in Schwinn I? are not precisely the same as the fran­

chise matters discussed above, they are nevertheless closely related. In­

asmuch as this case displays pretransaction cost type reasoning. it is

instructive to consider the government's arguments against the franchise re­

strictions employed by Schwinn and then to consider an alternative

construction.

6.1 The Objections

Arnold, Schwinn & Co. is a longtime producer of quality bicycles. It decided

to impose restrictions on its franchisers in 1951, at which time its U. S. market

share was 22 percent. Authorized dealers, who had previously been required

to provide minimum services (advertising, assembly, maintaining a stock of

bicycles and replacement parts, providing qualified repair personnel, and the

like), -were now prohibited from reselling Schwinn bicycles to nonauthorized

dealers. The restriction was designed to deny access of Schwinn product to

discount houses. Although its market share thereafter fell steadily (to 13

percent in 1961), Schwinn enforced that restriction over the next decade. The

government brought suit, claiming that the restriction was antieompetitive. Its

jurisdictional statement advanced the following theory of the case:

In industries in which products are highly differentiated, a particular brand-like
Schwinn bIcycles-often has a market of its own, within which [intrabrand]
competition is highly important to the consumer and should be preserved....
Schwinn's strenuous efforts to exclude unauthorized retailers from selling its

16This possibility was suggested to me by Alvin Klevorick.

17United Stales v. Arnold, Schwinn & Co., 388 U.S. 365 (1967).
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bicycles suggest that, absent these restraints, there would be a broader retail
distribution of these goods with the resulting public benefits (including lower
price) of retail competition. 18

Similar views were repeated in the government's brief:

The premise of the Schwinn franchising program is that Schwinn is a distinctive
brand which commands a premium price-that it enjoys, in other words, a
margin of protection from the competition of other brands. To the extent that this
premise is sound, it is clear that the only fully effective control upon the retail
price of Schwinn bicycles is that imposed by competition among Schwinn dealers
and distributors.! 9

The government also disclosed the animosity with which it regarded product
differentiation:

Either the Schwinn bicycle is in fact a superior product for which the consumer
would willingly pay more, in which event it should be unnecessary to create a
quality image by the artificial device of discouraging competition in the price of
distributing the product; or it is not of premium quality, and the consumer is
being deceived into believing that it is by its high and uniform retail price. In
neither event would the manufacturer's private interest in maintaining a high­
price image justify the serious impairment on competition that rcsults.t?

And the government expressed its view about the merits of vertical integration
as compared with vertical restraints:

Even if the threat to integrate were not wholly lacking in credibility in the
circumstances of this case, we would urge that it was not a proper defense to the
restraint of trade charge. In the first place, a rule that treats manufacturers who
assume the distribution function themselves more leniently than those who im­
pose restraints on independent distributors merely reflects the fact that, although
integration in distribution may sometimes benefit the economy by leading to cost
savings, agreements to maintain resale prices or to impose territorial restrictions
of unlimited duration or outlet limitations of the type involved here have never
been shown to produce comparable economies.U

The government's views on product differentiation and franchise re­

straints thus can be reduced to the following three propositions: (I) Differenti­

ated products can be classed as those for which a price premium is warranted

and those for which such a premium is not; (2) whether differentiation is real

or contrived, intrabrand price competition is essential to the protection of

'"Jurisdictional Statement for the United States at 14, United Staves v. Arnold, Schwinn &
Co.. 388 U.S. 365 (1967).

'"Brief for the United States at 26, United States v. Arnold. Schwinn & Co .. 388 U.S. 365
(1967).

2olbid.. 47.

2 IIbid. , 50.

consumer interests; and (3) although vertical integration sometimes yields
. . I . 22economies, the same cannot be said for vertica restramts.

6,2 An Alternative Interpretation

The possibility that Schwinn had identified a viable niche in a co petitive

industry and that the restraints it had introduced were needed to pr serve the

viability of the niche went completely unnoticed by the governm t. Instead,

the government turned all its powers of advocacy to the de option of an

imagined anticompetitive offense. It ignored possible differences among cus­

tomers and their marketing ramifications. Such a simplistic formulation is not

satisfactory .

The buyers that will be most attracted by Schwinn will presumably be

those for whom the opportunity cost of time is great or who are relatively

inept at self-assembly and service. Thus, high-priced lawyers and other con­

sultants who bill clients on an hourly basis will pay several times the going

rate for a haircut, by patronizing barber shops that cut hair by appointment,

rather than joining the queue at a wait-your-turn establishment (Becker, 1965,

p. 493). The argument generalizes to the procurement of consumer durables.

Time is economized if the customer does not have to search for a brand

possessing the requisite properties and is easily able to locate and visit an

outlet where the brand is stocked. And additional time is saved if the item

comes preassembled, is reasonably trouble-free, and is reliably serviced at
convenient outlets..

Such a brand of bicycle will also be attractive to customers who, though
their unit opportunity' cost of time may be below average, are particularly

inept at self-assembly and repairs. In such a situation, despite low unit costs,

the total opportunity cost is great, being the product of unit cost and time

expended. Thus, two .classes of customers will respond positively to the

22Richard Posner, who acknowledges briefing and arguing the Schwinn case for the govern­
ment, contends that his analysis of the issues at that time "reflected the then prevailing thinking
of the economics profession on restricted distribution" (Posner, 1977, p. 3). Although I agree
that there was (and is) economic thinking congenial to the views set out in the Schwinn brief', I
would hesitate to characterize it as that of the economics profession. Inasmuch as the brief is
inexplicit about sources of its economic reasoning (Preston's is the only economics article dealing
with vertical restraints that is cited in the brief (Brief for the United Stales at 49, United States v.
Arnold. Schwinn & Co .• 388 U.S. 365 [1967]), since Preston expressly discusses a series of
legitimate economic purposes that can be served by vertical restraints (Preston, 1965, pp. 507­
19), because Telser's work on the rationality of restraints was in the public domain at that time
(Telser, 1960. 1%5), and because I expressly took exception with the brief while it was in
preparation, Posner's attribution sweeps too broadly.
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Schwinn image: Those who are mechanically inept and those who, although
capable, have a high per-unit opportunity cost of time.

All that merely establishes, however, that franchised sales of Schwinn
bicycles will appeal to some customers. It does not reach the question
whether Schwinn should sell to all comers, allowing dealers to determine
whether or not to offer the set of services that would qualify them as fran­
chisees. Were Schwinn to do so, customers who have the above-described
attributes would presumably go to the franchised outlet; those who do not could
go elsewhere. Because in a world of unbounded rationality more degrees of
freedom-in this instance, more methods of merchandising-are necessarily
better than less, the natural policy inclination would be to let customers decide
the question for themselves.

Several justifications, however, can be articulated in support of franchise
restrictions: First, the Schwinn quality image may be debased without sales
restraints; second, even if quality images are not impaired, the viability of
franchises may hinge on sales restraints; third, the costs of enforcing the
distribution contracts are increased in a mixed distribution systern.P The
quality image of Schwinn turns partly on objective considerations: Schwinn
bicycles bought from authorized dealers come with an assured set of sales and
service attributes. But the image may also be affected by information ex­
changed by word of mouth. If potential customers are told, "I bought a
Schwinn bike and it was a lemon," but are not advised that the bicycle was
bought from a discount house and misassembled, and that Schwinn's guaran­
tees were thereby vitiated, customer confidence in Schwinn is easily im­
paired. Put differently, quality reputation may be preserved only if goods and
services are sold under conditions of constraint. 24 Note in this connection that
the incentive to invest in commercial reputation by surrounding transactions
with institutional infrastructure occurs only in a world of bounded rationality.

Even if the quality image of franchise sales is unimpaired by non-

23Although arguably not applicable to the Schwinn case, a fourth justification can be based
on unfair allocation of demonstration costs: Cuslomers might shop for Schwinn bicycles at the
franchised dealer-deciding on what model, features, and so on, to buy-and then make their
purchase at the discount house, where the costs of demonstration arc largely avoided. That may
be a more serious concern when more expensive items, such as automobiles, are being marketed.

24The fact that 20 percent of Schwinn's authorized sales were made by outlets-B. F.
Goodrich, hardware, and department stores-which did not provide service might be taken as
"proof" that the above hazard is insubstantial. See Brief for the United States at 43-44, United
States v. Arnold, Schwinn & Co.• 388 U.S. 365 (1967). But there are three mitigating considera­
tions: (I) While 20 percent nonserviced sales may be permissible, 40 percent may not be; (2) the
outlets described have reputation attributes rather different from discount houses, and hence may
"stand behind" sales more completely: and (3) business judgment on such matters is entitled to a
certain degree of undisputed respect.

franchise selling, the commercial viability of franchisees, which hinges on
volume considerations, should be examined. Suppose that it is determined
that a franchised dealer needs to sell a minimum number of bicycles in order
to break even. Suppose further that Schwinn carefully locates its franchisees
cognizant of those breakeven needs.P Finally, suppose that the system is
initially viable but that discount sales subsequently appear. Marginal fran­
chise operators shortly thereafter become nonviable. As a consequence the
assurance of convenient Schwinn service outlets is jeopardized. Customer
interest declines and other viable franchisees become marginal. The deteriora­
tion, taken together with the impaired quality image described above, creates
the risk that the franchise mode will become nonviable, and customers for
whom such differentiation yields net gains will be able to deal only in the
undifferentiated market. ~

The third justification for franchise restrictions involves policing costs.
The argument here is that it is less costly to police simple systems than it is to
police more complicated ones. Causality (responsibility) is difficult to trace
(attribute) in complex systems. If few "excuses" can be offered, fewer
veracity checks have to be made. Although I do not suggest that this was a
primary consideration for Schwinn, it could be relevant to the design of other
marketing systems. Again, it is a problem only in a world of bounded ra­
tionality, because frictionless systems are self-policing.

Consider finally whether Schwinn will integrate forward into retailing if
restrictions on sales to nonfranchised outlets are prohibited. If Schwinn's
costs of integrated sales were identical with those of its franchisees, that
presumably would occur. There are several reasons, however, to believe the
case to be otherwise. First, franchised dealers were not exclusively engaged in
the sales and service of Schwinn bicycles; other brands were also handled. 26'

Also, many franchisees were engaged in nonbicycle sales. Assuming that
multiple brand and multiple product sales are necessary for distributors to
break even, forward integration would require Schwinn to engage in un­
wanted and possibly unavailable sales activities. Diversification into other
products with which Schwinn had no expertise or familiarity is the unwanted
activity. Stocking other brands, moreover, might pose difficulties of avail­
ability, as other bicycle manufacturers might suspect, with cause, that their
brands would be slighted and demeaned ·if sold by Schwinn employees.

25This is altogether to be expected. Franchisors will ordinarily auction off franchise loca­
tions where greater than competitive returns are expected unless such auctions are costly to run.

26Schwinn required its fmnchisees to display Schwinn bicycles "with position equal 10 and
as prommentas that of any competitive bicycle." Brief for Arnold, Schwinn & Co.. Appendix I,
at 57 n. 89. United States v. Schwinn & Co.. 388 U.S. 365 (1967).
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PRICE

FIGURE 7-3. Consequences of Prohibiting Franchise Restraints

Furthermore, even if disabilities of those kinds did not exist, the question
still remains whether Schwinn could provide incentives for managers of inte­
grated sales outlets that promote performance equal to that when franchising
is used. Both carrot and stick considerations must be addressed. The incentive
disabilities associated with bureaucratic modes of organization stand as a
further impediment to forward integration by Schwinn (see Chapter 6).

The upshot is that if the worst consequences obtain (namely, the fran­
chise system collapses, Schwinn is unable to integrate forward economically,
and the Schwinn brand image vanishes), prohibiting franchise restraints gives
rise to real economic losses of the kind shown in Figure 7-3. The demand
curve for Schwinn bicycles is here given by P2 = g(q2; PI)' where PI is the
price at which other bicycles sell (which is taken as given). The curve A0"2 is
the average cost of sales and service for franchised outlets. As drawn, fran­
chising just breaks even (covers all of its costs, including a fair rate of return)
at a price and quantity of n. q!, respectively. Assuming that the costs of
supplying nondifferentiated bicycles are not increased by Schwinn franchis­
ing, the net welfare gains (losses) realized by offering (withdrawing) the
Schwinn brand will be given by the shaded consumer surplus region.

The government's case, which eschewed transaction cost features in
favor of the finn-as-production-function construction, missed a great deal of
what was relevant in order to reach an accurate economic assessment of what

was at stake.?? Schwinn illustrates the over-reaching that occurred during the
inhospitablity era of antitrust enforcement. There being no place for the
nonstandard (or, in Cease's terms, "ununderstandable" [1972, p. 67]) con­
tracting practices within the applied price theory tradition, the merits of these

practices were rejected or dismissed.

271f customers were fully knowledgeable or could be apprised without cost of all relevant
attributes of all products, Schwinn could simply announce that it was supplying a bicycle that had
these properties. the announcement would be registered among potential buyers, customers could
verify that these conditions existed (though verification is a redundant operation in a world of
'complete knowledge), and those who valued the attributes could judge whether the premium was
justified. Product differentiation in a world of unbounded rationality would thus proceed in a
smooth and faultless manner.

Consumers. however:do not have those high-powered attributes; Their capacity to receive.
store. recover, and process information is limited. In the light of those limitations. not only does
Schwinn face the problem of transmitting its distinctive qualities, but it faces the problem of
having its image believed. Thus, if consumers are occasionally misled. in that they are sometimes
told one thing and learn to their dismay that it is incorrect. and if instances of fraud or deception
are not known without cost to other potential buyers, so that reputations are not instantly and
accurately updated, consumers will be wary when sellers apprise them that their brand has
"superior" qualities.

In a market of boundedly rational consumers, Schwinn is faced with three interrelated
information problems. First, it needs to bring to the attention of consumers the .distinctive
attributes that it purports to supply. Second, it needs to provide an institutional infrastructure that
will prevent these attributes from being degraded. Third. it needs to accomplish both goals in an
economical fashion. The government appears to have perceived none of this.
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CHAPTER 8

1. Reciprocity
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Credible Commitments II:
Bilateral A£Plications

-----------

T~e hostage. model developed in the preceding chapter is applied here to
bilateral trading, The concern is the same as that addressed earlier: In consid­
eration of the expropriation hazards of bonding, buyer and seller may seek to
expand the contractual relation beyond its "natural" limits, thereby creating a
mutual reliance relation.

. One w~y to safeguard transactions in which suppliers make specific
investments IS for buyers to invest in transaction-specific assets at the forward

stage .. Ce~eris paribus, more favorable demand projections are signaled to
suppliers 10 that way. A residual risk of uncompensated cancellation losses
nevertheless remains. Forward investments in a unilateral trading regime do
not therefore suffice to realize full trading optimality. Although it is not
a~ways feasi~le or efficacious, unilateral trading is sometimes supplanted by
bilateral trading for that reason. As described below, such an expansion of the

co~trac~ual relation can sometimes yield (or more nearly approximate) full
optimality.

Reciprocity and exchange (swaps) are examined in section I. The simple
hostage model is extended to bilateral trading in section 2. Petroleum ex­
changes are examined in section 3. Concluding remarks, applying to both this
and the preceding chapter, are set forth in section 4.

190

1.1 General

Reciprocity transforms a unilateral supply relation-where A sells X to B­
into a bilateral one, whereby A agrees to buy Y from B as a condition for
making the sale of X and both parties understand that the transaction will be
continued only if reciprocity is observed. The resulting contractual relation is

thereby expanded. Although. reciproca selling is widely held to be anticorn­
petitive (Stocking and Mueller, 1957; ke, 1973), others regard it more
favorably. George Stigler offers the foil ing affirmative rationale for

reciprocity:

The case for reciprocity arises when prices cannot be freely varied to meet supply
and demand conditions. Suppose that a firm is dealing with a colluding industry
which is fixing prices. A firm in this collusive industry would be willing to sell at
less than the cartel price if it can escape detection. Its price can be reduced in
effect by buying from the customer-seller at an inflated price. Here reciprocity

restores flexibility of prices.·

Inasmuch, however, as many industries do not satisfy the prerequisites
for oligopolistic price collusion (Posner, 1969; Williamson, 1975, chap. 12),
and reciprocity is sometimes observed among them, reciprocity presumably
has other origins as well. Tiebreaking is one. A second is the possible advan­
tageous governance strucure benefits of reciprocity. The two can be dis­

tinguished by the type of product being sold.
The tiebreaker explanation applies where firm B, which is buying spe­

ciali,zed product from A, asks that A buy standardized product from B on the
condition that B meets market terms. Other things being equal, procurement
agents at A are apt to accede. F. M. Scherer notes, "Most of the 163
corporation executives responding to a 1963 survey stated that their firms'

purchases were awarded on the basis of reciprocity only when the price,

quality, and delivery conditions were equal" (1980, p. 344).
The more interesting case is where reciprocity involves the sale of spe­

cialized product to B conditioned on the procurement of specialized product
from B. The argument here is that reciprocity can serve to equalize the
exposure of the parties, thereby reducing the incentive of the buyer to defect
from the exchange-leaving the supplier to redeploy specialized assets at
greatly reduced alternative value. Absent a hostage (or other assurance that

'President's Task Force Report on Productivity and Competition, reprinted in Commerce
Clearing House Trade Regula/ion Reporter, June 24. 1969. No. 419. p. 39.
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the buyer will not defect), the sale by A of specialized product to B may never
materalize. The buyer's commitment to the exchange is more assuredly sig­
naled by his willingness to accept reciprocal exposure of specialized assets.
Defection hazards are thereby mitigated.

The original (1968) Merger Guidelines of the U.S. Department of Justice
took a wholly different approach. Although the subject was conglomerate
mergers, the concern with reciprocity as a contracting practice was general.
The language is instructive:

(a) Since reciprocal buying (i.e., favoring one's customer when making pur­
chases of a product which is sold by the customer) is an economically unjustified
business practice which confers a competitive advantage on the favored firm
unrelated to the merits of the product, the Department will ordinarily challenge
any merger which creates a significant danger of reciprocal buying....

(c) Unless there are exceptional circumstances. the Department will not accept
as a justification for a merger creating a significant danger of reciprocal buying
the claim that the merger will produce economies, because, among other reasons,
the Department believes that in general equivalent economies can be achieved by
the firms involved through other mergers.

The Guidelines are noteworthy in several respects. For one thing, they
plainly have origins in the inhospitality tradition: Reciprocity, like other non­
standard contracting practices, is an "economically unjustified business prac­
tice." Second, and related, the Guidelines are informed by the technological
tradition: Reference is made to the "merits of the product" (a technological
standard), but the "merits of the transaction" (a governance concern) go
unmentioned. Third, the Guidelines assert that the relevant economies can be
realized without posing reciprocity hazards: Socially valued (technological)
economies can ordinarily be realized by finding substitute mergers for which
reciprocity hazards are absent. The possibility that nonstandard contracting,
of which reciprocity is a member, can yield valued economies is simply
ignored. Such economies are evidently so implausible that potential contrac­
tual benefits do not even have to be admitted in principle before being
dismissed.

Lon Fuller's interesting discussion of reciprocity, although posed in
much more general terms than those set out here, is plainly apposite:

I think we may discern three conditions for the optimum efficacy of the notion of
duty. First, the relation of reciprocity out of which the duty arises must result
from a voluntary agreement between the parties immediately affected; they them­
selves "create" the duty. Second, the reciprocal performances of the parties
must in some sense be equal in value. Though the notion of voluntary assumption
itself makes a strong appeal to the sense of justice, the appeal is reinforced when
the element of equivalence is added to it. Third . . . the relationship of duty
must in theory and in practice be reversible .

When we ask, "In what kind of society are these conditions most apt to be
met?" The answer is a surprising one: in a society of economic traders. [Fuller,

1964, pp. 22-23]

Lest the hostage argument be uncritically considered a defense for re­
ciprocal trading quite generally, note that it applies only where specialized
assets are placed at hazard by both parties. Where only one or neither invests
in specialized assets, the practice of reciprocity plainly has other origins.?

1.2 Exchanges \

Although reciprocal trading amongn~ may occasionally be j~stified,
the exchange of product among nominal rivals is surely more puzzling and
troublesome. Firms that are presumed to be in head-to-head competition
ought to be selling product against one another rather than to one another.
Inasmuch as neoclassical benefits are not plausibly imputed to the continuing
exchange of product between rivals, public policy toward exchanges has been
mainly negative and even hostile.

Several distinctions are useful in considering exchanges. First, trade
among rivals-short-term or long-term, unilateral or bilateral-is feasible
only if product is fungible. That is not true for many differentiated goods and
services, so the issue of trade among rivals never arises for those. Second,
short-term supply agreements are usefully distinguished from long-term. The
former may be explained as an "occasional exception," whereby one rival
will sell product to another on a short-term, gap-filling basis so as to provide
temporary relief against unanticipated product shortfalls (occasioned by either
demand or supply changes). Recognizing that the shoe may be on the other
foot next time, otherwise rivalrous firms may assist one another for stopgap
purposes. Public policy can presumably recognize merit in such trades and, so
long as they lack a pattern, hence do not give rise to a "web of interdepen­
dence," will regard them as unobjectionable. Long-term trading among rivals
is, however, much less consistent with the notion of effective head-to-head
rivalry. At the very least, such arrangements warrant scrutiny.

Whether there are efficiency incentives for rivals to supply product to
one another on a long-term basis turns initially on prospective realization of
production cost savings. The realization of production cost savings through
long-term trade between rivals requires that economies of scale be-large in

2Possible trading objections are discussed by F. M. Scherer (1980, pp. 344-45). Another
objection is that reciprocity becomes a bureaucratic habit that salesmen and purchasing agents
find convenient, and outsiders are thereby disadvantaged in attempting 10 secure sales. See
Williamson (1975, pp. 163-64).
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2. The Hostage Model Extended

bs = jJ - "z-

The net benefits of noncancellation-that is, of continuing reciprocal trade
(given that one's trading counterpart does not renege)-are then

(3) bR = (p - jJ) + (jJ - v
2

) = p - \'2

Assume that the two firms are engaged in tied bilateral trade and that both
have made specific asset investments of k in support of each other. Assume
further that each firm incurs redeployable costs of production of V2 and that p
is the price at which product is traded. In deciding whether to take delivery or
cancel an order, a firm needs to consider not merely the net gain from
procurement but also the net gain from supply. Let the net gain from buying
and selling product be given by bB and bs' respectively. The combined gain
from observing reciprocity is then given by bR = bB + bs. Net benefits upon
taking delivery in the purchase market will be given by

(I) bB = P - P

while ~et benefits from the simultaneous sale of product (given that specific
assets III amount k have already been sunk) are given by

(2)

stances are not fully engaged. Reciprocal trading supported by separate but
concurrent investments in specific assets provides a mutual safeguard against
this second class of hazards. The hostages thereby created have the interesting
property, moreover, that they are never exchanged. Instead, each party retains
possession of its dedicated assets should the contract be prematurely
terminated.

The usual argument that exchanges are justified because they avoid
costly cross-hauling does not get to the issues described above and, by itself,
is not :naaequate justification for widespread use of exchanges. Were it only
that transportation cost savings were realized, unilateral trading would suf­
fice. Indeed, firms that buy from a d sell product to rivals should be expected
to create a central exchange in which plies and demands were brought into
correspondence by an auctioneer. Firms w ld end up selling to each other
only by accident in such circumstances. Where dedicated assets are exposed,
however, the identity of the parties clearly matters. Trades of that kind will
not go through an auction market but will be carefully negotiated between the
parties. Reciprocity in those circumstances is thus a device by which the
continuity of a specific trading relation is promoted with risk attenuation
effects.

3Reputation effect valuations may be illusory or real. Those that are real take the fonn of
customer convenience (billing. contracting) or assured knowledge of product characteristics.

relation to the size of geographic markets and, if they are, that firm-specific
reputation effects extend across geographic market boundaries. The former is
obvious since, absent economies of scale, every firm would presumably sup­
ply everywhere to its own long-term needs. Where scale economies are
significant, however, each market will support only a limited number of
plants of minimum efficient size.

But fungibility and scale economies do not establish that gains from trade
will be realized from such sales. That.will occur only if the value of (identical)
product sold by rivals exceeds that sold by the local supplier. The issue here is
whether valued reputation effects will go unrealized if rivals are unable to
secure local product on favorable terms. Firms that possess valued reputations
extending beyond their local market to include distant markets are thus the
ones for which long-term supply by rivals will be attractive. 3

Even supposing that fungibility, scale economy, and reputation effect
conditions are satisfied, that merely establishes that unilateral long-term trade
among rivals can yield economies. A justification for bilateral (exchange)
agreements is not reached by the same arguments. Indeed, the usual defense
for exchanges-that inefficient cross-hauling will occur if every firm is re­
quired to supply everywhere to its own needs-conveniently suppresses the
obvious alternative, which is not the absence of trade at all but unilateral long­
term trade. Failure to address such matters directly and demonstrate wherein
exchanges enjoy comparative institutional advantages over more standard and
familiar forms of unilateral trade presumably explains the suspect or hostile
attitude with which exchanges are typically regarded. The argument that
emerges from this chapter is that bilateral exchanges offer prospective advan­
tages over unilateral trade if the resulting exposure of transaction-specific
assets effects a credible commitment without simultaneously posing expropri­

ation hazards.
The type of specific asset that is placed at hazard by unilateral long-term

trade, but which a reciprocal long-term exchange agreement serves to protect,
is that of a dedicated asset. Recall that dedicated assets were described as
discrete additions to generalized capacity that would not be put in place but
for the prospect of selling a large amount of product to a particular customer.
Premature termination of the contract by the buyer would leave the supplier
with a large overhang of capacity that could be disposed of only at distress
prices. Requiring buyers to post a bond would check that hazard, but only by
posing another: The supplier may contrive to expropriate the bond. More
generally, the interests of the supplier in adapting efficiently to new circum-
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3. Petroleum Exchanges

Product will thus be traded in the two more favorable demand states, but
production will be shut down if p = 0, which is the efficient result. Reciproci­
ty can thus be regarded as a reaction to the inherent strains (and resulting
inefficiencies) that would occur under a unilateral trading regime. Public
policy insistence that anything other than unilateral trading is "unnatural"
and presumptively antisocial is simply mistaken.

The efficient choice is for the seller to deliver in the two more favorable
demand realization states and to shut down, thereby saving variable costs, ifp
= O. If, however, the buyer consults only his own profits in deciding on
whether to accept or refuse delivery, the buyer will take delivery only in the
most favorable demand state and will refuse it if p = 2-e or if p = 0, since bB

< 0 in both instances.
. Enlarging the transaction from one of unilateral to bilateral trade changes

the payoffs in such a way as to eliminate this inefficiency. Thus now the
payoff to both parties is given by bR = P - vz. The corresponding payoffs
faced by both parties are now identical and are given by:

. ~. -cept refuse

~ bR

o
o
o

3
I-E.

-I

p=4
p = 2-«;
p=O

"The task of linking concepts with observations demands a great deal of
detailed knowledge of the realities of economic life" (Koopmans, 1957, p.
145). The phenomenon of petroleum exchanges has puzzled economists for a
very long time. It routinely comes up in antitrust cases and investigations. The
1973 case brought by the United States Federal Trade Commission against the
largest petroleum firms maintained the view that exchanges were instrumental
in maintaining a web of interdependencies among those firms, thereby help­
ing to effect an oligopolistic outcome in an industry that was relatively uncon­
centrated on normal market structure criteria." The more recent study on The
State of Competition in the Canadian Petroleum Industry likewiseregards
exchanges as objectlonable.s The Canadian Study, moreover, produces docu-

5FfC v. Exxon et al. Docket No. 8934 (1963).

6Robert J. Bertrand. Q.c., Director of Investigation and Research, Combines Investigation
Act, coordinated the eight-volume study The State of Competiton in the Canadian Petroleum

accept refuse
bo' bs bo' bs

p = 4 2. I O. 0
p = 2 - E. -E.. I 0.0
p=O -2. I 0.0

4Symmetry is a sufficient but not a necessary condition for the parties to assess the net
benefits of noncancellation identically. Other trading relations with this same property might
conceivably be crafted. (If. for example. one of the parties inl(ests more in specific assets than
docs the other. then an identical assessment of the net benefits of noncancellation could obtain if
the party with the lesser degree of asset investment (whose redeployable costs VI > v2) were to
sell in a final product market where the distribution of demand. to be denoted by p + ~. was such
that p + ~ - VI = P - V2·)

which will be positive so long as demand realization in the market for which
product is purchased exceeds the marginal cost of own production.

Although the specific asset term, k, appears nowhere in these ex­
pressions, that does not mean it is irrelevant. Thus assume, as before, that
demand in both markets is uniformly distributed over the interval 0 to I. Then
the expected net benefits of reciprocity will be positive only if the probability
of trade under the reciprocal trading criterion (namely, I - v2 ) times the
expected gain from remunerative exchange (I - v2 ) / 2 exceeds the value of
nonsalvageable assets, k. Thus the inequality (I - v2 ) 2/2 - k > 0 must be
satisfied.

More significant is the fact that only if specific assets are committed in
support of the exchange will the benefits from the sale of product be given by
bs = P - vz· If, for example, one of the parties to the exchange were to
employ the general purpose technology T, instead, the net benefits from
supplying product for which p is received would be b's = P - V I' The
criterion for assessing whether to cancel or not would then be b'R = P - V I'

which would call for cancellation in demand states where p < v I' One party to
the bilateral exchange would thus find cancellation attractive under circum­
stances where the other, because it has made specific asset investments,
would want product to be traded. The symmetrical exposure of specific assets
avoids that result. 4

Alternatively, the issues can be presented as follows. As above, let bB =

p - Pbe the buyer's net benefits from unilateral trade if he decides to take
delivery and bs = P - Vz be the net gain to the seller from making delivery.
Assume that p = 2 and v2 = I and that there are three possible state realiza­
tions: p = 4, P = 2 - E, and p = O. It is the buyer's decision to accept
delivery or refuse it. The payoffs associated with each decision, demand
realization pair are:
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ments-contracts, internal company memoranda, letters, and the like-as

well as deposition testimony to support its views that exchanges are devices

for extending and perfecting monopoly among the leading petroleum firms,

Such evidence on the details and purposes of contracting is usually confiden­

tial and hence unavailable. But detailed knowledge is clearly gennane-and

often essential-to a microanalytic assessment of the transaction cost features
of contract.

3.1 The Evidence from the Canadian Study

Volume V of the Canadian Study deals with the refining sector. Arguments

are advanced and supporting evidence is developed that interfirm supply

arrangements permit the principal refiners to perfect oligopolistic restrictions

in the following four respects:7 (1) valuable knowledge about investment and

marketing plans of rivals are disclosed by such agreements (p. 56); (2) leading

finns are able to control lesser firms by manipulating the terms of exchange

(pp. 49-50); (3) competition is impaired by conditioning supply on the pay­

ment of an "entry fee" (pp. 53-54); and (4) exchange agreements impose

limits on growth and supplementary supply (pp. 51-52).

The first two fail to pass scrutiny of the most rudimentary comparative

institutional kind. Thus assuming that trade between rivals is efficient and that

unilateral supply agreements (if not exchange) will be permitted, the objec­

tionable information disclosures attributed to exchanges would presumably

continue-since investment and marketing plans will be unavoidably dis­

closed in the process. Accordingly, evaluated in comparative institutional

terms, the information disclosure objection is properly regarded as an objec­

tion to long-term trade of any kind. Exchanges are not uniquely culpable.

The suggestion that exchanges are anticompetitive because they permit
firms to realize unfair bargaining advantages is similarly misplaced. The

correct view is that firms should always be expected to realize such bargaining

advantages as their positions lawfully permit, Absent a showing that ex­

changes are different from unilateral trades in bargaining respects, that objec­

tion is properly disregarded also.

Industry (Quebec, 1981). Allreferences in thischapter are to Vol. V, The Refining Sector. That
study will hereinafter be referred to as the Canadian Study.

"The Canadian Study contends that "a close examination of the interest of the [major
refiners] and theiractions shows that refining arrangements wcre meant to restrict competition.
Thecollection of information, the intent to control lesser firms. the imposition of an 'entryfee,'
the use of restrictions on downstream growth are not characteristics rhat would be expected
normally from a competitive market" (V: 76).

The entry fee and marketing restraint objections are more substantial,

however, and warrant elaboration.

a. ENTR Y FEES

The entry fee objection to exchanges is that this has foreclosure conse­

quences. That such fees are required as a precondition for trade, or at least the

sale of product at favorable prices, is set out in the Canadian Study as follows

(pp. 53-54; emphasis added):

Evidence of an understanding t t a fee relating to investment was required for
acceptance into the industry can be ound in the following quotation from Gulf:

"We do believe that the oil indust enerally, although grudgingly, will
allow a participant who has paid his ante, 10 play the game; the ante in this
game being the capital for refining, distributing and selling products."

(Document #71248, undated, Gulf)

The significance of the quotation lies equally in the notion that an "entry fee"
was required and in the notion that the industry set the rules of the "game." The
meaning of the "entry fee" as well as the rules of the "game" as understood by
the industry can be found in the actual dealings between companies where the
explicit mention of an "entry fee" arises. These cases demonstrate the rules thaI
were being applied-the rules to which Gulf was referring. Companies which
had not paid an "cntry fee," that is, companies which had not made a sufficient
investment in refining capacity or in marketing distribution facilities would either
not be supplied or would be penalized in the terms of the supply agreement,
[Emphasis added]

b. MARKETING RESTRAINTS

The Canadian Study notes that exchanges were made conditional on

growth and territorial restraints and regards both as objectionable. The Impe­

rial-Sheil exchange agreement, under which Imperial supplied product to

Shell in the Maritimes and received product in Montreal, is cited in both
connections (p. 51):

The agreement' between Imperial and Shell, originally signed in 1963, was
renegotiated in 1967. In July 1972, Imperial did this because Shell had been
growing too rapidly in the Maritimes. In 1971172, Imperial had expressed its
dissatisfaction with the agreement because of Shell's marketing policies. Shell
noted:

"There IsicllImperial's] present attitude is that we have built a market with
their facilities, we are aggressive and threatening them all the time, and they
are not going to help and in fact get as tough as possible with us."

(Document #23633, undated, Shell)
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Imperial renewed the agreement with Shell only after imposing a price
penalty if expansion were to exceed "normal growth rates" and furthermore
stipulated that "Shell would not generally be allowed to obtain product from
third party sources" to service the Maritimes (p. 52).

Gulf Oil likewise took the position that rivals receiving product under
exchange agreements should be restrained to normal growth: "Processing
agreements (and exchange agreements) should be entered into only after
considering the overall economics of the Corporation and should be geared to
providing competitors with volumes required for the normal growth only. "ll It
furthermore sought and secured assurances that product supplied by Gulf
would be used only by the recipient and would not be diverted to other regions
or made available to other parties (p. 59).

3.2 Interpretations

These practices are subject to several interpretations. One is that the entry fees
and marketing' restraints are both anticompetitive. A second is that efficiency
purposes are arguably served, especially by the former. A third is that there
are mixed effects.

a. THE INHOSPITALITY TRADITION

The two polar contracting traditions for evaluating nonstandard or un­
familiar contracting practices are the common law tradition and the antitrust
or inhospitality tradition. Whereas contractual irregularities are presumed to
serve affirmative economic purposes under the common law tradition, a deep
suspicion of anticompetitive purposes is maintained by the antitrust (or inhos­
pitality) tradition."

The inhospitality tradition belongs to the monopoly branch of contract
and is supported by the widespread view that economic organization is tech­
nologically determined. Economies of scale and technological non­
separabilities explain the organization of economic activity within firms. All
other activity is appropriately organized by market exchanges. Legitimate
market transactions will be mediated entirely by price; restrictive contractual
relations signal anticompetitive intent.

The authors of the Canadian Study are evidently persuaded of the merits

8Thc Canadian Study (p. 59) identifies the source as Document #73814, January 1972.
Gulf.

9See Chapter I, footnote 9 and accompanying text.
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of that tradition. Long-term trade among rivals of any kind is suspect. And
han es which represent an irregular if not unnatural contracting form, are

exc ges, '1' ... . di
especially objectionable. ~~t only do exchanges facilitate mtormanon IS-

closure and permit bargaining muscles to be flexed, but they are used
punitively against nonintegrated independents who, because they have not
paid an entry fee, are denied product on parity terms. Furthe~ore, the mar­
keting restraints associated with exchanges are patently offensive.

b. AN EFFICIENCY ASSESSMENT

Unlike the inhospitality traditio the transaction cost approach is in the
common law tradition. A comparative in . tional orientation (Coase, 1964)
is maintained. "Defects" are thus objectionable only where superior feasible
alternatives can be described. Inasmuch as the information disclosure and
bargaining concerns raised by the authors of the Canadian Study continue
under unilateral trading, they arc set aside, and attention is focused on entry
fees and marketing restraints.

I. Entry fees. The entry fee issue is the matter of special interest to this
chapter. Long-term exchange agreements permit firms to secure product. in
geographic markets where own production is not feasible because economl~s

of scale are large in relation to their own needs. The amount of product In

question may nevertheless be substantial. Firms with whom exchange agree­
ments are reached will thus construct and maintain larger plants than they
otherwise would. Specific investments in dedicated assets are made as a
consequence of such agreements.

If supply agreements were of a unilateral kind and the buyer was unable
or unwilling to offer a hostage, contracts of the kind described in Chapter 7 as
type II would presumably be negotiated-whence the trading price would be
p =; v2 + k/(l - p). If instead the contract is, extended to include bilateral
rather than unilateral trade, the contract is converted to one of type III.
Although exchange agreements stipulate the physical flows of product, the
effective price is p = ~2 + k, which is less than p. Moreover, the parties have
the incentive to exchange product so long as realized demand price in both
regions exceeds v2 , 10 which is the marginal cost supply criterion. Assuming
that demands in the two regions are highly correlated, the parties will nor­
mally reach common decisions on the desirability of trade. I I

1000isassumes common costs. which condition will normally be approximated in exchanges
of product between firms within a single country where factor prices are very similar.

liThe possibility that the contract will drift out of alignment nevertheless needs to be
recognized. Should one of the firms in an exchange agreement operate much closer to its capacity
limits than the other, the latter party would incur much higher costs of termination than would the
fonner. Recognition of this may explain why "during the renegotiation of a reciprocal pur­
chase/sale agreement covering Montreal and the Maritimes," Shell noted that Imperial advised it



202 THE ECONOMIC INSTITUTIONS Of CAPITALISM
Credible Commitments 1/: Bilateral Applications 203

2. Marketing restraints. The supply and growth restraints discussed
by the Canadian Study can be looked at in three ways. First, they can be
viewed as a means by which to protect the exchange agreement against
unilateral defection. Second, such restraints may serve strategic market divi­
sion purposes. Third, restraints may serve to regularize markets. These are
not mutualIy exclusive.

Only the first purpose is consonant with an efficiency interpretation. The
argument here is that marketing restraints help to preserve symmetrical incen­
tives. Such symmetry could be upset if one of the firms were to receive
product in its deficit region from third parties. Such a firm might then be in a
position to play one supplier off against the other. Or symmetry could be
placed under strain if one party were to receive product from the other such
that it began to grow "in excess of normal"-in which event it might be

prepared to construct its own plant and scuttle the exchange agreement. Mar-

. keting restraints that help to forestall such outcomes encourage parties to

participate in exchanges that might otherwise be unacceptable.

c. A MIXED VIEW

Monopoly explanations are commonly advanced when economists, law­
yers, or other interested observers come across contractual practices they do

not understand. Inasmuch as "we are very ignorant [in this field], the number

of ununderstandable practices tends to be very large, and the reliance on a
monopoly explanation frequent" (Coase, 1972, p. 67). A rebuttable presump­
tion that nonstandard contracting practices are serving affirmative economic

purposes, rather than monopoly purposes, would arguably serve antitrust law
and economics better than the inhospitality presumption, which until recently
has prevailed.P

The presumption that exchanges have efficiency purposes could be chal-

that "they were not satisfied with the extent of Shell's investment in the Maritimes" (p. 54). In
addition to the investment in refining in Montreal, which Shell interpreted as an investment "by
exchange" in the Maritimes, Imperial wanted Shell to make direct investment in a Maritime
distribution network (p, 54). Shell observed' in that connection that although it had made no
significant investment of its own in the Maritimes. "we have invested in Montreal and by
exchange invested in the Maritimes so we have paid an entrance fee, although we have not paid
for distribution network." The Canadian Study (p. 54) identifies the source as Document
#23633, undated, Shell.

I2To be sure, this oversimplifies. Antitrust has heen loath to declare contractual constraints
to be per Sf! illegal. As discussed in Chapter 7. however, it came perilously close to laking this
step in U.S. v. Arnold, Schwinn & Co.. 388 U.S. 365 (967). The prevailing enforcement view
toward contractual restraints in the 1960s is accurately characterized as inhospitable. The 1968
Merger Guideline treatment of reciprocity. which is quoted and discussed in I. I above. is
illustrative.

lenged on any or alI of three grounds. First, it might be argued that exchanges
are merely a clever device by which to deny product to nonintegrated rivals.

Refusals to seIl to nonintegrated firms on p terms would support that conten­
tion. (It is plainly unrealistic, however, for buyers that have not made credible

commitments to expect to receive product at p.) Second, the market in ques­
tion could be shown to have troublesome structural properties. The issue here

is whether the requisite preconditions for mark t power-mainly high con­

centration coupled with high barriers to entryl3- satisfied. A third would

be that the preconditions for efficiency are not san fied. Factors favorable to

the efficiency interpretation are the folIowing: The change should be of a
long-term kind; the amount of product exchanged should' represent a signifi­

cant fraction of plant capacity; but economies of plant scale should be large in
relation to the amount of product traded. Exchanges for a small quantity of
product where economies of scale are insubstantial are much more problem-

atic.
To be sure, exchanges might simultaneously serve efficiency and anti-

competitive or other antisocial!" purposes. Here as elsewhere, where trade­

offs are posed, they ought to be evaluated.

4. Concluding Remarks

These two chapters on credible commitments maintain and develop the view­

point that private ordering is widely used to govern complex contractual
relations. It thus takes issue with the legal centralism tradition. Rather than

employ a legal rules approach to contract, the concept of contract as frame­
work is emphasized instead. Disputes are not therefore routinely litigated;
contract and the courts are used for ultimate appeal (LieweIlyn, 193\). Such
ultimate appeal affords protection against egregious abuses, of which "might

is right" is an elementary example. But ultimate recourse does not i~ply a
.,,-~

I3There is growing agreement that the structural preconditions that must be satisfied before
claims of strategic anticompetitive behavior are seriously entertained are very high concentration
coupled with barriers to entry (Williamson. 1977. pp. 292-93: Joskow and K1evorick, 1979, pp.
225-31; Ordover and Willig, 1981, pp. 307-8). See the discussion of these mailers in Chapter
14.

14A possible antisocial use of exchanges that has recently come to light is the practice by
California oil companies to use swaps as a means to underprice crude oil that was produced on
public lands. It has been alleged that 'the major oil companies went to great lengths t~ suppress
the price of heavy crude, including the invention of a complicated barter arrangement by which
the major companies could swap the underpriced crude oil among themselves without buying or
selling it in a cash transaction that would reveal its true markel value" (Jackson and Pasztor,
1984, p. 30). The oil companies insist that efficiency purposes were served.
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capacity to make frequent and nuanced adjustments in continuing relations so
as to restore the parties to a trading position on the shifting contract curve.

Rather than maintain the presumption that the courts "work well,"
therefore, the approach taken here acknowledges that court ordering often
experiences severe limitations. Since the severity of those limitations varies
with the circumstances, a discriminating approach to the study of contract will
necessarily acknowledge differing governance capacities and needs. The
study of contract is thus appropriately extended beyond legal rules to include a
comparative assessment of transactions in relation to alternative governance
structures. Of special interest is the use of bilateral governance structures to
implement nonstandard contracts where the adaptation and continuity needs
of the parties are especially great.

This chapter and the one preceding establish the following:
I. Hostages. Contrary to the prevailing view that hostages are a quaint

concept with little or no practical importance to contemporary contracting, the
use of hostages to support exchange is widespread and economically impor­
tant. But hostage creation is only part of the story. Expropriation hazards and
prospective maladaptation conditions also have to be considered. Complex
governance structures, of which reciprocal trading is one, arise in response to
such conditions.

2. Asset specificity. The organization of economic activity is mas­
sively influenced by the degree to which the transactions under examination
are supported by assets that are specific to the parties. These chapters reaffirm
the,basic proposition that governance structures must be matched to the under­
lying attributes of transactions in a discriminating way if the efficiency pur­
poses of economic organization are to be realized and establish that. as be­
tween two buyers. one of whom posts a hostage in support of specificasset
investments by suppliers while the other does not. suppliers. will offeLb~~!er
terms to the former. ceteris paribus:

3. Contracting in its entirety. Not every transaction poses defection
hazards. and it may not be possible to safeguard all that do. Where the
potential hazards that beset contracts are evident to the parties from the outset.
however. studies of contract and of contracting institutions arguably start "at
the beginning." This has ramifications for assessing the importance of the
prisoners' dilemma and for understanding the administration of justice.

a. Prisoners' dilemma. The benefits of cooperation notwithstanding.
the achievement of cooperation is widely thought to be frustrated by the
relentless logic of the prisoners' dilemma. To be sure. it has always been
evident that defection can be deterred if payoffs are appropriately altered. But
that stratagem is held to be infeasible or is otherwise dismissed. on which
account the dilemma persists or appeal is made to "exogenous norms of
cooperative behavior [that are] adhered to by the actors" (Hirschman. 1982.
p. 1470). I submit that the feasibility of crafting superior ex ante incentive

structures warrants more attention. A leading reason for its neglect is that the
study of the institutions of contract has occupied such a low place on the
research agenda. Subtle incentive features incorporated in nonstandard con­
tracting practices have gone undetected as a consequence of this non­
chalance-e-hence the practical significance of the prisoners' dilemma to the
study of exchange has been vastly exaggerated.

b. Justice. The notion that hostages are de anded as a condition for
supplying product on favorable terms has the a earance of an arbitrary
exercise of power: The stronger party "demands" a ostage from t~e ~ea~er.

who accedes because it has no other choice. In fact, a comparative institu­
tional assessment of contractual alternatives discloses th t efficiency purposes
are often served by hostages and that it is in the mutual interest of the parties
to achieve that result. Not only can producers be induced to invest in the most
efficient technology, but buyers can be induced to take delivery whenever
demand realizations exceed marginal cost. More generally, contracts ought to
be examined ill their entirety, with special attention to their governance fea­
tures. Principles of justice or competition that look at the relation between the
parties at the execution stage without examining the ex ante bargaining rela­
tion are at best incomplete and are frequently mistaken. 15 Parties to a contract
should not expect to have their cake (low price) and eat it too (no hostage).

15Robert Nozick 's views on justice are apposite: "[Wlhether a distribution is just depends
upon how it came about. In contrast, current-time-slice principles of justice hold that the justice
of a distribution is determined by how things arc distributed (who has what)" (1975. p. 153;
emphasis in original). What he refers to as the current-time-slice approach to justice neglects ex
anle 1iatlllliimg and evaluates justice in terms of outcomes alone. Upon realization that justice is
administered in this way. initial bargains will be struck on terms different from the terms if the
parties were given assurance that the complete contract would be subject to review in evaluating
the merits of a contracting relation.

Two difficult issues nevertheless remain if the comprehensive bargain orientation to justice
is adopted: the initial distribution of resources and the competence of the parties to evaluate
~!ex contracts. Only if wealth redistribution cannot more effectively be accomplished
through direct means should contract be used for this purpose, and then only upon making
allowance for the adaptive responses referred to above. Consumer protection may sometimes be
warranted where information processing problems (real or contrived) are thought to be severe.
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The Organization of Work

The organization of work is the subject of this chapter and the next. The
economic rationale for hierarchy is traced to transaction cost origins in this
chapter. The governance structure safeguards that are associated with internal
labor markets are examined in Chapter 10.

Those to whom the transaction cost advantages of simple hierarchy are
obvious may wish to omit this chapter and go directly to the next. I It is
nevertheless noteworthy that the economic merits of hierarchy have recently
been disputed by Radical Economists and others. What was once taken for
granted is thus usefully resubmitted to scrutiny. Since the Radical Economists
are principally responsible for the charge that hierarchy lacks redeeming
economic purpose, this chapter focuses on the issues set out and elaborated in
that literature.

The Radical account of hierarchy is sketched in section I. Missing trans­
action cost features are introduced in section 2. A description of six alter­
native work modes that differ in contractual, ownership, and hierarchical
respects is set out in section 3. The efficiency attributes of those modes are
then compared in section 4. Power approaches to the study of organization are
examined in section 5.

. I For an earlier discussion of simple hierarchy less extensive than that appearing here, see
W,IJ'amson (1975, chap. 3).
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The Radical account of hierarchy comes down to this: (I) All legitimate
efficiency purposes of organization can be discerned by reference to the
neoclassical theory of the firm; (2) neoclassical th ory makes no provision for
hierarchy; accordingly (3) the alternative hypothes s-namely, that hierarchy

operates in the service of power-wins.
Original contributions by Stephen Marglin (19 4) and Katherine Stone

(1974) are central to the Radical critique." Whethe there is an efficiency
justification for hierarchy is examined by Marglin both with reference to
Adam Smith's treatment of the division of labor and in terms of the historical
displacement of nonhierarchical by hierarchical modes. To the question
"What do bosses do?" Marglin offers the reply: Bosses exploit workers, and
hierarchy is the organizational device by which this result is accomplished.

1.1 Pinmaking

T. S. Ashton contends that examining the organization of work in the context
of pinmaking is regretable.? Pinmaking is neither economically important nor
technologically interesting. The pinmaking example nevertheless has several
advantages. For one thing, the technology is simple. Not only are the tasks
and tooling relativelyuncomplicated, but successive stages of pinmaking are
technologically separable. There is no occasion, therefore, to disallow certain
ty~s of nonhierarchical work modes at the outset because of the "imper­
atives of technology." Instead, a wide range of organizational modes are
technologically feasible, and transactions rather than technology are arguably
determinative. -

Second, the pinmaking example has the advantage of being already
familiar to social scientists. Indeed, it would be difficult to cite another case
where the economies that accrue to the specialization of labor are thought to

2~ee Bowles and Gintis (1976, chap. J) for a summary of the radical arguments where the
Marghn and Stone papers are prominently featured.

3Ashton (1925, p. 281) observed that in "text-books and examination scripts the pin trade of
a hundred or more years ago has been given a prominence which is far from justified by its true
rank amo~g ec~nomic .activities. Babbage notwithstanding, the manufacture of pins does not
afford the .Idea~ illustration of the division of labor: and one may echo Dr. Clapham's regret 'that
Ad~m Sffil.th did not go a.few miles from Kirkealdy to the Carron Works to see them turning and
bonng their cannonades instead of to his silly pin factory.' ..
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be so clearly established. Not only does Smith discuss the production process

in detail, but Charles Babbage (1835, pp. 175-83) and Ashton (1925) give

even more complete descriptions. Third, and related, although Smith's use of

the. pinmaking example to illustrate the advantages of the specialization of

labor was long thought to be uncontroversial, Marglin argues that Smith's

discussion of alternative modes for organizing pinmaking is incomplete and is

biased in favor of hierarchy. Whether pinmaking ought to be organized hier­
archically is thus actively open to dispute.

Smith's discussion of the division of labor in the context of pinmaking
is worth recounting in detail. He observed that

... in the way in which this business is now carried on, not only the whole work
is a peculiar trade, but it is divided into a number of branches, of which the
greater part are likewise peculiar trades. One man draws out the wire, another
straights it, a third cuts it, a fourth points it, a fifth grinds it at the top for
receiving the head, to make the head requires two or three distinct operations; to
put it on is a peculiar business, to whiten the pins is another; it is even a trade by
itself to put them into the paper; and the important business of making a pin is, in
this manner, divided into about eighteen distinct operations, which, in some
manufactories, are all performed by distinct hands, though in others the same
man will sometimes perform two or three of them. I have seen a small manufac­
tory of this kind where ten men only were employed, and where some of them
consequently performed two or three distinct operations. But though they were
very poor, and therefore but indifferently accommodated with the necessary
machinery, they could, when theyexerted themselves, make among them about
twelve pounds of pins in a day. There are in a pound upwards of four thousand
pins of a middling size. Those ten persons, therefore, could make among them
upwards of forty-eight thousand pins in a day. Each person, therefore, making a
tenth part of forty-eight thousand pins, might be considered as making four
thousand eight hundred pins in a day. But if they had all wrought separately and
independently, and without any of them having been educated to this peculiar
business, they certainly could not each of them have made twenty, perhaps not
one pin in a day. [Smith, 1922, pp. 6-7]

The factors that are responsible for the advantages attributable to the division
of labor are identified by Smith as follows:

This great increase of the quantity of work which in consequence of the division
of labour, the same number of people arc capable of performing, is owing to
three different circumstances; first, to the increaseof dexterity in every particular
workman; secondly, to the saving of the time which is commonly lost in passing
from one species of work to another; and lastly to the invention of a great number
of machines which facilitate and abridge labour, and enable one man to do the
work of many. [p, 9]

Several things are noteworthy about those observations. For one thing,

Smith is imprecise about the organizational and ownership relations that exist

among the workmen in the small factory in question, though one may infer

that the workmen were subject to an authority relation and that the plant and

equipment was owned by a capitalist owner-man~ge~who direc~ed the w?rk.
Second, only a single alternative to factory orgamzation of the kind descnbed

is considered. The alternative is for each man to work "separately and inde­

pendently," each pin being crafted separately, start ~o fin.ish, before ~ork ~n

the next is begun. Intentionally or not, the comp~son IS thereby ngged 10

favor of factory modes of organization.

As Marglin (1974, p. 38) points out, the sepa te crafting of each indi-

vidual pin is absurd. Both dexterity and setup time ec nomies can be realized

by substituting batch processing for separate crafting: ••It appears to have

been technologically possible to obtain the economies of reducing setup time
without specialization. A workman, with his wife and children, could have

proceeded from task to task, first drawing out enough wire for hundreds 0;/
thousands of pins, then straightening it, then cutting it, and so on with each

successive operation, thus realizing the advantages of dividing the overal
production into separate tasks." Indeed, in Marglin's view, the "capitalist

division of labor, typified by Adam Smith's famous example of pin manufac-

ture, was the result of a search not for a technologically superior organization

of work, but for an organization wl1'i'ct1iUiiranteed' to the entrepreneur an

essential role in the productloo"process, as integrator of the separate efforts of

Iii"sWOrl<ershlto a marketable product" (1974, p. 34; emphasis added).

1.2 Power

As indicated, the familiar neoclassical production function framework,

whereby economizing IS accomplished mainly by equating marginal rates of

transformation with relative factor prices, is simply inimical to the proposition

that organization form matters. Marglin recognizes this and appears to con­

cede that hierarchical organization yields economies of other kinds. The suc­

cess of the factory (hierarchy) over the putting-out system is thus described by
Marglin as follows

[T]he agglomeralion of workers into factories was a natural outgrowth of the
putting-out system (a result, if you will, of its internal contradictions) whose
success bad little .or nothing 10 do with the technological superiority oflarge­
scale machinery~The key to the success of the factory, as well as its aspiration,
was the substitution of capitalists for workers' control of the production process;
discipline and supervision could and did reduce costs without being tech-
nologically superior. [1974, p. 46; emphasis in original]"?" -----'-------
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Additional or related productivity advantages of hierarchy, as compared with
the putting-out system, are that hierarchy permits the benefits of innovation to
be appropriated more completely (Marglin, 1974, p. 48) and serves to check
"embezzlement and like deceits" (p. 51).

Despite productivity and efficiency consequences of those kinds, radical
economists take the position that hierarchy lacks redeeming social purpose.
For one thing, productivity gains that are attributable to discipline are invol­
untary. The disutility of work presumably more than offsets the output gains
that result from discipline." Second, although hierarchy may check transac­
tional disabilities associated with nonhierarchical modes, those disabilities are
evidently thought to be unimportant or are explained. by institutional defects
of a remediable kind. As an example of the latter, Marglin (1974, p. 49)
contends that the patent system could be reshaped in ways that vitiate the
innovative advantages the patent system currently assigns to hierarchy. Ac­
cordingly, his answer to the question, "Is hierarchical authority really neces­
sary to high levels of production?" appears mainly to be negative: Although
hierarchy may favor the accumulation of capital (p. 34), the coupling of the
hierarchical organization of work with an extensive division of labor is ar­
tificial and has as its object the exploitative purpose of" 'divide.and conquer'
rather than efficiency" (p. 39).

Not only do radical economists argue that hierarchy lacks a compelling
efficiency rationale, but they further contend that the history of hierarchy
supports the alternative hypothesis, namely, hierarchy arose in the service of
capitalist power over labor. Stone's (1974) interpretation of the transforma­
tion of the steel industry in the late nineteenth century develops that argument
in a way that both Samuel Bowles and Herbert Gintis (1976) and Marglin
(1974) find compelling. Also, radical economists take the position that not
only are nonhierarchical work modes more efficient, but they result in greater
work satisfaction (Bowles and Gintis, 1976, pp. 78-81).

The steel industry transformation is interpreted in transaction cost terms
in section 5, while the matter of work satisfaction is deferred to the following
chapter. The central issue, and my main interest here, is an assessment of
alternative work modes in transaction cost terms. If, as alleged, hierarchy
does not serve efficiency purposes, the power relationship hypothesis is more
compelling. If, however, hierarchy serves to economize on transaction costs,

4This neglects the possibility that the benefits of supervision are perceived by the workers
and that supervision is imposed by mutual consent so as to check free riding among the memo
bership of an interdependent work force. Alchian and Demsetz (1972) motivate what they refer to
as the ·~C.apilalist_~~rm" on such mutual consenl grounds.

then an alternative explanation for the historical events to which Marglin and
Stone refer warrants serious consideration.

2. Transaction Cost Aspects

Recall that two branches of transaction cost eco~omics are distinguished in

the cognitive map of contract ~et out in c~aPtet2.: a gov~rnance branch,
where the concern is with adaptive, sequential de sion-making, and a mea­
surement branch, where the problems are attributab to information impact­
edness. Ta be sure, the two conditions are commonly joined (Alchian, 1984,
p. 39). My discussiOi1or'nle()j-~1jfinleilneaiale product markets
deals principally with the governance side. If measurement problems exist,
they are assumed to vary directly with asset specificity.

My discussion of labor ~rganization and of co~rate organizations in ~
this chapter and those followmg makes greater provision for measuremem"
aspects: As between the two, the governance side continues to be the main
source of refutable implications. But express attention to measurement is
more important and even essential.

2.1 The Fundamental Transformation

The Radical account of pinmaking and of work organization makes no provi­
sion for asset specificity and its organizational ramifications. Even supposing
that the machines used to make pins were interchangeable, one factory to
another, so that a condition of physical asset specificity was absent, the
equ(pment in a pin factory had site specificity features (it was not "on
wheels"). It is furthermore plausible that the workers developed firm-specific
knowledge and skills.> Given nontrivial asset specificity in either site or
human asset respects, successive stations would thereafter operate in an ex

post bilateral trading relationship with each other. Despite what may have
been a large numbers bidding condition at the outset, if the fundamental
transformation thereafter took effect, then the eventual configuration would
be one for which a specialized governance structure was needed.

. 'Pinmaking plainly involves the acquisition of special skills-to CUI, point. straighten, etc.
~ these take much or lillie time is'nol obvious: I conjecture that the necessary skills are
qUICkly learned. In any event, many of those skills are presumably transferable to rival pinmaking

firms. !f. the~fore, the pin industry is unconcentrated, skill specialization need nol stand as a
strong Impediment to human asset redeployment. Team features, however. can complicate that
and favor a longer-term employment relation.
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To be sure, radical economists are not uniquely culpable in their failure
to acknowledge that condition and-to recognize its organizational importance,
But they were plainly in a better position to deal with such matters than were
economists of orthodox persuasions. Marglin and others had already made the
shift to a more microanalytic level of analysis in their efforts to assess the
organization of work. Implicitly, the transaction had become the basic unit of
analysis. The next step was to submit alternative feasible organizing struc­
tures to comparative institutional analysis. They pulled up short of that,
however, and were content instead to assert that nonhierarchical modes of
organization had good if not superior efficiency properties.

2.2 Measurement

The measurement difficulties of principal interest in this chapter and those
following are attributable to a condition of information impactedness. One of
the parties to a transaction has more complete knowledge than does the other,
which asymmetry condition is costly to overcome and gives rise to a trading
hazard. Sometimes markets fail for that reason (Akerlof, 1970). But that is
not the only, or even the main, possibility. Organizational responses often
occur that serve to mitigate the hazard.

Two responses can be distinguished: an incentive response and a meter­
ing response. The incentive response relaxes the connection between rewards
and an imperfectly observed indicator of performance, thereby weakening the
incentive for deceit.'For example, workers on piece rate have stronger incen­
tives to shade quality than do hourly workers, The metering response may
entail redesigning the product or reorganizing the task. The object in either
case is to display true attributes more accurately.

Although radical economists regard shirking, embezzlement, and quality
shading as income redistribution effects, the fact is that numerous resource
allocation c~quences -ensue. For-o~; thing, investments in products and
technologies that are more subject to such losses will be relatively disfavored.
Second, the black markets on which embezzled product is traded are ineffi­
cient. Third, efforts to police against those losses involve the use of real
resources. Further distortions occur because systems that are more subject to
shirking and embezzlement will induce wage adjustments that penalize work­
ers who are less given to such deceits. (It is not an accident that those with few
scruples predominate in some occupations. Those with more scruples are
simply nonviable.)

3. A Comparative Institutional Framework

3.1 Assumptions

Marglin contends that the nonexperi~ental nature~~f t~e social sciences con­
tributes to the continuing neglect of internal orga nzanon. Were that not the
case, alternative modes of organization, includin egalitarian work modes,
would bedesigned and tested experimentally (M glin, 1974, pp. 33-34).
While I agree that experimental testing of that kin has great merit, I submit
that a great deal can be discovered about the efficacy of alternative work
modes by an abstract assessment of their transactional properties. At the very
least, a priori analysis of the transactional attributes of alternative modes
should permit the empirical issues to be greatly delimited.

So that alternative modes will be on a parity in technological and loca­
tional respects, it will be useful first to specify the common manufacturing
characteristics associated with each. One of the more serious problems with
the work mode literature is that such assumptions are rarely made expli , .
The following assumptions will be maintained in this and the next 0 sec­
tions and, except where noted to the contrary, will apply across all modes:

I. Specialized equipment, provided that it can be utilized at design
capacity, facilitates low-cost pin manufacture. Nontrivial setup costs
are incurred in putting the equipment in place.

2. Workers acquire dexterity by repeated operations of the same kind,
though this is subject to diminishing returns.

3. It is economical, so as to save on transportation expense, that all
pinmaking operations be completed at a common location, so that,
the putting-out system excepted, all work is performed under one
roof. .

4. The common building is leased and, whatever the station ownership
and utilization arrangements, no problems arise with respect to build­
ing lease payments.

5. Successive stages of manufacture are separable in the sense that plac­
ing a buffer inventory between them permits work at each stage to
proceed independently of the other.

The production line is balanced in the following very special sense:
Work stations are designed such that, absent untoward events, a
steady flow of intermediate product between stations is assured by
placing a single, fully occupied worker at each station.
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7. Market transactions for intermediate product are very costly.
8. The workers employed under each mode are a random sample of the

technically qualified population of which they are a part.

9. Replacement investment occurs routinely and investment for expan­
sion purposes is ignored.

The first four assumptions are relatively uncontroversial. The fifth as~

sumption (separability) means that differences among work modes tum on
transactional rather than technological considerations. Coupling this with the
one-man-each-station condition (assumption 6) effectively means that the tech­
nology associated with the putting-out system is not inferior; rather, the same
technology is feasible for and is common to all modes. .

'As noted, the one-man-each-station assumption is very special. It serves
to concentrate attention on transaction cost issues, which have hitherto been
neglected, and suppresses technological considerations, the importance of
which have previously been exaggerated. Redressing the imbalance by way of
the one-man-each-station device scarcely yields a "representative" outcome.
It is nevertheless noteworthy that the very same transaction cost attributes of
work organization that this device serves to isolate also appear in the multiper­
son station context. The assumption will accordingly be retained throughout
the chapter. Pat Hudson's remarks regarding organization and technology,
made in conjunction with her assessment of proto-industrialization, are in­
structive- "considerable economies in costs could be achieved ... without
technical change" (1981, p. 46). Indeed she asserts, and thereafter demon­
strates, that "much early factory development occurred in order to achieve
organizational economies and efficiencies and not according to technological
dictates" (Hudson, 1981, p. 46).6

The assumption that intermediate product markets work badly focuses
attention on the transactional properties of internal~~~~ion, If market
alternatives to internal exchange could be exercised at slight cost, choice
among alternative internal modes becomes less important, since market relief
can always be obtained when internal modes threaten to break down. As­
sumption 7 forecloses that possibility.

The assumption that the workers employed under each mode are a ran­

dom sample of the population precludes the possibility that workers will
match preferences toward work modes in a discriminating way. Thus al­

though certain work modes may be competitively viable if they are staffed

6Hudson's views are usefully contrasted with those of another economic historian, S. R. H,
Jones (982). As set out elsewhere, I maintain that Jones's reliance on technology to explain
work organization does not wash (Williamson, 1983). His noncomparative analysis is
unpersuasive.

with workers with s~La!tributes, that is foreclosed by the random assign­
ment stipulation wherein all modes are assessed with respect to a common

workforce.
Assumption 9 permits new investment issues to be set aside; attention is

focused on the operating and adaptive attributes of alternative modes instead.
That has two advantages. First, the investment properties of alternative

ownership arrangements can be and have been!nvestigated within the neo­
classical framework. The studies of Vanek ( 970), Meade (1972), and

Furubotn (1976) all confirm that collective own rship models are beset with
investment problems. Second, the operating an adaptive attributes of alter­
native work modes have been relatively negle ted in the prior literature.
Omitting investment from the performance attributes under scrutiny serves to
compensate for that imbalance.

So much for the assumptions; I tum now to a description of alternative
modes. Six different modes are described, first in ownership and then in
contracting terms, Both for transaction cost purposes and for purposes of

stud!~nghierarchy, th~ ~atter is more bas~~~nershiP' however, is the more
familiar way of describing work modesi HI he employed first,

3.2 Alternative Modes/Ownership

Three types of station ownership relations-entrepreneurial, collective
ownership, and capitalist-with two variants within each will be considered.

a. ENTREPRENEURIAL MODES

Entrepreneurial modes are ones In which each station is owned and
operated by a specialist,

. 1. Putting-Out system. A merchant-coordinator supplies the raw mate-
?a1~,. owns the work-in-process inventories, and makes contracts with the
mdl~ldual entrepreneurs, each of whom performs one of the basic operations
at ~lS home using his own equipment. Material is moved from station to
statlrd°~ (home to home) in batches under the direction of the merchant­
COO mator.

The Putting-Out system has been described by Landes as follows:

[M]erchant-manufacturers . 'put OUt" . I I'rod th raw matena s-raw woo, yam metal
.s. as e c~ ~ight be-to dispersed cottage labor, to be worked ~p into

finished or semlfimsh.ed products. Sometimes the household was responsible for
mo~ than o~e ~tep/ m the production process: spinning and weaving were a
typicalcombination. But the system was also compatible with the most refined
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division of labor, and in the cutlery manufacture of Solingen or Thiers or in the
needle trade of Iserlohn, the manufacturing process was broken down into as
many as a dozen stages, with eachcottage shopspecializing inone. Putting-Out
was a major stepon the path to industrial capitalism. For one thing, it brought
industrial organization closer to the modem division between employers who
own the capital and workers who sell their labor. To be sure, most domestic
weavers owned their loom and nailers their forge. They were not, however,
independent entrepreneurs selling theirproducts in the open market; rather they
were hirelings, generally tied to a particular employer, to whom theyagreed to
furnish a given amount of work at a price stipulated in advance. [Landes, 1966,
p. 12]

2. Federated. Stations are located side by side in a common facility.
Intermediate product is transferred across stages according to contract. So as
to avoid the need for supervision or continuous coordination, buffer invento­
ries are introduced at each station. Subject to the condition that buffer in­
ventories do not fall below prescribed levels, in which event penalties are
assessed, each worker proceeds at his own pace. ,It

Whether this mode was ever widely used is uncertain and perhaps doubt­
ful. Thus although Landes (1966, p, 14) observes that the practice of "leasing
space and power in a mill to individual artisans: each conducting his own
enterprise" was common in nineteenth-century England, it is ~Iear whether
intermediate product was traded among stations or if each station.was self­
contained.

Hudson likewise observes that "the majority of early woolen mills were
occupied and run, if not entirely financed, by small manufacturers . . . rather
than by wealthy mercantile concerns" and explains this by "the fact that the
size and cost of a competitive mill remainedsmall in the woolenbranchuntilwell
into the 19th century. More importantly, tenancy and multiple tenancy of
mills was ubiquitous throughout the period" (1981, p. 48). Again it is unclear
whether each tenant was self-contained or there was trade between stations. In
principle, however, there could have been trade.

Moreover, it is useful to consider the Federated mode as an evolutionary
development, even if only of a hypothetical kind. For one thing, it illustrates
the use of comparative analysis of a microanalytic kind to investigate the
properties of new forms of organization. Once an abstract mode has been
described, its incentive and contracting properties, in relation to other modes,
are relatively easy to establish. Additionally, the Federated mode has the
attractive property that it preserves considerable worker autonomy." Egalitar­
ian work relations are presumably favored as a consequence.

7An alternative mode. ofa less autonomous kind, would betotransfer the Putting-Out mode
into the factory. Thus instead of each work station striking contracts with predecessor and
successor stations, all contrtets would bemediated instead by a central agent-the merchant-

b. COLLECTIVE OWNERSHIP

Work stations are here owned in common by the entire group of workers.
_ 3. Communal-emh. Although stations are owned in common, every
man has a claim to the output associated with his own labors. So as to
facilitate the acquisition of dexterity and economize on setup costs, each
worker engages in batch process manufacture. The orderly movement of
produc't is accomplished by having workers move between successive stations
at prescribed intervals (hourly, daily, weekly, or atever appears most ap­
propriate), each bringing his own work-in-process inventory with him and
selling his final product in the market.

The suffix "emh" is used to emphasize that thi is an every-man-for­
himself system." Thus although workers pool their reso ces with respect to
the ownership of plant and equipment and orderly station moves are accom­
plished by calendar, there is no specialization among workers. Such a joining
of common ownership with an every-man-for-himself rule is what Harold
Demsetz (1967, p. 54) has described elsewhere as the communal mode.
Unsurprisingly, the combination of community ownership with emh appropri­
ability leads to mixed performance results. To conclude, however, that collec­
tive ownership is inferior to private ownership because of defects in the
Communal-emh mode is unwarranted. If collective modes, such as the Peer
Group, can be devised that have better propertieslthan does Communal-emh,
they presumably should be considered." I

4. Peer Groups. The same ownership a~angement obtains as in the
communal-emh mode, but workers are not compensated on the basis of their
own product but are paid the average product of the group instead. 10 Workers
may rotate among stations or specialize at one or a few stations. Moreover, so
as to avoid the need for full group discussion whenever an adaptation has to be
made and/or to a:-surc:: better coordination among the members with respect to
wot'k: breaks, vanable rates of production, and the like, Peer Groups may elect.
temporary "leaders," who make operating-but not strategic-decisions on

c~rdinator. Since, ex.cept ~n tr~nsportation expense respects, the simple efficiency properties of
~IS mode are su~stantlally Identical tothose ofthe Putting-Out system, the Federated mode. with
~llateral contractmg between stations, has more interesting properties. Freudenberger and Red­
~Cb (1964, P: 394) conjecture: "Very probably the first consolidated. centrally managed work.
hops were httle more than concentrated Putting-Out arrangements."

8Alternatively the suffix" h/h" Id .his/h If F' I ep cou be used, where this refers to every-person-for-
erse . orpurposes ofeconomy. I use emh.

9Dem
t
setz was ~oncerned with land use rather than batch manufacturing in his discussion of

communa ownership. Icon]'ecture th t th P . .
C I

a e eer Group typically has supenorproperties to the
ommuna -emh mode for land use aswell.

IOSpecifying averagegod' '. roup pr uct IS unnecessary. Any ofavariety ofnonmarginal product
reward schemes Will do.
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behalf of the group. It is important, however, that leadership rotate among
group members if rigid hierarchical relations are to be avoided. I I Ernest
Mandel's (1968, p. 677) proposal for self-management "in which everybody
will take a tum to carry out administrative work in which the differences
between 'director' and 'directed' will be abolished" is in that spirit. The
joining of a nonrnarginal productivity sharing rule with democratic decision­
making is what characterizes Peer Group organization: 12

C. CAPITALIST MODES

Inventories of all kinds (raw materials, intermediate product, finished
goods) as well as plant and equipment are owned by a single party under
capitalist modes.

5. Inside Contracting. The Inside Contracting mode of organization
has been succinctly described by Buttrick in the following way:

Under the system of inside contracting, the masagernent of a finn provided floor
space and machinery, supplied raw material and working capital, and arranged
for the sale of the final product. The gap between raw material and finished
product, however, was filled not by paid employees arranged in [a] descending
hierarchy ... but by [inside] contractors, to whom the production job was dele­
gated. They hired their own employees, supervised the work process, and re­
ceived a [negotiated] piece rate from the company. [Buttrick, 1952, pp. 201-2]

The Inside Contracting system permits a capitalist who has relatively
little technical knowledge to employ his capital productively while limiting
his involvement to negotiating contracts with inside contractors, inspecting
and coordinating the flow of intermediate product, and taking responsibility
for.final sales. 13 Howard Gospel observes that Inside Contracting was widely
used in batch process systems in the nineteenth century (undated, p. 7), but
was never employed on the railways or continuous process industries (p. 9).
Robert Eccles (1981) contends that the construction industry is even now
organized on Inside Contracting principles.

6. Authority Relation. The Authority Relation mode involves cap­
italist ownership of equipment and inventories coupled with an employment
relationship between capitalist and worker. The employment relation is, by
design, an incomplete form of contracting. Flexibility is featured as the em­
ployee stands ready to accept authority regarding work assignments provided
only that the behavior called for falls within the "zone of acceptance" of the

IIBranko Horvat also features rotation in his discussion of the "socialist firm" (1982. p.
244). In fact, however, as discussed in Chapter 10. the rotation ideal is difficult to implement.

12Foran elaboration, see Williamson (1975. chap. 3).

13Foran evaluation of the limits of Inside Contracting, see Williamson (1975. pp. 96-99).
Section 6.1 of Chapter 6 briefly discusses this condition.

contract. Joining an organization under t~e. Authority Relation ~~e thus
entails an agreement "that within some limits (defined both explicitly and
implicitly by the term~ of the. employment .contrac.t) [the e~ployee~ will
accept as premises of hIS behavior orders and instrucnons supphed to him by
the organization" (March and Simon, 1958, p. 90). Rather than enjoy the
contractual autonomy of an inside contractor, who is subject to only very
loose performance constraints (e.g. that minimum quality standards be met
and that buffer inventories not fall below pr~scri~~.evels more than a ce~ain

percentage of the time), the worker now IS subjec to much more detailed
supervision.

\
3.3 Alternative MQdes/Contracting

Contractual differences of two kinds should be distinguished. The first and
more [mportsnt compares alternative modes in terms of their degree of re­
liance on contractual detail to coordinate production. That is the distinction
emphasized here and in section 4. The second has reference to the bargaining
relation between the contracting agents. That aspect is examined under 3.4,
below. /

The six alternative modes under examination ~n this chapter differ signif­
icantly in the degree to which they rely on comprehensive contracting. For
three of the modes, contracting (and recontracting) is the exclusive basis by
which product is exchanged and interfaces are brought into adjustment. For
the other three modes contract is used to provide framework, which is subject
to reshaping at the contract renewal interval. Within the context of that frame­
work, however, day-to-day operations are governed by an administrative
process. The two different styles of organization will be referred to as contin­
uous contracting and periodic contracting, respectively.

a. CONTINUOUS CONTRACTING

Both types of entrepreneurial modes (Putting-Out and Federated) as well
as the Inside Contracting mode rely extensively on contracting. The putter-out
and the capitalist serve as the common contracting agent in the first and third
instanceswhile the workers in the Federated mode engage in bilateral contracts
with the owners of predecessor and successor stations. A common .charac­
teristicof contracting modes is that each worker maintains considerable auton­
omy and, once the terms of the contract are struck, lays claims to a distinct
profitstream. Since the gains of one agent are frequently made at the expense of
another, relations among the parties are of a highly calculative kind.
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The problems with such contracting modes are of two Rinds. First, can
the requisite complex contract be described, negotiated, and enforced in a
low-cost manner? Bounded rationality considerations preclude comprehen­
sive contracting from being realized. Confronted with the infeasibility of such
complete contracting, the hazards of incomplete contracting then have to be
addressed.

Since bargaining relations between successive stations are necessarily of
a small numbers kind, bilateral monopoly problems abound. To be sure, a
long-term, recurring relationship between the parties is contemplated. Unre­
strained, myopic subgoal pursuit is accordingly discouraged. But it is unre­
alistic to expect autonomous parties to adapt to unforeseen, hence unplanned,
circumstances in a joint profit maximizing way without first settling their
respective claims on profit streams through intensive, self-interested bargain­
ing. Merely to transfer a transaction out of the market and organize it inter­
nally does not, without more, harmonize exchange. The prospect and actu­
ality of such recurrent bargaining is a serious ilflpediment to autonomous
internal contracting work modes.

b. PERIODIC CONTRACTING

There is no exchange of intermediate product among members of Com­
munal-emh firms, so there is little occasion for contracting under that mode.
Ad hoc contracts might, however, be negotiated if workers were to become
disabled, since work-in-process inventories would otherwise stand idle. Also,
original investment, reinvestment, and maintenance agreements will have to
be worked out. Although those are not trivial matters, the problems of recur­
ring contracting that arise in connection with day-to-day operations in each of
the contracting modes described previously do not appear.

Members of Peer Groups have even less need for contracting. Work left
undone by a disabled worker would be completed by his associates. To be
sure, membership affiliation and disaffiliation terms would have to be
reached. But no bilateral contracting between successive stations on operating
matters would occur. Democratic decision-making, effected by the rotating
leader or by full group discussion, is used to bring station interfaces into
adjustment.

Contracting under the Authority Relation is apt to be somewhat more
complete, in that explicit and implicit understandings regarding the zone of
acceptance of the employment relation (Barnard, 1938; Simon, 1957) need to
be reached. Once agreement bas been reached, however, this is an essentially
noncontractual mode. Adaptations of an operating kind are made within the
framework of that rather general contract, whereby boss and worker essen-

tially agree to "tell and be told." Strategic decisions affecting the overall
configuration of the enterprise are mainly left to the boss's discretion.

3.4 The Degree of Hierarchy

The degree of hierarchy is usually assessed in decision-making respects.
Where the responsibility for effecting adaptations is concentrated on one or a
few agents, hierarchy is relatively great. Where ins ad adaptations are taken
by individual agents outre subject to collective app val, hierarchy is slight.
A less common but nonetheless useful way to cha cterize hierarchy is in
contractual terms. If one or a few agents are responsi Ie for negotiating all
contracts, the contractual hierarchy is great. If instead each agent negotiates
each interface separately, the contractual hierarchy is weak. 14 Although there
is a strong, positive rank correlation between the two ways of characterizing
hierarchy for the work modes investigated here, the correlation is not perfect.
What is perhaps more interesting is that ownership is imperfectly correlated
with hierarchies of both kinds. Using E, Co, and Cap to denote en­
trepreneurial, collective, and capitalist modes respectively, and using braces
to denote ties (or near ties), the rank ordering of modes from least to most
hierarchical in contractual and decision-making re pects is as follows:

DEGREE OF HIERARCHY (LEAST 0 MOST)

Contractual Decision-making

(I) {
Federated (E)

(I) { Federated (E)
Communal-emh (Co) Communal-emh (Co)
Peer Group (Co)

(2) Putting-Out (E)
(2) { Putting-Out (El

Inside Contracting (Cap)

\, (3) {
Inside Contracting (Cap) (3) Peer Group (Co)
Authority Relation (Cap)

(4) Authority Relation (Cap)

There is no central contracting agent in the Federated, Communal-emh,
or Peer Group modes of organization, so a contractual hierarchical rela­
tionship is altogether absent for them. By contrast, there is a central agent for

14Notein this connection that the term .•contractual hierarchy" has reference to the relation
between the cQntracting agents, not to the reliance on contracting to effect adaptations. Modes
that are described above as periodic may (and some do) have strong hierarchical properties at
contract renewal intervals.
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the other three modes. Although characterizing the hierarchical relation be­
tween central agent and workers is not simple, a plausible case for the
relations shown between Putting-Out, Inside Contracting, and the Authority
Relation can be made in terms of bargaining strength of workers vis-a-vis the
central agent at the contract renewal interval. That varies with ( I) the extent to
which workers have acquired firm specific skills and knowledge, (2) collec­
tive organization among workers, and (3) physical asset ownership.

Skill acquisition is the same under all three central agent modes, since
each involves specialization in identical degree. Collective organization may
be slightly stronger under the Authority Relation, since workers here are less
autonomous than under Putting-Out (where they are dispersed) and Inside
Contracting (where they appropriate separate profit streams). Physical assets
are owned by each worker under Putting-Out, but the central agent owns the
stations in both instances under the Authority Relation and Inside Contract­
ing. The upshot is that the contractual hierarchy is weak for Putting-Out,
while the Authority Relation and Inside Contracting are somewhat stronger in
contractual hierarchy respects.

Consider now the decision-making hierarchy. There is no command
relation whatsoever between the members of the Federated and Communal­
emh modes. The former is governed by rules and bilateral contractual rela­
tions; the latter is governed by rules and democratic decision-making. A
relatively weak command relation exists for Inside Contracting and the Put­
ting-Out modes. The central agent to the contracts can appeal to the workers
to adapt in coordinated ways to changed circumstances, but the contracts
govern as responsibility for operating matters has been extensively delegated.
Thus bargaining and bribes may be needed if interim changes favored by the
central agent are to be effected. The,Peer Group acknowledges the benefits of
a command structure by designating a leader to coordinate day-to-day affairs.
The leadership position turns over regularly, however, and strategic decisions
are reached only after a full group discussion. Democratic decision-making
effectively prevails. The Authority Relation posits at the outset that a superi­
or-subordinate relation will govern in both operating and strategic respects.
To be sure, the zone of acceptance of the employment relation, within which
workers will accept orders without resistance, is limited by formal and infor­
mal agreement. But a command hierarchy is a prominent feature of the Au­
thority Relation.

Although capitalist modes are more hierarchical than collective owner­
ship modes from a contractual point of view, the more critical hierarchy for
performance purposes is the decision-making hierarchy. The observed rela­
tion between ownership 'and hierarchy is very weak in decision-making re­
spects. The least hierarchical modes, Federated and Communal-emh, are of

\

different ownership kinds (entrepreneurial and collective ownership, respec­
tively). The Peer Group, Putting-Out, and Inside Contracting modes have
intermediate degrees of hierarchy, and each is from a different ownership
class. Although the most hierarchical decision-making mode is the capitalist
mode, the next strongest command hierarchy features collectir.ve ownership.

4. A Comparative Institutional Assessment

The issue to be addressed here is: Socioeconomic att utes of tho, enterprise
aside, do alternative work modes differ systematically in e ciency respects?
A set of simple efficiency criteria is proposed first. Crude rankings of work
modes with respect to those criteria are then attempted.

4.1 Simple Efficiency Criteria

None of the eleven efficiency measures described below is unfamiliar. Not
only will each be recognized as a relevant efficiency dimension, but, at one
time or another, the ramifications of each for the organization of work have
been discussed previously by others. What has been missing is an overview of
the issues. No single mode has been systematically assessed with respect to all
of the eleven criteria. Neither has there been an eU~rtt make comparisons
across modes in terms of the criteria.

The eleven efficiency indicators are usefully gr uped into three types:
attributes associated with the flow of product, th efficiency with which
workers are assigned to tasks, and the incentive properties of alternative
modes. Note-that each of the eleven performance statements that follow is of a
ceteris paribus kind.

a. PRODUCT FLOW l5

Transportation expense, buffer inventory requirements, and the "leak­
age" of product at successive processing stages are the matters to be evalu­
ated here.

I. Transportation expense. The physical transport of work-in-process
inventories from one station to the next is costly. Ceteris paribus,
modes that economize on transportation expense are favored.

15These product flow economies are often advanced as Ihe reason for supplanting the
Pulling-Out system with the factory. See Babbage (1835, pp. 135,213,219) and Freudenberger
and Redlich (1964, p. 395). As described below, however, there is much more to it than this.



C. INCENTIVE AITRIBUTES

Differential steady state and intertemporal incentives give rise to perfor-
mance differences. Of special interest are: '

7. Work intensity. Work intensity refers to the amount of productive
energy expended on the job. Modes that discourage workers from

'malingering are favored.

8. Equipment utilization. The issue is whether equipment is utilized

16Among the advantages of the factory identified by Baines (1835, p, 460) and Babbage
(1835. pp. 214-15) was the fact that it allowed specialists to perform maintenance functions on a
number of machines in a single location. .

Assignment issues of three kinds arise. First, there is the matter of
assigning workers to work stations. Second is the issue of leadership. Third is
the matter of contracting with nonoperating specialists.

4. Station assignments. Talents will be effectively utilized to the extent
that workers are assigned to tasks for which they are relatively wei!
suited. This is a specialization of labor issue. In the normal case
where workers are not equally skilled in every task, modes that make
discriminating job assignments on the basis of comparative advantage
are favored.

5. Leadership. Modes vary in the degree to which coordination is reo
quired and the efficacy with which leadership assignments are made.
Modes that economize on coordination needs and make discriminat­
ing leadership assignments are favored.

6. Contracting. The capacity to aggregate demands and contract with
specialists to serve the needs of many stations (e.g. maintenance
specialistsj!s is the iJsue here. Modes in which such contracting is
easily accomplished are favored.
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I1These could be treated as separate performance categories. As it turns out. the rankings of
modes across system shock and system innovation dimensions are substantially identical. hence
the composite system responsiveness category.

18Foran earlier rating scheme in which the fourfold assignments were used. see Williamson
(1976). For earlier efforts to assess the efficiency of alternative organizing modes by rank
ordering their efficiency properties, see S. H. Udy, Jr. (1970) and Amartya Sen (1975, chap. 3).
Both are concerned with broader economic development issues (Udy from an anthropological
point of view) than are of concern to me here; and both are of limited immediate relevance to an
assessment of batch process manufacturing-though Sen might be extended in that direction.

with appropriate care. Modes that disfavor equipment abuse and

neglect are targeted.
9. Local shocks responsiveness. Local shocks are those which affect an

individual work station. Work stoppages due to machine breakdown
or worker illness are examples. Modes that facilitate quick recovery

are favored.
10. Local innovation. Local innovations involve process improvements

at individual stations. Modes that promote local cost economizing
process changes are preferred.

II. System responsiveness. The capacity to resp d to system shocks
and to recognize and implement system innovatio . (of process,
product, or organizational kinds) are the matters of interest here. 17

Modes that adapt easily to changing market circumstances and per­
mit systems improvements to be made without requiring extensive
contract renegotiation are favored.

I

Although there are some dimenSlins for which best or worst efficiency ratings
are easily made (e.g. the Puttin -Out mode has the worst transportation ex­
pense features; the Communal-e h mode, where workers move successively
across stations and appropriate th fruits of their own labors, has the best work
intensity and interface leakage properties but is worst in equipment utilization
respects; the Authority Relation has the best system responsiveness proper­
ties; and so on), there is little to be gained by using a fourfold ranking system
(be~t~good, poor, worst) rather than a simpler bivariate ranking in which best
or good modes are assigned the value 1 and poor or worst modes are rated O. 18

Bivariate assignments for each of the simple efficiency dimensions are
reported in Table 9- l , where modes are grouped according to ownership
type. Although no detailed rationale for the assignments is attempted here,
one is reported elsewhere (Williamson, 1976, pp. 30-50). Most of the assign-

4.2 Efficiency Comparisons

\.
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2. Buffer inventories. Temporal separability between successive work
stations is effected by creating a buffer inventory. Modes that econo­
mize on the level of buffer inventories are ingored.

3. Interface leakage. Interface leakage has reference to actual or effec­
tive losses of product during manufacture. Modes are favored that, at
low cost, discourage embezzlement and/or deter the disguise of the
true quality attributes of intermediate product as product is transferred
across stages.

b. ASSIGNMENT AlTRlBUTES
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a. OWNERSHIP COMPARISONS

ments are nevertheless transparent or are evident from 'the discussions of
ownership comparisons and contracting comparisons that appear below.

19Thus if putting a head on a pin depends on the manner in which wire is drawn and
straightened but not on pointing, if pointing precedes head attachment in order of progression,
and if carelessness in the pointing operation can result in bent shafts, determining the responsibil­
ity for the condition of the shafts at the head attachment stage may not be easy: Was the
straightening defective or are the bent shafts due to careless handling by the pointer?

The Putting-Out and Federated modes, which are the entrepreneurial
ownership modes, have rather poor product flow attributes, mixed assignment
attributes, and are indistinguishable in incentive respects. Inasmuch as the
Federated mode involves concentrating work station t a common location,
transportation expense economies are realized over the tting-Out mode.
Buffer inventories for each mode are high, however-thoug the reasons
differ. For the Putting-Out mode, inventories are high because each station
works on its own schedule (subject to daily or weekly output agreements), and

. product is moved in discrete shipments. Buffer inventories are high for the
Federated mode so as to reduce the temporal dependence on predecessor
stages, which are linked by bilateral contracts. Small buffer inventories would
predictably result in numerous disputes if, as is commonly the case, it is
costly to assess responsibility for delivery failures.

Interface leakage for both entrepreneurial modes is high. Chronic theft
and quality problems are reporte~ in connection with the Putting-Out mode
(Babbage, 1835, pp. 135, 219; freudenberger and Redlich, 1964, p. 395;
Marglin, 1974, p. 51). Theft is ~ot a problem with the Federated mode, but
quality control is. Not only is t~ere an incentive for each stage to shade
quality. but there are complex attribution problems when complaints are
registered.19

The Putting-Out mode has leadership advantages over the Federated
m~~ since there is a central contracting agent. The dispersed location of the
stages. however, makes it difficult for leadership to be exercised in contract­
ing. local responsiveness. or system responsiveness respects-hence Putting­
Out is rated no better than the Federated mode in those dimensions.

The two collective ownership modes have generally good product flow
attributes, rather poor assignment properties, and very different incentive
properties. The Communal-emh mode has higher buffer inventory require­
ments. since each worker moves successively across all stages. taking his own
work-in-progress inventory with him. Assuming that setup costs are not negli-
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20Piece rates for employees under the Authority Relation create worker incentives closer to
that of Inside Contracting. More generally, piece rate workers have less incentive to act cooper­
atively than do hourly workers when adaptations are proposed. This type of limitation of piece

-rates has not received the attention it deserves.

gible, each worker will remain at each stage for a considerable period. In­

ventory requirements thus are correspondingly great.
The Communal-emh mode has excellent work intensity incentives, since

every worker appropriates the fruits of his own labors. The Peer Group, by

contrast, is subject to free rider abuses. (Although careful screening of candi­

dates for Peer Group membership could serve to check such abuses, that
would violate the random assignment assumption.) In other respects, howev­
er, the Peer Group has superior incentive properties to the Communal-emh
mode. That is because the Peer Group is a cooperative mode whereas the
Communal-emh mode is given to aggressive suboptimization.

Such suboptimization is especially evident in the case of equipment
utilization. The benefits attributable to careful utilization of equipment are
realized mainly by others, while the costs of intensive or careless utilization
are shifted mainly to others; adverse incentives proliferate. A complex bar­
gain would have to be struck and policed to alter that adverse outcome. Peer
Group members, by contrast, experience no such myopic equipment use
incentives. The suboptimization versus cooperative aspects of the two modes
explain other incentive differences as well. "

The Authority Relation has product flow attributes superior to the other
capitalist, mode, Inside Contracting. Absent penalties on excess work-in­
process inventories, contractors have the incentive to accumulate such invento­
ries so as to realize greater operating autonomy. By contract, the Authority
Relation does not need to rely on pecuniary penalties to move inventories: fiat
will do. And it can carry low inventories because of its superior responsiveness
attributes. Interface leakage is also a problem with Inside Contracting, because
contractors have an incentive to suboptimize (shade quality) that is not oper­
ative among hourly employees. 20

Inside Contracting and the Authority Relation have uniformly good as­
signment attributes. They have very different incentive properties, however,
mainly because inside contractors have greater autonomy, appropriate the
fruits of their own labors mere fully, and need to be bribed to adapt cooper­
atively,. while employees working in an Authority Relation mode are less

given to aggressive subgoal pursuit and do not resist adaptations because they
do not possess the requisite property rights. Thus inside contractors work
intensively and introduce local innovations, but respond to local or system
adaptation, requirements much less readily. Also since inside contractors do
not own the equipment, malutilization may occur.

Specifically, the relevant time horizon to which inside contractors refer
Even allowing for the fact that the rankings are very rough, -several

interesting relations warrant comment:
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Row sum

The Organization of Work

Communal-emh
Putting-Out
Federated
Inside Contracting
Peer Group
Authority Relation

Mode

c. AGGREGATION :k
Aggregation to obtain an verall efficiency rating for each mode requires

that the relative importance f the eleven efficiency indicators be addressed.
This will obviously vary across industries. Suppose, however, that all are
weighted equally and a composite rating is obtained by taking the row sum for
each mode. The following rankings then emerge:

21Thisassumes the inside contractors are neither compensated for repairs that yield benefits
extending beyond the contract termination date nor reimbursed for idle time if the capitalist were
to make repairs during the contract interval. The former poses serious benefit estimation prob­
lems, while compensating for idle time would set up incentives to utilize equipment carelessly.

b. CONTRACTING COMPARISONS

Consider now Table 9-2, where the same rankin are displayed-only
here the modes are grouped by contracting attributes. Th . ing features
are: (l) Continuous contracting modes have generally poor product flow
attributes and uniformly poor local and system responsiveness attributes; (2)

continuous contracting modes are uniformly good in station assignment, work
intensity, and local innovation respects; (3) periodic contracting modes have
generally good product flow attributes; and (4) although some periodic con­
tracting modes are good in assignment and incentive respects, no general
statements can be made for periodic contracting modes as a group in either of

those general categories.

is the contract termination date. Repairs generating benefits that more than
,recover costs within the contract interval will be made, but those for which the
benefits can be recovered only if the contractor wins the bid for successive
contracts will be deferred. 2 1 Equipment repairs of a major kind will thus be

delayed and left to the capitalist at the contract renewal interval. Even minor
repairs may be postponed as contract termination dates approach.

\
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S. Power Versus Efficiency

24The issues are discussed further in Chapter 10, where the Peer Group (socialist finn) and
Authority Relation (capitalist finn) are examined. Horvat holds that it is necessary to prohibit
capitalist firms because the socialist finn "cannot easily survive in a capitalist environment
regardlessjof its potential efficiency" (1982, p. 455; emphasis in original).

22See Marglin's remarks quoted in section 2. supra.

23Louis Putterman, who would promote more extensive use of participatory modes. agrees
(1982). For a brief discussion, see Williamson (1981); also see Macneil (1974, p. 699).

The argument that successive modes of organization represent efficiency ad­
vances on earlier modes poses for the radical economics literature a dilemma

I. The Communal-emh mode, which accords workers the greatest de-
. gree of job variety and appears to be greatly favored by Marglin,22 is the least

efficient mode. Although it is possible to ascribe the nonexistence of the
Communal-emh mode to pernicious efforts by vested interests to annihilate it,
a more plausible explanation is that the Cornmunal-emh mode is dragged
down by its own efficiency disabilities.

2. The least hierarchical modes, in both contracting and decision-mak­
ing respects (see subsection 3.4, above), have the worst efficiency properties.
By contrast, both the Peer Group and the Authority Relation rely extensively
on a decision-making hierarchy-which indeed g s far to explain the supe­
rior performance of each. Hostility to hierarchy th lacks a comparative
institutional foundation. There may be more and less pre types of hier­
archy; but hierarchy itself is unavoidable unless efficiency sacrifices are
made.23

3. The Communal-emh mode aside, periodic contracting modes have
efficiency properties superior to continuous contracting modes.

4. Modes are listed roughly in the same order as they appeared histor­
ically. Although it is possible to argue that later modes displaced earlier
modes because the "interests" were determined to stamp out autonomy, an
alternative hypothesis is that successor modes have superior efficiency prop­
erties to predecessor modes. The progression from Putting-Out to Inside
Contracting to the Authority Relation is especially noteworthy in that respect.

5. Ranking the six modes injerms of power differentials between boss
and workers is difficult for lacIy6f a power metric. One nevertheless has the
impression that there is a posjtive rank correlation between row sum efficien­
cy and power. At the same time, that correlation is less than perfect. (Putting­
Out, which accords the boss greater power than does the Peer Group or
Federated mode, has worse efficiency properties than both.) The best evi­
dence that power is driving organizational outcomes would be a demonstra­
tion that less efficient modes that serve to concentrate power displace more
efficient modes in which power is more evenly distributed.>'
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that was apparent even in Karl Marx. I review some of the consequent ten­
sions here.

5.1 Origins of the Division of Labor

Early in his chapter on the division of labor and manufacture, Marx describes
an organization where a capitalist employs a number of artificers. Initially
each artificer, with the help of one or two apprentices, "makes the entire
commodity, and he consequently performs in succession alI the operations
necessary ... in his old handicraft way" (Marx, 1967, p. 337). Except for
workshop ownership, that appears to correspond with the Communal-emh
mode of organization. This continues until external circumstances change.
For example, an "increased quantity of the article has perhaps to be delivered
within a given time" (p. 377). As a consequence of the changes, work is
temporarily reorganized. "Instead of each man being allowed to perform all
the various operations in succession, these operations are changed into dis­
connected isolated ones, carried on side by side; eacJf is assigned to a different
artificer. . . . This accidental repartition gets repeated, develops advantages
of its own, and gradually ossifies into a systematic division of labor" (p,
337). The resulting division of labor thus appears to arise as an efficiency
response to changing circumstances rather than as a capitalist scheme to
divide and conquer.

5.2 The Demise of Putting-Out

Similarly, Harry Braverman reports that the early phases of industrial cap­
italism "were marked by a sustained effort on the part of the capitalist ... to
buy labor in the same way he bought his raw materials .... This attempt took
the form of a great variety of subcontracting and 'Putting-Out' systems"
(£'974, pp. 60-61). Braverman then goes on to observe that the "subcontract­
ing and 'Putting-Out' systems were plagued by problems of irregularity of
production, loss of materials in transit and through embezzlement, slowness
of manufacture, lack of uniformity and uncertainty of the quality of the
product. But most of all, they were limited by their inability to change the
processes of production" (p. 63). Unsurprisingly, those early forms of o~a­

nization were supplanted by others that had better product flow, task assi~n.

ment, and incentive at.tributes. Again, however, the changes are driven by
efficiency; a pernicious scheme to divide and conquer is not needed to re ch
those results.

Hudson's account of the differences between the woolen and worsted
branches of the textile industry in embezzlement and organizational respects
is also instructive. She observes that frauds were responsible for "consider­
able inefficiencies and diseconomies" under the Putting-Out system in the
late eighteenth century. They were more severe in the worsted branch than in
woolens, mainly because there were fewer wage workers in woolens "and
those there were, tended to be closely supervised in small workshops. In the
worsted branch, however, woolcombers commonly embezzled their em­

ployers' wool and the spinners reeled 'false' or sh yam. Com~i~ations of
operatives were often successful in ensuring that t~es . .propnatlons con­
tinued with impunity" (Hudson, 1981, p. 50). The differentia e ~f e~bez­

zlement contributed to the more rapid transition to factory production In the

worsted branch (p. 52).

5.3 Water Versus Handmills

Marglin reviews the handmill-watermill controversy in feudal England and
observes that the centralization of milling under watermills had contract en­
forcement advantages over the handmill: "It must have been extremely diffi­
cult to prevent the peasant from 'embezzling' the lord's 'rightful' portion of
grain if the milling operation took place within the ~asant's own h~me.

Bloch mentions the 'lawsuits which grimly pursued their endless and fruitless
course, leaving the tenants always the losers'-but at great expense of time.
effort. and money to the lord as well" (1974, p. 56; emphasis added). Despite

the aforementioned costs, Marg~i~\int~rprets the prohib,ition of handmill~ as
an exercise of power and a manife tanon of class conflict (pp. 55-58) since
the handmill was, in his judgme t, on a technological parity with the
watermill. . \

There are two problems. First, if the watermills had only policing bene­
fits and offered no technological advantages over handmills, then the obvious
way to milI grain would be to concentrate all of the handmills at a central
location and insist upon their use there. Inasmuch as handmills were sunk
costs, investment in new equipment would thereby be avoided. But second,
and more important, assessing the choice of milling technique in technology
versus power terms is unacceptable if transaction cost differences are oper­
ative-as they plainly were.

Transaction cost disabilities of two types can be associated with the local
handmilling of grain. First, actual compensation wilI differ from reported
compensation in favor of those in the peasant population who are most pre­
pared to lie, cheat, and steal. Such a compensation scheme is, among other



5.4 Inside Contracting in Steel

things, shot through with adverse selection incentives. Second, and related,
the embezzlement of grain will elicit protective responses by lords, policing
that is costly and is appropriately included in the social calculus.

That is not to say that metering is an unmixed blessing and cannot be
taken to excess. It can beand sometimes is. The issues here, however, are not
the ones addressed by Marglin but arise in conjunction with the economics of
atmosphere (Williamson, 1975, pp. 37-38) and in distinguishing between
perfunctory and consummate cooperation (pp. 69-70). Those are important
matters with which the organization of work is legitimately concerned. They
are briefly considered in Chapter 10, but a much more complete treatment is
needed.

The principal historical study to which Bowles an~ Gintis (1976) refer is the
article by Stone, in which the transformation of the steel industry is examined.
According to Stone, the organization of the steel industry in the late nine­
teenth century corresponded approximately to the Inside Contracting system
described and discussed above. The Amalgamated Association of Iron, Steel,
and Tin Workers, which was the union to which the skilled workers belonged
and was reported to be the strongest union of its day, gave "the skilled
workers authority over every aspect of steel production" (Stone, 1974, p.
64). The costly haggling and inflexibility to which Inside Contracting is
subject predictably resulted. Operating inefficiency developed, and innova­
tions were suppressed. Examples cited by Stone (1974, pp. 64-65) include
the following:

I. The consent and approval of the executive committee within each
department was needed to fill a vacant position.

2. The details of the work were subject to recurring dispute.
3. Output per worker was restricted.

4. Production procedures were proscribed: The "proportion of scrap
that might be used in running a furnace was fixed; the quality of pig­
iron was stated; the puddlers' use of brick and fire clay was forbid­
den, with exceptions; the labor of assistants was defined."

5. Presumably to perfect and maintain their monopoly over jobs, skilled
workers were prohibited from teaching other workers. .

6. Changes in the physical plant could not be made without the-approval
of the executive committee of the union, which prevented i~e com­
pany fro~ realizing greater labor productivity by reorganizing or
mechanizing labor tasks.

235The Organization of Work

7. Innovations of a labor-saving kind were discouraged: "The many
innovations introduced between 1860 and 1890, of which the most
notable was the Bessemer converter, increased the size and capacity
of the furnaces and mills, but they generally did not replace men with

machines. "

The resulting inefficiencies were apparent to the companies. Andrew
Carnegie and Henry Clay Frick resolved to challenge the union at Carnegie's
Homestead mill, which was reputed to be the strong st lodge of the Amalga­
mated Association. A lockout was ordered in 1892, an rick announced that
the mill would thenceforth be operated nonunion. Viole resulted, with
members of the union pitted against scabs and Pinkerton agents. he support
of state and federal governments helped Carnegie and Frick prevail. Whether
emboldened by the success of Carnegie and Frick or out of realization that
their competitive viability rested on their being likewise able to disaffiliate
with the Amalgamated Association, other steel companies challenged and
beat the union as well. Association membership, which peaked at twenty-five
thousand in 1892, was down to ten thousand in 1898. By 1910 the entire steel
industry was nonunion. The effects of breaking the power of the skilled
workers are summarized by Stone as follows:

The decade that followed the Homestead defeat brought unprecedented develop­
ments in every stage of steelmaking. The rate of innovation in steel ~as never
been equaled. Electric ·trolleys, the pig casting machine, the Jones mixer, and
mechanical ladle cars transformed the blast furnace. Electric traveling cranes in
the Bessemer converter, and the Wellman charger in the open hearth di~ away
with almost all the manual aspects of steel production proper. And electric cars
and rising-and-falling tables made the rolling mills a continuous operation.

,[Stone, 1974, p.~
Breaking the unio 's grip on procedures did not, however, assure the

steel industry that its.labo force w~uI~ th~reafter be organized e~ficiently.

Such efficiency required that new institutional structures be devised. The
objectives of the steps taken seem mainly to have been designed to (I) supply
affirmative incentives for productivity, (2) tie the interests of the workers to
the firm over the long term, (3) develop the requisite work skills among
inexperienced workers, and (4) organize the work to preclude subsequent loss
of control by the company. Stone interprets the various steps taken to realize
those objectives as pernicious and evidence of a continuing class s.truggle
between workers and employers. But there is another possibility: The incen­
tive to challenge the union in the first place and the efforts to organize labor
subsequently were principally geared to achieving efficiency, the rewards for
which once the new methods were imitated by rivals and rates of return were
drivendown to competitive levels, were diffused throughout society.

Put differently, were it not that the Amalgamated Association had pro-

1
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5.5 Forward Integration in Meatpacking

2spossibly, however, Stone intends that a Peer Group with rotation arrangements beorga-
nized instead. •

The power approach to vertical integration appears to assume that everything
that feasibly can be integrated will be-or at least that is the result that
William Ouchi and I reached in attempting to interpret Charles Perrow's
views on integration (Williamson and Ouchi, 1981, pp. 321-24). The belief,
evidently, is that more integrated systems are more powerful than less. Bran­
co Horvat's position on this is explicit: "Corporations strive for vertical
integration in order to.control prices and other conditions of supply.... Ever
expanding corporations try to internalize all decisions concerning production,
buying, selling, and financing" (1982, pp. 15-16; -emphasis added).

The efficiency hypothesis, by contrast, is that vertical integration will
occur selectively rather than comprehensively, that mistaken vertical integra­
tion can rarely be sustained, and that more efficient modes will eventually
supplant less efficient modes-though entrenched power interests can some­
times delay the displacement. Evidence bearing on the selectivity hypothesis
is developed in Chapter 5.

A particularly interesting confrontation between efficiency and power

237The Organization of Work

6. Concluding Remarks

Victor Goldberg observes that "conflict and struggle are ... fundamental
elements of- the radical's world view, and it is, therefore, quite natural for
issues of power to surface in their analyses." He further holds that the

"lesson the nonradicals should draw from the radical account is to take issues

of power seriously" (1980, p. 269). My own view is that there is merit in all

explanations that add to our understanding of complex phenomena. The main

occurred in the meatpacking industry late in the nineteenth century. Here,

moreover, power was aligned against integration.
Gustavus Swift believed that the practice of shipping Western cattle to

Eastern markets alive rather than slaughtered and dressed was unnecessarily
expensive. He proposed to realize economies by butchering the animals in the
West and shipping the meat east in refrigerated cars, where it would be
received and distributed from a network of refrigerated storage houses. Not
only did this involve investments in specialized assets, the value of which

would be limited should Swift's strategy fail, but itStdete:rmined opposi­

tion:

Railroads, startled by the prospect of losing their livestock busm s, which was
an even greater producer of revenue than grain on the west to east routes, refused
to build refrigerated cars. When Swift began to construct his own. the Eastern
Trunk Line Association refused to carry them. Only by using the Grand Trunk,
then outside of the Association, was Swift able to bring his cars east. At the same
time he had to combat boycotts by local wholesalers, who in 1886 formed the
National Butchers' Protective Association to fight "the trust." These butchers
attempted to exploit a prejudice against eating fresh meat that had been killed
days or even weeks before, more than a thousand miles away. [Chandler. 1977.

p.3001

Despite the opposition from the railroads and butchers, Swift's "high
quality and low prices" combined with "careful scheduling" prevailed (p.
3(0). Other packers soon thereafter realized that "if they were to compete
with Swift in the national market they must follow his lead" (p. 301). Effi­
ciency thus evidently swamped the resistance of entrenched power interests­
though this is not to say that Swift won easily. Had the efficiency gains been
much smaller or had the entrenched interests been better organized, power
might well have defeated Swift. I submit, however, that large efficiency
differences place eltrenched interests under great strain. (The aphorism "if
you can't beat ther' join them" is often the way by which such interests

secure relief.) I

IJ
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hibited efficiency gains and impaired efficiency incentives, Carnegie's chal­
lenge to the union is plausibly interpreted as a contest for raw power-its

purpose being to redistribute income away from workers in favor of capital.

Given, however, the large efficiency gains that Stone reports, the efficiency

hypothesis (or a combined efficiency-power hypothesis) cannot be rejected.
The efforts to organize labor in the post-Homestead era are also broadly
consistent with the efficiency hypothesis.

Stone nevertheless asserts that the benefits of reorganization described
above could have been realized without the adverse, oppressive effects of
hierarchy. She contends that "a system of job rotation, one in which the
workers themselves allocated work, would have been just as rational and
effective a way of organizing production" (Stone, 1974, p. 66). While the
details of such an organizational arrangement are not supplied, the rotation
arrangement appears to correspond to the Cornrnunal-emh system-> described
in section 3 and evaluated above. That the Communal-emh mode has the
worst efficiency properties of all six modes examined in this chapter might be
arguable. But that it is shot through with adverse incentives and maladaptive
attributes is, I think, beyond dispute.
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problem with power is that the concept is so poorly defined that power can be
and is invoked to explain virtually anything. Such an undisciplined approach
to the study of complex social" science phenomena is clearly unsatisfactory. A
serious effort at operationalization is greatly needed if power is to be properly
evaluated.

To be sure, efficiency analysis stands in need of refinement as well. A
systematic strategy for assessing the transaction cost consequences of alter­
native modes of contracting has nevertheless been emerging. The comparative
institutional assessment of alternative internal modes attempted here involves:

I. Ascertaining where trading is feasible and where it is not. This re­
quires that tasks be described in sufficient microanalytic detail to
disclose what parts of the task are technologically separable.

2. Identifying alternative work modes and describing their operation in
sufficient detail to permit their transaction cost properties to be
assessed.

3. Identifying the relevant set of performance dimensions with respect to
which alternative modes are to be assessed.

This chapter demonstrates that each step can be implemented and that the
piecemeal defects of prior studies (because interfaces were not identified,
because mode comparisons were unnecessarily restricted, or because some of
the relevant performance dimensions were omitted) can be avoided. Although
I focus attention on a rather simple task-pinmaking-it is the obvious task
to consider, given the history of the work mode literature. Indeed, failure to
address pinmaking would certainly raise issues of noncomparability between
my assessment and earlier studies.

The noncomparability of tasks ought not, however, to be exaggerated.
The organization of any .batch process manufacturing activity poses very
similar transaction cost issues. Additionally, although technology may be
either more (as with petroleum refining) or less (as with the organization of a
legal office) determinative of work modes when other than batch process
manufacturing is considered, the same microanalytic approach for evaluating
work modes applies quite generally. It entails identifying the relevant transac­
tion cost dimensions, describing alternative modes for organizing the transac­
tions in question, and performing a comparative institutional assessment.
Thus although both modes and transaction cost attributes will vary among
activities, the same microanalytic and comparative institutional research strat­
egy that is employed in this book has broad applicability. 26

261 conjecture that this approach will make greatest headway amongthose-ssudents of
organization who (I) ate concerned with real organizational phenomena, (2) adopt a comparative
orientation, and (3) believe that the microanalytics matter. Those, by contrast, who regard

One of the striking results of this chapter is that ownership is only weakly
related to hierarchy. That holds both in contractual and command hierarchy
respects. Additionally, if simple aggregation is permitted, the modes that
have the worst performance attributes are those with the weakest hierarchical
properties. The question of optimal work organization is thus poorly posed
when it is put in terms of hierarchy or its absence. Attention ought to be
shifted instead to whether reliance on hierarchy is excessive (generates ad­
verse side effects) and whether appointments to hierarchical positions are
made in a way that both promotes efficiency and commands general respect.
My examination of those issues continues in t e following chapter.

economic organization in noncomparative terms and who are not persuaded that the details mailer
are apt to remain skeptics. Raymond Russell's forthcoming article ("Employee Ownership and
'Internal Governance," Journal of Economic Behavior and Organization) and book (Sharing
Ownership in the Workplace) are illustrative of the former. Russell is very much concerned with
the particulars of work organization and has written to me as follows: "Since I have spent most of
the last twelve years researching cmployee-owned firms, I was eager to defend my field against
some discouraging remarks and implications that I found In your work. The more I argued with
you in successive drafts of the article, however, the more I myself began to sec these organiza­
tions in lTansactionalterms" (personal communication). Needless to say, I am encouraged by
such developments. As I report in a forthcoming book of my essays (titled Economic Organiza­
tion), my own views on managerial discretion were deeply and permanently transformed when, in
'the late 19605, I first read Alfred D. Chandler, Jr's, influential book; Strategy and Structure.

The forthcoming treatment of law firm organization by Ronald Gilson and Robert Mnookin
("Sharing Among the Human Capitalists: An Economic Analysis of the Corporate Law Firm and
How Partners Share Profits," Stanford Law Review) also illustrates the application of com­
parative economic analysis of transactions to nonmanufacturing activity.



CHAPTER 10

The Organization of Labor

Inasmuch as neoclassical economics takes institutions as given, the manner in
which labor is organized is mainly of interest only as it relates to monopoly
power. Control over entry (through unions, licensure, and the like) is thus of
interest, but the microanalytics of labor organization are beyond the purview
of orthodox analysis. By contrast, both the transaction cost and the socialist
approaches to labor organization maintain that the governance structures with­
in which labor is organized have important economic and social ramifications.
The transaction cost approach to labor organization is developed here.

Some of the central issues with which a theory of labor organization
should be concerned are identified in section 1. Just as the dimensions of
intermediate product market transactions are critical in assessing their gover­
nance needs, so likewise are the dimensions of labor market transactions
critical to the study of labor organization. The underlying dimensions and
governance needs of labor market transactions are examined in section Z.
Labor unions are considered in sections 3 and 4. The producer cooperative
dilemma !S addressed in section 5. The matter of dignity is briefly considered
in section 6. The principal implications of the transaction cost approach are
summarized in section 7.
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1. Central Issues

A central thesis of this book is that a common theory of contract applies to
transactions of all types-labor market transactions included. The organiza­
tion of labor is nevertheless a very complicated matter. No single approach to
the study of labor organization is at present adequate-which is to say that the
study of these matters is usefully informed from several points of view. I

Transaction cost economics focuses on efficiency aspects. Among the areas in
which potential benefits might be realized through collective organization are
wage and benefit determination; the enhance ent of productivity through
human asset development; dispute settlement; ef I acious adaptation; and re­
gard for dignity.

A discriminating approach to labor organization WI cognize that the
magnitudes of those benefits vary with the circumstances. One of the pur­
poses of this chapter is to ascertain how the potential gains vary. That leads to
two related questions: What are the governance structure needs of different
transactions? What are the ramifications for union organization? In addition to
the benefits, the potential hazards of collective organization have to be con­
sidered. Those are briefly assessed as well.

2. An Abstract Approach

Although it is sometimes argued that there is a sing;le preferred way by which
to organize labor, casual inspection discloses that labor organization is highly
varied. An explanation for the differences would plainly add to our under­
standing. The transaction cost approach rests on the proposition that gover­
nancestructures for labor must be matched with the attributes of labor transac­
tions in a discriminating way if transaction cost economizing is to be
accomplished. To use a simple structure to govern a complex transaction" will
predictably have disruptive consequences-and possibly fracture the rela­
tionship-while to use a complex structure to govern a simple transaction is
to in~ur excessive costs. The efficiency orientation employed here is broadly
consistent with Frank Knight's view that

" . : men ~~ general, and within limits, wish to behave economically, to make
their activities and their organization "efficient" rather than wasteful. This fact
does deserve the utmost emphasis; and an adequate definition of the science of
economics .. " might well make it explicit that the main relevance of the discus-

'Some of the leading approaches to labor organization that help to inform the issues are
considered in Section 3.
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sion is found in its relation to social policy, assumed to be directed toward the
end indicated, of increasing economic efficiency, of reducing waste. [Knight,
1941, p. 252; emphasis added]

2.1 Dimensions

a. GOVERNANCE

Recall that the principal dimensions for describing transactions~
quency, uncertainty, and asset specificity. The transactions of interest here
are ones of a recumngkinTAccoidlrigTy, frequency 'will be set aside and

emphasis placed on uncertainty and asset specificity.
For the reasons given previously, the labor market transactions for which

continuity between firm and worker are valued are those for which a firm­
specific human asset condition develops. Note in this connection that skill

acquisition is a necessary but not a sufficient condition for asset specificity
features to appear. The nature of the skills also matters. Thus physicians,

engineers, lawyers, and the like possess valued skills for which they expect to
be compensated, but such skills do not by themselves pose a governance

issue. Unless those skills are deepened and specialized to a particular em­
ployer, neither employer nor employee has a productive interest in maintain­
ing a continuing employment relation. The employer can easily hire a sub­

stitute and the employee can move to alternative employment without loss of

productive value.?
Mere deepening of skills through job experience does not by itself pose a

problem either. Thus typing skills may be enhanced by practice, but if they

are equally valued by current and potential employers there is no need to

devise special protection for an ongoing employment relation. Knowledge of
a particular firm's filing system, by contrast, may be highly specific (non­
transferable). Continuity of the employment relation in the latter case is a

source of added value.?
Thus whereas neoclassical reasoning links skills to productivity and

2This ignores transitional problems that may be associated with job relocation, All em­
ployees experience them, hence protection against arbitrary dismissal is sought. But the further
question is what additional safeguards are warranted. That matter turns on human asset

specificity.

"Alfred Marshall was aware of this condition:

[T'[hehead clerk in a business has an acquaintance with men and things, the use of which he
could in some cases sell at a high price to rival firms. But in other cases it is of a kind to be
of no value save in the business in which he already is; and then his departure would
perhaps injurc it by several times the value of his salary, while probably he could not get
half that salary elsewhere, [Marshall, J94lh.p, 626]

~'.,

compensation, transaction cost reasoning introduces organizational considera­

tions. Specifically, skills that are acquired in a learning-by-doing fashion and
that are imperfectly transferable across employers have to be embedd~
protective governance structure lest productive valuesbe sacrificed if the

employment relation lS1ifiWill~1y severed." The argument here is related to
but is usefully distinguished from Gary Becker's (1962) argument that com­

pensation structures vary systematically with human asset specificity. That is

correct as far as it goes, but it ignores important organizational features of the

employment relation. Rules governing ports of entry, job ladders, bumping,

grievance procedures, and the like are ail part of the employment relation
broadly conceived (Doeringer and Piore, 1971) but are not treated by Becker.

Transaction cost economics intains that governance structures must be
crafted more carefully as e degree of human asset specificity increases.

The second dimen 'on on which the study of labor market transactions
turns is that of uncertainty. As with intermediate product market transactions,
an increase in parametric uncertainty is troublesome mainly for transactions in
which human asset specificity is great. Possible transition costs aside 5

~either. p:my has a continuity interest in transactions in which asset specifici;y
tS negligible. Presumably, therefore, increases in parametric uncertainty will

be reflected in the original terms upon which such bargains are struck. But the
governance of transactions in which asset specificity is slight will otherwise
be unaffected.

Transactions in which continuity is valued, by contrast, are placed under
greater stress as parametric uncertainty increases. Such transactions will have
to.~ adapted more frequently or extensively to restore a position on the
shifting contract curve. Such contracts will therefore be negotiated more

~efully. Also, as will be discussed in section 3 below, the contract renewal
interval may be shortened. Whatever the length of the contract interval
management will have greater latitude of adjustment (e.g. be less encumbered
by work rule~) where uncertainty is great than would otherwise be the case.

~st such latitude be exercised irresponsibly, procedural safeguards to pro­

Vide for the early and equitable disposition of grievances become more impor­
tant.

The argument thus far mainly'repeats that made earlier in conjunction

4The concern here is with h K'
corporation the tecti I w at night has referred to as "the internal problems of the

. pro ectlon of membc . d dh .sitites" (1965 254 ' . , rs an a erents against each other's predatory propen-
, p. ).

'These transition costs are asym tri II .
tion They 'I " , ,me nca Yconcentrated on the employee side of the transac-

. main y anse 10 conjunction itl th di ,
termination a d I WIle isruptive effects on family and social life that job

n reemp oyment somellmes prod Protecti . .thus w d even f " uces. otecnon agamst arbitrary dismissals is
arrante even lor nonspecific Jobs Pr .d d "

respected th fi be' . OVI e . however, that short notice requirements are
, e lITOcannot said to have a sym tri I' . ,me nca interest 10 prevennng unexplained quits.
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/ with intermediate product markets. The organization of labor, however, poses
additional complications that have not previously been encountered. They
arise in conjunction with the measurement of work product.

b. MEASUREMENT

Although measurement issues of both ex ante screening and ex post
execution kinds are germane to the organization of labor, the latter are given
principal emphasis here. The team organization problems to which Alchian
and Demsetz (1972) refer and the issues dealt with by Ouchi in distinguishing
between "behavior control" and "output ~~,' (1978, pp. 174-75) are
the matters15f"interest. 1 he compncauon 'With which Alchian and Demsetz are
concerned has its origins in a condition of technological nonseparability . The
condition was earlier recognized by Marx (1967, vol. I, chap. 13) and is
illustrated by Alchian and Demsetz with the manual freight loading example:

Two men jointly lift cargo into trucks. Solely by observing the total weight

loaded per day, it is impossible to determine each person's marginal productivi­

ty .... The output is yielded by a team, by definition, and it is not a sum of
separable outputs of each of its members. [1972, p. 779) - '" ,.

Where tasks are nonseparable in that sense, individual productivity can-
not be assessed by measuring output. An assessment of inputs is needed.
Sometimes it may be inferred by observing the intensity with which an indi­
vidual works, the aspect em hasized by Alchian and Demsetz. A monitor is
created so as to discourag shirking. ften, however, the assessment of inputs
is much more subtle than e ort-a~counting. Does the employee cooperate in
helping to devise and implement complex responses to unanticipated circum­
stances, or does he attend to own or local goals at the expense of the others?6
Those concerns are especial1y great where the members of the team develop
idiosyncratic working relationships with one another, in which case no single
member can be replaced without having disruptive effects on the productivity

6Alchian and Demsetz discuss a related condition in the context of artists and professionals,
where

... watching a man's activities is not a good clue to what he is actually thinking or doing
with his mind. , , . ll]t is difficult to manage and direct a lawyer in the preparation and
presentation of a case .... [D)etailed direction in the preparation of a law case would
require in much greater detail that the monitor prepare the case himself. [1972, p. 788J

The issue here is less nonseparability between workers than it is ambiguity in the creativity with
which an individual applies himself. These metering problems become progressively more diffi­
cult in higher reaches of the management hierarchy. They apply, however, in some degree almost
everywhere. I effectively hold creativity constant in my treatment of work organization below. A
more complete treatment would examine a three-way classification of work-asset specificity,
separability, and creativity-rather than the two-way classification that I employ.

of the unit. More complex teams in which mutual motivation and internal
monitoring are encouraged are apt to take shape in such circumstances.

c. A PROVISIONAL MATCH

Letting ko and k I represent low and high degrees of human asset specific­
ity and So and SI represent separable and nonseparable work relations, respec­
tively, the following four-way classification of internal governance structures

is tentatively proposed:"

I. leo, So: internal spot market

Human assets that are n~ific and separable are meeting market tests
continuously for their jo~ Neither workers nor firms have an efficiency
interest in maintaining t~ association. Workers can move between employers
without loss of productivity, and firms can secure replacements without
incurring start-up costs." No special governance structure is thus devised to
sustain th;7elation. Instead, the employment relation is terminated when
dissatisfaction by either party occurs. An internal spot market labor relation
may be said to exist. Examples include migrant farm workers and custodial
employees. Professional employees whose skins are nonspecific (certain drafts­

men and engineers) also fal1 in this category. Such jobs appear to be of the
kind that Arthur Okun had in mind in his reference to the use of "brokers" to
help supply labor where "the jobs at stake . . . require unskilled workers
(like farm workers) or transitory workers (like office fill-ins) or involve for­
mally graded skills (as is the case when unions certify craftsmen in construc­
tion, longshoring, and printing)" (1981, p. 63).

.7A~chian's more recent treatment also makes provision for both separability and asset
specificity, features:

Team p~uction makes m~asurability o~ ma.rginal products difficult, but not impossible.
Even w~thout team produ~t~on, the contribution of one person in an exchange may not be
~c~nomlcally measura.ble to all pertinent characteristics. If one party can gain by shirking
In lis perf0':lllance, this means the other party is "specific" to the shirker by the circum­
~tances. This mode of e~emphaslzes the specificity of one resource to another but
It obseures the significance of measurement of performance. On the other hand, if measure­
!Oentof J?Crformance IS emphasized, then the significance of expropriability of coalition
mterspecific resource quasi-rents is obscured. Even if measurement were no problem at all'
°thpportu

h
nIlstlc behavior can occur blatantly because contracts are not costless to enforce'

oug presume that without s b t tial exnronri bl . •blatant d fi heati .u s an ia expropna e quasi-rents of specific resources,
e rant c eating rs not likely to be a serious problem. [1984, p. 39]

One might therefore define the fi .
rformance I irrn In terms of two features: the measurable detectability of input

pe o~fiance In team production and the Opportunity for expropriation of quasi-rents of in­
terspeci IC resources.

8Arthur Ross observes, "Until the 1920s, employers made no particular attempts to con­
serve manpower. ... So long as the unskilled hand was replaceable, the employer suffered no
great loss when the employee quit" (Ross, 1958, p. 911).



4. k., SI: relational team

The human assets here are specific to the firm and involve a significant
team aspect. This approximates Ouchi's (l980b) "clan" form of organiza-

9'fhe text implicitly assumes that output can be measured without difficulty. This is the
assumption made in the principal-agent literature, where output is given by X = X(a, 8), where a is
the actions taken by the agent and 8 is the state of the world. The assumption that the quality of
output is costlessly known is, of course, an analytical convenience. It is well-known that there are
goods and services for which this assumption is not satisfied (March and Simon, 1958, p. 145;
Banel, 1982). Yoram Barzel (1982), Douglass North (1981), and Kenney and Klein (1983)
attribute a great deal of non market or market-assisted organization to quality measurement

difficulties.

2. ko' SI: primitive team

Although the human assets here are nonspecific, individual output can­
not be Inetered easily. This is the team organization to which Alchian and
Demsetz refer (1972). Although the membership of such teams can be altered
witho,ut loss of productivity, compensation cannot easily be determined on an
individual basis. The simple brokerage role described above is thus extended
to include supervision. As John Pencavel indicates, "the Italian padrone at
the tum of the century ... not only advanced credit to poorly-informed
immigrants and occupied the role of the go between for laborers and em­
ployers, but also sometimes acted as foreman and paymaster" and the
jamadar in India both "enlists and supervises workers for firms in the con­
struction industry" (1977, Pl'. 251-52, n. 5). More generally, the coupling of
employment with an oversight assignment is involved. The structure is re­
ferred to as a primitive team to distinguish it from the relational team de­
scribed under 4, below.

3. k I' So: obligational market

There is a considerable amount of firm-specific learning here, but tasks,
are easy to meter.? Idiosyncratic technological experience (as described, for
example, by Doeringer and Piore, 1971, pp. 15- 16), and idiosyncratic orga­
nizational experience (accounting and data processing conventions, inter­
nalization of other complex rules and procedures, and the like) both contribute
to asset specificity. Okun's "toll model" of employment applies, in that sunk
costs are incurred in qualifying a worker for productive employment in the
firm (Okun, 1982, pp. 49-77). Both firm and workers have an interest in
maintaining the continuity of such employment relations. Procedural safe­
guards and monetary penalties, such as severance pay, will thus be devised to
discourage arbitrary dismissal. And nonvested retirement and other benefits
will accrue to such workers so as to discourage unwanted quits (Mortenson,
1978).
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FIGURE 10-1. Efficient Work Organization

tion. The firm here will engage in considerable social conditioning to help
assure that employees understand and are dedicated to the purposes of the
firm, and employees will be provided with considerable job security, which
gives them assurance against exploitation. Effective adaptation in a cooper­
ative team context is especially difficult and important to achieve. A sense
that management and workers are "in this together" furthers all of those
purposes.

The Japanese corporation is said to have those attributes (Dore, 1973;
Clark, 1979; Gibney, 1982) and both Ouchi (1981) and Fred Foulkes (1981)
contend that some large American corporations have crafted the same. In
addition to a governance structure in which employment safeguards are pro­
vided and respected, Foulkes co ds that "fiercely egalitarian" practices­
same parking lot, medical nefits, cafeteria, and spartan offices-for both
management and labor ntribute to .~hiBh degree of elJlJ'~oL~Jgyalty ,-a
I~rllte of tUTJ.l0ve_~ al1_~_~b~~rt.~eeis.!!!~E~UQ"Y d~AreeoLresistance to tech-
nological change" (1981, p. 90). . . ".

-- The above-described match of internal governance structures with inter­
nal transactional attributes is summarized in Figure lO-1. Admittedly, de­
scribing internal transactions in bivariate, binary terms simplifies consider­
ably. The overall framework is nevertheless in place and refinements can be
m~de as nee~ed. (Thus mixed internal governance structures will presumably
arise to service transactions that take on intermediate, rather than extreme, k
and S values.)

The foregoing discussion makes no explicit reference to union organiza-
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2.2 Expropriation by Workers

tion. It nevertheless has significant ramifications for both the attitude firms
display toward unions and the structure of the employment relation among
unionized employees. The issues here are developed in Section 3. Before
turning to that, however, consider first whether the hazards of expropriation
posed by workers vitiate the argument that market organization and internal
organization differ in appropriability respects.

are those reflected in human assets. Plainly this is a smaller magnitude than
the total quasi-rent exposure, which includes transaction-specific physical

capital.
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b. EMPLOYMENT CONTRACTS

Employment contracts and commercial contracts differ in the following

fundamental respect:
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The mistaken argument is this: Shifting a transaction out of the market into the
firm merely relocates an expropriation hazard but otherwise leaves the trading
hazard intact. The reasoning here is that appropriable assets that are not
exacted by trading opposites in an intermediate product market transaction are
exposed to an equivalent expropriation hazard by employees of the firm
should integration be attempted. There being no safe haven for specific assets,
the transaction cost rationale for vertical integration collapses.

The issues will be clarified by breaking the argument down into parts:

l. Which assets are subject to expropriation?
2. In what ways, if any, do employment contracts differ from commer­

cial contracts?
3. What are the ramifications for corporate governance?

Consider these seriatim.

a. ASSETS TO BE EXPROPRIATED

It is presumably beyond dispute that employees will bargain over their
share of the quasi-rents that are embodied in human capital. That has a well­
defined upper limit. The expropriation argument has reference not to that but
to investments made by suppliers of capital (owners of equity; long-term debt
holders). Site-specific investments in plant and equipment and idiosyncratic
physical capital are both candidates.

The magnitude of those equity and debt supported assets could greatly
exceed the amount of firm-specific human capital. Absent property rights to
jobs, however, the upper limit of worker expropriation is the amount of firm­
specific human capital. Employees risk-indeed, invite-termination should
their demands exceed that limit. 10 Property rights considerations aside there­
fore, the potentially appropriable quasi-rents to which employees hraccess

tOTo be sure, successoremployeesmightrepeat theexercise. Each new group-ofemployees,
however, can be terminated when its demandsexceed thequasi-rentsembodied fnhumancapital.

Even where the collective agreement lists certain offenses or the parties negotiate
plant rules, management may normally supplement the listed offenses or negoti­
ated rules. Rules prescribed by management are subject to arbitrator review, but
they carry a presumptive validity and will be upheld so long as they are reasona­
bly related to achieving efficient ration and maintaining order and are not
manifestly unfair or do not u ecessarily burden employees' rights.

Management also is e tied to have its orders obeyed and may discipline
employees for refusing 0 obey even improper orders. Arbitrators almost uni­
formly hold that an employee must obey first and then seek recourse through the
grievance procedure, except where obeying would expose him to substantial
risks of health and safety. [Summers, 1976, p. 5021

Procurement of the same good or service from an autonomous supplier or­
dinarily lacks that command and control aspect but requires mutual consent
before adaptations can be affected.

Internal organization is thus able to adapt more effectively than can inter­
firm trading to changing market and technological circumstances. Not only do
employment contracts contemplate such flexibility by providing for "zones of
acceptance" within which orders will be implemented without resistance, but
orders that exceed the scope of the authority relation can be implemented in
extreme circumstances. Commercial agreements lack the same degree of re­
sponsiveness, since to write a commercial contract that awards buyers with
effective control over-the assets of a seller is to risk asset abuse if not expro­
.e.riation. The issues here are akin to those addressed in Chapter 6.

The point can be made somewhat differently as follows: "When a
number of persons are participating in a decision-making process, and these
individuals have the same operational goals, differences in opinion will be
resolved by predominately analytic processes.... But when goals are not
shared ... the decision will be reached by predominately bargaining pro­
cesses" (March and Simon, 1958, p. 156). Acquiescence, if not goalsharing,
is presumed for activities that fall within the zone of acceptance, so that
analytical processes predominate. Bargaining is more prevalent between au­
tonomous trading parties whenever efforts are made to restore the parties to a
position on the shifting contract curve.
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The upshot is that the opportunities to haggle rather than adapt are vastly
greater for commercial contracts than they are for employment contracts. As a
consequence the asserted advantages of internal organization as compared
with market organization survive.

c. GOVERNANCE

Issues of corporate governance are discussed in detail in Chapter 12.
Suffice it to observe here that corporate governance has to be sensitive to
expropriation hazards. Property rights over jobs, the uses of corporate debt
and the institution of bankruptcy, and control over the board of directors all
have a bearing.

3. Union Organization

Unions are complex organizations, have many facets, and serve many pur­
poses. Efficiency aspeets are mainly emphasized here. They are examined
from the standpoint of private ordering. Other aspects, however, are also
considered, including a discussion of power.

3.1 Private Ordering

Katherine Stone has recently examirred the development of American labor
law in the period' following 1945, with special attention to the "industrial
pluralism" model, which holds that "collective bargaining is self-govern­
ment by management and labor" (1981, p. 1511). She contends that this
model distorts rather than clarifies issues because it is "based upon a false
assumption: the assumption that management and labor have equal power in
the workplace" (1981, p. 1511).

I submit that examining the development of labor law as a private order­
ing exercise is instructive. Although the industrial pluralists with whom Stone
takes exception-especially professors Schulman and Cox among labor law
scholars, Justice Douglas on the Supreme Court, and Arthur Goldberg as a
labor lawyer-treat labor in a more aggregative way than I think adviseable,
all appear to recognize the benefits of a private ordering orientation. In­
asmuch, moreover, as an "equal power in the workplace" criterion is no­
where defined, I am unable to ascertain how labor markets would have been
organized if the leading figures had adopted her preferred standard.

Schulman interprets the Wagner Act as a "bare legal framework" within

"\\

which private .ordering by labor and management can proceed (1955, p.
10(0). To be sure, the Act made express reference to the desirability of
creating "equality of bargaining power between employers and em­
ployees. "11 Stone views this as a call to political reform, whereby the law
intervenes actively "to alter the definition of property rights in order to create
true equality" (1981, p. 1580). Power equalization being an ambiguous crite­
rion, the industrial pluralists concentrated instead on attainable goals: fashion­
ing efficient and feasible reforms.

The institution of arbitration lies at the core of industrial pluralism. As
Stone puts it:

In the industrial pluralistmodel, disputesover breaches of collectiveagreements
are not submitted to an adrninistrati r judicial tribunal. Rather, they are
submitted to the dispute re ution mechanism that the parties in this mini­
democracy have established for themselves-private arbitration....

A corollary of this description of the industrial world is the prescription that
the processesof the state-the courts and administrative tribunals-should keep
out. The workplace . . . becomes ... an island of self-rule whoseself-regulat­
ing mechanisms must not be disruptedby judicial intervention or other scrutiny
by outsiders. [Stone, 1981, p. 15151

Stone goes on to observe, .. Judicial resolution of labor disputes. . . was
unacceptable because it imposed a noncontractual solution upon the parties"
(l981,p. 1524). She contends, moreover, that the purported advantages of
voluntary arbitration-special expertise of arbitrators, the informality of the
arbitration procedures, the arbitrators' flexibility of remedy-could all have
been realized by assigning this responsibility not to an arbitrator mutually
chosen by the parties but to the National Labor Relations Board (Stone, 1981,
p. 1531).

, To be sure, the parties would lose control over the arbitrator in the
process. But Stone does not regard that as a liability. She projects no adverse
consequences because- of her confidence in the NLRB bureaucracy 12 and
because of her preference for a judicial result: "If arbitration serves the
function of a judiciary in a mini-democracy, then in theory, the arbitrator is to
interpret the language of the written agreement, not please the parties"
(Stone, 1981, p. 1552, n. 238; emphasis in original). ----

But SUppose that both the immediate parties and society at large benefit
from a more efficient exchange relation. If the pleasure of the parties is
promoted by restoring a position on the shifting contract curve, and if that is

"29 U.S.C. para 151 (1976).

. l:!The possibilities that NLRB resolulion of industrial disputes would be protracted. giving
nsetoa massive written record and burea!'cratic posturing, with career civil servants giving vent
to their political preferences rather than focusing on the needs of the parties, go unmentioned.



3,2 The Many Facets of Unions

The dominant view of unions is that they are organizations whose main
purpose is to raise wages-what Richard Freeman and James Medoff (1979)
refer to as the monopoly face of unionism. There is a growing appreciation,
however, that (I) unions serve other important purposes and (2) the functions
served by unions vary systematically with the natu~~.g{J~k. These are the
matters of specialintere'StlIere. ""-~.--......---

One of the reasons why them~y face of unionism has received so
much attention in relation to ottler aspects is that monopoly analysis is con­
genial to neoclassical economics. A second reason is that confrontational
wage bargaining is much more newsworthy than is reporting on humdrum,
day-to-day governance. Neither, however, justifies the neglect of the other
two faces of unionism: efficiency and voice. Efficiency raises governance
issues of a transaction cost kind (Williamson, Wachter, and Harris, 1975),
while voice has been addressed and elaborated by Freeman (1976) and Free­
man and Medoff (1979). All three faces of unionism-monopoly, efficiency,
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and voice-have to be recognized if the organization of labor is to be accu­
rately assessed. Furthermore, there are distinguishable facets within each of
the three faces, the separate treatment of which will further contribute to a

more informed assessment of unionism.

Industrial unions in the United States made their appearance after the
passage of the Wagner Act. Requiring as they did the assistance of the

a. THE MONOPOLY FACE

[R]ailroad workers were the first to achieve genuine collective bargaining and
grievance channels through their national unions, the railroad brotherhoods.
Initially these unions, like manyother early American labororganizations, were
social and mutual benefit societies. By the 1870s, though, they were evolving
into modem unions. Like many of the craft unions which formed the American
Federation of Labor in the 1880s, the railway brotherhoods derived economic

, strengthfrom the fact that their members had scarce and hard to replaceskills. A
strike by such a union was a real threat to employers, because it was extremely
difficult to break jhe strike by bringing in outside workers ("scabs" in union
parlance).Furthermore, the railwayworkers wereadditionally vital because they
controlled the use and maintenance of expensive equipment. The unhappy histo­
ry of unions that tried to include all the nation's working people, such as the
National Labor Union and the Knights of Labor, indicated that it was very
difficult, if not impossible, to createand maintain unionsunlessthe members had
scarce economic skills like the railroad workers and the members of the craft
Unions that made up the American Federation of Labor in the 1880s. The all­
inclusive unions faced other difficulties as well. Gerald Grob's Workers and
Utopia (1961) convincingly argued that the members and the leaders of such

. noncraft unions shared an ideological reluctance to accept the wage system.
[Porter, 1973, pp. 34-55]

Price discrimination aside, monopoly manifests itself as a condition of
contrived scarcity. At least three distinguishable types of unions that aspired
to raise wages, presu~ably by controlling supply, can be identified: class
unions, craft unions, and industrial unions. ,

The first represented workers as a group in relation to employers as a
group. Attempts in the United States-irr'the nineteenth century to organize
along those lines (National ~r Union, Knights of Labor) were not suc­
cessful. A substantial problem with such an approach to unionism is that
economic differences among workers and jobs are ignored or suppressed.
Craft unions, by contrast, are organized along much narrower lines. The
organizational features and wage bargaining attributes of the union can be
adjusted to the nature of the job much more fully if the craft union model is
adopted. Glenn Porter's examination of the early history of labor unions is
instructive:
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better realized by voluntary arbitration than by. a legalistic (or black letter)
approach to contract, then little wonder that the parties opted for private
ordering.

Indeed, had the judicial model favored by Stone been adopted, the par­
ties would presumably have recognized the problems and would have re­
defined their relationship appropriately. Rather than submit to the inefficien­
cies of legal centralism, the parties would attempt to craft private orderings.
And if such efforts are resisted and defeated by the judiciary, the parties will
then predictably respond by avoiding technologies and working relations in
which continuity is valued.

The simple contracting schema set out in Chapter I is again relevant.
Recall that the parties first have to reach a decision on whether or not to make
specific investments. If k = 0, a discrete market contracting relation obtains.
If instead a k > °decision is made, then a further decision has to be made on
whether or not to safeguard the transaction with protective governance struc­
ture. The industrial pluralists believed that it was useful to "please the par­
ties," hence a specialized governance structure designed to harmonize in­
terests and promote continuity was devised. Stone rejects that in favor of,
litigation. If, however, insistence on the latter places an inefficiency burden
on the parties, which it arguably does, efforts to void that result can be
anticipated. Reverting to a nonspecific (k = 0) labor relation is one possi­
bility.
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political process, they evidently lacked natural advantages of either contrived

scarcity or efficiency kinds. Unlike craft unions, industrial unions were or­

ganizing workers whose jobs required little skill. Controlling entry-e.g.

through licensure-was for that reason difficult. Accordingly, incumbent

workers in those industries were unable, without political assistance, to reach
and enforce supracompetitive wage bargains-because "potential entrants"

for their jobs would undo them. Additionally, industrial unions had relatively

less to offer in the way of efficiency benefits, since simple governance struc­
tures are adequate to service the efficiency' needs of the employment relation
for jobs that entail little human asset specificity.

The monopoly face of unionism is thus one in which control over entry is
emphasized. It can be effected selectively by licensure among craft unions or
more generally with the support of the political process, as with industrial

unions. Class unionism appears to be feasible, however, only by effecting

more massive political change in which capitalism is supplanted by socialism.
Both Stone (1981, pp. 1579-80) and Branko Horvat (1982) appear to be in
agreement on this last.

Unions can serve efficiency purposes in at least two respects. For one
thing, unions can serve certain basic agency functions. In addition, and more
important, unions can serve important governance purposes.

1. Agency. The union as agent argument has been set out by Joseph
Reid and Roger Faith (1980) and has been discussed by Freeman and Medoff
under the heading of personnel practices and employee benefits (1979, pp.
82-84). Unions can both serve as a source of information regarding employee
needs and preferences (with respect, for example, to fringe benefits) and
assist employees in evaluating complex' wage and benefit offers/Thus where­
as it is unlikely, not to say inefficient, for individual workers to evaluate
alternative compensation packages, unions can and do "hire the lawyers,
actuaries, and other experts necessary to perform these analyses" (Freeman
and Medoff, 1979, p. 83).

An agency role for unions is a purely instrumental one that permits the

parties to reach and enforce preferred bargains. Virtually all types of labor can

benefit from use of an agent to perform those functions. Workers in non­

unionized firms will ordinarily recognize the benefits and will often develop a

machinery (including a collectiv~ns by which to cover the costs) so as to

realize them.

2. Governance. Whereas the agency benefits of unions apply quite
generally, the governance benefits apply in a more selective fashion. Indeed,
this is the source of much of the predictive content of the transaction cost
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13See note 8. supra.

approach. The basic argument is by now familiar: Continuity of the em-
. I nt relation is valued by both employer and employee for tasks that
p oyme . . ion-snecifi ki I hil kinvolve the acquisition of slgmficant transaction-speer IC s II s, w I etas s
for which skill acquisition is insubstantial and/or general purpose do not
create the same continuity interests.

Gary Becker, to whom much of the pioneering work on human capital is

due, recognized that continuity interests would be manifested in incentive

schemes. As he put it:

A pension plan with incomplete vesting privilegespenalizes employees who quit
before retirement and thus provides an incentive-often an extremely powerful
one-not to quit. At the same time pension plans "insure" firms against quits,
for they are given a lump sum-the nonvestedportionof payments-whenever a
worker quits. Insurance is needed for specifically trained employees because
their turnover would impose capital losses on the firm. [Becker, 1965, p. 18]

The issues here have SUbSeqU~aborated by Dale Mortensen
(1978).

It was not, however, until 1975 that the collective organization ramifica-
tions were recognized. The basic argument is this:

[A]lthough it is in the interestof each worker, bargainingindividuallyor as a part
of a small team, to acquire and exploit monopolypositions, it is plainly not in the
interest of the system that employees should behave in this way. Opportunistic
bargaining not only itself absorbs real resources, but efficient adaptations will be
delayed and possibly forgone altogether. What this suggests, accordingly, is that
the employment relation be transformed in such a way that systems concerns are
made more fully to prevail and the followingobjectivesare realized: (I) bargain­
ing costs are made lower, (2) the internal wage structure is rationalized in terms
of objective task characteristics, (3) consummaterather than perfunctorycooper­
ation is encouraged, and (4) investmentsof idiosyncratic types, which constitute
a potentia) source of monopoly, are undertaken without risk of exploitation.

, [Williamson, Wachter, and Harris, 1975, p. 270]

Collective organization can be made to serve each of those purposes.

The mutual inter-est between workers and firm in protecting the em­

ployment relation against exploitation by the other should have given rise to

"company unions" in the pre-Wagner Act era. Although there evidently

were some developments along those lines, they were scarcely widespread.
Whether that reflected lack of knowledge of the benefits, apprehension over

the potential monopoly uses of collective organization, or the fact that the

efficiency benefits were rarely great is unclear. 13 In any event, if the potential

benefits of collective organization vary directly with human asset specificity,

then the firms in which human asset specificity were greater were those that

confronted a tradeoff in contemplating company union formation. By con-

,
b. EFFICIENCY
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c. VOICE

The political side of unionism is described by Freeman and Medoff
(1979) under the heading of "voice"-which has its origins in Albert
Hirschman's (1970) book in which he distinguishes exit and voice as alter­
native means of organizing economic activity. Hirschman regards exit as the
usual economic means for expressing preferences, while voice is the rela­
tively neglected political process for influencing outcomes. Consumers,
workers, voters and the like vote with their pocketbook or with their feet in
the former case. Voice, by contrast, involves dialog, persuasion, and sus­
tained organizational effort.

Freeman and Medoff impute efficiency, distributional, and social organi­
zation effects to the collective-voice view of unionism. The efficiency bene­
fits they ascribe to voice, however, are essentially those described above in
conjunction with agency and governance there is a difference. Whereas
the voice view of unionism attribu eneficial governance features to union
organization quite generally, th transaction cost (or governance) approach
predicts that they will vary with the continuity needs of the parties. As set out
in section 2 above, those continuity needs are greatest where human assets are
rnorehighly specific. Spot market contracting will continue to be efficacious,
however, where human asset skills are nonspecific and inputs are separable.
The voice view of unionism evidently holds otherwise, in that it ascribes
efficiency benefits to unions in all circumstances-spot market contracting
included. In principle, a discriminating test of the governance versus voice
approaches to unionism can thus be had by examining the efficiency benefits
of collective organization associated with the ko' So cell (which is the case
wh,ere assets are nonspecific and separable).

The merits of the voice view of unionism do not, however, turn entirely
on efficiency ramifications. Distributional considerations also warrant atten­
tion. Effects of two -kinds have been ascribed to unions. The first is the
conventional monopoly distortion associated with union wage gains. The
relatively neglected feature to which Freeman and Medoff call attention,
which is distinctively associated with the voice view of unionism, is that
income inequality-within a firm or within an industry-is reduced among
organized workers.

The social effects of unions, according to the collective-voice approach,
is that unions are political institutions that represent both the will' of their
members and the political interests of lower-income and disadvantaged per­
sons. The latter effects might be disputed, but unions plainly are important to
the political process-in health and safety as well as in other societal respects.
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trast, firms in which human asset specificity was negligible experienced no
such tradeoff: There were few gains to be realized, while the monopoly
hazards were clear.

Two testable propositions thus emerge from examining collective organi­
zation in governance terms: (1) The incentive to organize production workers
within a collective governance structure increases with the degree of human
asset specificity, and (2) the degree to which an internal governance structure
is elaborated will vary directly with the degree of human asset specificity.
Transaction cost analysis thus predicts that unions will arise early in such
industries as railroads, where the skills are highly specific, and will arise late
in such industries as migrant farm labor, where skills are nonspecific. It
further predicts that the governance structure (job ladders, grievance pro­
cedures, pay scales) will be more fully elaborated in industries with greater
specificity than in those with less (steel versus autos is an example). The
preliminary data appear to support both propositions. The quotation from
Porter under 3.2a above is germane in the first of these respects. Cox's
remarks about activating the arbitration machinery when disputes arise have a
bearing on the second:

[G]iving the union control over all claims arising under the collective agreement
comports so much better with the functional nature of a collective bargaining
agreement. ... Allowing an individual to carry a claim to arbitration whenever
he is dissatisfied with the adjustment worked out by the company and the
union . . . discourages the kind of day-to-day cooperation between company and
union which is normally the-mark of sound industrial relations-a relationship in
which grievances are treated as problems to be solved and contracts are only
guideposts in a dynamic human relationship. When ... the individual's claim
endangers group interests, the union's function is to resolve the competition by
reaching an accommodation or striking a balance. [Cox, 1958, p. 24]

Another aspect of arbitration, less widely remarked but also germane, is
that arbitration "gives management ... a low-cost method of ascertaining
when low-level supervisors are failing to follow the wishes of upper manage-
ment. If the [labor rules1 to which the management has agreed do in fact
increase productivity, it is important to the firm that they be followed"
(Vogel, 1981, p. 24). Arbitrary and capricious behavior by foremen is at the
expense of the firm's long-run interests. Practices that deter suboptimization
will naturally be favored. More generally, "Employers who know that their
actions are subject to arbitral review will seek to avoid unjustified discipline
in the first instance by articulation of rules, instruction of foremen, careful

investigation and other management controls" (Summers, 1976, pp. 507-8)... /
Creating a governance unit to check myopic abuses is thus in the mutual
interests of both labor and management. ---"



b. REPUTATION EFFECTS

of shares, while the worker has just one labor power and one job" (1982, p.
. 447). Several observations are relevant. First, there is a narrow technical

sense in which the notion that labor is nondiversifiable is correct. Legal
prohibitions against indentured servitude aside, a market in human capital in
which risks are diversified through the buying and selling of shares in indi­
vidual income streams is not viable. ' 'One cannot, for example, sell a piece of
oneself if one is a lawyer in Cincinnati and buy a portion of a carpenter in San
Diego" (Gordon, 1974, p. 447).

But second, it is possible for workers to choose between general purpose
and firm-specific skills. Workers who choose the former will be qualified to
work for a large number of employers. Only those who invest very heavily in
'firm-specific skill acquisition are accurately described as "one labor power
and one job. " Even here, alternative employment. albeit at reduced levels of
productivity, is ordinarily feasible. Furthermore, and more important, work­
ers who accept employment of a firm-specific kind will presumably recognize
the risks and insist upon surrounding such io with protective governance
structures. One labor power and one' regarded nakedly and one labor

power and one job embedded in a rotective governance structure have very
different connotations.

The .snapshot view of worker versus firm in power terms suppresses
future consequences. Each confrontation is regarded separately, and the
worker is inevitably the loser in each. The worker is terminated and has to
find another job. The firm hires a replacement from the reserve army of the
unemployed.

'That scenario is defective in two respects. First, there is an implicit
assumption that the firm experiences no dislocation costs when an employee

, is terminated. That is true, however, only if human asset specificity is negligi-

\i'.ble and any team effects are of the primitive team kind. Second, it assumes

at workers have no employment options, hence do not choose among alter­
tives with an eye on different practices. But as Arthur Okun observes, "in

the absence of an explicit contract, applicants will seek information from
other workers about the employers' past performance. Applicants are obliged
to judge the employer, in part, by reputation" (198 I, p. 51). Those firms with
better reputations will presumably be able to hire workers on better- terms
ceteris paribus. (Again, the jJ versus pcomparison of Chapter I is germane.)

Reputation effects are subtle matters, however. The possibility that the

firm will use reputation in a strategic way presumably warrants consideration.
Thus the argument that both workers and employers have a mutual interest in
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a. NONDlVERSIFlABLE RISK

Those effects would be difficult to actualize under the agency view of unions,

which locates union activity at a plant or firm level. The joining of union

interests at political levels is apt to benefit from composite (or hierarchical)

union organization, which the collective-voice view of unionism arguably
supports.

Branko Horvat contrasts owners with workers in risk-bearing terms as
follows: "The owner can spread the risks by acquiring a diversified portfolio

14See . however. Putterman's discussion (1982. pp. 156-57).

3.3 Power

The claim or suggestion that power rather than efficiency is responsible for
decisions to organize exchange relations one way rather than another runs
through much of the social science commentary on labor organization. Rarely
is power defined, however. Partly this is because it is widely believed that
while power "may be tricky to define ... it is not that difficult to recog­
nize" (Pfeffer, 1981, p. 3). I submit, however, that much of what is "recog-,
nized" as power is the result of looking at individual contracts in an ex post
state rather than, as comparative institutional analysis requires, considering
the set of relevant contracts in their entirety.

Sometimes what is referred to as power reduces to a preference for an
alternative distribution of income. Those who have fewer resources would
have greater purchasing "power" if this were accomplished. But the organi­
zation of labor need not be affected on that account. To be sure, the mix of
goods and services would probably change. But the way in which work is
organized need not. Indeed, i7 efficiency is driving organizational outcomes,
modes that are efficient under one distribution of income will normally
remain efficient under another. 14 Since mutual gains are potentially available

whenever a move from a less to a more efficient configuration is accom­
plished, the incentive to choose more efficient modes is transparent.

Issues that require clarification in evaluating the power literature include
the following: (I) nondiversifiable risk, (2) reputation effects, {3) competitive
process, and (4) worker control over the intensity and quality of the labor
input. A common misconception that runs through much of the power liter­
ature is that aggregate power can be inferred by ascertaining which of two
contestants will win in an isolated confrontation.

258 t , Tne EcONOMIC INSTITUTIONS OF CAPITALISM



260 THE EcONOMIC INSTITUTIONS OF CAPITALISM The Organization of Labor 261

the continuity of the employment relation where investments in transaction­
specific human assets are great might be disputed on the grounds that the
worker is one of many and that the employer can and will realize strategic
advantages by making an example of one or a few workers, thereby teaching a
lesson to the many. The symmetry argument is thus mistaken, because it
ignores this fundamental disparity. Put differently, the proposition that both
parties stand to lose if an employee with significant transaction-specific skills
quits or is terminated-the employee loses because he cannot tum to other
employment without loss of productive value; the employer loses because of
the costs of disruption and training that replacement entails-is COITect as far
as it goes, but it does not go far enough. It ignores the strategic aspects and for
that reason must be supplanted by a strategic assessment of the employment
relation in which asymmetries are recognized and explicitly taken into

account.
The importance of reputation effects has been discussed by'Christian von

Weizsacker in conjunction with what he refers to as the extrapolation

principle:

One of the most effectivemechanisms available to societyfor the reduction of
information production cost is the principle of extrapolation. By this I meanthe
phenomenon that people extrapolate the behavior of others from past observa­
tions and that this extrapolation is self-stabilizing, because it provides an incen­
tive for others to live up to theseexpectations.... Byobserving others' behav­
ior in the past, o!!.e can fairly confidently predict their behavior in the future
without incurring furthercosts....

[This] extrapolation principleisdeeplyrooted in the structure of humanbehav­
ior. Indeed it is also available in animal societies.... The fight between two
chickens does not only produce information about relative strengths in the pre­
sent, but also aboutrelativestrength in the future. [Weizsacker, 1980b, pp. 72­
73]

The issues have" been developed more formally by David Kreps and
Robert Wilson, who address the credibility of predatory threats. They show
that where there is uncertainty about the dominant firm's payoffs and where
the dominant firm is engaged in repeated play with a sequence of opponents,
"none of whom have the ability to foster a reputation" (Kreps and Wilson,
1980, p. 58), punitive behavior becomes a much more attractive policy.

A series of parallels between dominant firm and small rivals on the one
hand and the employer and numerous individual employees on the other invite
the transfer of that reasoning to the employment context. Thus (1) the em­
ployer's resources are much more extensive than are those of the typical
employee, (2) individual employees may well have difficulty in assessing the
payoffs to employers of alternative bargains, and (3) individual employees
maybe thought of as a sequence of opponents, each of whom is unable to

develop a countervailing reputation. The parallels, however, are incomplete.
.Specifically, whereas the dominant firm is dealing with rivaLs and hopes to
have no further dealings with the would-be entrant or his ilk, the employer is
dealing with suppliers and has continuing needs to hire workers. That dif­
ference can be decisive.

That is not to say that an employer cannot successfully teach a lesson to
many employees by making an example of one or a few. Inasmuch as all
employees who have made transaction-specific investments are vulnerable to
exploitation, an employer may, through selective but conspicuous punitive
measures, induce all incumbents to accept inferior terms. Reference to
incumbents, however, flags an important limit on that type of behavior.
Among employers who plan to be in business on a continuing basis, successor
generation employees may also learn-and the lesson here is very different
from that of the incumbents.

Specifically, employers who have a reputation for exploiting incumbent
employees will not thereafter be able t . uce new employees to accept
employment on the same terms. age premium may have to be paid; or
tasks may have to be redefined 0 eliminate the transaction-specific features;
or contractual guarantees against future abuses may have to be granted. In
consideration of those possibilities, the strategy of exploiting the specific
investments of incumbent employees is effectively restricted to circumstances
where (I) firms are of a fly-by-night kind, (2) firms are playing end games,
and (3) intergenerational learning is negligible. In circumstances, however,
where firms are continuously in the employment market and successor gener­
ations learn, efforts to exploit incumbent employees are myopic and will
predictably elicit protective reactions.

, There are good reasons, nonetheless, for employees to organize in such a
way as to forestall even one-time or mistaken efforts to exploit the transac­
tion-specific investments of labor. For one thing, exposure to myopic or fly­
by-night operators and to end games can thereby be reduced. Second, in-

\

" tergenerational reputation effects may more assuredly be brought to bear on
continuing firms by creating an institutional machinery to record and commu­
nicate incidents of expropriation, Third, employers may recognize the merits
of fair dealing with employees but be unable to impress them on first-line
supervisors. The collective organization of workers (unions) has advantages
in each of the three respects.

C. COMPETITIVE PROCESS

The suggestion that employers rather than employees or society at large
is the gainer whenever more efficient work practices are implemented as-
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15See Chapter 5. section 4.2.

16An absence of monopoly power is not assumed. I merely assume thaI work organization
changes do not add to preexisting market power. so profit margins will normally be restored to
earlier levels when the adaptation has been completed.

17As Alfred Marshall remarked. "even if the number of [working] hours in theyearwere
rigidly fixed. which it is not. the intensity of work would remain elastic" (194!r;j:l: 438. n. I).

sumes that workers lack bargaining power and neglects the competitive pro­
cess. Work rule changes made during a contract are normally subject to
arbitration, however. And those made during contract renewal negotiations
are part of a much larger package in which tradeoffs are worked out.

The neglect of the competitive process is especially regretable. Thus
assume that a more efficient practice can be identified and suppose that the
employer initially appropriates the whole of the efficiency gain. Even though
workers are no better off (indeed, depending on the particulars, some may be
released and need to find newl,employment), society stands to gain in two
respects. First, the resources saved by the reorganization of work can be
productively reemployed in alternative uses. Second, the immediate profits
that accrue to the firm will rarely be durable. Instead, the scenario described
earlier in conjunction with the steel industry'> will normally obtain: signifi­
cant reforms will be detected and imitated by others, and prices will fall as
margins are restored to earlier levels. 16 Further allocative efficiency gains are
realized as a consequence.
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Collective organization can permit workers to improve the bargains they
strike with respect to the disposition of the quasi-rent attributable to firm­
specific human capital. If, contrary to the argument in subsection 2.2, work­
ers acquire secure property rights over jobs, further improvement in those
bargains-at least in the short run-can be realized by expropriating sunk
costs in physical plant and organizational infrastructure. Out of recognition of
such an expropriation potential, firms and industries in which investments in
durable nonhuman capital are greater will be more resistant to union organiza­

tion, ceteris paribus.

The foregoing emphasizes the~lIective organization. They are
especially great in circumstances where the labor force acquires (or the man­
agement wishes to induce the workers to acquire) firm-specific human capital.
But there are additional efficiency benefits. of a simple agency kind, that
collective organization can provide in virtually all enterprises.

Unions are the prevailing form of collective organization in capitalist
economies. That the union was not introduce~arlier or was not received
without resistance is presumably because, in ad tion to the af~rementioned

benefits, there are also prospective costs. Some the more obvIOUS are noted
here.

4. Problematic Features of Union Organization

4.1 Monopoly Power

to rules and in other respects performing in a minimally acceptable way. As

'Peter Blau and Richard Scott observe:

[T)he contract obligates employees to perform only a set of duties in accordance
with minimum standards and docs not assure their striving to achieve optimum
performance.... [L)egal authority does not and cannot command the em­
ployee's willingness to devote his ingenuity a~d ener~y t~ performing his t~sk.s to
the best of his ability .... It promotes compliance with directives and discipline,
but does not encourage employees 10 exert effort, to accept responsibilities, or to
exercise initiative. [Blau and Scott. 1962, p. 140)

In fact, most contracts-labor, intermediate goods, and other-are in­
complete in significant respects, on which account suppliers enjoy discretion.
Buyers thus "abuse" suppliers by demanding exact~ng performance in accor­
dance with the letter of the contract only at hazard.
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The suggestion that workers' bargaining power is limited to one dimen­
sion-report for work or strike-is common but mistaken. Thus Stone ob­
serves, "The availability of injunctive relief to force a union to cease
striking ... mean!. that [the] union's alternative economic weapons were
withdrawn" (1981, p. 1539). In fact, however, what "the firm wants when it
hires an employee is productive performance. . . . It wishes to buy quality of
work rather than merely time on the job" (Okun, 1981, p. 63).17
Accordingly, exploited incumbent employees are not totally without recourse.
Incumbent employees who are "forced" to accept inferior terms can adjust
quality to the disadvantage of a predatory employer. The issues here have
been addressed previously in distinguishing between consummate and per­
functory cooperation (Williamson, 1975, p. 69). Of necessity, the em­
ployment contract is an incomplete agreement, and performance varies with
the way in which it is executed. Consummate cooperation is an affirmative
job attitude whereby gaps are filled, initiative is taken, and judgment is
exercised in an instrumental way. Perfunctory cooperation involves working
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4.2 Oligarchy

The Iron Law of Oligatchy holds: "It is organization which gives birth to the
dominion of the elected over the electors, of the mandatories over the man­
dators, of the delegates over the delegators. Who says organization, says
oligarchy" (Michels, 1962, p. 365). Efforts to weaken this Law notwith­
standing, it has so far resisted repeal. As Seymour Upset puts it, modem man
is faced by an unresolvable dilemma: He "cannot have large institutions such
as nation state, trade unions, political parties, or churches, without turning
over effective power to the fe\\] who are at the summit of these institutions"
(1962, p. 15). The leadership of unions, like the leadership of other large
organizations, is thus often in a position to entrench itself and/or pursue its
interests.

That is sometimes obvious, as when the union leadership squanders the
retirement and hospitalization payments of the membership. It can also be
subtle, however, and may be influenced by the institutional rules of the game.
Aoki's recent discussion of the choice of contract renewal intervals is a
possible example of the latter.

The issue is, What is the appropriate interval at which to renegotiate
contracts? There are great advantages, from an efficiency point of view, in
concentrating the hard bargaining aspects of the relation at the contract re­
newal periods and using analytic processes to effect adaptations during con­
tract execution. Long-term contracts offer the apparent advantage of reducing
bargaining and increasing analytic processes, but that can be misleading. If
the basic contract gets out of alignment with the economic realities, one party
or the other is apt to press for relief during contract execution. As a conse­
quence the presumption that the parties will cooperate during the period
between contract renewals is placed under strain.

Aoki nevertheless notes an interesting empirical regularity that dis­
tinguishes' contracting practices in Germany and Japan from those in the
United States: Contracts in the first two countries are typically renegotiated at
one-year intervals, while in the United States the usual interval is three years
(Aoki, 1984, p. 148). What explains the difference?

One possibility is that economic disturbances in Germany and Japan are
larger and more frequent. That is the uncertainty explanation: Contracts that
experience greater uncertainty should presumably come up for renegotiation
more frequently than those that experience less. The explanation that Aoki
favors, however, traces the difference to a National Labor Relations Board
ruling. The "contract bar" doctrine prevents a challenge to the incumbent
union from being filed "during the term of an existing contract, with a three
year maximum in the case of contracts that run for more than three years';
(1984, p. 148). Aoki contends that the resulting three-year contracts protect

incumbents at the expense of efficiency (pp. 148-50). Whether that is correct

th possibility that oligarchical outcomes will influence the rules of the.or not, e .
. 18game warrants attention.

4.3 Heterogeneity

More complex labor governance structures are needed as investments in finn­
specific human capital deepen, ceteris paribus. I~ consideration of tha~, and
given heterogeneity in the typical work force, It may be that a senes of
bargains rather than a single bargain applicable to the ent.irelabor force s~ould

be struck. Among other things a single union operating under a uniform
agreement will have difficulty aggregating the preferences of a dispar~te

membership. To negotiate discriminating terms is at variance, however, With
the egalitarian purposes of unions. Japanese firms and labor unions h~ve

mitigated the problem by spinning off divergent activities through extensive
subcontracting and by the creation of subsidiaries (Aoki, 1984, p. (42).
Those who would have United States firms and unions imitate their Japanese
counterparts more closely but are not prepared simultaneously to accept Ja­
panese subcontracting (andre~ that facilitate discrimination)
should acknowledge the strains.

5. The Producer Cooperative Dilemma

This book is mainly preoccupied with assessing capitalist modes of organiza­
tion. Although the underlying approach to the study of organization applies to
noncapitalist modes as well, few such apPlicatijare attempted. The follow­
ing.brief disc~ssion of produce~ cooperatives is " re~edy. It.me~e~y poses
issues for which further study IS needed. The SIC dilemma IS this: If pro­
ducer cooperatives mitigate the disabilities th many social scientists and
social commentators associate with the Authority Relation, why is the record
of producer cooperatives so weak?

A definitive answer to that query is not attempted here. Indeed, in­
asmuch as the producer cooperative mode is still undergoing refinements­
witness the Mondrapon experiment, which has been in progress in the Basque
province of Spain for almost thirty years (Bradley and Gelb, 1980, 1982)-a
final determination is unwarranted. The earlier history of producer cooper­
atives has nevertheless been disappointing. The high hopes with which they

ISAnother problematic feature of unionism is what William Fellner refers to as "Case 3
Oligopoly." Such a condition involves collusion among the firms within an industry (or among a
subset of firms) supported by the "active aid of an outside agency" (Fellner. 1965. p. 47). For an
illustration in which the United Mine Workers and the large bituminous coal mines appear to have
been joined in such a relation. see Williamson (1968). This does not. however. appear to be a
common outcome.
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were launched have gone unrealized (Kanter, 1972; Manuel and Manuel,
1979). What have been the contributing factors?

Bowles and Gintis (1976, p. 62) observe that worker cooperatives of­
fered a viable alternative to the Authority Relation and "were a widespread
and influential part of the labor movement as early as the I84Os.... The
cooperative movement reached a peak shortly after the Civil War but failed
because sufficient capital could not be raised." They go on to quote Grob as
folIows:

Even when funds were available the desire for profits often became so over­
whelming that many cooperatives were turned into joint stock companies. Stock­
holders then became intent on paying low wages. Not unimportant were the
discriminations practiced by competitors who feared the success of cooperative
enterprises. [Bowles and Gi&tis, 1976, p. 62J

ElIerman describes the "degenerative tendencies" of employee-owned cor­
porations in a similar way (1982, p. 39).

Horvat poses the dilemma directly: "If labor-managed firms are realIy
more efficient than their capitalist . . . counterparts . . . why do they not
outcompete the latter firms in the market?" (1982, p. 455). His answer is that
"a labor-managed firm cannot easily survive in a capitalist environment
regardless of its potential efficiency" (p. 455; emphasis in original). The
reasons are three (p. 456): (I) Bank and trade credit are difficult for producer
cooperatives to obtain, (2) cooperatives are unable to retain superior manag­
ers, who are induced to leave by offers of better pay in capitalist firms, and (3)
successful cooperatives experience the above-described degeneration, since
founders are unwilling to share the fruits of their success with newcomers.

Horvat offers a biological analogy in support of the first point- "cap­
italist economy behaves like an organism that has undergone an organ trans­
plant: it spontaneously rejects the alien tissue" (1982, p. 456). I submit,
however, that short-term bank and trade credit arc more accurately described
by a physic~l analogy. They are more nearly akin to iron filings in a magnetic
field. The prospect of high (risk-adjusted) returns presents a welI-nigh irresist­
ible attraction to liquid reserves. To be sure, local exhortations to discriminate
can be temporarily effective. But venture capitalists are unprincipled in their
search for profit. Capital displays an inexorable tendency to equalize returns
at the margin.

A more serious financial concern, which Horvat does not mention but
Putterman (1982, p. 158) docs, is access to long-term bank financing and
equity capital. The issue is not that cooperatives are denied parity access to
such funds, but the special hazards that the cooperative form poses. Track
record and expropriation hazards must be distinguished. Only the latter are
troublesome in the long run.

Considering the difficulties of evaluating the merits of any new enter­
priseex ante, investors are always wary at the outset. But.that is charact.eristic
of all new firms. Starting smalI and growing through retained earnings IS thus
a common scenario. Since workers who are attracted to cooperatives wilI
presumably work for a lower wage;'? the oppressiveness of the Authori~y

Relation having been removed, the greater profitability that thereby results IS

a decided advantage.P? Once displayed, the above-described magnetic attrac­

tion of funds should materialize.
That assumes, however, that the cooperative firm and the capitalist firm

do not pose distinguishably different expropriation hazards to long-te~ debt
and, especially, to equity financing. Those issues are best developed In .co~­

junction with the discussion of corporate governance in C~apt~r 12. Suffice It
to observe here that whereas the capitalist form of organization can tolerate
outside intervention, to include even the change of management through the
concentration of equity ownership to effect a takeover, this is antithetical to
the cooperative conception of the enterprise. Ceteris paribus, equity
ownership is subject to greater hazard in the cooperative firm.I! The cooper­
ative form of organization experiences a serious (comparative) limitation on

, that account. ~

Horvat, however, offers two other reasons, both of which tum on the
behavior of managers and are closely linked: the inability of cooperatives to
retain good managers, and the unwillingness of founders to share. P~tle~­

man's recent treatment of management problems in worker-run enterpnse IS

instructive. He observes that

. .. while the market system will permit the existence of worker-run enterprises
side by side with capitalist firms, worker-run firms may not be fully viable, and

{9Tobe sure, worker buy-outs of failing bUSinessesi:cial cases. Experienced workers
in such circumstances may willingly sacrifice quasi-rents ause of the grim alternatives. It is
nevertheless instructive that the employees at National St Corporation's Weirton plant in West
Virginiaare expected to accept a 32 percent wage and benefit cut as a part of their buy-out effort:
"Some 7,400 hourly workers represented by the Independent Steelworkers Union (ISU) would
takea 14.1% wage cut and eliminate 6 of 11 holidays, a week of vacation pay, and other benefits,
In addition, the union gave up a cost-of-living adjustment (COLA) provision in return for a profit
sharing plan, which would 'provide the only compensation increases during a six-year wage
freeze" (Business Week, September 5, 1983, p. 35).

2°Puuerman cautions that success may not be immediate because of startup problems (1982,
pp. 150-51). Many producer cooperatives, however, got off to a good start. Their problems
developed later.

21AsPutterman puts it, "if equity-owners value their voting control over firm policies, and
if worker-run firms cannot (on principle) share such control with their equity owners, then the
costsof raising equity-capital will be higher for the worker-run firm" (1982, p. 158)One possible
adaptation is for worker-managed firms to specialize in industries and technologies where the
exposure of specific assets is limited.
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are likelyto be unableto attain their full possibilities, undersuch coexistence, so
long as entrepreneurial talent has its best-deal in the competing form. It may be
necesssary for democratic control to become a fundamental social principle,
implemented through legislation insofar as it is not established by the sheer
weightof adoptionas a social norm, before managerial talent is capturedwithin
the worker-run system, turned toward the wider benefit of the workforce as a
whole,and broughtto cooperate in the multiplication of skills and the education
of the workforce whichmightmake management itself less of a scarceresource,
and thus promote the success of highly participatory organizational forms. In
other words, worker-run enterprisecould be better for most workersin the long­
run, yet be unattainable as long as that minority of workers for whomthis is not
so arc attracted to the service of capital. [Putterman, 1982, pp. 157-58]

The argument, evidently, is that skilled managers generate high exter­
nalities. Since few if any managers are prepared to make the personal -Sacri­
fices needed for the worker-run enterprise to be viable, legislative interven­
tion is needed if social optimality is to be realized. The defects of human
nature as we know it have to be corrected.

As with all proposals for reform, however, the issue is not whether there
are defects but rather whether the defects are remediable. What is the prospect
that the reform will yield net gains? Since feasible modes of socialist organi­
zation are already in place in Yugoslavia and elsewhere, a greater effort to
evaluate their benefits and costs presumably ought to be rnade.P

6. Dignity

Assume, arguendo. that the political reforms favored by radical economists
and others will not be implemented immediately. Are there other measures
that can and should be taken to m1tigate the oppressiveness of the Authority
Relation in the meantime? My examination of that question is in two parts.
The literature on job satisfaction and alienation is examined first. The more
general issue of dignity is then considered.

6.1 Job Satisfaction/Alienation

One cannot read the literature of radical economists and the sociology of work
without being impressed that work sometimes is oppressively organized and
that efforts to remedy that condition are warranted. But much of the literature
also has another quality: It suffers for want of reality testing. Thus when

22The comparative institutional assessment of work modes inchapter 9 disclosed that Peer
Groups compare favorably, at least in small organizations. Scaling the size of Peer Groups up,
however, unavoidably .poses oligarchical strain.

confronted with a conflict between what workers say in response to question­
naires and what they do in the market place, many social commentators place
inordinate weight on questionnaires.P Most economists, by contrast, would
argue that preferences are revealed by actual choices. Consider the following
study of assembly line workers at a General Motors assembly line plant in

Massachusetts reported by Amitai Etzioni:

Anexamination of their previousjobs indicates that by sixcriteriaof job satisfac­
tion, the workers were much better off on their previous job; 87.4 percent had
formerly heid a job wherepace was determined individually; 72 percenthad had
nonrepetitive jobs; about 60 percent had had jobs requiring so~e skills an~

training; and 62.7 percenthad beenentirelyor partlyfree to determine how their
jobs ought to be done.... They chose to leavethesejobs and take the frustrat­
ing assembly-line jobs basicallybecausethe newjobs offereda higheran~ m?re
secure income. Three-quarters of the workers reported that the reasons bringing
themto the new plant wereprimarilyeconomic. Wage differences wereabout 30
percent. [Etzioni, 1975, pp. 34-35]

To be sure, better pay and better working conditions would be preferred
by all. Confronted, however, with the need to make tradeoffs, valued at­
tributes will be adjusted at the margin. Except as it can be demonstrated that

, work has been organized in an inferior , so that more satisfying work
modes can be devised without sac . Ice in efficiency, complaints about pre­
vailing work practices, where workers have voluntarily sacrificed greater
work satisfaction for greater pay, are of uncertain purpose.>' Paul Blumberg
nevertheless contends, "There is scarcely a study in the entire literature
which fails to demonstrate that satisfaction is enhanced . . . or productivity

23See, for example, Work In America (1913, p. 13). One gets a sense that when some
observers donot getthe answer they are looking forat the out t, questions will bereshaped and
answers reinterpreted until the desired result is realized (\4C In America. 1913, pp. ,14-15).
Innovative programs such as Lincoln Electric's-which ha fifty-year history of success-are
reported (pp. 101-8) without everconfronting such que nsas whether Lincoln's employees
are a random sample of the population or asking why incoln does not use this successful
organizational innovation (or is not imitated by others) to diversify and become a large and
decisive factor on the American business scene. Problems with "conventional" modes, such as
General Motors experienced at Lordstown (Work In America, 1913, pp. 19.38), arereported as
though (hey are windows on the future. If, however, as at Lordstown, the problems abate,
attention isdirected elsewhere. Likewise, whereas reorganizing theprocess for assembling auto­
mobiles at Volvo's Kalmar plant received widespread coverage at the outset, its subsequent
history has been much less widely reponed.

241nasmuch asautomobile assembly isone ofthe more routinized ofjobs, prior manufactur­
ing employment formost automotive workers will, ofnecessity, rank more highly injobsatisfac­
tion respects. The basic point, however. is that composite evaluation of a job is a function. of
wages, jobsecurity, and job satisfaction. To focus only on the last is to ignore tradeoffs. The
General Motors employees plainly didnot accept inferior employment injobsatisfaction respects
without receiving compensating value inwage and jobsecurity terms. Although the adequacy of
this compensation can be disputed on the grounds that the social valuation of job satisfaction
exceeds the private valuation, that is a highly conjectural line of argument.
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increases from a genuine increase in workers' decision-making power. Find­
ings of such consistency, I submit, are rare. in social research.... The
participative worker is an involved worker. "25

Curiously, the evidence relating job satisfaction to productivity discloses
little or no association between the two (March and Simon, 1958, pp. 48, 50;
Vroom, 1964, pp. 181-86; Katz and Kahn, 1966, p. 373; Gallagher and
Einhorn, 1976, pp. 367, 371). Scott's survey of the empirical work brought
on by the human relations school concludes with the blunt statement that
"several decades of research have demonstrated no clear relarion between
worker satisfaction and productivity" (1981, p. 90). Gallagher and Einhorn
conclude their survey of that literature with the observation: •'We feel that job
enlargement and enrichment can be useful tools for management. However,
the important question that remains is not whether these programs work, but
rather, under what .£Qly:ll!!t?n~_.~}~1 they be. most effective" (1976, p. 373;
emphasis added). And Gunzberg's recent survey of work mode changes in
Sweden concludes that the economic consequences of participative practices
have been difficult to assess. Thus although they have, in his judgment,
yielded social/psychological gains, they "do not add to the value of goods
and services, and can add to their cost" (Gunzberg, 1978, p. 45).

Rarely, I submit, will optimum job design involve the elimination of
hierarchy. Instead, it entails taking the rough edges off of hierarchy and
affording those workers who desire it a greater degree of interested involve­
ment. But it is no accident that hierarchy is ubiquitous within all organizations
of an)' size. That holds not merely within the private-for-profit sector but
among nonprofits and government bureaus as well. It likewise holds across
national boundaries and is independent of political systems. In short, inveigh­
ing against hierarchy is rhetoric; both the-logic of efficiency and the historical
evidence disclose that nonhierarchical modes are mainly of ephemeral dura­
tion. Putterman, among others, esidenuy agrees (1982).

6.2 Dignitary Values

The foregoing discussion of participation benefits raises a serious doubt that
efforts to effect participation can be justified on profitability grounds. That
general conclusion might be challenged, however, by arguing that the studies
to date are insufficiently discriminating. Even if participation does not yield
detectable benefits in general, an examination of tasks in greater micro­
analytic detail will disclose that some tasks regularly benefit from participa­
tion. Moreover, some of the benefits of participation may show up in the
social calculus even though the private calculus does not support them.

25The passage is cited in Bowles and Gintis (1976, pp. 79-80). Horvat also relies on
Blumberg for his claim that "participation increases productivity" (1982. p. 207).

The more general issue is whether the inclusion of dignity as an underly­
ing attribute of human nature is warranted. Why should it be? What are the
refutable implications?

The issues here are beyond the scope of this treatise. I submit, however,
that capitalism is prone to undervalue dignity and that institutional safeguards
can sometimes be forged that help to correct the condition. Some of the
procedural safeguards urged by labor law specialists (Summers, 1976, pp.
503-8, 519-22) are examples.

Jerry Mashaw observes that the unifying thread in the "natural rights"
approach to due process "is the perception that the effects of process on
participants, not just the rationality of substantive results, must be consid­
ered" (1985, p. 182). "At an intuitive Ievel [w]e all feel that process matters
irrespective of result. ... We do distinguish between losing and being treat­
ed unfairly" (p. 183). Such intliiifon presumably lies behind Karl Llewellyn's
observation: "In no legal system are all 'promises enforceable; people and
courts have too much sense" (1931, p. 738).

Unpacking all this is not easy. Two levels of argument can, however, be
distinguished. The lower level involves the profitability calculus and main­
tains that remediable suboptimization by managers (e.g. first-line supervisors)
ought to be corrected. The higher level involves the Kantian moral imperative
never to treat anyone as a mere meaJJS-{Milshaw, 1985, p. 144; Pincoffs,
1977, pp. 175-79). The flsst ofth~urposes will be served by judicious use
of institutional safeguards. Assuming that upper levels of the organizational
hierarchy are aware of the earlier described behavioral tendencies of lower
levels of management, myopia can be checked (in some degree) by using the
firm's overall profitability calculus as a basis for deriving appropriate super­
visory constraints. Purely calculative but informed upper-level decision­
makers can be expected to implement such or~ational reforms.

How far short of the Kantian moral impera e such reforms will fall is
the remaining issue. Horvat expresses the soc' st objection to capitalism as
follows: "[R]elations between persons are expressed and experienced as rela­
tions between things.... Men evaluate each other as they evaluate objects"
(1981, pp. 90-91). Economists, whose knowledge of capitalism and its
nuances runs deep, ought to be involved in devising a thoughtful response.
Safeguarding firm-specific values in human capital is easy. But what digni­
tary values beyond those warrant support? What are the comparative institu­
tional ramifications? What are the tradeoffs?

7. Concluding Remarks

Recall the contracting schema in section 4 of Chapter I, where nodes A, B,
and C are distinguished. The main implications of the transaction cost ap-
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proach to labor organization, as developed in this chapter. may be summa­
rized with reference to that schema as follows:

I. Labor market transactions located at node A are ones for which human:
assets are nonspecific. Accordingly:

a. Specialized governance structure for those labor transactions is un­
needed. Discrete market contracting will characterize transactions of
that kind. Migrant farm labor is an example.

b. Since the organization of nonspecific (fungible) labor affords no econo­
mies, management (acting as the agent of capital) will normally resist
efforts to unionize. Unions, if they appear at all, will be organized late
in such industries and often will require tne support of the political
process.

c. The governance structures (ports of entry. promotion ladders, griev­
ance procedures, seniority rules, and the like) will be relatively primi­
tive whether labor of this kind is organized or not.

2. Labor market transactions of the node B kind expose specialized human
assets to expropriation.hazards and are unstable.
a. Workers will accept such jobs only upon payment of a wage premium.
b. Jobs of this kind are apt to be redesigned. Either the idiosyncratic

attributes will be sacrificed (in which case the job will revert to node A)
or protective governance structure will be devised (the attributes will be
protected under node C).

3. Labor market transactions of the node C kind are those for which collec­
tive organization (often in the form of a union) has been mutually agreed
to. Such structure protects labor against expropriation hazards, protects
management against unwanted quits, and permits adaptations to changing
circumstances to be made in an uncontested (mainly cooperative) way.
a. Jobs of this kind are candidates for early unionization, since mutual

gains can thereby be realized.
b. The governance structures associated with such jobs will be highly

elaborated.

But while the transaction cost approach to labor organization is the
source of numerous refutable implications, it is not by itself adequate to deal
with all the relevant issues with which the study of labor organization. is
legitimately concerned. For one thing, the matter of power is underdeveloped.
Additionally, while the importance of dignity is admitted, the cal­
culative/efficiency-oriented approach maintained by transaction cost econom­
ics cannot encompass the full set of issues that a concern for dignity intro­
duces. FInally, possible disequilibrium features are ignored.

CHAPTER II

The Modem Corporation

There is virtual unanimity for thepr~at the modern corporation is a
complex and important economic rnstitution. There is much less agreement on
what its attributes are and on how and why it has successively evolved to take
on its current configuration. While I agree that there have been a number of
contributing factors, I submit that the modern corporation is mainly to be

-- ---understood as the product of a series of organizational innovations that have
had the purpose and effect of economizing on transaction costs.

Note that I do not argue that the modern c1',tion is to be understood
exclus.ively in those terms. Clearly there have bee ther contributing factors,
of which the quest for monopoly gains is one d the imperatives of tech­
nology are another. Those mainly have a bearing on market shares and on the
absolute size of specific technological units, however; the distribution of
economic activity, as between firms and markets, and the internal organiza­
tion (including both the shape and the aggregate size) of the firm are not
explained, except perhaps in trivial ways, in those terms. Inasmuch as shape
and composition are core issues. a theory of the modem corporation that does
not address them is, at best, seriously incomplete.

Specifically, the study of the modern corporation should extend beyond
vertical integration to concern itself with and provide consistent explanations
for the following features of the organization of economic activity: What

273
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economic purposes are served by the widespread adoption of divisionaliza­
tion? What ramifications, if any, does internal organization have for the long­
standing dflemma posed by the separation of ownership from control? Can the
•'puzzle" of the conglomerate be unraveled? Do similar considerations apply
in assessing multinational enterprise? Can an underlying rationale be provided
for the reported association between technological innovation and direct for­
eign investment?

Key legal features of the corporation-limited liability and the trans­
ferability of ownership-are taken as given. Failure to discuss them does not
reflect a judgment that they are either irrelevant or uninteresting. The main
focus of this chapter, however, is on the internal organization of the corpora­
tion. Since any of a number of internal structures is consistent with these legal
features, an explanation for the specific organizational innovations that were
actually adopted evidently resides elsewhere. Among the more significant of
those innovations, and the ones addressed here, are the development of line­
aIld-staff organization by the railroads; selective forward integration by manu­
facturers into distribution; the development of the divisionalized corporate
form; the evolution of the conglomerate; and the appearance of the multina­
tional enterprise. The first three changes have been studied by business histo­
rians, the contributions of Chandler (1962; 1977) being the most ambitious
and notable.

Railroad organization in the nineteenth century is examined in section 1.
The multidivisional structure is described and interpreted in section 2. Con­
glomerate organization and multinational organization are treated in section 3.
The central proposition repeated throughout is this: Organization form
matters.

1. Railroad Organization

The 1840s mark the beginning of a great wave of organizational change that
has evolved into the modern corporation (Chandler, 1977). According to
Stuart Bruchey, the fifteenth-century merchant of Venice would have under­
stood the form of organization and methods of managing men, records, and
investment used by Baltimore merchants in 1790 (1956, pp. 370-71). Those
practices evidently remained quite serviceable until after the I840s. The two
most significant developments were the appearance of the railroads and, in
response, forward integration by manufacturers into distribution. Selective
forward integration is described and interpreted in Chapter 5. The experience
of the, railroads has yet to be addressed.

'.

Although a number of technological developments-including the tele­
graph (Chandler, 1977, p. 189), the development of continuous process ma­
chinery (pp. 252-53), the refinement of interchangeable parts manufacture
(pp. 75-77), and related mass manufacturing techniques (chap. 8)-contrib­
uted to organizational changes in the second half of the nineteenth century,
none was more important than the railroads (Porter and Livesay, 1971, p. 55).
Not only did the railroads pose distinctive organizational problems of their
own, but the incentive to integrate forward from manufacturing into distribu­
tion would have been much less without the low-cost, reliable, all-weather
transportation afforded by the railroads.

The appearance and purported importance of the railroads have been
matters. of great-interest to economic historians. But with very few exceptions
the organizational-as opposed to the technological-significance of the rail­
roads has been neglected. Thus Robert Fogel (1964) and Albert Fishlow
(1965) "investigated the railroad as a construction activity and as a means of
transport, but not as an organizational form. As with most economists, the
internal workings of the railroad organizations were ignored. This appears to
be the result of an implicit assumption that the organization form used to
accomplish an objective does not matter" (Temin, 1981, p. 3).

The economic success of the railroads entailed more, however. than the
substitution of one technology~her (canals). Rather, organiza­
tional aspects also required attention. As Chandler puts it:

[The] safe. regular reliable movement of goods and passengers, as well as the
continuing maintenance and repair of locomotives. rolling stock, and track,
roadbed, stations, roundhouses, and other equipment, requiredthe creationof a
sizableadministrative organization. It meantthe employment of a set of manag­
ers to supervise these functional activitieso~er extensivegeographical area;

, and the appointment of an administrative eomm of middleand top executives
to monitor, evaluate, and coordinate the wor f managers responsible for the
day-to-day operations, It meant, too, the ulation of brand new types of
internaladministrative procedures and accounting and statisticalcontrols. Hence.
the operational requirements of the railroads demanded the creation of the first
administrative hierarchies in American business. [1977. p. 87)

To be sure, that can be disputed. Markets, after all, can and do perform
many of those functions. What is it about the "operational requirements" of
the railroads that was responsible for the displacement of markets by hier­
archies? Does similar reasoning apply to other transportation systems, such as
trucking? .

The "natural" railroad units, as they first evolved, were lines of about
fifty miles in length. Those roads employed about fifty workers and were
administered by a superintendent and several managers offunctional activities
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(Chandler, 1977, p. 96). That was adequate as long as traffic flows were
uncomplicated and short hauls prevailed. The full promise' of the railroads
could be realized, however, only if traffic densities were increased and longer
hauls introduced. How was that to be effected?

In principle, successive end-to-end systems could be joined by contract.
The resulting contracts would be tightly bilateral, however, since investments
in site-specific assets by each party were considerable. Contracting difficul­
ties of two kinds would have to be faced. Not only would the railroads need to
reach agreement on how to deal with a series of complex operating matters­
equipment utilization, costing, and maintenance; adapting cooperatively to
unanticipated disturbances; assigning responsibility for customer complaints,
breakdown, and so on-bUt problems of customers contracting with a set of
autonomous end-to-end suppliers would have to be worked out.

There were several possibilities. One would be to be patient: The marvel
of the market would work things out. A second would be to move to the
opposite extreme and coordinate through comprehensive planning. A third
wogld be to evolve organizational innovations located in between.

David Evans and Sanford Grossman interpret the railroad response in
market terms. They note that "market systems in which property ownership is
dispersed among numerous self-interested businesses and individuals have
demonstrated a remarkable ability to coordinate the provision of goods and
services" (1983, p. 96), and they specifically apply this argument to the
railroads:

The experience of the railroads in the 19th century . . . demonstrates how the
market systemencourages physical coordination. Manyseparate companies built
segments of our railroad systemduring the mid-19th century. By interconnecting
witheach other and enabling produce and passengers to transfereasily between
railroads, thesecompanies wereableto increase revenues andprofits. [Evans and
Grossman, 1983, p. 103J

Evans and Grossman support this by reference to the study by George
Taylor and Irene Neu, who reported that traffic between New York City and
Boston moved easily over tracks owned by four different companies in 1861
(Taylor and Neu, 1956, p. 19). They also cite Chandler in support of their
argument that "the market provides strong incentives for physical coor­
dination without common ownership" (Evans and Grossman, 1983, p. 104,
n.22).

Evidently there is more to railroad organization than "physical coordina­
tion," however. Otherwise the natural railroad units of fifty miles in length
would have remained intact. And there is also more to railroad organization
than unified ownership. Thus the Western and Albany road, which was just
over I~O miles in length and was built in three sections, each operated as a

separate division with its own set of functional managers, experienced severe
problems (Chandler, 1977, pp. 96-97). As a consequence a new organiza­
tional form was fashioned whereby the first "formal administrative structure
manned by full-time salaried managers" in the United States appeared (pp.
97-98).

That structure was progressively perfected. The organizational innova­
tion that the railroads eventually evolved is characterized by Chandler as the
"decentralized line-and-staff concept of organization." It provided that "the
managerson the line of authority were responsible for ordering men involved
with the basic function of the enterprise, and other functional managers (the
staff executives) were responsible for setting standards" (Chandler, 1977, p.
106). Geographic divisions were defined, and the superintendents in charge
were held responsible for the "day-to-day movement of trains and traffic by
an express delegation of authority" (p. 102). The division superintendents
were on the "direct line of authority from the president through the general
superintendent" (p. 106), and the functional managers within the geographic
divisions-who dealt with transportation, motive power, maintenance of
way, passenger, freight, and accounting-reported to them rather than to
their functional superiors at the central office (pp. 106-7). That admin­
istrative apparatus permitted individual railroads to operate thousands of miles
of track by 1893. I

To be sure, that falls well short of central planning. Moreover, the
contractual difficulties posed by coordination and efficient utilization to
which Chandler referred were not the only factors that elicited the large
system response. Chandler also gives great weight to the strategic purposes
served (1977, chap. 5). The r, however. also has contractual origins:
Unable to control prices and alloea traffiC~hrh interfirm organization,
the railroads were driven to merger. Th s where there is a widely held view
that express or tacit collusion is easy to effec te-John Kenneth Galbraith
opines that •'the finn, in tacit collaboration ith other firms in the industry,
has wholly sufficient powerto set and maintain prices" (1967, p. 2(0)-that
is repeatedly refuted by the evidence. The history of cartel failures among the
railroads is especially instructive. The early railroads evolved a series of
progressively more elaborate interfirm structures in an effort to curb com­
petitive pricing. The first involved informal alliances, which worked well
until "the volume of through traffic began to fall off and competitive pres­
sures increased." With the onset of the depression in 1873 there began an
"increasingly desperate search for traffic.... Secret rebating intensified.
Soon roads were openly reducing rates." The railroads thereupon decided to

1Each of the len largest railroads opearatcd more than five thousand miles of track in 1893
(Chandler, 1977, p. 168).
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"transform weak, tenuous alliances into strong, carefully organized, well­
managed federations" (Chandler, 1977, pp. IJ4, 137). The membership of
the federations was expanded, and other federations in other geographic re­

gions appeared. As Albert Fink, who headed up the largest such federation

realized, however, "the only bond which holds this government together is
the intelligence and good faith of the parties composing it" (Chandler, 1977,
p. 140). To rectify that weakness, Fink urged the railroads to seek legislation
that would give the actions of the federation legal standing.

Lack of legal sanctions means that loyal members of the cartel must
exact penalities against deviants in tire market place. Unless such disciplinary
actions (mainly price cuts) can be localized, every member of the cartel,
loyalist and defector alike, suffers. That is a very severe (if little remarked)
limitation on the efficacy of cartels. Inasmuch as national legislation was not
forthcoming, Fink and his associates "found to their sorrow that they could
not rely on the intelligence and good faith of railroad executives" (Chandler,
1977, p. 14\). In the end, the railroads turned to merger. The high-powered
incentives of autonomous ownership evidently presented too strong a tempta­
tion for cheating in an industry where sunk costs were substantial.

The railroad industry thus progressed from small, end-to-end units with
fifty miles of track to systems of several hundred and, eventually, to several
thousand miles of track. Market coordination was thus supplanted by admin-

"-
istrative organization in substantial degree:

The fast-freight lines, the cooperatives, and finally the traffic departments of the
larger roads had completed the transformation from market coordination to ad­
ministrative coordination in American overland transportation. A multitude of
commissionagents, freight forwarders, and express companies, as well as stage
and wagon companies, and canal, river, lake, and coastal shipping lines disap­
peared. In their place stood a small number of large multi-unit railroad enter­
prises.... By the 1880s the transformation begun in the 1840s was virtually
completed. [Chandler, 1977, p. 130]

To be sure, transaction cost economics does not predict the final configu­
ration in detail. It is nevertheless noteworthy that (I) efficient technological
units were very small in relation to efficient economic units in this industry,
which is to say that organizational rather than technological factors were

responsible for the creation of large systems; (2) transaction cost economics

predicts that severe problems will arise in attempting to coordinate autono­
mous end-to-end systems that are characterized by site specificity by con­
tract;2 and (3) the limits of cartels also have organizational origins and are

20ther types of specific assets also influenced railroad organization. In particular, although
steam locomotives were assets on wheels, they required an inordinate amount of preventive and
corrective maintenance. A resale market in steam locomotives was impaired by the acquired
knowledge embedded in the mechanics familiar with the idiosyncratic attributes of each. (The
diesel locomotive, by comparison, was less idiosyncratic in maintenance cost respects.)

evident upon posing problems of interfirm organization in contracting terms,

That the trucking industry, which does not have the same site specificity
(mainly roadbed) features, should differ from the railroad industry in signifi­
cant respects is furthennorepredicted by transaction cost reasoning. (Indeed,
the absence of site-specific investments in the trucking industry make it a
much better candidate than the railroads to illustrate the Evans and Grossman
argument that market coordination is a marvel.P If Chandler's account is
accurate, the railroad industry illustrates the importance of hierarchy.)

Operating the large railroad systems was possible only upon solving
administrative complexities which greatly exceeded those faced by earlier
business enterprises. As discussed below, the hierarchical structure that the
railroad managers crafted was broadly consistent with the principles of effi­
cient hierarchical decomposition stated by Simon. Thus, support activities
(lower-frequency dynamics) were split off from operations (higher-frequency
dynamics), and the linkages within each of those classes of activity were
stronger than the linkages between. That organizational innovation, in Chan­
dler's judgment, paved the way for modern business enterprise.

2. The M-Form Innovation

2.1 The Transformation

The most significant organizational innovation of the twentieth century was
the development in the 1920s of the multidivisional structure. That develop­
ment was little noted and not Iy appreciated, however, as late as 1960.

. Lelld!?~ management texts. extolle~ e .virt~1es "basic ~ep~rtmentation"
and line and staff authonty relationships, the special Importance of
multidivisionalization,went unremarked."

Chandler's path breaking study of business history, Strategy and Struc­
ture, simply bypassed this management literature. He advanced the thesis that
"changing developments in business organization presented a challenging

area for comparative analysis" and observed that "the study of [organization­
al] innovation seemed to ~urnish the proper focus for such an investigation"

.3Truc~ing is also a much better candidate for deregulation than the railroads. To be sure, no
o~e I~ urgl~g a ~tum of the railroads to their regulatory status of 1980. That there .is greater
dlssat.ls~aclJon. Withderegulation of the railroads than with trucking is, however, predictable upon
e~~mmmg l~elr transaction cost features. See Christopher Conte, "Push for Tighter U.S. Super­
VISion of Railroads Is a Thrcat to Success of Reagan Deregulators,' Wall StreetJournal. January
7, 1985, p, 50.

4The treatment of these mailers by Harold Koontz and Cyril O'Donnell (1955) is
representative.
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(Chandler, 1962 [1966 edition], p. 2). Having identified the multidivisional
structure as one of the most important such innovations, he proceeded to trace
its origins, identify the factors that gave rise to its appearance, and describe
the subsequent diffusion of that organization form. It was uninformed and
untenable to argue that organization form was of no account after the ap­
pearance of Chandler's book.

The leading figures in the creation of the multidivisional (or M-form)
structure were Pierre S. du Pont and Alfred P. Sloan; the period wl!-s the early
1930s; the firms were du Pont and General Motors; and the organizational
strain of trying to cope with economic adversity under the old structure was
the occasion to innovate in both. The structures of the two companies, howev­
er, were different.

Du Pont was operating under the centralized, functionally departmen­
talized or unitary (If-form) structure. General Motors, by contrast, had been
operated more like a holding company (H-form) by William Durant, whose
genius in perceiving market opportunities in the automobile industry (Live­
say, 1979, pp. 232-34) evidently did not extend to organization. john Lee
Pratt, who served as an assistant to Durant and as chairman of the Appropria­
tions Committee after Du Pont took an equity position in General Motors,
observed that "under Mr. Durant's regime we were never able to get things
under control" (Chandler, 1966, p. 154). A leading reason is that the Execu­
tive Committee, which consisted of Division Managers, was highly pol­
iticized: "When one of them had a project, why he would vote for his fellow
members; if they would vote for his project, he would vote for theirs. It was a
sort of horse trading" (Pratt, quoted by Chandler, 1966, p. 154).

Chandler summarizes the defects of the large V-form enterprise in the
following way:

The inherent weakness in the centralized, functionally departmentalized operat­
ing company , .. became critical only when the administrative load on the
seniorexecutives increased to such anextent that they wereunableto handletheir
entrepreneurial responsibilities efficiently. This situation arose when the opera­
tions of the enterprise became too complex and the problems of coordination,
appraisal, and policyformulation too intricatetor asmal1 numberof top officers
to handle both long-run, entrepreneurial, and short-run operational admin­
istrative activities. [1966, pp. 382-83]

The ability of the management to handle the volume and complexity of
the demands placed upon it became strained and even collapsed. Unable
meaningfully to identify with or contribute to the realization of global goals,
managers in each of the functional parts attended to what they perceived to be
operational subgoals instead (Chandler, 1966, p. 156). In the language of
transaction cost economics, bounds on rationality were reached as tHeV-fonn
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structure labored under a communication overload while the pursuit of sub­
goals by the functional parts (sales, engineering, production) was partly a
manifestation of opportunism.

The M-form structure fashioned by du Pont and Sloan involved the
creation of semiautonomous operating divisions (mainly profit centers) orga­
nized along product, brand, or geographic lines. The operating affairs of each
were managed separately. More than a change in decomposition rules was
needed, however, for the M-form to be fully effective. Du Pont and Sloan
also created a general office "consisting of a number of powerful general
executives and large advisory and financial staffs" (Chandler, 1977, p. 460)
to monitor divisional performance, allocate resources among divisions, and
engage in strategic planning. The reasons for the success of the M-fonn
innovation are summarized by Chandler:

Thcbasicreasonfor its success wassimplythat it clearly removedthe executives
r~sponsible. ~or the destinyof the entire enterprise from the more routineopera­
tional ~clIvllIes, and so gavethem the time, information, andeven psychological
comrmtment for long-term planning and appraisal. ...

[The] new structure left the broad strategic decisions as to the al1ocation of
existingresources and the acquisition of new ones in the hands of a top team of
~eneralists. R~lieved of operating dutiesand tactical decisions, a general execu­
tive was less likelyto reflectthe position of just onepartof the whole. [1966. pp.
382-83]

In contrast with the holding company-which is also a divisionalized form
but has little general office capability and hence is little more than a corporate
shell-the M-form organization adds (I) a strategic planning and resource
allocation capability and ( monitoring and control apparatus. As a conse­
que~ce, cash. flows are reallocate mong divisions to favor high-yield uses,
~d internal incentive and control ins men~sar xercised in a discriminat-
mg w~y. In short, the M-fonn corporation take many of the properties of
(and is usefully regarded as) a miniature ca market.s which is a much
more ambitious concept of the corporation than the term "holding company"
contemplates.

2.2 An Information Processing Interpretation

Most recent treatments of th .. e corporatIOn nevertheless accord scant attention
to the architecture of the finn and focus entirely on incentive features instead.
In fact, however, organization form matters even in a finn in which incentive

5Richard Heflebower (\960) and Annc AI hi , .II . . n clan (1969) also Impute capital market resource
a ocation and control functions to the M-fonn corporation.
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FIGURE 11-1. Double Feedback
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2.3 Governance

the organization. In both respects the object is to recognize and give effect to
conditions of near decomposability. That is accomplished by grouping the
operating parts into separable entities within which interactions are strong and
between which they are weak and by making temporal distinctions of a
strategic versus operating kind. Problems are thus factored in such a way that
the higher-frequency (or short-run) dynamics are associated with the operat­
ing parts while the lower-frequency (or long-run) dynamics are associated
with the strategic system (Simon, 1962, p. 477). Those operating and strate­
gic distinctions correspond with the lower and higher levels in the organiza­
tional hierarchy, respectively. They furthermore correspond with the primary
and secondary feedback loops to which Ashby referred.

Effective divisionalization requires more than mere decomposition. Other­
wise the H-fonn would have been an adequate answer to the strains that
appear as the (indecomposable) U-form structure was scaled up.

Indeed, in a team theory world in which managers are assumed to share
identical preferences, the problem of organization is precisely one of decom­
posing the enterprise in efficient information processing respects (Marshak
and Radner, 1972; Geanakoplos and Milgrom, 1984). As noted in Chapter 2,
team theory combines the assumption of bounded rationality with non-self­
interest-seeking. If, however, the managers of the finn are given to oppor­
tunism, additional problems of incentive alignment, decision review, audit­
ing, dispute resolution, a like must be confronted. Those who invented
the M-fonn structure were aware 0 hose needs and made provision for them.

, Opportunism in the H-fonn ente rise~ane several forms, For one
thi~g, subsidiaries th~t have preemptive claims ainst their own earnings are
unhkely to return those resources to the cent ut will "reinvest" to excess
instead.sAdditionally, since the secondary feedback loop has limited cornpe­
te~ce to evaluate performance, costs are apt to escalate. If subsidiaries enjoy
rehef from market tests because of corporate cross-subsidization, moreover,
f~rther cost excesses will appear. Finally, partisan decision-making of the
kind that Pratt associated-with General Motors in the Durant era may appear.
. ~e M-fonn .structure removes the general office executives from par-

tisan involvement m the functional parts and assigns operating responsibilities

6'[0 be ~ure. th~ H-f~ finn could encourage divisions to invest in one another. Serious
problem.sof Infonn~tlon display, evaluation, aUditing. and the like are posed for which a central
agency IS apt to enJoy advantages, however-Which is to say that internal resource allocation
among divisions can benefit from the support of a general office.

Strategic
Part

R

Operating
Part
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problems attributable to opportunism are missing. The studies of hierarchy by
W. Ross Ashby (1960) and by Herbert Simon (1962) are germane.

Ashby established that all adaptive systems that have a capacity to re­
spond to a bimodal distribution of disturbances-some being disturbances in
degree; other being disturbances in kind-will be characterized by double
feedback. The rudimentary model is shown in Figure II-I. Disturbances in
degree are handled in the primary feedback loop (or operating part) within the
context of extant decision rules. Disturbances in kind involve longer-run
adjustments in which parameter changes are introduced or new rules are
developed in the secondary (or strategic) feedback loop. The second feedback
loop is needed because the repertoire of the primary loop is limited-which is
a concession to bounded rationality. Evolutionary systems that are subject to
such bimodal disturbances will, under natural selection, necessarily develop
two readily distinguishable feedbacks (Ashby, 1960, p. 131).

Simon's discussion of the organizational division of decision-making
labor in the finn is in the same spirit. From "the information processing point
of view, division of labor means factoring the total system of decisions that
need to be made into relatively independent subsystems, each one of which
can be designed with only minimal concern for its interaction with the others"
(Simon, 1973, p. 270). That applies to both technical and temporal aspects of
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to the divisions. The general office, moreover, is supported by an elite staff
that has the capacity to evaluate divisional perfotmance. Not only, therefore,
is the goal structure altered in favor of enterprise-wide considerations, but an
improved information base permits rewards and penalties to be assigned to
divisions on a more discriminating basis, and resources can be reallocated
within the firm from less to more productive uses. A concept of the firm as an .
internal capital market thus emerges.

Effective multidivisionalization thus involves the general office in the
following set of activities: (1) the identification of separable economic ac­
tivities within the firm; (2) according quasi-autonomous standing (usually of a
profit center nature) to each; (3) monitoring the efficiency performance of
each division; (4) awarding incentives; (5) allocating cash flows to high-yield
uses; and (6) performing strategic planning (diversification, acquisition, di­
vestiture, and related activities) in other respects. The M-form structure is
thus one that combines the divisionalization concept with an internal control
and strategic decision-making capability.

2.4 An Isomorphism

Although the economic correspondences are imperfect, it is nevertheless of
interest that the Ll-forrn, H-form, and M-form structures bear a formal relation
to the basic contracting schema set out in Chapter I. Figure 11-2 displays the
parallel relations.

Thus whereas the contracting schema was developed in terms of two
production technologies (k = 0 and k > 0), the organizational distinction to be
made is between two information processing technologies (centralized and
decentralized, respectively). Given the requisite preconditions? and assuming
the absence of opportunism, the k > O/decentralized technologies will yield a
superior result. But the k > O/decentralized technologies also pose serious
hazards of opportunism. Unless safeguards can be devised, the full benefits of
the k > O/decentralized technologies will go unrealized.

The s = 0 condition reflects a refusal to safeguard a contract for which
nonredeployable assets are at hazard. The organizational correspondence is
the H-form firm. The s > 0 conditions reflects a decision to provide protective
governance. The M-form firm is the organizational counterpart for contractual
safeguards. Thus the full benefits of the k > O/decentralized organization are
achieved only if s > O/M-form governance is provided.

7TI1e preconditions in the production technology case go to specifying the stochastic struc­
lUreof demand. In the information technology case, the issue is one of firm size and complexity,
(The M-form structure is unneeded in small and simple firms.)

V-Form

H-Form

s>o

M-Form

FIGURE 11-2. Organizational Choices

Indeed, the contracting ana can be carried further by regarding in-
vestors who supply' capital to a firm the cou rpart of the suppliers of
intermediate product in the nonstandard contrac context. Recall that sup­
pliers of intermediate- product were willing t mploy any technology and
would accept any contract for which expect reakeven could be projected.
The same is true of suppliers of capital: They will invest in any firm with any
organization form on terms such that a competitive (risk-adjusted) rate of
return can be projected. This, however, merely reflects the outcome of a
competitive market process. More germane to our purposes here is the follow­
ing: Although firms that employ an inferior (If-form) information technology
or that do not safeguard the superior technology against the hazards of oppor­
tunism (H-form) may still be able to raise capital if their product line is
sufficiently strong (e.g. they enjoy patent protection), they could raise capital
on better terms if a superior information technology supported by safeguards
were to be employed-which is what the M-form structure adds to decentrali­
zation.
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3. Applications: Conglomerate and Multinational Enterprise

As·discussed in earlier chapters, the inhospitality tradition regarded nonstan­
dard contracting practices as presumptively unlawful. Nonstandard internal
forms of organization have also been regarded with deep suspicion. The same
technological orientation to economic organization plainly informed both of
those approaches. Unless a clear-cut technological justification for the con­
tracting practices or organizational structure in question could be discerned,
antitrust specialists were quick to ascribe antisocial purpose and effect. Trans­
action cost economics regards nonstandard forms of market and internal orga­
nization differently. For one thing, anticompetitive concerns ought to be
reserved for the subset of conditions for which a condition of preexisting
monopoly power exists. For another, the possibility that economies of trans­
action cost are realized ought to be admitted. Rather, therefore, than regard
organizational innovations with suspicion and hostility, such innovations are
assessed on the merits instead. Real economies of all kinds, transaction cost
included, warrant respect.

3.1 The Conglomerate

The conglomerate form of organization has been subject to a variety of in­
terpretations. Some of them are sketched here, after which a transaction cost
interpretation is advanced. The matter of tradeoffs is then briefly addressed.

a. EARLIER INTERPRETATIONS

The antitrust enforcement agencies were among the first to venture an
unfavorable assessment of the conglomerate. Thus the staff of the Federal
Trade Commission held:

With theeconomic power which it secures through itsoperation in many diverse
fields, the giant conglomerate may attain an almost impregnable position.
Threatened withcompetition in anyone of its various activities, it maywell sell
below cost in that field. offsetting its losses through profits made in its other
lines-a practice which is frequently explained as one of meeting competition.
The conglomerate corporation is thus in a position to strikeout withgreat force
against smaller business. [U.S. Federal Trade Commission, 1948, p. 59]

Robert Solo subsequently characterized the conglomerate corporation as a
"truly dangerous phenomenon" and argued that it "will probably subvert
management effectiveness and organizational rationale for generations"

(1972, pp. 47-48). Others advised that the large conglomerate was a hazard
to competition "in every line of co~merce in every section of the country"
(Blake, 1973, p. 567). Bogeyman economics became fashionable. Procter &
Gamble, for example, was repeatedly described as a "brooding omnipre­
sence" in a court of law.8 Even those who regarded the conglomerate form
more sympathetically referred to it as a puzzle (Posner, 1972, p. 204).

To be sure, Morris Adelman (1961) advanced a more favorable in­
terpretation. He observed that the conglomerate form of organization had
attractive portfolio diversification properties. But why should the conglom­
erate appear in the 1960s rather than much earlier? After all, holding com­
panies, which long predated the conglomerate, can accomplish portfolio di­
versification. And individual stockholders, through mutual funds and
otherwise, are able to diversify their own portfolios. At best the portfolio
diversification thesis is a very incomplete explanation for the postwar wave of
conglomerate mergers. 9

b. AN INTERNAL CAPITAL MARKET INTERPRETATION

As set out previously, Alfred P. Sloan, Jr., and his associates at General
Motors were among the first to perceive the merits of the M-form structure.
But while the divisionalization concept was well understood and carefully
implemented within General Motors, those same executives were fixated on
the notion that General Motors was an automobile company.

Thus Sloan remarked that "tetraethyllead was clearly a misfit for GM.
It was a chemical product, rather than a mechanical one. And it had to go to
market as part of the gasoline and thus required a gasoline distribution sys­
tem."10 Accordingly, although GM retained an investment position, the Eth­
yl Corporation became a free-standing entity rather than an operating division

(Sloan, 1964, p. 224): Similarly, although D.urant had acquire*gidaire and
Frigidaire's market share of refriger exceeded 50 percen n the 1920s,
theposition was allowed to d norate as rivals developed m et positions in

8The phrase was repeatedly used by expert economists for the plaintiff in Purex v. Procter &
Gamble, which was a private antitrust suit in which Purex claimed that the resources of Procter
& Gamble put a scare into Purex in its rivalry with Clorox. The district court decided against
Purex, 419 F. Supp, 931 (CO. Cal. 1976).

9Jlomemade diversification is not a perfect substitute for conglomerate diversification,
because bankruptcy has real costs that the finn, but not individuals, can reduce by portfolio
diversification. Bankruptcy costs have not sharply increased in the past thirty years, however. so
those differences do not explain the appearance of the conglomerate during that interval.

!('Quoted by Burton and Kuhn (1979, p. 6).
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other major appliances (radios, ranges, washers, etc.) while Frigidaire con­
centrated on refrigerators. The suggestion that GM get into air conditioners
"did not register on us, and the proposal was not ... adopted" (Sloan,
1964, p. 361). As Richard Burton and Arthur Kuhn conclude, GM's "deep
and myopic involvement in the automobile sector of the economy [prevented]
product diversification opportunities in other market areas-even in product
lines where GM had already achieved substantial penetration-[from being]
recognized" (1979, pp. lO-ll).

The conglomerate form of organization, whereby the corporation con­
sciously took on a diversified character and nurtured its various parts, evi­
dently required a conceptual break in the mind-set of Sloan and other prewar
business leaders. That occurred gradually, more by evolution than by grand
design (Sobel, 1974, p. 377), and it involved a new group of organizational
innovators-of which Royal Little was one (Sobel, 1974). The natural growth
of conglomerates, which would occur as the techniques for managing diverse
assets were refined, was accelerated as antitrust enforcement against horizon­
tal and vertical mergers became progressively more severe. Conglomerate
acquisitions-in terms of numbers, assets acquired, and as a proportion of
total acquisitions-grew rapidly with the result that "pure" conglomerate
mergers, which in the period 1948-53 constituted only 3 percent of the assets
acquired by merger, had grown to 49 percent by 1973-77 (Scherer, 1980,
p. 124).

As developed more fully elsewhere (Williamson, 1975, pp. 158-162),
the conglomerate is best understood as a logical outgrowth of the M-form
mode for organizing complex economic affairs. Thus once the merits of the
M-form structure for managing sepatable, albeit related, lines of business
(e.g. a series of automobile or a series of chemical divisions) were recognized
and digested, its extension to manage less closely related activities was natu­
ral. That is not to say that the management of product variety is without
problems of its own. But the basic M-form logic, whereby strategic and
operating decisions are distinguished and responsibilities are separated, car­
ried over. The conglomerates in which M-form principles of organization are
respected are usefully thought of as internal capital markets whereby cash
flows from diverse sources are concentrated and directed to high-yield uses.

The conglomerate is noteworthy, however, not merely because it permit­
ted the M-form structure to take that diversification step. Equally interesting
are the unanticipated systems consequences that developed as a byproduct.
Thus once it was clear that the corporation could manage diverse assets in an
effective way, the possibility of takeover by tender offer suggested itself. The
issues here are developed in Chapter 12.

C. TRADEOFFS

The term "M-form" is reserved for those divisionalized firms in which
the general office is engaged in periodic auditing and decision review and is
actively involved in the internal resource allocation process. Cash flows,
therefore, are subject to an internal investment competition rather than auto­
matically reinvested at their source. The affirmative assessment of the con­
glomerate as a miniature capital market presumes that the firm is operated in
such a way. No! all conglomerates were. In particular, firms that in the 1960s
were referred to as "go-go" conglomerates did not respect M-form princi­
ples. Their merits, if they had any, presumably resided elsewhere.

Inasmuch, however, as the organizational logic of the M-form structure
runs very deep-serving, as it does, both to economize on bounded ra­
tionality (the information processing interpretation) and safeguard the internal
resource allocation process against the hazards of opportunism (which is what
the general office concept adds), the rationale for conglomerate structures in
which M-form principles are violated is gravely suspect. Indeed, one would
expect, and events have borne the expectation out, that the "go-go" con­
glomerates would become unglued when adversity set in-as it did in the late
196Os. Those firms found it necessary to reorganize along M-form lines, to
simplify their product lines, or to do both.

Note in that connection that the M-form conglomerate engages in a
depth-for-breadth tradeoff. As Alchian and Demsetz put it: "Efficient pro­
duction into heterogeneous resources is not a result of having better resources
but in knowing more accurately the relative productive perfoiliiiiiice of those
resources" (1972, p:-789;empnasis in original). Plainly, diversification can
be .taken to excess. As the capacity to engage knowledgeably in internal
resource allocation becomes strained, problems of misallocation and oppor­
tunism intrude. That conglomerate firms voluntarily engage in divestiture is
presumably explained by that condition.

Lest I be misunderstood, I d ot mean to sugge that opportunities to
expfess·.nanagenal prefere es in ways that cont1ict- Ith the preferences of
th-e'srockholdershave' extinguisheaitsaresult conglomerate form.
TIlecoiffiiiiiiiig"fensionbetween management an stockhoider'-interests is
reflected in numerous efforts that incumbent managements have taken to
protect target firms against takeover (Cary, 1969; Williamson, 1979;
Benston, 1980). Changes in internal organization have nevertheless relieved
managerial discretion concerns. A study of the economic institutions of cap­
italism that makes no allowance for organization form changes and their
capital market ramifications will naturally overlook the possibility that the
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corporate control dilemma posed by Berle and.Means has since been allevi­
ated more. by internal than it has by regulatory or external organizational
reforms. I I

3.2 Multinational Enterprise

The discussion of the multinational enterprise (MNE) that follows deals main­
ly with recent developments and, among them, emphasizes organizational
aspects-particularly those associated with technology transfer in manufac­
turing industries. As Mira Wilkins has reported, direct foreign investment,
expressed as a percentage of GNP, was in the range of 7 to 8 percent in 1914,
1929, and 1970 (Wilkins, 1974, p. 437). Both the character of this investment
and, relatedly, the organization structure within which this investment took,
place were changing, however. It is not accidental that the term MNE was
coined neither in 1914 nor in 1929 but is of much more recent origin.

Thus whereas the ratio of the book value of U.S. foreign investments in
manufacturing as compared with all other (petroleum, trade, mining, public
utilities) was 0.47 in 1950, that had increased to 0.71 in 1970 (Wilkins, 1974,
p. 329). Also, "what impressed Europeans about American plants in Europe
and the United States [in 1929] was mass production, standardization,.and
scientific management; in the 196Os, Europeans were remarking that Amer­
ica's superiority was based on technological and managerial advantage [and]
that this expertise was being exported via direct investment" (Wilkins, 1974,
p. 436).

The spread of the multinational corporation in the post-World War II
period has given rise to considerable scrutiny, some puzzlement, and even
some alarm (Tsurumi, 1977, p. 74). One of the reasons for this unsettled state
of affairs is that transaction cost economizing and organization form issues
have been relatively neglected in efforts to assess MNE activity. 12

IIHostility to the conglomerate form nevertheless continues. See Samuel Loescher (1984).
Also, the Antitrust Division of the United States Department of Justice argued in 1978 that
Occidental Petroleum should not be permitted to acquire the Mead Corporal ion because that
would permit Mead to make "efficient and cost effective" investments in greenfield plants to the
disadvantage of Mead's less efficient rivals. For a discussion of the government's use of "ere­
ative lawyering" to deter conglomerate mergers, see Williamson (1979. p. 69-73).

Antitrust caveats apply wherever an acquiring firm is properly characterized as one of a very
few most likely potential entrants (Williamson. 1975. pp. 165-70). Also. although very large
conglomerates might be regarded as objectionable from a populist political standpoint. such
arguments should be advanced in a frankly political way (rather than masqueraded in economic
garb) and treated in the context of giant-size firms quite generally.

12An important exception is the work of Buckley and Casson (1976).

Organization form is relevant in two related respects. First is the matter
of U.S.-based as against foreign-based investment rates. Yoshi Tsurumi re­
ports in this connection that the rate of foreign direct investments by U.S.
firms increased rapidly after 1953, peaked in the mid-1960s. and has leveled
off and declined since (Tsurumi, 1977, p. 97). The pattern of foreign direct
investments by foreign firms, by contrast, has lagged that of the United States
by about a decade (pp. 91-92).

Recall that the conglomerate uses the Mvform structure to extend asset
management from specialized to diversified lines of commerce. The MNE
counterpart is the use of the M-form structure to extend asset management
from a domestic base to include foreign operations. Thus the domestic M­
form strategy for decomposing complex business structures into semi­
autonomous operating units was subsequently applied to the management of
foreign subsidiaries. The transformation of the corporation along M-form
lines came earlier in the United States than in Europe and elsewhere. U.S.
corporations were for that reason better qualified to engage in foreign direct
investments at an earlier date than were foreign-based firms. Only as the latter
took on the M-form structure did that multinational management capability
appear. The pattern of foreign direct investments recorded by Tsurumi and
reported above is consistent with the temporal differences of U.S. and foreign
firms in adopting the M-form structure.

That U.S. corporations possessed an M-form capability earlier than their
foreign counterparts does not, however, establish that they used it to organize
foreign investment. John St.opford and Louis Wells have studied that issue.
They report that while initial foreign investments were usually organized as
autonomous subsidiaries, divisional status within an M-form structure invari­
ably, appeared as the size and complexity of foreign operations increased
(Stopford and Wells, 1972, p. 21). The transformation usually followed the
organization of domestic operations along M-form lines (p. 24). The adoption
ofa "global" strategy or "worldwide perspective"-whereby "strategic
planning and major policy decisions" are made in the central office of the

enterprise (p. 25)--,:co2udbe:a mplished only within a multidivisional
framework.

Even more interesti than those organization~o.ssues is the fact that
foreign direct investments by U.S. firms have been oncentrated in a few

~ndustries. ~anufacturing ~ndustries that have made bstantial foreign direct
Investments include chemicals, drugs, automobile , food processing, elec­
tronics, electrical and nonelectrical machinery, nonferrous metals, and rub­
ber. Tobacco, textiles and apparel, furniture, printing, glass, steel, and air­
craft have, by comparison, done little foreign direct investment (Tsurumi,
1977, p. 87).
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Stephen Hymer's "dual" explanation for 'the multinational enterprise is
of interest in this connection. Thus Hymer observes that direct foreign invest­
ment "allows business firms to transfer capital, technology, and organiza­
tional skill from one country to another. It is also an instrument for restraining
competition between firms of different nations" (Hymer, 1970, p. 443).

Hymer is surely correct that the MNE can service both of those purposes,
and examples of both kinds can doubtless be found. It is nevertheless useful to
ask whether the overall character of MNE investment, in terms of its distribu­
tion among industries, is more consistent with the efficiency purposes to
which Hymer refers (transfer of capital, technology, and organizational skill)
or with the oligopolistic restraint hypothesis. Adopting a transaction cost
orientation discloses that the observed pattern of investment is more con­
sistent with the efficiency part of Hymer's dual explanation.

For one thing, oligopolistic purposes can presumably be realized by
portfolio investment coupled with a limited degree of management involve­
ment to segregate markets. Put differently, direct foreign investment and the
organization of foreign subsidiaries within an M-form structure are not needed
to effect competitive restraints. Furthermore, if competitive restraints were
mainly responsible for those investments, then presumably all concentrated
industries-which would include tobacco, glass, and steel-rather than those
associated with rapid technical progress, would be active in MNE creation.
Finally, although many of the leading U.S. firms that engaged in foreign
direct investment enjoyed "market power," that was by no means true for all.

By contrast, the pattern of foreign direct investments reported by
Tsurumi appears to be consistent with a transaction cost economizing in­
terpretation. Raymond Vernon's 1971 study of the Fortune 500 corporations
disclosed that 187 of them had a substantial multinational presence. R&D
expenditures as a percentage of sales were higher among those 187 than
among the remaining firms in the Fortune 500 group. Furthermore, according
to Vernon, firms that went multinational tended to be technological inno­
vators at the time of making their initial foreign direct investments.

That raises the question of the attributes of firms and markets for accom­
plishing technology transfer. The difficulties with transferring jechnology
across a market interface are of three kinds: recognition, disclosure, and team
organization (Arrow, 1962; Williamson, 1<)75, pp.31-33,203-7; Teece,
T977}.t.30f those three, recognition is probably the least severe. To be sure,
foreign firms may sometimes fail to perceive the opportunities to apply tech­
nological developments originated elsewhere. But enterprising domestic firms

13The material that follows is based on Williamson and Teece (1980). Our argument is
similar to that advanced by Buckley and Casson (1976). .

that have made the advance can be expected to identify at least some of the
potential applications abroad.

Suppose, therefore, that recognition problems are set aside and consider
disclosure. Attempts to transfer technology by contract can break down be­
cause of the "paradox of information." A very severe information asymme­
try problem exists, on which account the less informed party (in this instance
the buyer) must be wary of opportunistic representations by the seller.!"
Although sometimes the asymmetry can be overcome by sufficient ex ante
disclosure (and veracity checks thereon), that may shift rather than solve the
difficulty. The fundamental paradox of information is that "it~. value for the
purchaser is noL!{QQwnuntilhe has the information, but then he'has in effect
~.- -_.. . ., ..
~_~U~~tcost" (Arrow, 197I,.p. 152). ...

Suppose, arguendo, that buyers concede value and are prepared to pay
for information in the seller's possession. The incentive to trade is then clear,
and for some items this will suffice. The formula for a chemical compound or
the blueprints for a special device may be all that is needed to effect the
transfer. Frquently, however, and probably often, new knowledge is diffusely
distributed and is poorly defined (Nelson, 1981). Where the requisite infor­
mation is distributed among a number of individuals all of whom understand
their speciality in only a tacit, intuitive waylS a simple contract to transfer the
technology cannot be devised.

Transfer need not cease, however, because simple contracts are not
feasible. If the benefits of technology transfer are sufficiently great, exchange
may be accomplished either by devising a complex trade or through direct
foreign investment. Which will be employed depends on the circumstances. If
only a one-time (or very occasional) transfer of techology is contemplated,
direct foreign investment is a somewhat extreme response. 16 The complex
contractual alternative is to negotiate a tie-in sale whereby the technology and
associated knowhow are transferred as a package. Since the knowhow is
concentrated in the human assets who are already familiar with the tech­
nology, this entails the creation of a "consulting team" by the seller to
accompany the physical technology transfer-the object being to overcome

14Markets for information are apt to be especially costly and/or hazardous when transmis­
sion across a national boundary is attempted. Language differences naturally complicate the
communication problem. and diff ences in the technological base compound those difficulties.
If, moreover, as is commonly the case. tural differences foster suspicion, the trust needed to
support informational exchange-may be lac' . Not only will :;OnlInegotiations be more
complex and costly on that account, but execut n will be subject more formal and costly
procedutes than would occur under a regime of greater trust.

ISOn this, see Polanyi (1962).

16Thisis an implication of transaction cost reasoning in which the frequency dimension has
explanatory power.



294 THE EcONOMIC INSTITUTIONS OF CAPITALISM The Modern Corporation 295

startup difficulties and to familiarize the employees of the foreign finn.
through teaching and demonstration. with the idiosyncrasies of the opera-
tion.!? ,

Inasmuch as many of the contingencies that arise in the execution of such
contracts will be unforseen. and as it will be too costly to work out appropriate

ex ante responses for others. such consulting contracts are subject to consider­
able strain. Where a succession of transfers is contemplated. which is to say
when the frequency shifts from occasional to recurring. complex contracting
is apt to give way to direct foreign investment. A more harmonious and
efficient exchange relation-better disclosure. easier reconciliation of dif­
ferences. more complete crosscultural adaptation. more effective team organi­
zation and reconfiguration-predictably results from the substitution of an
internal governance relation for bilateral trading under those recurrent trading
circumstances where assets. of which complex technology transfer is an ex­
ample. have a highly. specific character.

The upshot is that while puzzlement with and concerns over MNEs will
surely continue. 18 a transaction cost interpretation of the phenomenon sheds
insight on the following conspicuous features of multinational investment: (1)

the reported concentration of foreign direct investment in manufacturing in­
dustries where technology transfer is of special importance; (2) the organiza­
tion of those investments within M-fonn structures; and (3) the differential
timing of foreign direct investment between U.S. and foreign manufacturing
enterprises (which difference also has organization form origins). 19

4. Concluding Remarks

There is widespread agreement. among economists and noneconomists alike.
with the proposition that the modem corporation is an important and complex
economic institution. Such agreement is mainly explained by the obtrusive

170n the importance of on-site observation and of teaching-by-doing. see Polanyi (1962).
Doeringer and Piore (1971. pp, 15-16), and Williamson. Wachter. and Harris (1975).

18Forrecent summaries of and contributions to this literature. see Caves (1982) and Hennart
and Wilkins (1983),

19The argument can be extended to deal with such observations as those of Mansfield.
Romeo, and Wagner (1979), who report that firms use subsidiaries to transfer their newest
technology overseas but rely on licensing or joint ventures for older technology, The transaction
cost argument is that the latter are more well defined, hence are more easily reduced to contract,
and require less firm-specific know-how to effect successful transfer.

size of the largest firms, The economic factors that lie behind the size. shape.
and performance of the modem corporation. however. are poorly understood.

The puzzlement is not of recent ol'i~in. Ed~~~~~on complained more
than twenty years ago that "'thefunctioning of the cOfPl?rate systemhas-~ot to
"date been adequately explained: ~-.-:'1Tie-mailoraCtI~~_maybeconte;;t-with a

system that works. But one who retlec1S:()i1::th..eyropeI:ti~s()r.'fJi;irnctedsllcs'cl'

this system cannot be11faskingwfiy-iTwork.s,a'!<:\.~b~tbe_Lit_'o\'i11continue to
work" (1959. p. 4). The predicament'to which Mason refers is. I sub

l11it.
IirgeJy the product of twtn:llt'feTem~tJrhot'unrelated) Triiellectuilr tradifions.
11ie'flrs(lI0I3sthliflhestructurarreliffifesof the corporation are' irrelevant.

"The neoclaSsfcartheory"of' the firm that populates intermediate tlleoryfext­
"bookSts consnrenrwittrth1S'Vi~W:'srfijcfurardifferencesire suppressed as the
11M is descnDeaas·a-prOductronfuncti~n.i() which a profit maximization
objectivetiasoeen'assigned.'The'second has public policy roots-the inhos­

'piiii1iy'-tl'sdition to which lreferred earlier. The distinctive structural features
'-Of'tJie'·corporatioiC are here believed 10 -be- the result' of unwanted

(anticompetitive) intrusions into market processes.

"'Th~transaction cost approach differs from both. Unlike neoclassical
analysis. internal organization is specifically held to be important. Unlike the
inhospitality tradition. structural differences are presumed to arise primarily
in the service of transaction cost economizing.

The progressive evolution of the modem corporation records the imprint
of transaction cost economizing at every stage. The railroads. which were the
"first modem business enterprises" (Chandler. 1977. p. (20). devised the
line-and-staff structure when coordination of end-to-end systems by contract
broke down and older and simpler structures were unable to manage the
resulting networks. Transaction costs rather than technology were plainly
driving those developments. Forward integration out of manufacturing into
distribution was widespread at the tum of the century. As discussed in Chap­
ter 5. integration occurred selectively rather than comprehensively and in a
manner that is broadly consistent with transaction cost reasoning.

The two leading corporate forms that were in place in 1920 were the
functional (or U-form) and holding company (Hsform) structures, Both expe­
rienced internal inefficiency and managerial discretion distortions as firms
grew in size and complexity. Viewing internal organization within a nexus of
contract perspective. the imp~ontracts were too cumbersome on the one
hand (the Uvform case) and too in~lete on the other (the Hvform condi­
tion), Faced with the need either to retrench or to develop a new set of internal

contracting relationships. organizational innovators 7ev'ed the Msform
structure.
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The resulting structure recognized essential decomposability, thus rec­
tifying the overcentralization condition in the U-form enterprise. The M-form
furthermore effected a split between operating and strategic decision-making
and reserved the latter for the general office. Providing the general office with
an internal incentive and control capability was required lest the potential
benefits of the division of effort be dissipated. Such a capacity had been
lacking in the H-form organization and contributed to problematic perfor­
mance therein.

This argument bears a resemblance to the two technology problem dis­
cussed in earlier chapters. The two technologies under review here are the
centralized and decentralized modes of organization. The first corresponds to
the U-form; the second can be either H or M. The contractual difference
between the latter two is that safeguards against opportunism are more fully
developed in the M-form. Investors will presumably be prepared to supply
capital on superior terms, therefore, to a large, diversified M-form corpora­
tion than they would to an equivalent H-form firm. In the degree to which the
M-form is in fact the fitter, natural selection, which includes competition in
the capital market, favors this result.

The M-form innovation introduced by General Motors and du Pont (and
subsequently imitated by others) thus served both technical and internal gov­
ernance purposes-in that it served both to economize on bounded rationality
and attenuate opportunism. Specifically, operating decisions were no longer
forced to the top but were resolved at the divisional level, which relieved the
communication load. Strategic decisions were reserved for the general office,
which reduced partisan political input into the resource allocation process.
And the internal auditing and control techniques to which the general office
had access served to overcome information impactedness conditions and per­
mit fine tuning controls to be exercised over the operating parts.

The M-form structure, which was originally adopted by firms in rela­
tively specialized lines of commerce, was subsequently extended to manage
diversified assets (the conglomerate) and foreign direct investments (MNE).
A breadth-for-depth tradeoff is involved in the former case, as the firm selec­
tively internalizes functions ordinarily associated with the capital market.
MNE activity has also been selective-being concentrated in the more tech­
nologically progressive industries where higher rates of R&D are reported
and technology transfer arguably poses greater difficulties. This pattern of
foreign direct foreign investment cannot be explained by a monopoly hypoth­
esis but is consistent with transaction cost reasoning.

To be sure, the interpretation of the modem corporation set out in this
chapter and elsewhere in this book deals only with salient features. There is

both room for and need of refinement. It nevertheless makes headway against
the rationality puzzlement to which Mason referred and which has troubled
other students of the modem corporation. The basic proposition is this: Orga­
nization form deserves to be taken seriously. Once that is acknowledged,
transaction cost economizing becomes a very large part of the argument.

/
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Corporate Governance

The simple contractual schema set out in Chapter I, on which I have repeat­
edly relied, is applied here to corporate governance. The main issues with
which this chapter is concerned are these: What governance needs, if any, are
served by creating a board of directors? What are the consequences of broad
representation by all of the "interested" constituencies on the board of direc­
tors? What is the relation between managerial discretion and organization
form?

I deal with the first by examining the relation between the firm and each
of its constituencies-labor, capital, suppliers, customers, the community,
and management-in contractual terms. I argue that the board of directors
should be regarded primarily as a governance structure safeguard between the
firm and owners of equity capital and secondarily as a way by which to
safeguard the contractual relation between the firm and its management.
Although other constituencies may sometimes be invited onto the board for
the limited purpose of sharing information in a timely and credible manner to
assign other and larger purposes to the board involves tradeoffs with doubtful
net benefits. Most constituencies are better advised to perfect their relation to
the firm at the contracting interface at which firm and constituencies strike
their main bargain.

298

The general issue of corporate control and several proposals for expan­
sive representation on the board of directors are described in section I. The
contractual approach is applied to each of the principal constituencies in
section 2. The management's relation to the board is elaborated in section 3.
Managerial discretion is examined in relation to organization form in section

4. Concluding remarks follow.

1. Background

Observers of the corporate scene have long struggled with the dilemma of
corporate control. It was originally expressed in terms of the strain between
diffuse ownership and management. It has subsequently been enlarged to
consider the problems of creating a mechanism to ensure that corporate man­
agement does right by "labor, suppliers, customers, and owners while simul­
taneously serving the public interests" (Mason, 1958, p. 7).

Large corporate size was mainly responsible for Berle and -Means's
(1932) challenge to the view that the shareholders controlled the modem
corporation. Since the large size of modem firms often resulted in diffuse
ownership, management purportedly assumed effective control. Berle and
Means thus inquired whether, under those circumstances, there was "any
justification for assuming that those in control of a modem corporation will
also choose to operate it in the interests of the owners" (1932, p. 121). The
possibility that management might operate the corporation in its own interests
could scarcely be dismissed. I

Other scholars broadened the inquiry and examined the role of other
constituencies. Their views sometimes reflect political preferences, pure and
simple. They are often buttressed, however, by implicit or explicit reference
to market failure. Thus although the stockholders may at one time have had
defensible exclusive claims on the board of directors, that has since become
an anachronism-all the more so as markets in modem economies pro­
gressively deviate from the neoclassical ideal. Since imperfect markets afford

I If outsiders to whom equity shares are sold anticipate the behavioral consequences of the
dilution of ownership, then the price at which equity is sold will reflect prospective managerial
discretion. Some observers of the corporate scene thus conclude that the Berle and Means query is
irrelevant. Managerial discretion . ply a cost of dilution, but one thaI is more than offset by
the gains. There is an inconsistency, ho ver, in admitting that managerial discretion is signifi­
cant and to insist that firm behavior be model according to the postulate of profit maximization.
If managerial discretion is real and varies, am ng other things, with organization form, this
should be acknowledged, which is to say that the Berle-Means query remains important, ex ante
anticipation notwithstanding.
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very unsatisfactory relief against corporate malfunctions, all constituencies

require direct access to corporate governance lest their legitimate interests be
ignored or abused.

The market failure view of corporate governance has been elaborated by
reference to the efficacy of stock markets as compared with factor markets.

Thus E. C. B. Gower observes that "the workers form an integral part of the
company, " and laments that this condition is ignored by company law in,
Britain (1969, p. 10). He contends that a master-servant fiction is maintained
by legal theory and that this "is unreal, in that it ignores the undoubted fact
that the employees are members of the company for which they work to a far
greater extent than are the shareholders whom the law persists in regarding as
its proprietors"(Gower, 1969, p. II). Masahiko Aoki similarly observes that
"the association of individual shareholders ... may not be enduring" and

concurs that the "employees form an integral part of the firm for which they
work to a far greater extent than" most shareholders (1983, p. 5). Summers
concurs:

If the corporation is conceived ... as an operating institution combining all
factors of production to conduct an on-going business, then the employees who
provide the labor are as muchmembersof thatenterpriseas the shareholders who
provide the capital. Indeed, the employees may have made a much greater
investment in the enterprise by their yearsof service, may have much less ability
to withdraw, and may have a greater stake in the future of the enterprise than
many of the stockholders. In a corporation, so conceived, employee directors
have no more contlict of interest than shareholder directors. [1982, p. 170]

Application of that logic suggests that other constituencies with a long­
term stake in the enterprise also deserve representation on the board of direc­
tors. This would go beyond E. Merrick Dodd's (1932) proposal that the
directors of a corporation should serve as trustees for all the constituencies­
shareholders, customers, suppliers, community-that have a stake in the
corporation. What Robert Dahl has referred to as "interest group manage­
ment" would expressly apportion seats on the board of directors to corporate
constituencies: "Thus the board of directors might consist of one-third repre­
sentatives elected by employees, one-third consumer representatives, one­
third delegates of federal, state and local governments" (Dahl, 1970, p. 20).2
Shareholders are conspicuously omitted from the proposal.

2Dahl does not favor this solution to corporate governance, His preferred solution is worker
self-management. He nevertheless argues that "interest group management would be an im­
provement over the present arrangements, and it may be what Americans will be content with. if
the corporation is to be reformed at all" (1970, p. 23).

2. A Contractual Assessment

The study of corporate contracting is complicated by interdependencies within
and between contracts; changes in one set of terms commonly require realign­
ments in others. It will nevertheless be more helpful to examine the contracts
of corporate constituencies in a sequential rather than a fully interactive way.
That completed, I shall then examine interaction effects.

2.1 Framework

Recall the two-technology schema in Chapter I. One is the general purpose
technology-technology that is useful over a broad range of transactions and
therefore involves no exposure of transaction-specific assets. Such resources

can be redeployed easily should either party terminate the contract. Special
purpose technology, by contrast, incorporates transaction-specific assets.
They cannot be redeployed easily or costlessly if the contract is prematurely
terminated or if continuity of the exchange relation is otherwise upset. Using k
as a measure of transaction-specific assets, transactions that use the general
purpose technology are ones for which k = O. When transactions use special
purpose technology, k > O. Such trades experience a fundamental transforma­
tion, hence take on the attributes of bilateral dependency.

Although classical market contracting suffices for transactions when k =

0, unassisted market governance poses hazards whenever transaction-specific
assets are placed at risk, because parties then have a special incentive to
safeguard investments. Let s denote the magnitude of any such safeguards. A
situation in which s = 0 is one in which no safeguards arc provided. A
condition of complete safeguard will obtain if s = k. A refusal to provide a
contractual safeguard will, of course, show up in the price. If fJ is the price at

which the firm procures a good or service when s = 0, and if p is the price for
the same good or service when s > 0, then fJ > p, ceteris paribus.

What is referred to in Figure 1-2 as a node A outcome obtains if k = O.
Node B is the k > 0, s' = 0 result. And node C corresponds to k > 0, s > O.

The above all relates to the governance branch of transaction cost eco­
nomics. The measurement branch, however, is often relevant (and, as dis­
cussed below, is here). Thus, despite trading safeguards of a node C kind,

there may be special circumstances where additional benefits would accrue if
information pertinent to the exchange were more fully disclosed. Sometimes

the disclosure will enable the recipient more successfully to anticipate future
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developments and plan accordingly. Sometimes such disclosure will reduce
informational asymmetries which, if unrelieved, will cause the less informed
party to disbelieve the representations of the more informed and lead to a
costly contractual impasse.

It bears repeating, however, that such disclosures are not needed if assets
are nonspecific. Investment plans do not tum on bilateral trading in such

circumstances. And where neither party values continuity in its relationship
with-the other, a costly effort to reduce informational asymmetries serves no
useful veracity purposes either.

2.2 Applications

Two classes of membership on the board ofdirectors will be considered: voting
membership and participation only to secure information. Voting membership
invites a constituency to participate in what Eugene Fama and Michael Jensen
(1983) refer to as the ratification of corporate decisions and the follow-on
monitoring of corporate performance. Informational participation allows a
constituency to observe strategic planning and to be apprised of the information
on which decisions are based, but allows no vote on investments or manage­
ment. Those responsibilities are reserved for the voting subset of the board.?

a. LABOR

Supporters of codetermination regard participation for informational pur­
poses as inadequate. They maintain that codetermination should extend the
influence of workers to include "general issues of investments, market plan­
ning, decisions about output, and so forth" (Schauer, 1973, p. 215).4

That argument is clearly mistaken as applied to workers with general
purpose skills and knowledge (node A). Such workers can quit and be re­
placed without productive losses to either worker or firm." Consider, there-

3Allowing only informational participation to a constituency could be implemented through
two-tier boards. but more often it takes the form of implicit understandings among the members
of the board. In principle. members are equals, but a subset understands that its useful participa­
tion is limited to supplying and receiving information. As Oliver Hart observes. complete
information sharing is not assured by such a practice (1983, p. 23). However. this form of
participation arguably assures more complete information sharing than nonparticipation.

4( do not mean to implicate Schauer. Gower, Aoki, and Summers in this expansive view of
labor participation.

5This is an oversimplification. It assumes easy reemployment and ignores transitional costs.
including the impact on the family. As Knight observes. "Laborers are attached -to their homes
and even to their work by sentimental ties to which market facts are ruthless" (/965. p. 346). I

fore workers who make firm-specific investments and are located at nodes B
or C'. Ordinarily. it can be presumed that workers and firms will recognize the
benefits of creating specialized structure of governance to safeguard firm­

specific assets. Failure '" provide such safeg~ards ~i11 c~~se ~ema"n~s. for
higher wages. Also, as discussed in Chapter 7, inefficient utilization decisions
will result from node B outcomes. Accordingly!efficiency purposes will be
served if labor of the k > 0 kind is located at node C by aligning incentives
and crafting specialized bilateral governance structures that are responsive to
the needs of firm and labor at this contracting nexus.

Consider therefore the relation of node C labor to the board of directors
in informational respects. A chronic difficulty with long-term labor agree­
ments is that misallocation will result if wages are set first and employment
levels are unilaterally determined by management later. The inefficiency was
first noted by Wassily Leontief (1946) and has since been elaborated upon by
Robert Hall and David Lilien (1979) and by Masahiko Aoki (1984). Even if
wages and employment are both established at the outset, the agreement may
drift out of alignment during the contract's execution to the disadvantage of
the less informed member of the contracting pair. Such a result might be
avoided by imparting more information to labor, Labor membership on the
board of directors for informational purposes is one means of achieving that
result. Indeed, Aoki contends that the "true value'of co-determination is to be
found in its being an instrument through which important and accurate infor­
mation is shared" (1984, p. 167).

Labor membership on boards of directors can be especially important
during periods of actual or alleged adversity, especially when firms are asking
workers for give-backs. Labor's board membership might mitigate worker's
skepticism by promoting the exchange of credible information." Douglas
Fraser's inclusion on the Chrysler board duringthe company's recovery is an
illustration.

The practice does not, however, enjoy widespread support. Some oppo­
nents fear that it will be difficult to resist the transformation of informational

will-assume that those effects are constant across (or vary direcJly with) human asset specificity.
Accordingly, the CUlling edge is the degree of human asset specificity.

6As Hart observes, if only the firm and not workers can observe state of the world
realizations, their "wages cannot be made to depend on the state directly. For if the contract says
that wages should fall in bad times. then it is in the interest of the firm always to claim that times
are bad" (1983, p. 3). To be sure, there are limits. As ex post informal ion becomes available.
firms that egregiously understate true conditions will become known and will thereafter carry a
stigma. Ex ante terms will thereafter be adjusted to their disadvantage.



b. OWNERS

roles into decision-making participation. It is also possible, however, that the
informational benefits of labor membership are not adequately appreciated.?

7A recent law review note contends that informational benefits would accrue to the stock­
holders by including union membership on the board of directors. Note. "An Economic and
Legal Analysis ofUnion Representation on Corporate Boards ofDirectors." 130 U. Pa. L. Rev.
919 (1982). The author claims that such membership would purportedly "reduce the ability of
management to run the corporation so as to further their own interests rather than those of the
share holders;" [d. at 956. If true. the question arises of why some perceptive shareholders have
not recognized the benefits and made provision for union participation. Is it ignorance of the
gains? Are incumbent managements so well entrenched that they can defeat any such efforts? Or
are the gains offset by unacknowledged costs?

8Suppliers of finance are, in effect. subject to two hazards: First. they supply general
purpose purchasing power that can be embezzled or otherwise expropriated: and second, the
funds can be used to support finn specific investments. Although suppliers of other finn specific
inputs-labor, raw material. intermediate product-face hazards of the second kind. their ex­
posure in the first respect is usually limited to the amount of short-term credit extended.
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firm.? and their claims are located at the end of the queue should liquidation

occur.
Stockholders are also unique in that their investments are not associated

with particular assets. The diffuse character of their investments puts share­
holders at an enormous disadvantage in crafting the kind of bilateral safe­
guards normally associated with node C. Given the enormous variety, the
usual strictures on the feasibility of comprehensive ex ante contracting apply
here in superlative degree. Inasmuch, moreover, as unanticipated events can­
not be addressed and folded into the contract at contract renewal intervals,
because the equity contract runs for the life of the firm, the parties appear to
be at a contracting impasse. Absent the creation of some form of protection,
stockholders are unavoidably located at node B.

Recall that suppliers located at node B demand a premium because of the
hazard of expropriation that such contracts pose. That premium can be re­
garded as a penalty imposed on the firm for its failure to craft node C
safeguards. The incentive of the firm to secure relief from the penalty is clear
(Jensen and Meckling, 1976, p. 305). What to do?

One possibility would be for entrepreneurs to supply all of their equity
financing directly-from their own funds or from friends and family who
know and trust them and can apply sanctions that are unavailable to outsiders
who are not members of friend or family 'networks. This would place a severe
limit, however, on the amount of equity funding available. It is no solution,
moreover, to increase the amount of debt financing to compensate for those
restraints. 10

A second possibility is to invent a governance structure that holders of
equity recognize as a safeguard against expropriation and egregious mis­
management. Suppose that a board of directors is created that (I) is elected by
the pro-rata votes of those who hold tradable shares, (2) has the power to
replace the management, (3) has access to internal performance measures on
a timely basis, ·(4) can authorize audits in depth for special follow-up pur­
poses, (5) is apprised of important investment and operating proposals before
they are implemented, and (6) in other respects bears a decision review and
monitoring relation to the firm's management.U Such a governance structure

9'fhe contract between the finn and the shareholders actually can be, and sometimes is,
adjusted by making changes in the Corporate charter. These changes appear. however. mainly to
be initiated by the management and are frequently management-favoring in character. (See the
discussion of golden parachutes in note 24 below.)

IODebt-holders. moreover. will be reluctant to invest in nonredeployable assets. hence the
firm will invest more heavily in general purpose (redeployable) plant and equipment than it
would if it could secure equity funding on node C terms.

I I Fama and Jensen describe a four step in process: " l . initiatitm-generation of proposals
for resource utilization and structuring of contracts; 2. ratification-choice of decision initiatives
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The term "owners" is usually reserved for stockholders, but debt-hold­
ers sometimes assume this status. However described, suppliers of finance
bear a unique relation to the firm: The whole of their investment in the firm is
potentially placed at hazard. By contrast, the productive assets (plant and
equipment; human capital) of suppliers of raw material, labor, intermediate
product, electric power, and the like normally remains in the suppliers' pos­
session. If located at node A, therefore, these suppliers can costlessly re­
deploy their assets to productive advantage. Suppliers of finance must secure
repayment or otherwise repossess their investments to effect redeployment. 8

Accordingly, suppliers of finance are, in effect, always located on the k > 0
branch. The only question is whether their investments are protected well
(node C) or poorly (node B).

I. Equity. Although a well-developed market in shares permits indi­
vidual stockholders to terminate ownership easily by selling their shares, it
does not follow that stockholders as a group have a limited stake in the firm.
What is available to individual stockholders may be unavailable to stock­
holders in the aggregate. Although some students of governance see only an
attenuated relation between stockholders and the corporation, that view is
based on a fallacy of composition. Stockholders as a group bear a unique
relation to the firm. They are the only voluntary constituency whose relation
with the corporation does not come up for periodic renewal. (The public may
be regarded as an involuntary constituency whose relation to the corporation
is indefinite.) Labor, suppliers in the intermediate product market, debt­
holders, and consumers all have opportunities to renegotiate terms when
contracts are renewed. Stockholders, by contrast, invest for the life of the
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arguably moves the node B relation that would otherwise obtain toward a
node C result, with the attendant benefits that are associated therewith.

The board of directors thus arises endogenously, as a means by which to
safeguard the investments of those who face a diffuse but significant risk of
expropriation because the assets in question are numerous arrd ill-defined and
cannot be protected in a well-focused, transaction-specific way. Thus re­
garded, the board of directors should be seen as a governance instrument of
the stockholders. Whether other constituencies also qualify depends on their
contracting relation with the firm.

Such protection for stockholders can be and often is supplemented by
other measures. Corporate charter restrictions and informational disclosure
requirements are examples. Firms recognize stockholders' needs for controls,
and many attempt responsibly to provide them. 12 Some managements, how­
ever, play "end games" (undisclosed strategic decisions to cut and run before
corrective measures can be taken), and individual managers commonly dis­
close information selectively or distort the data. Additional checks against
such concealment and distortion can be devised to give shareholders greater
confidence. Arguably, an audit committee composed of outside directors and
a certification of financial reports by an accredited accounting firm promote
those purposes. Another possibility is the required disclosure of financial
reports to a public agency with powers of investigation. The efficacy of those
devices is difficult to gauge. 13

to be implemented; 3. implementation-s-execuuon of ratified decisions; and 4. monitoring-s­
measurement of the performance of decision agents and implementation of rewards" (1983, p.
303). They assign thc initiation and implementation steps to the management and the ratification
and monitoring to the board of directors (p. 313). Also see the FitzRoy and Mueller discussion
(1984) of the relation of stockholders to the corporatioo. As they point out, "If voting rights were
removed from common shares, stockholders would demand a more explicit contractual statement
of the conditions and amounts" of dividends (FitzRoy and Mueller, 1984. p. 40).

12Traders' interests in the disclosure of information is discussed in Diamond ( 1983). Corpo­
rate charter abuses are discussed in Williamson (1979).

13George Stigler has nevertheless made an interesting attempt to assess the impact of the
SEC. He describes the basic test as "simplicity itself. ... We take all the new issues of
industrial stocks with a value exceeding $2.5 million in 1923-28, and exceeding $5 million in
1949-55, and measure thc values ofthcse issues ... in five subsequent years ... relative to the
market average" (1964, p. 120). The pre-SEC versus post-SEC performance of new issues in
relation to the market at one-year intervals is as follows (where the first figure is the pre-SEC
mean and the second is post-SEC): after one year. 81.9 versus 81.6; after two years 65.1 versus
73.3; after three years. 56.2 versus 72.6; after four years 52.8 versus 71.9; and after five years.
58.5 versus 69.6. Stigler declares that since these differences are statistically significant only in
the third and fourth years, the SEC had no effect.

There are, however. two problems with that argument. First. tests of statistical significance
are not needed where, as in Stigler's case, the attributes of an entire population. rather than a
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2. Lenders. In certain atypical circumstances, lenders may also de­
serve board representation. Unlike stockholders, lenders commonly make
short-term loans for general business purposes or longer-term loans against
earmarked assets. Proof that the firm is currently financially sound, coupled
with short maturity, affords protection for short-term lenders. Such lenders do
not need additional representation. Lenders who make longer-term loans com­
monly place preemptive claims against durable assets. If the assets cannot be
easily redeployed, lenders usually require partial financing through equity
collateral. Thus, long-term lenders usually carefully align incentives and pro­
tect themselves with safeguards of the sort associated with node C (Smith and
Warner, 1979).

, As Mervyn King observes, however, firms in countries where the stock
inarlcet is poorly developed are forced to rely more extensively on debt (1977,
p:"'156). Adequate safeguards are more difficult to provide in such circum­
stances. As the exposure to risk increases, these debt-holders become more
concerned with the details of the firm's operating decisions and strategic
plans: With high debt-equity ratios the creditors become more like share­
holders, and greater consultation between the management and its principal
creditors results. A banking presence in a voting capacity on the board of
directors may be warranted in those circumstances. More generally, a bank­
ing presence may be appropriate for firms experiencing adversity, but that
should change as evidence of recovery progresses.

3. A Digression on Optimal Finance. The above discussion suggests
that the manner in which an investment is financed will vary systematically
with the attributes of the assets. For the reasons given in Chapter 2, the usual
fixed cost-variable cost distinction will not do. Rather, the crucial matter is
one of redeployability. Equity financing, according to the approach taken
here, will vary directly with the degree to which assets are nonredeployable.
Theories of financ~ that do not make the asset specificity distinction predict,
by contrast, that there will be no such association. The Modigliani-Miller
the~rem (1958), which maintains that the cost of capital is independent of the
capital structure in the firm, is thus at variance with the asset specifici­
ty/governancc structure approach.

c. SUPPLIERS

Whether or not suppliers of raw material and intermediate product have a
stake in a firm depends on Whetherthey have made substantial investments in

sample thereof arc measured Second . . .f . . . . a more interesting test would be to asccrtam whether rates
o return on equuy changed with regulation. Improved information disclosure should lead to
lower average rates, ceteris paribus.
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durable assets that cannot be redeployed without sacrificing productive value
if the relationship with the firm were to be terminated prematurely. The mere
fact that one firm does a considerable amount of business with another,
however, does not establish that specific assets have thereby been exposed. At
worst, suppliers located at node A experience modest transitional expenses if
the relation is terminated. Neither specialized bilateral governance nor mem­
bership on the board of directors is needed to safeguard their interests. The
protection afforded by the market suffices.

Suppliers who make substantial firm-specific investments in support of
an exchange will demand either a price premium (as at node B, where the
projected breakeven price is jJ) or special governance safeguards (as at node
C). Progress payments and the use of hostages to support exchange are il­
lustrations of node C safeguards. An agreement to settle disputes through
arbitration, rather than through litigation, is also in the spirit of node C
governance. (The issues here are those developed in earlier chapters, where
the governance relations between suppliers and buyers are examined.)

Considering the variety of widely applicable governance devices to
which firms and their suppliers have access', there is no general basis to accord
suppliers additional protection through membership on the board of directors.
There could be exceptions, of course, where a large volume of business is at
stake and a common information base is needed to coordinate investment
planning. 14 Ordinarily, however, the governance structure that firm and sup­
plier devise at the time of contract (and help to support through a web of
interfirm relationships) will afford adequate protection. Membership on the
board, if it occurs at all, should be restricted to informational participation.

d. CUSTOMERS

The main protection for customers located at node A is generally the
option to take their trade elsewhere. Products that have delayed health effects
are an exception, and consumer durables can also pose special problems.
Membership on the board of directors is not, however, clearly indicated for
either reason.

Health hazards pose problems if consumers are poorly organized in
relation to the firm and lack -the relevant information. If consumers can
organize only with difficulty. because they are unknown to one another or

14Theinformation advantage is that the supplier is made privy to the plans of the buyer and
can satisfy himself on the merits of the internal decision-making process. One large Japanese
manufacturer volunteered that it had a major supplier (who WaS close to a co-venturer) on the
board for information sharing but not decision-making purposes. If minority votes are inconse­
quential while credible information disclosure is highly valued. there is little gain (indeed. some
potential loss) to extending the franchise.

bee f the ease of free-riding, then a bilateral governance structure be-
ause 0 hi d .

tween firm and consumers may fail to materialize. Protection by t I~ parties
may be warranted instead. A regulatory agency equipped to receive com­
plaints and screen products for health hazards could serve to infuse confidence

in such markets.
Whether consumer membership on the board would afford additional

protection is problematic. Who are representative consumers? How do they
communicate with their constituency? Token representation may create only

unwarranted confidence. IS

Similar problems of consumer organization and ignorance arise in con­
junction with consumer durables. That is true whether the consumer durable
requires no follow-on service or a great deal of such service. 16 Among the
available types of consumer protection are brand names, warranties, and
arbitration panels. Shoppers who choose node B are presumably looking for
bargains. They will spurn the additional protections in favor of a lower price.
Such customers implicitly accept a higher risk and should accept occasional
disappointments. There 'are other consumers however, who value protections
at node C. Some are prepared to pay a premium for a brand name item. Brand
names effectively extend a firm's planning horizon and create incentives for
the firm to behave "more responsibly." 17 (To be sure, customers must be
waryagainst firms that build up a reputation, thereafter to expend it by taking
advantage of lagging consumer perceptions. IS) Warranties are explicit forms

UAs Reinier Kraakman observes on a related matter of director selection. since "corporate
managers are , . , largely free to control the selection and tenure of outside directors, lawyers.
andaccountants ... it may be child's play for would-be offenders to select corrupt or captive
outside participants in the firm" (1984. p. 863). Conceivably "professional" consumer advo­
cates would relieve those concerns. But how to credentialize the subset of professionals who
qualify poses difficult issues.

16A solid state radio that is replaced rather than repaired when it becomes defective is an
example of the former; an automobile of the latter,

17Problemsarise when established firms with apparent commitments to an industry decide to
cut losses and terminate. The home computer market is a recent illustration. Andrew Pollack
describes Texas Instruments' decision to terminate:

The losing battle of Texas Instruments Inc. in the home computer market has taken a severe
toll on the company's finances. its reputation and its employees. Yet more than one million
other people-the owners of the Texas Instruments 99A home computers-will suffer as
well. '

They are likely to find it much more difficult to get their machines repaired and to find
n~ programs and peripheral equipment, such as data storage devices and printers, to use
With themachines. ["Texas Instruments' Pullout" New York Times. October 31, 1983. at
01, col. 3]

The purchasers of the T199A, who had struck an implicit bargain with Texas Instruments but
went uncompensated when the decision to terminate was made, were the losers.

18Fora general discussion of consumer information issues, see Beales. Craswell, and Salop
(1981).
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of follow-on protection, and many are available on optional terms. The re­
cently introduced consumer arbitration panels are likewise responsive to con­
cerns over consumer protection. Consumers concerned about fair play during
the service period will presumably concentrate their purchases on brands for
which arbitration is available.

Further innovations to offer consumer protection on a discriminating
basis may be needed. With the possible exception of large customers with
special informational needs, however, a general case for inclusion of con­
sumers on the board of directors is not compelling.

e. THE COMMUNITY

Community interest in the corporation is a very large subject. I consider
two concerns here: externalities and the hazards of appropriation.

Externalities commonly arise where the parties in question do not bear a
contracting relation to each other. Pollution is one example. Corrections can
be interpreted as an effort by the community to impose a contract where none
existed. For example, the community may place a pollution tax (price) on the
firm, or it may stipulate that pollution abatement regulations must be satisfied
as a condition for doing business.

A chronic problem in this area is to secure the knowledge on which to
base an informed pollution control policy. Firms are often in possession of the
necessary knowledge and may disclose it only in a selective or distorted
manner. Public membership on the board of directors could conceivably
reduce misinformation. But the remedy would come at a high cost if the
corporation were thereby politicized or deflected from its chief purpose of
serving as an economizing instrument. Penalties against misinformation cou­
pled with moral suasion may be more effective. It is an area in which there
may simply be no unambiguously good choices.

The hazards of expropriation are even less of a justification for public
membership on boards. Communities often construct durable infrastructures
to support a new plant or renewal investments by old firms. Expropriation is
possible if the firm is able to capitalize these public investments and realize a
gain upon selling off the facility. Such concerns are much greater if th~ firm
makes general purpose rather than special investments. Communities that
make investments in support of a firm should therefore scrutinize the char­
acter of the investments that the firm itself makes.

As elsewhere, expropriation hazards will be mitigated if the parties can
locate themselves at node C. Insistence that the firm make specialized invest­
ments is akin to the use of hostages to support exchange. In general, specially
crafted node C protection, rather than public membership on the board of

directors, has much to commend it as the main basis for safeguarding commu­

nity investments.

c. THE MANAGEMENT

There is one constituency that curiously goes unmentioned in most
discussions of corporate governance: the management. Perhaps analysts as­
sume that management is appropriately assigned a mediation role between
contestilJg constituencies.!? And some critics maintain that management is
already overrepresented in the affairs of the firm: Management participation
on the board of directors is the problem, not the solution. The issues here are

developed in section 3, below.

2.3 Contracting in Its Entirety

Suppose, arguendo, that voting membership for node B constituencies is
granted. Suppose further that constituencies located at node C ask-for voting
participation. Two arguments might be advanced in support of the proposal: A
spirit of generosity warrants node C inclusion, and democratic purposes
would be served by broadening the board in that way. What are the costs?

One obvious cost is that of supplying information. Huge educational
needs arise if specialized constituencies are to be informed participants on the
board. Representatives of each specialized constituency would need to learn a
great deal about the overall character and agenda of the corporation. Such
participation also risks deflecting strategic decision-makers from their main
purposes by forcing them to redress operating-level complaints. That squan­
ders a valuable resource. More serious, however, is the prospect that the
inclusion of partisan constituencies on the board invites opportunism. A con­
stituency that had reached a bilateral bargain with the corporation would, if it
participated in board level decisions, gain leverage to extract additional con­
.cessions from the corporation during the execution of the contract. Oppor­
tunism is especially likely where many partisan constituencies are represented
on the board and logrolling is feasible. Also, and related, corporate assets
may be dissipated in the support of "worthy causes" with which specialized
constituencies sympathize.

"Unwarranted" participation in the decisions of the board of directors
~y such poorly suited constituencies will, moreover, cause subsequent adapta­
tion by other parties who deal with the firm. For one thing those who are

19'fhis is the position of Aoki (1984, ch. 8). Also see Berle (1959. p. 8).



3.1 Management Contracting

3. Management as a Constituency

A large difficulty in treating management's contract with the corporation like
those of other constituencies is that management is thought to be in effective
control of the corporation, Rather than being responsive agents of the stock­
holders, managers operate the finn with a keen eye to their own interests. Any
proposal to improve their terms of employment is automatically suspect,
because managers are presumed merely to be adding another layer of down to
their already well-feathered nests. This section will suspend judgment on that
matter and treat managers like other constituencies: What attributes does the
management-corporation contract have, and what ones "should it have?
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S· fi specific human assets are exposed by managers located atIDce no Inn- .
. I' d governance is needed. Like any other constItuencynode A, no specia ize ,

. ib f ode A such managers look to the market for baSIC protec-WIth attn utes 0 n , ~ , ,
. M ho develop a firm-specific asset relationship With the finn,non. anagers w

however, are located at nodes B or C. ,
Those managers who contract with the finn in a node B manner Will

receive higher current compensation than those accorded internal governance
protection of a node C kind. That is the familiar jJ> jJ result. To what types of
governance protection do managers located at node C have access? The
answers are unclear, partly because the proposition that governance struc~ures

can and do promote the mutual interest of contracting parties is relatively
ROve\. Such structures have either been ignored or, as in the case of labor
unions, treated as instruments of power whereby labor improves the wage
bargtlin at the expense ofthe firm. To be sure, that sometimes occurs. ~ut the
collective organization of workers can also reduce hazards of contracting, to
the benefit of both parties, if workers develop firm-specific skills in the course

of their employment.
The same general approach applies to the study of contractual relations

between management and finn, but there are added difficulties, Whereas
labor organization has been the subject of repeated studies, and much of the
relevant microanalytics there has been carefully described.s? contracting by
management has received much less systematic attention. There are several
reasons. Management contracts tend to be crafted individually rather than
collectively, and they are not subject to public scrutiny. The protections or
procedures to which an aggrieved manager turns are usually not formally
organized and are more difficult to study for that reason. Further, treating the
finn and its mangement as separate contracting entities is progressively more
difficult as higher echelons of management come under review. Unless an
independent compensation committee exists, for example, an understanding
of the contract between finn and manager is complicated by the fact that
managers apparently write their own contracts with one hand and sign them

_with the other. Also, management is often encouraged, for good reason, to
thi.f itself and the finn as one. As Alan Fox puts it, "High level managers
and administrators whose decisions cannot be easily or quickly monitored are
treated as members of a high-trust fraternity," lest their moral involvement
deteriorate (1974, pp. 170-71), It would not sit well with that conception for
managers to develop a formal grievance machinery to which they could tum
for relief and redress.

20See Doeringer and Piore (1971),
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asked to provide general purpose corporate funding will adversely adjust the
terms under which corporate finance will be 'made available. Moreover, the
bilateral contracts affected by the deflection, distortion, and dissipation of
corporate assets will be realigned. Not only will the original terms (price)
differ in anticipation of later efforts by a constituency to strike' 'better" deals,
but also bilateral safeguards are apt to be reduced. Node C governance will
thus move toward node B. In extreme cases special purpose technologies and
involvements will give way to general purpose ones, and node A governance
will result. Since membership on the board of directors by constituencies
located at node A lacks economic purpose, it is naive to believe that the board
of directors' franchise can be extended without cost.

Broadening the franchise is not, therefore, a simple matter of effecting a
redistribution of wealth away from those who had the franchise previously in
favor of those to whom it is newly awarded. Absent the prospect that a
contractual defect will be corrected by awarding a place on the board of
directors to a previously unrepresented constituency, broadening the franchise
will have two adverse effects: Future terms of finance will be adversely
adjusted, and the terms of the bitateral bargain between the finn and the
affected constituency are apt to deteriorate. Here as elsewhere, contracting
must be examined not at a point in time but in its entirety.

lnfonnational participation does not appear, however, to pose equally
serious concerns. In the degree, therefore, that informational participation
promotes contracting confidence and deters possible abuses (of the kind dis­
cussed in 3.4, below), such participation has much to commend it.
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It is nonetheless true that managers who are asked to make firm-specific
investments will presumably strike different (better) terms if they locate at
node C than at node B. What kinds of protection are available?

3.2 Compensation Schemes

Both the firm and its managers should recognize the merits of drafting com­
pensation packages that deter both hasty dismissals and unwanted departures.
Requiring firms to make severance payments upon dismissal and managers to
sacrifice nonvested rights should they quit can serve to safeguard specific
assets. The recent phenomenon of "golden parachutes" is germane to the
assessment of compensation in several respects.

Golden parachutes are severance payments to senior managers that are
contingent upon an "adverse" change in the ownership of common shares in
the firm, usually as a result of unfriendly takeovers. The appearance and
refinement of takeover techniques expose managers to new risks. Senior
managers are often dismissed after takeovers. Even if the managers are kept
on, the takeover often upsets their career expectations. Upon recognizing
those hazards. managers will attempt to renegotiate their contracts to reflect
the risks.

The golden parachute can be thought of as such a response. If an adverse
change of ownership occurs, the senior management does not have to wait to
be dismissed in order to receive severance pay. Instead, the management can
trigger the award itself. Managers are thus provided with the option of "bail
out" and collect a larger severance award than they would be entitled to after
a "normal" dismissal (one independent of an ownership change). Without
such protection the post-takeover management could give demeaning assign­
ments to incumbent managers and force them to quit, thus denying them any
severance award.

Granting the merit of self-initiated severance pay, what explains a sever­
ance premium? The defense for such a premium presumably resides in the
differences between dismissals from normal employment and dismiss.that
occur in conjunction with takeovers. Dismissals from normal employment are
generally for cause. and they activate some protection (albeit diffuse) under
an internal due process machinery. 21 After takeovers. an atmosphere of mutu­
al suspicion and hostility often exists, and the successful bidders are con­
cerned that incumbents will sabotage the transition. Dismissals after takeovers
are commonly unrelated to job performance and relatively unprote.cted by an

21The issues are briefly discussed in Chapter 6, where the manner .in which informal
organization helps to support internal duc process is briefly examined.

internal machinery. 22 Because of the added risks, larger severance awards for
temrinations that occur in conjunction with takeovers are arguably war-

nmted. 23 .
That explanation, however, merely establishes that golden parachute

awards will exceed those that attend normal terminations. Some perspective
on the magnitude of golden parachutes is needed. Golden parachutes ought to
vary directly with the extent of the finn-specific investment that a manager
has placed at risk. The absolute value of the pension and other benefits that an
executive sacrifices should he voluntarily quit is one measure of those invest­
ments. Absence of'penalties for voluntary quitting is primafacie evidence that
the management skills are general purpose rather than finn-specific. Golden
parachute protection for such managers is unwarranted and probably reflects

self-dealing.24

22Takeover effectively suspends many of the due process benefits of internal organization

until a new set of implicit bargains is struck.

23Jensen expresses puzzlement with "golden parachute contracts ... [which] payoff only
when the manager leaves his job and thus creates an unnecessary conflict between shareholders
and executives. Current shareholders and the acquiring company will want to retain the services
of a manager who has valuable knowledge and skills .... A company can eliminate this problcrn
by making the award conditional on the transfer of control and not on the manager's exit from the

company" (1984, p. 118).
I am troubled with this proposal. It appears to assume that (I) incumbent managers will not

be disaffected by a takeover or (2) if disaffected they will either (a) behave in an unchanged
fashion or (b) can be bribed to behave in an unchanged fashion in the post-takeover era. Golden
parachutes would not be offered at all if either (I) or (2a) were to obtain. Accordingly, (2b) is the
operative assumption. Lacking mechanics, it is not obvious how lump sum, golden parachute
awards made payment upon changes of control would reliably induce unchanged behavior. To the
contrary, this seems most unlikely-whence current golden parachute practice is an altogether
rational response to the employment tensions which attend takeover.

24Executives in specialized firms (monopolies or firms that are serving very special niches)
are more apt to qualify for golden parachutes than those in competitively organized industries
where experience in one firm partly transfers to another.

A systematic assessment of the variety of golden parachute terms is sorely needed. Consider­
able variety in golden parachute provisions is evident from the following Wall Street Journal
article:

The modest plan of AVX Corp., a Great Neck, N.Y. electronic components maker, would
provide Chairman Marshall Butler with nine months pay of about $100,000 if he is ousted
rn a takeover. Beneficial Corp.ts plan. on the other hand, covers 250 "key" executives and
provides each with three years' pay and benefits if they determine theirjobs have been
alt~red after a change of control; the diversified financial services concern refuses to
esurnate the potential total cost of its plan but its five top executives alone earned almost
$L.6 million in fiscal 1982 and it could easily exceed $40 million.

A few plans cover directors as well as executives. Just before Brunswick Corp. fought
off ~ takeover bid by Whittaker Corp. earlier this year, its board approved parachutes for
outside dlre~tors 55 years of age or older with five years' service. It voted to pay them their
annual retainers ($42,000) and company benefits for life if thcy chose to "retire" in
connection With a hostile acquisition; the health, recreation and technologv company's II
top officers, ~ome of whom also were directors, received parachutes guaranteeing them up
to five years pay In the same package.
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. Companies give various reasons for instituting golden parachutes. While most at least
Imply that their plans will ensure that top executives won't arbitrarily oppose takeover bids
that would reward sh~holders, a few advance them frankly as anti-takeover measures. For
exa~ple, last year dlrecto~ ~f Grey Advertising Inc. gave its chainnan and president,
Edward H. Meyer, a $3 million parachute as pan of a number of changes it said "may
make the co~pany less s.usc~ptjble to a successful takeover attempt" by making a takeover
more expensive. Al the lime It was adopted, Mr. Meyer's parachute was worth about 8% of
the value of all the company's common stock. [Klein, 1982, p. 56]

That all of these plans are equally meritorious is surely doubtful. Managerial/directorial self­
dealing strikes again?

Note that failure to craft a node C response for managers located on the k
> 0 branch will elicit a new node B bargain. To be sure, incumbent manag­
ers, whose human assets are committed, may be unable to insist that their
compensation be adjusted to reflect the added risks. But successor generation
managers who are asked to take assignments on the k > 0' branch are not
similarly encumbered. If a node C bargain is not struck, they will insist that
compensation at node B be increased to reflect the takeover hazard. Such
managers will then have a great deal at stake should a takeover threat mate­
rialize. Not only do they lack golden parachute relief, but their large node B
salaries will now be placed in jeopardy. Accordingly, those managers will
expend inordinate energies to defeat a takeover effort. It is not, therefore, in
the interests of the stockholders that golden parachute terms be denied to k >
omanagers.
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, , . I ent can come at a high cost, however, if objectivity
decisions Such mvo vern . " .. .

. 'fi d A Donald Campbell remarks, If an administrative
is thereby sacn Ice. s . f .

. d itself in advance to the correctness and efficacy 0 ItStem has committe I .
sys . t tolerate to learn of failure" (1969, p. 410). That defensive
reforms, It canno

. . the origin of the tendency to throw good money after bad. A lesspropensity IS .
• l" d b t more skeptical posture by outsiders may well be supenor.m,orme u .

Since managers enjoy huge informational advantages because of their

full-time status and inside knowledge, the particip~ting board ~asily becomes
. t of the management Notwithstanding the vanety of checksan mstrumen . . 25
. erial discretion described by MacAvoy and his collaborators,against manag, . .... 26

the interests of the stockholders-mdeed, of all principal constituencres -

are apt to be sacrificed as a consequence.
Rejection of the participating model in favor of a contrOl. model of the

decision ratification and· monitoring kind does not, however" Imply that the
management should be excluded ~Ito~ether. So long as the b~sic c~~trol

relation of the board to the corporation IS not upset, management s participa­
tion on the board affords three benefits. First, it permits the board to observe
and evaluate the process of decision-making as well as the outcomes. The
board thereby gains superior knowledge of management's competence that
can help to avoid appointment errors or correct them more quickly. Second,
the board must make choices among competing investment proposals. Man­
agement's participation may elicit more and deeper information than a formal
presentation would permit. Finally, management's participation may help
safeguard the employment relation between management and the firm-an
important f~nction in view of the inadequacy of formal procedures for

grievance.
According to the contractual conception advanced here, however, those

are supplemental purposes. To the extent that management participation per­
mits reviews on the merits to be done more responsibly and serves to safe­
guard an employment relationship that would otherwise be exposed to exces­
sive risk, management may be added to the core membership. But the
.principal function of the board remains that of providing governance structure
protection for the stockholders. Management participation should not become
so extensive as to upset that basic board purpose. Where it does, managerial

2SFora critique of tile ex post settling up process on which MacAvoy relics, sec FitzRoy and
• Mueller (1984).

.:l6Viewing contracting in its entirety, all major constitutencies have a viability interest in the
enterprise. As Alchian puts it, "[A]nyone vulnerable to [a] threat of loss [if the coalition is
impaired] will seek to preserve not only the coalition but also to reduce the possibility of that
threat from the other members of the coalition to expropriate the quasi-rent of the specific
resource" (1983, p. 9). .
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Suppose that the appropriate incentive alignments have been worked out. Can
the firm realize additional improvements by including the management on the
board of directors? Putting the issue that way presumes that the central func­
tion of the board is to safeguard the interests of the stockholders. Such a
conception of the board has been described by others as the "monitoring
model." Kenneth Andrews characterizes the monitoring model as simplistic,
overformaI, and self-defeating (1982, pp. 44-46). Paul MacAvoy and his
collaborators contend that serious efforts to implement the monitoring model
could have a "pervasive negative effect ... on risk taking" (MacAvoyet
aI., 1983, p. c-24).

. Both, of course, may be correct. But neither Andrews nor MacAvoy and
his collaborators advance an alternative conception of the board in which a
clear sense of contractual purpose is described. Andrews's favored model is
what he refers to as the "participative board." The outside board members
are invited to join with the management to enhance the quality of strategic



3.4 Management Centrality

discretion is apt, sooner or later, to manifest itself in self-dealing or subgoal
pursuit.
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Enthusiasts of laissez-faire capitalism are loath to confront, and are some­

times schizophrenic on the subject of, managerial discretion. Focusing on any

given time, they commonly deny the existence of managerial discretion.

Comparing current practices with the past, however, those same enthusiasts

point with pride to the development of new techniques that have brought

managerial discretion under more effective control.

4. Managerial Discretion and Organization Form

h t I' bar is asked to make finn specific investments in
Thus suppose t a a d

. : d h t a node C bargain (with a wage of wand safeguar s s)
h an capItal an t a . I

um ce Assume that an employment agreement IS a so. ck as a consequen .
IS stru the firm and the management and that this agreement fea­
reached between is thus nrovid dAd. h ered incentives. Extensive profit sharing IS thus provI e. n
rures hig -pow . - k' d i

fi Ily that a contract between the finn and ItScustomers of a p In ISassume Ina
negotiated. This is a troublesome triad.. .

Th rather than require customers to provide safeguards (which would
us . . h I

b th to deter the likelihood of cancellation and to mitigate t e ossesserve 0 • .
which attend cancellation) in exchange for a lower (jJ) pnce, the ma~agem~nt

of the supply finn agrees to accept the high risks that a node B bargain ~ntalls.

If adverse demand realizations do not occur, the customer.will take delivery. at
the price of pand the seller will show a large profit. If, how~ver, adversity

does appear, then delivery will be canceled and the full costs WIll be borne by

the seller. Low profits will result. . ..
Given high-powered incentives, the management Will participate h~nd-

somely when favorable outcomes obtain, and it will eVidentl~ be penalized
when adversity materializes. Considering, however, the specific ~sset com­
mitments of the labor, labor may be vulnerable to requests for give-backs,
thereby to save its jobs. The profit consequences of adversity would t~en be

buffered by labor rather than borne by management-when~e th~ resulttng s:~

of contracts would place the management in a "heads I win, tatls you lose

po~ure. .
This outcome is more likely in the degree to which (1) labor contracts are

long term, (2) human assets are more highly finn specific, and (3) t~e man­

agement is believed to be more opportunistic. This last may sometimes be
inferred from earlier experience-although, as discussed in Chapter J5, repu­
tation effects can be elusive. Plainly, however, where management incentives
are of a more high-powered kind, greater precautions are indicated. Insistence

upon contractual disclosure and contract reopeners so as to deter strateg~c

inconsistencies across successive contractual interfaces may be warranted In

such circumstances. Informational participation could materialize.
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That management is centrally implicated in all contracts is scarcely evident
fro~ the above. Instead, the fiction that all. contracts are struck with a legal
entity called "the finn" is maintained. Not only is the contractual relation
between the finn and each constituency assessed in an instrumental way, but a
symmetrical orientation is maintained throughout. The very same contractual

apparatus is thus uniformly applied to each constituency. Upon disclosing its
attributes, the appropriate contractual node to which to assign a constituency
follows directly.

That the management's relation to the finn is largely, much less wholly,
instrumental is widely disputed. More often the management is regarded as

the locus of power. Strategic rather than instrumental considerations are thus
brought under scrutiny. Managerial discretion and abuses are made the focus
of attention.

This book principally employs and traces out the consequences of an
efficiency (instrumentalist) perspective. That this is instructive is illustrated
by the numerous insights that this viewpoint afford-illustrated most recently

by the interpretation of golden parachutes set out above. But just as it is
possible to insist that markets are marvels and to concede market failures
(even comparative market failures) in the same breath- "markets, albeit

imperfect, are marvels"-so too is it possible to adopt an efficiency orienta­
tion, yet make concessions to strategic behavior. Such concessions are specif­
ically needed in assessing the management's contractual relation to the finn.

The aforementioned centrality of the management distinguishes it from
all other constituencies. This difference has been acknowledged before and is
responsible for much of the manageriaJist literature set in motion by Berle

and Means (1932). The main point here is this: Strategically situated as it is,
the management is able to present (screen, digest, distort, manipulate) infor­

mation in ways which favor its own agenda. Albeit subject to limitations of
the kinds discussed in section 4 below, managerial discretion is not for nought
(Williamson, 1964; Alchian, 1965).

A somewhat narrower but previously neglected ramification of centrality
is emphasized here. This involves the possibility that a constituency which

strikes what it believes to be a well-infonned, bilateral deal with the corpora­

tion is thereafter exposed to undisclosed hazards because the management

subsequently strikes bilateral deals with other constituencies in a strategic
manner.



To be sure, the earlier condition may have been irremediable: The cor­
rective instruments to which investors earlier had access could have been,
indeed arguably were, fully deployed. But it is inconsistent to employ the very

same neoclassical model-whereby the firm is characterized as a production
function to which unrestricted profit maximization is continuously ascribed­
at both the earlier and later dates. A conception of the firm in which oppor­
tunities for managerial discretion are expressed as a function of the control
instruments is needed instead. Such a conception leads to greater respect for
successive organizational innovations that have superior control properties
and that attenuate managerial discretion.

Managerial discretion can take numerous forms, some very subtle. Indi­
vidual managers may run slack operations; they may pursue subgoals that are
at variance with corporate purposes; they can engage in self-dealing. Such
distortions become more severe where there is logrolling. These and other
manifestations of managerial discretion were well-known to Berle and Means,
Mason, and other observers of the corporate scene. What went unnoticed,
however, was the vast transformation of the corporate form between 1930 and
1960 and the consequences that had on managerial discretion. The earlier,
centralized, functionally organized, unitary (or U-form) structure of the cor­
poration was progressively supplanted by the multidivisional (or M-form)
structure.

The direct effects of the M-form innovation on corporate performance
are described in Chapter II. For one thing, the shift from a functional to a
divisional form served to rationalize decision-making. The confusion of pur­
poses that characterized the U-form firm, where causality and responsibility
were difficult to trace, was supplanted by a divisionalized structure where
separability among quasi-autonomous parts was emphasized. Sharper defini­
tion of purpose and savings in informational costs resulted.

Disengaging the general office from operating affairs also improved
incentives. What had been short-run, partisan involvements by the top execu­
tives who had previously been heads of functional activities (e.g. manufactur­
ing, marketing, finance) gave way to longer-run, strategic decision-making.
The general office gave precedence to objectives of the enterprise over func­
tional responsibilities. A competence to monitor the performance of the divi­
sions, allocate resources to high-valued uses, and use internal incentives and
controls in a discriminating way was perfected. The M-form organization
thereby attenuated managerial discretion in what had previously been U-form
firms.

The attenuation of managerial discretion does not, however, imply its
elimination. Rather, the argument is comparative. Albeit in reduced degree,
continuing managerial discretion can be expected to survive those direct ef-

ti I
ti Iy however the M-form innovation also had indirect effectsects. nteres mg , , .

th t n managerial discretion through competition in the capitalat opera e 0

market. 27
It has often been noted that tender offers increasingly replaced proxy

contests as a takeover technique beginning in the late I950s .28 What explains
this? Gregg Jarrell and Michael Bradley contend that the costs of proxy
contests were increased by new regulations.i? Takeovers are thus explained as
the response to a regulation-induced change in the relative price of the meth­

ods for gaining control.
That is an interesting hypothesis, but it would be more compelling if

proxy contests actually had been widely and successfully used to challenge
incumbent managements before those rule changes. In fact, proxy contests
were never numerous and were usually unsuccessful. Moreover, although the
regulation of proxy contests could encourage greater reliance on a takeover,
why should a switch to this (previously inferior) device be associated with a
larger number of contests for corporate control· a~d a greater degree of

success?
In principle, takeover by tender offer was always feasible. I submit that

the reason why it was not employed earlier is that a corporate structure
conducive to takeover was not yet in place. Specifically, reorganization of the
corporation from a functionally departmentalized to a divisionalized structure
had profound consequences for corporate control. Conceiving of the firm as a
governance structure rather than as a production function is the key to under­
standing the phenomenon of takeover by tender offer.

The main advantage of an M-form fum over a V-form enterprise in
takeover respects is the ability of an M-form acquirer to "digest" its acquisi­
tion. The acquired firm is normally assigned profit center status and thereafter

27Henry Manne's classic treatment (1965) of the market for corporate control is germane.

28AsGreg Jarrell and Michael Bradley observe, "Cash takeover bids were very rare in the
United States prior to the 19'60's, but they burst onto the financial scene in the mid-1960's, a
period of much corporate conglomeration" (1980, p. 371, n. I).

_29'fhey cite the work of Peter Dodd, who:

. .. associated the sudden emergence of cash tender offers as a takeover device with the
successive expansions in 1955 and 1964 (Securities Acts Amendment) by the SEC of its
rules governing proxy contests ... (T]hese changes in proxy rules increased insurgents'
costs of assuming corporate control via the proxy and, therefore, increased usage of thc
cash tender offer to achieve a change in management. (Jarrell and Bradley, 1980. p. 371.
n.I}.

la fact, however, the proxy contest had never been an effective instrument. As Henry Manne
puts it (1965, p. 114): "The most dramatic and publicized of the take-over devices is the proxy
contest; it is also the most expensive, the most uncertain, and the least used of the various
techniques." From 1956 to 1960, only nine of the twenty-eight proxy fights for control were fully
successful (Hayes and Taussig, 1967, p. 137). PrOXy contests that aim less for control than for
bargaining advanrages seem ,o have come into vogue~
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5. Concluding Remarks

JODodd opened the exchange with his 1932 article ...For Whom Are Corporate Managers
Trustees?" Whereas Dodd favored a broad conception, Berle did not.

The composition and functions of the board of directors have been the subject
of controversy at least since the exchange between Dodd and Berle in 1932.30

Recent commentary shows little signs of convergence. Thus Andrews (1982)
favors the participatory model, whereby the board becomes implicated in the
management of the firm, and characterizes the monitoring model as legalistic.
And Dahl would radically shift the composition of the board in favor of the
employees. The contractual approach takes exception with both.

Thus consider Dahl's views on the composition of the board:

I do not see why a board of directorselected by the employees could not select
managers as competent as thoseselectedby a boardof directors chosen by banks,
insurance companies. or the managers themselves. The boardof a self-governing
firm mighthire a management teamon a term contractin the waythata boardof
directors of a mutual fund often does now-and also fire them if they are
incompetent. If the "profit motive" is all that it has been touted to be, who
would have moreat stakein improving the earningsof a firm thanemployees, if
the management were responsible to them rather than to stockholders? [Dahl,
1970. p. 21)
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Dahl evidently assumes that mutual funds and manufacturing firms are equiv­
alent. The possibility that workers can and will craft superior governance
structures at the contractual interface between workers and firm goes unmen­
tioned. And the expropriation risks that Dahl's procedures would introduce
are ignored.

The contractual approach view~ those matters differently. Thus mutual
funds are distinguished by the facts that ownership can be instantly liquidated
at objective market values and mutual fund performance assessments are
easy. The price of shares in a manufacturing enterprise, by contrast, is sup­
ported not by a diversified portfolio of separately priced securities but by its
own performance prospects. Comparative assessments of those prospects are
often difficult. Also, whereas workers are often able to craft a sensitively
attuned bilateral governance structure at the contractual interface between
firm and workers, that is much more difficult for holders of equity. Lacking
control over the board, equity holders are vulnerable to expropriation. Some
"economists and many noneconomists nevertheless maintain the view that
"not by logic but by history, ownersof capital have become the owners of the
ei1ierpri~~:' (Lindblo;'-:19i7:p. 105"): The prevailing view-;;-~;;;'~di~g~
Richard Cyert and James March invite us to consider economic organization
more symmetrically: "Why is it that in our quasi-genetic moments we are
inclined to say that in the beginning there was a manager and he recruited
workers and capital?" (1963, p. 30). Paul Samuelson's remarks on the sym­
metry between capital hiring labor and labor hiring capital, made in the
context of Marxian models with technical change, are even stronger: "In a
~r(ectly competitive market it doesn't really matter who hires whom: so'ttave
labor hire 'capital' " (1975, p. 894). -

- Wheth~~-ii;ere is a contractual logic to corporate governance can usefully
be assessed by adopting a Cyert and March/Samuelson orientation. Thus
suppose that a group of workers wish to create opportunities for employment
without themselves investing equity capital in the enterprise. Suppose further
that the business in question has the need for a series of inputs, of which
~nvestments in nonredeployable durable assets are included. We can imag­
me the workers approaching a series of input suppliers and asking each to
participate. General purpose inputs contract easily and without hazard. Spe­
cial purpose inputs offer a supply on p or p terms, depending on whether or
not governance. safeguards are crafted. Considering the above described prob­
lems of crafting a well-focused safeguard for equity capital (which, by defini­
tion, is used to finance diffuse but specific assets), the equity suppliers ini­
~ially offer to hold debt at a price of p. Upon realizing that this is a very
~nefficient result, the workers who are organizaing the enterprise thereupon

mvent a new general purpose safeguard, name i~rd of Directors, and
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becomes subject to the corporation's internal incentive, control, and resource
allocation processes. The firm does not attempt to integrate comprehensively
the new assets with the old. Inasmuch as M-form firms separate operating
from strategic decision-making, the general office neither seeks nor requires
the same familiarity with the operating parts that managers in U-form firms
must have. The greater competence of the large M-form firm to manage
extant assets thus applies to the management of acquired assets as well.

To be sure, managerial preferences and stockholder preferences do not
become perfectly consonant as a result of M-form organization and the associ­
ated activation of the capital market. The continuing tension between manage­
ment and stockholder interests is evident in the numerous efforts that incum­
bent managements have taken to protect target firms against takeover (Cary,
1969; Easterbrook and Fischel, 1980. Changes in internal organization have
nevertheless relieved legitimate concerns with managerial discretion. To char­
acterize the corporation as a production function, rather than as a governance
structure, misses those consequences. The vitality of the modem corporation.
and its importance as an economic institution of capitalism, is thereby
undervalued.



offer it to the suppliers of equity. Upon recognizing that expropriation hazards
are thereby reduced, the suppliers of equity capital11>W"ir'their terms of
participation to p. They also become the "owners" of the enterprise. Not by
history but by logic does this result materialize.

By way of summary, the argument advanced in this chapter comes down
to this:

First. Those who are associated with the firm in a node A relation have
no need for supportive governance, whether it be of a board-connected kind or
otherwise. Instead, market mediation suffices for such parties,

Second. those who are associated with the firm in a node C relation have
already crafted bilateral governance that is attuned to the idiosyncratic needs
of the transaction. Unless there are significant gaps or defects in the bilateral
governance, board participation is unnecessary. The main occasion for those
with node C governance to be included on the board of directors is for
information purposes. Labor may sometimes qualify, especially when a firm
is experiencing difficulties and is asking for givebacks. Suppliers who are
engaged in a large-scale firm-specific project and very large customers may
also qualify.

Third. those whose contracting relation is of a node B kind are in the
greatest need of remedial governance. By its very nature, the contractual
relationship between the shareholders and firm is difficult to safeguard.
Providing stockholders with an ability to monitor the affairs of the firm and to
replace the management in a crisis will arguably facilitate obtaining equity
financing on superior terms. For that reason the board of directors should be
regarded principally as a governance instrument of the shareholders. Viewed
in the context of all contractual relations, moreover, it is in the interests of all
constituencies that voting board membership be reserved for those whose
contractual relation to the firm is of a node B kind.

It is difficult to craft governance structures for managers whose relation
to the firm is highly specific. Management's presence on the board can
improve the amount and quality of information and lead to superior decisions.
But such a presence should not upset the board's basic control relation with
the corporation,

The manner in which boards of directors in most large corporations are
constituted and operated is broadly consonant with that prescription. Yet there
are significant differences. The management often plays a larger role in gov­
ernance than the contractual framework dictates; boards are often pressed to
go beyond a monitoring role to adopt a participative one; and corporations
have been under economic and political pressure to extend voting board
membership to various interest groups. In theory, the first two of those phe­
nomena may beexplained by the efficacy of ex post settling-up (Fama, 1980).
An alternative explanation is that the deviations are a reflection of the continu-

31 Accordingly, a public utility that is financed by intermediate-term debt that is continuously
rolled over is less subject to punitive rate selling than is an otherwise equivalent public utility that
uses very long-term debt and 'has no need for renewal financing. In other words, how the rate
selling process will he affected is a factor that should enter the calculus of the public utility.

32A recent potentially troublesome development that warrants scrutiny in corporate gover­
nance respects is the use of Employee Stock Ownership Plans (ESOPs) to repurchase company
stock and place it in safe hands. This practice is done at the behest of management and with the
consent of its employees (or, at least, of the leadership of the company's employees). The
apparent object is to deter hostile 'takeovers. thereby to relieve the management of competition in
the capital market pressures. This has dubious social benefits. It would appear to be an unin­
tended and antisocial use of ESOPs. which currently enjoy tax advantages.

)3For a recent treatment of this Issue, see HOlmstrom~rt i Costa (1984).

ing presence of managerial discretion: Incumbent managements feel more
secure and have greater latitude in participative boards which they dominate.

Note with respect to this last that I have assumed throughout that, once
struck, all node C bargains will thereafter be respected. That ignores the
possibility that circumstances will change and that departure from the spirit, if
not the letter, of the contract will sometimes follow. For example, the resolve
of a regulatory commission to set rates at a level that yields a fair rate of return
may weaken if regulated firms do not have recurring needs to resort to capital
markets for expansion and renewal capital.>' The same applies to stock­
holders in a firm that has no need for equity financing. Although management
may have enthusiastically supported governance structure safeguards for the
stockholders at the time that initial equity financing was secured in order to
benefit from more favorable terms, it may subsequently prefer relief from the
monitoring pressures that such a node C bargain implies. If additional equity
capital is not needed, the composition and character of the board may be
altered to the disadvantage of the shareholders.V To be sure, there are
checks against such distortions. But as FitzRoy and Mueller (1984) observe,
assertions that ex post settling-up processes are always and everywhere fully
efficacious strain credulity. 33
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1. Introduction

(CATV), As with most complex economic problems of organization, it turns
out that there is no single, all-purpose, best solution. Rather, the efficacy of
franchise bidding as an organizational response to the problems posed by
natural monopoly varies with the circumstances-chief among which, not
surprisingly, is the condition of asset specificity.

My discussion of franchise bidding for natural monopoly is in five parts.
Some background is sketched in section I. The simple franchise bidding
scheme as proposed by Demsetz is described in section 2. Contractual diffi­
culties with implementing such a scheme for CATV are considered in section
3. The study of complex issues of economic organization through the use of
case studies is treated in section 4 (and in the appendix). Concluding remarks

follow.
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The case for a comparative institutional approach to regulation was succinctly
put by Coase twenty years ago:

Contemplation of an optimal system may provide techniques of analysis that
wouldotherwise have been missedand, in certain specialcases, it may go far to
providing a solution. But in general its influence has been pernicious. It has
directed economists' attention away from the main question, which is how
alternative arrangements will actua!JY.J£flrk..in..praaisf.. It has led economists to
derive conclusions f()recoliOriiiC policy from a study of an abstract of a market
situation. It is no accidentthat in the literature ... we find a category "market
failure" but no category "government failure." Until we realize that we are
choosingbetweensocialarrangements which are all more or less failures, we are
not likely to make much headway. [Coase, 1964, p. 195; emphasis added)

Largely as a result of criticisms of this kind, much of it originating at
Chicago, the study of regnlation has been considerably reshaped. Thus where­
as reference to market failures was once thought to be a sufficient condition
for government intervention, there has been a growing realization that regula­
tion is beset with problems of its own. Moreover, the limits of markets are
now perceived to be less severe than was true of the interventionist era of the
1960s. The study of contracting in its entirety, in which both ex ante

contracting and ex post implementation are considered, discloses that com­
plex contracts can often be devised that are responsive to the needs of the
parties.

The franchise bidding for natural monopoly literature acknowledges the
limits of regulation but deals with the issues of contracting in a very in­
complete way. Specifically, it either does not examine how "alternative

CHAPTER 13

Franchise Bidding
for Natural Monopoly

Although monopoly supply is commonly efficient where economies of scale
are large in relation to the size of the market, it also poses organizational
difficulties. As Milton Friedman observes, "There is unfortunately no good
solution for technical monopoly. There is only a choice among three evils:
private unregulated monopoly, private monopoly regulated by the state, and
government operation" (1962, p. 128).

Actually, a fourth solution has been proposed. It was the result of an
imaginative series of papers that originated at Chicago: I That Friedman char­
acterized private unregulated monopoly as an evil is because he assumed
private monopoly ownership implied pricing on monopoly terms. The Chi­
cago response-as successively developed by Demsetz (1968), Stigler
(1968), and Posner (I 972)-is that monopoly price is not a necessary conse­
quence of a private unregulated monopoly condition. Such an outcome can be
avoided by using ex ante bidding to award the monopoly franchise to the firm
that offers to supply product on the best terms.

This chapter examines the contractual details that attend efforts to imple­
ment franchise bidding, both in general and with respect to cable television

I Surprisingly, those papers and this fourth solution go unmentioned in Melvin Reder's
recent survey of "Chicago Economics." where he recounts numerous instances in which eco­
nomic (and even noneconomic) issues were reformulated to good advantage within the Chicago
tradition (Reder. 1982),
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arrangements will actually work in practice ': or does so in a highly sanguine
way. As a consequence, the enthusiasts of franchise bidding claim too much
for the efficacy of that organizational alternative. Applications that are sup­
portable in one context (namely, where asset specificity is slight) are un­
critically extended to circumstances where they are not (namely, where asset
specificity is substantial).

That the franchise bidding for natural monopoly literature is flawed does
not, however, mean that it has had an undesirable public policy impact. The
deregulation of trucking and airlines arguably benefited from the viewpoint
advanced in the franchise bidding literature. The investments in question here
really are "assets on wheels," hence lack specificity. But similar deregula­
tion reasoning does not, without more, carry over to electric power generation
or cable television systems. Given that the assets in question for electric
power and cable are both long-lived and immobile, specific attention to the
attributes of the enabling contracts is needed before a decision is reached to
go forward with deregulation.

Thus although the limits of regulation are manifold, merely to show that
regulation is flawed does not establish that regulation is an inferior mode of
organizing economic activity. Not only do the disabilities of regulation vary
with both the type of activity regulated and the form of regulation attempted,
but there is an obligation to assess the properties of the proposed alternative­
not only in general but also specifically with respect to the activity in ques-

. tion. If the proposed mode is flawed in similar or different respects, the
purported advantages of shifting out of regulation may be illusory.

Among the factors that are relevant to an assessment of alternative modes
of organizing natural monopoly services are the following: (I) the costs of
ascertaining and aggregating consumer preferences through direct solicitation;
(2) the efficacy of scalar bidding; (3) the degree to which technology is well
developed; (4) demand uncertainty; (5) the degree to which incumbent sup­
pliers acquire idiosyncratic skills; (6) the extent to which specialized, long­
lived equipment is involved; and (7) the susceptibility of the political process
to opportunistic representations and the differential proclivity, among modes,
to make them. (Of special relevance in that last connection is the tendency for
regulation, once put in place, to assert ancillary powers, thereby to expand its
jurisdiction, often with dysfunctional consequences. Indeed, I conjecture that
creeping "ancillariness" is one of the more severe disabilities to which reg­
ulation is subject.) The more confidence one has in contracting and in the
efficacy of competition-both at the outset and at contract renewal inter­
vals-the more one tends to favor market modes. Conformably, regulation,
in some form, is relatively favored when one is dubious that incomplete

2. The Simple Franchise Bidding Scheme

contracting will yield desired results and when competitive processes are

prone to break down. . ...
Since variants within both market and regulatory modes exist, discrimi-

nating assessments within as well as between mode~ are indicated. Also, a
once-for-all verdict with respect to the supply of a particular natural monopoly
service is unwarranted. The better mode at an early stage of an industry's
development may no longer be better later on when a lesser degree of uncer­
tainty prevails. To the extent that difficult transition problems are apt to be
posed in shifting from one mode to the other, this should be acknowledged
and taken expressly into account at the outset.
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Demsetz contends that even though efficiency considerations may dictate that
there be only one supplier in a natural monopoly industry, the unregulated
market price need display no elements of monopoly. Conventional analysis is
flawed by a failure to distinguish between the number of ex ante bidders and
the condition of ex post supply. Even though scale economies may dictate that
there be a single ex post supplier, large numbers competition may nev­
ertheless be feasible at the initial bidding stage. Where large numbers of
qualified parties enter noncollusive bids to become the supplier of the decreas­
ing cost activity, the resulting price need not reflect monopoly power. The
defect with conventional analysis is that it ignores this initial franchise bid­
ding stage.

Franchise bids that involve lump-sum payments should be distinguished
from those where the franchise is awarded to the bidder who offers to supply
at the lowest per unit price. Awarding an exclusive franchise to the non­
collusive bidder who will pay the largest lump-sum fee to secure the business
effectively capitalizes tire monopoly profits that thereafter accrue. But the
product or service for which such a franchise is granted will be priced on
monopolistic terms. To avoid that outcome, the franchise award criterion of
lowest per unit price is favored/ Stigler, among others, evidently finds the
argument persuasive (1968, pp. 18-19; 1974, p. 360).

Demsetz illustrates the argument by examining a hypothetical example in
which the state requires automobile owners to purchase automobile license
plates annually, where the plates in question are produced under decreasing
cost conditions. To simplify the argument he strips away "irrelevant com­
plications, such as durability of distribution systems, uncertainty, andma­
tionalt;ha~allof which miiy'oi: may"'iiot"Justity tll£Tfse 'of regUlatory
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2.1 The Marginal Cost Pricing Objection

Lester Telser takes issue with Demsetz' s treatment of natural monopolyon the
grounds that franchise bidding gives no assurance that output will be priced
efficiently on marginal cost terms:

[Demsetz] leaves readers with theimpression that heiscontent with a situation in
which the firm is prevented from obtaining a monopoly return and he does not

lTo the extent that Demsetz's treatment of natural monopoly is limited to a critique of
elementary textbook discussions, the argument goes through. Plainly. however, Demsetz and
others also contend that ithas real world relevance. The "irrelevant complications" referred toin
the text are conspicuously present when this latter application isattempted. As will be apparent,
the purported superiority offranchise bidding isagood deal more difficull toestablish when these
conditions are present.

3Demsetz is somewhat more cautious about the merits offranchise bidding and highlights
the qualifications to his argument in his reply toTelser's critique (Demsetz, 1971).

commissions but none of which is relevant to the theory of natural monopoly;
for this theory depends on one belief only-price and output will be at
monopoly levels if, due to scale economies, only one firm succeeds in pro­
ducing the product" (1968, p. 57; emphasis addedi.? Provided that there are
many qualified and noncollusive bidders for the annual contract and that the
contract is awarded to the party that offers to supply at the lowest per-unit
price. "the winning price will differ insignificantly from the per-unit cost of
producing license plates" (Demsetz, 1968, p. 61).

Demsetz and others evidently believe, moreover, that the argument is not
vitiated when the simple case is extended to include such complications as
equipment durability and uncertainty. Equipment durability need not lead to
wasteful duplication of facilities since, should a potential supplier offer supe­
rior terms, trunk line distributional facilities can be transferred from the
original supplier to the successor firm (Demsetz, 1968, p. 62). Whether
regulation is warranted as a means by which to cope more effectively with
uncertainty is met with the observation that "[Ilong-term contracts for the
supply of [nonutility services) are concluded satisfactorily in the market place
without the aid of regulation" (p. 64).

The dominant theme that emerges, occasional disclaimers to the contrary
notwithstanding.? is that franchise bidding for natural monopolies has attrac­
tive properties. It is a market solution that avoids many of the disabilities of
regulation. Demsetz's concluding remarks, in which he registers his "belief
that rivalry of the open market place disciplines more effectively than do the
regulatory processes of the commission" (1968, p. 65), are plainly in this
spirit.
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2.2 Irrelevant Complications

The irrelevant complications to which Demsetz, refers-equipment durability
and uncertainty-and dismisses in the context of his automobile license plate
example are really the core issues. To be sure, steady state analysis of the type
he employs sometimes, yields fruitful insights that have wide-reaching ap­
plications. I submit, however, that the interesting problems of comparative
institutional choice. are largely finessed when the issues are posed in steady
state terms. Frank Knight's admonitions to this effect, although expressed in a
different institutional context (1965, pp. 267-68), have general application.
The basic argument, which applies both to Knight's interest in whether inter­
nal organization matters and to Demsetz's concern with market modes of

. he question of efficiency. Hence he implies that direct regulation of an
raise t . . 'f' . d f. d trysubject to decreasing average cost IS unnecessary I It IS prevente rom
~t~~njng a monopoly return.. '." . This misses the point. .Thecontroversy con­
cerns regulation to secure efficiency and to promote publtc welfare. It does not
concern the rate of return. [Telser, 1969, pp. 938-39]

Another way of putting it is that Demsetz does not identify the relevant social
welfare function or evaluate his results in welfare terms. Failure to do so,
coupled with the prospect that franchise bidding will not lead to efficient
marginal cost pricing, is, in Telser's view, a critical shortcoming of Dem­
setz's approach.

Dernsetz has responded to those criticisms by observing that marginal
cost pricing was of secondary importance to his paper (1971, p. 356). Al­
though a complete treatment of the natural monopoly problem would require
that efficient pricing be addressed, his original article did not pretend to be
complete (p. 356). He furthermore considers it doubtful that regulation leads
to more efficient pricing than an appropriately elaborated bidding scheme
(pp.360-61).

I suggest, for the purposes of this chapter, that the marginal cost pricing
issue be set aside and that the frictions associated with franchise bidding,
which are glossed over in previous treatments, be examined instead. To the
extent that filling the lacunae in Demsetz's "vaguely described bidding pro­
cess"-which Telser (1971, p. 364) mentions but does not investigate­
involves the progressive elaboration of an administrative machinery, the ad­
vantages of franchise bidding over regulation are uncertain. If, despite such
machinery, the price-to-cost tracking properties of regulation are arguably
superior to those of franchise bidding, the purported advantages of franchise
bidding are further suspect.
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3.1 Once-For-All Contracts

3. Franchise Bidding Elaborated

It will be useful to examine franchise contracts of three types: once-for-all
contracts, which appear to be the type of contract envisaged by Stigler;
incomplete, long-term contracts, which are favored by Demsetz; and recur­
rent short-term contracts, which Posner endorses.
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Spossibly, however. Stigler intends that Demsetz's discussion of renegotiation and/or
rebidding should apply. Demsetz's treatment of these mailers appears below.

3.2 Incomplete Long-Term Contracts

Demsetz evidently has in mind that franchise awards be of a long-term kind in
which adaptations to unanticipated developments are accomplished by permit­
ting renegotiation of terms subject to penalty clauses (1968, pp. 64-65). Such
renegotiation would be unnecessary, of course, if the parties to the contract
could agree, at the outset, to deal with unanticipated events and to resolve
conflicts by employing a joint profit maximizing decision rule, thereafter to
share the gains of the resulting adaptation. General agreements to that effect
are not self-enforcing, iJowever, unless the profit consequences are fully
known to both of the parties and can be displayed, at low cost; to an impartial
arbitrator. Absent this, each party will be inclined, when the unanticipated
events occur, to manipulate the data in a way that favors its interests.

To be sure, aggressive self-interest seeking of a myopic kind is attenu­
ated both by the existence of informal sanctions and by an appreciation
between the parties that accommodation yields long-run benefits (Macaulay,
1963). But the hazards of opportunism scarcely vanish on those accounts.

Among the problems to be anticipated when incomplete long-term contracts

. F '1 to refer to recurrent bidding also suggests that the biddingtamty. at ure .

h
roposed is of the once-for-all variety. 5

sc erne p be di . h d IOnce-for-all contracts of two types can istmgurs e : comp ete con-
. ent claims contracts and incomplete contracts. The former require that
:~ prospective franchisee specify the terms (prices) at which he is prepared
to supply service now and, if price changes are to be made in response to
uncertain future events, the conditional terms under which he will supply
service in the future. It is generally appreciated that complete contracts of this
kind are impossibly complex to write, negotiate, and enforce (Radner, 1968).
The underlying transactional disabilities have been discussed in earlier

chapters.
Given the infeasibility of complete contingent claims contracts, in­

complete once-for-all contracts might be considered. Contractual in­
completeness, however, is not without cost. Although incomplete once-for-all
contracts are feasible in the sense that bounded rationality constraints are
satisfied, such contracts pose hazards by increasing the risk of opportunism.
The problems here are substantially those discussed below in conjunction with
incomplete long-term contracts.
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Stigler's views on franchise bidding are limited mainly to an endorsement of
Demsetz's prior treatment of those matters. He observes simply that
"[nlatural monopolies are often regulated by the state. We note that custom­
ers can auction off the right to sell electricity, using the state as the instrument
to conduct the auction, and thus economize on transaction costs. The auc­
tion ... consists of a promise to sell cheaply" (1968, p, 19). Since he gives
no indication to the contrary, Stigler apparently intends that such bidding be
regarded as a serious alternative to regulation under actual market circum­
stances-which is to say under conditions of market and technological uncer-

"Consider in this connection whether, from an allocative efficiency point of view. it really
mailers if franchises are awarded on the basis of a lump-sum fee rather than a lowest supply price
criterion. I submit that the monopoly distortions commonly associated with the former mode of
contracting will tend to vanish if steady state conditions obtain. The reasoning here is that steady
state conditions facilitate low-cost price discrimination, in which event the marginal customer is
supplied on marginal' cost terms. and/or that customers can more effectively organize their side of
the market and bargain to an efficient result.

contracting, is this: Rates of convergence .aside. any of a large variety of
organizing modes will achieve equally efficient results if steady state condi­

tions obtain." In circumstances, however, in which the operating environment
is characterized by a nontrivial degree of uncertainty, self-conscious attention

to both the i.!!.!.!.ial and q,daetability attributes of alternative modes is
warranted.

Demsetz's treatment of franchise bidding emphasizes the initial supply
price aspect and, as developed below, treats the matter of adaptability in a
rather limited and sanguine way. As will be apparent, franchise bidding for
public utility services under uncertainty encounters many of the same prob­
lems that the critics of regulation associate with regulation; as Goldberg
(976) argues, the problems inhere in the circumstances.



a. ARTIFICIAL OR OBSCURE INITIAL AWARD CRITERION

The promise to "supply cheaply" is scarcely a well-defined commit­
ment unless the quality of service is well specified and scalar valued bids

possess economic merit. Posner recognizes the former and proposes that
subscriber preferences regarding quality be ascertained by a preaward
solicitation. The mechanics involve

are negotiated under conditions of uncertainty are the following: (I) the initial

award criterion is apt to be artificial or obscure; (2) execution problems in

price-cost, in other performance, and in political respects are apt to develop;

and (3) bidding parity between the incumbent and prospective rivals at the

contract renewal interval is unlikely to be realized. Consider these several
conditions seriatim.
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b. EXECUTION PROBLEMS

electricity supply. Fourth. long-term interaction effects between electricity price and substitutes
~ ~omplements are rather strong, albeit difficult to sort out in the context of hypothetical
sohcltations.

'Th~s, if price-quality package A wins the competition, on Posner's criterion, over price­
q~tymixes B. C'l?' and E, where A is a high-price, high-quality mode and B through E are all
vananlS on a low pnce-quality mix, does it follow that package A is socially preferred?

.8Similar problems arise.with respect to the mailer of who in the community is to be supplied
servtCe and.at ,:"hat connecuon costs: Connect everybody who requests it at a flat charge? Only
those.who live.ID areas where connected service exceeds some threshold? Anyone who bears his
o~ tn~remental costs? Although a single standard can be stipulated by the contracting agency, is
tiltS optimal and ought such a connection standard to remain fixed for the duration of the contract?

Even if contract award issues of the kinds described above either were
absent or could be dismissed as de minimis, we would still have to face

problems of contract execution. It is at the execution stage and in
conjunction with contract renewal that the convergence of franchise bidding

to public utility regulation is especially evident.
I assume, for the purposes of this subsection, that there is a strong

presumption that the winner of the bidding competition will be the supplier of

the public utility service over the entire contract period. Only in the event of
egregious and persistent malperformance would an effort be made to replace
the winning franchisee.

The assumption is supported by the following considerations. First, the
award of a long-term contract plainly contemplates that the winner will be the
supplier over a considerable period. A leading reason to make the contract

ti . a rather arbitrary way. 7 Finally, it assumes that subscribers will
pre erences 10 . .
demand that winners provide the level of service at the rate represented or can

othe . obtain satisfaction for failure to perform. This p~o executionrwise
issues and is discussed under b below."

If, additionally, the prices at which service is supplied are t vary with
periodic demands-a measure that often has efficient capacity rationing prop­

erties for public utility services-a complex variable load pricing schedule,

rather than a single lowest bid price, must be solicited. Vector valued bids

clearly pose award difficulties.
The upshot is that, although franchise awards can be reduced to a lowest­

bid price criterion, that is apt to be artificial if the future is uncertain and the

service in question is at all complex.' Such awards are apt to be arbitrary
and/or pose the hazard that "adventurous" bids will be tendered by those
who are best-suited or most inclined to assume political risks. Again, this

gives ries to execution issues, to which we now tum.
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. . . an "open season" in which all franchise applicants were free to solicit the
area's residents for a set period of time. This would not be a poll; the applicants
would seek to obtain actual commitmentsfrom potential subscribers. At the end
of the solicitation period, the commitments received by the various applicants
would be compared and the franchise awarded to the applicant whose guaranteed
receipts, on the basisof subscribercommitments, were largest. In this fashionthe
vote of each subscriber would be weighted by his willingness to pay, and the
winning applicant would be the one who, in free competition with the other
applicants. was preferredby subscribers in the aggregate. To keep the solicitation
process honest, each applicant would be required to contract in advance that, in
the event he won, he would provide the level of service, and at the rate repre­
sented. in his solicitation drive. [Posner, 1972, p. 115)

The comparability problems that would otherwise be posed if both price
and quality were permitted to vary at the final competition stage are thus
avoided. The preaward solicitation not only prevents the quality level from

being set by a political body, but also relieves the need to choose among
disparate price-quality mixes, on grounds that are uncertain, at the final
competition.

However imaginative this preaward solicitation process of Posner, it is
not obviously practicable. For one thing, it assumes that subscribers are able
to assess quality-price packages abstractly and have the time and inclination to

do so-which poses a bounded rationality issue.P For another, it aggregates

61'0 observe that "customers face and overcome [such problems] daily in choosing among
products that differ in quality as well as price" (Posner. 1972. p. 115) is scarcely dispositive.
Issues peculiar .tQ the supply of natural monopoly services are not even raised. For example,
quality variability of electricity supply is apt to entail voltage variations or prospective supply
mterrupnons, the implications of which are apt to be difficult to assess. Second. variable load
pricing issues. with which most consumers have little familiarity. may be posed. Third. collective
choice issues which do not appear for most consumer goods must be faced in deciding on
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long term is to provide the supplier with requisite incentives to install long­
lived assets." If any slight failure to perform in accordance with the fran­
chisor's expectations would occasion rescission of the franchise, the long­
term contract would be a, fiction and its investment purposes vitiated.

The prospect of litigation delays and expenses also discourages an effort
to displace a franchisee. Moreover, even if such an effort were successful,
nontrivial transition costs would be incurred. (They are discuss~d further
under c below.) Finally, franchise award agencies, like other bureaucracies,
are loath to concede or be accused of error. As Eckstein puts it, publicly
accountable decision-makers "acquire political and psychological stakes in
their own decisions and develop a justificatory rather than a critical attitude
towards them" (1956, p. 223). Since displacement may be interpreted as a
public admission of error, franchise award agencies predictably prefer, when
faced with malperformance, to negotiate a "compromise" solution instead.

In circumstances in which long-term contracts are executed under condi­
tions of uncertainty, fixed price bids are apt to be rather unsatisfactory. If the
environment is characterized by uncertainty with respect to technology, de­
mand, local factor supply conditions, inflation, and the like, price-cost diver­
gences and/or indeterminacies will develop.

To be sure, some of these divergences can be reduced by introducing
price flexibility by formula (Fuller and Braucher, 1964, pp. 17-78; Goldberg,
1976b, p. 439). Adjustment for changes in the price in response to some index
of prices is one possibility. It is, however, a relatively crude correction and
unlikely to be satisfactory where there is rapid technical change or where local
conditions deviate significantly from the index population. More precise
tracking of prices to costs will be realized if, instead of fixed price contracts,
cost plus (or cost sharing) contracts are negotiated. All of the difficulties
associated with the execution of defense contracts of the cost sharing kind
then appear, however (Scherer, 1964; Williamson, 1967a). Problems of au­
diting and of defective incentives are especially severe. (Those, it will be
noted, are disabilities associated with regulation. Franchise bidding is de­
signed to overcome them.)

A lack of specificity in the contract with respect to the quality of service
and a failure to stipulate monitoring and accounting procedures accords lati­
tude to franchisees during contract execution. Despite ex ante assurances to
the contrary, franchisees can rarely be made to fulfill the spirit of an agree­
ment if net revenues are enhanced by adhering to the letter of the contract only

9The short-term contracting procedure favored by Posner contemplates the transfer of long­
lived assets from the winning franchisee to a successor finn. Appropriate investment incentives
would thereby be realized. For the reasons developed under c below. I am skeptical of the
properties of the asset transfer procedure described by Posner.
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(CflC 1972a. p. 11). Moreover, technical standards by themselves are not
self-enforcing; enforcement requires that a policing apparatus be devised
(CfIC, 1973, p. 7). Since individual consumers are unlikely to have the data
or competence to evaluate the quality of service in a discriminating way
(Goldberg, 1976) and since both setup cost and specialization of labor econo­
mies will be realized by assigning the quality evaluation function to a spe­
cialized agency, centralization is indicated. But again, the convergence to­
ward regulation should be noted. 10

It may not be sufficient, moreover, merely to specify a common quality
standard for all bidders. Thus, suppose that one bidder proposes to achieve the
specified quality target by installing high-performance, long-lived equipment,
that a second proposes to have backup equipment ready in the event of
breakdown, and that the third claims that he will invest heavily in
maintenance personnel. Although only one of them may fully satisfy the
requirements, both subscribers and the franchising agency may lack the ex
ante capacity to discern which. Granting the franchise to the low bidder only
to discover that he is unable to perform as described is plainly unsatisfactory.
Although penalty clauses in contracts can help forestall such outcomes, it is
often the case-as the history of defense contracting suggests-that suc­
cessful bidders are able to have terms renegotiated to their advantage.

Accounting ambiguities coupled with the disinclination of franchising
agencies to allow winning bidders to fail permit franchisees to use accounting
data in a strategic way-to include the threat of bankruptcy-during re­
negotiations. The introduction of monitoring and accounting control tech­
niques can prevent such outcomes, but that measure then joins the winning
bidder and the franchising agency in a quasi-regulatory relationship.

'In circumstances where renegotiation is common and perhaps vital to the
profitable operation of a franchise, political skills assume special importance.
Prospective suppliers who possess superior skills in least cost supply respects
but who are relatively inept in dealing with the franchising bureaucracy and in
influencing the political process are unlikely to submit winning bids. t t To the
extent that political skills override objective economic skills, the advantages
of franchising over regulation are placed in question.

'O'fhe Cable Television Information Center expresses the issue as follows:

[T]echnical standards do not enforce themselves. Enforcement requires testing the system,
evaluation of the tests. and deciding upon corrective actions required. These activities add
to the administrative burden of regulation. A franchising authority should not adopt
standards unless it is willing to shoulder the burden of enforcement. [CTIC, 1973, p. 71

"Note that a merger between parties who possess economic qualifications and those with
political skills yields private and probably social gains in these circumstances. Such a merger
actually OCcurred in the case study reported in the appendix to this chapter.



C. BIDDING PARITY AT CONTRACT RENEWAL
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3.3 Recurrent Short-Term Contracts

A Ieadin advantage of recurrent short-term contracting over long-term con­
tracting fs that short-term contracts facilitate adaptive, sequential decision­
making. The requirements that contingencies be comprehensively described
and appropriate adaptations to each worked out in advance are thereby avoid­
ed. Rather, the future is permitted to unfold and adaptations are introduced, at
contract renewal intervals, only to those events which actually materialize.
Put differently, bridges are crossed one (or a few) at a time, as specific events
occur. As compared with the contingent claims contracting requirement that
the complete decision tree be generated, so that all possible bridges are
crossed in advance, the adaptive, sequential decision-making procedure econ­
omizes greatly on bounded rationality.

Additionally, under the assumption that competition at the contract re­
newal interval is efficacious, the hazards of contractual incompleteness that
beset incomplete long-term contracts are avoided. Failure to define contrac­
tual terms appropriately gives rise, at most, to malperformance during the
duration of the current short-term contract. Indeed, recognizing that a bidding
competition will be held in the near future, winning bidders may be more
inclined to cooperate with the franchising authority, if specific contractual
deficiencies are noted, rather than use such occasions to realize temporary
bargaining advantages. 13 Opportunism is thereby curbed as well. 14

The efficacy of recurrent short-term contracting depends crucially, how­
ever, on the assumption that parity among bidders at the contract renewal
interval is realized. /5 Posner faces and disposes of this issue:

13fhjs assumes that winning bidders are not fly-by-night operators, but instead are interested
ia remaining in the business on a continuing basis. Other things being equal, the franchising
authori.ty can be expect~d to continue with the current supplier or shift to a new supplier at the
COIlIradrenewal interval depending on its experience with the current winner during the contract
paiod.

14Similar considerations have a bearing on the performance of the franchising agency.
Posner puts the argument as follows:

[If] the duration of the franchise ... is long, the parties may not have foreseen all of the
CIrcumstances that might require modification of its terms. Although this is a problem

~common t~ al.1 contracts, the peculiarity here is that one of the contracting parties is not a
true. pany IR I~terest but a public body charged with overseeing the interest of the other
parties (subsc~bers). Experience with regulatory agencies suggests that one cannot assume
sudt a.~ wl.1I represent the consumer interest faithfully. When the cable company asks
f9r.a. modIfication of the contract by virtue of an unforeseen change in circumstances, the
~,.~y may react ineffectually or perversely. [Posner, 1972. pp. 115-16]

Wi~ sbof;t-dUnItio;t C~traets, "no modification of ... terms need be entertained" (p. 116), in
which event the distortions referred to are avoided.

uFor prior d(~iIssions of bidding parity and its absence at contract renewal intervals, see
Peacock and Rowley (1972, p. 242) and Williamson (1975, pp. 26-35).
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12This assumes that regulation is not a farce and that management engrossing is strictly
limited under regulation. Note also that the argument assumes that the marginal net gains of
influencing the 'political process are greater under the franchise mode. For a discussion of politics

and regulation. sec Alfred Kahn (1971, pp. 326-27).

Bidding parity at contract renewal intervals will be upset if winners
realize substantial advantages over nonwinners. Award advantages of three
kinds can be distinguished: economic, administrative, and political. The eco­
nomic advantages have their origins in the fundamental transformation-a
contracting phenomenon that was first introduced in Chapter 2 and has made
its appearance in a variety of contracting contexts since. The administrative
advantages arise in conjunction with asset valuation and related problems that
would attend a franchise transfer. Issues of both kinds are discussed in subsec­
tion 3.3 below.

CATV is still a young industry, and many communities have yet to
solicit renewal bids. Predictably, interest in securing immunity from rivalry at
the franchise renewal date has been building among incumbent franchisees.
Original agreements to submit to the discipline of competition and the hypo­
thetical benefits of competition are mere contrivances; the reality is that
competition is a hair shirt. Incumbency advantages notwithstanding, why
submit to the threat of nonrenewal and to the scrutiny that such a renewal
bidding competition would entail? Skeletons will unavoidably be exposed.
Considering the administrative difficulties and legal challenges that would
attend a nonrenewal, why go through the exercise? Such concerns have struck
a responsive political chord. The U.S. Senate has passed a bill that would give
"substantial preference to the initial franchisee" in return for leased access to
channel capacity for up to 15 percent of the system (Price, 1983, p. 32).
Whether this or some variant eventually becomes public law, the prospect that
politicians will permit unrestrained competition on the merits at franchise
renewal time is surely doubtful (Cohen, 1983). Only political innocents
would claim otherwise. The Oakland, California franchise experience re­
ported in the appendix is corroborative.

Indeed, if franchisees arc subject to less stringent profit controls than
regulated firms (where the latter are subject to rate of return constraints), it
may well be that franchising encourages greater political participation. The
argument here is that the incentive to invest private resources to influence
political decisions varies directly with the degree to which the resulting ad­
vantages can be privately appropriated-and that franchised firms have an
appropriability advantage in this respect. 12
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I find these views overly sanguine. For one thing. equipment valuation

problems are apt to be rather more complex than Posner's remarks suggest.

Secondly. Posner focuses entirely on nonhuman capital: the possibility that

human capital problems also exist is nowhere acknowledged. To be sure,

human asset benefits that accrue during contract execution and that give

incumbents an advantage over outsiders will, if anticipated, be reflected in the

original bidding competition. But "buying in" can be risky. and the price

tracking properties of such strategies are easily inferior to average cost pricing

in resource allocation respects. The upshot is that recurrent bidding (at, say,
four-year intervals) is riddled with contractual indeterminacies.

Concern over plant and equipment valuation is, of course, mitigated if
the investments in question are relatively unspecialized. I conjecture that this

is the case for Dernsetz's automobile license plate example. If. with only

minor modifications, general purpose equipment (for the cutting, stamping,

painting, and so on) can produce license plates efficiently, then a franchisee

who fails to win the renewal contract can productively employ most of this

same equipment for other purposes, while the new winner can, at slight cost,

modify his own plant and equipment to produce the annual requirement
efficiently.

Alternatively, concern over plant and equipment poses no problem if its

useful life is exhausted during the contract execution interval. As Posner's

remarks suggest, however, and as is generally conceded, it is inefficient to

install utility plant and equipment of such short duration.

Unlike Demsetz's license plate manufacturers. moreover. most utility

services (gas. water, electricity, telephone) require that specialized plant and

equipment be put in place. The same is true of CATV. Since the construction

of parallel systems is wasteful and since to require it to be done would place

outside bidders at a disadvantage at the contract renewal interval, some meth­

od of transferring assets from existing franchisees to successor firms plainly
needs to be worked out.

Posner contends that it can be handled by stipulating that plant and

.equipment be sold to the successor firm, at its option, at t~e o~iginal cos~ less

depreciation of the predecessor franchisee. C~nslstent With his emphasls.on
fundamental policy choices. Posner declines to supply the details.

Unfortunately, however, the details are troublesome.
For one thing, original cost can be manipulated by the predecessor firm.

For another, even if depreciation accounting procedures are specified under

the original franchise terms, implementation may still be contested. Third,

original cost less depreciation at best sets an upper bound-and perhaps not

even that, since inflation issues are not faced-on the valuation of plant and

equipment. The successor franchisee may well offer less, in which case costly

haggling ensues. Finally, even if no disputes eventuate, Posner's procedures

merely provide a legal rule for transferring assets. He does not address the

economic properties of the procedures in investment incentive and utilization

respects.
Whether the accounting records of original costs can be accepted as

recorded depends in part on whether the equipment was bought on com­

petitive terms. The original franchisee who is integrated backward into equip­

ment supply or who arranges a kickback from an equipment supplier can

plainly rig the prices to the disadvantage of rival bidders at the contract

renewal interval. Furthermore, and related, the original cost should also in­

clude the labor expense of installing plant and equipment. To the extent,

however, that the allocation of labor expense between operating and capital

categories is not unambiguous, the original winner can capitalize certain labor

expenses to the disadvantage of would-be successors. Auditing can be em­

pl()ye~ to limit those distortions, but that has the appearance of regulation.

Even if carefully done, moreover, the results are apt to be disputed. Inasmuch

as information on true valuation is asymmetrically distributed to the disad­

vantage of outside 'parties, the burden of showing excess capitalization falls
heavily on the would-be new supplier.

Reaching agreement on depreciation charges, which are notoriously dif­
ficult to define (especially if obsolescence is a problem and maintenance
expenditures can be manipulated in a strategic manner), poses similar prob­

lems. :h~refore, costly arbitration, for both original equipment valuation and

j~preclatlOnreasons, is apt to cnsue.!v Rate base valuations of a regulatory
kindtbereby obtain.

:.,.~~"t~valuation of physical assets is predictably more severe under
~Illse bidding than under regulation. For one thing earnings in the rezu-
Itedfi ' 0a irm are a product of the rate base and the realized rate of return.

16The Cityof LosAngeles anticipated su'h diffi I' " .
d " C I ICU ties m us ordinance on franchise award

an execunon (Ordinance No 582(0) The d' .. , . or mance stipulates that the City has a right to
purchase the property of it franchise or find a purchaser therefor and further provides that

341Franchise Bidding for Natural MonoployTru: ECONOMIC INSTITUTIONS OF CAPITAI.ISM

IT/he Iact that the cable company's plant normally will outlast the period of its
franchise raises a question: Will not the cable company be able to outbid any new
applicant. who would have to build a plant from scratch? And will not the
bargaining method therefore be ineffective after the first round') Not necessarily:
in bidding for the franchise on the basis of new equipment costs. new applicants
need not be at a significant disadvantage in relation to the incumbent franchisee.
For exam~le. once a new applicant is franehised he could negotiate to purchase
the system of the existing franchisee. who is faced with the loss of the unamor­
tized portion of his investment if his suceessor builds a new system. Insofar as
the economic life of a cable plant is considered a problem when the franchise
term is short. it ean be solved by including in the franchise a provision requiring
the franchisee. at the successor's option. to sell his plant (including improve­
ments) to the latter at irsoriginal cost. as depreciated. [Posner. 1972. p. 1161
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For a discussion of franchise valuations of a similar kind in connection with New York
City's award of CATV franchises, see CTIC (1972a, pp. 16-17).

Clearly, the regulated firm can be conciliatory about the rate base if in ex­
change it receives allowable rate of return concessions. Additionally, the

regulatory agency and regulated firm are prospectively joined in a long series
of negotiations. Errors made by either party on one round are less critical if

they can be remedied at the next rate review interval (or if, in a crisis, interim
relief can be anticipated). More is at stake with asset valuation under franchise
bidding, since degrees of freedom of both rate of return and intertemporal
kinds are missing. Accordingly, more contentious bargaining leading to liti­
gation is to be expected.

, . , in the event said franchise shall expire by operation of law, said city shall have the
right, at its option, declared not more than one (I) year before the expiration of the
franchise term as herein fixed, which right an option is hereby reserved 10 said city, to
purchase and take over the propertyof such utility, and in the event that said city shall so
exercise its right under such option the said city shall pay to the said grantee the fair value
of the property of such utility as herein provided. (d) The tenn "fair value" as used herein
shall be construed to mean the reasonable value of the property of such utility having regard
to its condition of repair and its adaptability and capacity for the use for which it shall have
been originally intended. The priee to be paid by the City for any utility shall be on the
basis of actual cost 10 the utility for the property taken, less depreciation accrued, as of the
date of purchase, with due allowanee for obsolescence, if any, and the efficiency of its
units to perform the duties imposed on them; no allowance shall be made for franchise
value, good will, going concern, earning power, increased cost of reproduction or
increased value of right of way or allowance for damages by reasons of severance. (e) That
the valuation of the property of such utility proposed to be purchased upon the termination
of said franchise as herein provided, or otherwise, shall be determined by a board of three
arbitrators of whom one shall be appointed by the city, one by the grantee, and the third by
the two arbitrators so appointed. Said arbitrators shall be appointed within thirty days after
the declaration by the city of its option to purchase said property of such utility, or to find a
purchaser therefor. In case said arbitrators fail to make and file an award within the time
hereinafter limited, a new board of three arbitrators shall be appointed as hereinbefore
prescribed. The board of arbitrators shall immediately upon the appointment of its members
enter upon the discharge of its duties. Any vacancy in 'the board of arbitrators shall be filled
by the party who made the original appointment to the vacant place. (f) In the event the
grantee shall fail to appoint an arbitrator within thirty days after the declaration by the city
of its option to purchase the property of such utility or to find a purchase therefor, or in the
event of the death or resignation of such arbitrator so appointed and such grantee, its
successors or assigns, shall fail to appoint an arbitrator to fill such vacancy within ten ( I 0)
days thereafter, or in the event the two arbitrators appointed by the city and grantee, as
hereinbefore provided, shall fail to appoint a third arbitrator within sixty (60) days after the
declaration of the city of its option to purchase the property of such utility, or to find a
purchaser therefor, then upon application made either by the city, or by said grantee after
(5) days' notice in writing to the other party, such arbitrator shall be appointed by the
presiding Judge of the Superior Court of the Stale of California, in and for the County of
los Angeles, and the arbitrators so appointed shall have the same powers and duties as
though he had been appointed in the manner hereinabove prescribed. (g) The award of the
arbitrators must be made and filed with the City Clerk of said city within three (3) months
after their appointment, and a majority of the arbitrators who agree thereto may make such
award.

\
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A related difficulty with Posner's physical asset valuation scheme is that
it merel sets an upper bound. Inasmuch, however, as procurement on those
terms is~eft to the successor firm's option, there is little reason to expect that
figure to prevail. Without stipulating more, the successor firm would presum­
ably offer to buy the specialized plant and equipment at its value in its best
alternative (non franchised) use. That will normally be a small fraction of the
depreciated original cost. Predecessor and successor firms thus find them­
selves confronted with a wide bargaining range within which to reach an
exchange agreement. Since competitive forces sufficient to drive the parties
to a unique agreement are lacking, additional haggling (which is a social cost)
can be anticipated. Albeit vexing, the details, which are neglected by Posner,
nevertheless matter; the frictionless transfer on which he appears to rely is
simply not to be had on the terms described.

Conceivably superior asset valuation and franchise bidding schemes can
be devised to mitigate those problems. t7 It is patently incumbent, however,
on those who believe that large numbers competition can be made effective at
the contract renewal interval to come forward with the requisite operational
details. Without such specificity, one must consider dubious the contention
that low-cost resassignment of physical assets can be effected at the contract
renewal interval for franchised services that require specialized and long-lived
plant and equipment to be installed. Rather, nontrivial haggling and litigation
expenses appear to infect Posner's proposal.

Moreover, human asset problems, which Posner and Demsetz fail even
to mention, also must be faced. Again, the matter of fungibility arises. To the
extent that the skills of operating the franchise are widely available or, alter­
natively, that employees of the incumbent firm deal with rival bidders and the
incumbent's owners on identical terms, no problems of this kind appear. If,
however, nontrivi~l specialized skills and knowledge accrue to individuals
and snfall groups as a result of on-the-job training and experience, the first of
those conditions is violated. If, additionally, employees resist transfer of
ownership in the bidding competition, rivals are put to a disadvantage.

, The matter of nonredeployability of labor has been discussed in earlier
chapt:rs. As set out there, significant differences sometimes develop between
expenenced and inex . d kers i .penence wor ers to the following respects: (I) Equip-

l7()ne possibility is for h '. .
~ valuation atthe ti h eac Willing.bidder, at the contract renewal interval, to indicate his
is\har assei .~'uat· .and e en.ters ~IS bid on the quality and price of service. The problem here

.... Ions an service bids are . ddeaIfY for assets if' the not m ependent. Franchisees will be prepared to pay

Oth he
In. process they can charge a high price.

er sc mes might be explored (
have attractive properties. It is lainl th;ee note 16 supra) and possibly some can be shown 10

tfte mechanics of' the asset PI ti Y case, however, thai a good deal of hard thinking about
va ua Ion process ' d d . ,

considered complete. . IS nee e before the rebidding scheme can be
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ment idiosyncracies, due to highly specialized or incompletely standardized,
alheit common, equipment, are "revealed" only to experienced workers; (2)
processing economies of an idiosyncratic kind are fashioned or "adopted" by
managers and workers in specific operating contexts; (3) informal team ac­
commodations, attributable to mutual adaptation among parties engaged in
recurrent contact, develop and are upset, to the possible detriment of group
performance, when the memhership is altered; and (4) communication idio­
syncracies evolve (with respect, for example, to information channels and
codes) but are of value only in an operating context where the parties are
familiar with each other and share a common language.

As a consequence, it is often inefficient fully or extensively to displace
the experienced labor and management group employed by the winner of the
initial franchise award. Familiarizing another group with the idiosyncrasies of
the operation and developing the requisite team production and communica­
tion skills are costly. Accordingly, incumbent employees, who alone possess
idiosyncratic knowledge needed to realize least-cost supply, are powerfully
situated to block a franchise reassignment effort.

The cost disadvantage referred to will obtain, however, only insofar as
incumbent employees deal with the current ownership and outside bidders
differently. The strategic advantage they enjoy in relation to inexperienced
but otherwise qualified employees can be exercised against both the current
owner and his bidding rivals alike. The issue thus comes down to whether
current and prospective owners are treated differently at the contract renewal
interval.!" I conjecture that they will be. The main reason is that informal
understandings (with respect to job security, promotional expectations, and
other aspects of internal due process) are much easier to reach and enforce in
familiar circumstances than in unfamiliar ones. 19

This is not to say that employees cannot or will not strike bargains with
outsiders, but rather than such bargains will be more costly to reach because

18ReJevant in this connection is the following issue: Why have incumbent employees failed
to exploit fully their idiosyncratic advantage over inexperienced employees during the contract
execution period-in which event there is no unliquidated idiosyncratic gain to be differentially
awarded at the contract renewal interval? A distinction between moving equilibrium and discrete
bargaining behavior is relevant in this connection. For one thing. there may beadjustment lags in
the system. which are tolerated during the operating period but for which correction is possible at
the contract renewal interval. For another. collective action is necessary 10 appropriate the
idiosyncratic gains. Enterprise owners may work out a modus vivendi with managers and labor
representatives in which management and labor. in exchange for ownership support (including
job security, emoluments. and so on), consciously decline to absorb the full idiosyncratic gain.
OUIof recognition that the "leadership" is in this together. a reserve of unliquidated idiosyncrat­
ic gain has strategic advantages.

I"For a sociological discussion of some of the problems of succession, see Gouldner (1954).
Macneil observes that "the elements of trust demanded by participant views or relations make
identity important, and simple transfer therefore unlikely" (1974. p. 791).

3.4 .A Summing Up

~~or-all bidding schemes of the contingent claims contracting kind are
mfeaslble and/or pose execution hazards. Incomplete long-term contracts of
~ type envisaged by Demsetz alleviate the first of those problems but
aggravate the second .. A whole series of difficulties long familiar to students
of defense contracting and regulation appears. The upshot is that franchise
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h tt ntion to explicit detail will he required, or there is greater risk
muc more a e

. d with an informal (incompletely specified) agreement with out-
associate id '11 d' d .. Wh re additional detail is sought, outsi ers Wt be at a tsa vantage 10SIders. e .,

I
· to insidcrs because the costs of reaching agreement are increased. If,

reatlon' .••. "
. d employees are asked to trust the outsider to behave responsibly or,
mstea " ..,
alternatively, the outsider agrees to accept the interpretanon placed on 10-

complete agreements by the employees whcn unanticipated events not ex-
ressly covered by the employment contract develop, the implied risks are

:reat and corresponding premiums will ~n~ their w~y, directly or indir~ctly,
into the bid price. As a consequence, idiosyncratic employment attnbutes
coupled with the inability of outsiders to reach equivalent agreements at equal

expense place original franchisees at ~n advantage at the .co~tract. r~ne~al

interval. Thus human capital considerations compound the bidding difficulties

that physical asset valuation problems pose. To contend' that bidding parity
can he expected at the contract renewal interval is accordingly suspect for this
reason as well. Put differently, if original winners of the bidding competition
realize nontrivial advantages in informational and informal organizational
respects during contract execution, bidding parity at the contract renewal
interval can no longer be presumed. Rather, what was once a large numbers
bidding situation, at the time the original franchise was awarded is converted
into what is tantamount to a small numbers bargaining situation when the

franchise comes up for renewal. A fundamental transformation thus obtains.
It might be argued, of course, that the incumhency advantage will he

anticipated at the outset, in which event discounted certainty equivalent prof­
its will be bid down to zero by large numbers competition for the original
award. That is not, however, an entirely satisfactory answer. For one thing, to
come in at a price below cost for the initial award (perhaps even a negative
price) and to set price at the level of alternative cost at contract renewal
intervals easily result in resource utilization of an inferior kind. Additionally,

, buying-in strategies are.risky. The alternative supply price call' be influenced
by the terms the franchisor sets on subsequent rounds, including terms that
may obsolete the leaming-by-doing advantages of incumhents.
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bidding for incomplete long-term contracts is a much more dubious undertak­
ing than Demsetz's discussion suggests..

Posner's proposal that franchise terms be kept short is designed to over­
come the adaptability problems associated with incomplete long-term con­
tracts, but his discussion is insufficiently microanalytic and/or critical of the

disabilities of short-term contracts to expose their shortcomings. The funda­
mental limitation of the argument is that, despite Posner's procedural stipula­
tions (1972, p. 116), bidding parity at the contract renewal interval between
the original winner and rival successor firms cannot safely be presumed. To
the contrary, there are reasons to doubt such parity, in which case the adapt­
ability and price to cost properties that Posner associates with recurrent con­
tracting-? are not to be had on the frictionless (or low-cost) terms he
describes.

To be sure, some of the difficulties that infect the Posner proposal can be
mitigated by introducing an extensive regulatory/arbitration apparatus. As­
sessing plant and equipment installations, auditing related accounting records,
and arbitrating disputes between incumbent and rival firms over physical asset
valuations are illustrative. But then franchise bidding and regulation differ
only in degree.

It is perhaps unsurprising, in view of the foregoing, that Posner's recur­
rent bidding proposal has not been widely adopted. Rather, most CATV
franchise awards are for ten to fifteen years, and contractual incompleteness
has been handled by progressively elaborating a regulatory structure (CnC,
1972c, pp. 9-12)-a result that conceivably reflects a desire by CATV oper­
ators to insulate themselves from the rigors of competition. I submit, howev­
er, that the drift toward regulation is also explained by performance defects
associated with CATV franchise awards which are caused in part by contrac­
tual incompleteness (CTIC, 1972c, p. 9).

Still the contractual incompleteness defects described above might con­
ceivably be remedied by progressively refining CATV awards in the future.
Stipulating appropriate penalities for unsatisfactory performance and setting
out complex conditional responses to contingent events may serve to promote
efficient adaptation and mitigate haggling expenses. Elaborating the contract
in these respects is not costless, however, and franchising agencies often lack
the resolve to exact penalties as prescribed.>' Many of the limits of franchise

20The basic argument is that "[e]ach bidder would submita plan of service and scheduleof
rates. As long as there was more than one bidder and collusion among the bidders was pre­
vented-conditions that ought not to be insuperablydifficult to secure-the processof bidding
subscriber rates down and quality of service up would eliminatemonopolypricingand profits"
(posner, 1972, p. 115). '

2tNote, moreover, that notonly are contract remedies "among the weakestof those the legal
system can deliver, [b]ut a host of doctrines and techniques lies in the way even of those

._t

4. A Case Study
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bidding described above were evident to students of regulation some eighty

years ago:

Regulation does not end with the formu.lation and adoptio~ of a satisfactory
contract, in itself a considerable task. If this were all, a few wise and honest men
might, once in a generation supervise the framing of a franchise in proper form,
and nothing further would be necessary. It is a current fallacy and the common
practice in American public life to assume that a constitution or a statute or a
charter, once properly drawn up by intelligent citizens and adopted by an
awakened public, is self-executing and that the duty ofgood citizens ends with
the successful enactment of some such well matured plan. But repeated experi­
ence has demonstrated-what should have been always apparent-the absolute
futility of such a course, and the disastrous conseQ!lences of reliance upon a
written document for the purposes of living administration. As with a constitu­
tion, a statute, or a charter so with a franchise. It has been found that such an
agreement is not self-enforcing. [Moreover, the) administration may ignore or
fail to enforce compliance with those essential parts of a contract entrusted to ItS
executive authority; and legal proceedings ... are frequently unavoidable long
before the time of the franchise has expired: [Fisher, 1907, pp. 39-40)

At the risk of oversimplification, regulation may be described contrac­
tually as a highly incomplete form of long-term contracting in which (I) the
regulatee is assured an overall fair rate of return, in exchange for which (2)
adaptations to changing circumstances are successively introduced without
the costly haggling that attends such changes when parties to the contract
enjoy greater autonomy. Whether net gains are thereby realized turns on the
extent to which the disincentive effects of the former (which may be checked
in some degree by performance audits and by mobilizing competition in the
capita] market forces) are more than offset by the gains from the latter. This is
apt to vary with the degree to which the industry is subject to uncertainties of
market and technological kinds.

remedies" (Macneil 1974 p 730) U t'l f hi'. '. ' •. . n I ranc Isersand the legal system can be persuaded to
beheve.()lherwi~,ills fatuous to contendthat franchisees can be inducedto behavein idealways
by the introduction of a complex set of penalty clauses.

The requisite level of detail for assessing the efficacy of an organizational
mode will vary with the circumstances. There plainly are regulatory matters
for -:vhich detail of the kind developed above is unnecessary. The level of
detai1 ~ whioh much of the regulatory dialog is conducted is often too ag­
~&ll"'.J<e, ho~ever, to ascertain "how alternative arrangements will actually
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eeposncr regards Coasc's classic paper "The Problem of Social Cost" (1960) as the entering
wedge to the "new law and economics field." (1975. p. 760). It is noteworthy that this important
and influential papcr is in two pans: Thc first pan features frictiunlessness: the second qualifies
the earlier discussion to make allowance for frictions. Much of the follow-on literature. including
franchise bidding, is largely or wholly preoccupied with frictionlcssness or deals with frictions in
a limited or sanguine way.

work in practice"-which Coase identifies as the "main question" in the

quotation that appears at the outset.

Enthusiasts of franchise bidding do not see it that way. Thus Posner

declares that to expound "the details of particular regulations and pro­

posals ... would serve only to obscure the basic issues" (1972, p. 98).

More generally, the "economic approach to the law" with which Posner is

associated and has done so much to advance is characteristically deficient in

microanalytic respects. The economic approach that Posner favors traces its
intellectual origins, in antitrust respects at least, to Aaron Director and his

students (Posner, 1975, p. 758, n. 6). As I have observed elsewhere. this
tradition relies heavily on the fiction of frictionlessness and/or invokes trans­

action cost consideratiotis selectively (Williamson, 1974a; 1974b). However

powerful and useful it is for classroom purposes and as a check against loose
public policy prescriptions, it easily leads to extreme and untenable "solu­
tions. "22 What Arthur Leff has referred to as a "legal approach to econom­

ics" (1975), in which transaction costs are more prominently and systemat­

ically featured, is a necessary supplement to (and sometimes substitute for)
the Director-Posner tradition.

Tests of three kinds can be applied in assesssing whether microanalytic
analysis of the kind attempted here has merit. One is to ask whether, as a

consequence of such efforts, our understanding of a complex economic phe­
nomenon is deeper than and/or different from what it had been previously.

Second, we can inquire whether the explanation fits within a general schema
or has been crafted in what appears to be an ad hoc way to fit the circum­

stances. This is that pattern-seeking test of knowledge to which Hayek re­
ferred (1967, pp. 40, 50-58). Although the particulars differ, vertical inte­

gration, nonstandard contracting for intermediate goods, the employment

relation, corporate governance, and regulation are all, according to the argu­
ment developed in this and preceding chapters, variations on a theme. Finally,
one can appeal to the data.

Microanalytic analysis yields implications at both aggregative and sub­
aggregative levels of detail. For example, the theory predicts that collective

organization will appear earlier in firms where workers acquire firm-specific

human capital (or in concentrated industries, where workers acquire industry­

specific human capital). That is a reasonably aggregative prediction. It also

predicts that more finely crafted governance structures for labor will be ob-

served in unions where human asset specificity is great than where it is slight.

That is a more microanalytic implication.
Microanalytic implications can sometimes be tested through the use of

proxy variables that, for whatever reason, happen to be available. But exam­

ining the phenomenon in question at a level of detail that corresponds with

the level of analysis has obvious advantages. It will often require that case

studies be undertaken. As P. T. Bauer and A. A. Walters observe, "the

complexity, instabi Iity, and local variation of many economic phenomena
imply that the establishment or understanding of relationships requires that

analysis be supplemented by extensive observation, and also that the inquiry
must often extend beyond statistical information to direct observation and use

of primary sources" (1975, p. 12). The case study of CATV franchising in
Oakland, California, as reported in the appendix to this chapter, is in that

spirit. The complexity of this contracting problem exceeds that of Demsetz's

automobile license plate example by several orders of magnitude. That a
different understanding of franchise bidding obtains is unsurprising.

The Oakland CATV case study is not only microanalytic but a case study

with a focus. Potential observations proliferate when microanalytic features
are brought under scrutiny. Which should be recorded and which are left out?

An analysis that develops the contractual details germane to the theory is
plainly more instructive. Although sometimes such details may appear seren­
dipitously, as in the Canadian study of petroleum exchanges in Chapter 8, it is

better that they be sought out deliberately.
The Oakland CATV case is not, however, representative. To the con­

trary, more problems were encountered in Oakland than is usual. Does that
vitiate the study? I think not. As remarked earlier. the "study of extreme
instances often provides important leads to the essentials of the situation"
(Behavioral Sciences Subpanel, 1962, p. 5). Subject to the conditions that
only qualitative inferences are to be attempted and that the system is observed
to respond to disturbances in a coherent way, such observations offer a rela­

tively economical way by which to secure insights into the properties of a

complex organization. The case study reported here is used only for gross

infc;rence purposes, and the bureaucratic/political process is neither corrupt

nor out of control. The case study thus introduces a hitherto missing element
of. reality testing into the evaluation of franchise bidding for natural
'tJPnPPOlies.

Of course, just as one swallow does not make a spring, a single case
studydoes not settle franchise bidding for CATV definitively. But neither is

such a study merely "one observation." Not only arc the data germane,

because they are collected with the needs of the theory foremost in mind, but a
set of observations that can be examined for internal consistency can be
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5. Concluding Remarks

23For example, awarding a franchise to the bidder who will pay the largest lump-sum
amount will serve to capitalize the monopoly profits but, at least transitionally. will lead to a
higher price and lower output than will an award of the franchise to the bidder who offers to
supply at the lowest price,

developed in a focused case study, It is responsive to the spirit of Koopmanss
observation that while economics is handicapped in relation to the natural
sciences in conducting "meaningful experimentation, the opportunities for
direct introspection by, and direct observation of, individual decision makers
are a much needed source of evidence which in some degree offsets the
handicap" (Koopmans, 1957, p. 140),

\
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intended to supplant. 24 It is elementary that a change in name lacks com­

parative institutional significance. 25

Thi , not however to suggest that franchise bidding for goods or
IS IS, , ~ ibl t

. lied under decreasing cost conditions is never reasi e or 0services supp ., d b
imply that extant regulation or public 0:vne,rshlpcan neve~ be su,pplante , y

hi bidding with net gains Considering the ease with which physicalfranc Ise I " '
t can be redeployed trucking deregulation would appear to have ment.

asses' , , r d
hi bidding might also be warranted for local service air ines an ,

Franc iseI'dith
ossibly, postal delivery, The winning bidder for each can be displace ,WIt -

out posing serious asset valuation problems, since the base plant (terminals,
ost offices, warehouses, and so on) can be owned by the g?vernment, and

~ther assets (planes, trucks, and the like) ,wil,l h~ve an active, sec?ndha~d
market. It is not, therefore, that franchise bidding IS totally I~ckl~g, in ~en,t,

but that those who have favored it have been insufficiently discriminating m

their endorsement of it,26 ,
Applications of the general approach that have since been made mcl~de

Paul Joskow and Richard Schmalensee's recent assessment of deregulat~on

proposals for electric power generation (1983). Claims that sU~h ~ere~ul~tlon

can be effectuated with ease are submitted to careful comparative mstltutl~nal

scrutiny, Characterized as much of the industry is by durabl~, transactl~n-

if t Joskow and Schmalensee conclude that unassisted franchisespeCl IC asse S, , • . sce-
bidding is not a viable organizational alt~rnatlve, ~o,rcmg dere.gulatlon .
narios through the screen of microanalytic analysis IS th~ device by which
analytical leverage is purchased, The same strategy is available more gener-

ally,27 " f h' biddi g is presumably less24A distinctive limitation of regulation, to which ranc rse I In , 'I d
' I d th reach of regulation tome u esubiect is the proclivity of regulators progressive y toexpan e ",'

, . ddegree ofspeclahzatlon associ-"ancillary" activities, More generally, the greater autonomy an .
, hi biddi ncies may have unfavorable long-ated with regulation. ascompared With franc ise I 109age, "

, I th ities are'apt to resist vigorously any-run rigidity consequences, In particular, regu atory au on I

thing that threatens their demise,
25As Donald Dewey has observed. the "disdain and contempt for regulation [by e~ono-

, is ind d ternptible Imists] isnearly universal" (1974, p. 10), Although much ofregulation IS In ee :on "
, , I' h be devised are really Intractable-Insubmit that some ofthe problems for which regu anon as en

the sense that all of the feasible modes of organization are beset with difficulties, Argumen~

favoring market modes inwhich those difficulties are not squarely faced should accordingly
regarded with Skepticism,
'. ,-William Baumol and Robert Willig not only agree with the, general argu~~nt but al~~ use
airI~}nd postal delivery as examples of industries with "capital on wheels so that, their
fhelfCOSts may considerably exceed their sunk COSIS" (1981, p, 407). and the economic difficul­
ties that attend nonmobile fixed cost industries are greatly relieved, Inasmuch as Baumol and
Wnc's'use of sunk costs corresponds. in the lexicon of transaction cost economics, toanasset
Speclt'idt)"'COndition, there appears to be growing agreement over the circumstances where
franchise biddingcanbepresumed tobe efficacious and where it isnot. (The fact that I restrict the
argument to local service airlines while they include trunk lines is perhaps noteworthy. but the
difference is mainly one ofdegree.)

27Railroad deregulation is anobvious candidate, See Chapter II. note 3,
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Whatever their origins, the cost of good intentions needs to be evaluated. The
comparative institutional approach to the study of economic organization is
precisely designed to do that.

This chapter examines the efficacy of franchise bidding schemes as an
alternative to regulation in the provision of public utility services in circum­
stances where there are nontrivial economies associated with monopoly sup­
ply. Granting that regulation is highly imperfect, assessed in terms of an
abstract ideal, what are the conditions under which franchise bidding is a
vastly superior solution to the supply of "traditional" public utility services?

Surely no one would dispute that the "correct way to view the problem
is one of selecting the best type of contract" (Dernsetz, 1968, p, 68), But one
also needs to be instructed on how to proceed, Although it may be possible to
disallow some contracting modes on static allocative efficiency grounds.P the
more interesting cases involve an examination of the efficiency properties of
alternative contracts executed under conditions of uncertainty, Contrary to
normal practice, attention to transactional detail is needed if the real issues are
to be exposed. Additionally, a check on the operational properties of abstract
contracting modes is usefully made by examining one or more actual cases in
which different modes are being employed.

Microanalytic assessments of the abstract contracting attributes of fran­
chise bidding yi~ld a mixed verdict. Where significant investments in durable
specific assets are required and contracts are subject to technological and
market uncertainties, franchise bidding in practice requires the progressive
elaboration of an administration apparatus that differs mainly in name rather
than in kind from that which is associated with the regulation that it is



1. The Record

analytic terms and discloses that, in practice, franchise bidding for CATV
(and presumably other public utility services) has many of the qualities of
regulation.

7. One of the most neglected areas in ordinances has been cnforcement. Mechanisms such
as arbitration, provision for leaseback, and the ability to seek court action will aid in
achieving the type of Cable system the community wants (p. 45).

lCity of Oakland, Ordinance No. 7989 C.M.S., June 19. 1969.
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On June 19, 1969, the Council of the City of Oakland. California, passed a
city ordinance that provided for the granting of community antenna television
franchises. The main features of the ordinance. for the purposes of this
appendix, were:?

I. The frachise award was to be nonexclusive.•
2. The franchise duration was not to exceed twenty years.
3. The City was authorized to terminate a franchisee for non­

compliance after thirty days' notice and a public hearing.
4. The franchisee was directed to supply a complete financial statement

to the City annually and the City was given the right to inspect the
franchisee's records.

5. The City had the right to acquire the CATV system at the cost of
reproduction.

6. The City Manager was authorized to adjust, settle, or compromise
any controversy that might arise among the City. the franchisee. or
subscribers. although aggrieved parties could appeal to the City
Council.

7. Failure to comply with time requirements of the franchise were
grounds for termination .

8. Inasmuch as failure to comply with time requirements would result
in damages that would be costly to assess, an automatic fine of
seven hundred and fifty dollars per day would be imposed for each
day beyond the three-year target completion date that the franchisee
took to install the system.

9. Any property of the franchisee that was abandoned in place would
become the property of the City.

10. A surety bond of one hundred thousand dollars was to be obtained
by the franchisee and renewed annually.

II. Property of the franchisee was to be subject to inspection by the
City.

12. The CATV system was to be installed and maintained in accordance
with the "highest and best accepted standards" of the industry.

The Oakland CATV Franchise
Bidding Experience

~------------

I It is also noteworthy that many of the franchising concerns reponed by the Cable Television
Information Center are consonant with those set, out in Section 3. Among the concerns and
recommendations of the CT[C are the following (CTIC. I972a):

I. The renewal period has proven to be a period of great pressure on the city, with the
cable operator often threatening to discontinue service immediately unless renewal is
promiscd (p. 16).

2. The franchising authority will ... want to include buyback provisions as pan of its
effort to insure continuity of service. The provision should include ... a method of
evaluation or termination (S. 4, p. 6).

3. (The] right of transfer should be limited at the initial stages of the systems' develop­
ment. and perhaps flatly forbidden before construction, to avoid trafficking in franchise
awards (p. 17).

4. Results of system performance and tests should be submitted periodically to ensure the
system's quality (p, 24).

5. (Day to day regulation involves] considering consumer complaints and passing on
requests for rate increases (p, 25).

6. Once a procedure has been developed for considering rate changes. the proposed
changes are to be measured against the standard of what is fair to the system and to the
subscribing public (p, 30).

APPENDIX

Although the case study reported below cannot claim to be representative, it
does reveal that many of the franchise concerns disscused in Chapter 13 are
not purely imaginary. I The study both indicates the importance of evaluating
proposals to scrap regulation in favor of market alternatives in more micro-

•
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1.1 Operationalizing the Bidding Process

3The dialogue period was described to me by Mark Leh, Assistant Manager of Electrical
Services of the Department of General Services,Oakland.

"City of Oakland, "Invitation to SubmitAmended Applications for a Community Antenna
Television System Franchise," April 30, 1970.

sThe $125,000 figure was built up in successive $25,000annual increments, starting with
zero in 1970and reaching $125,000 in 1975, thereafter to continue at this level.

6The four customer classes were: noncommercial housed in buildings with less than four
living units;noncommercial housed in multiple unitapartments, motels,hotels; commercial; and
special, including low-density users. The installation charge was $10 for noncommercial sub.
scribers housed in buildings with less than four living units.

The above constituted the basic legislative authority and ground rules. Rather,
however, than solicit bids immediately, the Department of General Services
engaged instead in a set of preliminary discussions with prospective fran­
chisees.> Simultaneously, community groups were requested to advise the

City on the types of services to be offered. The resulting dialogue was
intended to elicit information regarding cost, demand characteristics, tech­
nical capabilities, and so on, and would help define the "basic service,"
which would then be stipulated in the contract. Comparability among bids for
a standardized service would thereby be facilitated.

Ten months later, on April 30, 1970, the City of Oakland apprised five
applicants that the City would receive their amended applications to construct,
operate, and maintain a nonexclusive CATV system franchise within the
City. The main features, for the purposes of this appendix, of the invitation to
bid were:"

I. Two systems were to be provided:
a. System A, which is the basic system, would permit the subscriber to

receive the entire FM radio band plus twelve TV channels distributed as
follows: nine local off-the-air channels; one or more newly created local
origination channels; and one channel assigned to the City and School
District. Payment of a monthly charge of "X" plus connection charges
(see item 5 and 6, below) would permit the subscriber to receive System
A.

b. System B would provide special programming and other services. The mix
of programming and other services were left unspecified, however. The
charges for System B were to be determined later by the franchisee with
the approval of the City Council.

2. All areas within the city limits of the City of Oakland were to be served.
3. Franchise duration was set at fifteen years.
4. The franchisee was to make annual payments to tile City of.8 percent of

gross receipts or $125,000, whichever was greater.s
5. Connection charges for each of four customer classess were stipulated, and

thus common for all bidders. It was further stipulated that no additional fee
be charged to the subscriber for switches or converters needed to receive
System A.
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6. The basic bid consisted of designating the monthly fee "X," which would
be charged to each subscriber for the first TV and FM outlet connected in his
living unit, with an additional monthly charge of a.2X tl! be paid for each
additional outlet in his living unit. This would entitle the subscriber to
receive System A.

7. The franchisee was to provide the City and School District with certain free
connections and services, including studio facilities for originating program­
ming for up to twenty hours per week.

8. The system to be installed was to be a dual cable system, and each of the
cables was to be capable of carrying the equivalent of thirty-two video
channels. A series of minimum technical specifications concerning signal
quality, cable characteristics, installation methods, automatic controls, and
so forth were stipulated.

9. Service requirements were described in general terms. The details were to be
defined by the franchisee subject to Council approval.

10. The system was to be 25 percent complete within eighteen months of fran­
chise acceptance, with an additional 25 percent being completed in each
succeeding six-month period, so that the system would be fully completed in
three years.

II. Proposals to raise rates to subscribers could be submitted annually. (No
indexing or other criteria were offered in this connection.)

1.2 Bid Acceptance

Bids were n'tade on July I, 1970, the lowest being the bid of Focus Cable of
Oakland, Inc., which stipulated an "X" (see items I and 6, above) of $1.70
per month} The next lowest bid was by Cablecom-General of Northern
California, which set a rate of $3.48. 8 The Tele Promp Ter Corporation bid
was $5.95 (Libman, 1974, p. 34).

Focus Cable apprised the City at the time of its bid that TeleCommunica­
tions, Inc. of Denver, Colorado, whose participation had been vital to the
qualification of Focus as an applicant, had elected to withdraw from the Focus
Cable proposal.? Focus Cable reorganized the corporation under the laws of
California and included a copy of the Articles of Incorporation, dated July I,
1970, with its bid. Inasmuch as Focus had entered the lowest bid (by a factor
of two), was the only local bidder, and represented an ethnic minority, 10 the
City was reluctant to reject their bid for lack of financial capability and
technical qualifications. However, awarding the franchise to Focus plainly
~ hazards.

. 7Amended Ap li . fAP.JeB " p Icallon or a Franchise to Construct, Operate and Maintain a Community
~••.'::~~e,~~;~~ System within the City of Oakland submitted by FocusCable of Oakland,

'MemOrandum fro h C' .,m t e ityManager to theCityCouncil,datedSeptember 28, 1970, p. 3.
~1iOte:1. Supra.

, .l!!MiMWty grbup involvement' bl" .
respects is . I < m ca e-m ownership, employment, and programming

. - promment y reatured in the CATV lit t (CTIC 1972 13) Th FCCrequires cahle ope t t bli h I era ure , c, p. . e
ra ors 0 esta IS affinnative action plans (CTIC, 1972a, p. 34).
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Focus Cable and Tele Prompt Ter Corporation entered into a Subscrip­
tion Agreement on September 21, 1970, in anticipation of being awarded the

"Leller from Leonard Tow, Vice President of Tele Promp Ter, Inc.. to Harold Farrow of
I'ocus Cable. dated July 16. 1970.

12Thc rateon System B was not included in the original bid but was 10 be negotiated later.
As things worked out. and probably ought to havebeenanticipated, most subscribers elected to
receive SystemB-at a considerably higher rate than System A.

I.'Lelter from Focus Cable to the City Manager of Oakland. datedJuly 21. 1970.

I4Stock Transfer Restriction andPurchase Agreement, datedSeptember 21. 1970. Appendix
A to focus Cableof Oakland. Inc.. Subscription Agreement.

15See note 8 supra.
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A rate for System B of $4.45 per month was requested by Focus Cable on
March 10, 1971, and was approved on March II, 1971.21 The combined rate
for System A and System B thus came to $6.1-5 per month.

Construction, which was due 10 be completed on December 28, 1973,
did not go as quickly as the franchise specifications called for, fewer house­
holds subscribed to the service than anticipated, and costs escalated. Focus
Cable appealed to the City to renegotiate the terms of the franchise. A reduc­
tion in the penalty period and the penalty fcc was sought; a stretch-out of the
construction period was requested; and a downgrading of the cable require­
ment was proposed. The Staff of the Office of General Services summarized
the requested changes as follows:

Focus is requesting that: further construction be limited to a dual trunk/single
feeder cable configuration; a two-year construction extension be granted; only
90% of the households be served at the end of the two years with the remaining
10% to be served only under specified conditions; activation of the dual cable
system be deferred until adequate demand develops; damage payments for con-

'lISee SubSCription Agreement, note 14 supra. p. 2.
'7/bid .. p. 12.

18See note 14 supra. p. 6.

WCity of Oakland Ordinance No. 8246 C.M.S.. November 10. 1970.

20Statement from Leonard Tow, Treasurer. Focus Cable of Oakland. to City of Oakland.
dated December 23, t970.

210akland City Council Resolution No. 51477 C.M.S.. Dated March II. 1971.

1.3 Execution of the Franchise

franchise. Two hundred shares at ten dollars per share were to be paid for by

the organizers of Focus. 16 Additionally, the Agreement provided:
I

The Corporation shall purchase equipment and products trom TPT [Tele Promp
Ter] for use in its business in preference to other sources to the extent at the
quality and workmanship of such equipment and products arc comparable to sue
other sources. If TPT shall sell any such equipment or products to the Corpora­
tion, the price [0 be charged shall not exceed an amount which would be reasona­
bly comparable to the charge for like equipment and p.roducts If obtained from an
independent supplier dealing on an arm's length basis. I?

The Subscription Agreement also set out the Tele Promp Ter option to acquire
an 80 percent ownership position at an option price per share of $1~.18 The
purchase of eight hundred shares at ten dollars per share would t~us give Tele
Promp Ter an 80 percent ownership position for an outlay of eight thousand

dollars.
The Council of the City of Oakland awarded the CATV franchise to

Focus Cable on November 10, 1970. 19 Focus Cable accepted the franchise on

December 23, 1970. 20
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It appeared that these were greatly mitigated when Tele Promp Ter
Corporation proposed on July 16, 1970; to enter into a joint venture with
Focus Cable to construct and develop the Oakland franchise. As a part of the
joint venture, Tele Promp Ter agreed to provide all needed financing for the
project.UtWhy Tele Promp Ter was prepared to do this at a monthly charge
less than 30 percent of its own bid was not disclosed. Presumably, however,
the prospect of earning substantial returns on System B was a contributing
factor. 12 Focus Cable advised the City of Oakland, in a letter dated July 21,
1970, that' 'the proposed financing of Focus by Tele Promp Ter can and will
provide the ideal marriage of local investors, CATV expertise, and over-all
financial strength to best develop the CATV franchise in Oakland." 13 The
Focus contribution to this ideal marriage was its local investor attributes.

The agreement between Focus and Telc Promp Ter provided that each
should have equal ownership at the outset but that Tele Promp Ter would
convert this to a majority interest immediately and could exercise options after
the first year which gave it ownership of 80 percent of the capital stock
outstanding. 14 The joining of Tele Promp Ter with Focus was thought to
warrant completing the negotiations. A report to the City Council from the
City Manager and the City Attorney, dated September 28, 1970, concluded as
follows: 15

Part of the concept of Systems A and B in the specifications was, by competitive
applications, to obtain a nile sufficiently low on System A which would encour­
age the early development of System B. It is staff opinion that the low rate
submitted by Focus would motivate such a development. Also, the low rate will
assure the widest utilization of System A by families of all economic means.

Focus is the applicant which has submitted ihe lowest basic monthly subscrib­
er rate. The question has been raised as to whether Focus meets the specifications
due to changes in its organization. From a legal standpoint, the organizational
change does not disqualify Focus from further Council consideration. It is staff
opinion that the proposed agreements between Focus and Tele Promp Ter, with
the additional guarantees by Tele Promp Ter, will result in a useful combination
of initial local respresentation with one of the largest and best qualified CATV
firms in the United States.



22Inter-Office Letter from Office of General Services to Office of the City Manager. dated
April 5, 1974, p. I.

23/bid.. attachment, p. 4.

24/bid.. attachment, p. 5.

25/bid.. attachment, p. 5.

26/bid.. attachment, p. 8.

27/bid.• attachment, p. 8.
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service (now designated AlB) would receive 12 channels on System A and 18
channels on System B.28 Also, the Staff was agreeable to the proposal that a
construction extension of two years be granted and that only 90 percent rather
than 100 percent coverage be attempted.F? Additionally, the Sfaff recom­
mended that Focus pay the City $240,000 for lost revenues, due to the delay,
during the period 1973 to 1976 and that any delays beyond December 1976be
assessed at the rate of $250 rather than $750 per day. 30 Finally, the Staff
recommended that the monthly rate for the initial System A connection re­
main at $1.70 and that the initial System B connection remain at $4.45 (so
that System AlB remained at $6.15), but that the monthly rate on additional
outlets for System A be increased from $.34 to $1.70 and that the rate for
additional System B outlets be set at $3.00. 3 1

.

The "compromise" that finally emerged and was approved by CIty
Council had the following provisions.V (1) A shift from the dual to a single
cable system was permitted with the understanding that a~ditional trans~is­

sion capacity would be put in place within one year after It .was ascertained
that the "additional transmission capacity will attract sufficient revenues to
provide a per annum rate-of-return on the gross inv~st",le.nt required, ~ver a
IO-year period, equivalent to ten percent. "33 (2) The minimum franchise fee
was increased by $25,000 in 1974 and each year thereafter. (3) Dam~ges were
assessed at the rate of $250 per day from December 18, 1973, until the first
reading of the amended franchise-which resulted in a penalty of $36,000-:­
rather than $750 per day for the entire period from December 18, 1973, until
system completion-a penalty which would have been greater by a factor of
20 or more and which might have precipitated bankruptcy. (4) A deferred
construction schedule was approved. Finally, (5) the monthly rate on addi­
tional connections was increased from $.34 to $1.70 per month on System A
and was set at $3.00 per month on System B.

The City passed an ordinance on May 30, 1974, to reflect most of those
changes.>' Attorneys for Focus forwarded Letters of Acceptance by Focus
and Tele Promp Ter on June 14, 1974, and sent a check from Tele Promp Ter
Corporation made payable to the City of Oakland in the amount of $36,000.

28/bid.. attachment, pp. to-II.

29/bid.• attachment, pp. 8-9.

30/bid.• attachment. pp. 11-12.

31/bid.. attachment, pp. 12-13.

3~Memorandum from Office of General Services to Office of City Manager summarizing
actions taken by the City Council at work sessions concerning Focus Cable. dated April 22, 1974.

33Ibid.• attachment I.

34Cityof Oakland, Ordinance No. 9018 C.M.S., Amending Ordinance No. 8246 C.M.S.,
and Ordinance No. 7989 C.M.S., Relating to the Community Antenna Television System Fran­
chise. dated May 30.1974. The only significant exceptions from the compromise described in the
text are the following: The additional connection rate for System B was set at $1.30 per month,
and it was stipulated that System B should provide not less than 18 video channels.
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struction delays be waived; rates of $1.70 for basic services and $6.15 for
extended services continue but that additional set rates be increased; extended
service subscribers be reduced from 38 to 30 channels; and that reductions be
made in the city and school spectrum allocations. 22

The Staff then considered four alternatives: (1) insist that the terms of the
original franchise be met; (2) negotiate a revised agreement with Focus; and
terminate the franchise, in which event (3) proposals from other commercial
cable operators would be invited, or (4) shift the franchise to public
ownership. The first was rejected because it would require great effort by the
City "to obtain a satisfactory result from a recalcitrant operator. Citizen
complaints about service will proliferate and require enormous effort to re­
solve. Litigation may result. "23 The third was rejected because other oper­
ators were thought unlikely to provide any more than the "minimum require­
ments of the 1972 Cable Television Report and Order"- "28-Channel
capacity, some two-way capacity, three channels for local use, and 'signifi­
cant' local programming"-offerings which were characterized as "signifl­
candy less than would be provided by Focus' recommended plant revi­
sions. "24 Furthermore, public ownership was rejected for philosophical and
financial reasons.P The second alternative, which the Staff characterized as
the compromise solution, was accordingly proposed.P?

In the course of reviewing Focus Cable's problems, the Staff reported
that Focus claimed to have invested $12,600,000 to date and that Focus
estimated that this would increase to $21,400,000 if the dual system were to
be completed. The Staff disputed these figures and offered its own estimate of
$18,684,000 as the completed capital cost of the dual system. The original
Focus estimate, by contrast, was $11,753,000. The Staff attributed the in­
crease over the initial estimate to "possible mismanagement of construction
activities; inflation, which was compounded by Focus's not meeting the origi­
nal construction schedule; and an underestimate by Focus of the mileage and
unit eosts necessary to build the Oakland system. ' '27

Since 437 miles, or 55 percent of the system, were already completed
and furnished with dual cable, the Staff recommended that the system be
completed as a dual cable system. The second cable, however, would not be
energized until a later date. Since only the one cable was to be energized, a
reduction of channel capacity on System B resulted, and a reduction of city
and school spectrum allocations was proposed. The subscriber to the extended



2.1 Initial Award

2. An Evaluation
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treated as a futuristic service and, except for capacity requirements, was left
relatively undefined) in both quality and price respects may well ha~e contrib­
uted to "adventurous" bidding on the part of Focus. Trafficking 10 the
franchise award quickly ensued.. . . I.

To have regarded System A, which essentially supplies Improved off-
the-air signals. as the "basic system" was misguided. Over 90.~ercent o~he

subscribers took the combined AlB service. although the addltl.on.al serv~

thereby obtained was relatively mundane (mainly thc import of distant. sig­
nals). The rate on the combined service. however. was three-and-a-half times
as great as the basic System A service. Surely a more careful effort to assess
subscriber preferences atthc outset would have revealed that System A lacke.d
appeal. Indeed. inasmuch as most of the prospecti~e .fral~~~isees were expert­
enced in supplying CATV services in other areas, It IS difficult to understand
the preoccupation with System A services during the extended precontract
discussion between the franchisor and the prospective franchisees. The pos­
sibility that the Staff was gullible and deliberately misled during these prc­
contract discussions cannot be dismissed.?"

Whatever the case-givcn the demand and technological uncertainties
associated with CATV (CTIC, 1972c, pp. 5. 12) and the complexity of the
service, in quality and product mix respects-reducing the award criterion to
the lowest bid price for System A resulted in a strained and perhaps bogus

competiton. -UOt\

2.2 txecutiol1 Difficulties

40As Posner surmised, it is hazardous to permit a public agency by itself to declare subscrib­
er preferences for service.

a. PRICE-COST RELATIONS

Whether the Focus bid of $1.70 per month for System A can he regarded
as close to "pcr unit production cost" is doubtful in view ofthe following
factors: (I) The disparity among bid prices raises a question as to whether an
economically meaningful competition was conducted; (2) System 8 pnces.
which appear to be the more relevant dimension, were negotiated subsequent
to the bidding competition; and (3) true cost levels are difficult to ascertain­
partly because the vertically integrated supply relation obscures them, partly
because inflation rates during the construction period have been abnormally
high. and partly because the Staff lacks an auditing capabil.ity. What is evi­
dent is that Focus and the Staff of the Office of General Services are, together
with the City Council, involved in a long-term bargaining relationship over
prices and costs in which political interests, bureaucratic interests, and fran­
chise viability all playa role.
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Focus Cable filed a progress report on November 15, 1974, which
showed that II, 131 subscribers were connected. Of those, 770 took the basic
service at $1.70 per month (of which 206 had additional outlets), and 10,361
had the extended service at $6.15 per month (of which 974 had additional
outlets). That represented an overall penetration rate of 36 percent.P The
Office of General Services recommended that Cable Dynamics. Inc. of Bur­
lingame, California. be retained as consultants to "devise and perform tests to
establish the degree of compliance" with technical requirements of the fran­
chise.36 Cable Dynamics estimated that the costs from Autumn 1974 to June
1976 would be approximately $10.750.37 Focus agreed to reimburse the City
for these costs up to an amount not to exceed $I0,750.3ll

The franchising procedures employed by the City of Oakland, especially at
the initial reward stage, are not without merit. As compared, for example,
with those in New York City. which awarded noncompetitive, twenty-year
contracts to Manhattan Cable TV and to Tele Promp Ter to supply CATV in
Manhattan.J? the Oakland exercise had the appearance of a genuine bidding
competition. Franchise specifications were standardized and, with respect to
System A at least, carefully described. Bidding competition in terms of a
simple promise to sell cheaply (by designating the value "X" at which Sys­
tem A services would be supplied) was thereby facilitated. However, numer-­
ous problems, many of which were anticipated in the discussion of incomplete
long-term costracts, developed. Thus, consider each of the previously de­
scribed disabilities which sometimes infect franchise awards: (I) the ar­
tificiality or obscurity of the initial award criterion; (2) the development of
execution problems in price-cost, other performance, and political respects;
and (3) the absence of bidding parity at the contract renewal interval.

J~Allachment 10City of Oakland Inter-Office Letter from Office of General Services to City
Manager. dated November 20, 1974.

J6Lcller. ibid.. p. 2.

37Attachment to letter. ibid.

3HLener. see Note 25 supra. p. 2.

3WeM' York Times, July 29, 1970. p. I.

Awarding the franchise on the basis of the lowest bid of "X" to supply
System A service simplified the award criterion, but the promise to supply
cheaply proved to be specious. The lack of attention to System B (which was



C. POLITICS

2.3 Frictionless Takeover or Transfer

Although the enabling ordinance provided for buying up of the plant and
equipment of the franchisee, the City was plainly not prepared to upset the
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bribingpublic officials in Trenton, New Jersey. to secure their votes. Pol~tics appears also to have
been a decisive factor in the award of CATV franchises in New York City. (See note 39 supra.y
Whether this holds for CATV awards in large cities more generally is uncertain. The incidence of
corruption with respect to franchise awards for other types of services is also an open question.

44lndeed they did arise. Witness that the completed system estimate by Focus exceeded the
Staffs estimate by almost three million dollars. Note also that it is ill-advised to permit the
franChisee to become affiliated with a firm that supplies equipment and products for the construc­
tion of the plant. The risk here is that the procurement costs of these items will be overstated.
therebyto build up the rate base of the franchisee and improve its bargain~ng position ~u~ng rate
negotiations. Despite claims that equipment will be procured on competitrve terms, this IS costly
to check and violations are difficult to prove conclusively. The Oakland Staff suspects unwar­
ranted equipment cost escalation in the estimates by Focus of plant valuation. but admits that it
has no definitive proof.

.. aJ award. The reasons appear to be that incumbents are strategically
ongm .. . I'"
positioned to bargain-both in t~rms of ~erv~ce mterruptIOn.s and the mgating
and other expenses which franchise termmatIo~ would entaIi-~nd, relatedly,
because franchising agencies lack resolve. This lack of resolution ap~ars to
be attributable to the reward structure in bureaus. Unable to appropnate the
gains that reassignment of the franchise .~ould prospe~tiv~!y yield and unwill­
ing to concede error, the bureaus favor accommodation whenever conti\t
execution difficulties appear.

The interruptions and expenses which franchise te~ination would expe­
rience are presumably explained. in part at least, by physical and hum~n asset
problems of the kinds discussed in Section 3. Ab~ent rules for. valuing the
CATV plant and equipment that are at once rational, una~blguous: a~~

inexpensive to employ, physical asset valuation problems predictably anse.
Inasmuch as such rules had not been devised (and, realistically. perhaps could
not have been devised) for the Oakland franchise. litigation expenses and
delays would attend any effort to take over the physica! plant in question.

The risk of service interruptions and related malfunctions would be com­
pounded if the human assets ass~c~ated wi.th. the fran~hise ~ad acquired, in a
learning-by-doing process, nontrivial task idiosyncrasies. Glve~ t.hatthe St.a:f
lacked qualifications in the CATV area and was evidently unwilling to solicit
bids from other experienced CATV operators (possibly because the Staff was
unwilling to accept the risk of embarrassment should the new operator also
prove to be deficient), the transfer of human assets ~ould.need to .be worked
out if City ownership were to be attempted. The mcentive to displace the
original franchisee would be attenuated to the extent that a frictionless transfer
of such human assets could not be anticipated.

The upshot is that, good intentions to the contrary notwithstandin~,

unassistedfranchise bidding for CATV conducted and executed under condi­
tions of uncertainty has dubious properties. The franchising authority.that
assumes an accommodating posture is merely legitimating monopoly, while a
concerted effort to exercise control requires the agency to adopt a regulatory
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b. OTHER PERFORMANCE ATTRIBUTES

The stipulation that the CATV system be installed and maintained in
accordance with the "highest and best accepted standards" of the industry
coupled with technical specifications did not yield a well-defined quality
outcorne.v' Sufficient customer complaints over quality have been registered
with the Staff of the Office of General Services'S that the Staff, unable itself
to assess the quality of service, has arranged for a consultant to test the degree
of compliance of service with technical requirements.

Whether the winning bid by Focus involved "buying in" is uncertain.
An inference that buying in did occur is supported by the following considera­
tions. (I) The next lowest bid was double the Focus bid, while the Tele Promp
Ter bid was more than triple the Focus bid. (2) The timing and nature of the
Focus reorganization suggest a foot-in-the-door strategy-a-the object being
that, once in, the franchising authority would be inclined to work with Focus
and its affiliates in an accommodating manner. (3) Focus's local bidder status
was affirmatively regarded by the franchising authority and evidently sup­
ported polincking.s> Finally, (4) the extensive renegotiations undertaken by
Focus, with evident success-the Staff acceded to most of Focus's requests
and the City Council approved a "compromise" in which energizing of the
second cable was deferred (with a cutback in System B services to eighteen
channels); the annual franchising fee was increased slightly; damages were
reduced drastically; construction deadlines were extended; and rates on addi­
tional System A and B connections were increased-reinforce this judgment.

41Partly this may be because "[a]n initial high signal quality may, over time, slowly
degrade, 10 the point where the signal quality is not acceptable" (CTlC, 1973, p. 9); partly it is
that signal quality is multidimensional and varies with the capability of the system to receive off­
air and microwave signal as well as headend and cable attributes (CTIC, 1973. pp. 19-24).

42The existence of customer complaints regarding quality of service was disclosed in an
interview with Mark Leh (see note 8 supra).

43Libman (1974) reports that the award of the Oakland CATV franchise to the Focus group.
despite its .lack of expertise and adequate financing. and the subsequent implementation of the
franchise appear to have been influenced by political considerations. A more spectacular and
unambiguous case is afforded by the CATV competition in Johnstown. Pennsylvania. where
Irving Kahn. the former chief executive and chairman of Tele Promp Ter, the nation's largest
operator of cable TV, was tried and convicted of bribery and perjury. Kahn has also admitted



364 Tun ECO!"OMIC (NSTlTL:T10NS O~ CAPITALISM

posture. The purported dichotomy between . 'regulatory controls" on the one
hand and "natural economic forces" on the other is accordingly strained. It
confuses the issues to characterize market solutions as "natural" where these
are actually supported by an administrative apparatus of considerable com­
plexity.:"

45Posner employs this dichotomy in his 1969discussion of natural monopoly, in which he
urges that . 'even in markets where efficiency dictates monopoly we might do better to allow
natural economic forces to determine business conduct and performance subject only to the
constraints of antitrust policy" (1969, p. 549). He declines. however. to handle the CATV issue
in this way but instead favors the market assisted bidding scheme described in section 3. the
administrative problems associated with which arc formidable.

CHAPTER 14

Antitrust Enforcement

\

Antitrust enforcement has been massively reshaped in the past twenty years.
Much of that is a result of persistent economic criticism that has its origins in
received microtheory. "The demise of the leverage theory of tie-ins is an

illustration (Posner, 1979, p. 929). Some reforms are attributable to a grow­

ing appreciation for transaction costs. Public policy toward firm and market
organization is unavoidably transformed as the concept of the firm as a gover­
nance structure takes hold and by efforts to assess complex contracts in a

comparative institutional way.
Transformations of public policy toward mergers are described in section

I. Nonstandard contracting reforms are discussed in section 2. Some of the

novel and difficult issues of analysis and enforcement posed by strategic

behavior are addressed in sections 3 and 4. Concluding remarks follow.

1. Merger Policy

Changes in public policy toward vertical and conglomerate mergers have been

described in Chapters 4 and II. They do not require repeating here. The

Proposition that public policy toward mergers had undergone significant

transformation is difficult to appreciate, however, without a statement of
specifics. I attempt to give some background here.
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1.1 The 1960s

. J~e peri~ 1.950-70 has been described by Coase as the applied price theory era in
Indus.tnal orgarnzanon. Theleading textswere preoccupied with "the study of pricing andoutput
policies of firms, especially inoligopolistic situations (often called a study of market structure)"
(Coase, 1972, p. 62). The finn, for those purposes, was essentially viewed as a production
function.

21n re Foremost Dairies, lnc., 60 F.T.C. 944, 1084 (1962), emphasis added.
3Quoted from Bork (1978, p. 254).
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The reforms of antitrust enforcement in the 1970s had their origins in critiques

of the 1960s. Those include (1) the insistence of the "Chicago School" that

antitrust issues be studied through the lens of price theory; (2) related critiques

of the entry barrier approach; (3) application of the partial equilibrium welfare

1.2 Subsequent Developments

This upside-down assessment of economies was bound to change, and it

did-but not before Justice Stewart, in a dissenting opinion in 1966, recorded

that the "sole consistency that I can find is that in [merger] litigation under

Section 7, the Government always wins."?

The emphasis on entry barriers and the low regard accorded to econo-

. [so appear in the Supreme Court's opinion. Thus the Court observed
mies a
that Procter's acquisition of Clorox may

... have the tendency of raising the barriers to new entry, The major com­
petitive weapon in the successful.marketing of bleach is a~ve~isin~: Clorox w~s

limited in this area by its relatively small budget and ItS inability to obtain
substantial discount'S. By contrast, Procter's budget was much larger; and, al­
though it would not devote its entire budget to advertising Clorox, it could divert
a large portion to meet the short-term threat of a new entrant. Procter would be
able to use its volume discounts to advantage in advertising Clorox. Thus, a new
entrant would be much more reluctant to face the giant Procter than it would have
been to face the smaller Clorox.

Possible economies cannot be used as a defense to illel;ality.4

The low opinion and perverse regard for economies went so far that

beleaguered respondents disclaimed efficiency gains. Thus Procter & Gamble

insisted that its acquisition of Clorox was unobjectionable because the govern­

ment was unable definitively to establish that any efficiencies would result:

4Federal Trade Commission v. Procter & Gamble Co., 386 U.S. 568, 574(1967).

sThe disclaimer of efficiencies appeared in Procter & Gamble's briefas Respondent in the
Clorox litigation. See Fisher and Lande (1983, p. 1582, n. 5).

6United States v . Von's Grocery Co., 384U.S. 270,301 (1966) (Stewart, J., dissenting),

[The Government is unable to prove) any advantages in the procurement or price
of raw materials or in the acquisition or use of needed manufacturing facilities or
in the purchase of bottles or in freight costs.... [T)here is no proof of any
savings in any aspect of manufacturing. There is no proof that any additional
manufacturing facilities would be usable for the production of Clorox. There is
no proof that any combination of manufacturing facilities would effect any
savings, even if such combination were feasiblc.>
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The 1960s was the era when market power analysis nourished. Partly that was

due to recent theoretical, empirical, and policy studies in which the impor­

tance of barriers to entry was featured. But it was also because antitrust

economics was sorely lacking in two other respects. First, there was a general

undervaluation of the social benefits of efficiency. Second, there was a wide­

spread tendency to regard efficiency very narrowly-mainly in technological

terms. An awareness of transaction costs, much less a sensitivity to the

importance of economizing thereon, had scarcely surfaced. Instead, the fi~

was held to be a production function to which a profit maximization objective

had been assigned. I The efficient boundaries of firms were thought to be

determined by technology. Accordingly, efforts to reconfigure firm and mar­

ket structures that violated those "natural" boundarie's were believed to have
market power origins.

The prevailing state of affairs is indicated by the Federal Trade Commis­

sion's opinion in Foremost Dairies, where the Commission ventured the view

that necessary proof of violation of Section 7 "consists of types of evidence

showing that the acquiring firm possesses significant power in some markets

or that its over-all organization gives it a decisive advantage in efficiency over

its smaller rivals."? Although Donald Turner, among others, was quick to

label that as bad law and bad economics (1965, p. 1324), in that it protects

competitors rather than promoting the welfare benefits of competition, the

Commission carried its reasoning forward in Procter & Gamble and linked it
with barriers to entry in the following way:

Instressing as .we have the importance of advantages of scale as a factor height­
emn~ the. barners to new entry into the liquid bleach industry, we reject, as
SpeCIOUS m law and unfounded in fact, the argument that the Commission ought
not, ': the sake of protecting the "inefficient" small firms in the industry,
proscnbe a merger so productive of "efficiencies." The short answer to this
argument is that, in a proceeding under Section 7, economic efficiency or any
other social benefit resulting from a merger is pertinent only insofar as it may
tend to promote or retard the vigor of competition.3



economics model to assess the tradeoffs between market power and efficien­
cy; and (4) a reformulation of the theory' of the modern corporation whereby
.transaction cost economizing considerations were brought to the fore. An
additional contributing factor was the reorganization of the economics staff of

the Antitrust Division. Whereas previously the staff economists were used
almost exclusively to support the legal staff in the preparation and litigation
of cases, it was now asked to assess the economic merits of cases before they
were filed.

The Chicago School approach has been set out by Richard Posner ( 1979)
elsewhere. Although it is possible to quibble with Posner's rendition of Har­
vard versus Chicago (as these were viewed in the 1960s), it is nevertheless
clear that the leverage theory approach to nonstandard contracting has pro­
gressively given way to the price discrimination interpretation favored by
Aaron Director (and his students and colleagues).

The preoccupation of merger policy with entry barriers was also crit­
icized by Chicago. Objectives of two kinds were registered. The first held that
the basic entry barrier model, as set out by Bain (1956) and elaborated by
Franco Modigliani (1958), purported to be but did not qualify as an oligopoly
model. As Stigler put it, the entry barrier models solved the oligopoly prob­
lems by murder: "The ability of the oligopolists to agree upon and police the
limit price is apparently independent of the sizes and numbers of oligopolists"
(1968, p. 21). Put differently, the model did not address itself to the mechan­
ics by which collective action was realized. Instead, it simply assumed that
the requisite coordination to effect a limit price result would appear. As
discussed below, recent models in the entry barrier tradition have avoided that
problem by explicitly casting the analysis in a "sitting monopolist"/duopoly
framework. Addressing the issues of entry in this more limited context has
analytical advantages, but applications outside of the dominant firm context
are appropriate only upon a showing that the necessary preconditions to effect
oligopolistic coordination are satisfied.

The other objection to entry barrier analysis relates to public policy
misuses of entry barrier reasoning. That the condition of entry is impeded is
neither here nor there if no superior structural configuration-expressed in
welfare terms-can be described. However obvious that may be on reflec­
tion, it was not always the case. Rather, there was a widespread tendency to
regard barriers of all kinds as contrary to the social interest. But as Robert
Bork has put it, "The question for antitrust is whether there exist artificial

entry barriers. These must be barriers that are not forms of superior efficiency
and which yet prevent the forces of the market ... from operating to erode
market positions not based on efficiency" (1978, p. 311; emphasis added).

The distinction between remediable and irremediable entry impediments
becomes the focus of attention. Little useful public policy purpose IS

rhusid . nd a considerable risk of public policy mischief results, when condi­
serve . a ..'
'. f an irremediable kind are brought under fire. MIstaken treatment oftlOns 0 .

'. of scale illustrates what is at stake. Thus suppose that economieseconomIes. .
of seale exist and that the market is of sufficient size to support the larger of

two technologies. Since superior outcomes will be attribu.table to .the less
efficient technology only in very unusual conditions, net SOCial benefl.ts ought
presumably to be attributed to the scale economy conditions. To describe s.uch

ies as "barriers to entry" however does not invite that conclusion:economl. . . , ,
to the contrary, mistaken welfare judgments are encouraged.. .

That efficiency benefits were held in such low regard III the 1960s IS

partly explained by the widespread opinion that, as between two structural
alternatives-one of which simultaneously presents greater market power and
greater efficiency than the other-the more competitiv~ structure .is invariably
to be preferred. That view was supported by the implicit assumption t~at ev.en
small anticompetitive effects would surely swamp efficiency benefits III aITlV­
ing at a net valuation. The FTC opinion that "economic efficiency or any
other social benefit [is] pertinent only insofar as it may tend to promote or
retard the vigor of competition"7-where competition is defined in structural

terms-is a clear indication of such thinking.
Application of the basic partial equilibrium welfare economics model to

an assessment of market power versus economies tradeoffs disclosed that to
sacrifice economies for reduced market power came at a high cost (William­
son, 1968). Although the merits of that framework remain open to dispute
(Posner. 1975, p. 821). the general approach. if not the framework itself, has
since been employed by others. Bain was among the first to acknowledge the
merits of an economics defense in assessing mergers (1968, p. 658). Wesley
Liebelcr (1978), Robert Bork (1978), and Timothy Muris (1979) have all
made extensive use of the partial equilibrium tradeoff model in their insis­
tence that antitrust enforcement that proceeds heedless of tradeoffs is unin­
formed and contrary to the social interest.

A common argument against tradeoff analysis is that the courts are
poody suited to assess economic evidence and arguments of this kind (Bork ,
1918). In fact, however. a simple sensitivity to the merits of economies is
sufficient to avoid the inverted reasoning of Foremost Dairies. And although
,ertersofthe Schwinn kind are avoided only upon recognizing that economies
CllJltake transaction cost as well as technological forms. the mistakes of the
"inhospitality tradition" also become less likely once that step has been

7See note 3 supra.
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2. Nonstandard Contracting

8Although J would not encourage that a full-blown economies defense be presented and
actively contested in a court if the Department decides to challenge a merger and the case is
brought to trial, permitting the respondent to present economics to the court as part of its rationale
for a merger could have salutory effects. That proposal, and some of the complications that attend
it, arc discussed elsewhere (Williamson. 1968. pp. 113-14. and 1977. pp. 727-29).

9See the text at note 9 in Chapter I. where a bold statement of the inhospitality position is

advanced.

The inhospitality tradition to which I referred earlier? held that nonstandard
modes of contracting were presumptively anticompetitive. The argument,
moreover, was very sweeping. No effort was made to delimit applications to a
subset of activity where the anticompetitive concerns were thought to be
especially severe. Rather, customer, territorial, and related contract restraints
were held to be presumptively unlawful, without qualification.

That policy position was based on two lines of argument. The affirmative
argument was that rivals, distributors, customers, and so on are somehow
"disadvantaged" when nonstandard contracting is employed. That was but-
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tressed by the view that true economies take a technological form, hence are
fully realized within firms. Since there is nothing to be gained by introducing
nonstandard terms into market-mediated exchange, the use of contract re­
straints was presumed to have anticompetitive purpose and affect.

Both lines of argument are related and mistaken. The notion that all
relevanteconomies have technological origins is the more obviously mistaken
of the two. At best it is a convenient fiction, as is surely evident from the
contracting schema in Chapter I (to which reference has been made repeat-

edly throughout the book). ---------------
To prohibit contract restraints for trades that are supported by specific

investments is to insist, in effect, that all k > 0 contracts be of a node B kind.
That is patently inefficient in circumstances where effective contractual safe­
guards of a node C kind can be fashioned. It bears repeating, moreover, that
price and governance structure are determined simultaneously, in an inter­
nally consistent relation to each other.

That last introduces contracting in its entirety considerations. It is easy to
conclude, upon examining a contract at a point in time, that one of the parties
to the exchange is disadvantaged by the restraint-in the sense that the re­
strained party would behave differently if the restraint were removed. Thus
franchisees would frequently exercise the option to buy supplies (product;
replacement parts) from unauthorized suppliers if it were permitted. That
supposedly demonstrates that manufacturer insistence that purchases be made
only from authorized suppliers is one-sided and anticompetitive.

Such a myopic conception fails to recognize that the terms under which
the original franchise was struck reflect the associated restraints. It is under- .
standably attractive to have your cake (low price) and eat it too (no re­
strictions). But both the theory and the practice of contract preclude that.

The Schwinn case, which was argued in 1966 and decided in 1967,
~flects those confusiops, The main arguments and their premises are exam­
medin section 6 of Chapter 4. With one exception, they will not be repeated
here. Consider, however, the government's views on vertical integration
versus vertical restraints- "a rule that treats manufacturers who assume the
~.ibution .function themselves more leniently than those who impose re­
~.on .lOdependent distributors merely reflects the fact that, although
~t1on 10 distribution sometimes benefits the economy by leading to cost
.",,~,agree",le~ts to maintain resale prices or to impose territorial re­
~ of unlimIted duration or outlet limitations of the type involved here
- never been shown t d .

. 0 pro uce comparable economies." 10 The clear
preferencefor Internal ove k . . . .
·•.·.L. r mar et modes of orgamzauon IS consonant WIth the
'h'j~f fo the

(",,7). r United States at 58. United Stares v. Arnold, Schwinn & Co.. 388 U.S. 365
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taken. The upside-down assessment of economies in the 1960s appears thor­
oughly to have been vanquished by the economies as, an antitrust defense
literature (Fisher and Lande, 1983).

Indeed, not only are economies no longer regarded as an anticompetitive
feature, but the 1984 Merger Guidelines of the Department of Justice ex­
pressly declare that "some mergers that the Department otherwise might
challenge may be reasonably necessary to achieve significant net efficiencies.
If the parties to the merger establish by clear and convincing evidence that a
merger will achieve such efficiencies, the Department will consider those
efficiencies in deciding to challenge the merger" (U.S. Department of Jus­
tice, 1984, Sec. 3.5). In effect, firms that are proposing a merger are now
invited to present evidence of efficiencies as support for the merger-rather
than suppress such evidence (the market power standard) or deny that any
efficiencies exist (the perverse condition to which merger enforcement had
fallen in the 1960s). Economies of both technological and transaction cost
kinds will be entertained (Sec. 3.5 and 4.24).

Although such an approach to merger enforcement accords what some
may regard as excessive discretion to an administrative branch of the govern­
ment, there are no costless choices. Only time will tell whether the lawyers
and economists in the Antitrust Division will be able to sort real from con­
trived claims of efficiency and thus permit the merger statutes to be enforced
with net social gains. I am nevertheless cautiously optimistic of such a result."



then prevailing preoccupation with technological features and the correspond-
ing disregard for transaction costs. .

That orientation did not withstand subsequent criticism. The mistaken
reasoning of Schwinn was corrected only a decade later when the Supreme
Court decided the GTE-Sylwmia case. The Court heldthat

[vertical] restrictions. in varying forms, arc widely used in our free market

economy. IMoreover, while] there is substantial scholarly opinion and judicial

authority supporting their economic utility, Itjhcrc is relatively little authority to

the contrary, Certainly there has been no showing in this case, either generally or

with respcctto Sylvania's agreement, that vertical restrictions have or arc likelv

to have a "pernicious effect on competition" or that they "lack ... any

redeeming virtue." ... Accordingly, we conclude that the per se rule in
Schwinn must be overruled. r!

The intellectual basis for assessing the merits of alternative modes of organi­
zation evidently experienced substantial changes in the ten-year interval be­
tween those two opinions. Public policy was transformed as a consequence. 12

Subsequent revisions in public policy toward price discrimination, franchise
restrictions, reciprocity, basing point systems, block booking, and the like are
also to be anticipated if recent scholarship on those matters is equally
persuasive. 13

Lest the affirmative case for vertical restrictions become the new
orthodoxy, however, it should not be concluded that such restrictions are
unproblematic. For one thing, there is the usual caveat that vertical re­
strictions can be and sometimes are used to support horizontal cartels. Resale
price maintenance. for example, can serve dealer cartel purposes; and vertical
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The study of strategic behavior-by which I mean efforts by established firms
to take up advance positions in relation to actual or potentiat rivals and/or to
respond punitively to new rivalry-is enormously complex. The early entry
barrier models emphasized ex ante positioning. IS More recent work on preda­
tory pricing has emphasized ex post responses. t6

3. Strategic Behavior

"To be sure. the overall social gain is understated by V 1 - T; the social benefits realized by
eliminating free riding need to be added in. Suppose. however, that upon making that correction a
net social loss still obtains. Ought a vertical restriction that yields a net social loss in comparison
w~th the discrete market contracting standard of exchange be prohibited'! Not necessarily. For one
dll~ the discrete market contracting standard may not be the appropriate one. If the denial of one
~Slnetlon does not result in uniform pricing but elicits the use of an inferior restriction that has
even won:" .welfare propenies. then the prohibition is counterproductive. For another, a pl'r se
ru~ penn~ttmg all vertical restriotions might be warranted if, from a statistical decision theory
pomt ofVICW, a rule of reason is \00 costly and other efforts to define filters (of the kind proposed
by Easterbrook [1984J) are problematic. In no event is a return to the inhospitality tradition
wamuned by reason of the "complications" to which I refer above.

lS'fhis was the main has! . . ... ,
. emp aSIS, but behaVIoral assumpuons about price-making In the post-

etttrypenod necessarily played a role.
1611 should be e . d h , .

.' re ogmze , owever, that ex post responses vary with /'x ante investments.

restrictions can also serve to regularize a manufacturers' cartel (the facilitating

practices doctrine). But the issues go deeper than that. ' ..
Thus consider a vertical restriction that has two effects: It helps to rmn-

ate free rider effects, and thus restores incentives to engage in valued promo­
rional and related sales and service activity, and it serves as a device by which
to price discriminate. The first effect is generally in the public interest. The
second may be, but it need not. As I have discussed elsewhere, efforts to
monetize consumers' surplus can yield net private gains and net social losses
if the transaction costs that attend those efforts are substantial (Williamson,
1975, pp. 11-13). Specifically, three effects of price discrimination have to ~
be distinguished: (I) What had been consumers' surplus in a uniform pricing
regime is monetized (let this be V t ) ; (2) net revenue is further augmented by
the sale of added product made possible by price discrimination (let this be
Vo , and assume, for convenience, that price discrimination is perfect); and (3)
transaction costs arc incurred in introducing and policing the practice by
which perfect price discrimination is achieved (let this be Tt. Net private gains
will then obtain if ~'TT = VI + V2 - T> 0, but a social gain will be realized
only if ~W = V2 - T> 0. The possibility that ~'TT > °and ~W < 0 must thus
be admitted. The monetization of consumers' surplus on intramarginal prod-
uct is the troublesome factor that yields this mixed result. 14
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I I('omil/ell/al T. V. II/C. et 01. v. GTE Sylvania Inc. 433 U.S. 36.45 (1977). Both Richard
Posner and Donald Turner, who had played major notes in briefing and arguing Schwinnbefore
the Supreme Court, were persuaded that their earlier views were incorrect and were instrumental
in persuading the Coun to reverse itself in GTE-Syll'Ul/ia.

12George Stigler holds otherwise. Thus he observes: "Economists have their glories. but I
do not believe that the body of American antitrust law is among them.... Some cases seem
sophisticated and sensible (for example, the widely acclaimed Sylvania decision), but why
shouldn't this happen with random fluctuation?" (Stigler. 1982, p. 7).

A distinction between coin flipping and reasoned decisions needs to be made. Were it that
the Supreme Court merely decided cases and did not write opinions. random fluctuations might
properly be inferred. Students on multiple choice exams. after all. sometimes guess correctly. But
students who write essay exams arc subject to a further and deeper check.

Developing measures of statistical significance for those deeper types of evidence is not
easy. But it is surely the case that a closely reasoned argument is entitled 10 greater credence than
a . 'single observation" of the coin flipping or multiple choice genre. (Poorly reasoned but correct
decisions, by contrast, may well be an indication of random fluctuation: correct decisions and
mere words will not do.)

USee the discussions in Chapters 7 and 8 on Robinson-Patman. franchise restrictions, and
reciprocity. Sec David Haddock (1982) on basing points. See Kenney and Klein (1983) on block
booking.



3.1 Structural Preconditions

3.2 Rationality of Preentry Deterrence

171l has been argued that the United Mine Workers performed this function in the bituminous
coal industry (Williamson. 1967b).
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The standard entry barrier model assumes that potential entrants have access
to the same long-run average total cost curve as do established firms. But the
composition of costs, as between specific and nonspecific, is ignored. That
poses the following anomaly: Extant firms and potential entrants are indis­
tinguishable if all costs are nonspecific. The only "effective" entry deterring
policy in circumstances where all costs are nonspecific is to set price equal to
total cost, which is to say that entry deterrence is without purpose. The crucial
role of sunk costs in entry deterrence is evident from an examination of
Dixit's (1979) formulation of the entry problem.

Even granting that entry deterrence sometimes is optimal, a further ques­
tion arises as to how large a monopoly distortion can develop by reason of
temporal asymmetry (the sitting monopolist has assets in place at the outset)
and fixed cost conditions. Schmalensee has recently addressed the issue and
shows that the preentry present value of excess profits that can be realized by
established firms "cannot exceed the capital (start-up) cost of a firm of
minimum efficient scale" and that scale economies are therefore of little
quantitative importance from a welfare standpoint (1980, pp. 3, 8). That

~sult is questionable, however; because it ignores the reputation effect incen­
tives discussed under 3.4 below.

A related issue that has come under scrutiny is the matter of credible
~reats. This goes to the issue of what postentry behavior is appropriately
Imputed to the sitting monopolist. As Curtis Eaton and Richard Lipsey ob­

:: 0980, p. 721), both credible and posturing threats take the same
.. -namely." If you take action X, I shall take action Y, which will make
You regret X." But credible and noncredible threats are distinguishable in that

3.3 Costs. Assets. and Credibility

tive to enter; (2) by threatening aggressive postentry responses; and (3) by
imposing cost disadvantages on rivals. The latter two are addressed below.
The first is in the spirit of Bain and Modigliani and has been dealt with more
recently by Avinash Dixit, who models the entry problem in a duopoly con­
text (1979, 1980). That permits him simultaneously to display and assess the
profitability and feasibility of having the sitting monopolist adopt any of three
postures: (I) behave in an unconstrained monopoly fashion; (2) expand output
and investment so as to deter entry; and (3) accept entry by taking up a
Stackelburg leadership position vis-a-vis the entrant. Dixit demonstrates that
entry deterrence is optimal when fixed costs-actually, durable investments
of a firm-specific kind-are of ••intermediate" degree, whence the complaint
that entry deterrence is an imposed rather than derived result can be dismissed
if the requisite conditions arc satisfied.

THE EcONOMIC INSTITUTIONS OF CAPITALISM

Objections that have been or could be leveled at early entry barrier
models and related applications to predatory pricing include: (I) The struc­
tural preconditions are not carefully stated; (2) whether it is more attractive to
bar rather than accept entry is assumed but not demonstrated; (3) attention is
focused on total costs, but the composition of costs and the characteristics of
assets matter crucially and have been neglected; (4) the incentives to engage
in predation are weak; and (5) cost asymmetries between established firms
and potential entrants are asserted but rarely addressed. Recent work has
made headway with each objection.

In principle, entry can be deterred in any of three ways: (I) by expanding
output and investment in the preentry period, thereby to discourage the incen-

As discussed above, the early entry barrier models purported to be oligopoly
models. But the question of how oligopolists managed to achieve effective
concurrence of market action-with respect to price, output, investment, and
so on-was not addressed. The relevance of such models outside of the
dominant firm context was thus questionable.

Recent models in the entry barrier tradition have essentially abandoned
the oligopoly claim. The issues are posed instead in a duopoly context be­
tween a "sitting monopolist" and a potential entrant. Those who would apply
those models to oligopoly presumably have the heavy burden of demonstrat­
ing their transferability.

Similar care has been taken in assessing claims of predation. The hazard
here is that the legal process will be misused to discourage legitimate rivalry.
There is growing agreement that the structural preconditions that must be

satisfied before claims of predation are seriously entertained are very high
concentration coupled with barriers to entry (Williamson, 1977, pp. 292-93).
Joskow and Klevorick (1979, pp. 225-31) and Ordover and Willig (1981)
concur and propose a "two-tier" test for predatory pricing. The subset of
industries for which strategic behavior warrants public policy scrutiny would
thus appear to be the following: (I) the sitting monopolist/duopolist situation;
(2) regulated monopolies; (3) dominant firm industries; and (4) what William
Fellner has referred to as "Case 3 oligopoly" (1949, pp. 47-49), an industry
where an outside agency (e.g. a union) enforces collective action. 17
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3.4 Reputation Effects

They develop the argument in an intertemporal game theoretic frame­

work in which the usual assumption of complete information is relaxed.
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And they conclude with the observation that acts of . 'predation will only

rarely need to be practiced. The credible threat of predation will deter all but

the toughest entrants" (Milgrom and Roberts, 1982, p. 304).
The claim that predation is irrational and can be dismissed is thus evi­

dently mistaken-or at least that would appear to be the judicious view to
maintain until such time as those of the nonpredation persuasion can demon­

strate wherein the recent treatments to which I refer are defective.
Applications pose the question of whether the circumstances where repu­

tation effect incentives are strong can be recognized. An important considera­
tion is whether local entry is being attempted into a small sector of the total
market where the established firm enjoys dominance. Exploratory entry into a

local geographic market or into one or a few products in a much broader line
of related products would presumably enhance the appeal of sending a preda­
tory signal. The likelihood that the observed behavior is strategic is increased

in the degree to which (I) the response is intensively focused on the local

disturbance (is carefully crafted to apply only to the market where entry is
attempted) and (2) goes beyond a simple defensive response (e.g. holding

output unchanged in the face of entry) to include a punitive aspect (e.g.
. increasing output as the reply to entry).

There are numerous reasons why this element of uncertaintyshould exist. On the
one hand. the entrants could be [unsure] about the game being played. For
example, it might be that the established firm could actually be involved in some
bigger game.... A second possibility is that in the game actually being played,
the established firm may be able to precommit itself to an aggressive course of
action and may have done so. Other scenarios involvethe entrants allowing that
the firm is not behavingas a fully rational game theorist. [Milgromand Roberts.

1982. p. 3031

~a and :urner (\975) take the position that the "predatory impact" of a
~reductlon by a dominant firm can be judged by whether such a reduction
wilh~clude an equally If . I'. '. " e icient nval. As I have argued e sewhere, that rs a
~mtenon for assessing the welfare benefits of contingent increases in

18Kreps an(" Wilson express 't"W<lrlhWhlle to develop . I as follows: "{l]f the situation is repeated. so that it is
a reputanon and If th . . bo h ., f

.'IlIllre,•• of the ptaye'rs the h ' . ere IS some uncertamty a ut t e monvauons 0 one
• n t at uncertainty b . .lIllednot be much uncert . tv f hi can su stantially affect the play of the game. There

am y ror t IS to happen" (1982. p. 275).

3.5 Cost Asymmetries

Crucial to their argument is that potential entrants be uncertain as to how to

interpret the behavior of the established firm. As they observe: III
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[Plredation eme~ges as a rational. profit-maximizing strategy ... not because it
IS directly profitable to eliminate the particular rival in question. but rather
because II may deter future potential entrants. The mechanism by which this
deterre~t effect comes about is that by practicingpredation the firmestablishes a
rcputanon as a predator. [1982. p. 281)

Robert Bork's original assessment of the benefits of predation, the Areeda­
Turner criterion for assessing predation, Schmalensee's measure of welfare
distortion, and the Eaton and Lipsey treatment of credible threats all address

the issue of entry and predation in a very narrow context. A large, established

firm is confronted with a clearly defined threat of entry, and its response is
assessed entirely in that bilateral context. The rationality of killing a rival
(Bork , 1978) or of deterring an equally efficient firm (which has not yet made

irreversible commitments) becomes the focus of attention (Eaton and Lipsey,

1980; 1981). If, however, punitive behavior carries signals to that and other
~rms-in future periods, in other geographic areas, and, possibly, in other

lines of commerce-such analyses may understate the full set of effects on

which the would-be predator is relying in his decision to discipline a rival.
Assessing this requires that the issue of predation be addressed in a richer

context in which information asymmetries and reputation effects are admitted.
Although their analyses do not make reference to the composition of

costs-in particular, the specific versus nonspecific cost distinction is ig­
nored-an.d for this reason are incomplete, recent articles by David Kreps and
Robert Wilson (1982) and Paul Milgrom and John Roberts (1982) make
considerable headway with those issues. As Milgrom and Roberts put it

the party issuing the threat will rationally take action Y only if credibility

conditions are satisfied. If the Nash response to X is indeed to take action Y

the threat is credible. But if, despite the threat, X occurs and the net benefits
acc.ruing t.o the party issuing the threat are greater if he accommodates (by

taking acnon Z rather than V), then the threat will be perceived as posturing

rather than credible. Since such threats will be empty, Eaton and Lipsey have

urged that analysis of strategic behavior focus entirely on threats for which
credibility is satisfied. The translation of that argument into investment terms
discloses that the sitting monopolist must invest in durable, transaction-spe­
cific assets if he is to preempt a market and deter entry successfully.

376



4. Unresolved Dilemmas

379AntitrustEnforcement

Although they are not independent, the study of strategic behavior is usefully
split into ex ante and ex post parts. Ex ante behavior takes the form of preentry
investment (in capacity, R&D, promotion, the offer of multiple brands, and
so on), while ex post behavior involves specific adaptations by dominant
firms contingent upon rival behavior-especially new entry. As between the
two, aggressive strategic behavior in ex post respects is widely believed to be
the more reprehensible, but there are complicating factors here as well.

Christian von Weizsacker's work on innovation is instructive in that
regard. He distinguishes between progressive and mature industries and ob­
serves that the positive externalities of innovation are especially strong in a
progressive industry due to the "possibility of generating the next innova­
tion" (1981, p. 150). A welfare assessment of the intertemporal incentives to
engage in innovation in a progressive industry leads Weizsacker to conclude
that "a pricing action by an incumbent, which by reasonable standards is not
considered a predatory action in a nonprogressive industry, [ajortiori] cannot
be called a predatory action in a progressive industry" (1981, p. 210).

A somewhat different aspect is emphasized by Ordover and Willig, who
contend that ex post "manipulation of the product set can frequently be more
effective than price cutting as an anticompetitive tactic" (1981, p. 326). Two
types of tactics are examined. The first entails "the introduction of a new
product that is a substitute for the products of the rival firln and that endangers
its viability by diverting its sales. The second tactic is employed in the context
of systems rivalry. It consists of the constriction in the supply of components
that are vital to consumers' use of the rival's product, coupled with the
introduction of systems components that enable consumers to bypass their use
of the rival's products" (Ordover and Willig, 1981, pp. 326-27). Although
both their criterion for assessing predation and the practicability of imple­
menting their rules for components complementary to a rival may be disputed,
the issues have nevertheless been structured in a useful way. Follow-on stud­

ies will surely make use of that framework.

But what should be done in-the meantime when the law is confronted
with problems that run well ahead of the theory? Thus SCM Corporation
askedfor compulsory licensing relief in its complaint that Xerox had excluded
SCM from the plain copier market.P And Berkey Photo argued that unan­
nounced product innovations by Kodak placed it at an unfair disadvantage.V

2tSCM Corp. v. Xerox Corp. (DC Conn 1978) 1978-2 Trade Cases, Par. 62, 392.

228 k" er ey Photo. Inc. v. Eastman Kodak Co. (DC NY 1978) 1978-1 Trade Cases, Par.
,,2,092.

4.1 Dimensions
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19~hhough a c.o~sensus on the issue has not yet developed, there is widespread concern that
a marginal cost pricing standard is defective because it appeals to static welfare economics
arguments for support while predatory pricing is unavoidably an intertemporal issue. As William
~~umol succinctly p~ts it, static anal~sis of the kind on which Areeda and Turner rely is

Ina.dequate bec~use ~t draws our attention from the most pressing issues that arc involved....
Williamson had identified the nub of the problem in his emphasis on the intertemporal aspect of
the situation" (Baumol, 1979. pp. 2-3).

. 20F:~. Schererobserves: "Entry at or near the minimum optimal scale into significant
ohgo~hstlc markets IS [rare]. Indeed, it is sufficiently rare that it usually receives considerable
attennon In the relevant trade press" (1980, p. 248). Many models of predatory pricing ignore
that and argue that only output produced by an equally efficient rival is socially valued.

The study of strategic behavior has made remarkable progress during the past
five years. A number of troublesome problems nevertheless remain. These
include (I) whether efforts to curb predation should focus primarily on price
and output or if other aspects of rivalry should be included; (2) inasmuch as
~Ies governing predation set up incentives for established firms to preposi­
non, should allowance be made for prepositioning in assessing the merits of
alternative rules; and (3) whether victims of "mistaken predation" should be
accorded protection.

output- "now it's there, now it isn't, depending on whether an entrant has
appeared or perished" (Williamson, 1917, p. 339). I did not, however,
comment on the costs incurred by the entrant except in passing (pp. 296, 303­
4). In consideration of the series of strategic cost disadvantages that an entrant
experiences or may be made to bear in relation to an established firm, that is a
regrettable oversight.

~here are two points here, the first of which is that history matters in
ass~ssmg costs. Temporal cost differences can arise in operating cost, cost of
capital, and learning curve respects. The second and more significant point is
that the established firm may by its own actions be responsible for added cost
differences of all of those kinds.

Many of the issues here have been developed elsewhere (Williamson,
1968; Spence, 1981), and some are discussed in earlier chapters. Suffice it to
observe here that the equally efficient rival criterion is primarily suited to
st~tic circumstances where historical differences and contrived cost asymme­
tnes may be presumed to be absent. 19 To the extent that actual circumstances
are not accurately described in that way, allowance for cost differences may
be necessary if an informed assessment of predation is to be realized. 20



2~/:rC v. Kellol(g et. al., Docket No. ~~~3.

24FTC Y. £.1. du Pont de Nemours & Co .. Complaint. Dkt. 9108, April 5. 197~ CCH Trade
Regulation Reporter. transfer blinder, Federal Trade Commission Complaints and Orders 1976-
1979, Par. 21.407. '

The fTC has also brought some rather ambitious strategic behavior suits. A

collusive str~tegy of brand proliferation formed the basis of its complaint
against the principal producers of ready-to-eat cereais (Kellogg. General Mills,

General Foods, and Quaker Oats).2.1 And the FTC subsequently charged du

Pont with making preemptive investments in the titanium dioxide market.P

Except for cases that are patently protectionist (and some of these have a

prot~ctionist tlavor), there are no happy choices. Put differently, tradeoffs
proliferate and our capacity to evaluate them is very primitive. Thus although

s~me reject those suits with the observation that plaintiffs' "arguments in the
high te~hnology. cases of the 1970s rest implicitly on an atomistic theory of
competition which posits an organized economy with no changes in tech­

nology, no shifts in consumer tastes. no change in population-a~d no future
that .is essentially different from the past" (Conference Board, 191'0, p. 18),

that IS really a red herring. Strategic behavior is an interesting economic issue
only in an intertemporal context where uncertainty is featured. The high­
technology cases are plainly of that kind and arguahly involve stratezic cal­

culations in which private and social valuations differ. The courts have been
understandably cautious in moving ahead in that area. Assuming that those

are m~tters that can be reexamined as a deeper understanding of the issues and
capacity to make informed tradeoffs develops. that would appear to be the
responsible result.

. Such. caution in enforcing Section 2 of the Sherman Act against com­
plaints 01 unlawful strategic behavior are usefully joined. however with

greater vi~il~~ce in enforcing Section 7 of the Clayton Act. Althou~h the
present pfl~ltlVe state of the art makes it very difficult to prove conclusively

that ~tr~teglc moves made by established firms are in fact predatory, such an
admission does not imply that strategic behavior is unproblematic. To the
contrary, it is deeply troubling and recent scholarship demonstrates that it may

~ even more subtle and serious than had previously been imagined. Accord­
mgly, any merger that poses antitrust concerns when evaluated in normal
(nonstratetgic) terms becomes all the more worrisome if strategic concerns

w~uld ~e deepened if the merger were to be approved. The prophylactic use
of Section 7 111 such circumstances would appear to be the judicious interim
response-c--awaiting resolution of the Section 2 issues referred to above.

4.3 Mistaken Predation

\
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A troublesome question arises where predatory pricing is attempted in circum­

stances where the structural preconditions described in section 3 are not
satisfied. I shall refer to that elass of events as "mistaken predation.' in that

even if the predator is su~cessful in driving a rival from the market, it will fail
to realize anything but very transient market power benefits. A significant
excess of price over cost cannot be supported for any but a short period of

time where rivals are many and entry is easy. Where that obtains, an attempt

at predation is mistaken because a correct assessment of the net benefits of

"successful" predation will disclose that they are negative.

25There is less than unanimity. however, over whether these prepositioning effects should be
taken into account. Recent supporters of the marginal cost/equally efficient rival pricing rule
(MCGee, 19~O: Ordover and Willig, 1981) ignore the prepositioning ramifications of alternative

rules. Whether that is because they believe them to be unimportant or beyond the purview of
responsible analysis is unclear. For the moment. the mailer of prepositioning incentives and their

relevance for rule assessment is under dispute.

A primary focus on ex post price and output behavior does not. however,

mean that ex ante investments should be ignored entirely. Indeed, if compre­

hensive comparisons of the welfare ramifications of alternative predatory
pricing rules are to be attempted, differential ex ante consequences, if they

exist, should presumably he included.
The ways by which firms will preposition in relation to different rules

have been addressed by Spence (1977), Salop (1979), Dixit (1979; 1980), and

Eaton and Lipsey (1980; 1981) in relation to entry deterrence in general and
by Williamson (\ 977) as entry deterrence applies to predation. The general

argument here is that an " established firm can alter the outcome to its advan­
tage by changing the initial conditions. In particular, an irrevocable choice of

investment allows it to alter its post-entry marginal cost curve, and thereby the
post-entry equilibrium" (Dixit, 1980, p. 96). That line of reasoning has been
applied to the study of predation with the following result: Each predatory

pricing rule predictably gives rise to "pre-entry price, output, and investment

adjustments on the part of dominant firms whose markets are subject to
encroachment. To neglect the incentives of rules whereby dominant firms
make pre-entry adaptive responses oj a strategic kind necessarily misses an

important part of the problem" (Williamson, 1977, p. 293; emphasis in

originalj.F"

4.2 Prepositioning
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5. Concluding Remarks

The 1960s was a decade when nonstandard modes of economic organization
wer~ pres.umed to have monopoly purpose and effect. Antitrust was preoc­
cupied With measures of concentration and entry barriers. Such a narrow
~ormulation facilitated easy enforcement, but sometimes at the expense of an
informed welfare assessment of the issues. Three factors contributed to this
condition. First, it was widely believed that oligopolistic collusion was easy
to effectuate. Second, wherever entry barriers were discovered they were held
to be anticompetitive and antisocial, there being a great reluctance to ac­
knowledge tradeoffs. And third, the business firm was thought to be ade­
quately described as a production function to which a profit maximization
objective had been assigned.

Thes~ views had two unfortunate consequences. For one thing, anything
that contnbuted to market power-offsetting benefits notwithstanding-was
held to be unlawful. For another, nonstandard or unfamiliar business practices
that departed from autonomous market contracting were also held to be pre-
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26Yigilance is nevertheless necessary lest retrogression occur. Thus the government's lead
attorney advised the court in U.S. v. Occidental Petroleum (Civil Action No. C-3-78-288l that
the acquisition of Mead by Occidental was objectionable because it would permit Mead to
construct a large greenfield plant. which was "the most efficient and cost effective investment,"

and that this would disadvantage Mead's rivals.
One of the advantages of the Merger Guidelines is that they serve to discipline the creative

lawyering of the government's attorneys. The mistakes of Mead will presumably not be repeated

so long as the 1984 Merger Guidelines remain in place.

sumptively unlawful. If the "natural" way by which to mediate transactions
between technologically separable entites was through markets, surely any
effort by the firm to extend control beyond its natural (technological) bound­

aries must be motivated by strategic purpose.
Matters changed in the 1970s as a greater appreciation for efficiency

benefits developed and as the conception of the firm as a governance structure
took hold. The perverse hostility with which efficiency differentials were
once regarded gave way to an affirmative valuation of efficiency benefits. 26

And business practices that were previously suspect, because they did not fit
comfortably with the view of the firm as a production function, were rein­
terpreted in a larger context in which-implicitly, if not explicitly-transac­
tion cost economizing was introduced. As a consequence, antitrust errors and
enforcement excesses that eharacterized the treatment of nonstandard con­
tracting in the 1960s were removed or reversed in the 1970s.

Despite progress with these matters, antitrust cannot settle back to a quiet
life. Other difficult antitrust issues relating to strategic behavior have recently
surfaced, and existing criteria for assessing the lawfulness .of strategic prac­
tices are actively under dispute. Significant headway with a number of strate­
gic behavior issues has nevertheless been made and more is in prospect. The
study of strategic behavior has been clarified in the following significant
respects: (I) Severe structural preconditions in both concentration and entry
barrier respects need to be satisfied before an incentive to behave strategically
can be claimed to exist; (2) attention to investment and asset characteristics is
needed in assessing the condition of entry-specifically, nontrivial irrevers­
ible investments of a transaction specific kind have especially strong deterrent
effects; (3) history matters in assessing rivalry-both with respect to the
leadership advantage enjoyed by a sitting monopolist as well as in the inci­
dence. and evaluation of comparative costs; and (4) reputation effects are
important in assessing the rationality of predatory behavior.

This last has a bearing on two crucial aspects of strategic behavior. For
one thing, those who argue that strategic behavior can be disregarded unless
"full information" credible threat conditions are fulfilled have overstated the
case. This is not to suggest that the study of credible threats cannot usefully
inform the analysis of strategic behavior. But if knowledge is imperfect, then
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The fact that attempted predation is mistaken does not, however, guaran­
tee that it will never occur. Where it does., should the victims be entitled to
relief by bringing suit and recovering damages? Applying the type of reason­
ing employed by Joskow and Klevorick would suggest a negative answer. The
hazard is that many of the suits brought by firms in competitive industries
would have the purpose of relieving those firms from legitimate rivalry rather
than attempted predation. Since mistaken predation will presumably be rare or
at least not repeated, the "false positive errors-that is ... errors that in­
volve labeling truly competitive price cuts as predatory" (Joskow and
Klevorick, 1979, p. 223) would appear to be high and augurs against allowing
suits of that kind. Some firms would be victimized as a result, however, and
other students of predation may assess the hazards differently.

Assistant Attorney General (now, once again, Professor) William Baxter
counsels the courts to move cautiously in the strategic behavior areas. Subtle
and sophisticated though much of the recent work has been, the issues are
enormously complex. Even if rules of law-with respect, for example, to
predatory pricing-could be agreed to, formidable problems of implementa­
tion would have to be faced (Baxter, 1983).

Caution on these matters does not mean, however, that strategic behavior
is forever beyond the competence of antitrust. I anticipate that there will be
further developments on these matters and that, albeit limited, some applica­
tions will be made.



dominant firms can alter expectations by posturing (as well as by objectively
fulfilling credibility conditions), in which, event pre-commitments need not
be as extensive as the credible threat literature would indicate. Second, myo­
pic assessments of strategic behavior understate the incentives to engage in
predation. Those who focus on the incentive to kill a specific rival are ignor­
ing what may often be the stronger incentive-namely, to develop a reputa­
tion that will subsequently help to deter this and other firms in later periods, in
other geographic markets, and in other lines of commerce.
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CHAPTER 15

Conclusions

The economic institutions of capitalism are endlessly varied. Although this
book is concerned with some of the more important of those institutions,
many others have not been mentioned, much less assessed.

Considerable variety notwithstanding, the economic institutions of cap­
italism examined in earlier chapters display many common elements. Indeed,
much of vertical integration, many vertical market restrictions, the organiza­
tion of work, labor union organization, the modern corporation (including
conglomerate and multinational aspects), corporate governance, regulation
and much of antitrust turn out to be variants on a theme. The very same
contracting schema-whe,reby technology, price, and governance are all
joined-applies repeatedly. This is gratifying, since pattern repetition rein­
forces confidence in functional arguments that might otherwise appear ad hoc.

Not everything fits, however. Other patterns are awaiting discovery.
Nevertheless, I conjecture that the general microanalytic strategy employed
here will apply elsewhere. This entails making the transaction the basic unit of
analysis, ascertaining the underlying attributes of transactions, and aligning
institutions (incentives, controls, governance structures) in a discriminating
way.

A brief overview of transaction cost economics is sketched in section I.
Some of the issues in economics, law, and organization for which further
study is needed are presented in sections 2 through 4. A postscript follows.
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1. Transaction Cost Economics

387Conclusions

1.1 Rudiments

fear from institutionalists who are not theorists than from theorists who are not institutionalists"
(1964, p. 296),

Transaction cost economics is a comparative institutional approach to the
study of economic organization in which the transaction is made the basic unit
of analysis. It is interdisciplinary, involving aspects of economics, law, and
organization theory. It has relatively broad scope and application. Virtually
any relation, economic or otherwise, that takes the form of or can be de­
scribed as a contracting problem can be evaluated to advantage in transaction
cost economics terms. Most explicit contracting relations qualify; many im­
plicit contracting relations do also.

As compared with other approaches to the study of economic organiza­
tion, transaction cost economics (1) is more microanalytic, (2) is more self­
conscious about its behavioral assumptions, (3) introduces and develops the
economic importance of asset specificity, (4) relies more on comparative
institutional analysis, (5) regards the business firm as a governance structure
rather than a production function, and (6) places greater weight on the ex post
institutions of contract, with special emphasis on private ordering (as com­
pared with court ordering). A large number of refutable implications obtain
upon addressing problems of economic organization in this way.

As indicated, transaction cost economics maintains the rebuttable pre­
sumption that organizational variety arises primarily in the service of transac­
tion cost economizing. That approach is to be distinguished not merely from
the technological approach to economic organization but also from power
approaches, which ascribe nonstandard forms of organization to monopoly
purposes or' class interests. To be sure, organizational variety sometimes
serves several purposes simultaneously. That is not, however, to say that all
explanations are on a parity. Assuming that alternative hypotheses are to be
evaluated with reference to the touchstone of refutable implications, the trans­
action cost hypothesis will presumably be judged according to that com­
parative standard. The basic strategy for deriving refutable implications­
repeated, with variations, throughout the book-is this: Transactions, which

expressly institutional in character. It nevertheless maintains a strong commit­
ment to intended rationality, and it holds out the prospect of progressive
formalization. It appears to be broadly consonant with the research enterprise'
that Morishima contemplates.
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John R. Hicks advises that since economics is concerned with a changing
world, "a theory which illumines the right things now may illumine the
wrong things another time. [Accordingly], there is no economic theory
which will do for us everything we want all the time We may [someday]
reject our present theories not because they are wrong, but because they have
become inappropriate" (1976, p. 208). By the mid-1960s, if not earlier, the
changing world to which Hicks referred was posing strains of two kinds.

One took the form of public policy excesses. I As Justice Stewart put it in
1966, "The sole consistency that I can find is that in [merger] litigation under
Section 7, the Government always wins."? Although the excesses of both
antitrust and regulation in the 1960s are now generally conceded, the limits of
public policy were then obscured by the prevailing optimism that "the most
intractable problems would give way before the resolute assault of intelligent,
committed people" (Morris, 1980, p. 23). The comparative institutional ap­
proach admits to and attempts to assess "failures" of all kinds. Transaction
cost economics is in that spirit.

Strains were also developing over the growing disjunction between pure
theory and applications. George Feiwel quotes from and summarizes Michio
Morishima's position on that as follows

[Morishima) attributes the continuous frustration which has beset the develop­
ment of economic theory over the last thirty years or more to 'failure of economic
theorists to carry out sweeping, systematic research into the actual mechanisms
of the economy and economic organization, despite being aware that their own
models are inappropriate to analysis of the actual economy.' [Feiwel, 1983, p.
48A)

'Themes of "reindustrialization" and "industrial policy" that in an earlier era would have
been heard as clarion calls are thus regarded skeptically and are submitted instead to tough­
minded criticism. Good intentions no longer suffice.

2Un;redStates v. Von's Grocery Co. 384 U.S. 270, 301 (1966) (Stewart, 1., dissenting).

3Quoted from Feiwel (1983, p. IIBA).

4This is especially true in the public policy arena. Coase thus asserts that "we have less to

To be sure, Morishima's advice that economic theorists "make a serious
effort in the direction of the institutionalization of economics, in the sense of
slowing the speed of all development toward mathematization and developing
economic theory in accordance with knowledge of economic organizations,
industrial structure and economic history"? would be disputed by some. Still,
thereis growing agreement that a better balance will be struck by bringing
institutions- more prominently into the picture." Transaction cost economics is



1.2 A Digression on Risk Neutrality

The two behavioral assumptions to which transaction cost economics makes

repeated reference are bounded rationality and opportunism. The first main­
tains that human agents are intendedly rational but only limitedly so. That is

manifestly true and massively influences the manner in which the subject of

contract is conceived. The second holds that human agents will not reliably

self-enforce promises but will defect from the letter and the spirit of an
agreement when it suits their purposes. That somewhat dismal vie'w of human
nature alerts contracting parties (and those who would study contracting prac­

tices) to be wary of the hazards. To be sure, suspicions and precautions can be

and sometimes are taken to excess (see 1.3b below). But a healthy regard for

opportunism is essential to an understanding of the purposes served by com­
plex modes of economic organization.

A third behavioral assumption that is also employed but to which refer­

ence is less frequently made warrants separate attention. That is the assump­

tion of risk neutrality. Unlike the other two assumptions, this one is patently
counterfactual.

differ in their attributes, are assigned to governance structures. which differ in
their organizational costs and competencies: so as to effect a discriminating

(mainly transaction cost economizing) match.

Transaction costs of both ex ante and ex post kinds are distinguished.

The ex ante costs are those incurred in drafting and negotiating agreements.

They vary with the design of the good or service to be produced. The ex post
costs include the setup and running costs of the governance structure to which
monitoring is assigned and to which disputes are referred and settled; the
maladaptation costs that are incurred for failure to restore positions on the
shifting contract curve; the haggling costs that attend adjustments (or the lack

thereof); and the bonding costs of effecting secure commitments. Although
the conditions of uncertainty to which the transactions are subject and the

trading context (customs, mores, habits, legal institutions) in which the trans­
actions are located influence both the ex ante and ex post costs of contracting,

those features are mainly taken as given. (Further implications can, however,
be realized by relaxing that restraint.)

Those simplifications notwithstanding, the resulting approach to contract

is enormously complex. That is often reflected in the piecemeal character of
the analysis. Repeated efforts are nonetheless made to locate and assess

contracts (and the contracting process) in their entirety.
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Counterfactual assumptions are commonly justified by the fruitfulness of

the resulting model (Friedman, 1953). That is part of the justification here.

But the main argument is really different.
Indeed, there are really three defenses for the assumption of risk neu­

trality. For one thing, this book places a great deal of emphasis on intermedi­

ate product markets. Those are transactions between firms rather than indi­
viduals. Not only do most firms diversify in some degree, but owners of firms

can usually diversify their financial holdings easily. At least with respect to

this class of activity, therefore, the risk neutrality assumption may be a close
approximation.P Second, and related, if the penalties for incapacity to bear

risk are great, parties have strong incentives to craft structures with superior
risk-bearing properties. Where the assumption of risk neutrality both facili­

tates analysis and captures central tendencies, outliers can presumabliYO at
least often, be dealt with separately.

But third, and the most compelling reason for invoking risk neutral" y, is

that this assumption helps to disclose core efficiency features that 0 un­
noticed or are misconstrued when risk aversion assumptions are employed.

Contrast, for example, the transaction cost approach to labor market organiza­
tion with that of the implicit contracting tradition (Azariadis, 1975; Baily,

1974; Gordon, 1974). The latter invokes risk aversion to explain sticky wages
but is completely silent regarding the manner in which labor markets are

organized and has no parallel explanation for sticky prices in intermediate
product markets. The risk neutral/transaction cost account treats wages and

prices symmetrically and addresses itself, as it must, to the governance struc­
tures of wage and price determination (Wachter -and Williamson, 1978).

Or consider Robert Townsend's (1982) interesting treatment of multi­

period contracts in intermediate product markets. He introduces the basic
model as follows: "Consider an economy with just two ... agents, one risk
averse" (p. 1170). Absent differential risk aversion, multi period contracting

in his model vanishes." Plainly, however, multiperiod contracting will appear

in a risk ~eutral world in which specific assets are placed at risk.? The

governance structures that arise in support of multiperiod contracts are also

brought under scrutiny when the attributes of transactions, rather than the risk

attitudes of transactors, are made the focus of attention. It is not accidental

5To be sure. this ignores the risk attitudes of managers-which for some purposes ean be of
utmost importance, especially for transactions that are organized internally. For a brief discus­
sion. see Chapter 6. section 4.

"Townsend actually develops the argument in two stages: The first assumes differential risk
aversion and full information; the second assumes differential risk aversion and private informa­
tion. Multiperiod contracts arise in his model only for the seeond condition.

"See. for example. Chapters 4 through 8.
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that studies of legal doctrine (Landes and Posner, forthcoming) and of eco­

nomic ~rganization th~t eschew the assumption of risk aversion and employ
transaction cost reasomng are more concerned with institutional features than

those that do not.
The third justification thus comes down to this: Risk aversion often

deflects attention from core efficiency purposes and related institutional fea­
tures that a~e more readily discerned and more accurately assessed if, at this
early stage In the development of the New Institutional Economics at least a
risk neutrality assumption is maintained. '

1.3 Some Limitations

Limitations of three kinds are noteworthy: transaction cost economics is
crude, it is given to instrumentalist excesses, and it is incomplete. Consider

each seriatim.

a. CRUDENESS

The crudeness of transaction cost economics shows up in at least four
ways: The models are very primitive, the tradeoffs are underdeveloped, mea­
surement problems are severe, and there are too many degrees of freedom.

That the models are primitive is partly explained by the fact that com­
parative institutional analysis often requires that only basic distinctions be
made and that simple comparisons be performed. Formal models of verbal
ar~uments that lose in the translation are scarcely to be counted as gains
(SImon, 1978, pp. 8-9). Formalization is not wanted at any cost.
.. Sometimes, however, efforts at formalization disclose gaps or ambigu­
rues tha~ the verbal argument did not. The tradeoffs between production cost
economies (where the market often enjoys the advantage), governance cost
economies (where the advantage accrues to internal organization as commit­
ments to bilateral trading progressively deepen) and high-powered incentives
(:-vhere th~ market again moves to the fore) have to be addressed not sequen­
tially but In a fully simultaneous fashion. Although efforts along those lines
have been progressing (Masten, 1982; Riordan and Williamson, forthcoming;
Grossman and Hart, 1984; Mann and Wissink, 1984; Hart and Moore, 1985),
~uch more remains to be done. The factors that are responsible for tradeoff

~Iffere.nces-technology (economies of scale or scope); the nature of rivalry,
mcludmg progressiveness; customer attributes, including competencies to

e~al~ate product; incentive and control efficacy; market vagaries and uncer­

tainties-c-all, at some stage. must be taken into account.
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The three main dimensions in describing transactions are frequency,

uncertainty, and the condition of asset specificity. None of them is easy to
measure, although empirical researchers have found crude or proxy measures
for each. Even should experience disclose ways by which to utilize account­
ing and other business or government records to better advantage, a great
deal of original data collection will be needed. (As between breadth-more
observations-and depth-fewer but more relevant data-the needs of trans­

action cost economics, at least in the near term, are apt to be better served by

the latter.)
Each of the above features-primitive models, underdeveloped trade-

offs, measurement difficulties-contributes to the excessive degrees of free­
dom enjoyed by transaction cost economics. One way of dealing with that is
to eschew appeal to omitted or unmeasured factors when confronted by condi­
tions where the data and the models do not line up. Anomalies and contradic­

tions can and should push those who employ transaction cost a7al sis to

develop better models.

b. INSTRUMENTALISM

As with economic models more generally, the human agents who popu­

late transaction cost economics are highly calculative. That is plainly not an
attractive or even an accurate view of human nature. Economics is thought to
be a dismal science partly for that reason. But insistence on rationality is also

the great strength of economics (Arrow, 1974). To be sure, rationality can be
.and sometimes is overdone. Hyperrationality is mainly a fiction and/or a
pathology. But one does not need to assert that the only reliable human motive
is avarice to recognize that much of the success of economics in relation to the
other social sciences occurs because calculativeness is presumed to be present

in nontrivial degree.
As compared with orthodoxy, the human agents of transaction cost eco-

nomics are both less and more calculative. They are less calculative in the

capacity to receive, store, retrieve, and process information. They are more
calculative in that they are given to opportunism. Taken together, that appears
to correspond more closely with human nature as we know it. Still, it is
plainly a narrow prescription. It makes little provision for attributes such as
kindness, sympathy, solidarity, and the like. Indeed, to the extent that such
factors are acknowledged, their costs, rather than their benefits, are empha­
sized. (Thus, as discussed in Chapter 6, propensities for forgiveness are held
to be responsible for limitations on firm size.) The human agents who popu­

late the economic institutions of capitalism are lacking in compassion.



c. INCOMPLETENESS

. ~.lts limitations notwithstanding, to characterize' capitalist man in terms of bounded ra­
tionality and op!X:'rlunism is arguably more accurate than a utopian insistence upon "sincerity,
for.a complete unity between the individual and social roles. the notion that somehow in an ideal
society there would be no conflict between one's demand on oneself and one's responses to thc
demands of.socic.ty" (Arrow, 1974, pp. 15-16). Problems ofcconomic organization would be
vastly slmpl~ficd It such tensions were missing. The iron law of oligarchy speaks to the errors of
that conception. The hazards of suboptimization and the nccds for veracity checks are similar in
SOCialist and capitalist systems alike.
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Transaction cost economics acknowledges that technology and ownership of
assets arc both important, but it maintains that neither is determinative of

economic organization, nor are both together. 'Rather, the stud~ economic
organization has to go beyond technology and ownership to inel de an exam­

ination of incentives and governance. Transaction cost econo cs maintains
that the transaction is the basic unit of analysis and gives speci I emphasis to

the study of governance.
Thus. even holding technology constant, three things happen when a

transaction is transferred out of the market and is placed under unified
ownership: Ownership changes, incentives change. and governance structures
change. The first-ownership change-occurs by definition. Even if the

formal incentive rules (e.g. transfer pricing) arc held constant between firm
and market. the effective incentives change as a consequence of a change in
asset ownership. Accordingly, the formal rule~ are apt to be adapted. New
governance structure will appear in either event to support the integrity of the

internal exchange relation. All of the above, moreover, will vary as a function
of the nature and degree of asset specificity. Plainly, the study of economic

organization is a much more complex undertaking than a production function

formulation contemplates.

As is evident from earlier chapters, transaction cost economics applications

have been made in the fields of industrial organization, labor economics. and

the study of the modem corporation. Those scarcely require recounting here.

Of greater interest are applications made in other areas.

2.1 Prospective Applications

2. Economics

tion to those issues. Again, however, I would emphasize that comparative

institutional standards should be maintained.
Although transaction cost economics insistently addresses both ex ante

and ex post conditions of contract (sometimes referred to as the study of

contracting in its entirety). it normally examines each trading nexus sepa­

rately. Albeit useful for displaying the core features of each contract. interde­
pendencies among a series of related contracts may be missed or undervalued

as a consequence. Greater attention to the multilateral ramifications of con­

tract is sometimes needed. (The discussion of unbargained-for risk shifting in

Chapter 12 is an illustration.)
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This unattractive view of human nature nevertheless generates numerous

refutable implications. The view that individuals are opportunistic does not,

moreover, preclude the possibility that they will forge durable alliances.

~arge nU~bcrs of otherwise anomalous contracting and organizational prac­

tices predictably appear upon imputing a capacity for semi-farsightedness to

opportunistic parties who are engaged in trade. Upon realization that the
benefits of cooperation will reliably come about only if alliances are but­
tressed by mutual assurances, efforts to provide credible commitments will
predictably be made.

To be sure, those alliances arc imperfect and sometimes break down.
Also, they are more costly to forge in a low-trust than in a high-trust society.
But bounded rationality plus opportunism does not imply myopia. A great

deal of "middle range" credible contracting is consonant with 20-50 (or

even 20-500) foresight. 8 As discussed in section 4 below, however, a richer
theory of economic organization awaits deeper behavioral insights.

Transaction cost economics is incomplete in at least three significant
respects. For one thing, the models arc very partial rather than general. Here,

as elsewhere, general models are to be preferred to special models. ceteris

paribus. But where the cetera are not paria, and if prediction is the touch­
stone to which we insistently refer. then General Theories of Action that make
vague reference to utility maximization. property rights foundations, and the

like. but which arc largely tautological, come at an unacceptably high cost.
By contrast, more general models that yield more and deeper implications are
always to be encouraged.

. Another aspect of incompleteness to which I would call special attention
IS the underdeveloped state of the theory of bureaucracy. As compared with

t~e market failure literature, the study of bureaucratic failure is very primi­
nve. What are the biases and distortions to which internal organization is
given? Why do they arise? How do they vary with organization form? An
adequate understanding of economic organization plainly requires more atten-



One of the more obvious and natural of them is the application of trans­
action cost economics to comparative economic systems. Stephen Sacks's
recent book (1983) on Yugoslav self-management is an illustration. As Hor­
vat's 1972 survey of Yugoslav economic reforms in the postwar period dis­
closes, the links between the microanalytics of capitalism and socialism are
numerous and important. Sacks's treatment confirms that. But as he points
out, a great deal remains to be done.

To be sure, linkages can be discovered at several levels. Koopmans, for'
example. regards the "pre-institutional character" of activity analysis as one
of its attractions: "Technology and human needs are universal. To start with
just these elements has facilitated and intensified professional contacts and
interactions between market and socialist countries" (Koopmans, 1977, pp.
264-65). I submit, however, that exclusive reliance on technology and
human needs can foreshorten the inquiry. The study of human needs is
usefully joined with the study of human nature. Additionally, albeit difficult
to orchestrate, contacts between capitalist and socialist countries regarding the
study of governance structures-with attention to both similarities and dif­
ferences-i-hold considerable promise for deepening our understanding of
those matters.

Applications of transaction cost economics to business history also hold
out considerable promise. This is not to suggest that successive organizational
innovations should be assessed exclusively in this way. But viable modes of
economic organization-those that endure, are imitated by rivals, diffuse to
other sectors. are successively refined and perfected, and do not depend on
the political process for protection against alternative modes-ordinarily pos­
sess -an efficiency advantage. 9

Other applications on which headway has already been made but for
which further inquiry is warranted include the study of family organization
(Ben-Porath, 1980; Pollak, 1983), and nonprofit forms of enterprise (Hans­
mann, 1982; Fama and Jensen, 1983).

An area in which Klein and his associates have made significant
headway'? and for which more is in prospect is the economics of the mid­
dleman: the merchant, the dealer, the franchisee. A vast number of contrac­
tual irregularities that occur at that level of organization appear to have the
purpose and effect of economizing on transaction costs.

An area to which transaction cost economics has made only limited
contributions but that holds out considerable promise is public finance. To be
sure, aspects of defense contracting have been examined in terms that are akin

9A joinder of transaction cost with evolutionary economics is needed to assess this more
carefully.

IOSee Kenney and Klein (1983) and the references cited therein.

2.2 Research Needs

liTo describe capitalism as a gale of creative destruction (Schumpeter, 1942) reverses this

emphasis.
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b. REPUTATION EFFECfS

Reputation effects will deter defection from the letter and the s~irit of an
agreement in the degree to which (I) defections can be ma~e pUblIc.kno~l­

edge, (2) the consequences of defection can b~ fully a.scertamed (w.hlch will
permit, among other things. real versus contnved claims of defection to be

a. INCENTIVE ASSESSMENTS

Given the requisite preconditions. quasi-market and internal modes of
organization realize governance benefits in relation to auto~omous market
trading. The high-powered incentives of markets are unavoidably compro­
mised, however, when a transaction is placed under unified OWtShiP. As
between the two, this book gives disproportionate .att~ntion to the .. overnan~e

as compared with the incentive features of capitalist modes . economic

organization. I I
Attention to both, however, is essential if the economic institutions of

capitalism are to be accurately assessed. Among other things, ways ~y whic.h
to enhance the incentive efficacy of internal organization-by effecting semi­
decomposability (which is a leading purpose of the M-fonn structure); by
surrounding operating rules and procedures with credible co~mit~e~ts.

thereby to enhance reliance-require concerted study. Compa~atlve mS~ltu­

tional assessments of proposals to enhance incentive ,efficacy WIll be realized
only when the relevant microanalytic details of market, quasi-~arket, an~

administrative modes are set out. Partly that is a conceptual exercise. Partly It
is empirical. An e.nonnous amount of work plainly needs to be done.

to the transaction cost approach (Williamson, 1967a). And the difficult prob­
lems of information that have' a bearing on R&D policy have also been
examined in semi-microanalytic terms (Arrow, 1971; Nelson. 1984). But if
the choice and design of institutions is what public finance is all about. then
countless applications of transaction cost economics have yet to be made.
Problems of incentives and governance are enormously difficult in a political
context. Tolerance for greater variance in relation to private sector efficiency

assessments is likely to be needed.
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C. CONSUMER

I ~l am especially gratified that marketing specialists have shown an interest in this approach.
A marketing conference organized jointly by the Marketing Science Institute and the Center for
the Study of Organizational Innovation was held at the University of Pennsylvania in October
1983 to explore these matters. Also. sec Anderson and Schmittlein (1984).

Any discussion of the economic institutions of capitalism that does not
deal with final product markets is egregiously incomplete. This is a very large
and complicated topic. An informed assessment of final product market prac­
tices will require a great deal of detailed knowledge of those practices. Al­
though I am confident that the approach herein developed has considerable
generality and am furthermore encouraged that my opinion is shared by oth­
ers.'? an application to final product markets is beyond the scope of this

book.
Strong commonalities notwithstanding, the correspondence between in­

termediate product markets and final product markets is inexact. Some of the
differences are attributable to the differential ease with which hierarchical
organizations can relieve bounds on rationality as compared with small groups

(families) and individuals.
Purchasing and contracting functions in large organizations can be and

commonly are assigned to specialists who are deeply knowledgeable of the
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Ronald Gilson advances the novel and controversial view that business lawyers
should be thought of as "transaction cost engineers" (1984). Such an approach
ascribes value enhancement to the job of transaction design, which is a theme
advanced repeatedly in this book. IS It emphasizes and gives content to the

3. Law

nStrategic uses of branding and advertising can be dirested at consumers or at rivals.

14Health warnings on cigarettes are an illustration.

15Gilson (1984) maintains that describing the business lawyer's job as transaction cost
engineer has ramifications (I) for understanding the relationship between what is typically seen as
"lawyer's work" and the transactional functions typically assigned other professions, (2) for
improving the competitive position of business lawyers among the professions. (3) for restruetur-

technical, market, and contractual features of each of the many goods and

services bought and sold. Information asymmetries between the parties are
greatly relieved as a consequence. Individual consumers, by contrast, are
unable to delegate in the same way and therefore rely much more on market
signals to infer product attributes.

Branding and advertising serve signaling purposes. But the signals can
be and sometimes are used strategically, 13 which complicates the welfare

assessment. The possibility that consumers can be provided with more reli­
able, compact, economical signals warrants sympathetic study. Truth in lend­
ing is in that spirit. Can egregious cases be identified for which truth in
advertising efforts are warrantedv'"

A further feature of the consumer market that warrants comment is the
evident incapacity of the average individual to make probabilistic choices in a
consistent way. The biases to which large numbers of individuals are subject
in dealing with probabilistic matters have been documented repeatedly
(Tversky and Kahneman, 1974). They are especially evident when low-prob­
ability events are being evaluated (Kunreuther et aI.., 1978). That most indi­
viduals possess those biases and limitations does not, however, imply that
most organizations will also display them. If more and less cojJlPClent proba­
bilists can be distinguished, and if responsibility for processing and displaying
the consequences of probabilistic choices is concentrated on the more compe­
tent types, then economies of specialization will be realized. But whereas
organizations (corporations) can effect such specialization easily, individual
consumers are much more limited. Again, the possibility of public policy
intervention to yield (on average) improved consumer decisions when con­
fronted with probabilistic choice suggests itself. Insurance is an obvious

candidate.
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distinguished), and (3) parties who experience or observe defection penalize
the offender and/or his successors in "full measure."

None of those conditions is easy to satisfy. With respect to the first, it is
costly to advertise defections. Even if a simple announcement could be cost­

lessly made, moreover, it is further necessary to supply the details. Is it a
bogus claim? What is the magnitude of the damages? Did the plaintiff take
appropriate steps to mitigate the damages? What were the alternatives and
when did they become known? Information at this second level becomes

enormously costly to supply and evaluate.
Fly-by-night operators aside, the third condition guarantees that full

penalties will be extracted from offending parties. f!>. firm under one
ownership/management cannot escape the penalties assigned to an earlier
ownership/management by asking for forgiveness. Instead, the sins of the
fathers are assuredly visited on the sons-in which event the asset valuations
of an enterprise will continuously reflect prior behavior .(Kreps, 1984).

The issues here go to the behavioral attributes of human actors and are
discussed further in section 4. Suffice it to observe here that reputation effects
are no contracting panacea. The limits as well as the powers of those effects
need to be studied (Carmichael, 1984).

396



3.1 The Governance Mix

~Ithough co~tr~ct law scholarship has repeatedly and vigorously taken excep­
tlOn.to the fiction that contracts are enforced literally and that disputes are
routinely pre~ented to and settled by the courts (Llewellyn, 1931; Macaulay,
1.963; ~acnell, 1974; Galanter, 1981; Kronman, 1985), this tradition retains a
firm ~np on legal and, even more, on economic research. That is partly
explained by the fact that the fiction of pure legal centralism is an enormous

ing busin.ess law education, and (4) for understanding the current round of cross-cultural criticism
of American lawyers.

IhEr D 'I evon s remarks on the role of the economist and those of Iredell Jenkins in his
approach to the, law are ~Iso germane. Thus Devon counsels that "there are many complex
proble~s of pohcy to which the e~onomist does not know the answer. ... On such questions
there mlg~t be more u~derstandlng If economists exercised self-restraint and confined themselves
to atte~pllng to explain the nature and complexity of problems, rather than providing conflicting
and wldel~ divergent solutions" (Devon. 1961, p. 46). And Jenkins maintains that the study of
the I~w w~1I benefit from efforts 10 "expose the complexity of the problem and the framework
Within which It must be resolved, to clarify the issues at stake, 10 direct attention to repercussions
:nd consequences that are not .immedia~ely apparent, and to protect deliberation against the
ppe~ls o~ ,senllm~nt and expediency while guiding it toward an outcome that is reasoned and

principled (Jenkins, 1980, p. 62).
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11Friedman's views on the adequacy of "two 'ideal' types of finns: atomistically com­
petitive firms, grouped into industries, and monopolistic firms" (1953, p. 35) are illustrative.

18Patrick Atiyeh also maintains that this is where the contract law action resides:

[Tjhere has' been a shift in the paradigm of contractual relationship'from the single~ discrete
transaction, 10 relationships, the tendency is for the risks of future change to be adjusted by
some kind of quasi-administrative process, rather than by standing by the letter of some

original contract. . '
The result of these and other factors has been that, in practice, contractual relations tend

increasingly to be concerned with executed or part-executed transactions. The law has
become increasingly dominated by what contracting parties do, and le~s by what ~hey
originally agreed. A breach of contract is, increasingly, treat~d as someth~ng more akin to
an accident than to a willful rcfusalto accept a bargained-for fisk. It IS a misfire suuauon, a
case where something has gone wrong, and where some equitable adjustment has to be
made in order to resolve a conflict. Inevitably this process has led to a return In various
respects to older ideas underlying contractual liability . T)te dec!ine of the ~xecutory model,
and the rise of the part-executed contract, has involved the revival of the Importance of the
twin elements of benefit and reliance. The notion that benefits should be fairly recom­
pensed, and the notion that reasonable reliance should be protected, have come o~ce again
into greater prominence, as the idea of the executory contract, and of promlse.based
liability, have declined. [Atiyeh, 1979, pp. 713-141

analytical convenience. But the absence of a well-specified alternative theory

of contract is probably the main culprit.
Recent economic scholarship has, however, made headway with models

of contract in which court ordering is eschewed altogether. Pure private
ordering maintains that the parties cannot tum to the courts or to other third
parties but must look to the self-enforcing features of the contract alone
(Telser, 1981; Klein and Leffler, 1981). The hostage model in Chapter 7 is in
that tradition. Albeit instructive, this rival tradition is also a fiction. Contract

in practice is rarely located at either of those extremes.
To be sure, it is sometimes argued that models of polar extremes are

wholly adequate"? But the relevant test, presumably, is whether middle­
range phenomena can better be understood and refutable implications derived
by studying these matters directly, As matters stand at present, contracts in

the middle range are notoriously intractable. But if that is where the main
contracting action resides, more attention to mixed transactions is arguably
warranted.P Transaction cost economics should help to inform such an

undertaking.
The basic strategy is that described and employe in earlier chapters.

Thus if transactions differ in their attributes, i vemance structures are
aligned to the needs of transactions in a discriminating way, and if private
ordering and court ordering can be used in combination rather than separately,
then the study of contract will benefit from an effort to identify the mix of
private and public structures that best serve the purposes of the parties (Kron­
man, 1985). Deep knowledge of institutional structures, as well as the objec­
tive needs of contract, will be needed to conduct the exercise (Gilson, 1984).
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affi~ative s~de of la~yering. Transaction ~ost economics will figure more
prominently If those views are adopted (Gilson, 1984, pp. 127-29).

Transaction cost economics also resonates with Robert Clark's recent
methodological commentary on legal scholarship. Thus Clark favors an "in­
terdisciplinary study of legal evolution" that is more microanalytic than the
usual historical accounts of legal change. Such an approach "should b. . . e more
institutional and doctrinal than is some of the interesting recent theoretical
work by economic analysts on the evolution of the common law: its analysis
of systems of legal rules and nonlegal practices should be detailed in its
systematic attention to particular institutions and doctrines" (Clark, 1981, p.
1238, emphasis added). 16

That aspects of antitrust, regulation, corporate governance, and labor
I~w all benefit from adopting a microanalytic point of view in which transac­
non costs are emphasized is, I hope, evident from earlier chapters. More can

~nd I ~m sure will be done-to refine extant applications and address addi­
tional Issues-in each of those areas. My remarks here, however, focus on
the research needs of transaction cost economics in the area of contract­
which, after all, is the unifying concept of organization that illuminates all of
those areas.



3.2 Contract Law Doctrine

Llewellyn observes: "In no legal system are all promises enforceable; people

and courts have too much sense" (1931. p. 738). That is evidently supported

by considerations of fairness: ' 'When we approach constructive conditions

bottomed on the unforeseen, [njot agreement, but fairness, is the goal of the
inquiry. This holds of impossibility, and of frustration; it holds of mistake"
(p. 746). The contract exceptions to which Macneil refers presumably have

similar origins:

A less than total commitment to the keeping of promises is reflected in countless
ways in the legal system. The most striking is the modesty of its remedial
commitment; contract remedies are generally among the weakest of those the
legal system can deliver, But a host of doctrines and techniques lies in the way
even of those remedies: impossibility. frustration, mistake. manipulative in­
terpretation. jury discretion, consideration, illegality, duress, undue influence,
unconscionability, capacity, forfeiture and penalty rules. doctrines of substantial
performance, severability. bankruptcy laws. statutes of frauds. to name some;
almost any contract doctrine can and does serve to make the commitment of the
legal system to promise keeping less than complete. [Macneil. 1974. p. 73)
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It is rudimentary that people cannot have their cake and eat it too. Insistence

upon studying contracting in its entirety serves to avoid that fallacy-which
comes up repeatedly in the study of contract, Consider Charles Fried's treat­
ment of Batsakis v. Demotsis, where "the defendant, desperate for money

soon after the German occupation of Greece, borrowed an amount of Greek

currency, which in those chaotic circumstances may ave been the equivalent

of as lillie as fifty dollars. against her promise t epay two thousand dollars
plus normal interest from funds she contra in the United States" (Fried.
1981, p. 109). Fried declares that such a bargain is "offensive to decency"
and asserts that "Batsakis had a duty to share with his destitute countrymen."

Fried hesitates ' 'not ... at all to deny the bad Samaritan his unjust profit"

(\981, pp. 109-11).
Such a view of contract may withstand scrutiny if the special precondi-

tions to which it applies can be carefully delimited. It comes close, however,
to inviting borrowers to have their cake (a timely loan) and eat it too (ex post
reform of terms in their favor). Upon realization that loans will be subject to

such reform, bad Samaritans will decline to make them, Unless we are pre­

pared to compel Batsakis to share, which Fried is unwilling to do (1981. p.
Ill), such an approach to contract will deny resources to those in the dire ex

ante straits to whom Fried would thereafter accord ex post contract relief.
Suppose, arguendo. that the merits of contracting in its entirety are

granted. Surely, however, there are limits to that approach to contract en­

forcement. When does the reasoning break down?
Some of the issues here are raised, but are scarcely disposed of, by my

discussion of corporate governance dilemmas at tpe end of Chapter 12. The
issues also overlap those that arise in attempts to bring order into the study of

contract doctrine, as discussed in 3.2 above. But a sharper appreciation for the
limits of contracting in its entirety will benefit by considering disequilibrium

contracting issues of the kind discussed in section 4.5 below.

3.3 Contracting in lts Entirety

efficiency rationale. Embedding contract in a framework in which outliers are

truncated yields efficiency benefits of the above-described systems kind.

Inasmuch as there arc numerous sources of contract disappointment, and

not all an: accorded relief, the critical question is, Which hardships are un­

due? Very preliminary efforts to deal with that query are reported elsewhere

(Williamson, forthcoming). Suffice it to observe here that while appeal to

transaction cost reasoning helps to organize the issues, a great deal remains to

be done before doctrinal consistency and clarity can be claimed.
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Although I am persuaded that the fairness to which Llewellyn refers

motivates each of those doctrinal matters, those doctrines also reflect consid­
erations of efficiency. The basic argument is this: As between a contracting
regime in which agreements are strictly enforced, at the insistence of either

party. and a regime where insistence upon strict enforcement by one party

would impose "undue" hardship on the other, the latter regime will be

preferred-assuming that undue hardship exceptions can be distinguished
without difficulty.

Such an approach to contract invites the courts to develop contract law
doctrines in which exceptions to the normal presumption of strict enforcement
are provided. It asks that contracts be embedded in a governance structure in
which the parties have greater confidence. Upon realization that the contract­

ing process will be impaired (some contracts will not be reached; other agree­
ments will be negotiated only at great expense) if the private net benefit

calculus is everywhere permitted to be fully determinative in the ex post
period, the contracting population asks that literal enforcement be prohibited

where the requisite conditions obtain. The object is to effect compromise,

conciliation, or forgiveness where outcomes Judged to be harsh or punitive
would otherwise result. Although that can be (and is) interpreted as an effort

by the people and the courts to review promise with reference to fairness and

justice, the provision for such exceptions is also consonant with an extended
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4.1 Observational Advantages

4. Organization

The empirical needs of transaction cost economics are much more micro­
analytic than those of applied price theory. Taking microanalytic observations
can be tiresome, however, and requires special skills. Koopmans nevertheless
maintains that
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The question, Why can't a large finn do everything that a collection of small
firms can do and more? is posed in Chapter 6. The answer I advance is that
internal organization is unable to replicate the high-powered incentives of
markets and is subject to bureaucratic disabilities. The factors that lie behind
those conditions, however, are only scratched. The ways ion which firms can
improve their incentive and bureaucratic competencies in relation to markets

also warrant more self-conscious attention.
The question of who manages the managers (Dalton, 1959) is germane,

but it is 'also important to inquire into such mundane matters as how the
accounting conventions and procedures are decided. Are the incentive align­
ments right? What biases do they introduce? What assumptions about infor­
mation and its processing are maintained? Are they reasonable? What trade­
offs are set up? Are they recognized? What is the effective limit of incentive
differentials within a firm? Why? What are the organizational ramifications?

Those are plainly matters with which economists (including specialists in
comparative systems) have a great interest but for which organization theory

specialists would appear to enjoy the advantage.

4.2 Incentive Disabilities

possibly insurmountable obstacles to meaningful experimentation, the oppor­
tunities for direct introspection by, anddirectobservation of, individual decision
makers are a muchneededsource of evidence which in somedegree offsets the
handicap. [Koopmans, 1957, p. 140)

Organization theory specialists who are trained in making microanalytic ob­

servations plainly enjoy the advantage for such an effort.
Implementing that in a way responsive to the needs of transaction' cost

economics may not be easy, however. For one thing, organization theory
frequently emphasizes organizational pathologies to the neglect of anatomy
and physiology. To be sure, all are important. Furthermore. transaction cost
economics has to be sensitized in pathological respects. But if efficiency plays
the central role that I ascribe to it, then the anatomy and physiology of
organization will require greater attention. Second, the microanalytic features
of organization that are of special interest to transaction cost economics in­
volve asset specificity, information asymmetry, uncertainty (especially sur­
prise), formal and informal governance apparatus, and incentives. Few stud­
ies of organization address those matters with the needs of transaction cost

economics in mind. Is a remedy feasible? r0rt warranted?
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... we haveto exploitall the evidence we can secure, directand indirect. If, in
comparison with some other sciences, economics is handicapped by severe and

19'fhis view is shared by others-e-see, for example, William Ouchi (1976) and W. Richard
Scott (I 98 I)-though it is probably a minority opinion.

~nlike economists, sociologists have long been concerned with the puzzle.
Why are there so many kinds of organization?" (Hannan and Freeman,

19~7, p. 936). Although numerous interesting explanations for organizational
variety have resulted, the explanation favored here-namely, organizational
variety arises in the service of transaction cost economizing-was not natural
to and is still resisted by many organization theory specialists.

I nevertheless submit that transaction cost economics is pertinent to
many of the matters of interest to organization theory. 19 A richer theory of
organization would appear to be in prospect by harnessing, refining, and
delimiting transaction cost analysis. But gains also flow in the reverse direc­
tion. ~ra~saction cost economics stands to benefit from the infusion of greater
organizational content. More generally, economics should both speak and
listen to organization theory.

Coase's remarks on economics and contiguous disciplines are germane.
He observes that the "success of economists in moving into the other social
sciences is a sign that they possess certain advantages in handling the prob­
lems of those disciplines. One is, I believe, that they study the economic
system as a unified interdependent system" (1978, p. 209). He goes on,
however, to remark: "Once some of these practitioners have acquired the
simple, but valuable, truths which economies has to offer ... economists
who try to work in the other social sciences will have lost their main advan­
tage and will face competitors who know more about the subject matter than
they do" (Coase, 1978, p. 210).

The research opportunities sketched out below are ones for which organi­
zation theory specialists would appear to enjoy the advantage.



4.3 Organizational Innovation

Although perceptions are changing, the study of organizational innovation has
never been more than a poor second cousin to the study of technological
innovation. To be sure, Joseph Schumpeter included organizational innova­
tion among the driving forces of capitalism: •'The fundamental impulse that
sets and keeps the capitalist engine in motion comes from the new consumers'
goods, the new methods of production or transportation, the new markets, the
new forms of industrial organization that capitalist enterprise creates"
(Schumpeter, 1942, p. 83). And Arrow observes, "Truly among man's
innovations, the use of organization to accomplish his ends is among both his
greatest and his earliest" (1971, p. 224). Arthur Cole, moreover, held that
"if changes in business procedures and practices were patentable, the contri­
butions of business change to the economic growth of the nation would be as
widely recognized as the influence of mechanical innovations or the inflow of
capital from abroad" (Cole, 1968, pp. 61-62). Chandler evidently agrees. In
his judgment, "far more economies result from the careful coordination of
flow through the processes of production and distribution than from increas­
ing the size of producing or distributing units in terms of capital facilities or
number of workers" (Chandler, 1977, p. 490). Aside, however, from the
Research Center in Entrepreneurial History at Harvard, which was established
in 1948 and closed its doors a decade later, there has not been a concerted
effort to work through and establish the importance of organizational innova­
tion.

The record of organizational innovations is therefore sparse. Much of it
is linked to and focuses on technology. A systematic effort to identify organi­
zational innovations-both successes and failures-would be an enormous
research resource.

Note the reference to successes and failures. Neglect of the latter is
altogether understandable. Failures are unlikely to be long-lived or widely
imitated; and innovators may prefer to bury their mistakes rather than have
them recorded. Focusing attention on failures, however, would help to avoid
the mistaken conclusion that the modem business enterprise is an uninter­
rupted sequence of successful refinements. What were the aberrations? Were
the failures predictable, in that organizational flaws could have been identi­
fied ex ante, or were the innovations undone by events of an unforeseeable
kind? The role of competition in sorting out innovations according to their

economic merits also warrants more complete treatment. The link to evolu­
tionary economics (Nelson and Winter, 1983) will be especially instructive.

He furthermore observes: "Trust and similar values, loyalty or truthtelling,
are . . . not commodities for which trade on the open market is technically
possible or even meaningful" (1974, p. 23). .
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4.4 Dignitary Values and Trust

20My own efforts along this line are at best suggestive (Williamson, 1975. pp, 37-39;
1984a, pp. 210-12). The calculative orientation that economists bring to bear advantageously on
other mailers may be a disability on this. Organization theory specialists, being less committed to
the rational spirit, have less baggage to contend with.

... ethical elements enter in some measure into every contract; without them,
no market could function. There is an element of trust in e"ery transaction;
typically, one object of value changes hands before the other one does, and there
is confidence that the countervalue will in fact be given up. It is not adequate to
argue that there are enforcement mechanism, such as police and the courts; these
are themselves services bought and sold, and it has to be asked why they will in
fact do what they have contracted to do. [Arrow, 1973, p. 24)

Both lawyers and organization theory specialists are more.sensitive to digni­
tary values, especially as they are embedded in the governance process, than
are most economists. Although dignity is enormously difficult to opera­
tionalize, the importance of deepening our knowledge of economic organiza­
tion in dignitary respects is enormous. 20

Instrumentalist excesses of two kinds are of concern. One is that cap­
italist man is a nonhumanist. That is not a flattering or fully accurate descrip­
tion of human nature. The second is that transaction cost economics must be
placed in perspective, lest it become dehumanizing. Thinking about economic
organization exclusively in an instrumentalist way can spill over into a treat­
ment of individuals as instruments. Such excesses of instrumentalism have to
be checked.

For one thing, as Leon Mayhew puts it in his interpretation of Talcott
Parsons, "behind utilitarian markets stand an authentic society, a society that
is prior to and regulates utilitarian contracts tween individuals.... The
social arrangements behind utilitarian agre ents justify criticizing and limit­
ing-that is, constraining-private contracts in the name and in the interests
of a larger society" (Mayhew, 1984, p. 1289). Economizing, after all, is a
means not an end.

Second, calculativeness can get in the way of trust. As Arrow has repeat­
edly argued, trust has an important bearing on economic organization (1969,
p. 62; 1971, p. 207; 1973, p. 24; 1974, p. 23). Thus he observes that
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4.5 Labor Contracting

Those are important observations. But operationalizing trust has proved

inordinately difficult. A noncalculative orientation may help to unpack the
issues.F' Organization theorists would appear to be well suited to the task.

21Note in this connection that trust places real strains on the basic contracting schema. Trust
is unneeded at node A. It is patently absurd, moreover, to associate trust with node B. (The
payments here are up front and contemplate defection. To inquire "How much must I pay you to
love me with deep affection?" is consonant with node B but is patently ridiculous.) The mutual
offer and receipt of credible commitments is in the spirit of node C and is more consonant with
trust. It nevertheless preserves a quasi-calculative orientation, more calculative than the term
"trust" normally contemplates. Attention to behavioral and governance features that transcend
bargaining frameworks of even the node C kind may be needed. Organization theorists would

appear to have the advantage for such an undertaking.

22The tendency to discount the experiences of others has two sources: (I) a propensity to
overestimate own-competencies (consider the difficulty of human agents conceding that they are
below the median), and (2) errors attributable to 20-20 hindsight, which is to say a propensity to
oversimplify. Thus although observers may be able to recognize the same difficulty should it
recur, they do not perceive the general problem of which it is a part and will not be able to cope

equally well with variants.

..

407Conclusions

Schumpeter posed the question "Can capitalism survive" to which he ven­

tured the opinion, "No. I do not think that it can" (1942, p. 61). Lack of
intellectual support for-indeed, prevailing intellectual skepticism regard­

ing-the merits of capitalist modes of organization was among the factors that

led to that negative assessment (Schumpeter, 1942, chap. 13).
Forty years is not a long period in the evolution of economic organiza­

tion. Schumpeter's negative assessment may be borne out yet. Plainly, how­
ever, the demise of capitalism is not imminent. It is furthermore noteworthy

that intellectual opinion has improved over the interval. Partly that is ex­

plained by a deeper appreciation for the purposes served by complex eco­

nomic institutions; but the intervening record of economic accomplishment
has probably been the more important factor. Whatever the explanation,

earlier intellectual skepticism regarding the merits of capitalism has given

way to qualified respect.
Inasmuch as no complex form of economic organization, capitalist or

otherwise, is unproblematic, qualified respect is all that any deserves. It is not

therefore inconsistent to regard some economic institutions as marvels, even

tions. Breakdowns of at least three kinds can be described. One is due to

simple failure of memory. Reputation effects are at best imperfect if the

relevant institutional memories are embedded in players who have retired or
have otherwise been relocated. Also, successor generations of sellers may

ask, sometimes with cause, that they not be held accountable for the sins of

their fathers. But if those to whom forgiveness is warranted cannot be dis­

tinguished from false claimants, and if there is a propensity to err on the side

of charity, then forgiveness may permit contracting errors to be repeated.P
Finally, successor generations may depend on leaders to represent them. If the
leaders have been co-opted or corrupted, wherein do the reputation effect

penalties obtain?
The upshot is that if human nature as we know it is subject to propen­

sities of the kinds described above, then sellers can and sometimes will escape
the penalties of opportunistic behavior during contract execution. According­
Iy, appeal to reputation effects does not obviously warrant that private order­

ing outcomes be regarded as determinative. Tho7'red to be delimited

5. Postscript

2JPorgiveness may also complicate intragenerational as well as intergenerational trade.
More generally, if sellers can repeatedly gull buyers. then efforts to restrain fraud or deceit

warrant assessment. Contractual protection for minors is an example.

THE EcONOMIC INSTITUTIONS OF CAPITALISM

The study of the employment relation is complicated by family considerations

that are not expressly included in the transaction cost economics calculus. If
workers with generalized skills are not really mobile, because of the disloca­

tion costs that moving would impose on other members of the family, then
workers may develop demands for job security, due process, and the like that

the earlier job calculus disregarded. To be sure, firms have incentives to

respect security preferences of every kind-whether these have job or family
origins. But the problem of studying labor organization in a discriminating

way is plainly more complicated when family considerations are introduced.
A second difficulty concerns the efficacy of reputation effects. There are

several potential problems. The most obvious is whether contemporary ob­
servers and successor generations are apprised of contracting difficulties in

sufficient detail to make informed assessments. Idiosyncratic experience be­
tween buyer and seller that is known only to the immediate parties plainly

poses a serious impediment. A second problem is competency bias. If, with
the benefit of hindsight, observers can "see through" the particular difficul­

ties of the transaction in question, and if they believe themselves to be too
clever to make such a mistake themselves, then observers may discount the

experience of others excessively. 22

Still more difficult problems arise if penalties for poor conduct in con­

tract execution must be exacted not by contemporaries but by future genera-
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as awesome, and simultaneously to express real concerns. To the contrary,

any other posture is injudicious.
Grudging respect is warranted for another reason as well: It reinforces

the perspective that economic institutions are always means and never ends.

Rarely does any mode of organization dominate another in all relevant perfor­

mance respects. Choice among alternative modes-at least among the "final­

ists" under review-always involves tradeoffs: Improvements in one or more
performance measures are realized only at the sacrifice of others. That is true
even when the comparison is among efficiency attributes.s? It applies a for­
tiori when sociopolitical features are introduced.

Preferences among alternative modes thus may differ not because perfor­

mance is judged to be different on any particular performance dimension, but

because individuals use different weighting schemes in reaching an aggregate
assessment. Efficiency sacrifices that are voluntarily and knowledgeably

made so as to accomplish some other valued purpose are "merely costs."
Involuntary or non-knowledgeable sacrifices, however, are another matter.

Transaction costs economics holds that microeconomic institutions play
a crucial, subtle, and relatively neglected role in explaining differential eco­

nomic performance-over time, within and between industries, within and
between nation states and sociopolitical systems. The huge valuation disparity

between technological and organizational factors, to which Hayek referred
with dismay in 1945, is still awaiting redress.

Transaction cost economics helps to inform the study of economic orga­
nization Qy requiring the analyst to examine those microanalytic attributes of
organization where the relevant comparative institutional action resides, by

disclosing hitherto neglected transaction cost features, and by insisting that

assessments be made not abstractly but in comparative institutional terms.
"Flawed" modes of economic organization for which no superior feasible
mode can be described are, until something better comes along, winners

nonetheless.

24This is especially evident in the comparisons among modes in Chapter 9.
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