
International Arbitration 
Syllabus 

University of São Paulo School of Law (“USP”) 
Profs. Garro and Duggal (Columbia Law School) with Profs. Yarshell, Carmona, and Forgioni 

Week 2: August 14 to August 17 (Prof. Garro) 
The Arbitral Award and its Enforcement 

Monday, August 14, 2023: The Award I 

• The rendering of the arbitral award: place, date, timing and extensions

• Formal requirements: summary of the proceedings, checklist, reasoning, and the
dispositive part

• Scrutiny of the award

• Damages, interest, and indexation

• Dissenting opinion

• Types of awards

Core Readings: PDF – pages 2 to 26

Tuesday, August 15, 2023: The Award II 

• Correction, clarification, and interpretation of the award

• Res judicata and arbitration

• Application to Set Aside: jurisdiction and procedural mechanism

• Grounds for setting aside: the approach of the UNCITRAL Model Law (“UML”) and the
Federal Arbitration Act (“FAA”) and the case-law.

Core Readings: PDF – pages 26 to 51

Wednesday, August 16, 2023: Recognition and Enforcement of Awards 

• Recognition of foreign arbitral awards and enforcement of awards: New York Convention
awards and other awards. Res judicata and arbitration

• Enforcement of “foreign” and “non-national” arbitral awards: Bergsen v. Joseph Mueller,
710 F.2d 928 (2d Cir. 1983)

• Grounds for denying Recognition and Enforcement of an Arbitration Award

• Disputes subject to international arbitration:  Mitsubishi Motors Corp. v. Soler Chrysler-
Plymouth Inc., 473 U.S. 614 (1985)

• Award Annulled in the Country Where the Award was Made: Corporacion Mexicana De
Mantenimiento Integral v. Pemex-Exploracion, No. 13-4022 (2d Cir. 2016)

Core Readings: PDF – pages 51 to 71

Thursday, August 17, 2023: Investment Arbitration 

• Arbitration of investment disputes: The investment treaty arbitration phenomenon

• Principles common to the protection of foreign investments

• Substantive rights of foreign investors: standards of “treatment” (national, most-favored,
fair and equitable, etc.); expropriation and compensation standards

• Relevance of general public international law

• Custom in treaty interpretation and its limitations

• The emergence of a common law of foreign investment protections

• How to achieve a “balance” between the rights of investors and host States

Core Readings: PDF – pages 71 to 175
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ICSID INSTITUTION RULES 
 

 
Introductory Note 

 
The ICSID Institution Rules were adopted by the Administrative Council of the Centre 
pursuant to Article 6(1)(b) of the ICSID Convention. 
 
The ICSID Institution Rules apply from the filing of a Request for arbitration or 
conciliation under the ICSID Convention to the date of registration or refusal to 
register. If a Request is registered, the ICSID Arbitration or Conciliation Rules apply to 
the subsequent procedure. The ICSID Institution Rules do not apply to the initiation of 
post-Award remedy proceedings, or to proceedings pursuant to the ICSID Additional 
Facility, the ICSID Fact-Finding Rules or the ICSID Mediation Rules. 

 
 

 
Rule 1 

The Request 
 

(1) Any Contracting State or any national of a Contracting State wishing to institute 
proceedings under the Convention on the Settlement of Investment Disputes 
between States and Nationals of Other States (“Convention”) shall file a request for 
arbitration or conciliation together with the required supporting documents 
(“Request”) with the Secretary-General and pay the lodging fee published in the 
schedule of fees.  
 

(2) The Request may be filed by one or more requesting parties, or filed jointly by the 
parties to the dispute. 

 
 

 
Rule 2 

Contents of the Request 
 

(1) The Request shall: 
 

(a) state whether it relates to an arbitration or conciliation proceeding; 
 
(b) be in English, French or Spanish; 
 
(c) identify each party to the dispute and provide its contact information, including 

electronic mail address, street address and telephone number; 
 
(d) be signed by each requesting party or its representative and be dated;  
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(e) attach proof of any representative’s authority to act; and 
 
(f) if the requesting party is a juridical person, state that it has obtained all necessary 

internal authorizations to file the Request and attach the authorizations. 
 

(2) The Request shall include: 
 

(a) a description of the investment and of its ownership and control, a summary of 
the relevant facts and claims, the request for relief, including an estimate of the 
amount of any damages sought, and an indication that there is a legal dispute 
between the parties arising directly out of the investment; 
 

(b) with respect to each party’s consent to submit the dispute to arbitration or 
conciliation under the Convention: 

 
(i) the instrument(s) in which each party’s consent is recorded; 

 
(ii) the date of entry into force of the instrument(s) on which consent is based, 

together with supporting documents demonstrating that date; 
 

(iii) the date of consent, which is the date on which the parties consented in 
writing to submit the dispute to the Centre, or, if the parties did not consent 
on the same date, the date on which the last party to consent gave its consent 
in writing to submit the dispute to the Centre; and 

 
(iv)  an indication that the requesting party has complied with any condition for 

submission of the dispute in the instrument of consent;  
 

(c) if a party is a natural person: 
 

(i) information concerning that person’s nationality on both the date of consent 
and the date of the Request, together with supporting documents 
demonstrating such nationality; and 

 
(ii) a statement that the person did not have the nationality of the Contracting 

State party to the dispute either on the date of consent or the date of the 
Request;  

 
(d) if a party is a juridical person: 

 
(i) information concerning and supporting documents demonstrating that party’s 

nationality on the date of consent; and 
 
(ii) if that party had the nationality of the Contracting State party to the dispute 

on the date of consent, information concerning and supporting documents 
demonstrating the agreement of the parties to treat the juridical person as a 
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national of another Contracting State pursuant to Article 25(2)(b) of the 
Convention;  

 
(e) if a party is a constituent subdivision or agency of a Contracting State: 

 
(i) the State’s designation to the Centre pursuant to Article 25(1) of the 

Convention; and 
 
(ii) supporting documents demonstrating the State’s approval of consent 

pursuant to Article 25(3) of the Convention, unless the State has notified the 
Centre that no such approval is required. 

 
 

 
Rule 3 

Recommended Additional Information 
 

It is recommended that the Request: 
 

(a) contain any procedural proposals or agreements reached by the parties, including 
with respect to: 
 
(i) the number and method of appointment of arbitrators or conciliators; 
 
(ii) the procedural language(s); and  
 
(iii) the use of expedited arbitration under Chapter XII of the ICSID Arbitration 

Rules; and 
 

(b) include the names of the persons and entities that own or control a requesting 
party which is a juridical person. 

 
 

 
Rule 4 

Filing of the Request and Supporting Documents 
 

(1) The Request shall be filed electronically. The Secretary-General may require the 
Request to be filed in an alternative format if necessary. 

 
(2) An extract of a document may be filed as a supporting document if the extract is not 

misleading. The Secretary-General may require a fuller extract or a complete version 
of the document. 

 
(3) The Secretary-General may require a certified copy of a supporting document.  
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(4) Any document in a language other than English, French or Spanish shall be 
accompanied by a translation into one of those languages. Translation of only the 
relevant part of a document is sufficient, provided that the Secretary-General may 
require a fuller or a complete translation of the document. 
 

 
 

Rule 5 
Receipt of the Request and Routing of Written Communications 

 
The Secretary-General shall: 

 
(a) promptly acknowledge receipt of the Request to the requesting party; 

 
(b) transmit the Request to the other party upon receipt of the lodging fee; and 

 
(c) act as the official channel of written communications between the parties. 

 
 

 
Rule 6 

Review and Registration of the Request 
 

(1) Upon receipt of the Request and lodging fee, the Secretary-General shall review the 
Request pursuant to Article 28(3) or 36(3) of the Convention. 

 
(2) The Secretary-General shall promptly notify the parties of the registration of the 

Request, or the refusal to register the Request and the grounds for refusal. 
 

 
 

Rule 7 
Notice of Registration 

 
The notice of registration of the Request shall: 

 
(a) record that the Request is registered and indicate the date of registration; 

 
(b) confirm that all correspondence to the parties in connection with the proceeding 

will be sent to the contact address appearing on the notice, unless different 
contact information is indicated to the Centre; 

 
(c) invite the parties to inform the Secretary-General of their agreement regarding 

the number and method of appointment of arbitrators or conciliators, unless such 
information has already been provided, and to constitute a Tribunal or 
Commission without delay;  
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(d) remind the parties that registration of the Request is without prejudice to the 

powers and functions of the Tribunal or Commission in regard to jurisdiction of 
the Centre, competence of the Tribunal or Commission, and the merits; and 

 
(e) remind the parties to make the disclosure required by ICSID Arbitration Rule 14 

or ICSID Conciliation Rule 12. 
 

 
 

Rule 8 
Withdrawal of the Request 

 
At any time before registration, a requesting party may notify the Secretary-General in 
writing of the withdrawal of the Request or, if there is more than one requesting party, 
that it is withdrawing from the Request. The Secretary-General shall promptly notify the 
parties of the withdrawal, unless the Request has not yet been transmitted pursuant to 
Rule 5(b).  
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The Americas have experienced a strong uptick in investment treaty arbitration 
activity over the past year. In 2016, 17 per cent of the 47 new investment 
arbitration cases registered before the International Centre for Settlement of 
Investment Disputes (ICSID) under the ICSID Convention and Additional Facility 
Rules included a South American country as a party, while an additional 6 per 
cent included Spanish-speaking countries from the Caribbean and Central 
America.1ICSID registered a total of 14 cases, involving Colombia (three), 
Venezuela (three), Panama (three), Peru (one), Uruguay (one), Mexico (one), 
Canada (one) and the United States (one).2 Thirteen per cent of the arbitrators, 
conciliators and ad hoc committee members appointed in cases registered in 
2016 were South American nationals (21 total), 2 per cent were from Central 
America (three total), and 18 per cent were from North America (28 
total).3 Claimants initiated cases under the UNCITRAL Rules against 
Bolivia,4 Colombia,5 the Dominican Republic,6 Ecuador,7Mexico8 and Peru.9 At the 
opposite end of the arbitration ‘life cycle', the past 12 months saw an increasing 
number of cases involving countries in the Americas come to a close. Between 1 
June 2016 and 21 June 2017, Venezuela10 and Costa Rica11 each had two ICSID 
awards rendered against them; ICSID awards were also rendered against 
Panama,12 Peru,13 Uruguay,14 El Salvador,15 Argentina16 and Canada.17 The region 
continues to see foreign investment from all over the world, suggesting that it will 
likely continue to see investment treaty disputes for the foreseeable future.18 
In the past year, several new international investment treaties involving the 
Americas have been in negotiations or were signed, but only three were ratified: 
(i) the Canada-Hong Kong Foreign Investment Promotion and Protection 
Agreement (FIPA), (ii) the Canada-Mongolia FIPA, and (iii) the United States-
Argentina Trade and Investment Framework Agreement (TIFA). Of these three, 
only the Canadian FIPAs provide for investor-state dispute resolution. The 
Canada-Hong Kong FIPA provides for UNCITRAL arbitration, and the Canada-
Mongolia FIPA provides for ICSID or UNCITRAL arbitration. The United States 
and Argentina already have a BIT in force (since 1994) that provides for investor-
state dispute resolution, so the new TIFA understandably does not have such a 
provision. 

http://globalarbitrationreview.com/edition/1001050/the-arbitration-review-of-the-americas-2018
http://globalarbitrationreview.com/author/profile/1004648/david-m-orta
http://globalarbitrationreview.com/author/profile/1001123/daniel-salinas-serrano
http://globalarbitrationreview.com/author/profile/1002367/brian-h-rowe
http://globalarbitrationreview.com/author/profile/1013911/kristopher-yue
http://globalarbitrationreview.com/organization/1000987/quinn-emanuel-urquhart-sullivan-llp


The past year also saw the termination of many international investment treaties 
in the Americas, as a result of Ecuador's termination of all 16 of its BITs that 
remained in force. By presidential decree on 16 May 2017, Ecuador terminated 
its BITs with Argentina, Bolivia, Canada, Chile, China, France, Germany, Italy, 
the Netherlands, Peru, Spain, Sweden, Switzerland, the United Kingdom, the 
United States and Venezuela. Ecuador's termination of these BITs followed the 
May 2017 report of a national commission (CAITISA, by its Spanish acronym), 
finding that the BITs failed to give the promised level of foreign direct investment, 
were contrary to developmental objectives, and disproportionately favoured 
investors at significant expense to Ecuador.19 The 108-page report discussed 
various international arbitral awards in detail, including the award issued in 
the Burlington case addressed below. The report recommended the termination 
of all BITs, which Ecuador did on 16 May 2017. Notably, however, many of the 
terminated BITs have sunset clauses that will allow existing investors to continue 
to rely on them for years to come with respect to investments made prior to the 
termination of the applicable BITs. 
With these developments as backdrop, this article briefly discusses four legal 
developments and updates to last year's article that are expected to be important 
for arbitration practitioners, international investors, and others interested in the 
investment dispute settlement system. 

First, three tribunals issued decisions on counterclaims brought by respondent 
states. Of these three decisions, Burlington v Ecuador was the only one to award 
damages on a counterclaim; the counterclaim failed on the merits in Urbaser v 
Argentina, and the tribunal in Rusoro Mining v Venezuela dismissed the 
counterclaim for lack of jurisdiction. 
Second, as an update to last year's article on time limitations and submissions 
from non-disputing parties, this year saw another trio of decisions on this 
topic: Eli Lilly v Canada, Berkowitz v Costa Rica and Rusoro Mining v Venezuela. 
Third, in García v Venezuela, a Paris court hearing set-aside proceedings 
rejected Venezuela's jurisdictional objection against dual nationals pursuing 
claims under the Spain-Venezuela BIT. 
Finally, President Trump formally notified the US Congress of his intention to 
renegotiate the North America Free Trade Agreement (NAFTA). Although 
officials in his administration have offered few specifics, they have suggested that 
there may be changes to the investor-state dispute settlement mechanism under 
Chapter 11 of NAFTA. Any changes to the investment arbitration mechanism 
under NAFTA may have cascading effects on other BITs and FTAs in Latin 
America and across the globe. As a result of uncertainties over the direction of 
US economic policymaking, the United Nations forecasts that, in 2017, foreign 
direct investment in the region will be adversely affected.20 

Counterclaims 



As the CAITISA report circumspectly recognised, not all of Ecuador's cases have 
ended in losses for the state.21 In fact, in the recent Burlington case, Ecuador won 
an award of $41.8 million for counterclaims against an investor.22 Though this is a 
significant victory for Ecuador, it does little to assuage the concerns laid out in 
the CAITISA report, as the same tribunal awarded the investor much larger 
damages of $379.8 million in the same case. 
In Burlington v Ecuador, an ICSID tribunal exercised jurisdiction over 
counterclaims based on the investor's and Ecuador's direct agreement that the 
arbitration was the appropriate forum for resolution of counterclaims arising out of 
certain investments. After finding a jurisdictional basis in the parties' direct 
agreement, the tribunal also found that jurisdiction was proper under Article 46 of 
the ICSID Convention, which allows for jurisdiction over counterclaims ‘arising 
directly out of the subject-matter of the dispute', subject to consent and other 
requirements for ICSID jurisdiction.23 The tribunal held that Ecuador's 
counterclaims satisfied the independent requirements for ICSID jurisdiction, and 
awarded Ecuador approximately $41.8 million for environmental and 
infrastructure counterclaims.24 This sum is significant, though a fraction of the 
approximately $380 million that the tribunal awarded the investor.25 The tribunal 
also noted the parallel but still-pending Perenco arbitral proceedings for the point 
that Ecuador should not recover twice for the same counterclaims.26 
Ecuador was not alone in this regard, as Argentina also won a jurisdictional 
decision on counterclaims. In Urbaser v Argentina, the tribunal found jurisdiction 
over the state's counterclaims but rejected them on the merits.27 In finding 
jurisdiction, the tribunal analysed the broadly worded Argentina-Spain BIT, which 
provided for ICSID arbitration over ‘disputes arising between a Party and an 
investor of the other Party in connection with investments'.28 Argentina argued 
that the investors had violated the residents' right to water by failing to invest 
funds or carry out various aspects of the investment. For the tribunal, this was 
close enough of a relation to the investments and the dispute to satisfy the BIT's 
jurisdictional scope as well as that of Article 46 of the ICSID Convention. After 
finding jurisdiction, however, the tribunal rejected Argentina's counterclaims on 
the merits, finding that although the investor was bound by a negative duty to not 
‘engage in activity aimed at destroying [human] rights', there was no basis to hold 
the investors responsible for Argentina's positive obligations to uphold the 
residents' right to water.29 
On the other hand, in Rusoro Mining v Venezuela, the tribunal held it had no 
jurisdiction over Venezuela's counterclaim. Venezuela argued that the investor 
had inadequate mining practices that damaged the mine and impaired its 
value.30The tribunal looked to the text of the Canada-Venezuela BIT, which 
restricted the scope of arbitrable disputes to those based on a ‘claim by the 
investor that a measure taken or not taken by the [host State] is in breach of this 
Agreement', and allowed only investors to submit disputes to 



arbitration.31 Accordingly, the tribunal dismissed Venezuela's counterclaim for 
lack of jurisdiction.32 
These cases show that while counterclaims in investment treaty arbitrations 
remain rare, successful ones remain even rarer. 
Though Burlington and Urbasersurmounted the significant jurisdictional hurdles 
that states often face - usually in the form of restrictive BIT text (such as 
in Rusoro) or the lack of investor consent to submit counterclaims to arbitration - 
both cases resulted in what some may dismiss as pyrrhic victories for the 
respondent state. 

Time limits 

In last year's article, we discussed non-disputing parties' interpretations of time 
limitations in free trade agreements, noting Judge Brower's concern that non-
disputing parties ‘club together' to support the respondent state's restrictive 
position.33 In the cases discussed - Eli Lilly v Canada, Corona Materials v 
Dominican Republic and Mercer International v Canada - non-disputing parties 
argued that ‘neither a continuing course of conduct nor the occurrence of 
subsequent acts or omissions can renew or interrupt the three-year limitation 
period once it has commenced to run.'34 Time limits remained a live issue in the 
past year, in the form of the awards in Eli Lilly v Canada, Berkowitz v Costa 
Ricaand Rusoro Mining v Venezuela. And in both Eli Lilly and Berkowitz, the 
tribunals considered submissions from non-disputing parties as to the limitation 
period issue. 
In Eli Lilly, the claimant alleged breaches of the NAFTA based on the Canadian 
courts' invalidation of certain patents.35 The three-year limitation period under 
NAFTA Articles 1116(2) and 1117(2) had commenced on 12 September 2010; 
the claimant initiated arbitration on 12 September 2013, within that time frame. 
Though the final Supreme Court decisions were issued within the limitation 
period in December 2011 and May 2013, the claimant alleged that the basis of 
the decisions was the courts' adoption of an arbitrary and discriminatory legal 
doctrine in the mid-2000s - which, Canada argued, meant that the limitations 
period should have begun to count in 2010, which in turn would have made 
claimant's NAFTA action time-barred.36 
As discussed in last year's article, Mexico and the United States filed non-
disputing party submissions, arguing that the three-year limitation period of 
NAFTA should not be suspended, prolonged, or renewed by a continuing course 
of conduct. The tribunal noted this position but avoided it altogether, holding 
instead that the ‘Claimant has not advanced a theory of continued breach or 
otherwise advocated the suspension or extension of the limitation period'.37 The 
tribunal appeared to deliberately avoid the legal issue, resting its decision on its 
factual determination that ‘the alleged breach for each investment . . . occurred at 
a single point in time within the three-year period.'38 The tribunal did note, citing 



the Mondev and Feldman decisions, that it would consider ‘earlier events that 
provide the factual background to a timely claim'.39 
In Berkowitz, in contrast to Eli Lilly, the tribunal squarely addressed the claimants' 
allegations of a continuing breach or composite act straddling the 
commencement of the limitation period.40 The claimants had invested in 
beachfront properties that were subject to expropriation orders several years 
before the limitation period commenced (and before the CAFTA's entry into 
force). The claimants argued that they did not know about the expropriation 
orders when they were issued, and that the continued failure of Costa Rica to 
provide adequate compensation constituted an independently actionable breach. 
El Salvador and the United States made submissions as non-disputing parties, 
not explicitly in defence of Costa Rica, but supporting the strict interpretation of 
the three-year limitation period under CAFTA that formed part of Costa Rica's 
defence.41 El Salvador also observed that where a treaty calls for a six-month 
negotiation period before initiating arbitration, as does CAFTA, this effectively 
shortens the three-year limitation period to two years and six months, as an 
investor will not be able to initiate a timely arbitration unless it begins negotiations 
six months before filing. 
The tribunal, in line with the non-disputing parties' submissions and in agreement 
with Corona Materials and other similar cases, adopted a strict interpretation of 
the three-year limitation period and held that the majority of the claims fell 
beyond the limitation period.42 The tribunal only left open a question the potential 
survival of claims concerning three properties affected by judgments issued more 
than a year after the arbitration was initiated.43 The investors withdrew those 
claims, however, cementing Costa Rica's victory in the case.44 
Finally, though based on a BIT and not a free trade agreement, the tribunal in 
Rusoro Mining v Venezuela applied a three-year time limitation in the same 
manner.45 The tribunal noted the similarity of the three-year limitation period in the 
NAFTA and the Canada-Venezuela BIT, which formed the basis of the parties' 
consent.46 The parties agreed that the limitation period commenced on 17 July 
2009, three years before the investor filed its request for arbitration.47 The 
investor argued that certain measures before 17 July 2009 should be considered 
because they formed a ‘chain of actions' and were ‘part of a composite breach 
that crystallized after the time bar became applicable'.48 The tribunal found that 
there was not a sufficient connection between the pre- and post-period acts, and, 
therefore, held that the investor's claims based on those earlier measures were 
time-barred.49 The investor prevailed on its expropriation claim for the later acts 
only.50 
Though Eli Lilly decided this issue in favour of the investor 
and Berkowitz and Rusoro decided the issue in favour of the respondent state, all 
three tribunals were careful to emphasise the factually specific nature of their 
decisions. Even under a strict interpretation of a limitation period, each case will 
be assessed on its own facts as to whether post-period measures are truly 



independent from pre-period events. Tribunals, however, appear to be growing in 
agreement, under multilateral and bilateral treaties alike, that time limitations 
generally cannot be bypassed with allegations of a continuing course of conduct, 
further limiting the UPS v Canada holding that ‘continuing courses of conduct 
constitute continuing breaches of legal obligations and renew the limitation period 
accordingly.'51 

Paris court affirms dual nationals can pursue claims 
under BIT 

Practitioners in the arbitration community have watched with interest the set-
aside proceedings for the jurisdictional award in the García v Venezuela case, 
where an UNCITRAL tribunal allowed claimants with dual Spanish-Venezuelan 
nationality to bring claims against Venezuela under the Spain-Venezuela BIT. 
Dual nationals holding the citizenship of the host state cannot bring investment 
claims under the ICSID Convention. In particular, Article 25 of the ICSID 
Convention limits the jurisdiction of ICSID to disputes between a ‘Contracting 
State' and a ‘national of another Contracting State', defined as ‘any natural 
person who had the nationality of a Contracting State other than the State Party 
to the dispute' but excluding ‘any person who . . . also had the nationality of the 
Contracting State party to the dispute'. The claimants in the García case, 
however, brought investment claims not under the ICSID Convention, but under 
the UNCITRAL Arbitration Rules, which, like the applicable treaty, are silent on 
dual nationals' standing to bring investment claims. 
Both claimants had dual nationality. García Armas was born in Spain and moved 
to Venezuela in the 1960s. He lost his Spanish nationality in 1972 when he 
became a Venezuelan national, but re-acquired it in 2004. He possessed both 
nationalities at the time the contested governmental measures were adopted and 
the treaty claim was filed. García Gruber is a Venezuelan national by birth and 
acquired Spanish citizenship in 2003, keeping her Venezuelan nationality at all 
times. 

On 15 December 2014, the arbitral tribunal issued a decision on jurisdiction 
holding that the Spain-Venezuela BIT did not exclude claims by dual nationals, 
and accordingly found that it had jurisdiction over the Garcías' claims against 
Venezuela. The tribunal examined the BIT's language and found that the BIT did 
not contain express restrictions against dual nationals bringing claims against 
either contracting state. The tribunal reasoned that the specific provisions of the 
Spain-Venezuela BIT constituted lex specialis, overriding general rules of 
customary international law and other implied principles. This decision attracted 
great interest in the arbitration community, in part because it upheld jurisdiction 
over the claims of dual nationals against a state of their own nationality. 



Although the tribunal was unanimous in the standing of dual nationals to bring 
claims under the Spanish-Venezuela BIT, the arbitrators split on the question of 
when a claimant must hold Spanish nationality. Two arbitrators, Professors 
Eduardo Grebler and Guido Tawil, formed a majority, concluding that it was 
sufficient for the claimants to hold Spanish nationality (i) on the date of the 
alleged treaty breaches, and (ii) on the date of the commencement of the 
arbitration. In a dissenting opinion, arbitrator Rodrigo Oreamuno argued that the 
nationality requirement must also be satisfied on the date of making the 
investment in Venezuela. 

While the arbitration proceeded to the merits phase, Venezuela applied to set 
aside the jurisdictional award before courts in Paris, the seat of the arbitration. 
Venezuela asserted that the tribunal wrongly upheld jurisdiction because 
customary international law does not allow dual nationals to bring claims against 
their own state. 

On 25 April 2017, the Paris Court of Appeal issued a decision partly upholding 
Venezuela's challenge. Importantly, however, while the court partially annulled 
the jurisdictional award, it affirmed the central tenet that dual nationals can bring 
claims under the Spain-Venezuela BIT against either contracting state. 

According to the Paris court, the nationality requirement also must be satisfied at 
the time when claimants make their investment, agreeing with the dissenting 
view of Mr Oreamuno. In the court's view, because the majority of the tribunal 
erred on this point, part of the jurisdictional award had to be annulled. However, 
the court confirmed the rest of the award, agreeing that the Spain-Venezuela BIT 
did not expressly bar dual nationals from bringing claims. The court also rejected 
Venezuela's view that customary international law prohibits nationals from 
pursuing international claims against their own state. 

Dual nationals planning on bringing investment claims against one of their states 
of nationality will now find strong support in the Paris Court of Appeal's decision. 
Indeed, there are a number of ongoing arbitrations involving dual nationals, such 
as Pugachev v Russian Federation52 (UNCITRAL arbitration involving a French-
Russian national under the France-Russia BIT) and Dawood Rawat v Republic of 
Mauritius53 (UNCITRAL arbitration involving a French-Mauritian national under 
the France-Mauritius BIT). Practitioners, however, should carefully evaluate the 
limits to a tribunal's jurisdiction ratione temporis in light of the Paris court's view 
that foreign nationality must be held at the date of the making of the investment. 

Renegotiation of the NAFTA 

President Donald Trump campaigned on a platform of renegotiating the United 
States' trade deals, describing the NAFTA in particular as ‘the worst trade deal 



ever'. In tune with what he has dubbed his ‘America First' policy, President 
Trump formally withdrew from the Trans-Pacific Partnership negotiations. Within 
days of taking power, Trump's White House announced that, ‘[i]f our partners 
refuse a renegotiation that gives American workers a fair deal, then the President 
will give notice of the United States' intent to withdraw from NAFTA.'54 
President Trump has followed through on his campaign promise. On 18 May 
2017, the Trump administration formally notified Congress that it plans to 
renegotiate the NAFTA.55 The notice triggers a 90-day notice period before trade 
negotiations may be initiated. Although the notice was light on specifics, it 
advocated for the ‘modernization' of the NAFTA to address topics including 
intellectual property rights, regulatory practices, state-owned enterprises and 
customs procedures.56 The notice did not make specific mention of the future of 
investment arbitration under NAFTA, however. The silence regarding arbitration 
notwithstanding, labour and environmental rights groups have promised to lobby 
for the elimination of investment arbitration under a new trade agreement.57Public 
Citizen, for example, has derided the investor-state dispute settlement process 
as a ‘corporate power grab' that creates ‘new rights for multinational corporations 
to sue the US government in front of a tribunal of three corporate lawyers.'58 
Under Chapter 11, NAFTA provides a mechanism for investor-state dispute 
resolution, which some commentators believe led to a proliferation of 
investments in all three countries.59 There have been at least 59 investment 
arbitrations under NAFTA.60 
Despite his stated positions, President Trump's ‘America First' policy has not 
been entirely hostile to foreign investors. In March, President Trump approved 
TransCanada's Keystone XL Pipeline, a project that the Obama Administration 
had previously rejected. TransCanada had initiated arbitration against the United 
States under Chapter 11 of NAFTA, arguing that the refusal to grant a 
presidential permit violated the substantive protections that NAFTA affords 
investors.61However, in light of President Trump's approval order, TransCanada 
discontinued the NAFTA arbitration on 24 March 2017.62 
This openness to foreign investors, however, may be merely incidental and not 
part of a broader, considered plan toward liberal relations with foreign investors. 
President Trump's broader posture on NAFTA could well have the opposite effect 
in the investment community, creating uncertainty as to the fate of investor-state 
disputes under the NAFTA. 

The upcoming negotiations of NAFTA are likely to focus on contentious issues 
such as tariffs, trade barriers, and rules of origin. They could also impact the 
availability and scope of investor-state arbitration under Chapter 11, however. 
President Trump, for example, could seek to limit the ability of Canadian or 
Mexican companies to sue the US government or could seek renegotiation of the 
substantive protections afforded under NAFTA, though there is no express 
indication at this time that these proposals are being contemplated. US Trade 



Representative Robert Lighthizer has said that the US intends to ‘rebalance', but 
not remove, investor-state dispute settlement under NAFTA.63 Meanwhile, 
Democratic legislators, such as Senator Sherrod Brown64 and Representative 
Peter DeFazio,65 have advocated for the complete removal of the investor-state 
dispute settlement provision, arguing that it favours multinational corporations 
and undermines US sovereignty. 
As mentioned, President Trump could, and has expressly threatened to, opt for 
the more radical option of withdrawing from NAFTA if his oft-touted negotiation 
skills don't yield the deal he wants. Withdrawal from NAFTA is quite 
straightforward. NAFTA Article 2205 requires only written notice to the other 
parties, with withdrawal becoming effective six months after the notice. 

Withdrawal from NAFTA could have significant consequences for US investors 
with investment disputes against Mexico or Canada, and vice versa. In addition 
to doing away with the substantive protections and the dispute resolution 
mechanism afforded to investors under Chapter 11, withdrawal also would have 
practical implications for investors who have live disputes against one of the 
member states. Specifically, withdrawal would create serious time constraints for 
investors wishing to submit investment disputes to arbitration. NAFTA Article 
2205 can be interpreted to suggest that investors could bring new claims only 
during the six months between the notice of withdrawal and the date it becomes 
effective. NAFTA Article 1119 further complicates and may shorten investors' 
rights to submit claims to arbitration, as it includes a notice provision in which 
investors provide the state written notice of intent to submit a claim to arbitration 
at least 90 days before the claim is presented. In the same vein, Article 1120 
provides for a six-month cooling-off period. Unlike most other investment 
protection agreements that typically guarantee investment protections for 10 to 
15 years after the instrument has been terminated, under ‘sunset clauses', 
NAFTA does not include any such provision. Thus, once the six-month 
withdrawal notification period is up, an investor who relied on the dispute 
settlement provisions and the substantive protections of NAFTA may be left 
without recourse other than suing the host country in domestic courts, with the 
usual sovereign immunity and attendant complications arising from suing a 
sovereign in its own courts. 

Investors with already-pending claims, however, should not be concerned about 
the possibility of the United States' withdrawal, since their claims have already 
been perfected. It is a well-established principle of international law and treaty 
interpretation that withdrawal from an international instrument cannot have 
retroactive effects on pending proceedings. For example, cases initiated against 
Ecuador continued even after Ecuador's denunciation of the ICSID Convention 
had taken effect.66 Likewise, cases brought against Venezuela following its 
denunciation of the ICSID Convention have also continued.67 
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I. Introduction

1. This Note aims to provide background information regarding selected

permanent international courts and other dispute settlement bodies.  It is structured

as a comparative analysis of key issues relevant in the context of further discussions

regarding the establishment of a multilateral investment tribunal.  It is the intention

to update this note on a regular basis as work on this topic would progress.

Delegations are invited to provide to the Secretariat further pertinent elements.

2. This Note was prepared with reference to a broad range of published information

on the topic,1 and does not seek to express a view on the possible reform solutions,

which is a matter for the Working Group to consider.

II. Pertinent elements of selected permanent international
courts and tribunals

A. Background information

3. The Working Group may wish to consider document A/CN.9/WG.III/WP.213

regarding the establishment of a multilateral investment tribunal and related issues.

It may also wish to note that the establishment of such a tribunal would require the

preparation of a statute for adoption by States and regional economic integration

organizations. The statute would be supplemented by rules or regulations addressing

more detailed procedural matters. The Working Group may wish to consider that

various models could be considered for preparing the statutes as well as rules or

regulations, as evidenced by international courts and tribunals, regional courts, and

other dispute settlement bodies.

4. As a preliminary remark, it could be noted that international dispute

settlement bodies can be very different in nature. More specifically, each body bears

specific operational characteristics that are inherently linked with their object,

purpose and mode of establishment. Thus, a crucial distinction must be made

between dispute settlement bodies that were established under a treaty in order to

adjudicate disputes between its members over substantive rules provided in that

treaty, and other dispute settlement bodies which do not adjudicate on substantive

provisions of one particular treaty among its members. While th is Note addresses

both types of dispute settlement bodies for the purpose of a mere informative exposé

on common operational aspects, the Working Group may wish to note that a

multilateral investment tribunal would most probably follow the second approach.

Indeed, in light of the current legal framework, a multilateral investment tribunal

would adjudicate over the relevant underlying international investment instruments,

rather than one sole investment treaty with a unified set of substantive standards and

provisions.

__________________ 

1 This includes: the CIDS Research Paper (referred to as the “CIDS report”), entitled Can the Mauritius Convention serve as a 

model for the reform of investor-State arbitration in connection with the introduction of a permanent investment tribunal or 

an appeal mechanism? Analysis and roadmap , by Gabrielle Kaufmann-Kohler and Michele Potestà, available at 

https://uncitral.un.org/sites/uncitral.un.org/files/media -documents/uncitral/en/cids_research_paper_mauritius.pdf; the OECD 

Working Papers on International Investment No 2012/3, OECD Investment Division 2012, Investor-state dispute settlement: A 

scoping paper for the investment policy community, by David Gaukrodger et al.; the Policy Options Paper, E15 Initiative, 

International Centre for Trade and Sustainable Development (ICTSD) and World Economic Forum 2016, The Evolving 

International Investment Law and Policy Regime: Ways Forward , by Karl Sauvant; Reshaping the Investor-State Dispute 

Settlement System, Journeys for the 21st Century, edited by Jean E. Kalicki and Anna Joubin-Bret, Nijhoff International 

Investment Law Series, Volume: 4; Appeals Mechanisms in International Investment Disputes , edited by Karl Sauvant, Oxford 

University Press; Appeal mechanism for ISDS Awards, Interaction with New York and ICSID Conventions, Conference on 

Mapping the Way Forward for the Reform of ISDS, Albert Jan van den Berg; From Bilateral Arbitral Tribunals and Investment 

Courts to a Multilateral Investment Court, Options regarding the Institutionalization of Investor -State Dispute Settlement, and 

Standalone Appeal Mechanism: Multilateral Investment Appeals Mechanisms , by Marc Bungenberg and August Reinisch, 

European Yearbook of International Economic Law; see also bibliographic references published by the Academic Forum, 

available under “Additional resources” at https://uncitral.un.org/en/library/online_resources/investor-state_dispute and 

www.jus.uio.no/pluricourts/english/projects/leginvest/academic -forum/.  

https://undocs.org/en/A/CN.9/WG.II/WP.213
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/cids_research_paper_mauritius.pdf
https://uncitral.un.org/en/library/online_resources/investor-state_dispute
https://www.jus.uio.no/pluricourts/english/projects/leginvest/academic-forum/
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5. Particular consideration is given in this Note to the WTO Dispute Settlement

Body (the “DSB”), the International Court of Justice (the “ICJ”), the Arab

Investment Court (the “AIC”), the International Islamic Court of Justice (the “IICJ”),

the ECOWAS Court of Justice, the Intra-Mercosur Dispute Settlement Mechanism

(the “IMDSM”), the Caribbean Court of Justice (the “CCJ”), the Court of Justice of

the Andean Community, the OHADA Common Court of Justice and Arbitration (the

“CCJA”) the Iran-United States Claims Tribunal (the “IUSCT”) and the United

Nations Compensation Commission (the “UNCC”), but other examples that are not

specifically covered in the Note may also provide useful precedent and illustration

6. Specifically, this Note develops a number of aspects related to the

establishment of international courts and tribunals (Section B). It further identifies

common and specific features on the functioning and governance of these courts,

either in the context of existing institutions or as separate bodies (Section C). It

further highlights examples of how these courts have articulated their jurisdiction

(Section D), how they have dealt with issues of representation among adjudicators

(Section E) as well as specific rules of nomination, selection and appointment

(Section F), the terms of office and renewal of adjudicators (Section G), specific

requirements related to their competence and expertise (Section H), and other ethical

rules applicable to them (Section I). This Note further explores aspects of case

assignment among international adjudicators (Section J), the appeal structures and

conditions of appeal of these courts (Section K), the law they apply (Section L) and

the way their decisions are enforced in order to ensure their effectiveness ( Section

M).

B. Establishment

7. With regards to the establishment of a multilateral investment tribunal, the

Working Group may wish to consider various options, including whether such tribunal

would be created under the auspices of an existing organization, as a dispute

settlement mechanism in a multilateral treaty or as a separate and independent body.

A standing multilateral body would enjoy legal personality under international and

national law, which would allow it to conclude treaties such as a seat agreement

establishing the necessary privileges and immunities.2 The Secretariat was requested

to further analyze the different options to assist the Working Group in its deliberations

i. International Courts and Tribunals

8. The Understanding on Rules and Procedures Governing the Settlement of

Disputes (the “DSU”) was agreed upon in 1994 as a part of the Uruguay Round of

Multilateral Trade Negotiations and is included in Annex 2 to the Marrakesh

Agreement establishing the World Trade Organization. The DSU provides a forum for

WTO Members to resolve disputes arising under WTO agreements (referred in DSU

as “covered agreements”). The WTO Dispute Settlement Body was established with

a view to administer disputes under the rules and procedures referred to in the DSU,

in particular the dispute settlement provisions of the agreements listed in Appendix 1

to the DSU. Pursuant to the DSU, WTO Members must first attempt to settle their

dispute through consultations. If consultations among disputing WTO members fail,

the dispute is brought before an ad hoc dispute panel. The decisions made by the ad

hoc dispute panel may be subject to appeal before the WTO Appellate Body.3

9. The International Court of Justice was established by the UN Charter as the

principal judicial organ of the United Nations.  The role of the Court is to adjudicate

legal disputes submitted to it by States, and issue advisory opinions on legal questions

referred to it by authorized United Nations organs and specialized agencies.4

ii. Regional Courts

__________________ 

2 A/CN.9/WG.III/WP.213, para. 68.  
3 WTO, Understanding on Rules and Procedures Governing the Settlement of Disputes, Marrakesh Agreement Establishing the 

World Trade Organization, Annex 2, 15 April 1994) available at:  

https://www.wto.org/english/docs_e/legal_e/28-dsu.pdf  
4 ICJ Statute, Article 1 available at: https://www.icj-cij.org/en/statute 

https://www.wto.org/english/docs_e/legal_e/28-dsu.pdf
https://www.icj-cij.org/en/statute


4/24 

10. The Arab Investment Court was established under the auspices of the League of Arab

States (the “LAS”) and is competent to hear investment disputes pursuant to the Arab

Investment Agreement (the “AIA”). The Unified Agreement for the Investment of Arab

Capital in the Arab States was the first investment treaty to establish a permanent

forum for the settlement of investor-State disputes.5

11. The Charter of the Organization of Islamic Cooperation (the “OIC”) envisaged

the creation of the International Islamic Court of Justice as the OIC’s principal judicial organ.

However, Article 49 of the IICJ Statute stipulates that the Statute shall only come into force

upon ratification by two-thirds of OIC Member States. As this threshold has not been met,

the IICJ has not been established yet.6

12. The principal legal organ of the Economic Community of West African States

(the “ECOWAS”) 7  is the Community Court of Justice. 8  The Court’s mandate is to

resolve disputes related to the Community’s treaty, protocols, and conventions.

13. Regarding the Intra-MERCOSUR Dispute Settlement Mechanism (the

“IMDSM”), the Protocol of Olivos (“PO”) put in place the Tribunal Permanente de

Revisión (“TPR”), which seeks to resolve disputes concerning the interpretation,

application and infringement of MERCOSUR law, which comprises the Treaty of

Asunción (the treaty by which MERCOSUR was established), its protocols and the

agreements concluded, as well as the disputes arising in connection with decisions,

resolutions and directives adopted by MERCOSUR bodies having decision -making

competence. In December 2010 the Parlasur (the parliamentary assembly of

MERCOSUR) expressed its support for the establishment of a Court of Justice for

MERCOSUR. After a year of assessment and parliamentary approval, the draft

protocol was submitted to the Consejo del Mercado Común (“CMC” - the supreme

political body of MERCOSUR) on 14 December 2010 for its consideration and final

approval. All MERCOSUR State Parties 9  are parties to the TPR. The TPR was

established in order to solve disputes arising between States parties concerning the

interpretation and application of, or non-compliance with, the Treaty of Asuncion (the

treaty establishing MERCOSUR), the protocols and agreements within the framework

of the Treaty of Asuncion, decisions of the Common Market Council,10 Resolutions of

the Market Group and the Join Guidelines Committee of Commerce of MERCOSUR.11

14. The Caribbean Court of Justice was established under the Agreement

Establishing the Caribbean Court of Justice (2001). The Court has a dual function as

it serves as a jurisdictional organ of the Caribbean Community (“CARICOM”) as the

court of last instance in a number of CARICOM member States that accepted its

jurisdiction. Currently twelve CARICOM members are Contracting Parties to the

Agreement.12

15. The Andean Community Court of Justice was established by the Treaty creating

the Court of Justice of the Andean Community (1979) as the jurisdictional organ of

the Andean Community. The Andean Community is an international organization

established by the Agreement of Cartagena that aims to promote comprehensive

economic and social development in the Andean region. All four members of the

Andean Community are State Parties to the Court.13

__________________ 

5 See: https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2394/download 
6 Charter of the Organization of Islamic Cooperation, Article 14 available at: https://www.oic-

oci.org/upload/documents/charter/en/oic_charter_2018_en.pdf  
7 ECOWAS comprises of 15 West African countries: Benin, Burkina Faso, Cape Verde, Côte d’Ivoire, Gambia, Ghana, Guinea, 

Guinea-Bissau, Liberia, Mali, Niger, Nigeria, Senegal, Sierra Leone, and Togo  
8 The ECOWAS Community Court of Justice was established under Article 15(1) of the ECOWAS Revised Treaty; Article 2 

Protocol A/P.l/7/91 
9 Namely Argentina, Brazil, Paraguay, and Uruguay.  
10 The Common Market Group is the executive organ of MERCOSUR. It consists of five members and five alternates that are 

appointed by the Member States. See: https://www.mercosur.int/quienes-somos/organigrama-mercosur/ 
11 Protocol of Olivos, Article 1.1 available at:  http://www.sice.oas.org/trade/mrcsr/olivos/polivostext_s.asp  
12 Namely Antigua and Barbuda, Barbados, Dominica, Grenada, Guyana, Belize, Jamaica, St. Kitts and Nevis, St. Lucia, St. 

Vincent and the Grenadines, Suriname and Trinidad and Tobago.  
13 Namely Colombia, Ecuador, Peru and Bolivia.  

https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2394/download
https://www.oic-oci.org/upload/documents/charter/en/oic_charter_2018_en.pdf
https://www.oic-oci.org/upload/documents/charter/en/oic_charter_2018_en.pdf
https://www.ecowas.int/wp-content/uploads/2015/01/Revised-treaty.pdf
http://www.courtecowas.org/wp-content/uploads/2018/11/Protocol_AP1791_ENG.pdf
https://www.mercosur.int/quienes-somos/organigrama-mercosur/
http://www.sice.oas.org/trade/mrcsr/olivos/polivostext_s.asp
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16. The CCJA was created by the Treaty establishing the Organization for the

Harmonization of Business Law in Africa (“OHADA”). 14 The CCJA was established

with a dual function: (i) acting as a supranational court of last resort for OHADA

Member States in unified commercial law matters, and (ii) administering OHADA

arbitration proceedings. There are currently 17 OHADA Member States.

iii. Other Dispute Settlement Bodies

17. The Iran-United States Claims Tribunal15 was set up by an inter-governmental

agreement as an international arbitral tribunal to decide on claims arising out of US

nationals against Iran and claims of Iranian nationals against the US. 16  It was

established by an Agreement (the Algiers Declarations) of 19 January 1981.

18. The United Nations Compensation Commission (the “UNCC”) was established

in 1991 as a subsidiary organ of the UN Security Council pursuant to Article 18 of the

Security Council Resolution 687 (1991). The Commission is expected to conclude its

mandate in early 2022.

C. Functioning and governance

19. In the context of the Working Group discussions, it was noted that several

aspects of governance of a multilateral investment tribunal would require further

consideration. Effective governance provides consistency and predictability of

decision making and increases transparency and accountability. The Working Group

may therefore wish to consider a number of features related to the governance

structure that are generally found in international courts and tribunals.

i. International Courts and Tribunals

20. For instance, the DSB is composed of government representatives of all WTO

Members. The DSB has the authority to establish panels, adopt panel and Appellate

Body reports, monitor the implementation of rulings and recommendations, and

authorize the suspension of obligations under the covered agreements. Panels are in

charge of adjudicating disputes between WTO Member States in the first instance.

They are established on an ad hoc basis for each dispute. They are usually composed

of three, and exceptionally five, experts. The Appellate Body is a standing body of

seven members which hears appeals from reports issued by panels. The Appellate

Body can uphold, modify or reverse the legal findings and conclusions of a panel. The

Appellate Body reports are then adopted by the DSB by consensus. As such, the DSB

is thus responsible for overseeing the entire dispute settlement process . It meets as

often as necessary, has its own Chairperson and takes decisions by consensus. 17 With

respect to operational aspects of its work, the DSB’s Rules of Procedure for Meetings

provide that the Rules of Procedure for Sessions of the Ministerial Conference and

Meetings of the General Council shall apply,18 subject to a few special rules on the

Chairperson.

21. The ICJ is composed of fifteen permanent judges with a President and a Vice-

President. The President and Vice-President are elected by the members of the Court.

The President presides at all meetings of the Court, directs its work, and supervises its

administration, with the assistance of a Budgetary and Administrative Committee and

__________________ 

14  OHADA currently comprises 17 Member States: Benin, Burkina Faso, Cameroon, Central African Republic, Comoros, 

Congo, Cote d’Ivoire, Gabon, Guinea, Guinea B issau, Equatorial Guinea, Mali, Niger, RDC, Senegal, Chad, Togo. 
15 The Iran-United States Claims Tribunal came into existence as one of the measures to resolve the crisis between the Islamic Republic of 

Iran and the United States of America arising out of the November 1979 hostage crisis at the United States Embassy in Tehran and the 

subsequent freezing of Iranian assets by the United States. The Government of the Democratic and Popular Republic of Algeria served as 

intermediary in the search for a mutually acceptable solution and recorded commitments from both countries in two Declarations made on 

19 January 1981: the (1) “General Declaration”; and (2) “Claims Settlement Declaration” (collectively the “Algiers Declarations”). 
16  Claims Settlement Declaration, Declaration of the Government of the Democratic and Popular Republic of Algeria 

concerning the settlement of claims by the Government of the United States of America and the Government of the Islamic 

Republic of Iran, 19 January 1981, Article 2(1) available at:  https://iusct.com/fa/wp-content/uploads/2018/10/2-Claims-

Settlement-Declaration.pdf  
17 WTO, Understanding on Rules and Procedures Governing the Settlement of Disputes, Articles 1-8. 
18 Rules of Procedure for Meetings of the Dispute Settlement Body adopted by the DSB on 10 February and 25 April 1995 

(WT/DSB/9), Article 1.  

https://uncc.ch/sites/default/files/attachments/documents/res0687.pdf
https://iusct.com/wp-content/uploads/2021/02/1-General-Declaration_.pdf
https://iusct.com/wp-content/uploads/2021/02/2-Claims-Settlement-Declaration.pdf
https://iusct.com/fa/wp-content/uploads/2018/10/2-Claims-Settlement-Declaration.pdf
https://iusct.com/fa/wp-content/uploads/2018/10/2-Claims-Settlement-Declaration.pdf
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various other committees, all composed of members of the Court. The Registry is the 

permanent administrative secretariat of the Court. 19  Every year the ICJ submits a 

report on its activities to the United Nations General Assembly, which considers it in 

accordance with Article 15, para. 2 of the UN Charter. The court is funded from the 

regular budget of the UN, which is included in annual budget resolutions subject to 

approval by the UN General Assembly. 

ii. Regional Courts

22. The General Assembly of the AIC comprises at least five judges and several

reserve members and be chaired by the President of the Court.20 The Council appoints

the Chairman of the AIC from amongst the members of the Court.21

23. The IICJ is composed of a group of seven judges, each elected for a four-year

term. The Court is administered by a President and a Vice-President who are elected

by the members. 22

24. The ECOWAS Court of Justice is comprised of five judges, including the

President and the Vice-President. The President and the Vice-President are responsible

for the strategic orientation of the Court. The President issues summons to the parties

to appear before the court, determine the roll of the Court and preside over its sittings.

All operational expenses of the Court are charged to the budget of the Executive

Secretariat of the Community. The Community also appoints and provide the Court

with the necessary officers and officials to enable it carry out its functions.23

25. The MERCOSUR TPR consists of four arbitrators and alternate arbitrator who

are appointed by the MERCOSUR State Parties.24 These arbitrators are nationals of

MERCOSUR State parties. The TPR has a permanent Secretariat  which fulfils

administrative functions and serves as the Registrar of the Tribunal.25 The Rules of

Procedure are approved by the Council of the Common Market.

26. The CCJ consists of one President and a maximum of nine judges. 26  The

Regional Judicial and Legal Services Commission (“Commission”) is the governing

body of the CCJ and is composed of the President and several legal experts from

CARICOM members. It appoints the judges of the CCJ other than the President. 27  The

President shall be appointed or removed by the qualified majority vote of three -

quarters of the Contracting Parties on the recommendation of the Commission. 28 The

Court has a Registrar, which serves as Secretary of the Commission and as the Chief

administrative officer.29

27. The Court of Justice of the Andean Community is composed of four judges,

including a President. All members are nationals of the Member States.30  Each judge

has two alternates. At the request of the Court, and by a unanimous vote, the

Commission of the Cartagena Agreement is authorized to change the number of

judges. The Court appoints its Secretary and the essential staff required to fulfil its

duties. The Secretary assists in organizational and administrative matters  and functions

as Registrar.31 Each year, the Commission approves the Court’s annual budget.

__________________ 

19 ICJ Statute, Article 3. 
20 AIC Statute, Article 6(1). 
21  Unified Agreement for the Investment of Arab Capital in the Arab States, Article 28 (2) available at: 

https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2394/download  
22 IICJ Statute, Article 3(a). 
23  Protocol A/P.l/7/91 on the Community Court of Justice, Articles 14(1), 29(3) and 30 available at: 

http://www.courtecowas.org/wp-content/uploads/2018/11/Protocol_AP1791_ENG.pdf  
24 Protocol of Olivos, Article 18, Additional Protocol, Article 1.  
25 Protocol of Olivos Rules, Article 35(1) & 35(2).  
26 Agreement Establishing the Caribbean Court of Justice (2001 ), Article IV. 
27 Ibid., Article V.1 and V.3.  
28 Ibid., Article IV. 6.  
29 Ibid., Article XXVII. 
30 Treaty Creating the Court of Justice of the Cartagena Agreement, Articles 6, 9 and 16. 
31  Statute of the Court of Justice of the Andean Community, Article 14 and Article 17-19 available at: 

https://www.tribunalandino.org.ec/transparencia/normatividad/EstatutoTJCA.pdf   

https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2394/download
http://www.courtecowas.org/wp-content/uploads/2018/11/Protocol_AP1791_ENG.pdf
https://www.tribunalandino.org.ec/transparencia/normatividad/EstatutoTJCA.pdf
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28. The CCJA is the sole judicial body of OHADA and is integrated into a regional

system that comprises two political bodies – the Conference of Heads of States and

the Council of Ministers, an executive body – the Secretariat, and a specialized judicial

academy – the Regional Higher School for the Judiciary. The CCJA was originally

established with seven judges and is now composed of thirteen judges due to increased

workload. It has a President and two Vice-Presidents. Judges are elected by the

OHADA Council of Ministers, from a list issued by the Member States. The Court’s

Registrar is appointed by the President of the Court. 32

iii. Other Dispute Settlement Bodies

29. The Iran-United States Claims Tribunal is composed of nine members (or larger

multiples of three as Iran and the U.S. may agree). One third of the arbitrators are

appointed by Iran and ones third by the U.S. The government-appointed arbitrators

select by mutual agreement the remaining third of the members and appoint among the

remaining third the President of the Tribunal. 33  Where the government-appointed

arbitrators are unable to agree, the remaining third is selected by the appointing

authority as foreseen in the UNCITRAL Arbitration Rules (1976).34 Each government

designate an Agent at the seat of the Tribunal to represent it before the Tribunal. The

expenses of the Tribunal are shared equally by the two governments.  The Secretary-

General of the Tribunal transmits financial statements to the Full Tribunal and to the

Agents. After the termination of the work of the Tribunal, and after a final audit, the

Secretary-General renders an accounting to the two Governments of the deposits

received and returns any unexpended balance to the two Governments .35

30. The UNCC functions under the authority of the Governing Council , which

itself reports to the UN Security Council. that the Governing Council is composed of

the current members of the UN Security Council at any given time, 36  and reports

periodically on behalf of the Commission to the UN Security Council. 37As a result,

the UNCC has a three-tier structure: (i) the Governing Council presided by a President

and two Vice-Presidents; (ii) the Commissioners presided by a Chairperson; and (iii)

the Secretariat led by an Executive Secretary. The Executive Secretary transmits to the

Governing Council the nominations for Commissioners proposed by the UN

Secretary-General. The Commissioners are experts appointed by the Governing

Council for the verification and evaluation of claims. 38 The Executive Secretary and

the staff of the Secretariat provide administrative, technical and legal support to the

Commissioners.39 The Executive Secretary makes periodic reports to the Governing

Council concerning the claims received. They are promptly circulated to the

Government of Iraq as well as to all Governments and international organizations  that

have submitted the claims. 40  The Commissioners when performing their functions

possess the status of experts on mission within the meaning of Article VI of the

Convention on the Privileges and Immunities of the UN. 41 The Convention applies

also to the Commission Secretariat. The Fund out of which the compensation for the

damages is paid was established pursuant to Article 18 of the Security Council

Resolution 687 (1991) and is operated in accordance with the UN Financial

__________________ 

32 OHADA Treaty, Articles 31-39.  
33 Claims Settlement Declaration, Article 3(1).  
34 UNCITRAL Arbitration Rules (1976), Article 6 available at:  

https://uncitral.un.org/sites/uncitral.un.org/files/media -documents/uncitral/en/arb-rules.pdf  
35 Tribunal Rules of Procedure, 3 May 1983, Article 41(4) and (5) available at: https://iusct.com/wp-content/uploads/2018/10/5-

TRIBUNAL-RULES-OF-PROCEDURE.pdf  
36 Report of the Secretary-General pursuant to paragraph 19 of the Security Council Resolution 687 (1991), paras. 4 and 5 

available at: https://uncc.ch/sites/default/files/attachments/S-22559%20%5B1991%5D_0.pdf  
37 Ibid., para. 10.  
38 Decision taken by the Governing Council of the United Nations Compensation Commission at the 27 th meeting, Sixth session 

held on 26 June 1992, S/AC.26/1992/10 (1992), Article 18 available at: https://uncc.ch/sites/default/files/attachments/S-

AC.26-DEC%2010%20%5B1992%5D.pdf  
39 Ibid., Article 34(1).  
40 Ibid., Article 16.  
41 Ibid., Article 26.  

https://uncc.ch/sites/default/files/attachments/documents/res0687.pdf
https://uncc.ch/sites/default/files/attachments/documents/res0687.pdf
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/arb-rules.pdf
https://iusct.com/wp-content/uploads/2018/10/5-TRIBUNAL-RULES-OF-PROCEDURE.pdf
https://iusct.com/wp-content/uploads/2018/10/5-TRIBUNAL-RULES-OF-PROCEDURE.pdf
https://uncc.ch/sites/default/files/attachments/S-22559%20%5B1991%5D_0.pdf
https://uncc.ch/sites/default/files/attachments/S-AC.26-DEC%2010%20%5B1992%5D.pdf
https://uncc.ch/sites/default/files/attachments/S-AC.26-DEC%2010%20%5B1992%5D.pdf
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Regulations and Rules. The Working Group may wish to note that the expenses of the 

Commission are also borne by the Fund.  

D. Jurisdiction

31. Jurisdictional aspects will likely play an important role in the Working Group

discussions related to the establishment of a multilateral investment court. In that light, it

may be informative for the Working Group to note how international and regional courts

and tribunals as well as other dispute settlement bodies articulate their jurisdiction in

accordance with their object, purpose and underlying founding instrument.

i. International Courts and Tribunals

32. Pursuant to Article 1 of the Understanding on Rules and Procedures Governing

the Settlement of Disputes (DSU), the DSB has jurisdiction over disputes arising not

only from the Agreement Establishing the World Trade Organization, but also from a

number of multilateral trade agreements and plurilateral trade agreements that are

listed in Appendix 1 to the DSU.42 This particularity means that potential grounds for

dispute before the DSB are to be found within these agreements, rather than in the

DSU itself. In other words, the legal basis for bringing a dispute before the DSB as

well as the type of dispute can differ, depending on the relevant provisions of each

covered agreement. Things are different with regard to the WTO Appellate Body, as

this standing body hears appeals from reports issued by panels in disputes directly

brought by WTO Members. The Appellate Body issues in turn reports that can uphold,

modify or reverse the legal findings and conclusions of a panel.

33. The jurisdiction of the ICJ covers all cases which State parties refer to it and

all matters specially provided for in the UN Charter or in treaties and conventions in

force. State parties to the ICJ Statute may at any time declare that they recognize as

compulsory ipso facto and without special agreement the jurisdiction of the ICJ in all

legal disputes concerning:

(i) The interpretation of a treaty;

(ii) Any question of international law;

(iii) The existence of any fact which would constitute a breach of an

international obligation; and

(iv) The nature or extent of the reparation to be made for the breach of an

international obligation.43

ii. Regional Courts

34. The Arab Investment Court is intended to have broad jurisdiction over State-

to-State and Investor-State disputes that relate to or arise from the application of the

provisions of the AIA. More specifically, it is competent to hear such disputes arising

either between (i) any State Party and another State Party, or between a State Party

and a public entity of the other Parties, or between two public entities of more than

one State Party; (ii) a State party, public institution or organization of a Party and an

Arab investor, and (iii) a State, a public entity or an Arab investor and the State

agencies providing investment guarantees in accordance with the Arab Investment

Agreement. The disputing parties can alternatively choose to submit their AIA-related

dispute to the national courts of the host State, in which case a fork -in-the-road rule

applies or choose an alternative mode of dispute resolution through conciliation,

mediation or arbitration. If the parties’ chosen alternative method to resolve the dispute

fails or if the arbitral tribunal fails to render its award in the prescribed time limits, the

parties can then refer the dispute to the AIC.44 In addition, subject to agreement by the

disputing parties, the AIC is competent to hear disputes arising from any other Arab
__________________ 

42 Namely, the Multilateral Agreements on Trade in Goods; the General Agreement on Trade in Services; the Agreement on 

Trade-Related Aspects of Intellectual Property Rights ; the Understanding on Rules and Procedures Governing the Settlement 

of Disputes; the Agreement on Trade in Civil Aircraft ; the Agreement on Government Procurement; the International Dairy 

Agreement, and the International Bovine Meat Agreement.    
43 ICJ Statute, Article 36. 
44 AIA, Articles 21-27.  



9/24 

investment agreement which stipulates that disputes shall be referred to international 

arbitration or an “international court”.45 The AIC can further hear disputes referred to 

it directly by the LAS Economic and Social Council.46   

35. The IICJ’s jurisdiction encompasses 47:

(i) Cases referred to the IICJ by OIC Member States;

(ii) Cases referring to the IICJ in any treaties or conventions in force;

(iii) Interpretation of a bilateral or multilateral treaty;

(iv) Any question of international law;

(v) The existence of any fact which, if established, would constitute breach of

an international obligation; and

(vi) The nature or extent of reparation to be made for breach of an international

obligation.

36. The ECOWAS Court of Justice is competent to adjudicate on any dispute

relating to:

(i) The interpretation and application of the ECOWAS Revised Treaty; the

ECOWAS Conventions, Protocols and regulations, directives, decisions, and

other subsidiary legal instruments adopted by ECOWAS;

(ii) The legality of regulations, directives, decisions, and other subsidiary legal

instruments adopted by ECOWAS;

(iii) Failures of Member States to honor their obligations under the ECOWAS

Revised Treaty and ECOWAS Conventions, Protocols, regulations, directives,

or decisions;

(iv) ECOWAS and its officials; and

(v) Actions for damages against ECOWAS institutions or ECOWAS officials

for any action or omission in the exercise of official functions48.

37. The MERCOSUR TPR is an inter-State dispute resolution body that is open

solely to State parties. It can hear disputes in first instance and at appellate level, and

also renders advisory opinions. In first instance, parties can resort to the TPR only

after a preliminary negotiations phase (fifteen days unless the parties agree otherwise)

has been concluded without success.49 After that, parties can decide either to refer the

dispute to diplomatic mediation within the MERCOSUR Group, submit the dispute to

ad hoc arbitration, or submit the dispute directly to the TPR. If they opt for the TPR,

a fork-in-the-road rule applies,50 and the decision rendered is deemed to be final, i.e.,

cannot be subject to appeal. At the appellate level, the TPR reviews awards issued by

the ad hoc arbitration tribunal established under Chapter VII of the PO, when parties

had opted for such forum. Its review only covers questions of law and other issues of

interpretation of the arbitral award. In addition, the TPR can hear disputes under the

Procedure for Exceptional Cases of Urgency, a special procedure intended to solve

exceptional cases of emergency that may cause irreparable property damages to State

parties. Outside contentious matters, the TPR can also issue non-binding advisory

opinions by joint request from the MERCOSUR State Parties, MERCOSUR Executive

bodies and Supreme Court of Justices of State Parties, 51 or from national tribunals of

the MERCOSUR State parties.52

__________________ 

45 AIA, Article 30. 
46 AIC Statute, Article 21; Agreement to Facilitate and Develop Trade Among Arab Countries, Article 13.  

  47 IICJ Statute, Article 25.  

    48 The Community Court of Justice, Supplementary Protocol, Article 3 Amending Article 9(1) of the Protocol. 
49 Protocol of Olivos (“PO”), Chapter IV. 
50 PO, Article 1.2; Protocol of Olivos Rules, Article 1; Protocol of Olivos Procedural Rules, Article 2.  
51 PO, Article 3 and Protocol of Olivos Rules, Article 2.    
52 MERCOSUR/CMC/DEC.37/03, Articles 3 and 7.  
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38. The CCJ is a hybrid institution, that acts both as a municipal court of last

resort 53  and as an international court that hears disputes with respect to the

interpretation and application of the Treaty of Chaguaramas (the “CARICOM

Treaty”). As an international court, the CCJ can hear and deliver judgment on

(i) disputes arising between Contracting Parties to the Agreement or between

CARICOM and Contracting Parties; (ii) referrals from national courts of the

CARICOM Members that are parties to the Agreement, or (iii) applications by certain

nationals of the Contracting Parties with a special leave from the Court. 54 In addition,

the international court can deliver advisory opinions concerning the interpretation and

application of the CARICOM Treaty, upon request of State parties or the Caribbean

Community.

39. The Andean Court of Justice is competent to hear claims arising from State

Parties, Andean Community organs, other institutions of the Andean System of

Integration and in some circumstances private parties (natural and legal entities). In

particular, private parties, can resort to the Court either through actions of non -

compliance of a State party with the Community norms (also available to Community

organs and State parties), or through actions of nullity against decisions taken by the

organs of the Andean Community (also available to State parties), if they can bring

evidence that their rights have been affected by the said measures or actions. 55  In

addition, the Court has jurisdiction to hear claims of omission or inactivity against the

Commission of the Andean Community or the General Secretariat, 56 and can arbitrate

disputes concerning the application or interpretation of contracts or other agreements

among institutions of the Andean System of Integration or between these institutions

and third parties. 57  Further, the Court can make preliminary rulings on the

interpretation of Community norms, on the request from national courts.

40. The CCJA acts both as a court of last resort for OHADA Member States and as

an administering institution for OHADA arbitration. As a court of last resort, the CCJA

has jurisdiction to hear claims related to the interpretation or application of OHADA

treaty law, including OHADA uniform acts and regulations, in the field of unified

commercial law. It can only decide on the law and does not decide on the specific facts

of a case. In this respect, the Court can also issue advisory opinions by request of

domestic courts, Member States or the Council of Ministers. 58  When acting as an

administering institution for OHADA arbitration, the Court is competent to issue

administrative decisions, such as the removal or replacement of arbitrators.59 Since the

2017 arbitration law reform, the CCJA is also competent to issue administrative

decisions in investor-State arbitration. The CCJA is further competent to hear disputes

in annulment and enforcement proceedings. 60

iii. Other Dispute Settlement Bodies

41. The example of the Iran-United States Claims Tribunal is also relevant. The

IUSCT functions as an international arbitral body with limited jurisdiction, which

covers (i) claims arising out of debts, contracts, expropriations, or other measures

affecting property rights, brought either by US nationals (both natural and juridical

persons) against Iran, or by Iranian nationals (both natural and juridical persons)

__________________ 

53 The Court’s specific appellate jurisdiction in such circumstances differs depending on the Contracting Party’s domestic  law 

(Article XXV of the Agreement Establishing the Caribbean Court of Justice ). 
54 Agreement Establishing the Caribbean Court of Justice (2001), Article XII; CARICOM Treaty, Article 211. In accordance 

with Article XXIV of this Agreement, nationals from one of the Contracting Parties can bring a claim before the CCJ only if 

the following four cumulative criteria are met: (a) The CCJ has established in a particular case that the CARICOM Treaty 

directly confers rights to individuals of a Contracting Party; (b) The individuals have proven that their rights conferred by the 

CARICOM Treaty have been prejudiced; (c) The Contracting Party that is entitled to espouse a claim has denied or omitted 

to do so or has expressly agreed that an individual should present a claim; and (d) The CCJ has found that in the interest of 

justice an individual should be allowed to bring a claim.  
55  Treaty Creating the Court of Justice of the Cartagena Agreement, Articles 17-22, and Articles 23-31, 

respectively.  
56 Ibid., Articles 32-37. 
57 Ibid., Articles 38-39 and 44. 
58 OHADA Treaty, Article 14 (2008 amendment); CCJA Rules of Procedure, Articles 53-58. 
59 CCJA Arbitration Rules (2017), Article 4.  
60 CCJA Arbitration Rules (2017), Articles 29-30. 
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against the United States; (ii) disputes between Iran and the U.S. concerning the 

interpretation or performance of the Algiers Declarations, and (iii) “official claims” 

between Iran and the United States arising out of contractual arrangements between 

them and relating to the purchase and sale of goods and services. 61 While the IUSCT 

can only hear claims filed with the tribunal by 19 January 1982, disputes between the 

two Governments concerning the interpretation of the Algiers Declarations are not 

subject to any time limit. The IUSCT rules of procedure are based on the 1976 

UNCITRAL Arbitration Rules, 62  and its decisions have been considered by certain 

national courts as “arbitral awards” enforceable under the New York Convention. 63 

42. The UNCC is competent to hear claims for direct losses and damage suffered

as a direct result of Iraq’s invasion and occupation of Kuwait from 1990-1991.64 As

such, it is considered to be a claims commission rather than an international court or

tribunal, hence its original features. For instance, claims before the UNCC are brought

directly by private parties (both individuals and corporations). In addition, the

jurisdiction of the UNCC covers a large range of damages for which compensation can

be sought. This includes compensation claims for death, injury, loss of or damage to

property, commercial loss, and environmental damage.

E. Representation

43. A question to consider in the design of the composition of a multilateral investment

tribunal is the number of adjudicators and, in this respect, whether States would wish to

establish “full representation” or “selective representation” bodies. When it considered this

question, the Working Group indicated that full representation might be difficult to achieve,

in particular in light of the cost implications and connection between the number of

adjudicators and the caseload (A/CN.9/1004/Add.1, para. 115). Key elements in this

respect are to ensure broad geographical representation as well as a balanced

representation of genders, levels of development and legal systems, and to ensure that

the agreement establishing the tribunal would allow the number of tribunal members

to evolve over time, following any variation in the number of participating States, as

well as in caseload.

i. International Courts and Tribunals

44. The founding instruments of international courts and tribunals usually provide that

the composition of their judges must reflect a balance of different profiles and represent the

main global legal systems. For instance, several existing statutes of international courts refer

to “equitable geographical representation” or “distribution” for the selection of

adjudicators.65

45. In particular, the DSU indicates that WTO Panels shall be composed of well-

qualified governmental and/or non-governmental individuals. Panels usually include

three panelists, unless the disputing parties agree to have five panelists. The selection of

panelists must respect a certain number of parameters. These include, for instance, ensuring

the independence of the members, a sufficiently diverse background, and a wide spectrum

of experience.  Members whose governments are parties to the dispute or third parties 66

shall not serve on a panel concerned with that dispute unless the parties to the dispute

agree otherwise. The Appellate Body is for its part composed of seven members, three of

whom serve on any one case and are persons of recognized authority, with demonstrated

expertise in law, international trade, and the subject matter of the covered agreements. They

__________________ 

61 Claims Settlement Declaration, Article 2.  
62 Article III (1) of the Claims Settlement Declaration states that the Tribunal “shall conduct its business in accordance wi th 

the arbitration rules of the United Nations Commission on International Trade Law (UNCITRAL) except to the extend modified 

by the parties or by the Tribunal”.  
63 See below, para. 102.  
64 Security Council Resolution 687, Articles 16-19.  
65 See, for example, Rome Statute of the International Criminal Court (ICC), 1 July 2002,  Article 36(8)(a); See also Dispute 

Settlement Rules: Understanding on Rules and Procedures Governing the Settlement of Disputes, Marrakesh Agreement 

Establishing the World Trade Organization, Article 17(3), third sentence.  
66 Any Member having a substantial interest in a matter before a panel and having notified its interest to the DSB . 

https://undocs.org/A/CN.9/1004/Add.1
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shall be broadly representative of membership in the WTO. Members of the Appellate Body 

must not be unaffiliated with any government.67  

46. The ICJ Statute indicates in a similar manner that its judges, in addition to possessing

the required qualifications, shall represent the main forms of civilization and the principal

legal systems of the world.68

ii. Regional Courts

47. Regional courts have also adopted selective representation. For instance, the

AIC Statute provides that the five judges and reserve members of the Court must be

of a different nationality. 69  A similar rule applies to the seven IICJ judges whose

election, including that of the President and Vice-President, and judges, must be made

in light of geographical and linguistic distribution requirements among Member

States.70 The CCJ also has selective representation, consisting of a maximum of 9

judges.71

48. Another example of selective representation is the ECOWAS Court of Justice.

The court used to be composed of seven judges drawn from the judiciary academia

and legal practitioners. The number was subsequently reduced from seven to five

judges, with each judge having to be a national of a different ECOWAS Member

State.72

49. In the Intra-MERCOSUR Dispute Settlement Mechanisms, where the State

Parties can choose between two types of proceedings – ad hoc arbitration and TPR –

both proceedings ensure full representation among its members of all the Member

States involved in the dispute. In the same vein, in the Court of Justice of the Andean

Community each Member State is represented by one judge.73

50. The composition of the CCJA also obeys to a number of representation rules.

For instance, the OHADA Treaty provides that a third of CCJA judges must be former

practicing counsels or academic professors of law with at least fifteen years of

experience. Similarly, the Treaty provides that the Court cannot comprise more than

one national of the same Member State.74 As there are now thirteen judges sitting at

the CCJA, this means that thirteen out of seventeen OHADA Member States have a

national sitting at the CCJA.

iii. Other Dispute Settlement Bodies

51. The Algiers Declarations establishing the Iran-United States Claims Tribunal

follow a recognized practice whereby two states, in exercising their diplomatic

protection, establish a mixed arbitral tribunal to settle the claims of their nationals

against each other. Indeed, at the IUSCT three arbitrators are appointed by Iran, three

are appointed by the U.S., and a further three– who must be nationals from third-party

countries – are appointed by the previous six arbitrators. The President of the Tribunal

is elected among these three non-government-appointed arbitrators.

52. The UNCC Commissioners work in panels of three members, each of whom

must be of a different nationality. In addition, the nomination and appointment of

Commissioners are made in light of geographical representation, professional

qualifications, experience, and integrity.75

__________________ 

67 WTO, Understanding on Rules and Procedures Governing the Settlement of Disputes, Article 4(2) and (3), Article 8(2) and (5) 

Article, Article 17(1) and (3). 
68 ICJ Statute, Article 9. 
69 AIC Statute, Article 2(1)-(2) and Article 3(5). 
70 IICJ Statute, Article 3(a), 3(b) and Article 5(e). 
71 Agreement Establishing the Caribbean Court of Justice (2001), Article IV. 
72 Protocol A/P.l/7/91 on the Community Court of Justice, Article 3(2). 
73 Treaty Creating the Court of Justice of the Cartagena Agreement, Articles 6 and 7.  
74 OHADA Treaty, Article 31. 
75  Decision taken by the Governing Council of the United Nations Compensation Commission S/AC.26/1992/10 (1992) 

Provisional Rules for Claims Procedure, Articles 19(1) and 28(1) available at: https://uncc.ch/decisions-governing-council  

https://uncc.ch/decisions-governing-council
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F. Procedure for nomination, selection and appointment

53. At its resumed thirty-eighth session, in January 2020, and at its fortieth

session, in February 2021, the Working Group undertook a preliminary consideration

of the selection and appointment of ISDS tribunal members, with a focus on their

selection and appointment in the context of a standing multilateral mechanism

(A/CN.9/1004/Add.1, paras. 95–133; A/CN.9/1050, paras. 17–56). The Working

Group considered that, as a matter of principle, the selection and appointment

methods of ISDS tribunal members should be such that they contribute to the quality

and fairness of the justice rendered as well as to the appearance thereof, and that they

guarantee transparency, openness, neutrality, accountability and reflect high ethical

standards, while also ensuring appropriate diversity (A/CN.9/964, paras. 91–96). In

addition to the qualifications and other requirements, appropriate diversity, such as

geographical, gender, and linguistic diversity, as well as equitable representation of

the different legal systems and cultures was said to be of essence in the ISDS system.

i. International Courts and Tribunals

54. With respect to the WTO DSB, the Secretariat maintains an indicative list of

governmental and non-governmental individuals to serve as panelists. WTO Members

may also periodically suggest names of governmental and non-governmental

individuals for inclusion on the indicative list, upon approval by the DSB. Based on

this list, the Secretariat proposes nominations for the panel to the parties of the dispute.

Parties can only oppose these nominations for compelling reasons.76 The Appellate

Body is composed of seven permanent members who are appointed by the DSB for a

four-year term, and each member may be reappointed once.77 Vacancies are filled as

they arise. At the ICJ, candidate judges are nominated by the national groups in the

Permanent Court of Arbitration (the “PCA”).78 For those UN Members not represented

in the PCA, candidates shall be nominated by ad hoc national groups appointed for

this purpose. The Secretary-General addresses a written request to the national groups

(both PCA and ad hoc) inviting them to nominate candidates at least three months

before the date of election. National groups cannot nominate more than four

candidates, not more than two of whom shall be of their own nationality. The UN

Secretary-General then subsequently prepares a list of nominated candidates in

alphabetical order, from which ICJ judges are elected by absolute majority of votes in

both the General Assembly and Security Council. 79

ii. Regional Courts

55. The AIC judges are elected through secret ballot by the LAS Economic and

Social Council at a special council meeting from a list of nominees prepared by the

AIC Secretariat. The State Parties present candidates (a main candidate and an

alternate) from among its citizens at least one month before the election date.

Candidates are elected based on simple majority in the secret ballot.80

56. IICJ judges are for their part elected by the OIC Conference of Foreign

Ministers at a special session meeting, from list of nominees prepared by the OIC

Secretary General. States may present candidates who meet the conditions delineated

in Article 4 of the IICJ Statute within a two-month period following written invitation

from the OIC Secretary General at least three months prior to the election date. States

may nominate a maximum of three candidates, only one of whom may be one of their

own nationals. Candidates are elected based on the absolute majority of votes. 81

57. Judges of the ECOWAS Court of Justice are appointed by the ECOWAS

Authority of Heads of State and Government, from a short list of fourteen candidates

__________________ 

76 WTO, Understanding on Rules and Procedures Governing the Settlement of Disputes, Article 8(4) and (6).  
77 Ibid., Article 17(1) and (2). 
78 According to Article 44 of the 1907 Convention for the Pacific Settlement of International Disputes, each contracting party 

may select a group of up to four persons to be members of the PCA; each group of persons designated in this way constitutes 

a “national group” for the purpose of the ICJ Statute and the election of its judges.  
79 ICJ Statute, Articles 4 (1), 5(1) and 5(2), 7(1), 10(1).  
80 AIC Statute, Article 3(2)-(4) and Article 8(1). 
81 IICJ Statute, Article 4, Article 5(b)-5(d). 

https://undocs.org/A/CN.9/1004/Add.1
https://undocs.org/en/A/CN.9/1050
https://undocs.org/en/A/CN.9/964
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proposed by the ECOWAS Judicial Council. This list is itself based on a larger list 

prepared in alphabetical order by the ECOWAS Executive Secretary. Nominations are 

made by the ECOWAS Member States (two nominations maximum per Member 

State). Candidates are elected by secret ballot, on absolute majority. 82  

58. Regarding the MERCOSUR Dispute Settlement Mechanism, in ad hoc

arbitration, each State Party nominates a list of twelve arbitrators that is sent to the

MERCOSUR Secretariat.83 In addition, each State Party provides the MERCOSUR

Secretariat with four candidates for an additional list of third arbitrators. One of the

four candidates must be a non-MERCOSUR national. Both lists are made publicly

available. The process is slightly different for the TPR, which is composed of five

arbitrators: each MERCOSUR Party appoints one arbitrator and its deputy; for the

fifth arbitrator, each MERCOSUR Party may propose two candidates, and the

MERCOSUR Administrative Secretariat selects by unanimity if possible or by lot.

However, State Parties can alter the rules for the fifth by mutual agreement 84.

59. The CCJ does not have any specific selection procedure. However, judges must

fulfil certain requirements to be eligible for nomination and appointment. For instance,

they must have at least five years of experience as a judge in a court of one of the

CARICOM Member States, the Commonwealth or in a State that exercises civil law

jurisprudence that is common to Contracting Parties or must have practiced or taught

law for fifteen years in any of these jurisdictions. Furthermore, in appointing judges,

the Commission must consider the person’s high moral character, intellectual and

analytical ability, sound judgment, integrity, and understanding of people  and society.

Additionally, at least three of the judges of the CCJ must possess expertise in

international law, including international trade law. The President of the CCJ is

appointed or removed by the qualified majority vote of three -quarters of the

Contracting Parties upon recommendation of the Commission. Judges are appointed

or removed by a majority vote of all the members of the Commission. 85

60. Regarding the Court of Justice of the Andean Community, each Member State

provides a list of three candidates for the selection of the four judges and their

alternates. The four judges and their alternates (two per judge) are elected from the

lists provided by each Member State and by unanimity of the plenipotentiaries that are

accredited for this function. In order to qualify for the office, they must be nationals

from Member States, enjoy a high moral consideration and meet the conditions that

are required to sit in the highest judicial instances in their respective States or be a

jurisconsult with recognized competence. The final list is published on the website of

the Tribunal.86

61. Judges of the CCJA are elected by the OHADA Council of Ministers, from a

list issued by the Member States. The President and the two Vice-Presidents of the

CCJA are elected by the Court sitting in plenary session. The election of the Vice -

Presidents is conducted under the direction of the President.87 The Court’s Registrar is

appointed by the President of the Court.88

iii. Other Dispute Settlement Bodies

62. With respect to other dispute settlement bodies, the procedure for nomination,

selection and appointment of tribunal members (in the case of the IUSCT) and

members to the Governing Council and Commissioners (in the case of the UNCC) has

been described above.89 (see paras. 29-30, 51-52).90

__________________ 

82 Protocol A/P.l/7/91 on the Community Court of Justice, Article 3(6), Article 3(5) and Article 3(4) and Rules of the Court of 

Justice of the Economic Community of West African States (ECOWAS) 2002 Article 6(1) and Article 6(3). 
83 Protocol of Olivos, Article 11(1).  
84 Protocol of Olivos, Article 18 modified, Additional Protocol, Article 1.  
85 Agreement Establishing the Caribbean Court of Justice (2001 ), Article IV. 10-11., Article IV.1 and Article IV.6-7.  
86 Treaty Creating the Court of Justice of the Cartagena Agreement, Articles 6 and 7.  
87 CCJA Rules of Procedure, Article 6.  
88 OHADA Treaty, Articles 31-39.  
89 See above, paras. 29-30, 51-52. 
90  Decision taken by the Governing Council of the United Nations Compensation Commission S/AC.26/1992/10 (1992) 

Provisional Rules for Claims Procedure, Article 18(1), Article 19(3), and Article 20(1). 
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G. Terms of office

63. The Working Group considered a number of possible avenues regarding the terms

of office and renewal for members of a multilateral investment tribunal. Various elements

to be taken into account for the determination of the appropriate term were mentioned,

including the duration required to resolve ISDS cases, the workload balance among the

adjudicators, the ability to attract high-quality candidates and the accumulation of experience

and expertise on the court. As a result, some views suggested that the term of office could

range from six to nine years, with staggered replacements to achieve stability in the operation

of the standing body and of the jurisprudence (A/CN.9/1050, para. 39; see also document

A/CN.9/WG.III/WP.213).

64. As can be inferred from the findings in this Section, the views expressed in the

Working Group are generally reflective of the practice of international and regional courts

and tribunals as well as other dispute settlement bodies.

i. International Courts and Tribunals

65. The WTO DSB establishes panels in charge of adjudicating disputes between WTO

Members in first instance. These panels have no permanent basis, as they are selected on an

ad hoc basis for each dispute. Panels are usually composed of three (exceptionally five)

independent and well-qualified experts, selected by the disputing parties from an indicative

list of names maintained by the WTO Secretariat. 91  Importantly, panelists serve as

independent individuals and do not represent the interests of any government or

organization.92 By contrast, the seven members of the Appellate Body sit on a permanent

basis. They serve for terms of four years and can be reappointed by the DSB for another four

years.

66. The fifteen judges of the ICJ serve on a permanent basis for terms of nine years,

which can be renewed. Special elections take place in case a judge resigns or dies

during the course of his/her term of office. Judges ad hoc who might be appointed in a

case by a disputing party whose nationality is not already represented in the bench only serve

for the duration of the case. The President and Vice-President serve a three-year

renewable term.93

ii. Regional Courts

67. The majority of the regional courts under consideration envisage the possibility

of renewable terms for judges. For instance, the following table summarizes these

courts’ practice with regard to judges’ terms of office:

AIC 

Judges and 

Commissioners 

elected for 3 years  

Renewable for 

Judges and 

Commissioners94 

IICJ 
Judges elected for 4 

years 

Renewable 

once95 

TPR 

Arbitrators and 

alternate arbitrators 

elected for 2 years  

Renewable for a 

maximum of 2 

consecutive 

terms96 

CCJ 
President elected for 

7 years, age limit of 

72. Judges hold

No renewable 

term but age 

limit of 7297 

__________________ 

91 DSU, Article 8. 
92 DSU, Article 8.9.  
93 ICJ Statute, Article 13(1), and 21(1). 
94 AIC Statute, Article 2(3) and Article 8(1).  
95 IICJ Statute, Article 3(a). 
96 Protocol of Olivos (2002), Article18 PO (modified)/Article 1 Additional Protocol.  
97 Agreement Establishing the Caribbean Court of Justice (2001), Article IX. 

https://undocs.org/en/A/CN.9/1050
https://undocs.org/en/A/CN.9/WG.III/WP.203
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office until they 

reach 72. 

Court of 

Justice of 

the Andean 

Community 

Judges are elected 

for 6 years 

Renewable 

once98 

ECOWAS 

Court of 

Justice 

Judges are elected 

for 4 years.  

No renewable 

term 

CCJA 

Judges are elected 

for 7 years; 

President and the 

two Vice-Presidents 

are elected for 3½ 

years 

No renewable 

term99 

iii. Other Dispute Settlement Bodies

68. UNCC Commissioners are appointed by the Governing Council and sit in

panels of three, with nineteen panels in total. They are appointed for fixed terms.

Their specifics tasks and terms are determined by the Governing Council. 100

Commissioners shall not represent or advise any party or claimant concerning the

preparation or presentation of their claims to the Commission during their service as

Commissioner or for two years thereafter.101  The Governing Council has ten non-

permanent members that serve for two-year terms, five of which are replaced every

year. The President and the co-Presidents serve two-year terms.

69. Members of the IUSCT are appointed by the U.S. and Iranian Governments to

the extent of one-third each, with the remaining third being selected by the six

Government-appointed members, who also appoint among the remaining third the

President of the tribunal. They normally serve until they retire or resign.

H. Conditions of service

70. As indicated by the Working Group when considering qualifications and

requirements to be met by individuals serving as ISDS tribunal members, success of

any adjudication process largely depends on the professional competence of

adjudicators (A/CN.9/1004/Add.1, paras 96-100). As can be seen below, most courts

and tribunals contain in their statutes general or specific requirements regarding

necessary qualifications and attributes of adjudicators.

i. International Courts and Tribunals

71. For instance, the qualifications of adjudicators in both the WTO panels and

the Appellate Body are carefully defined.  Panels are to be composed of well-qualified

governmental and/or non-governmental individuals, including persons who have (i)

served on or presented a case to a panel; (ii) served as a representative of a Member

or contracting party to the General Agreement on Tariffs and Trade (GATT) 1947, as

a representative to the Council or Committee of any covered agreement or its

predecessor agreement, or in the Secretariat; (iii) taught or published on international

trade law or policy; or (iv) served as a senior trade policy official of a Member.

Appellate Body members must have recognized authority with demonstrated

__________________ 

98 Treaty Creating the Court of Justice of the Cartagena Agreement, Article 8.  
99 OHADA Treaty, Articles 31 and 37.  
100 Decision taken by the Governing Council of the United Nations Compensation Commission at the 27 th meeting, Sixth 

session held on 26 June 1992, Article 18.  
101 Ibid, Article 21. 

https://undocs.org/A/CN.9/1004/Add.1
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expertise in law, international trade, and in the subject matter of the covered 

agreements in general.102  

72. ICJ judges must have high moral character and possess the qualifications

required in their respective countries for appointment to the highest judicial offices

or are jurisconsults of recognized competence in international law. 103

ii. Regional Courts

73. Requirements for adjudicators occupying the highest judicial positions to have

high moral character and recognized competence in international law are included in

a number of regional courts’ statutes, including the AIC, 104  IICJ,105  and ECOWAS

Court of Justice.106 Some statutes indicate that judges shall have at least fifteen years

of relevant practical experience as a judge, practicing lawyer or law professor. 107

Similarly, the AIC Statute provides that Commissioners shall possess high moral

character and distinguished professional competence. 108  Further, the IICJ requires

members to be no younger than forty and to be an authority in  Sharia law.109  The

ECOWAS Court of Justice requires judges to be aged between forty and sixty, 110 and

have at least twenty years of professional experience.111

74. The IMDSM provides that arbitrators must be available to serve on a

permanent basis.112 In the same vein, the Andean Court of Justice provides that judges

shall not carry out any other professional activity except academic duties and requires

them to be fully independent in exercising their functions. 113

iii. Other Dispute Settlement Bodies

75. UNCC Commissioners’ conditions of service have been tailored to meet the

specific mandate of the institution. As a result, Commissioners are required to be

experts in the fields of finance, law, accounting, insurance, environmental damage

assessment, oil, trade, and engineering. In addition, the nomination and appointment

of Commissioners is made in light of their professional qualifications, experience,

and integrity.114

76. The IUSCT does not contain specific rules pertaining to the competence or

expertise of its members. Nonetheless, its rules of procedure, based on the 1976

UNCITRAL Arbitration Rules, provide that the appointing authorities shall ensure

that arbitrators are independent and impartial. 115

I. Code of conduct

77. The Working Group considered, at its forty-first session, a draft code of

conduct for adjudicators in IIDs prepared jointly by the UNCITRAL and ICSID

Secretariats (A/CN.9/WG.III/WP.208 and A/CN.9/WG.III/WP.209). The Working Group

may wish to note the brief overview below regarding how various international courts and

tribunals regulate the conduct of adjudicators. 116

__________________ 

102 WTO, Understanding on Rules and Procedures Governing the Settlement of Disputes, Article 8(1), and Article 17(3).  
103 ICJ Statute, Article 2.  
104 AIC Statute, Article 2(1).  
105 IICJ Statute, Article 4. 
106 Protocol A/P.l/7/91 on the Community Court of Justice, Article 3(1). 
107 See e.g., OHADA Treaty, Article 31. See also AIC Statute, Article 2(3).  
108 AIC Statute, Article 3(1) and 8(1).  
109 IICJ Statute, Article 4.  
110 Protocol A/P.l/7/91 on the Community Court of Justice, Article 3(7). 
111 Available at: www.courtecowas.org  
112 Protocol of Olivos (2002), Article 19.  
113 Treaty Creating the Court of Justice of the Cartagena Agreement, Article 6.  
114  Decision taken by the Governing Council of the United Nations Compensation Commission S/AC.26/1992/10 (1992) 

Provisional Rules for Claims Procedure, Article 19(1) and 19(2).  
115 1976 UNCITRAL Arbitration Rules, Article 6.  
116  A compilation of code of conducts of arbitral institutions and courts and tribunal is available at : 

https://uncitral.un.org/sites/uncitral.un.org/files/media -documents/uncitral/en/icsid_code_of_codes_and_ethics_part_1.pdf 

and https://uncitral.un.org/sites/uncitral.un.org/files/media-

https://undocs.org/en/A/CN.9/WG.III/WP.203
https://undocs.org/en/A/CN.9/WG.III/WP.203
http://www.courtecowas.org/
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/icsid_code_of_codes_and_ethics_part_1.pdf
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/icsid_code_of_codes_and_ethics_part_1.pdf
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i. International Courts and Tribunals

78. The Rules of Conduct of the WTO DSB provide that each person (e.g.,

panelists, Appellate Body members, arbitrators) shall (i) be independent and

impartial; (ii) avoid direct or indirect conflicts of interest; and (iii) respect the

confidentiality of proceedings of bodies pursuant to the dispute settlement

mechanism.117 Similar duties are applicable to ICJ judges, who declare that they shall

perform their duties and exercise their powers honorably, faithfully, impartially, and

conscientiously.118

ii. Regional Courts

79. While some regional courts have adopted an identical language to that of the

ICJ in their ethical rules, 119  others have adopted a more extensive approach in

regulating the conduct of adjudicators. For instance, the AIC  Statute provides that

judges and Commissioners must respect the duties and integrity of their office and

must in particular abstain from (i) activities that contravene established requirements

of office; and (ii) taking part in disputes in which the judge has previously (a) act ed

as an agent, consultant, lawyer, or expert to one of the parties of the dispute or in

relation to a dispute that he/she has previously encountered as a member of a national

court, international court, or arbitral tribunal,   (b) acted as a mediator or investigator,

or (c) to which he/she has opined on in any other capacity with respect to the dispute.

The AIC Statute further indicates that it is impermissible for judges to work for a

party that was involved in a proceeding in which they have acted, within  a period of

two years following the end of their term of office . In case of contravention of these

rules, the matter shall be submitted to the General Assembly, which takes appropriate

action and refers the matter to LAS Economic and Social Council . 120

80. IICJ judges may not (i) exercise political or administrative function nor

perform activities contravening the IICJ’s dignity and independence; (ii) act as

counsel, agent, advocate, or arbitrator in any case or engage in any other work of a

professional nature that may conflict with his/her membership of the Court; nor (iii)

participate in any case in which the judge has previously taken part as a member of a

national court, international court, commission of enquiry, or in any other capacity.

Any doubt regarding the interpretation of these rules shall be settled by decision of

the Court.121

81. Other regional courts regulate their adjudicators’ conduct in a detailed manner

using dedicated codes of conduct. For example, the CCJ Judicial Code of Conduct

(2020) serves as a guideline containing several principles that the judges of the Court

commit to uphold.

82. The OHADA Treaty indicates that CCJA members shall not exercise political

or administrative functions and shall seek approval from the Court in order to conduct

any other remunerated activity. 122  Further, the CCJA Arbitral Rules provide that

arbitrators, in arbitration proceedings administered by the CCJA, shall remain

independent and impartial, and act diligently and in a timely manner. 123

83. The MERCOSUR Code of Conduct for Arbitrators, Experts and Staff contains

in Article 2 a list of duties and obligations for arbitrators, experts and staff. 124  It

provides that such persons must, inter alia: retain their independence and impartiality;

exercise their functions with equity and due diligence; avoid conflict of interests of a

direct or indirect manner; keep in secrecy information that relates to the actions and

deliberations concerning a proceeding, even after the conclusion of the latter; and not

__________________ 

documents/uncitral/en/icsid_code_of_codes_and_ethics_part_1.pd f  
117 WTO, Rules of conduct for the understanding on rules and procedures governing the settlement of disputes , Article II (1). 
118 ICJ Statute, Article 20; Rules of Court, Article 4. 
119  See e.g., the ECOWAS Court of Justice, Protocol A/P.l/7/91 on the Community Court of Justice, Article 5, Rules of 

Procedure, Article 3.  
120 AIC Statute, Article 12(1), Article 12(2), and Article 12(3).  
121 IICJ Statute, Article 8. 
122 OHADA Treaty, Article 37. 
123 CCJA Arbitral Rules, Article 4.  
124 MERCOSUR/CMC/DEC. N° 31/11 (“Code of Conduct”). 

https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/icsid_code_of_codes_and_ethics_part_1.pdf
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use such aforementioned information for personal or third-party benefits. The breach 

of any of these duties may lead to the investigation and removal of individual by the 

Common Market Group.125 

84. The Andean Court also foresees the possibility to remove a judge from the

Court in case of misbehavior, actions that are incompatible with the position and

violation of the conditions of service. The request for removal must emanate from a

Member State.126 The Commission of the CCJ, has also developed disciplinary rules

for judges and has the power to remove judges, except for the President, by a majority

vote of all members of the Commission.127

iii. Other Dispute Settlement Bodies

85. While the IUSCT does not have any code of conduct, its statute provides that

arbitrators shall disclose circumstances that may rise justifiable doubts as to their

impartiality and independence. As a result, an arbitrator may be challenged in case

there are circumstances giving rise to such justifiable doubts.128

86. With respect to the UNCC, Commissioners ought to act in their personal

capacities and declare to perform their duties and exercise their position honorably,

faithfully, independently, impartially, and conscientiously. They are further subject to

a disclosure obligation.129

J. Case assignment

87. The Working Group noted that case assignment method should ensure

balanced representation, diversity, independence and impartiality, which could

include randomized appointments with oversight, appointments by the president of

the tribunal, or appointments by some other independent committee (A/CN.9/1050,

para. 56; A/CN.9/WG.III/WP.213). Clear pre-defined methods for assignment of cases

are aimed at avoiding that disputes are attributed to one or the other tribunal member

based on political considerations or outside influence. In that sense, far from being

an issue of mere internal judicial organization, case assignment methods are a key

factor guaranteeing structural independence. Different models for assigning cases can

be found in international courts.

i. International Courts and Tribunals

88. In order to handle particular categories of cases, the ICJ forms one or more

chambers composed of three or more judges.130 It shall also annually form a chamber

composed of five judges including the President and Vice -President who may hear

and determine cases by summary procedure at the request of the parties with a view

to the expeditious dispatch of business.131

89. The WTO uses two different methods of assignment for cases adjudicated by

the Panels in first instance, or the Appellate Body. Panels are composed of three

panelists (or five if the parties so agree) nominated by the Secretariat for each case.132

At the Appellate Body, each case is decided by three members, assigned by rotation. 133

ii. Regional Courts

84. Regional courts usually sit in chambers or divisions. The IICJ sits in  one or

more chambers composed of three or more judges, depending on the particular

__________________ 

125 MERCOSUR/CMC/DEC. N° 31/11 (“Code of Conduct”), Articles 4-6. 
126 Treaty Creating the Court of Justice of the Cartagena Agreement, Article 10 and Statute, Articles 11 and 12.  
127 Agreement Establishing the Caribbean Court of Justice (2001), Article V.3 (2), Article V.14, Article IV.7.  
128 Iran-United States Claims Tribunal, Tribunal Rules of Procedure, Articles 9 and 10.  
129  Decision taken by the Governing Council of the United Nations Compensation Commission S/AC.26/1992/10  (1992) 

Provisional Rules for Claims Procedure, Articles 21 and 22.  
130 ICJ Statute, Article 26 (1). 
131 Ibid., Article 29; Rules of Court, Article 15. 
132 WTO, Understanding on Rules and Procedures Governing the Settlement of Disputes , Article 8(5-6). 
133  WTO, Understanding on Rules and Procedures Governing the Settlement of Disputes , Article 17(1), and Dispute 

Settlement: Appeals Procedures WT/AB/WP/6 (16 August 2010), Rule 6(2).  

https://undocs.org/en/A/CN.9/1050
https://undocs.org/en/A/CN.9/WG.III/WP.203
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categories of cases. 134  In some courts, the President of the court determines case 

assignment, for example, the CCJ, whereby the President of the Court is free to 

determine the number of divisions in which the CCJ may seat. Every judge can sit in 

any division. In cases referring to the interpretation of the treaties, the CCJ must seat 

with at least three judges or more, but always with an uneven number.  135 With respect 

to the CCJA, judges sit in plenary session, or in chambers of three or five judges 

constituted by order of the President of the Court. Chambers are presided by the 

President or one of the Vice-Presidents of the Court.136  

iii. Other Dispute Settlement Bodies

85. Both the IUSCT and the UNCC refer to the President and Chairperson

respectively concerning the case assignment. In the former, the Composition of

Chambers, assignment of cases to Chambers, transfer of cases among Chambers, and

relinquishment of certain cases by Chambers is to be delineated in orders issued by

the President pursuant to their powers.137 In the latter, Commissioners should work in

panels of three members. The claims are organized and allotted to panels by the

Chairperson.138

K. Appeals and conditions of appeals

86. At its resumed thirty-eighth session, in January 2020, the Working Group had

noted that the various components of an appellate mechanism were interrelated and

would need to be considered, whatever form such mechanism might take – ad hoc

appeal mechanism, a permanent stand-alone appellate body, or an appeal mechanism

as the second tier of a standing court  (A/CN.9/1004/Add.1, paras. 16 and 25). It had

also indicated that the objectives of avoiding duplication of review proceedings and

further fragmentation as well as of finding an appropriate balance between  the

possible benefits of an appellate mechanism and any potential costs should guide the

work (A/CN.9/1004/Add.1, para. 24). At its fortieth session, in February 2021, the

Working Group continued its deliberations on the matter and requested the Secretariat

to undertake further preparatory work (A/CN.9/1050, para. 113). 139  The findings

below are aimed at providing the Working Group with a broad overview of how appeal

mechanisms operate in the international and regional judicial system.

i. International Courts and Tribunals

87. The WTO appellate mechanism is the Appellate Body. It hears appeals from

panel reports. Only parties to the dispute may appeal a panel report and appeals are

limited to issues of law covered in the panel report and legal interpretations of the

panel report.140 Appellate Body reports are adopted by the DSB and accepted by the

parties to the dispute. Conversely, the DSB can decide by consensus not to adopt the

Appellate Body reports, within thirty days following its circulation to the WTO

Members.141

88. The ICJ does not permit appeal as its judgments are deemed to be final.

However, it admits applications for revision of a judgment when such application is

based upon the discovery of a fact that is considered a decisive factor unknown to the

Court at the time of the judgment. The application for revision cannot be made later

than six months after discovery of the fact and must be made within ten years after

the judgment is rendered.142

__________________ 

134 IICJ Statute, Article 15.  
135 Agreement Establishing the Caribbean Court of Justice (2001 ), Article IV.3.  
136 CCJA Rules of Procedure, Article 9.  
137 Claims Settlement Declaration, Article 3(1) and Rules of Procedure, Article 5.  
138  Decision taken by the Governing Council of the United Nations Compensation Commission S/AC.26/1992/10 (1992) 

Provisional Rules for Claims Procedure, Articles 28(1) and Article 29.  
139  Initial draft by the UNCITRAL Secretariat on Appellate Mechanisms and enforcement issues, available at 

https://uncitral.un.org/sites/uncitral.un.org/fi les/media-documents/uncitral/en/uncitral_wp_-_appeal_14_december_.pdf.  
140 WTO, Understanding on Rules and Procedures Governing the Settlement of Disputes, Article 17(1), Article 17(4) and Article 

17(6).  
141 Ibid., Article 17(14). 
142 ICJ Statute, Article 60 and Article 61. 

https://undocs.org/A/CN.9/1004/Add.1
https://undocs.org/A/CN.9/1004/Add.1
https://undocs.org/en/A/CN.9/1050
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/uncitral_wp_-_appeal_14_december_.pdf
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ii. Regional Courts

89. Some regional courts envisage an appellate mechanism.  For example, the

ECOWAS Court of Justice has an Appeals Division of Registry Department that was

created in 2018 in preparation for the establishment of an appellate chamber. 143 The

conditions of appeal are to be determined upon the establishment of the Appellate

Chamber. In the Andean Community, unless parties agree otherwise, appeals are

possible in disputes between individuals that concern the interpretation or application

of private contracts governed by Andean Community laws. 144  In the MERCOSUR

system, appeal is also permissible. More specifically, the TPR can review awards of

the ad hoc arbitral tribunals, and its review is then limited on questions of law or legal

interpretations developed by the ad hoc arbitral tribunal. The TPR can confirm,

modify, or revoke the award including the legal basis of these decisions. Awards that

were rendered on the basis of ex aequo et bono cannot be reviewed. On the other hand,

the TPR decisions are final and cannot be appealed. 145

90. The statutes of the AIC,146 IICJ147 and CCJ148  provide that their judgments are

final, and thus cannot be appealed. However, revision mechanisms are available

within a certain period. For instance, the AIC Statutes stipulate that the court, either

at the request of one of the parties or on its own initiative, may correct errors in

judgment, either written or arithmetic.149 The Court of the Andean Community may

amend or expand the judgment either at its own initiative or at the request of one of

the parties.150 The IICJ also allows applications for revision of a judgment when it is

based upon the discovery of a fact that is considered a decisive factor unknown to the

Court at the time of the judgment. 151  The period available for an application for

revision differs among the different regional courts, for instance: the ECOWAS

provides for five years;152 the  CCJ provides for an application within six months and

at the latest five years from the date of the judgement, while a request for revision in

an action for non-compliance must be submitted within 90 days of discovery of the

fact and maximum one year after the judgment was delivered. 153  In the OHADA

system, the CCJA also provides that its judgments can be revised, interpreted and

corrected by application of the disputing parties. 154

iii. Other Dispute Settlement Bodies

91. According to the Claims Settlement Declaration, the decisions of the  Iran-

United States Claims Tribunal are “final and binding”. 155 Awards are therefore not

appealable. However, the Rules of Procedure provide that parties can request the

Tribunal to give an interpretation or correction of the award, or to render an additional

award if certain claims have been omitted from the original award. 156

92. Decisions by the panels of Commissioners at the UNCC are subject to the

approval of the Governing Council, which may, at its discretion, return a claim or

claims for further review by the Commissioners. Decisions of the Governing Council

are however final and not subject to appeal or review. 157

__________________ 

143 Available at: www.courtecowas.org  
144 Protocol of Cochabamba Amending the Treaty Creating the Court of Justice , Article 39.  
145 Protocol of Olivos (2002), Articles 17, 21 and 22.  
146 AIC Statute, Article 23. 
147 IICJ Statute, Article 39.  
148 Agreement Establishing the Caribbean Court of Justice (2001 ), Article XXV (5) and Article XX (1). To be noted that the 

CCJ may serve as the Court of last instance for several Caribbean States.  
149 AIC Statute, Article 24. 
150 Decision 184, Bylaws of the Court of Justice of the Cartagena Agreement, Article 59.  
151 ICJ Statute, Article 40.  
152 Protocol A/P.l/7/91 on the Community Court of Justice, Article 25.  
153 Agreement Establishing the Caribbean Court of Justice (2001 ), Article XX.14-5.  
154 CCJA Rules of Procedure, Article 45 bis; Articles 47-50.  
155 Claims Settlement Declaration, Article 4(1).  
156 Iran-United States Claims Tribunal, Rules of Procedure, Articles 35-37. 
157  Decision taken by the Governing Council of the United Nations Compensation Commission S/AC.26/1992/10 (1992) 

Provisional Rules for Claims Procedure, Article 40(4) and Provisional Rules for Claims Procedure annexed to Governing 

http://www.courtecowas.org/
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L. Applicable law

93. The Working Group may wish to consider the different approaches of

international courts and tribunals, regional courts, and other dispute settlement bodies

with respect to applicable law. As noted above, a multilateral investment tribunal

would likely not apply a unified set of substantive standards and provisions of one

sole investment treaty, but rather different rules depending on the underlying

international investment instrument.158

i. International Courts and Tribunals

94. The Statute of the ICJ provides that the Court shall apply (i) international

conventions establishing rules expressly recognized by contesting States; (ii)

international custom as evidence of general practice accepted as law; (iii) the general

principles of law recognized by civilized nations; and (iv) judicial decisions and the

teachings of the most highly qualified publicists of the various nations as subsidiary

means for the determination of rules of law. 159 In the context of the WTO DSB, each

dispute is to be decided based on the covered agreement as interpreted in accordance

with the customary rules of interpretation of public international law.160

ii. Regional Courts

95. A distinctive feature of the applicable law of the IICJ is  Sharia Law which is

the main source on which the IICJ bases its judgments, with the guidance of

international law, bilateral or multilateral conventions, international practice accepted

as law, general principles of law, judgments rendered by international law, and the

teachings of the most qualified publicists of various States. 161 In MERCOSUR, the ad

hoc arbitral tribunals and the TPR shall decide based on the Treaty of Asuncion, the

Protocol of Ouro Petro, the protocols and agreements concluded within the framework

of the Treaty of Asunción, the decisions of the Common Market Council, the

resolutions of the Common Market Group, the Directives of the Trade Commission

of MERCOSUR, as well as international law. 162 In cases involving the interpretation

of CARICOM treaties, the CCJ shall apply such rules of international law as may be

applicable. 163  The Andean Court of Justice on the other hand does not refer to

international law expressly. Instead, it refers to specific instruments of the Andean

Community.164 With respect to the CCJA, the Court can only be seized on matters

pertaining to the interpretation and application of the OHADA Trea ty, uniform acts

and regulations.165

iii. Other Dispute Settlement Bodies

96. In the framework of the Iran-United States Claims Tribunal, the Tribunal shall

decide all cases on the basis of respect for law, applying such choice of law rules and

principles of commercial and international law as the Tribunal determines to be

applicable, taking into account relevant usages of the trade, contract provisions, and

changed circumstances.166 In the framework of the UNCC, Commissioners shall apply

__________________ 

Council decision 10 (1992), Article 41.  
158 See above, para. 4.  
159 ICJ Statute, Article 38(1). 
160 WTO, Understanding on Rules and Procedures Governing the Settlement of Disputes, Article 3(2). 
161 IICJ Statute, Articles 1, Article 27(a), and Article 27(b).  
162 Protocol of Olivos (2002), Articles 1 and 34.  
163 Agreement Establishing the Caribbean Court of Justice (2001 ), Article XVII (1).  
164  Treaty Creating the Court of Justice of the Cartagena Agreement, Article 1, namely, the Agreement of Cartagena, its 

protocols and additional instruments as well as the Treaty and its protocols and modifications, decisions of the Andean Council 

of Ministers for Foreign Affairs and the Commission of the Andean Community, resolutions of the General Secretariat of the 

Andean Community, agreements on Industrial Complementation and other such texts adopted among the Member States and 

within the framework of Andean subregional integration.  
165 The ten OHADA uniform acts currently in force include the uniform act on arbitration, the uniform act on mediation, the 

uniform act on accounting law and financial reporting, the uniform act on the organization of collective procedures for the 

discharge of liabilities, the uniform act on commercial companies and the economic interest group, the uniform act on securit y 

interests, the uniform act on cooperatives, the uniform act on general commercial law, the uniform act on road freight 

agreements, and the uniform act on simplified debt collection procedures and enforcement proceedings.  
166 Claims Settlement Declaration, Article 5 and Rules of Procedure Article 33(1).  
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the Security Council Resolution 687 (1991), other relevant Security Council 

Resolutions, the criteria and pertinent decisions of the Governing Council and other 

relevant rules of international law where necessary. 167 

M. Enforcement of decisions

97. The Working Group undertook a preliminary consideration of issues related to

the enforcement of decisions rendered through a permanent appellate mechanism or

a multilateral tribunal. In this context, it was emphasized that enforcement was a key

feature of any system of justice and was essential to ensure its effectiveness

(A/CN.9/1004/Add.1, para. 62). Accordingly, the Working Group requested the

Secretariat to undertake thorough research and further report issues relating to

enforcement (A/CN.9/1050, para. 112).168

i. International Courts and Tribunals

98. With respect to the ICJ, each UN Member State undertakes to comply with the

Court’s decisions in any case to which it is a party. If a party fails to comply with such

decisions, the other party may have recourse to the Security Council, which may make

recommendations or decide upon measures to give effect to the judgment.169

99. At the WTO, compliance with DSB recommendations or rulings should be exercised

promptly by the WTO Members involved in the dispute. In case a party does not comply

with such decisions within a reasonable time, the aggrieved party may seek compensation

as well as the suspension of concessions or other obligations.170 However, if the Member

concerned objects the level of suspension or claims that the respective procedures were not

followed, the matter shall be referred to arbitration, conducted by the original panel or by an

arbitrator appointed by the WTO Director-General.171

ii. Regional Courts

100. Most regional courts under study refer to execution or enforcement pursuant to the

domestic regulation of the State where enforcement is sought. The ECOWAS rules refer to

enforcement through writ of execution, which is submitted to the relevant Member State for

execution in accordance with the civil procedure rules of that Member State. 172  The

Enforcement Division of Registry Department is responsible for enforcing decisions and

coordinating with national authorities. Judgements of the AIC are deemed immediately

enforceable in the same manner as a final enforceable judgement delivered by the courts of

the Member States.173 In the case of the Court of Justice of the Andean Community, it is

clarified that judgements are enforceable in the Member States without homologation or

exequatur.174 For other courts such as the CCJ, decisions must be treated as a decision of a

domestic superior court. 175  In the dispute-settlement framework of MERCOSUR, both

awards of the ad hoc tribunals (if revision is not timely requested) and awards of the TPR

are compulsory for the disputing Member States.176 If a State Party fails to comply, either

fully or partially, with the arbitral award, the State that is benefiting from the award is

entitled to execute compensatory measures for the duration of one year starting from the

lapse of the enforcement date.177 With regards to OHADA, judgments of the CCJA are also

considered directly enforceable in the territory of any OHADA Member State, as if they

were a final judgment of their domestic courts. If a domestic court renders a decision in the

__________________ 

167  Decision taken by the Governing Council of the United Nations Compensation Commission S/AC.26/1992/10 (1992) 

Provisional Rules for Claims Procedure, Article 31. 
168 This paper is currently under preparation. 
169 Charter of the United Nations, Article 94(1) and 94(2).  
170 These temporary measures are also sometimes commonly referred to as “trade sanctions” or “retaliation”.  
171 WTO, Understanding on Rules and Procedures Governing the Settlement of Disputes, Article 21(1), Article 22(1), and Article 

22(6).  
172 Supplementary Protocol, Article 6 amending Protocol Article 24(2).  
173 AIC Statute, Article 34(3).  
174 Statute of the Court of Justice of the Cartagena Agreement, Article 91.  
175 Agreement Establishing the Caribbean Court of Justice (2001 ), Article XXVI(a).  
176 Protocol of Olivos (2002), Article 26.  
177 Protocol of Olivos (2002), Article 31.  

https://uncc.ch/sites/default/files/attachments/documents/res0687.pdf
https://undocs.org/A/CN.9/1004/Add.1
https://undocs.org/en/A/CN.9/1050
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same subject-matter that is not consistent with the ruling of the CCJA, the decision cannot 

be enforced in the territory of OHADA Member States.178  

iii. Other Dispute Settlement Bodies

101. Awards rendered by the Iran-United States Tribunal are enforceable in the courts of

any nation in accordance with that nation’s laws.179 In practice, domestic courts faced with

the enforcement of those awards have considered whether the New York Convention may

be applicable for enforcement, but those court decisions do not reflect uniform case law on

this issue. Some early decisions found that the New York Convention could not be applied

to awards of the IUSCT since there was no written submission agreement from the parties

to refer their dispute to the IUSCT.180 However, other domestic courts found that awards of

the IUSCT fulfilled the requirements of the New York Convention, namely, that they were

final and binding arbitral awards rendered by a permanent arbitral body within the meaning

of the New York Convention.181

102. With regard to the UNCC, compensation payments that have been approved by the

Governing Council are made to the relevant government depending on the order of priority

of the claim. The relevant government is then responsible to distribute the compensation to

the successful claimants.182 Governments are to distribute the funds to the claimants within

six months of receiving payment from the UNCC; after the period for payment has elapsed,

each government must provide a report on the payments and the reasons for non-payment to

claimants within three months.183

__________________ 

178 OHADA Treaty, Article 20. 
179 Claims Settlement Declaration, Article 4(3).  
180 Mark Dallal v. Bank Mellat, UK High Court of Justice, Queen's Bench Division (Commercial Court),    

26 July 1985. 
181 For instance, Ministry of Defence of the Islamic Republic of Iran v. Gould Inc. and others, United S tates District Court, 

Central District of California, Not Indicated, 14 January 1988 [United States]; Gould Inc., Gould Marketing, Inc. v. Hoffman 

Export Corporation, Gould International, Inc. v. Ministry of Defence of the Islamic Republic of Iran, United States Court of 

Appeals for the Ninth Circuit, Not Indicated, 23 October 1989 [United States].  
182  Governing Council: Decision 17 (1994) Priority of Payment and Payment Mechanism (Guiding Principles), para. 1; 

Governing Council: Decision 17 (1994) Priority o f Payment and Payment Mechanism (Guiding Principles) and Decision 18 

(1994) Distribution of Payments and Transparency, para 1.  
183 Governing Council: Decision 17 (1994) Priority of Payment and Payment Mechanism (Guiding Principles) and Decision 

18 (1994) Distribution of Payments and Transparency, paras. 3ff.  



 

2012 U.S. Model Bilateral Investment Treaty  
  
  
  

  
TREATY BETWEEN THE GOVERNMENT OF THE UNITED STATES OF AMERICA  
AND THE GOVERNMENT OF……… CONCERNING THE ENCOURAGEMENT AND 

RECIPROCAL PROTECTION OF INVESTMENT  
  
  
  The Government of the United States of America and the Government of [Country] 
(hereinafter the “Parties”);  
  
  Desiring to promote greater economic cooperation between them with respect to 
investment by nationals and enterprises of one Party in the territory of the other Party;  
  
  Recognizing that agreement on the treatment to be accorded such investment will stimulate 
the flow of private capital and the economic development of the Parties;  
  
  Agreeing that a stable framework for investment will maximize effective utilization of 
economic resources and improve living standards;  
  
  Recognizing the importance of providing effective means of asserting claims and enforcing 
rights with respect to investment under national law as well as through international arbitration;   
  

  Desiring to achieve these objectives in a manner consistent with the protection of health, safety, 
and the environment, and the promotion of internationally recognized labor rights;  

    
  Having resolved to conclude a Treaty concerning the encouragement and reciprocal 
protection of investment;   
  

Have agreed as follows:  
  

SECTION A  
  
  
Article 1:  Definitions  
  
For purposes of this Treaty:   
  
“central level of government” means:   
  

(a) for the United States, the federal level of government; and     
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(b) for [Country], [      ].  

  
“Centre” means the International Centre for Settlement of Investment Disputes (“ICSID”) 
established by the ICSID Convention.  
  
“claimant” means an investor of a Party that is a party to an investment dispute with the other 
Party.  
  
“covered investment” means, with respect to a Party, an investment in its territory of an 
investor of the other Party in existence as of the date of entry into force of this Treaty or 
established, acquired, or expanded thereafter.   
  
“disputing parties” means the claimant and the respondent.  
  
“disputing party” means either the claimant or the respondent.   
  
“enterprise” means any entity constituted or organized under applicable law, whether or not for 
profit, and whether privately or governmentally owned or controlled, including a corporation, 
trust, partnership, sole proprietorship, joint venture, association, or similar organization; and a 
branch of an enterprise.   
  
“enterprise of a Party” means an enterprise constituted or organized under the law of a Party, 
and a branch located in the territory of a Party and carrying out business activities there.   
  
“existing” means in effect on the date of entry into force of this Treaty.   
  
“freely usable currency” means “freely usable currency” as determined by the International 
Monetary Fund under its Articles of Agreement.   
  
“GATS” means the General Agreement on Trade in Services, contained in Annex 1B to the 
WTO Agreement.  
  
“government procurement” means the process by which a government obtains the use of or 
acquires goods or services, or any combination thereof, for governmental purposes and not with 
a view to commercial sale or resale, or use in the production or supply of goods or services for 
commercial sale or resale.  
  
“ICSID Additional Facility Rules” means the Rules Governing the Additional Facility for the 
Administration of Proceedings by the Secretariat of the International Centre for Settlement of 
Investment Disputes.   
  
“ICSID Convention” means the Convention on the Settlement of Investment Disputes between 
States and Nationals of Other States, done at Washington, March 18, 1965.   
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[“Inter-American Convention” means the Inter-American Convention on International  
Commercial Arbitration, done at Panama, January 30, 1975.]   
  
“investment” means every asset that an investor owns or controls, directly or indirectly, that has 
the characteristics of an investment, including such characteristics as the commitment of capital 
or other resources, the expectation of gain or profit, or the assumption of risk. Forms that an 
investment may take include:  
  

(a) an enterprise;  
  

(b) shares, stock, and other forms of equity participation in an enterprise;  
  

(c) bonds, debentures, other debt instruments, and loans;1  
  

(d) futures, options, and other derivatives;  
  
(e) turnkey, construction, management, production, concession, revenue-sharing, and 

other similar contracts;   
  

(f) intellectual property rights;   
  

(g) licenses, authorizations, permits, and similar rights conferred pursuant to domestic 
law;2, 3 and    

 3 
(h) other tangible or intangible, movable or immovable property, and related property 

rights, such as leases, mortgages, liens, and pledges.   
  

 

1 Some forms of debt, such as bonds, debentures, and long-term notes, are more likely to have the 
characteristics of an investment, while other forms of debt, such as claims to payment that are 
immediately due and result from the sale of goods or services, are less likely to have such characteristics.  

2 Whether a particular type of license, authorization, permit, or similar instrument (including a 
concession, to the extent that it has the nature of such an instrument) has the characteristics of an 
investment depends on such factors as the nature and extent of the rights that the holder has under the law 
of the Party.  Among the licenses, authorizations, permits, and similar instruments that do not have the 
characteristics of an investment are those that do not create any rights protected under domestic law.  For 
greater certainty, the foregoing is without prejudice to whether any asset associated with the license, 
authorization, permit, or similar instrument has the characteristics of an investment.  
3 The term “investment” does not include an order or judgment entered in a judicial or administrative 
action.  
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“investment agreement” means a written agreement4 between a national authority5 of a Party 
and a covered investment or an investor of the other Party, on which the covered investment or 
the investor relies in establishing or acquiring a covered investment other than the written 
agreement itself, that grants rights to the covered investment or investor:  
  

(a) with respect to natural resources that a national authority controls, such as for 
their exploration, extraction, refining, transportation, distribution, or sale;  

  
(b) to supply services to the public on behalf of the Party, such as power generation 

or distribution, water treatment or distribution, or telecommunications; or  
  

(c) to undertake infrastructure projects, such as the construction of roads, bridges, 
canals, dams, or pipelines, that are not for the exclusive or predominant use and 
benefit of the government.   

   
“investment authorization”6 means an authorization that the foreign investment authority of a 
Party grants to a covered investment or an investor of the other Party.  
  
“investor of a non-Party” means, with respect to a Party, an investor that attempts to make, is 
making, or has made an investment in the territory of that Party, that is not an investor of either 
Party.  
  
“investor of a Party” means a Party or state enterprise thereof, or a national or an enterprise of a 
Party, that attempts to make, is making, or has made an investment in the territory of the other 
Party; provided, however, that a natural person who is a dual national shall be deemed to be 
exclusively a national of the State of his or her dominant and effective nationality.    
   
“measure” includes any law, regulation, procedure, requirement, or practice.   
  
“national” means:  
  

 

4 “Written agreement” refers to an agreement in writing, executed by both parties, whether in a single 
instrument or in multiple instruments, that creates an exchange of rights and obligations, binding on both 
parties under the law applicable under Article 30[Governing Law](2).  For greater certainty, (a) a 
unilateral act of an administrative or judicial authority, such as a permit, license, or authorization issued 
by a Party solely in its regulatory capacity, or a decree, order, or judgment, standing alone; and (b) an 
administrative or judicial consent decree or order, shall not be considered a written agreement.  

5 For purposes of this definition, “national authority” means (a) for the United States, an authority at the 
central level of government; and (b) for [Country], [    ].  

6 For greater certainty, actions taken by a Party to enforce laws of general application, such as 
competition laws, are not encompassed within this definition.  
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(a) for the United States, a natural person who is a national of the United States as 
defined in Title III of the Immigration and Nationality Act; and  

  
(b) for [Country], [      ].  

  
“New York Convention” means the United Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, done at New York, June 10, 1958.  
  
“non-disputing Party” means the Party that is not a party to an investment dispute.  
  
“person” means a natural person or an enterprise.  
  
“person of a Party” means a national or an enterprise of a Party.  
  
“protected information” means confidential business information or information that is 
privileged or otherwise protected from disclosure under a Party’s law.    
   
“regional level of government” means:  
  

(a) for the United States, a state of the United States, the District of Columbia, or 
Puerto Rico; and    

  
(b) for [Country], [      ].  

  
“respondent” means the Party that is a party to an investment dispute.  
  
“Secretary-General” means the Secretary-General of ICSID.  
  
“state enterprise” means an enterprise owned, or controlled through ownership interests, by a 
Party.  
  
“territory” means:   
  

(a) with respect to the United States,  
  

(i) the customs territory of the United States, which includes the 50 states, the 
District of Columbia, and Puerto Rico;  

  
(ii) the foreign trade zones located in the United States and Puerto Rico.  

  
(b) with respect to [Country,] [      ].  
  
(c) with respect to each Party, the territorial sea and any area beyond the territorial 

sea of the Party within which, in accordance with customary international law as 
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reflected in the United Nations Convention on the Law of the Sea, the Party may 
exercise sovereign rights or jurisdiction.  

  
“TRIPS Agreement” means the Agreement on Trade-Related Aspects of Intellectual Property  
Rights, contained in Annex 1C to the WTO Agreement.7   
  
“UNCITRAL Arbitration Rules” means the arbitration rules of the United Nations 
Commission on International Trade Law.  
  
“WTO Agreement” means the Marrakesh Agreement Establishing the World Trade 
Organization, done on April 15, 1994.  
  
  
Article 2:  Scope and Coverage  
  
1. This Treaty applies to measures adopted or maintained by a Party relating to:  
  

(a) investors of the other Party;  
  

(b) covered investments; and    
  
(c) with respect to Articles 8 [Performance Requirements], 12 [Investment and 

Environment], and 13 [Investment and Labor], all investments in the territory of 
the Party.  

  
2. A Party’s obligations under Section A shall apply:  
  

(a) to a state enterprise or other person when it exercises any regulatory, 
administrative, or other governmental authority delegated to it by that Party;8 and   

  
(b) to the political subdivisions of that Party.     

  
3. For greater certainty, this Treaty does not bind either Party in relation to any act or fact that 

took place or any situation that ceased to exist before the date of entry into force of this 
Treaty.    

  
  

 

7 For greater certainty, “TRIPS Agreement” includes any waiver in force between the Parties of any 
provision of the TRIPS Agreement granted by WTO Members in accordance with the WTO Agreement.  

8 For greater certainty, government authority that has been delegated includes a legislative grant, and a 
government order, directive or other action transferring to the state enterprise or other person, or 
authorizing the exercise by the state enterprise or other person of, governmental authority.  
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Article 3:  National Treatment   
  
1. Each Party shall accord to investors of the other Party treatment no less favorable than that 
it accords, in like circumstances, to its own investors with respect to the establishment, 
acquisition, expansion, management, conduct, operation, and sale or other disposition of 
investments in its territory.   
  
2. Each Party shall accord to covered investments treatment no less favorable than that it 
accords, in like circumstances, to investments in its territory of its own investors with respect to 
the establishment, acquisition, expansion, management, conduct, operation, and sale or other 
disposition of investments.   
  
3. The treatment to be accorded by a Party under paragraphs 1 and 2 means, with respect to a 
regional level of government, treatment no less favorable than the treatment accorded, in like 
circumstances, by that regional level of government to natural persons resident in and enterprises 
constituted under the laws of other regional levels of government of the Party of which it forms a 
part, and to their respective investments.   
  
  
Article 4:  Most-Favored-Nation Treatment  
  
1. Each Party shall accord to investors of the other Party treatment no less favorable than that 
it accords, in like circumstances, to investors of any non-Party with respect to the establishment, 
acquisition, expansion, management, conduct, operation, and sale or other disposition of 
investments in its territory.   
  
2. Each Party shall accord to covered investments treatment no less favorable than that it 
accords, in like circumstances, to investments in its territory of investors of any non-Party with 
respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or 
other disposition of investments.  
  
  
Article 5:  Minimum Standard of Treatment9  
  
1. Each Party shall accord to covered investments treatment in accordance with customary 

international law, including fair and equitable treatment and full protection and security.   
  
2. For greater certainty, paragraph 1 prescribes the customary international law minimum 

standard of treatment of aliens as the minimum standard of treatment to be afforded to 
covered investments.  The concepts of “fair and equitable treatment” and “full protection and 
security” do not require treatment in addition to or beyond that which is required by that 

 

9 Article 5 [Minimum Standard of Treatment] shall be interpreted in accordance with Annex A.   
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standard, and do not create additional substantive rights.  The obligation in paragraph 1 to 
provide:   

  
(a) “fair and equitable treatment” includes the obligation not to deny justice in 

criminal, civil, or administrative adjudicatory proceedings in accordance with the 
principle of due process embodied in the principal legal systems of the world; and  

  
(b) “full protection and security” requires each Party to provide the level of police 

protection required under customary international law.  
  
3. A determination that there has been a breach of another provision of this Treaty, or of a 

separate international agreement, does not establish that there has been a breach of this 
Article.   

  
4. Notwithstanding Article 14 [Non-Conforming Measures](5)(b) [subsidies and grants], each 

Party shall accord to investors of the other Party, and to covered investments, non-
discriminatory treatment with respect to measures it adopts or maintains relating to losses 
suffered by investments in its territory owing to armed conflict or civil strife.  

    
5. Notwithstanding paragraph 4, if an investor of a Party, in the situations referred to in 

paragraph 4, suffers a loss in the territory of the other Party resulting from:   
  

(a) requisitioning of its covered investment or part thereof by the latter’s forces or 
authorities; or  

  
(b) destruction of its covered investment or part thereof by the latter’s forces or 

authorities, which was not required by the necessity of the situation,  
  

the latter Party shall provide the investor restitution, compensation, or both, as appropriate, for 
such loss.  Any compensation shall be prompt, adequate, and effective in accordance with Article 
6 [Expropriation and Compensation](2) through (4), mutatis mutandis.  
  
6. Paragraph 4 does not apply to existing measures relating to subsidies or grants that would be  
inconsistent with Article 3 [National Treatment] but for Article 14 [Non-Conforming 
Measures](5)(b) [subsidies and grants].  
  
  
Article 6:  Expropriation and Compensation10  
  
1. Neither Party may expropriate or nationalize a covered investment either directly or indirectly 

through measures equivalent to expropriation or nationalization (“expropriation”), except:  

 

10 Article 6 [Expropriation] shall be interpreted in accordance with Annexes A and B.    
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(a) for a public purpose;   
  
(b) in a non-discriminatory manner;   
  
(c) on payment of prompt, adequate, and effective compensation; and   
  
(d) in accordance with due process of law and Article 5 [Minimum Standard of 

Treatment](1) through (3).    
  
2. The compensation referred to in paragraph 1(c) shall:  
  

(a) be paid without delay;   
  
(b) be equivalent to the fair market value of the expropriated investment immediately 

before the expropriation took place (“the date of expropriation”);  
  
(c) not reflect any change in value occurring because the intended expropriation had 

become known earlier; and   
  
(d) be fully realizable and freely transferable.    

  
3. If the fair market value is denominated in a freely usable currency, the compensation referred 

to in paragraph 1(c) shall be no less than the fair market value on the date of expropriation, 
plus interest at a commercially reasonable rate for that currency, accrued from the date of 
expropriation until the date of payment.  

  
4. If the fair market value is denominated in a currency that is not freely usable, the 

compensation referred to in paragraph 1(c) – converted into the currency of payment at the 
market rate of exchange prevailing on the date of payment – shall be no less than:  

  
(a) the fair market value on the date of expropriation, converted into a freely usable 

currency at the market rate of exchange prevailing on that date, plus  
  

(b) interest, at a commercially reasonable rate for that freely usable currency, accrued 
from the date of expropriation until the date of payment.  

  
5. This Article does not apply to the issuance of compulsory licenses granted in relation to 

intellectual property rights in accordance with the TRIPS Agreement, or to the revocation, 
limitation, or creation of intellectual property rights, to the extent that such issuance, 
revocation, limitation, or creation is consistent with the TRIPS Agreement.  
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Article 7:  Transfers  
  
1. Each Party shall permit all transfers relating to a covered investment to be made freely and 
without delay into and out of its territory.  Such transfers include:   
    

(a) contributions to capital;  
  
(b) profits, dividends, capital gains, and proceeds from the sale of all or any part of 

the covered investment or from the partial or complete liquidation of the covered 
investment;   

  
(c) interest, royalty payments, management fees, and technical assistance and other 

fees;   
  

(d) payments made under a contract, including a loan agreement;   
  

(e) payments made pursuant to Article 5 [Minimum Standard of Treatment](4) and  
(5) and Article 6 [Expropriation and Compensation]; and   

  
(f) payments arising out of a dispute.       

  
2. Each Party shall permit transfers relating to a covered investment to be made in a freely 
usable currency at the market rate of exchange prevailing at the time of transfer.  
  
3. Each Party shall permit returns in kind relating to a covered investment to be made as 
authorized or specified in a written agreement between the Party and a covered investment or an 
investor of the other Party.  
  
4. Notwithstanding paragraphs 1 through 3, a Party may prevent a transfer through the 
equitable, non-discriminatory, and good faith application of its laws relating to:  
  

(a) bankruptcy, insolvency, or the protection of the rights of creditors;   
  
(b) issuing, trading, or dealing in securities, futures, options, or derivatives;   

  
(c) criminal or penal offenses;   

  
(d) financial reporting or record keeping of transfers when necessary to assist law 

enforcement or financial regulatory authorities; or  
  

(e) ensuring compliance with orders or judgments in judicial or administrative 
proceedings.  

  
  



   - 11 - 

Article 8:  Performance Requirements  
  
1. Neither Party may, in connection with the establishment, acquisition, expansion,  
management, conduct, operation, or sale or other disposition of an investment of an investor of a 
Party or of a non-Party in its territory, impose or enforce any requirement or enforce any 
commitment or undertaking:11   
  

(a) to export a given level or percentage of goods or services;   
  
(b) to achieve a given level or percentage of domestic content;   
  
(c) to purchase, use, or accord a preference to goods produced in its territory, or to 

purchase goods from persons in its territory;  
  
(d) to relate in any way the volume or value of imports to the volume or value of 

exports or to the amount of foreign exchange inflows associated with such 
investment;   

  
(e) to restrict sales of goods or services in its territory that such investment produces 

or supplies by relating such sales in any way to the volume or value of its exports 
or foreign exchange earnings;   

  
(f) to transfer a particular technology, a production process, or other proprietary 

knowledge to a person in its territory;   
  

(g) to supply exclusively from the territory of the Party the goods that such 
investment produces or the services that it supplies to a specific regional market 
or to the world market; or  

  
(h) (i)   to purchase, use, or accord a preference to, in its territory, technology of the 

Party or of persons of the Party12; or   
  
  (ii)   that prevents the purchase or use of, or the according of a preference to, in 

its territory, particular technology,   
  
  so as to afford protection on the basis of nationality to its own investors or 

investments or to technology of the Party or of persons of the Party.    

 

11 For greater certainty, a condition for the receipt or continued receipt of an advantage referred to in 
paragraph 2 does not constitute a “commitment or undertaking” for the purposes of paragraph 1.  
12 For purposes of this Article, the term “technology of the Party or of persons of the Party” includes 
technology that is owned by the Party or persons of the Party, and technology for which the Party holds, 
or persons of the Party hold, an exclusive license.  
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2. Neither Party may condition the receipt or continued receipt of an advantage, in 

connection with the establishment, acquisition, expansion, management, conduct, 
operation, or sale or other disposition of an investment in its territory of an investor of a 
Party or of a non-Party, on compliance with any requirement:  

  
(a) to achieve a given level or percentage of domestic content;   
  
(b) to purchase, use, or accord a preference to goods produced in its territory, or to 

purchase goods from persons in its territory;   
  
(c) to relate in any way the volume or value of imports to the volume or value of 

exports or to the amount of foreign exchange inflows associated with such 
investment; or   

  
(d) to restrict sales of goods or services in its territory that such investment produces 

or supplies by relating such sales in any way to the volume or value of its exports 
or foreign exchange earnings.  

  
3. (a)  Nothing in paragraph 2 shall be construed to prevent a Party from conditioning the 

receipt or continued receipt of an advantage, in connection with an investment in its 
territory of an investor of a Party or of a non-Party, on compliance with a requirement to 
locate production, supply a service, train or employ workers, construct or expand 
particular facilities, or carry out research and development, in its territory.   

  
   (b)  Paragraphs 1(f) and (h) do not apply:  

  
(i) when a Party authorizes use of an intellectual property right in accordance 

with Article 31 of the TRIPS Agreement, or to measures requiring the 
disclosure of proprietary information that fall within the scope of, and are 
consistent with, Article 39 of the TRIPS Agreement; or   

  
(ii) when the requirement is imposed or the commitment or undertaking is 

enforced by a court, administrative tribunal, or competition authority to 
remedy a practice determined after judicial or administrative process to be 
anticompetitive under the Party’s competition laws.13   

  
(c)  Provided that such measures are not applied in an arbitrary or unjustifiable 

manner, and provided that such measures do not constitute a disguised restriction 
on international trade or investment, paragraphs 1(b), (c), (f), and (h), and 2(a) 
and (b), shall not be construed to prevent a Party from adopting or maintaining 
measures, including environmental measures:  

 

13 The Parties recognize that a patent does not necessarily confer market power.  
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(i) necessary to secure compliance with laws and regulations that are not inconsistent 

with this Treaty;   
  

(ii) necessary to protect human, animal, or plant life or health; or   
  

(iii) related to the conservation of living or non-living exhaustible natural resources.  
  

(d) Paragraphs 1(a), (b), and (c), and 2(a) and (b), do not apply to 
qualification requirements for goods or services with respect to export 
promotion and foreign aid programs.  

  
(e) Paragraphs 1(b), (c), (f), (g), and (h), and 2(a) and (b), do not apply to 

government procurement.  
  

(f) Paragraphs 2(a) and (b) do not apply to requirements imposed by an 
importing Party relating to the content of goods necessary to qualify for 
preferential tariffs or preferential quotas.  

  
4. For greater certainty, paragraphs 1 and 2 do not apply to any commitment, undertaking, or 

requirement other than those set out in those paragraphs.   
  
5. This Article does not preclude enforcement of any commitment, undertaking, or 

requirement between private parties, where a Party did not impose or require the 
commitment, undertaking, or requirement.     

  
  
Article 9:  Senior Management and Boards of Directors  
  
1. Neither Party may require that an enterprise of that Party that is a covered investment 
appoint to senior management positions natural persons of any particular nationality.   
  
2. A Party may require that a majority of the board of directors, or any committee thereof, of 
an enterprise of that Party that is a covered investment, be of a particular nationality, or resident 
in the territory of the Party, provided that the requirement does not materially impair the ability 
of the investor to exercise control over its investment.    
  
  
Article 10:  Publication of Laws and Decisions Respecting Investment  
  

1. Each Party shall ensure that its:  
  

(a) laws, regulations, procedures, and administrative rulings of general application; 
and    
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(b) adjudicatory decisions  
  

respecting any matter covered by this Treaty are promptly published or otherwise made publicly 
available.   
  

2. For purposes of this Article, “administrative ruling of general application” means an 
administrative ruling or interpretation that applies to all persons and fact situations that fall 
generally within its ambit and that establishes a norm of conduct but does not include:   

  
(a) a determination or ruling made in an administrative or quasi-judicial proceeding 

that applies to a particular covered investment or investor of the other Party in a 
specific case; or   

  
(b) a ruling that adjudicates with respect to a particular act or practice.   

  
  
Article 11:  Transparency  
  
1. The Parties agree to consult periodically on ways to improve the transparency practices set 

out in this Article, Article 10 and Article 29.  
  
2. Publication  
  
To the extent possible, each Party shall:   

  
(a) publish in advance any measure referred to in Article 10(1)(a) that it proposes to 

adopt; and   
  
(b) provide interested persons and the other Party a reasonable opportunity to 

comment on such proposed measures.   
  
3. With respect to proposed regulations of general application of its central level of government 

respecting any matter covered by this Treaty that are published in accordance with paragraph 
2(a), each Party:   

(a) shall publish the proposed regulations in a single official journal of national 
circulation and shall encourage their distribution through additional outlets;  

(b) should in most cases publish the proposed regulations not less than 60 days before 
the date public comments are due;  

(c) shall include in the publication an explanation of the purpose of and rationale for 
the proposed regulations; and  
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(d) shall, at the time it adopts final regulations, address significant, substantive 
comments received during the comment period and explain substantive revisions 
that it made to the proposed regulations in its official journal or in a prominent 
location on a government Internet site.  

4. With respect to regulations of general application that are adopted by its central level of 
government respecting any matter covered by this Treaty, each Party:   

(a) shall publish the regulations in a single official journal of national circulation and 
shall encourage their distribution through additional outlets; and  

(b) shall include in the publication an explanation of the purpose of and rationale for 
the regulations.  

5. Provision of Information  
  
(a) On request of the other Party, a Party shall promptly provide information and 

respond to questions pertaining to any actual or proposed measure that the 
requesting Party considers might materially affect the operation of this Treaty or 
otherwise substantially affect its interests under this Treaty.   

  
(b) Any request or information under this paragraph shall be provided to the other 

Party through the relevant contact points.    
  

(c) Any information provided under this paragraph shall be without prejudice as to 
whether the measure is consistent with this Treaty.   

  
6. Administrative Proceedings   
  

With a view to administering in a consistent, impartial, and reasonable manner all 
measures referred to in Article 10(1)(a), each Party shall ensure that in its administrative 
proceedings applying such measures to particular covered investments or investors of the other 
Party in specific cases:   

  
(a) wherever possible, covered investments or investors of the other Party that are 

directly affected by a proceeding are provided reasonable notice, in accordance 
with domestic procedures, when a proceeding is initiated, including a description 
of the nature of the proceeding, a statement of the legal authority under which the 
proceeding is initiated, and a general description of any issues in controversy;   
  

(b) such persons are afforded a reasonable opportunity to present facts and arguments 
in support of their positions prior to any final administrative action, when time, 
the nature of the proceeding, and the public interest permit; and   
  

(c) its procedures are in accordance with domestic law.   
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7. Review and Appeal   
  

(a) Each Party shall establish or maintain judicial, quasi-judicial, or administrative 
tribunals or procedures for the purpose of the prompt review and, where 
warranted, correction of final administrative actions regarding matters covered by 
this Treaty.  Such tribunals shall be impartial and independent of the office or 
authority entrusted with administrative enforcement and shall not have any 
substantial interest in the outcome of the matter.   

  
(b) Each Party shall ensure that, in any such tribunals or procedures, the parties to the 

proceeding are provided with the right to:   
  

(i) a reasonable opportunity to support or defend their respective positions; 
and   

  
(ii) a decision based on the evidence and submissions of record or, where 

required by domestic law, the record compiled by the administrative 
authority.   

  
(c) Each Party shall ensure, subject to appeal or further review as provided in its  

domestic law, that such decisions shall be implemented by, and shall govern the 
practice of, the offices or authorities with respect to the administrative action at 
issue.   

  
8. Standards-Setting  
  

(a) Each Party shall allow persons of the other Party to participate in the development 
of standards and technical regulations by its central government bodies.14  Each 
Party shall allow persons of the other Party to participate in the development of 
these measures, and the development of conformity assessment procedures by its 
central government bodies, on terms no less favorable than those it accords to its 
own persons.  

  
(b) Each Party shall recommend that non-governmental standardizing bodies in its 

territory allow persons of the other Party to participate in the development of 
standards by those bodies.  Each Party shall recommend that non-governmental 
standardizing bodies in its territory allow persons of the other Party to participate 
in the development of these standards, and the development of conformity 

 

14 A Party may satisfy this obligation by, for example, providing interested persons a reasonable 
opportunity to provide comments on the measure it proposes to develop and taking those comments into 
account in the development of the measure.  
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assessment procedures by those bodies, on terms no less favorable than those they 
accord to persons of the Party.  

  
(c) Subparagraphs 8(a) and 8(b) do not apply to:  

  
(i) sanitary and phytosanitary measures as defined in Annex A of the World 

Trade Organization (WTO) Agreement on the Application of Sanitary and 
Phytosanitary Measures; or  

  
(ii) purchasing specifications prepared by a governmental body for its 

production or consumption requirements.  
  
(d) For purposes of subparagraphs 8(a) and 8(b), “central government body”, 

“standards”, “technical regulations” and “conformity assessment procedures” 
have the meanings assigned to those terms in Annex 1 of the WTO Agreement on 
Technical Barriers to Trade.  Consistent with Annex 1, the three latter terms do 
not include standards, technical regulations or conformity assessment procedures 
`for the supply of a service.  

  
  
Article 12:  Investment and Environment   
  
1. The Parties recognize that their respective environmental laws and policies, and 
multilateral environmental agreements to which they are both party, play an important role in 
protecting the environment.  
  
2. The Parties recognize that it is inappropriate to encourage investment by weakening or 
reducing the protections afforded in domestic environmental laws. Accordingly, each Party shall 
ensure that it does not waive or otherwise derogate from or offer to waive or otherwise derogate 
from its environmental laws15 in a manner that weakens or reduces the protections afforded in 
those laws, or fail to effectively enforce those laws through a sustained or recurring course of 
action or inaction, as an encouragement for the establishment, acquisition, expansion, or 
retention of an investment in its territory.   
  
3. The Parties recognize that each Party retains the right to exercise discretion with respect to 
regulatory, compliance, investigatory, and prosecutorial matters, and to make decisions regarding 
the allocation of resources to enforcement with respect to other environmental matters 
determined to have higher priorities.  Accordingly, the Parties understand that a Party is in 
compliance with paragraph 2 where a course of action or inaction reflects a reasonable exercise 
of such discretion, or results from a bona fide decision regarding the allocation of resources.  

 

15 Paragraph 2 shall not apply where a Party waives or derogates from an environmental law pursuant to a 
provision in law providing for waivers or derogations.  
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4. For purposes of this Article, “environmental law” means each Party’s statutes or 
regulations,16 or provisions thereof, the primary purpose of which is the protection of the 
environment, or the prevention of a danger to human, animal, or plant life or health, through the:  
  

(a) prevention, abatement, or control of the release, discharge, or emission of 
pollutants or environmental contaminants;  

  
(b) control of environmentally hazardous or toxic chemicals, substances, materials, 

and wastes, and the dissemination of information related thereto; or  
  
(c) protection or conservation of wild flora or fauna, including endangered species, 

their habitat, and specially protected natural areas,  
  

in the Party’s territory, but does not include any statute or regulation, or provision thereof, 
directly related to worker safety or health.  
  
5. Nothing in this Treaty shall be construed to prevent a Party from adopting, maintaining, or 
enforcing any measure otherwise consistent with this Treaty that it considers appropriate to 
ensure that investment activity in its territory is undertaken in a manner sensitive to 
environmental concerns.    
  
6. A Party may make a written request for consultations with the other Party regarding any 
matter arising under this Article.  The other Party shall respond to a request for consultations 
within thirty days of receipt of such request.  Thereafter, the Parties shall consult and endeavor to 
reach a mutually satisfactory resolution.  
  
7. The Parties confirm that each Party may, as appropriate, provide opportunities for public 
participation regarding any matter arising under this Article.  
  
  
Article 13:  Investment and Labor   
  
1. The Parties reaffirm their respective obligations as members of the International Labor 
Organization (“ILO”) and their commitments under the ILO Declaration on Fundamental 
Principles and Rights at Work and its Follow-Up.  
  
2. The Parties recognize that it is inappropriate to encourage investment by weakening or 
reducing the protections afforded in domestic labor laws.  Accordingly, each Party shall ensure 

 

16 For the United States, “statutes or regulations” for the purposes of this Article means an act of the 
United States Congress or regulations promulgated pursuant to an act of the United States Congress that 
is enforceable by action of the central level of government.    
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that it does not waive or otherwise derogate from or offer to waive or otherwise derogate from its 
labor laws where the waiver or derogation would be inconsistent with the labor rights referred to 
in subparagraphs (a) through (e) of paragraph 3, or fail to effectively enforce its labor laws 
through a sustained or recurring course of action or inaction, as an encouragement for the 
establishment, acquisition, expansion, or retention of an investment in its territory.    
  
3. For purposes of this Article, “labor laws” means each Party’s statutes or regulations,17 or 
provisions thereof, that are directly related to the following:   
  

(a) freedom of association;   
  

(b) the effective recognition of the right to collective bargaining;   
  
(c) the elimination of all forms of forced or compulsory labor;   
  
(d) the effective abolition of child labor and a prohibition on the worst forms of child 

labor;   
  
(e) the elimination of discrimination in respect of employment and occupation; and  
  
(f) acceptable conditions of work with respect to minimum wages, hours of work, 

and occupational safety and health.  
  

4. A Party may make a written request for consultations with the other Party regarding any 
matter arising under this Article.  The other Party shall respond to a request for consultations 
within thirty days of receipt of such request.  Thereafter, the Parties shall consult and endeavor to 
reach a mutually satisfactory resolution.  
  
5. The Parties confirm that each Party may, as appropriate, provide opportunities for public 
participation regarding any matter arising under this Article.  
  
  
Article 14:  Non-Conforming Measures  
  
1. Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment], 8 [Performance 

Requirements], and 9 [Senior Management and Boards of Directors] do not apply to:  
  

(a) any existing non-conforming measure that is maintained by a Party at:  
  

 

17 For the United States, “statutes or regulations” for purposes of this Article means an act of the United 
States Congress or regulations promulgated pursuant to an act of the United States Congress that is 
enforceable by action of the central level of government.   
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(i) the central level of government, as set out by that Party in its Schedule to 
Annex I or Annex III,  

  
(ii) a regional level of government, as set out by that Party in its Schedule to 

Annex I or Annex III, or  
  

(iii) a local level of government;  
  

(b) the continuation or prompt renewal of any non-conforming measure referred to in 
subparagraph (a); or  

  
(c) an amendment to any non-conforming measure referred to in subparagraph (a) to 

the extent that the amendment does not decrease the conformity of the measure, as 
it existed immediately before the amendment, with Article 3 [National  
Treatment], 4 [Most-Favored-Nation Treatment], 8 [Performance Requirements], 
or 9 [Senior Management and Boards of Directors].  

  
2. Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment], 8 [Performance  
Requirements], and 9 [Senior Management and Boards of Directors] do not apply to any measure 
that a Party adopts or maintains with respect to sectors, subsectors, or activities, as set out in its 
Schedule to Annex II.  
  
3. Neither Party may, under any measure adopted after the date of entry into force of this Treaty 

and covered by its Schedule to Annex II, require an investor of the other Party, by reason of 
its nationality, to sell or otherwise dispose of an investment existing at the time the measure 
becomes effective.  

  
4. Articles 3 [National Treatment] and 4 [Most-Favored-Nation Treatment] do not apply to any 

measure covered by an exception to, or derogation from, the obligations under Article 3 or 4 
of the TRIPS Agreement, as specifically provided in those Articles and in Article 5 of the 
TRIPS Agreement.  

  
5. Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment], and 9 [Senior 

Management and Boards of Directors] do not apply to:   
    

(a) government procurement; or   
  

(b) subsidies or grants provided by a Party, including government-supported loans, 
guarantees, and insurance.   

  
  
Article 15:  Special Formalities and Information Requirements  
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1. Nothing in Article 3 [National Treatment] shall be construed to prevent a Party from 
adopting or maintaining a measure that prescribes special formalities in connection with covered 
investments, such as a requirement that investors be residents of the Party or that covered 
investments be legally constituted under the laws or regulations of the Party, provided that such 
formalities do not materially impair the protections afforded by a Party to investors of the other 
Party and covered investments pursuant to this Treaty.   
  
2. Notwithstanding Articles 3 [National Treatment] and 4 [Most-Favored-Nation Treatment], 
a Party may require an investor of the other Party or its covered investment to provide 
information concerning that investment solely for informational or statistical purposes.  The 
Party shall protect any confidential business information from any disclosure that would 
prejudice the competitive position of the investor or the covered investment.  Nothing in this 
paragraph shall be construed to prevent a Party from otherwise obtaining or disclosing 
information in connection with the equitable and good faith application of its law.  
  
  
Article 16:  Non-Derogation   
  
This Treaty shall not derogate from any of the following that entitle an investor of a Party or a 
covered investment to treatment more favorable than that accorded by this Treaty:  
  
1. laws or regulations, administrative practices or procedures, or administrative or 

adjudicatory decisions of a Party;  
  
2. international legal obligations of a Party; or  
  
3. obligations assumed by a Party, including those contained in an investment authorization 

or an investment agreement.  
  
  
Article 17:  Denial of Benefits   
  
1. A Party may deny the benefits of this Treaty to an investor of the other Party that is an 
enterprise of such other Party and to investments of that investor if persons of a non-Party own or 
control the enterprise and the denying Party:   
  

(a) does not maintain diplomatic relations with the non-Party; or   
  

(b) adopts or maintains measures with respect to the non-Party or a person of the 
nonParty that prohibit transactions with the enterprise or that would be violated or 
circumvented if the benefits of this Treaty were accorded to the enterprise or to its 
investments.  
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2. A Party may deny the benefits of this Treaty to an investor of the other Party that is an 
enterprise of such other Party and to investments of that investor if the enterprise has no 
substantial business activities in the territory of the other Party and persons of a non-Party, or of 
the denying Party, own or control the enterprise.   
  
  
Article 18:  Essential Security  
  
Nothing in this Treaty shall be construed:  
  
1. to require a Party to furnish or allow access to any information the disclosure of which it 

determines to be contrary to its essential security interests; or   
  
2. to preclude a Party from applying measures that it considers necessary for the fulfillment 

of its obligations with respect to the maintenance or restoration of international peace or 
security, or the protection of its own essential security interests.  

  
  
Article 19:  Disclosure of Information  
  
Nothing in this Treaty shall be construed to require a Party to furnish or allow access to 
confidential information the disclosure of which would impede law enforcement or otherwise be 
contrary to the public interest, or which would prejudice the legitimate commercial interests of 
particular enterprises, public or private.    
  
  
Article 20:  Financial Services  
  
1. Notwithstanding any other provision of this Treaty, a Party shall not be prevented from 

adopting or maintaining measures relating to financial services for prudential reasons, 
including for the protection of investors, depositors, policy holders, or persons to whom a 
fiduciary duty is owed by a financial services supplier, or to ensure the integrity and 
stability of the financial system.18  Where such measures do not conform with the 
provisions of this Treaty, they shall not be used as a means of avoiding the Party’s 
commitments or obligations under this Treaty.  

  
2. (a)  Nothing in this Treaty applies to non-discriminatory measures of general 

application taken by any public entity in pursuit of monetary and related credit policies or 
exchange rate policies.  This paragraph shall not affect a Party’s  

 

18 It is understood that the term “prudential reasons” includes the maintenance of the safety, soundness, 
integrity, or financial responsibility of individual financial institutions, as well as the maintenance of the 
safety and financial and operational integrity of payment and clearing systems. 
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obligations under Article 7 [Transfers] or Article 8 [Performance 
Requirements].19  

  
  (b)  For purposes of this paragraph, “public entity” means a central bank or 

monetary authority of a Party.  
  
3. Where a claimant submits a claim to arbitration under Section B [Investor-State Dispute 

Settlement], and the respondent invokes paragraph 1 or 2 as a defense, the following 
provisions shall apply:  

  
(a) The respondent shall, within 120 days of the date the claim is submitted to 

arbitration under Section B, submit in writing to the competent financial 
authorities20 of both Parties a request for a joint determination on the issue of 
whether and to what extent paragraph 1 or 2 is a valid defense to the claim.  The 
respondent shall promptly provide the tribunal, if constituted, a copy of such 
request.  The arbitration may proceed with respect to the claim only as provided 
in subparagraph (d).  

  
(b) The competent financial authorities of both Parties shall make themselves 

available for consultations with each other and shall attempt in good faith to make 
a determination as described in subparagraph (a).  Any such determination shall 
be transmitted promptly to the disputing parties and, if constituted, to the tribunal.  
The determination shall be binding on the tribunal.  

  
(c) If the competent financial authorities of both Parties, within 120 days of the date 

by which they have both received the respondent’s written request for a joint 
determination under subparagraph (a), have not made a determination as 
described in that subparagraph, the tribunal shall decide the issue or issues left 
unresolved by the competent financial authorities.  The provisions of Section B 
shall apply, except as modified by this subparagraph.   

  
(i) In the appointment of all arbitrators not yet appointed to the tribunal, each 

disputing party shall take appropriate steps to ensure that the tribunal has 
expertise or experience in financial services law or practice.  The expertise 
of particular candidates with respect to the particular sector of financial 

 

19 For greater certainty, measures of general application taken in pursuit of monetary and related credit 
policies or exchange rate policies do not include measures that expressly nullify or amend contractual 
provisions that specify the currency of denomination or the rate of exchange of currencies.  

20 For purposes of this Article, “competent financial authorities” means, for the United States, the  
Department of the Treasury for banking and other financial services, and the Office of the United States 
Trade Representative, in coordination with the Department of Commerce and other agencies, for 
insurance; and for [Country], [      ].    
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services in which the dispute arises shall be taken into account in the 
appointment of the presiding arbitrator.     

  
(ii) If, before the respondent submits the request for a joint determination in 

conformance with subparagraph (a), the presiding arbitrator has been 
appointed pursuant to Article 27(3), such arbitrator shall be replaced on 
the request of either disputing party and the tribunal shall be reconstituted 
consistent with subparagraph (c)(i).  If, within 30 days of the date the 
arbitration proceedings are resumed under subparagraph (d), the disputing 
parties have not agreed on the appointment of a new presiding arbitrator, 
the Secretary-General, on the request of a disputing party, shall appoint 
the presiding arbitrator consistent with subparagraph (c)(i).  

  
(iii) The tribunal shall draw no inference regarding the application of 

paragraph 1 or 2 from the fact that the competent financial authorities have 
not made a determination as described in subparagraph (a).  

  
(iv) The non-disputing Party may make oral and written submissions to the 

tribunal regarding the issue of whether and to what extent paragraph 1 or 2 
is a valid defense to the claim.  Unless it makes such a submission, the 
non-disputing Party shall be presumed, for purposes of the arbitration, to 
take a position on paragraph 1 or 2 not inconsistent with that of the 
respondent.  

  
(d) The arbitration referred to in subparagraph (a) may proceed with respect to the 

claim:  
  

(i) 10 days after the date the competent financial authorities’ joint 
determination has been received by both the disputing parties and, if 
constituted, the tribunal; or   

  
(ii) 10 days after the expiration of the 120-day period provided to the 

competent financial authorities in subparagraph (c).  
  

(e) On the request of the respondent made within 30 days after the expiration of the 
120-day period for a joint determination referred to in subparagraph (c), or, if the 
tribunal has not been constituted as of the expiration of the 120-day period, within 
30 days after the tribunal is constituted, the tribunal shall address and decide the 
issue or issues left unresolved by the competent financial authorities as referred to  
in subparagraph (c) prior to deciding the merits of the claim for which paragraph 
1 or 2 has been invoked by the respondent as a defense.  Failure of the respondent 
to make such a request is without prejudice to the right of the respondent to 
invoke paragraph 1 or 2 as a defense at any appropriate phase of the arbitration.  
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4. Where a dispute arises under Section C and the competent financial authorities of one 
Party provide written notice to the competent financial authorities of the other Party that 
the dispute involves financial services, Section C shall apply except as modified by this 
paragraph and paragraph 5.  

  
(a) The competent financial authorities of both Parties shall make themselves 

available for consultations with each other regarding the dispute, and shall have 
180 days from the date such notice is received to transmit a report on their 
consultations to the Parties.  A Party may submit the dispute to arbitration under 
Section C only after the expiration of that 180-day period.  

  
(b) Either Party may make any such report available to a tribunal constituted under 

Section C to decide the dispute referred to in this paragraph or a similar dispute, 
or to a tribunal constituted under Section B to decide a claim arising out of the 
same events or circumstances that gave rise to the dispute under Section C.  

  
5. Where a Party submits a dispute involving financial services to arbitration under Section 

C in conformance with paragraph 4, and on the request of either Party within 30 days of 
the date the dispute is submitted to arbitration, each Party shall, in the appointment of all 
arbitrators not yet appointed, take appropriate steps to ensure that the tribunal has 
expertise or experience in financial services law or practice.  The expertise of particular 
candidates with respect to financial services shall be taken into account in the 
appointment of the presiding arbitrator.  

  
6. Notwithstanding Article 11(2)-(4) [Transparency – Publication], each Party, to the extent 

practicable,  
  

(a) shall publish in advance any regulations of general application relating to 
financial services that it proposes to adopt and the purpose of the regulation;  

  
(b) shall provide interested persons and the other Party a reasonable opportunity to 

comment on such proposed regulations; and  
  

(c) should at the time it adopts final regulations, address in writing significant 
substantive comments received from interested persons with respect to the 
proposed regulations.  

  
7. The terms “financial service” or “financial services” shall have the same meaning as in 

subparagraph 5(a) of the Annex on Financial Services of the GATS.  
  
8. For greater certainty, nothing in this Treaty shall be construed to prevent the adoption or 

enforcement by a party of measures relating to investors of the other Party, or covered 
investments, in financial institutions that are necessary to secure compliance with laws or 
regulations that are not inconsistent with this Treaty, including those related to the 
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prevention of deceptive and fraudulent practices or that deal with the effects of a default 
on financial services contracts, subject to the requirement that such measures are not 
applied in a manner which would constitute a means of arbitrary or unjustifiable 
discrimination between countries where like conditions prevail, or a disguised restriction 
on investment in financial institutions.  

  
  
Article 21:  Taxation  
  
1. Except as provided in this Article, nothing in Section A shall impose obligations with 
respect to taxation measures.  
  
2. Article 6 [Expropriation] shall apply to all taxation measures, except that a claimant that 
asserts that a taxation measure involves an expropriation may submit a claim to arbitration under 
Section B only if:  
  

(a) the claimant has first referred to the competent tax authorities21 of both Parties in 
writing the issue of whether that taxation measure involves an expropriation; and   

  
(b) within 180 days after the date of such referral, the competent tax authorities of 

both Parties fail to agree that the taxation measure is not an expropriation.  
  
3. Subject to paragraph 4, Article 8 [Performance Requirements] (2) through (4) shall apply 
to all taxation measures.  
  
4. Nothing in this Treaty shall affect the rights and obligations of either Party under any tax 
convention.  In the event of any inconsistency between this Treaty and any such convention, that 
convention shall prevail to the extent of the inconsistency.  In the case of a tax convention 
between the Parties, the competent authorities under that convention shall have sole 
responsibility for determining whether any inconsistency exists between this Treaty and that 
convention.  
  
  
Article 22:  Entry into Force, Duration, and Termination  
  

 

21 For the purposes of this Article, the “competent tax authorities” means:   

(a)  for the United States, the Assistant Secretary of the Treasury (Tax Policy), Department of 
the Treasury; and  

   (b)  for [Country], [      ].  
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1. This Treaty shall enter into force thirty days after the date the Parties exchange 
instruments of ratification.  It shall remain in force for a period of ten years and shall continue in 
force thereafter unless terminated in accordance with paragraph 2.  
2. A Party may terminate this Treaty at the end of the initial ten-year period or at any time 
thereafter by giving one year’s written notice to the other Party.  
  
3. For ten years from the date of termination, all other Articles shall continue to apply to 
covered investments established or acquired prior to the date of termination, except insofar as 
those Articles extend to the establishment or acquisition of covered investments.  

  
  
  

SECTION B  
  
  
Article 23:  Consultation and Negotiation  
  
In the event of an investment dispute, the claimant and the respondent should initially seek to 
resolve the dispute through consultation and negotiation, which may include the use of 
nonbinding, third-party procedures.  
  
  
Article 24:  Submission of a Claim to Arbitration  
  
1. In the event that a disputing party considers that an investment dispute cannot be settled by 
consultation and negotiation:   
  

(a) the claimant, on its own behalf, may submit to arbitration under this Section a 
claim   

  
(i) that the respondent has breached   

  
(A) an obligation under Articles 3 through 10,    
   
(B) an investment authorization, or   

  
(C) an investment agreement;    
  

and  
  

(ii) that the claimant has incurred loss or damage by reason of, or arising out 
of, that breach; and  
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(b) the claimant, on behalf of an enterprise of the respondent that is a juridical person 
that the claimant owns or controls directly or indirectly, may submit to arbitration 
under this Section a claim   

  
(i) that the respondent has breached   

(A) an obligation under Articles 3 through 10,    
   
(B) an investment authorization, or   

  
(C) an investment agreement;    

 and  
  

(ii) that the enterprise has incurred loss or damage by reason of, or arising out 
of, that breach,  

  
provided that a claimant may submit pursuant to subparagraph (a)(i)(C) or (b)(i)(C) a claim for 
breach of an investment agreement only if the subject matter of the claim and the claimed 
damages directly relate to the covered investment that was established or acquired, or sought to 
be established or acquired, in reliance on the relevant investment agreement.  
  
2. At least 90 days before submitting any claim to arbitration under this Section, a claimant 
shall deliver to the respondent a written notice of its intention to submit the claim to arbitration 
(“notice of intent”).  The notice shall specify:     
  

(a) the name and address of the claimant and, where a claim is submitted on behalf of 
an enterprise, the name, address, and place of incorporation of the enterprise;   

  
(b) for each claim, the provision of this Treaty, investment authorization, or 

investment agreement alleged to have been breached and any other relevant 
provisions;  

  
(c) the legal and factual basis for each claim; and   

  
(d) the relief sought and the approximate amount of damages claimed.   

  
3. Provided that six months have elapsed since the events giving rise to the claim, a claimant 
may submit a claim referred to in paragraph 1:  
  

(a) under the ICSID Convention and the ICSID Rules of Procedure for Arbitration 
Proceedings, provided that both the respondent and the non-disputing Party are 
parties to the ICSID Convention;  

   
(b) under the ICSID Additional Facility Rules, provided that either the respondent or 

the non-disputing Party is a party to the ICSID Convention;  
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(c) under the UNCITRAL Arbitration Rules; or  
  
(d) if the claimant and respondent agree, to any other arbitration institution or under 

any other arbitration rules.  
4. A claim shall be deemed submitted to arbitration under this Section when the claimant’s 
notice of or request for arbitration (“notice of arbitration”):   
  

(a) referred to in paragraph 1 of Article 36 of the ICSID Convention is received by 
the Secretary-General;   

  
(b) referred to in Article 2 of Schedule C of the ICSID Additional Facility Rules is 

received by the Secretary-General;    
  

(c) referred to in Article 3 of the UNCITRAL Arbitration Rules, together with the 
statement of claim referred to in Article 20 of the UNCITRAL Arbitration Rules, 
are received by the respondent; or  

  
(d) referred to under any arbitral institution or arbitral rules selected under paragraph 

3(d) is received by the respondent.  
  
A claim asserted by the claimant for the first time after such notice of arbitration is submitted 
shall be deemed submitted to arbitration under this Section on the date of its receipt under the 
applicable arbitral rules.  
  
5. The arbitration rules applicable under paragraph 3, and in effect on the date the claim or 

claims were submitted to arbitration under this Section, shall govern the arbitration except to 
the extent modified by this Treaty.   

  
6. The claimant shall provide with the notice of arbitration:  
  

(a) the name of the arbitrator that the claimant appoints; or  
  

(b) the claimant’s written consent for the Secretary-General to appoint that arbitrator.  
  
  
Article 25:  Consent of Each Party to Arbitration  
  
1. Each Party consents to the submission of a claim to arbitration under this Section in 
accordance with this Treaty.  
  
2. The consent under paragraph 1 and the submission of a claim to arbitration under this 
Section shall satisfy the requirements of:  
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(a) Chapter II of the ICSID Convention (Jurisdiction of the Centre) and the ICSID 
Additional Facility Rules for written consent of the parties to the dispute; [and]   

  
(b) Article II of the New York Convention for an “agreement in writing[.”] [;” and  

  
(c) Article I of the Inter-American Convention for an “agreement.”]    

  
Article 26:  Conditions and Limitations on Consent of Each Party  
  
1. No claim may be submitted to arbitration under this Section if more than three years have 

elapsed from the date on which the claimant first acquired, or should have first acquired, 
knowledge of the breach alleged under Article 24(1) and knowledge that the claimant (for 
claims brought under Article 24(1)(a)) or the enterprise (for claims brought under Article 
24(1)(b)) has incurred loss or damage.  

  
2. No claim may be submitted to arbitration under this Section unless:  

  
(a) the claimant consents in writing to arbitration in accordance with the procedures 

set out in this Treaty; and  
  

(b) the notice of arbitration is accompanied,  
  

(i) for claims submitted to arbitration under Article 24(1)(a), by the 
claimant’s written waiver, and   

  
(ii) for claims submitted to arbitration under Article 24(1)(b), by the 

claimant’s and the enterprise’s written waivers  
  

of any right to initiate or continue before any administrative tribunal or court 
under the law of either Party, or other dispute settlement procedures, any 
proceeding with respect to any measure alleged to constitute a breach referred to 
in Article 24.  

  
3. Notwithstanding paragraph 2(b), the claimant (for claims brought under Article 24(1)(a)) and 

the claimant or the enterprise (for claims brought under Article 24(1)(b)) may initiate or 
continue an action that seeks interim injunctive relief and does not involve the payment of 
monetary damages before a judicial or administrative tribunal of the respondent, provided that 
the action is brought for the sole purpose of preserving the claimant’s or the enterprise’s rights 
and interests during the pendency of the arbitration.   

  
  
Article 27:  Selection of Arbitrators  
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1. Unless the disputing parties otherwise agree, the tribunal shall comprise three arbitrators, 
one arbitrator appointed by each of the disputing parties and the third, who shall be the presiding 
arbitrator, appointed by agreement of the disputing parties.   
  
2. The Secretary-General shall serve as appointing authority for an arbitration under this 
Section.   
  
3. Subject to Article 20(3), if a tribunal has not been constituted within 75 days from the date 
that a claim is submitted to arbitration under this Section, the Secretary-General, on the request 
of a disputing party, shall appoint, in his or her discretion, the arbitrator or arbitrators not yet 
appointed.  
  
4. For purposes of Article 39 of the ICSID Convention and Article 7 of Schedule C to the 
ICSID Additional Facility Rules, and without prejudice to an objection to an arbitrator on a 
ground other than nationality:   
  

(a) the respondent agrees to the appointment of each individual member of a tribunal 
established under the ICSID Convention or the ICSID Additional Facility Rules;   

  
(b) a claimant referred to in Article 24(1)(a) may submit a claim to arbitration under 

this Section, or continue a claim, under the ICSID Convention or the ICSID 
Additional Facility Rules, only on condition that the claimant agrees in writing to 
the appointment of each individual member of the tribunal; and   

  
(c) a claimant referred to in Article 24(1)(b) may submit a claim to arbitration under 

this Section, or continue a claim, under the ICSID Convention or the ICSID 
Additional Facility Rules, only on condition that the claimant and the enterprise 
agree in writing to the appointment of each individual member of the tribunal.   

  
  
Article 28:  Conduct of the Arbitration  
  
1. The disputing parties may agree on the legal place of any arbitration under the arbitral 

rules applicable under Article 24(3).  If the disputing parties fail to reach agreement, the 
tribunal shall determine the place in accordance with the applicable arbitral rules, 
provided that the place shall be in the territory of a State that is a party to the New York 
Convention.        

  
2. The non-disputing Party may make oral and written submissions to the tribunal regarding 

the interpretation of this Treaty.  
  
3. The tribunal shall have the authority to accept and consider amicus curiae submissions 

from a person or entity that is not a disputing party.  
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4. Without prejudice to a tribunal’s authority to address other objections as a preliminary 
question, a tribunal shall address and decide as a preliminary question any objection by 
the respondent that, as a matter of law, a claim submitted is not a claim for which an 
award in favor of the claimant may be made under Article 34.   
  
(a) Such objection shall be submitted to the tribunal as soon as possible after the 

tribunal is constituted, and in no event later than the date the tribunal fixes for the 
respondent to submit its counter-memorial (or, in the case of an amendment to the 
notice of arbitration, the date the tribunal fixes for the respondent to submit its 
response to the amendment).    
  

(b) On receipt of an objection under this paragraph, the tribunal shall suspend any 
proceedings on the merits, establish a schedule for considering the objection 
consistent with any schedule it has established for considering any other 
preliminary question, and issue a decision or award on the objection, stating the 
grounds therefor.   

  
(c) In deciding an objection under this paragraph, the tribunal shall assume to be true 

claimant’s factual allegations in support of any claim in the notice of arbitration  
(or any amendment thereof) and, in disputes brought under the UNCITRAL 
Arbitration Rules, the statement of claim referred to in Article 20 of the  
UNCITRAL Arbitration Rules.  The tribunal may also consider any relevant facts 
not in dispute.  

  
(d) The respondent does not waive any objection as to competence or any argument 

on the merits merely because the respondent did or did not raise an objection 
under this paragraph or make use of the expedited procedure set out in paragraph 
5.  

  
5. In the event that the respondent so requests within 45 days after the tribunal is 

constituted, the tribunal shall decide on an expedited basis an objection under paragraph 4 
and any objection that the dispute is not within the tribunal’s competence.  The tribunal 
shall suspend any proceedings on the merits and issue a decision or award on the 
objection(s), stating the grounds therefor, no later than 150 days after the date of the 
request.  However, if a disputing party requests a hearing, the tribunal may take an 
additional 30 days to issue the decision or award.  Regardless of whether a hearing is 
requested, a tribunal may, on a showing of extraordinary cause, delay issuing its decision 
or award by an additional brief period, which may not exceed 30 days.  

  
6. When it decides a respondent’s objection under paragraph 4 or 5, the tribunal may, if 

warranted, award to the prevailing disputing party reasonable costs and attorney’s fees 
incurred in submitting or opposing the objection.  In determining whether such an award 
is warranted, the tribunal shall consider whether either the claimant’s claim or the 
respondent’s objection was frivolous, and shall provide the disputing parties a reasonable 
opportunity to comment.  
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7. A respondent may not assert as a defense, counterclaim, right of set-off, or for any other 

reason that the claimant has received or will receive indemnification or other 
compensation for all or part of the alleged damages pursuant to an insurance or guarantee 
contract.  

  
8. A tribunal may order an interim measure of protection to preserve the rights of a 

disputing party, or to ensure that the tribunal’s jurisdiction is made fully effective, 
including an order to preserve evidence in the possession or control of a disputing party 
or to protect the tribunal’s jurisdiction.  A tribunal may not order attachment or enjoin the 
application of a measure alleged to constitute a breach referred to in Article 24.  For 
purposes of this paragraph, an order includes a recommendation.  

  
9. (a)  In any arbitration conducted under this Section, at the request of a disputing party, 

a tribunal shall, before issuing a decision or award on liability, transmit its proposed 
decision or award to the disputing parties and to the non-disputing Party.  Within 60 days 
after the tribunal transmits its proposed decision or award, the disputing parties may 
submit written comments to the tribunal concerning any aspect of its proposed decision or 
award.  The tribunal shall consider any such comments and issue its decision or award not 
later than 45 days after the expiration of the 60-day comment period.  

  
(b)  Subparagraph (a) shall not apply in any arbitration conducted pursuant to this 

Section for which an appeal has been made available pursuant to paragraph 10.  
  
10. In the event that an appellate mechanism for reviewing awards rendered by investor-State 

dispute settlement tribunals is developed in the future under other institutional 
arrangements, the Parties shall consider whether awards rendered under Article 34 should 
be subject to that appellate mechanism.  The Parties shall strive to ensure that any such 
appellate mechanism they consider adopting provides for transparency of proceedings 
similar to the transparency provisions established in Article 29.   

  
  
Article 29:  Transparency of Arbitral Proceedings  
  
1. Subject to paragraphs 2 and 4, the respondent shall, after receiving the following 
documents, promptly transmit them to the non-disputing Party and make them available to the 
public:  
  

(a) the notice of intent;  
  
(b) the notice of arbitration;      
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(c) pleadings, memorials, and briefs submitted to the tribunal by a disputing party and 
any written submissions submitted pursuant to Article 28(2) [Non-Disputing Party 
submissions] and (3) [Amicus Submissions] and Article 33 [Consolidation];  

  
(d) minutes or transcripts of hearings of the tribunal, where available; and   
  
(e) orders, awards, and decisions of the tribunal.   

  
2. The tribunal shall conduct hearings open to the public and shall determine, in consultation 
with the disputing parties, the appropriate logistical arrangements.  However, any disputing party 
that intends to use information designated as protected information in a hearing shall so advise 
the tribunal.  The tribunal shall make appropriate arrangements to protect the information from 
disclosure.  
  
3. Nothing in this Section requires a respondent to disclose protected information or to 
furnish or allow access to information that it may withhold in accordance with Article 18 
[Essential Security Article] or Article 19 [Disclosure of Information Article].  
  
4. Any protected information that is submitted to the tribunal shall be protected from 
disclosure in accordance with the following procedures:  
  

(a) Subject to subparagraph (d), neither the disputing parties nor the tribunal shall 
disclose to the non-disputing Party or to the public any protected information 
where the disputing party that provided the information clearly designates it in 
accordance with subparagraph (b);  

  
(b) Any disputing party claiming that certain information constitutes protected 

information shall clearly designate the information at the time it is submitted to 
the tribunal;  

  
(c) A disputing party shall, at the time it submits a document containing information 

claimed to be protected information, submit a redacted version of the document 
that does not contain the information.  Only the redacted version shall be provided 
to the non-disputing Party and made public in accordance with paragraph 1; and    

  
(d) The tribunal shall decide any objection regarding the designation of information 

claimed to be protected information.  If the tribunal determines that such 
information was not properly designated, the disputing party that submitted the 
information may (i) withdraw all or part of its submission containing such 
information, or (ii) agree to resubmit complete and redacted documents with 
corrected designations in accordance with the tribunal’s determination and 
subparagraph (c).  In either case, the other disputing party shall, whenever 
necessary, resubmit complete and redacted documents which either remove the 
information withdrawn under (i) by the disputing party that first submitted the 
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information or redesignate the information consistent with the designation under 
(ii) of the disputing party that first submitted the information.     

  
5. Nothing in this Section requires a respondent to withhold from the public information 
required to be disclosed by its laws.  
  
  
Article 30:  Governing Law  
     
1. Subject to paragraph 3, when a claim is submitted under Article 24(1)(a)(i)(A) or Article 
24(1)(b)(i)(A), the tribunal shall decide the issues in dispute in accordance with this Treaty and 
applicable rules of international law.  
  
2. Subject to paragraph 3 and the other terms of this Section, when a claim is submitted under 
Article 24(1)(a)(i)(B) or (C), or Article 24(1)(b)(i)(B) or (C), the tribunal shall apply:  
  

(a) the rules of law specified in the pertinent investment authorization or investment 
agreement, or as the disputing parties may otherwise agree; or  

  
(b) if the rules of law have not been specified or otherwise agreed:  

  
(i) the law of the respondent, including its rules on the conflict of laws;22 and  

  
(ii) such rules of international law as may be applicable.  

  
3. A joint decision of the Parties, each acting through its representative designated for 
purposes of this Article, declaring their interpretation of a provision of this Treaty shall be 
binding on a tribunal, and any decision or award issued by a tribunal must be consistent with that 
joint decision.   
  
  
Article 31:  Interpretation of Annexes  
  
1. Where a respondent asserts as a defense that the measure alleged to be a breach is within 
the scope of an entry set out in Annex I, II, or III, the tribunal shall, on request of the respondent, 
request the interpretation of the Parties on the issue.  The Parties shall submit in writing any joint 
decision declaring their interpretation to the tribunal within 90 days of delivery of the request.    
  
2. A joint decision issued under paragraph 1 by the Parties, each acting through its 
representative designated for purposes of this Article, shall be binding on the tribunal, and any 

 

22 The “law of the respondent” means the law that a domestic court or tribunal of proper jurisdiction 
would apply in the same case.  
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decision or award issued by the tribunal must be consistent with that joint decision.  If the Parties 
fail to issue such a decision within 90 days, the tribunal shall decide the issue.  
  
  
Article 32:  Expert Reports  
  
Without prejudice to the appointment of other kinds of experts where authorized by the 
applicable arbitration rules, a tribunal, at the request of a disputing party or, unless the disputing 
parties disapprove, on its own initiative, may appoint one or more experts to report to it in 
writing on any factual issue concerning environmental, health, safety, or other scientific matters 
raised by a disputing party in a proceeding, subject to such terms and conditions as the disputing 
parties may agree.  
  
  
Article 33:  Consolidation  
  
1. Where two or more claims have been submitted separately to arbitration under Article 
24(1) and the claims have a question of law or fact in common and arise out of the same events 
or circumstances, any disputing party may seek a consolidation order in accordance with the 
agreement of all the disputing parties sought to be covered by the order or the terms of 
paragraphs 2 through 10.  
  
2. A disputing party that seeks a consolidation order under this Article shall deliver, in 
writing, a request to the Secretary-General and to all the disputing parties sought to be covered 
by the order and shall specify in the request:  
  

(a) the names and addresses of all the disputing parties sought to be covered by the 
order;  

  
(b) the nature of the order sought; and  

  
(c) the grounds on which the order is sought.  

  
3. Unless the Secretary-General finds within 30 days after receiving a request under 
paragraph 2 that the request is manifestly unfounded, a tribunal shall be established under this 
Article.  
  
4. Unless all the disputing parties sought to be covered by the order otherwise agree, a 
tribunal established under this Article shall comprise three arbitrators:   
  

(a) one arbitrator appointed by agreement of the claimants;    
  

(b) one arbitrator appointed by the respondent; and   
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(c) the presiding arbitrator appointed by the Secretary-General, provided, however, 
that the presiding arbitrator shall not be a national of either Party.  

  
5. If, within 60 days after the Secretary-General receives a request made under paragraph 2, 
the respondent fails or the claimants fail to appoint an arbitrator in accordance with paragraph 4, 
the Secretary-General, on the request of any disputing party sought to be covered by the order, 
shall appoint the arbitrator or arbitrators not yet appointed.  If the respondent fails to appoint an 
arbitrator, the Secretary-General shall appoint a national of the disputing Party, and if the 
claimants fail to appoint an arbitrator, the Secretary-General shall appoint a national of the 
nondisputing Party.  

  
6. Where a tribunal established under this Article is satisfied that two or more claims that 
have been submitted to arbitration under Article 24(1) have a question of law or fact in common, 
and arise out of the same events or circumstances, the tribunal may, in the interest of fair and 
efficient resolution of the claims, and after hearing the disputing parties, by order:  
  

(a) assume jurisdiction over, and hear and determine together, all or part of the 
claims;   

  
(b) assume jurisdiction over, and hear and determine one or more of the claims, the 

determination of which it believes would assist in the resolution of the others; or  
  
(c) instruct a tribunal previously established under Article 27 [Selection of 

Arbitrators] to assume jurisdiction over, and hear and determine together, all or 
part of the claims, provided that  

  
(i) that tribunal, at the request of any claimant not previously a disputing  

party before that tribunal, shall be reconstituted with its original members, 
except that the arbitrator for the claimants shall be appointed pursuant to 
paragraphs 4(a) and 5; and  

  
(ii) that tribunal shall decide whether any prior hearing shall be repeated.  

  
7. Where a tribunal has been established under this Article, a claimant that has submitted a 
claim to arbitration under Article 24(1) and that has not been named in a request made under 
paragraph 2 may make a written request to the tribunal that it be included in any order made 
under paragraph 6, and shall specify in the request:  
  

(a) the name and address of the claimant;  
  

(b) the nature of the order sought; and  
  

(c) the grounds on which the order is sought.  
  



   - 38 - 

The claimant shall deliver a copy of its request to the Secretary-General.  
  
8. A tribunal established under this Article shall conduct its proceedings in accordance with 
the UNCITRAL Arbitration Rules, except as modified by this Section.  
  
9. A tribunal established under Article 27 [Selection of Arbitrators] shall not have 
jurisdiction to decide a claim, or a part of a claim, over which a tribunal established or instructed 
under this Article has assumed jurisdiction.  
  
10. On application of a disputing party, a tribunal established under this Article, pending its 
decision under paragraph 6, may order that the proceedings of a tribunal established under 
Article 27 [Selection of Arbitrators] be stayed, unless the latter tribunal has already adjourned its 
proceedings.  
  
  
Article 34:  Awards  
  
1.  Where a tribunal makes a final award against a respondent, the tribunal may award, separately 
or in combination, only:  
  

(a) monetary damages and any applicable interest; and  
  

(b) restitution of property, in which case the award shall provide that the respondent may 
pay monetary damages and any applicable interest in lieu of restitution.  

  
A tribunal may also award costs and attorney’s fees in accordance with this Treaty and the 
applicable arbitration rules.  

  
2. Subject to paragraph 1, where a claim is submitted to arbitration under Article 24(1)(b):   
  

(a) an award of restitution of property shall provide that restitution be made to the 
enterprise;   

  
(b) an award of monetary damages and any applicable interest shall provide that the 

sum be paid to the enterprise; and   
  

(c) the award shall provide that it is made without prejudice to any right that any 
person may have in the relief under applicable domestic law.  

  
3. A tribunal may not award punitive damages.   
  
4. An award made by a tribunal shall have no binding force except between the disputing parties 

and in respect of the particular case.   
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5. Subject to paragraph 6 and the applicable review procedure for an interim award, a disputing 
party shall abide by and comply with an award without delay.  

  
6. A disputing party may not seek enforcement of a final award until:   
  

(a) in the case of a final award made under the ICSID Convention,   
  

(i) 120 days have elapsed from the date the award was rendered and no 
disputing party has requested revision or annulment of the award; or   

  
(ii) revision or annulment proceedings have been completed; and  

  
(b) in the case of a final award under the ICSID Additional Facility Rules, the 

UNCITRAL Arbitration Rules, or the rules selected pursuant to Article 24(3)(d),  
  
(i) 90 days have elapsed from the date the award was rendered and no 

disputing party has commenced a proceeding to revise, set aside, or annul 
the award; or   

  
(ii) a court has dismissed or allowed an application to revise, set aside, or 

annul the award and there is no further appeal.   
  
7. Each Party shall provide for the enforcement of an award in its territory.  
  
8. If the respondent fails to abide by or comply with a final award, on delivery of a request by 

the non-disputing Party, a tribunal shall be established under Article 37 [State-State Dispute 
Settlement].  Without prejudice to other remedies available under applicable rules of 
international law, the requesting Party may seek in such proceedings:   

  
(a) a determination that the failure to abide by or comply with the final award is 

inconsistent with the obligations of this Treaty; and   
  

(b) a recommendation that the respondent abide by or comply with the final award.   
  
9. A disputing party may seek enforcement of an arbitration award under the ICSID 
Convention or the New York Convention [or the Inter-American Convention] regardless of 
whether proceedings have been taken under paragraph 8.   
  
10. A claim that is submitted to arbitration under this Section shall be considered to arise out 
of a commercial relationship or transaction for purposes of Article I of the New York Convention 
[and Article I of the Inter-American Convention].   
  
  
Article 35:  Annexes and Footnotes  
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The Annexes and footnotes shall form an integral part of this Treaty.   
  
  
Article 36:  Service of Documents  
  
Delivery of notice and other documents on a Party shall be made to the place named for that 
Party in Annex C.  
  

  
SECTION C  

  
  
Article 37:  State-State Dispute Settlement  
  
1. Subject to paragraph 5, any dispute between the Parties concerning the interpretation or 

application of this Treaty, that is not resolved through consultations or other diplomatic 
channels, shall be submitted on the request of either Party to arbitration for a binding decision 
or award by a tribunal in accordance with applicable rules of international law.  In the absence 
of an agreement by the Parties to the contrary, the UNCITRAL Arbitration Rules shall 
govern, except as modified by the Parties or this Treaty.  

  
2. Unless the Parties otherwise agree, the tribunal shall comprise three arbitrators, one arbitrator 

appointed by each Party and the third, who shall be the presiding arbitrator, appointed by 
agreement of the Parties.  If a tribunal has not been constituted within 75 days from the date 
that a claim is submitted to arbitration under this Section, the Secretary-General, on the 
request of either Party, shall appoint, in his or her discretion, the arbitrator or arbitrators not 
yet appointed.    

  
3. Expenses incurred by the arbitrators, and other costs of the proceedings, shall be paid for 

equally by the Parties.  However, the tribunal may, in its discretion, direct that a higher 
proportion of the costs be paid by one of the Parties.  

  
4. Articles 28(3) [Amicus Curiae Submissions], 29 [Investor-State Transparency], 30(1) and (3) 

[Governing Law], and 31 [Interpretation of Annexes] shall apply mutatis mutandis to 
arbitrations under this Article.       

  
5. Paragraphs 1 through 4 shall not apply to a matter arising under Article 12 or Article 13.   
  
  
  
IN WITNESS WHEREOF, the respective plenipotentiaries have signed this Treaty.  
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DONE in duplicate at [city] this [number] day of [month, year], in the English and 

[foreign] languages, each text being equally authentic.  
  
  
  
   
FOR THE GOVERNMENT OF                    FOR THE GOVERNMENT OF THE 
UNITED STATES OF AMERICA:    [Country]:   
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Annex A  
  

Customary International Law  
  

The Parties confirm their shared understanding that “customary international law” 
generally and as specifically referenced in Article 5 [Minimum Standard of Treatment] and 
Annex B [Expropriation] results from a general and consistent practice of States that they follow 
from a sense of legal obligation.  With regard to Article 5 [Minimum Standard of Treatment], the 
customary international law minimum standard of treatment of aliens refers to all customary 
international law principles that protect the economic rights and interests of aliens.  
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Annex B  
  

Expropriation  
  
The Parties confirm their shared understanding that:  

  
1. Article 6 [Expropriation and Compensation](1) is intended to reflect customary 
international law concerning the obligation of States with respect to expropriation.  

  
2. An action or a series of actions by a Party cannot constitute an expropriation unless it 
interferes with a tangible or intangible property right or property interest in an investment.    

  
3. Article 6 [Expropriation and Compensation](1) addresses two situations.  The first is direct 
expropriation, where an investment is nationalized or otherwise directly expropriated through 
formal transfer of title or outright seizure.  

  
4. The second situation addressed by Article 6 [Expropriation and Compensation](1) is 
indirect expropriation, where an action or series of actions by a Party has an effect equivalent to 
direct expropriation without formal transfer of title or outright seizure.  
  

(a) The determination of whether an action or series of actions by a Party, in a 
specific fact situation, constitutes an indirect expropriation, requires a case-
bycase, fact-based inquiry that considers, among other factors:  

  
(i) the economic impact of the government action, although the fact that an 

action or series of actions by a Party has an adverse effect on the economic 
value of an investment, standing alone, does not establish that an indirect 
expropriation has occurred;  

  
(ii) the extent to which the government action interferes with distinct, 

reasonable investment-backed expectations; and  
  

(iii) the character of the government action.  
  
(b) Except in rare circumstances, non-discriminatory regulatory actions by a Party 

that are designed and applied to protect legitimate public welfare objectives, such 
as public health, safety, and the environment, do not constitute indirect 
expropriations.  

  
Annex C  

  
Service of Documents on a Party  
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United States  

  
Notices and other documents shall be served on the United States by delivery to:  
  

Executive Director (L/EX)  
Office of the Legal Adviser  
Department of State  
Washington, D.C.  20520  
United States of America  
  
  
  

[Country]  
  
Notices and other documents shall be served on [Country] by delivery to:  
  

   [insert place of delivery of notices and other documents for [Country]]  
  

  
  


