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State Structure and Law
m the Third Reich

Ot Kerelhetmer

THE RULE CHF LAW AND JUDICIAL INDEPENDENCE

To what extent traditional views of the rule of law are reconcilable with the
essence of Mational Socalism remained a controversal issee mm German le
gal thoughtand praciice for a considerable peciod of time, Buot after the au-
thoritatve comments by Mimster of the Rewch, Dr, Frick, Beich Law Fafrer
and Minister of State, Dr. Frank, the Secretary of Stae for the Chancellory
of the Reich, Dr, Lammers, and Secretary in the Beich Mimstry of Justice,
D, Freisler, all practical reservations against conceiving the National So-
cialist state as embodying the weals of the rule of b dissapaced, Theoreo
cal clarity concerning bow we are o understand the National Socialise ver-
sion of the rule of law, the so-called “German Rechtssiasd of Adolf Hiter,” can
T gained in particular from the writings of a member of the stae council,
Professor Carl Schmitt. A penetrating examination of the history of the
mineteenth century seems w0 have wught Schoate thae the rule of By was
merely a clever construction of the ruthless and unscrupulous individualism
of the liberal epoch. To demonstrate that the rule of law functioned merely
as a pretence for security and calculability, be relies on old Rothschild’s
remiark o the effect that whoever wanis to sleep peacefully needs w buy
Prussian government bonds, The predictabilicy of law, as Max Weber dem-
postrated, provided the ks for the funcooming of a developed commer
cial capitalist social order. All acquired social positions were protecied by a
legal referent, the development and potential riskiness of which was calco-
lable to all parties in advance. This hollow bw-based state | Gesefmssiaal],
which acknowledged the existence of reciprocal obligatons between citizens

Editors Moter Originally appeared as a brochure, published under the pseudonym of
Dr. Hermann Searz, thar was smuggled ineo Mazi Germany in g5,
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el thie stave, now has been superseded by the Matonal Socialist version of
the rule of law, The technical concept of the rule of bw henceforth makes on
an altered significance. The rule of law of old Rothschild was identical with
a form of society crganised according w the principles of competive cap
italism. It was the function of the state to place an elaborate and minutely
composed legal order at the disposal of individwalsin puesuinof theie vighos
socicty was proud that the legal order and the coercive apparatus resulting
fromy it was, at least theoretically, ar the disposal of every citizen in a non-
discriminatory fashion.!

The transition from competiive o monopoly capitalism meant that the
need for such legal forms tended to vanish, Large capitalist firms—large
banks as well as monopoly concerns—=Ilong ago ceased o depend on cowrt
proceedings in order to conduct their affairs with members of other social
groups Becavuse they could announce a ban oo lending or could simply vely
on the fact that they employved an army of hirelings, they came o dominace
the government, Governments fulflled the particular needs of these firms
by means of statuies and emergency decrees, A number of developments
rendered the radiional court svstem virtually meaningless: the economic
crizis made it questionable whether legally binding claims would be fulfilled,
the government tended to hinder legal foreclosures even of relatively siz-
able agricultural properties, and the responsibilicy of paving off foreign
debis ulumately ne Jonger depended on the legal validity of & udicial deci-
sion bt rather on decisions made by administeative bodies concerned with
the operations of the foreign exchange market

Even thiose acuvities that tradiveoally belonged w other areas of the o
nowiake a different form. Firse, the cconomic crisis generated a purelvquan-
tiative increase in the activities of the criminal cowrts and thus deamartically
reduced the significance of traditional legal protections The criminal courts
then ook over a new se1 of activities: the elimination of all political oppo-
nents, undertaken in conjunciion with the realignment of all judicial activ-
ity with the political ideals of National Socialism. In this way, the face of the
criminal justice svstem was decisivelv changed.

Even before the seizure of power by the National Socialists, unemplov-
ment and the attack on the labor union apparatus had already limiced the
scope of labor court activity. The process of replacing marxist-oriented
workers with followers of Mational Socialism ccourved uninhibited Tw the
lahor courts. The demise of collective labor law litigation—the regression of
Tabwor law i a svstem befuing the regulation of personal service {fersinliohes
Dienstrechi) —has totallv eliminated Ew from an area of social life into which
it had first made s way during the Weimar peciod.

After Mational Socialism tried apew o stabilize the hegemony of mo-
mepaly capital and big landed property, the Naoonal Socmaliss proceeded
to furnish the new situation with an appropriate timelyideclogy. Traditional
views of law underwent a fundamental revision, The restriction of ow wo an
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cthical minimum was abandoned, and the identity of law and morality has
been elevated s puiding principle of the new order, In pracucal terms this
meant the following: now that the affairs of the state’s dominant social strata
are regulated by means of the Fithrer's statute or by means of direct agree-
ments between the ureawcracy and monopoly capital, the Mational Social-
ists want tw provide the middle and poorer social sirata with the llusion that
for them as well there is an escape from the monotonous misery of their
everviday existence; there is a right to satisfy their individual needs that is
found outside the text of the bw. The Mational Socialiss are irving o (race
the growing impoverishment of ever-broader social strata in part back to the
failure of formal Taw o permin the recognition of the masses” legitimane de-
mands on the entire nation. Law—in particular, much-maligned Roman
law—hence gets blamed for conditons cawsed by unemployment, economic
decline, and monopoly capital

Auvxilary legal means ( peridieche Fafimired) were supposed coenable the
generous use of vague legal standards (Crenevalllsuseln), in accordance with
the principle of “good faith” { Trew wed Glawben), A vehacle for a newly awak.
ened natural law, vague legal standards did in fact offer the possibility of
siripping the whole law of it normative and obligavory character without re-
quiring the alteration of a single positive legal statute ® Embodied in a novel
version of the doctrine of judicial independence, o oew dvpamism has
seizedd control of German legal thought and practice. After being purged of
those elements hostule w Mavonal Sociabsm, the weemovabaliny of thie jud-
ciary was freshly secured. But this type of judicial independence, as many
have correctly noted, 15 no longer comparable wo the type of independence
previcusly possessed by the judiciary, Independence formerly meant the
freedom of judging on the basis of statutes while at least trving to maintain
neurality in relation v distinct social and political groups. The new form
of judicial independence is characterized by the fact that law at any juncture
cann be changed by the Fihrer and retrcactively canceled at any poinn in
time, without anv legal formalities having wo be respected. Furthermore, as
shown abowve, law is onlyvalid provided s "conformity with the National So-
cialist worldview.” “In the National Socialist wav of thinking, a certain in-
stincuve political sense s a presupposition even of judicial independence,
It implics independence in one’s attachment to the main principles of the
folk-hased state of the Fithrer,™

Whereas the rule of law once represented a quest for objectification by
mieans of legal guaranties and the formulaven of clear sandards, an op-
posing ideal is now wansformed inwe the quintessence of Adolf Hider’s
German rule of bw, Guarantees of justce are oo longer located in the st
ute, but in the exvent to which the individual decision accords with National
Socialist thinking,

What consequences does this have for specific areas of the law?

—
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MATERIAL AND PROCEDURAL CRIMINAL LAW WITH REGARD
TOTHE QUESTIONS RAISED AT THE ELEVENTH
INTEENATIONAL PENAL AND PRISON CONGRESSS

Domination by Mational Socialist modes of thought was achieved much
miore swiftly and radically in the realm of comunal bw than in other legal
ficlds. Even before the complete reworking of criminal law could be engi-
neered, Natonal Sociabsm attended w the ehmimavon of the final reme-
nants of "folk-destructive liberalism™ from the penal law. I also made sure
that the most important National Socialist lines of thought were put into
practice. An “outmoded concept of legal security with its emphasis of bour-
geois caloulabdling, which o noway corresponds v the tvpe of human being
now created by National Socialism,” was dropped from the administration
of craimamal I Matonal Socialist crimunal law s organieed acoording e
two basic ideas: the protection of the German folk's “present roaring, in-
tosicating life aned s futwre,” and the teanng down of all baeoers thae moght
hinder the court’s attemp 1o achieve material justice.”

In particular, the crmunal trml has undergone comprehensive reforms,
These reforms aim to ensure that the concerns of the individual and indi-
vidwal protecuons are foroed w recede behond thie imterests of the governs
ment and of "material wuth” [maferiale Wakikedd . But this poses a serious
dilemma both for criminal law and the procedures of the criminal trial,
What is material truth in the context of criminal law? In his widelv heeded
Prldtische Sirgfrechisunssenschaft, one of the most well-known contemporary
Crerman criminal law experts argues Fov the "necessacy alignment of the in-
stibutions of criminal aw with the principle of politcal consistency,”™ Yot we
need wor ask whether miethods “based on the prnciple of political consis-
tency”—that is to say, methods corresponding o the interests of the politi-
cal and social elite—can sill serve the quest for marerial truth, It has he-
come guite customary to interpret procedural guarantees of the criminal
aw that are now being bausdated purely from the standpoint of the ndi-
vidual But that is clearly inadequate. For criminal wial procedures—the
guarantes of having a defense, ora hearng of the evidence, for example—
are primarily supposed o provide a complete picture of the facts and thus
koovwledge of the matermal truch,

Perfect justice is no absiract ideal in the legal world of MNational Social-
s, Instend, Mavonal Socialism wdentifies perfect justice with s merpre-
tatiom of the vital life interests of the German folk, thus rapidly descending
from the heights of an abstract wdeal wo the subordimation of the coercive
vools of criminal law to the political goals of Mational Socialism. *We know
that the essence and purpose of the crmonal b cannet be recogoized
independendy and in isolation. Rather, they have o be scen as cmanating

from the highest political principle forming the state in question, ™
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The first result of the subjection of justice 1o politics is the expansion
of the sphere of penal law. The protectve functions of criminal law are be-
ing sacrificed 1oa drive woward greatly expanding s spheve of application.
This is taking place even though countles new individual regulations have
created some new criminal offences and bave made the punishment for ex-
isting offences more severe dunng the past two vears, The explicit intro-
duction of analogous legal reasoming® 15 oot only bkely w have pracucally
unforesecable consequences, but it undermines the very foundations of
Juedicial procedure, The new wording of paragraph 2 of the criminal code—
“Punishment is to be inflicted on anvone whoe commits an act which has
been declared punishable under the aw or whe deserves to be punished ac
cording to the fundamental principles of a criminal statute and healthy
popular septment "=t frst seems w suggest that only aoalogows reasomng
in reference o a legal statute [Gesstegnalogie], butl not in reference o the
sparit of the legal svstem a5 2 whole [Rechisanalogie], 15 intended by the al
teration of the criminal code. An act can be punished when it conflicts with
the basic idea of an existing statute but cannot be subsumed under a pre-
cisely formulated definition of the criminal offence. First of all, the pracui-
cal necessity of a determination of this tvype—which, by the way, is unknown
i other ceniral and western European countries—is questionable. In an
authoritarian state where the Fihrer can issue any laws he deems appro-
priave at any tme, any demonstrable lacuna in the bw can be immedi-
ately flled. In addition, the express wording, which explicidy refers 1o the
“healthy popular sentment,” does not seem e climinae relianee on amale
gous reasoning in reference o the legal svstem as a whole, This second type
of analogous reasoning does not simply consist of appdving a legal statute o
a situation that scems equivalent v that referred 1o in a statute; inseead, it
leads o legal deductions that generate entirely new criminal offences based
merely on Mational Socialist ideclogy. It constitutes an authentic example
of qudicial Jegislaton, and s introdvcton e any political svstem any-
where would signify that the judiciary had become a political authorin. IF
tomorrow German judges decide to punish racially mixed marriages on the
hasis of the new criminal code, even though existing laws only have illegal-
ized them for civil servanis and members of the armed forces, they are act-
g s legislators and noas judges, Ther imdependence—which unul oo
was seen as resulting from the fact that they were sirictly bound to the letter
of the law—is thereby deswroved. The judiciary s required vo take into ac-
count Mational Socialist ideclogy not only as it has been imprinced oo the
structure of the legal stature, Even more significanty, courts are supposed
v comply with everviday political currents, “healthy popular sentiment,” as
they have been interpreted by politicians of the ruling party, OF course, in
the totalitarian state “healthy popular sentiment” is simplvwhat the Fahrer
takes it to he.

P e T
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Matomal Socialism waited unul June 1ggs before explicidy legslaong
the abolition of the principle of awlle foeas e e Bud i osed another
equally important and universally respected legal guarantee of individual
freedom overboard a3 soon as i gained power: the prohibition of retro-
active laws, It is revealing that the Eleventh International Congress of Crim-
inelogiss will only be concerned with the isue of retroactive baws o the ex-
tent that a lderalization of criminal punishment is in question.*! From the
perspecive of 2 forum of international jurists, the mere possibality of mak-
ing criminal punishment more harsfi by means of retroactive criminal penal-
ties is simply inconceivable. Mevely v disouss it would mean robbing all of
European criminal law of its most basic foundations It would mean apply-
ing an inherenty wnjust standard o lawheeakers, a standard that, at the
time an act was committed, not even the highest court or most powerful
jucicial authority would have considered justified.

Mational Socialism, however, has been infringing on precisely this uni-
versally acoepred legal wleal simce March of 133, Only on the basis of a
punishment that was retroactively made more severe was it possible o con-
demn van der Lubbe to death and then execute him. ¥ Only with the help
of such murderous legal constructions—the very possibility of which the In-
ternational Criminolegists” Congres refused o discuss—was it possible w
execule political opponents; jurisis of the Thivd Beich someday will have o
answer for these deaths. Even if we forget for 2 moment that many have
been comdemped 1o death and hanged even though fref-desed Rndings sim-
plv could not be made, we still must deal juristically with a situation where
laws from 19355 10 1g5%5 were applied 1o acs thar vook place erween 150
and 1952, An act that would have been treated as a disturbance of the peace
before Hitlers seizure of power or, if the necessary ser of causal relation-
shipe could be proven, as an assault having fatal resulis, at the very most
would have been pumished with a prison senence, Now, the very samie act
is punished with death. Attimes the courts are punishing "offences” that are
alleged to have taken place vears before Hitler's seizure of power. The mere
fact that the prosecution’s proceedings against many who are now con-
demned o death were originally abandoned proves that the instruments
of a regularly functioning judiciary were not able w prove anyihing against
them. Just to mention a fow examples, this is how

Twenty-one-vear-old Paul Foelz and nineteen-vear-old Ewald Szody were
condemned o death on Julv 24, 1955, for an incidens that ook place
on May 12, 1g52;

Ernst Sander was condemned w death in Hamburg on December 23,
1943, becavse he allegedly Killed a policeman on December 5, 1950

Tweny-vear-old Joseph Reitinger was executed on November 21, 19354,
because he allegedly shot a member of the 5A on June g, 1932;
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A member of the Reichsbanner, Karl Janicke, was hanged on July s,
15, becavuse SA members claimed under cath that he shot 3 mem-
beer of the 5A i clash with them oo March 28, 19515

Johannes Becker from Kassel was hanged on December 7, 1957, because
hie allegedly shot 2 policeman on Jume 12, 1031,

The tendency to focws less and less on visible features of the offence than
oy the will of the perpeteator i3 noticeable both in the vevised edition of the
criminal cocle and o several special laws establishing new political offences,
The partial justification For this is that it corvesponds o the special nature
of thie Arvan conception of Bw chat the will, and mot thie act, 15 ot the core of
inwvestigation; moreover, reference has been made o the fact thar a writer
of a related Aryan people titled one of his works Crime and Punishmens and
not Aet and Paeishoeend ™ But here as elsewhere, arguments based oo a vague
concept of race simply function to veil the true stawe of affairs. The bour-
geods legal system B anachronistc not because i i the product of Roman
legal traditions and Jewish intellectual influence, but rather because itis the
expression of a capitalisn social system thar has reached is Anal stages. Sim-
tarly, we should hesitate before interpreting the unchecked growth of sub-
jectivistic theories of criminal law a8 a renaisance of Arvan customs and
mores. Instead, this trend constitutes a desperate defensive measure by a
universally threatened social order thar fancies it can gain security by mak-
ing maximal use of the criminal law.

The ntreduction of the volitional concept of penal law (Willeeestraf
recht}, emphasizing the criminal will rather than a concrete act, simultane-
cusly serves o solare individwal will and o deny the roos of criminal he-
havior in social conditions. It used to be a general maxim of the criminal
lw that the extent wowhiich a persen’s capacities and resources allowed him
a real chance of respecting the statute should be taken into consideration;
mow the social situation of the accised i ignored complewely, The principle
of “vou can, because vou shall™ is established. In the process, the criminal
law is clearly founded on the interests of the dominant class, instead of an
understanding of the actual opportunitics that are provided to individuals
by thie existing social order, As o resolt, the penal Bw's remedial functions
are climinaved from the very outset, If the rules of the penal law serve noth-
ng but the preservauon of 2 svstem of dominauon i which conformty o
civilized norms is only posible in exceptional cases, then the criminal law’s
remeddial ames have been rendered noll and voud. In that case, the penal ks
iz nothing but a form of pure represion directed against social, religious,
andd politcal foes, S0, the brst queston discossed i Sectuon I of the Inter-
natienal Criminolegiss’ Congress is answered with a resounding "no” in
Hitler's Germany.*® The argument made in an authoritative article in the

e
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Valkisehen Beobackier from December 2, 1954, refers 1o the combartive char-
acter of Matenal Socalist crimimal Byws criminal B shouwld oot samply react
o illegal actions, bue should additienally enswure that all hostile politeal
groupings are eliminated by a permanent series of purges. This 1s an open
admission that the volitional concept of criminal law is based on political re-
venge and thus transcends any penal concerns,

Even if we disregard such general objections against the recasting of
penal law into a political weapon of the ruling political group, a number
of serious reservations of a purely juriste natore regarding the application
of the volitional concept of criminal law still remain. Its concrete meaning
becomes most apparent in the manner in which the legal definition of an
attemfd (Vermuchsbegriff 1'% has taken on inflationary characteristics and has
been robbed of any basis inoan eljecuve determinaon of the facts of the
particular case, Claiming that the best defense of the political order lies in
fighting against attempled crimes' may sound impressive. Bot in realiny i
leads, as an author as enthusiastic about National Socialism as Oetker has
noted, " plague comrades who act in accordance with the law with dowbis
about whether or not their doings can be justifed or whether they are al-
readdy vindating penal prohibitions against placing others in jeopardy (e
Jahrdungsuerborl)) excossive regulations o this area are handicapping initia-
trve and the motivation vo act."'#

I is important o note that inital applications of the basic principles
of the velittenal concept of crominal law have gready damaged the mier-
nmational reputation of German legal practice. The fact thar political op-
ponents of the regime in Germany are sentenced to death merely on the
basis of so-called intelleciual avthorship—where even the most minimal
evidence of their actual participation in a criminal act is lacking—has not
mel with much woderstanding abroad ' Special damage i done o the
reputation of the German judiciary when foreign civil servants have o deal
with such theories The Swiss Bundesear, For example, was recently pre-
sented with a formal petition w extradite a former member of the German
Parbament, the communist Hetne Newmann, who was accused of having
committed murder, The act of murder—more precisely, the incitement o
mivrder—was seen as demonstrated by thie fact that Neomann had once al-
legedly talked about two police of ficers and asked whether "that pig is sll
alive " Since the policemen o whom Newmann was referring were soon
thereafier shot by unknown assailants, Neumann was accused of incitement
1o their murder, even though oo argument was made that he had any con-
necrion o the murderers, OF couwrse, the Swiss Bundesrarwas forced o re-
jJect this rather mysterious application of the volitional concept of crime; it
did noteven bother o ask the upper federal cowrt o ake a position on the
extradition request. In the face of such developments, it is no surprise that
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a prominent legal expert from Poland—a nation with such friendly ties w
our own=—feels foroed o come wthe following lessahan-flattering assess
ment of the imernational reputation of German jurisprudence: "The pe-
rics] of contemporary bwmaking s undoubtedly dimimishing the imterna
tional interestin the reforms of the German criminal Taw."=

Apart from the sphere of politically oriented legal persecution, it is os-
precially striking that reforms of the material eriminal law since the so-called
national revelution have not been characterized by the creation of new def-
initions of criminal offences, The altecauon of legal clavses (a5 o the case
of the reference o “breach of trust” in paragraph 266} has generated nothe
ing oljectvely new in character. Such changes have merely provided pre-
existing court practices with a legal sanction. On the contrary, the National
Socialisis have exercised great restraint in many important areas of the law
such as, for example, in the corporate finance laws The underlving intent
there surely has most likely been w avoid placing excessive restrainis on
business initiative. Yet the recent Lahusen case,® which continues two unfold
under the pew regime (unfortunately emploving very old window-dressing
tactics), has proven that especially in this area of the law drastic reforms arc
needed.

While profoundly changing its spirit, the ttalitarian state has generaced
an unprecedented boom i the legal persecution of peliteal opponents, A
law issued on Mav 26, 1935, broke with an old wadition by abolishing the
punishmient of poliveal offences with a penod of imprisonment [ Fesbung-
shaft}. According w Under-Secretary of State Roland Freisler, political dis-
turbances must be seen s constitutng particulacly dishonorable crimes,
For Freisler, the reason for this is that the state is "nothing but the expres-
sion of the foll, from which 0 oviginates and whose basic customs and
morals the state is in agreement.

It 15 difficult v consider it a mocal victory for Matwonal Secialism chat g
has hammered into people's heads the idea that those with different poli-
cal views are “subhuman.” As far as the idea of a moral order under attack
by political opponents is concerned, however, criminal law would do better
b beave 0 o hustory w decide whiich political party or group can be righe
fully identified with the moral order of the people, Although the discring
natory treatment of political prisoners unfortunately suggests that Freisler's
view of the morally subhuman character of the political opposition is in-
creasingly dominant, not evervone has accepted his view, For example, Zim-
mer] argues that since "heroic types"—one thinks of George Dimitrov or
Erpst Thilmann—also make up the ranks of the political opposition, not all
political opponents can be classified as "cowardly subhomans.” According
to Zimmerl, such individuals cannot rightfully be ranked alongside com-
mon criminals®

The dominant interpretation of a politdeally motvated crime defines i
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according to whether the offence has been committed by followers of the
ruling parcty or Iw s opponents. Whereas even the most minimal of fence
committerd by the political opposition will be pursued and severely pun-
ished, Followers of the ruling party generally go unpunished. Even when
courts fnd them guiley, politcal allics of the regime are likely o gain a
guick pardon or amoesty. The wording of the Criminal Immusity Law from
August 7, 1014, was consciously formulated so that criminal offences com-
mitted by members of the ruling party, including the looting and physical
abusc of defenscless prisoners, fall under the law as long as such acts oocour

“in the excesive pealousness of the struggle oo behalf of the MNational So-
cialist movement,” The possibility of gaining amnesty, however, is unavail-
able o the regime’s political opponents. Amnpesty is inapplicable 1o the
maost important political offences, treason and high treason, bt it is also in-
applicable o other offences *if the inspivation for the act reveals a vicious
spirit.” The National Socialist judicial system simply presumes that all ex-
pressdons of political opposition Fall voder this category.

The scope of political offences has been expanded bevond all limits Any
activiy of a political, social, or religious nature that is ool expressly con-
doned by the government can be punished with a severe prison sentence or
the death penaln. Judicial decision makers give themselves the widest pos-
sihle freedom in the interpretation of criminal regulations that already are
formulated racher broadly, This s how 1t was possible w punish participants
of a recent Catholic vouth mecting on the basis of government decrees
v against revolutionary communist acts that threaten thie state [issoed
on February 28, 19550 the justification provided was that activities of the
Catholic vouth group might lead o such worest that 3 revisal of communist
terrorism could thereby be promoted.

Another rather idiosvneratic feature of this tvpe of legislation makes it
poasible v punish uodesiralde expresions of opinion even when their ruth-
fuiness can be demonstrated. The pertinent legal wexts (the March 21, 1953,
Dhecree for the Bepulson of Maliciows Attacks Against the Government
of Mational Renewal, as well as paragraph go of the Criminal Code, which
deals with weazon b inflammarory slander), refer 1o "danderous claims
that distort the tuth.” But the special cours [(Sondergerichie}® fail w pro-
vidle the acoused with o chance of proving his assertions in his own behalf,
Rather than undertaking a nonpartisan examination of the evidence of the
case, the regime's view 15 automatically assomed w be vuthful, aod every
thing else is dismissed as slanderous claimes that distort the ruthe For the
repimie, even worse than tee imjustice done wothe acoused s that this
approach permits no criticism of state authorides. Instead of channeling
dissatsfaction by legalizing the most harmless forms of expression, the re
gime Forces all discontent into the uncontrollable sphere of illegality. The
crimimal persecution of the pelitical opposition in contemporary Germany
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henece 15 mot subject to severe eriticism simply from a libecal or homanitar-
ian viewpoing even from the perspectve of Germany's ruling elite, s use-
fulness is limited. Legal procedures of this type are purely repressive, and
they fail w perform any positive maintenance functions. It is well known
that the success of a purely repressive system 15 very questionable in the
lomg run,

Because they aim to secure the rights of the criminally accused, tradi-
tiomal criminal procedures are accosed of embodving liberal wdeals alien
to the spirit of the German folk and state. The attempt has been made o
obditerate all such “homaniste confusions” and o alver crominal regulations
inspired by them. The formal law of evidence has been mostly done away
with, the accused’s possibilities for legal appeal have been limited substan-
tially, and the prohibition on s /fermatio in peis® has been wiped out Is the
admingstration of justice improved by these changes? Is the investigation of
material truth, which even the Mational Socialists ke 1o be the central task
of the penal law, served well Tw these rends? Experience has shown that
courts and public prosecutors have no greater inherent skills than do any
other bureaucratcally crganized imstitutions, But since the sk of making
decisions about the rights and welfare of their fellow human beings is both
much more difficult and demanding of so much more responsibility than
are the activities of most other burcaucratic instances, judicial authoriy
traditionally has been outfitted with greater saf epuards—miost significandy,
rights that are guaranteed o anvone whose fae B being determined Tw the
courts, An American lawyer recently published statistics comparing the fre-
quency of acquinal among the criminally accused who freely chose their
o lwvers and among those given a public defender. He found that when
the accused pick their own lawsers, the number acguitted s g0 peroent
higher than when the accused are forced to relv on a public defender. Ger-
mean erimiinal statistics do not pecmit us wodetermine with certainty whether
the situation in Germany is identical. But anyone with practical experience
in these matters will confirm that the results would be no different if a sim
ilar soudy were undertaken in Germany, Ooly the possibility of an effective
legal defense, s thar demand the examimaton of all relevant evidence,
and liberal possibilities for legal dppeal make it possible wo ascertain mate-
rial truth in the courtroom, But w the exeent that the judicial process be-
comes burcaucratized and nothing more than another instrument of ad-
ministrative authority, and as the criminally accused is reduced to an object
controlled by administrative power, the chances of ascertaining the material
truth are substantally diminished,

When the delegates at the Interpational Criminologisis” Congres grap-
ple with the second question of Section 1 of their meeting—"What mea-
sures arg o e recommended in order w shorten the so-called monsier
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trials? ™ *—they will have to take all the points mentioned in my argument
it consideration. The abridgment of legal procedures can result in noth-
ing but the curtailment of the rights of the criminally accused and the de-
Fense, In addition, it means increased power for the judicial bureancracy 1o
the point where it is outfitted with full discretionary authority, Regardless of
b we attempl to define the concept of the "monster trial,” i will alwavs in-
clude trials that gain substantial public attention and that could for various
repsons become unpleasant for ruling groups, The development of German
criminal law described here showld at least help show pon-German jurisis
what measures are (0 be avoided iFthe judiciary in their respective couniries
is to be kept from regressing to arbitrariness and barbarism.

The destruction of all protections for the criminally accused does notex-
haust the changes endured by German criminal procedure in recent vears,
In adddition, court structure has been altered so that epportunities for pop-
ular participation in criminal proceedings have been extinguished. Rep-
resentatives appointed by the ruling party replace jurors and lay assessors
Thiseliminatesanyinfluence on the criminal judiciary by the population at
large; the judiciary becomes nothing bur an apparates of the par. Inoad-
diticn, every form of public conirol is eliminated. To the extent that the
proceedings fal o offer possibilities for embarrasing dominant politeal,
social, and military groups, they are allowed o maintain their public char-
acter, But there no longer is any independent court reporting. Instead, the
Judicial bureawcracy, with the help of the couwrt’s public relations depart-
ment, makes the materials available to the court reporter, which he alone s
allowvexd o pulblish.

Such conditions surely make it extremely difficult wo ascerain material
truth in the criminal pmf.nn Bur a ser of additional conditions makes it vir-
tually impossible to do so where golitical cases are concerned, First of all, the
prosecuting authority in such cases is not the ordinary state prosecution op-
crating in accordance with traditional bureaucratic imperatives; now it is
thie central state prosecution belonging o the Ministry of Justice, which re-
ceives its orders for every individual case direcily from the government,
Moreover, the police i such cases are no longer ordinacy policemen, but
members of the secret stace police (Gestapo). The government is uodoubi-
edly finding their services wo be of exceptional values they are permitted o
use any methods they deem necessary 1o get the resulis soughe by their su-
pervisors, Whether they submit evidence, acquiced by means of oftentimes
suspect methods, w the sae prosecotor and thereby initiate a wrial or
whether they smply stick the prisoner in 2 concentration camp withowt a
conviction is left up o the discretion of the Gestapo. It s thus perfecily le-
gitimate to conclude that political justice in Germany is primarily admin-
stered w policemen who punish the accused by means of discretionary
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powersandwith methods unheard ofin legislation elsewhere. Oonly ificbap-
pens to be opportune for them do they even bother to complete their in-
vestigations and hand the case over o a people’s court (VMolksgericht)® or
aspecial court for an additional hearing. Even then, court proceedings take
place on the bags of evidence gathered by the police by means of s rather
UM FIESRIVE [RIWETS

As for the people’s court itself, it is an ad hoc appointed commission
composed of adminisraive funcionaries from the cvil service, military and
NSDAF and judges who have proven their trustworthiness to the regime, It
autocratically decides how much evidence should be examined. lis deci-
sions cannob be contested, Even the mght v a lwyver of one's own chioos-
ing—ihe last remaining, though in iself inadequate, proteciion for the ac-
cused against o partsan mstrumentalizaaen of the pepal w—has been
made into a farce, In Hitlee's state, the awyer generally has the responsibil-
iy of representing the imterests of his clientonly as long as they remain com-
patible with the welfare of the National Socialist regime. If the lawver takes
a step bevond these limits, he can count not only on being subjected to dis-
ciplinary action,® but also on a prison sentence having an indeterminate
period of ome, {An example of this s provided by the mprisonment of the
Berlinn lawyer Bower, who could be accused of nothing except having an-
nounced that he was willing to defend the leader of the Communist Party,
Ernst Thialmann, i court.) The law regulating the procedures of the peo-
ple’s court reveal in the clearest possible form this trend toward undermin-
g any possibaliny of ruly defending the imterests of the accosed, A defense
attorney who not only has to ask for the court’s permission o be allowed (o
take over a case, but then can be stripped of that cighit at any stage i the
procecdings and withoutany reason having wo be supplied, is robbed of any
resl autonomy amd 5 hardly 0o pesition w provide real help o bes client,
Hence, the people’s court cannot be described as a court at all. The nature
of its compasition, its dependence on the preparatory work of the secret po
lice, and the restrainis in places oo the counsel for the defense prove that
thie people’s court s interested amply o elimnatng poliocal opponents,
and hardly in an unbiased investigation of the facts of any particular case.
The people's court is nothing but a politically motivated administrative body
that has been outhed with unlimited discretionary power over the Fae of
all German citizens

Mot only did the depression vesult in an increase in the prison popu-
lation, it simultaneously led w substantial declines in the living standard
of the imprisoned: the dailv ration for the provisions of a prisoner in a
Berlin prison amounts o 40 o 52 plennig today in comparizon 1o 5o o 6o
plennig in 1932, It is inconceivable that so many authors believe that this
dramatic deterioration of the prisoners’ living conditions is not simply a re-
grettable consequence of present economic conditions and that they cele-
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brate it as a much-improved penal instroment that cught w be permanently
cmploved,

Equally unfathomable is the apparently sadistic drive motivating State
Secretary Freslers quest for more severe methods of impriseoment, In hs
mosl recent book he makes a number of suggestions along these lines that
heve o sadden anvone genuinely concerned with the reputaton of Ger
man aw® He justifies every avempt o make criminal punishment more
unpleasant by referring to the imperauves of general prevention, wo the need
o deter the general population from crime. The pain suffered by the indi-
viclwal, resulting from o svstem of reatment that consciously abandons any
educational aspects and is likely only o strength asocial tendencies and the
desire to commit further ermes, 5 supposed o deter the remander of the
population from committing criminal offences. The fact that German pris-
ons are crowded woan unheard-of degree demonsieates thae the am of
Freisler's proposals has vet to be achieved. In Prussia the number of pris-
oners was 50028 in 15, compared o 57,082 who were imprisoned in
1gg2—in short, a 50 percent increase. State Prosecutor Schafer's remarks
in a speech given in Konigsberg suggest that the number of prisoners has
doubled since 1950, and his calculations do not even include the 40,000 in-
dividuals presently detained in concentration camps.

Just as unconvincng are those arguments that vy te jusufy the ever
more extensive use of the death penalty. Freisler believes that the death
penaliy’s wsefulness has been-demonstrated by the fact that wrronsm -
rected against the National Socialist regime has subsided since its introduoc-
tioe. This is misleading : he koows quite well that antifasciss have disavowed
murder as a political instrument as a matter of principle. Neither at the time
of their proclamation noe oday—as Freisler's own comments concede—
has there been an adequate justification for the antiterror decrees. Ieshould
be impossible to understand even from the viewpoint of Friesler why the
dearh penalty should be vaed agains someone like Rudolf Clavs, who sime-
plv chose 1o remain an active member in the proletaran self-help ongani-
zation Rote Hilfe,

FUBLIC AND ADMINISTRATIVE LAW
% THE THIRD REICH
Adolf Hitler resolutely marches forward with the sk of leading the entire

folk into the neionel com m1:|:r|.i|:.'. [h:r:rr.':]mnl:ling'h.'. the folk s no In:n.gvr:r the

sum of all subjeos; this would conradicn the Fakerfrmop, Insiead, the people

conssts nf the follkowers of the Fihrer on the way o the realomion of ihe
national commumnity,

Certam difficulties have arisen from this undeniably more metaphysical than
real view of the position of te Flhrer because it is hard 1o make juristic
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distinctions among his various announcements, In addition, the signifi-
cance of the Fihrer's proclamatons for the legal ecder of ten remains une-
specified. Even today, the status of the so-called law that declared the actions
of June g0, 1954, legitimate because they were committed during a na-
tional ecmergency is still unclear, Itwas necessary w refer 1o the metajuristic
concept of the Fihrer in order to make the fusion of administrative execn-
tion, judicial decision making, amd post Facto justuheation in the form of an
individual law—isued b the same authorities who made and then exe-
cuted] this udicial ’fjudguﬁmn"—:‘.nunpr{thnnﬁih]n.-"ﬁ Such difficulties are also
evident in the debate about whether everyday political remarks made by the
Fiihrer can be distnguished from his legal staouies. In academic and bu-
reaucratic circles, it is common to refuse to attribute a quasilegal binding
character w each and every one of the Fihrer's statements becavse of “the
confusion that would result in public life.” Others would at least like w let
remarks of the Fiithrer supersede preexisting law, Evident in this dispoe i
a conflict between the conservative traditons of the state buresveracy ancd
the Mational Socialist Pary's interest in political agitation. Parliament, where
battles between distinct social and political interests were once played out,
still meeets, but only o receive the Flhrers proclamations one o three times
avear. [ By the way, what do its Goo Natonal Socialist members—who take
home four o fve tmes the income of the average "folk comrade™—really
get paid for?) The Fihrer is all-powerful and sovereign; nonctheless, within
thie person of the Fihrer, different influences and wendencies intersect,

In the real world of the German Reich, the Fahrer is chiefly the leader of
a civil war=based party that was able w seize control of the stae apparatos
b astutely exploiting the political crisis, The seizure of the state machinery
15 expressed inoterms of public aw by the mstallaven of the leader of tis
pary as the formally unlimited ruler of the German Beich, In addition, spe-
cial privileges have been granted Hitlee's "covil war army” With the help of
the Law for the Restoration of the Civil Service,* leaders of this “army™ were
granted official posts in the state appacatus, The amempt was made o give
the first 1oo,000 members of the party lower-level posts in the civil service
that were vacant after marsist workers and emplovees had been chased away
fromy their positions. An additional provision was allowed w "hghvees for
the Matonal Socialist Mavonal Benewal” who suf fered injuries inthe bactle
against the banished macsiza™ In ovder o offser excessive hoancial de-
mands oo government funds that sught result from this mioatve, the
svatem of veleran's compensation was altered at the same time 50 that war-
based injuries to members of oppositional political parties no longer guar-
anteed a right o compensation. Regulations of compensation for civil law
claims {Gesaz dber den Ausgleich tirgerlich-rechtliche Anspriicke) served to se-
cure civil war booty in the form of houses, real estace, and newspaper busi-
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nesses, The law confirms thar " Mational Socialism does noteven think of al-
lowing the outcome of the cvents of January qo, 1955, w0 be wmken away
fromn it Tw means of a civil baw dispute, or even by means of a judgment Tw
default | Breduwmnisuntad )" In order to stifle any attempt o compete with
thez ruling parcty from the start, the organization of new partes has been
illegalized. In order o suffocate any signs of opposition within the National
Socialist Parey iself, povernmental legislaton has established 2 svstem of -
ernal party disciplinary courts In addition, the siriciest possible cenural-
et of the entire organization of the party has been achieved. Only re-
cently were the NEDAP'S internal subdivisions and welfare organizations
denied auronomy in the uee of their inancial resources. Thelr employmemn
of these funds is now dependent upon the approval of the party's national
Lreasurer,

But the legal presuppositions of the political hegemony of the NSDAP
still fatl o pell ws amvihing abowt the socal growps that exercise o predonn
nant influence in governmental operations. Party Fihrer Hitler can only
protect his party comrades” newly acquired sinecures and Jood by joining
ranks, as Fithrer of the political community as a whole, with Germany's
dominant social groups Alongside his rank as leader of the party, Hiuler
therchy becomes representative of the most powerful social interests. As
Iemg as they are willing w acknowledge the domimance of the party and of
its leader, Hitler guarantees the unassailability of their economic resources,
The army seems to be mking on an ever more significant role within this sys-
tem of reciprocal guarantees and obligations. Juristically, this expresses -
self i the fact thae o 15 no longer possble for civilian authoriioes o inkers
vene in the internal affairs of the army. Virtually a8 a reward for the army’s
positive attitude wward Hitler's ascent to governmental power, the old in-
termal military courts were reestablished within the very first davs of the
Third Reich. As a way of averting party intervention in the army, the new
military laws explicitly state that anyvone who joins the army is required o
suspend his membership in the NSDAF and in any related organizations for
the duration of has stay i the malitary, IF wo all thas the fact s acdded thae in
the Third Reich there nolonger are elected parliamentarians in a position
to serutinize the milicary budget, itshould be olwiows why the outlines of a
powerful, independent military appacaius—even more mpressve than pre-
101 B Imiperial Germianys—are beginning w ke shape,

Im addition, Hider is bound 1o support those social classes that promoted
the rise 1o power of his pary by many diffecent foems of support; these
groups still represent the most powerful sodal bloc in Germany. Hider se-
cures the myvilability of two guarantees of the mterests of industrsl ancd
finance capital: the exclusive contro] over the means of production and the
dominatien of wage labor Admicedly, Matwonal Socialise weitings maintam
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that the concept of property constitues nothing moce than an adminisira-
tive function in National Socialism.?* It 15 correct that in contemporary Ger-
many the acquisition and maimenance of economic power oo longer resis
simiply on the exercise of a formal-legal dile w property. To a great extent,
ECONOHNE Aatus now depends on government economic regulation and so-
cial policy. But in itself the fact that intervention takes place in the sphere
of property 15 not crocial; rather, what 15 decisive 15 boe thas intervention in-
fluences the social power and the living standard of different social classes
When existing price controls no leoger allow  salesmian to establish 2 cer-
tain price by referving wo the prospective cosis of production, then the state
undloubtedly s wking control of his working capital, Whien o worker 15 pro-
hibited from joining a union in order w improve wage conditions, the state
is cffectively limiting the worker's use of his means of production, his labor
power, while providing economic advantages wo the worker's coonomic op
ponent, the entrepreneur, by means of the very sime set of actions (con
vrolling wages). When inheritance laws make itimpossible for the farmer oo
take 3 mortgage and thus keep him from gaining credit on his real estate,
then the stace is similarly limiting his right 1o use his properiy as he sees fr.
But has the National Socialist state infringed upon the basic structure of
German heawy mcdustry? On the conteary, has oot the Mavonal Socialist
state provided new instruments of power to heavy indusuy by means of le-
gally sanctioned compulsory cartels Has Mational Socialism changed any-
thing fundamental about the svstem of industrial and agricultural feudal-
ism? Has mot the pursoit of the axiom of "3 strong economy ina strong
state” generated bencfits for the rich and massive sacrifices from the un-
propecied? (One only peeds w tunk of how the pew inheritance Taws
worked o the benefic of the wealthy, of how the government has aban-
doned legal procecdings against all so-called national elements who re-
fused w payv their taxes as a wav of accelerating the demise of the Weimar
Repulblic. )

The establishment of the waalitarian state has also heought abowr the
death of genuine municipal and lecal selfgovernment, Municipal selfrule
was totally abolished by means of the German municipal code of Januwary
g1, 1055, and mavors and mavoral depotes were redoced o government
functionaries. Guaranteeing local pary organizations cectain, albeit rather
limited, possibilities for political participation did not change this situation.
Municipal councils are purely decorative. The relevan legislation uninen-
tionally concedes this by explicitly requiring the councils o express an opin-
i on matters of public merest if ievacies from prevalent views, But if they
were capable of giving authentic expression to popular aspirations and pos-
sessed real opportumities for influencing the admimstraoon, the momicipal
councils would not need 1w be legally obligated by such truisms. The elimi-
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pation of any real possibility of influencing local affairs goes hand in hand
with the curtailment of the municipaling’s jurisdiction. Making the mayor-
ship an honorary, unpaid position in municipalities having less than 10,000
members at first glance may appear as the height of facal good sense. In
practical terms, however, it serves to exclude members of the lower classes
even within the dominant party from secking the mavorship, This means
that the post is handed off to wealthy interests cognizant of the fact that
even an honorary mayorship ultimately can pav off quite nicely. Similarly
characteristic is a regulation found in a Prussian law from July 17, 1935,
which since has become pact of the muonecipal code: the state forbads mo-
nicipalitics from engaging in any activity that might be seen as constituting
competition with the prvate economy. Whereas ferce battles have erupred
in other political systems—such as the United States and France—about the
possbility of putting large woboes o public ands, Navonal Socialism
prefers wo follow the example of fascist ltaly and burden the population by
leaving urilities o the hands of private capital.

Tor what extent possildlivies are available for legal appeal against admin-
wtrative acts o the Third Beich remains unelear, The widely acoepted view
that “there are neither individual rights nor rights of subgroups of the com-
munity against the Fihrer, since that would woally conteadict the concrete
legal nature of the Fihrer™ is quite apt since, in fact, no legal protection
against the secret police is possible. Possibilities for legal appeal that might
provide guarantees for the most imporiant legal goods, freedom and Life,
arc totally missing.™

Thiere 1= another olyect that 15 oot subpect we review by cval and admines
Lrative courts owing wo its dynamic character: the activities of lower admin-
istrative bodies—in partcular, the actions of some facuons of the Mational
Socialist Party against the non-Aryvan population. Their concerns are known
r e repulated acoording o various legal acts of the Fihrer, Monetheless,
MNational Bocialist legislation in the area of race has come nowhere close o
realizing all the pointssketched outin the party program** A court thus was
able wr rule that in the futwre mixed marriage would oot be prohibived be-
cawse, inits view, courts lack the authority o attribute validity to Mational
Socialist ideals beyood the scope of those areas 1o which National Social-
ist legislation has limited itself *# It is well known that not all of the lower
courts have fully accepred this ruling. Chite recently, the registrar of mar-
riages in Wetzlar refused to permit a mixed marriage and was subsequently
supported o this decision Tw a ruling of the regional state court. Similarly,
the permissible scope of Jewish small business has not been subjected o
any special legal regulations, But that does not keep certam elements within
the Mational Socialist movement from demolishing Jewish businesses and
forcing their closing, Iois yvet w happen that public authorioes in such cases
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have ordered the recpening of the business 1o question or the payvment of
financial compensation ww affecied businessmen. On the contrary, adminis-
trative authorities work from the presupposiion that disturbances o the
peace do not stem From chose who plunder and anack Jewish businesses bt
from thie Jewish businessmen who dare to fle complaints abowt acts of vie
lence committed againsg them. Especially in the case of the * Jewish Cues-
tion,” the development of so much of the German legal system remains
in a state of flux. Indeed, the dynamic nature of Mational Socialism con-
flicts with anv attempt to establish a set of determinate legal guarantees
At least o the extent that the emotional rather than the social interests of
the lower classes are at stake, the regime does by no means disdain attempts
v base legal principles on the immediate imperatives of political agitation
ofF distraction

MATIONMAL SOCIALIST LABDR LAW

As noted above, the basic traits of National Socialist labor law are deter
minedd b the fact that the Flihrer s tving o gain the absoluely crucial
support of the industrialists In order to achieve it, he guarantees their
mionopEy over the means of production and peroots them o determane
labor relations as thev see At This, the Mational Socialist solution o the
problem of bor crganization is clearly distinet from thar pursued o other
countries. In England, France, and Belginm—all states having a highly de-
veloped, privately owned, capitalist industrial svstem—labor relations are
determined by the conflict between twoorganized social groups: emplovess
and emiployvers, Work conditions and salary depend on the strength and the
degree of organization found in these two groups, Stace intervention only
occurs when and o the extent that the two groups prove unable o reach a
collective agreement. But the National Socialist seizure of power put an crnd
tex the open strugele between capatal and abor, The Navonal Socalists re
Maced the marsise unions with the German Labor From, whose tasks are
muwe psychological than social in nature, The Labor Fromt has been out-
fitted largely with the special task of reeducating marxist "infecred” workers
with the “ideals” of National Socialism; rulings of higher courts refer to this
task in order to make it unambiguously clear that the German Labor Frong
is not responsible for fulfilling the legal obligations of the marxist unions
that it replaced.™ Although the German Labor Frong has taken full posses-
sion of all the properties of the marsistoriented voniens, the former em
plovees of the dissolved organizations, who have lost any material claims
that they had against the marxist unions, are now supposed to be consoled
T the "ideal ™ pature of the mission of the Labor Froo.

Whereas the Labor Front's activities are limited to the pursuit of a set of
ideclogical goods, the Law Por the Organization of Matonal Labor procures
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the widest possible authority for the so-called factory leader | Betriehsfiifirer)
i all social marters® It must have been a mere lucky eoincidence thart Jed
the ministerial bureaucracy o entrust the formulation of this law o a for-
mier corporate bayer, D Werner Mansfeld, Even during “miarsst™ omes,
Mansfeld had worked to make sure that entrepreneurs posessed unlimited
authority within their factories, Intmately koowledgeable of the true needs
of the factory leader, Mansfeld vealized the basic ieas of economic Flihrer-
dhomm im thie L the svstem of collectve agreements has been destroved, amd
ithe center of all social norms has been shifved o the factory, There, the fac-
oy Jeader, armed with 3 sense of responsibiling regulates tee relations of
his “Followers” (Gefolgeekaf®) (that is, his cmployees) in the bestinterests of
the "facory community”™ [Betigbipewmemschaf), Al least the state continoes
iy exercise a number of supervisory and participatory functions through
the government-appointed trostee (Trewhdnder), The moch-maligned ses
tem of politically determined wages has not been fully abolished, and the
Erustes can paricipae inothe determanation of wages by the factory leader;
hence, he can participate in accordance with cconomic and political ne-
cessities But the trustees rght wontervene in the core activioes of the fac-
oy leader remains limited. Ik would be a mistake 1o asume that the roseee
has the power to expropriate an entreprencur who acts in a socially irre-
sponsible fashion. Mor does the trustee possess the authoricy to dissolve car-
tels that he deems socially counterproductive. Granting such authority 1o
the trustee would conflice with the basie principles of & capitalist economy,
which MNational Socialism acknowledges and proteces like every other non-
COMITILTS State,

In the sphere of labor-capital relations, National Socialism thus has gen-
erated nothing but the wnprecedented domination of the emplovees by
their facvory leader. Toward of f growing discontent within the working class
that has resulted from this situation, the National Socialists have introduced
one of their boldest juristic innovations—the secisl courds of hewor (sodale
Elrvensgerichie), True, these courts Fal we challenge the entrepreneur’s mo-
orpoly over the means of production. Bue they are supposed (o force him—
at least as far as nonmaterial issues are concerned—io treat employecs with
the respect deserving of fellow "German ethoic comrades.” In exchange,
the worker is supposed to learn to treat the entrepreneur without bias and
as deserving of his confidence despite differences in social sas In other
words, to protect the existing social order more effectively, the psvchologi-
cal armcsphere within the faciory should be improved. Like the German
Lahor Front, the social courts of honor do not serve the material interests
of the working class, These ave Faithfullv entrusted o the entreprenewr. In-
steadd, the social courts of honor serve the “preservation of economic peace
and undisturbed communioy work,™!

The number of proceedings that have taken place so far—sixy-one in
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10154 flvsix of which were divected against the fBooey leader—does not
measure up to the significance attributed the new social cournts of honor in
the legal liveratore and in political propaganda. Cleardy, emplovees canno
gain much by undertaking legal procecdings against the factory leader in
the social cours of honor. After all, the courts offer no basis whatsoever For
material complainis—despite their profound significance w the workers
Even if the factory leader loses his posiion becavse of & blatant falure w
fulfill collective responsibilities based on the idea of the faciory communin,
his emplovees do not take possession of the factory. Consistent with the gen-
eral aim of preserving capitalist property, the social courts of honor in such
cases merely are allowed w msttotionalize & division between the overall
management of a factory and its immediate direction in the hands of a fac-
ey leader, The only controversial aspect here s whether the trostee should
have the authoriny o pame the new Booey leader®® or whether the owoer
should have the power o choose his own replacement as fctory leader, 3
The formal alternation of the factory leader means virtually nothing for the
emplovess, In order to avodd roubles with the authorities, even the factory
leader often gladly hands over his post o a person who possesses good tics
1o the state burcaucracy; this practice is especially common among non-
Arvan firms, As a sevies of decisions by the social labor courts demonsiranes,
the factory leader 15 freed of any real ohligations as soon as he carefully se-
lects & factory supervisor knowledgeable of the relevant legal regulatons, ™
Thus, even the attempt to realize the mere psychological goals of the Law
for the Crganization of Mational Labor is failing. Given the fact thatr per-
sonal responsibility no longer plavs a decisive economic role in developed
capitalism, this is unsurprising,

It was widely believed that intensified community spirit within the fac-
tory, as well as outhiing the entrepreneur with additional responsibilities,
would result in better guarantees of job securiy For the "working folk com-
rade” than had been provided by previous formal legal regulations with
their marxist-oriented works councils, But even this soon proved deceptive,
Matiomal Soctalism iself was forced w acknowledge this in the wording of
the Law Against Unfair Dismissals of January 4o, 1954 1o a greater degree
than had been expected, entrepreneurs are failing vo fulfill their responsi-
bilitics and are refusing to rescind unfair dismissals. Even though the con-
tinuation of employment would have been a reasonable demand in indi-
vidual cases, they preferred payving compensation, therehy rving o buy
themselves free from obligatons appropriate w the troe sparit of the factory
community® Consistent with capitalist modes of cconomic thinking, MNa-
vl Secialist legislavors did ot conclude from tie entreprenewrs’ imade
fuate community spicit tha ic would be appropriate oo demand thar those
unfairly dismussed should be rehired on 2 compulsecy basis Instead, they

STATE STRUCTURE AND LAW IN THE THIRD REICH 163

merely incrensed the magimom compensation amount o be paid from four
o 5ix months’ wages. In addition, the entrepreneur possesses unlimited
power to fire not only any of his employees but also any of the members
of the Emplovee's Advisory Council {Vertravensrat), whose members he
chooses. More feudal than capialist inits basie structure, the conceptual
paraphernalia of German labor law makes it exeremely difficult o ac soe-
cessfully against unfair firings. Expressions of political opposition naturally
lead o immediate dismissals, In other words, any criticism of economic or
social policy can be interpreted as a disturbance of community spirit and as
constituting sufficient reason for immediace dismiszal.

Meither its legal structure nor the manner in which the owner chooses its
members allows the Emplovees” Advisory Council 1o become an effective
organ for representing worker interests. This has culminated in a situation
where the material position of the comempoeary German worker is decid-
edly less advantageous than that of his predecessor in the Welmar Republic,
Since the shift in soctal power has been so disadvantageous w the working
class, it may very well endanger Matonal Soctalism’s enthusmstic atempt o
destrov "class spinic” In response w this danger, an attempl has recently
been made in Leipeig by the Sate Labor Minisuy, State Economic Minisuy,
and German Labor Front wowy o improve the strocture of the Natonal
Socialist labor policy. Mansfeld has described the resulting agreement from
March 26, 1945, 25 the pecfection of German social policy® The agree
ment represenis a partial and rather inconsistent step back toward a system
of collective economic self-administration involving worker participation.
In realiny, the agreement shows thar even woday the Third Beich lacks a co-
herent set of social policies. Instead, it is inevitably following the party of the
cconomically dominant; onlv in response 0 occasional crises does it even
make a pretence of trving to fill its (unfulfillable and inevitably unful filled)
proanises o the weaker social parw, the working class

First, the Leipeig agreement aims e eliminate tensions among the two
state bureaucracies, the German Labor Front, and entreprencurs by trying
to amalgamate them. Furthermore, it hopes wo funnel growing worker dis-
satisfaction with the emploversdominated emplovees” advisory councils by
catablishing a svstem of sector-specific work councils based on a sysiem of
paritv-based representation Yet o fusion of the Labor Front with the stawe
coonomic burcavcracies v no means significs a shift in the relations of
power between capital and labor, This fusion Fails o give the Labor From
social funciions that alone could ransform it inte a genuine representative
of emploves interests; more likely, & moght bead o s situation where the wde
ological and educational functions of the Labor Front will be exercised by
economic bureaucracies dominated by the entrepreneurial views Comnit-
tees based on a parin-based system of representation, where a consensus
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between distinet social groups is supposed to be worked out, have been fear-
fully prevented from gaming genwine decision-making authorey In partic-
ular, they have been denied the possibility of intervention in the affairs of
imdividual factores. It makes sense that even paritebased committees of
this type could not succeed in heightening the “feeling of spiritnal partic-
pation” among emplovees, Every featore of the Leipag agreement proves
pothing more than that, even in the third year of the "Renewal of the Ma-
ton,” the resvganizaion of abor relavons m MNavonal Socialism sull faces
serious difficulties. It proves something else as well: to ward off an open re-
volt against MNational Socialist labor organization by those groups most di-
rectly affected by it, particular features of its formal structure repeatedly

need to ke altered.

HEREDITARY ESTATE LAWSAT

O of the most striking legal imnovatons of the Thard Beich, the Hereds
tary Estate Act, aims o “preserve the source of German blood, the farm-
g communiy, by securing the continued existence of old German inher-
tance customs.” In three different respects, this law signifies a radical break
with previows lows, First, it prevents non-Arvans—defined in the broadest
possible sense of the term—Irom acquiring cven average-sized agriculiural
properties. The second decisive legal change consists of making it illegal o
mwigage a hereditary Fanm o i pod i up for sale, Oaly in exceprional cir-
cumstances, and then only with the approval of a court, can this rule be dis-
regarded. But this also means, a3 the legislature was well aware, that the
hereditary farmer is prevented from gaining credit on his real estate. In-
stead, he is advised o seek personal credin™ Since faillure o repay a per-
sonal loan legally cannot result in a foreclosure of the farm, the farmer has
o practical way of gaining access w personal eredin, The third substancal
legal change concerns the right of inheritance. The law climinates the pos-
sability of dividing farmy properties, and i stipulaes that a single descen-
dant, generally the eldest son, should inheric the entire farm. ther de-
seendants have a legal claim only 1o basic living provisions of produce and
other assets (which are usually nonexistent) and only as long as such provi-
sions cannot be converted in cash, Since farmers who do not fall under
the clauses of the Hereditary Estate Act can gain credit on their real estate
and divide their propecty e Jocs, they and thieir heirs ace eager o escape
its blessings, which prevent them from gaining credit and inheritance, Dis-
tnguishing between those who fall wnder the oew Law and chose whio do oot
is extremely complicated and often paradoxical If a farmer with livde
lamded property 15 so diligent that be s able o cover all of his faoaly's
expenses with the proceeds from his faem, he sill cannot atain the legal
status of 2 hereditary frmer since 6 s impossible woascertain whether 3
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sormewhat Jess hardworking heir would be able w supporct hos fanolyv inoa
similar manner® When, as is common in southern Germany, some tvpe
of business related woagrculiural producton 5 operated 0 conpunction
with the farm, the agriculiural unit in question becomes incorporated as a
hereditary estate; that means that theee are stll possibilities for the farmer
o gain credic on his real estate. In contrast, the hereditary farmer who sim-
plv engages in farming, and thus lacks the regular access wo cash revenue
possessed by hos peern, s depreved of any chance of gaiming such credin, Thie
new regulations imevitably lead woa proletoanzaton of those offspring de
nicd an inheritance, regardles of whether they receive financial compen-
sation for leaving the farm. If they decide to stay, they are nothing more
than servanis—the only difference being that they cannot be dismissed from
their positions, Understandably, many victims of this process are not con-
tent with their proletarian fate, Thus, they try wo bring attention 1o aspects
of the hereditary farmer's conduct that might justify a court decision o strip
him of his special legal status, Although legal requests o disband the hered-
itary farmer's special status thus far primarily have come from creditors
rather than members of his own famuly, this merely stems from the novely
of the law, In other words, itstems from the fact that the decision about who
15t Fall under the new law's provisions has vet o be made everswhere, as
well as the fact that the overall number of relevant cases has remained rela-
tively limates], We can aleeady begin, however, to sdentify trends that suggest
that the very aim of the law—the preservation of stable families—is likely to
b undermined bw it The struggle v gain land and propeny, whether un-
dertaken by a creditor who is trving w foreclose on a farm, an impatient son,
or a brother threatened by the specire of proletarianization, s now belng
waged with moral arguments rather than simple juristic means, Although
thie shiort period in which the Hereditaey Estare Act has been in offect pre-
vents us from reaching any final conclusions about its consequences, the
social dhisadvantages resulting from it certamly seem o outweigh (s advan
tages. Ir Fails o resolve the question of small farms; the atempt 1w distin-
guish between hereditary farmers and other types of farmers creates artifi-
cial separations within otherwise homogeneows sections of the population;
the credit problems of the average farmer are rendered irresolvable; all
the farmer™s offzpring but one are diiven inno the ranks of the proletariar,
Through this, and through new legal instruments that allow family mem-
bers 1o discredin the hereditary Farmer and then graot his special privileges
to another sibling, familial harmony is destroyed.

COMNCLIUTSICHN

Although changes in administrative, labor, and agriculiural law might cre-
ate the imipression that they mtend w proside economec celief for those
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who have suffered from the economic crisis, such changes have in fact only
resulted in a reshuffling of positions within the social structure: individual
members of the cconomic and burcaucratic elite have profited at the ex-
pense of the public as a whole, 1t is evident that the measures undertaken
by Hitler's regime against the economic crisis are a failure. That should
b no surprise e those who understand that Mavonal Socialism's polioeal
roots are witer]y reactionary and that the social mission of National Social-
s 15 i represent the imterests of 3 minuscole upper class,

Changes in the criminal law are Nnctioning primarily o prodece a svs-
erm of total state represson unforeseen n thie annals of modern avilizs
tiony. Fewer vears of imprisonment were passed in the eleven years of Bis-
marck’s antisocialist laws than during one month of Mational Socialism.
Fifty political convicts have been execured within twoeand-a-halfl years of
Hitler's regime; more than ten people are still sitting on death row, As these
limes are being written, a new practice of the criminal "justice” sysiem is get-
ting tested: all political opponents are being systematically condemned o
death. This is how the people’s court justified the death sentence for the
former communist parliamentarian Kaiser on August 4 with the comment
that "he was active on behall of communist ideas dangerous woothe state and
folk.” This is how they similarly sentenced the leader of Rote Hilfe, Rudolf
Clavs, to death 2 few davs carber, The same thing can happen at any mic
ment wany functionary in the antifascist movement, or leader of the union
movement or Catholic Church, A new and unthinkable radicalization of
Judicial verror has occurced. The speciee of the death sentence haunis Ger-
mans of every social class. Judges and lawyers, who are increasingly hesitant
Lo participate in the operation of this apparatus, no longer can close their
eves o the fact that 3 polivcal system dependent on ths type of coomanal lbw
ultimarely cannot endure,

The task of future jucsts will be o pot an end o the Mational Socialist
campaign of annihilation in all elements of the legal order. In the process,

the groundwork for the legal system of a socialist Germany can be prepared,

[Translated by Anke Groskopf and William E. Scheuerman)

NOTES
1. Edivors Wore: Carl Schimin long had argued thar the rule of lw consuoued
an essentmally bourgeos ideal Lo accordance with middle-clas Liberalism's basic hus-
tility po the imperatves of a politcal universe characterized by the need for dramaric
“decisions” weapable of being ravovally justified, the rule of bw functioned as an
“antipolitkcal” inarument for restraining authoritacve political acton and {orms of

siale pOweT; s spiﬁl r.nrr:xpnn-r]:n:l o it r:.-_r.rim'l]:.' midd le=class ]'m-.FE rence for delib
erption and “chatier” The emphasis of the rule of bwadeal on the viriwes of rego-
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lating political action by means of cogent general legal statutes allegedly represented
an attempt o subdue polivics woa se of inappropriate “nonmanvisie” criteria,

Aroa Arst glanr:. this ]'.h:mil:'inn seems similar oo maerxis i.'r.u.]'.uirr.«r] antlvses of the
rule of law like that developed by the Frankfurn School scholars; it cernainly parallels
important features of orthodos marsise views of the rule of kaw. But the following
passages from Kirchheimer's 1qa5 essay already podnt 1o two significant differences
First, Mewmann and Kirchheimer bebieve that "the vansition from compeutive 1o
monopoely capivalism” ends w undermine the “bourgeais” character of the rule of
Ev-tdeal. In the simplest terms: the rule of law becomes economically dysfunctional
n organized {or “monopoly™) capitalism, Second, the rule of law always contained
an “ethical mioimuwm.” That 1, it serves a set of essenual protective functions The
benefits of this "eihical minimum” chiefly accrued o privileged social sirat, b
others have also been able o benefie from ivan least during some hisorical periods

2. Editors Moe: In order v discredin liberal legal forms, Nagzi jurists—including
Carl Schminv—yvpically traced their roos back 1w Roman and Jewish sources pur-
portedly alien to the spirit of "Germanic” ko

4. Editor's Mote: Kirchheimer is making a point here about MNaz legal practice
during the regime's early vears that more recent scholars bave alio made as Stan-
lev L. Paulson recentdy commented,

[rJanhes than waiting Cor the ireduction of new samaary B judges and ather off-

cruls im Wae Ceermany simply departed o the ngueage of existing Bos whenever ancd

whevever thar was called fog . [ Tlime-honored giarmniees of the rule af law or

feshissina! were elimimated in one Fell swoop—not legislatvely, but rather in the juds-
cial practice of the new reglme,

Sranley L. Paulson, “Lon L. Fuller, Gusiav Radbruch, and the ‘Positivist’ Theses.”
Law and Plalorophy 15 (00040 $15-350.

4. Fauser, "Dras Gesetz bm Flihrerszaal” Arohie S dffmetiiohen Reeht 26 (1055):
140, The author refers io the Beuithen decision as an ::-:H.mp]nr: of ithe ills of the pre-
National Socialis legal order. In than decision “an instincuve political sense” of Ma-
iional Socialist idenlogy was clearly missing becanse “several German folk comrades
were condemned 1o death on account of a Pole.”

Edator's Mote: In August of 1952, a Folsh Communise was broally murdered in
Upper Silesia by a group of Nazis, Despite the facy that the Nazi leadership openly
svmpathieed with the murderers, the regional court in Beuthen sentenced five MNazis
1o denth, The ruling was followed by Nazi-organized riots in which |ewish busineses
and the offices of republican newspapers were plundered.

5 Editors Mowe: The 1ggy Berlin Imernational Criminologisis Congress fo-
cused ns ducussion on the following questions:

Section L

b Whan posiess must the judge 2 criminal coun possess i the exeoatlon of penal-
ties?

= What measures can b recommended io shoren the so-called “monster tials™

4. Should the attenuation of penal legislation infleence judgments which are already
enforceable? Whar influence may a change in the legislation regarding the exec
tion o penaliees be allowed o have on the penalties which were definisy imposed
before this change or the execution of which had already commenced?
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Section [L

b Are the meethinds applicd b the execiion of penaltks with o view o ediscaring and
reforming criminals caleulated) w bring abouot U effects aimed an, amd are tese
1endencies generally advisahle?
= What indluemce does indostrsad ancd agrico ol onens plovment e on the work of
the prisoner in time of orisis, and by whar means can the harmiul consegueenoes
which it canses be avolded ar reduced? In figing the standard o [ife of the prisoner,
must aocount be taken of the standard of life of the populaton in general?
5. How must the exeoution of penalties resrlorive of liberry dalfer Crom the sxeoution
of measures of securty mvolving deprivation of hbermy?
Section [11L
1. Inwhat cases and according to what rulesshould stevilization be applied in the mod-
ern penal system, whether by msration or by vasectomy or salpingecosmy?
& Laavdesirabde wo introcoee inte U pemal begiskaoson provmions authorizing te judge
o prohabar persons condemned for offences connected wich their prof ession From
carrying om Lhat profession?
5. [s it desirable to establish homes for discharged prisoners?
Section TV
1. Should uvenile coures be given the power © decide oo the measures © be @ken
with regard noa sinly w0 erving chiklbren and yourhs bur abso ro chibdren and yourhs
in moral danger?
2. How would in be possibde, in the soganization of the deeation of minoes pending
iril, o reconcile the reguiremenes oF procedure witl the interest oF te moral pro-
tectioa of the msinor agains the dangers of detenrbon?
% What m the best way e organize moral amd nsaterial sssistance for children ancd
youths when they leave schools or pther insticeuons in which they have been placed
by avpglier oo Bl conset aned by wheom amd in what manser showldd such assistanos be
granteds
Reprinted from Astes du Comgrer Pémail ol péndlentiare futemational de Berfim, Asil d935
(Berm, 1gafil ppo 7E-04.
i, Hee the very imporiant remarks on this in Heinrich Henkel, Strafiicider wind
Geretz im mewen Stead | Hambueg, 10540,

7. Budnolf Freisler, Gedeiben o Strefreciiermesrung fm aadiedsaialistiocvn
.‘n'trﬂ__ﬁr:.':kr [Bierlin, L!_J'_:gﬁ], P

4. Friestrich Echalfsrein, I'ufirirrhn.'ithfln'hrﬁm:m.:ﬁkrrﬁ I:Iiau.'r.\uhl.n'gI L!_:|3.i:|, i o,

. Editor's Mote: Blacks Lo Detionary defines legal anabogy 1o the following
manner: “In cases on the same subject, lawyers have recourse 1o cases on & differem
subpect-matter, but governed by the same general ponciple.” Black’s Law Dictionary
(51 Paul, Minn., 179}

o, Editor's MNoter This refers to the idea thar “there can be no punishment

withoue law.”

vi. Editor's Mowe: The reference here is o Section [ Chuestion 5:

Shoadd the anenuarion of penal leglslation miloence judgmems which are already

enforceable?

What infleence may a change in the legislation regarding the execution of penalties

b alloared e have on the penalties which were definitely imposed before this change
o the exeoution of which had already commenced?
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vz, Editor's Motes Under a set of mysterious circumsiances, van der Lubbe al
legedly set the Reichaiag on fire o February 27, 1959, His acual role in the fire was
never clarified. The fre played a crucial role i securing Hitler's vise 1o poswer.,

15, Eberr, Deuische Juste o (1994 480-488; see aleo Rudell Freisler's com-
menis i ..'-".uﬂ!'r.']rgl‘! dﬂ.-‘l.llrnir.wi'._,'ﬁr metrefes Fechd o | qu;'_:g.ifl: Ao,

L4. Editor's Mowe: The German expressbon here 15 "D kawast, densa du sl In
other words, since something 13 legally decreed, (0must be posiible, even if there is
no real possibiliny for a pardealar, concree ndwvadual e do sao,

15. Editor's Noie: The question reads: “Are the methods applied in the execn
tiom of penalties with a view 10 educating and reforming criminals calculaed 1o
bring about the effects abmed at, and ave these eodencies genevally advisable?”

16, Edivor’s Maote: [n contemporary American criminal law, "avtempt” is definsd
by Bilack s Lo Diesionery as “an effort or endesvour w accomplish a crime, amount-
img 1o more than mere prevention or planning for i, which, if not prevemted, would
have resulved in the full conswrmmation of the ace amempred, by which, in Gacr, does
ncd bring io pass the pariy’s wltimaie design.”

15. Frewsler, in Zestichnfi der Akademie fite deutsches Reché 1 {10540 Bz,

13, See Oerker's comments in Noddsadsoeialicischer H amdinech fir Rackhe waed Ge-
sezgbnmig, ed. Hans Frank (Munich, 19553, p 1946

1. Just o mention a further example: the French newspaper Le Tesfns published
A Tepori on May 27, i, abont the case of Rudolf Cloas, who was s fl.lnr1i|:m.'|:r:.' 1n
the Rove Hilfe, Afver summarizing the reasons miven by the Nagi people’s coun for
the penaly, the article clodes with the comment: *5o0 what are the crimes that the
rondemned 1s accused of ¥ Nodhing very precise was made pubbic aboae this.”

Editoa’s Mote: Rote Hilfe was a Communist Party charity organization,

o, Stanislavs Rappoporn, who is a member of the Polish Supreme Coun and a
professor at the University of Warsaw: Le Funur Code Pémal du Troisieme Reich,”
Heviee ueractivnele o drold pinal 50, 0o 5 (00540,

21, Editor's Mote: [ have been unable w gather any further details about the
rase referred o here.

22 Rudolf Freiser in Grundeige eines aligemeinen deutschen Srafotds. Dkt
e Fmuralawsschusres dr ﬁ'anmkunhﬂung e Akademie _,"r.ir drielrefes Mechd [ Berlin,
L35 ) P 105

5. Zimmecl in Degeehe furismeeitung 30 (19541 442,

Edivors Move: Dhmitrov was a famous Bulgarian Communisy and analyst of D
casm Thalmeenn wits lescler of the Ceermian Commenist F‘.'.::rl:.'.

24, Edinor's Wote: For an accessible discussion of the Nazi Seodergenchi see Ingo
Mitller, Fitder's _,l'uﬂl?.':r'.' The Coairts .q,l"m.! Thard Reich l:l".zmhridgu-:: Hivrvard 1Jnir|.l=:r:.':|:.'
Press, 1q01 ), pp. 120137

25. Editor’s MNote: This refers to the principle that legal bodies are nod permiined
o aler a court ruling in a manner that works w che dewriment of the condemned.,

ofi. Editoa’s Mote: The accompanyving explanation for the question at the Con-
aress repds:

11 has been fownd on varisas occasions that oedinary provissons governing criminal pro

arflure and in prticslar the provisions regarding the furmishing of evidenoe are

only sunzlde for rials of more or less normal length while, in the case of very big crials,
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thiey lead to an excessive and enreasonabde enenson of the substance of the trial The

puestion therefore arises whether, in such cases, it coukl be left te the oourt o decide

o L exlent to which evidenoe showld b furmashed,

27. Edivor's Mowe: The “people’s coum” was outfitted with the special vask of per-
secuting political opponents A contemporary German jurst describes it as “hrsi
and foremest an instowment of politeal verror . . with the goal of exterminating po-
latical |::-|'|]'.r|:|nr.n1.':." Ceitnier Ciribbnhm, © Das ".'n'lk:g'rrir'm shaaf,” in_,l'uriui':r.']i'."?r.']uﬂl.mg
(1gfa), po 1og. See also [ngo Midler, Hade's fustice: The Courte of the Thind Feich, pp.
140—152,

g8, Seg von der Goliz, Dewtsche lotstozeitung 50 (195400 182

2y Freisler, Crundeige enes allgememm deutschen Strafrachis, p. 100,

0. Editor's Mowe: On June 50, 1994, 5A Leader Rohm was murdersd by the
Mazi leadershap. Kirchhemmer very well may be refecving here o the vather peculias
legal jusification of the Mazi leadership's act thay Carl Schmin provided in an in-
famous 1054 article, * Der Fiahrer schiivzn das Rechn® (" The Fidheer Beeps Wanch Creer
the Law™}, ﬂ-!]'.lﬁl'l.1+!|:| in Carl Schmitt, Pottiveen wnd fkgrﬂ: i R.-EI'H:"J_"- meid Wmmear-
Genfoberianilles, rg23—ro3g (Hamburg, 1gaq0).

1. Editor’s Note: lssued on Apnl 7, 1944, this decree made 3t illegal for Jews
and " Marxi=s” (in other words: Social Democras and Communisis) 1o maintain
positions within the civil service,

52, See Aechsanteitddan rom March 5, 1g954.

44 These were the words used by ihe lawyer and Disiract Fihrer Dr. Bamer in
the Wenfdliche Setung.

g F. Wieacker m Ikum.hpfulirnmuituug Jer (l-e_;l_-g,:,fl: 1449

g5 Theodor Maunz, News Cowndiagen de Venadimigeeenss {Hamburg, 19340,

56, Editor's Mote: The ogginal here contaios a oumber of ypographical ecooss
that render i very difficul o translave

57 Editor's Moie: The reader should keep in mind that the esayappears in have
been authored in the summer or avtumn of 1935, Chviously, this situation soon
changed dramatically

g8, Reichupesz 154, p L.

s Jurvistiscke Wochenscheift By (Lo%50:5. 1958,

4. Editor’s Note: The basis of Nazi labor law was the Cresels sur Cvifrung der na-
firmaden Arbed Froom _|am|.a:r:r' 20k, 1054 L Ve ihe= pn::-pri.-r:ln:r the status of the work
place or factory “Fidee” {leader); employees wers now ® Gefdreeiaf™ (Followers),
and both leaders and followers weve given the duty of cooperating “in the best m-
terests of the folk and siave,” The democravically elecred Webmar labor councils {Be-
ireherdite) weve replaced by a system of Emplovees’ Advisory Councils | Mrrawens-
ratel, which was given the responsibility of “deepening the spiric of trust within the
factory.” 1o order v become a member of this couneil, a worker's candidacy for o
had 1 be approved by both the Facwory Leader and the factory “cell” representative
for the National Socialist Farty, For a detailed aceount of Bazn labos b see Franz L.
Newmann, Aeemetis e Stracteee end Preoioe .q,l"ﬁ'ﬂtl?.':l.ll..u.l'."?miu.EW| {MewYork, Iia:r]'.r.r
& Row, Lg44), pp. 400-427. Alse see Taylor Cole, *Macional Socialism and the Ger-
man Labaor Courts,” __ﬁ-:ur'.um! n__f'f:‘nﬁ.rﬁ': 5 [:r:p-l 1t :ﬁg—l n7; Mathan Albert Pelcoviiz,
“The Social Cours of Honor of Nazi Germany,” Palfineal Sasaes Quartenly 53 (10581
SHO=3TL.
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1. Voo der Gohz in Jurstischs Woekenaedotf 64 (1ag5): 1281,

42, This is the view of Erost Huber, who primacily seems tw have its propagan-
distic benefits in mind, see Dvusche Juriciaationg 50 (19551 207.

4% This wew, which 15 more consistent with the functoning of capitalism, s
endorsed by analysis such as Werner Mansteld and Pohl,

44- Bee the decions reprinted in foisische Wochensshrift Gy (L5000 1502,

45, Heackemdbeisbair (19540 1, 274.

46, fuvistsche Wosteerchnf® Gy (1ga5): 1284,

45- Editor’s WNowe: The Enafech apalyzed here was made law on Sepiember
@3, 1035 According to i,

the peasont (only iF racially a pure Arvan, of course) was sl e the Bl Upon his

death, it passes o one her, undivided and unencumbered. The order of succes<on is

figesdd: the som, bis ol aprlng. the fasher, broshers or daughters and their alfspring, sis-

ters To be a herednary peasant one must be bawermfihdg, that is, capable of managing

the Farms,
Meumann, Selemedh, T %

.-;::I See the discussion of this xsee in Natimabooinistinche Handiageh __El' Rechd
wiied Geitrgetung, ed. Hans Frank (Munich, 1gg5), p 1oy,

45 See the decision of the Hereditary Estate Court in Karlscuhe, printed in
Jwadieeks Wocheneoheift B4 (10550 2014
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Criminal Law in
National Socialist ficrman}f

Chig Kirchlietmer

The frst period after the downfall of the Weimar Republic was macked by
the rise of authoritarian ideclogy. An authoritarian criminal theory, min-
gled with elements of the ofd classical school, domomated the academic
field. In the criminal courts the transition was immediately reflecied by the
imposition of harsher punishments and by a weakening of the status of the
defendant,

In this carly period, the genuine national socialist contribution 15 to be
found in the theory of the volitonal charscter of penal low (Willenesinaf
vechif) . This theory, the ideclogical offspring of Dr. Freisler, Undersecretary
of Juatice, completely shifted the emphasis from the objective characieris
tics of the criminal act o s subjective elements. I asserted that the state is
Justified in demanding greater selfeontrol from the indvidoal aod also o
considering criminal intent as the main object of the of fensive action of the
authorities, The content and even the style of these ideas were copied from
Mictzsche, who characterized penal law as war measures used o rid oneself
of the encmy.!

The most imporant praciical consequence of this more or less deliber-
ately vaguwe theory was o disappearance of the distinctions vsually separating
criminal awempt and the consummared criminal act? Meither docirine,
however, made much headway, When German theorists discovered that Ger-
many is not an authoritarian state but a racial community, authoritarian
criminal theory Jost s theoretical foundation.® The docirine of the voli-
tiomal character of the penal law, although pever officially discarded and
still considered as a clue to national socialist law,! ran into a maze of con-
rradictions and theoretical difficulties. At Grst it seemed o foreshadow the

Eadivors Naove: Origivally apgeared in Studisnin Piafosoply and Sogfal Samor 5 oo § (nggeh,
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conversion of punishment of consummated acts o prohbiuons agans
the commission of acts which would merely endanger the commupity, In ef-
fect, the new legislation of 1935, relatng primarly w eresson and the pro-
tection of the people and the government, has made punishable a large
number of mere preparatory acts which, although not having dooe any
actual damage, might, had they been consummated, have endangered
the community.” The theory, although justufving the punishment of such
preparatory undertakings in the case of high treason and related subjects,
nevertheles fought with all avadlable arguments agaimst the unlimited ex-
tension of the penal sanctions.” The measures of securivy—one of the cor-
merstones of the mauonal soctalst pemal legslaton—introdeced in 15 are
intended w protect seciey from future misdeeds and therefore aim also
atwhollv or pargally ieresponsible persons,” These measures, woe, defy clas
sification wnder a svaem of volitional penal law. Moreover, the docirine
would not apply w the whole feld of negligence.

The so-called Kider Sefade (Phenomenological School) gained some the-
orctical following and its doctrine superseded, at least to a limited extent,
the wolitional penal law doctrine. With the beginning of the present war is
influence could even be noticed in the formulation of governmental de-
crees and court decisions, which were seeking a concept 10 minimize the
legal requirements for punishableness. In s theoretical foundation, this
doctrine shares Carl Schmin's anack on general conceplions, on norm:a-
tivism and positivism, and siresses, instead, the concrete order of life. Intu-
iton and essence are mtrodwced a5 the troee method of discovering the
criminal agent. His inpate character can never be educed by mere logical
deduction from the statutory requisites. “A person who akes away a mov-
abde object not belonging o him does ool pecessarily clasify himsell as a
burglar, Only the very oatwee of his pecsooality can make him such,™ Ve
hement controversies rose arcund this decirine Its chiel adversaries tried
b prose thiat & penal code retaining rational aod teleological elements was
more in line with the aspirations and oeeds of Mational Socialism than was
the Kieler Schule?

For practical purposes it was sufficient io abandon the sl foean sine lege
rule! and w substitute the postulate of material justice (legitimacy) for
mere formal dedvetion from te Taw (legalioy), These devices and, mioce ef-
fectively, the constant stream of new and sometimes retroactive statuies and
decrees, coupled with the increasing subordination of the judiciacy w the
orders of the central authorites, worked 1o fashion the new fabric of na-
il socialist peoal luw, The postulate, always recurrvent in the pationa] so-
cialist literature of penal law, that mere formal wrongdoing must be super-
selen] by thie miotve of material justioe, leads w che demand chae the eternal
tension berween morality and law, dominant in the liberal philosophy of
law, must disappear.!! The social order of the racial community postulates
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the identity of bw and morcality. With this identification the given order s
theoretically accepted as unguestionable and just. On the practical side,
however, Crerman liverature no longer holds thataces formally focbidden by
statute but performerd in the higher interest of the country are not pun-
shable per se, Az inoany other established ovder, there 15 sull the contradic-
tion between legal and legitimate, If there isan urgent need w suspend the
vl ity of crominal sanctions—and many such cases arve found in the Ger.
many of wday—ihe reference o a legitimacy beyond the law does not seem
o be sufficient, In 1954, o the case of Bdhm and hes followers, s special bow
was promulgated, retroactively covering murder in these cases with a cloak
of legalin. 2 Wicth regard o the recurrent criminal acts of oversealous Pary
followers, amnesty laws with selle prosegai 1" clauses intervene, thus maintain-
g the Action of & coherent legal ocder, The maim importance of the ai-
tempied unification of the moral and legal order lies, therefore, in the
symypiomiatic desire o brosden the seope of the penal o, and oo extend s
activitics o pew ficlds, We abstain from remarking on mere changes of
phirazeology which, in order t justfy more severe punishment, ey o fnd
a foundation for secondary social rules in the pew mores of the country,
Under the pre-Hitler penal code, a person who abused a position of special
rrust was punished for breach of vrus the new prescription retained the old
definition but added o its scope the violation of the duty to mke care of
other people's financial interests, Corruption was to be attacked through
this comprehensive definition.'* The mass of published decisions contains
oo hint of an incensified drive against corruprion, bur what quite nacally
happened was that heavy pressure was brought to bear upon contract part-
ners by indtmting coominal prosecutions The Beichsgericht was compelled
to side against such attempis at enlarging the content of the penal law by
explaining that mere violaton of contractual relatonships does not come
under the modified prescription, and that the duty 1o protect other peo-
ple’s Anancial intecests must be the essenual content and mot 2 drcomstan-
tial element of the contract in order o enjoyv the protection of the modified
Section 266,15

More farreaching than this attempt (o raise the standard of business
cthics was the extension of the category of crimes commiteed by omission, '
This extension was carried through by new legal rules as well as by judicial
interpretation. Section ggoc of the Penal Code makes it a legal duty for all
people w render assistance in cases of accident or common danger, and
the neglect o do so may be punished by imprisooment for e vears But
still more important is the wayvin which judicial interpretation has extended
the legal necessity of action. Every conceivable statute, whether in the realm
of civil or of criminal law, may create such dutics. An attorney who does not
prevent hisclient from lying to the court when underoath may be punished
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for participation in perjury, as Section 198 of the modified Code of Civil
Procedure requires the pacties o give complete and troe accounis. ' The
wife of & hereditary farmer has the ducy of extinguishing fires on the prop-
erty becawse the herediaey farm aw and the legislhoon o the feld of agn-
cultural production aim at raising production.' The Reichsgericht’s inter-
pretation crentes special duties for people living oo faoaly or inoa domestic
community. Here the Reichsgeriche decides that the moral duy of Chiris-
tzn charity becomes a legal duty, the neglect of which results in punish-
ment™ There have been many objections w this method of comverting
moral into legal dutics whenever the count likes to inflict punishment?
The previcusly mentioned Kieler school has therefore oried o replace the
moral-legal duty argument by increased emphasis on the nature of the crim-
imal Motives, general disposition, criminal antecedents, and personal char-
acter here largely replace objective characteristics, making the uncertain
boundaries between legal and illegal still more indeterminate ®!

The "sound feclings of the people” ccocupy a special position among the
attemps o enlarge the scope of criminal law, In some instances—as in the
previously menticned Section 4300, and in the analogy preseriplion Sec-
tion g=they were explicily inseced in the statutes. But i addition to that,
they play an important part in the general reasoning of the cours, It may
be doubtful, though, in particular instances, what the “sound feelings” of
the people amount . I s interesting (o know that in such cases the indi-
vidual judge is not supposed to act as an independent source of the “peo-
ple’s feelings.” He is directed o And the authoritative expression of the
“people’s feelings” in two sources: first, in the pronouncements of the na-
tion's leaders, and second, i the homogeneity of conceptions developed by
the similarity of educational and professional standards among members of
the judiciary. That is vo say, the people’s feelings are crvatallized by the au-
thentic interpretation first, of the executive, and second, of the judicial bu-
reauracy, 22 Most important of all, becawse of s wide feld of application, =
the mention of the "people’s sound feelings” in the analogy prescription.
The application of Section 2 s allowed only when two conditions coincide:
first, that the fundamental idea underlyving the samuee can be applicd 1o the
case in question, and second, that “the people's sound feelings™ require
such application. If the fundamental idea of a saiue is conceived a3 some-
thing fixed once and for all at the time of the statute’s perfection, Section
2 serves only as a permissive clause For closing gaps unintentionally left
open by the legislator, But it would not be permissible to extend this appli-
cation 1o new facts which the legislator could not foresee ® In Germany,
criminal law theory embraces all shades of opinion. Representatives of a
very consgrvative application®t are found side by side with advocates of

an opinion which allows for changes in the fundamental idea,® and both
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are outdone by a number of extremists who start by emphasizing the “peo-
ple's sound feelings.” Of course, in the phraseclogy of the statutes, “sound
popular feeling™ only takes second place after the mention of the funda-
mental idea of the statute. But for these extremists the analogy has linle
meaning as they acknowledge the legal prescriptions only as signposis for
the judge. to guide him in his creative endeavor 1o form the conception of
material wrong doing.® The numerous opinions delivered by the Reichs-
gericht on this guestion show a remarkable restraint in the use of Seciion ¢
in contrast o the practice of the lower cours ® It would be futile to pin
down the Reichsgerichn iooa well-<defined doctrine, but it constantly refused
10 lend support o the more extremist views, and even recemly it declared
that no dispensation of the judge from obeyving the statuee follows from Sec-
tion 2.5 The following are among the most imporiant decisions: the ap-
plication of Section ¢ in order 1o punish false accusations of unknown per-
sons is denied, since the legislator intentionally refrains from punishing
such accusations ™ Merely immoral acts cannot be punished as incest be-
caust the legislator has deliberately demarcared the realm of punishahble
acts. ™ The cases in which the abuse of the dependency relationship is pun-
ishable are also explicitly limited and no extension into new felds may ke
place.! Meither did the interesting attempt to extend rape into the Geld
of matrimonial relations find favor™ Manslaughter cannot be interpreted
as murder simply because the accessory circumstances were especially atro-
cious ™ A wide domain was more or less completely closed to the appli-
cation of Section 2 when the Reichsgericht argued thar the analogous ap-
plication of prescriptions given by the national socialist legislator must be
examined with the utmest care in order to make sure that the lawmaking
authorities did not intend 1o erect a barrier against extension by analogy*
Of the less freguent cases where the Reichsgericht approved of the applica-
tiom of Bection 2. we mention only twe significant ones, The first case is con-
cerned with the receiving of stolen goods. If a person, instead of receiving
stolen goods, did receive the gains obtained by selling or exchanging them,
he will nevertheless be punished. In this case, of course, the Reichsgericht
admitted a change of the fundamental idea on which this prescription reses.
The original prescription was directed against the hiding of stolen property,
whereas in the new interpretation the idea of atacking participation in, and
profiting through, crime prevails® Embezzlement by emplovees of the
party and related organizations is dealt with as embezzlement by public of-
ficials.® But it is interesting to know that so far the Reichsgericht utilizes
only ald @actics from the postwar revolutionary period (1g18-10910) when
it convicted revolutionary organs of “malfeasance in office,” as if they were
public officials. Throughout the decisions of the Reichsgericht there is an
evident tendency o maintain rationaliny in the realm of criminal law, This
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pationality requires that the statube 15 preseoved a5 3 main focos for the de-
cigions of the individual cases. On the other hand it pavs for its atempt uwo
mainin 2 certain coherence i the legal system by complete submision
when cherished ideas of the new regime are atstake. Thus, for instance, is
decizions regarding race dehlement fall in line with the inverpretations of
the most ardent adherents of the official dogma and oy to extend the range
of this legislation as far as possible. ™

It is especially interesting w note the willingness of the Reichsgeriche
trn extend legislation on race defilement to include foreigners who have
contravened this German legislation on foreign soil.™ It is just a prelimi-
nary stage of the realization of the ambitiows plan o exeend the lmis of
criminal jurisdiction over foreigners in foreign countries. This plan aims at
extending the jursdicton beyvond the aditional mas of ogh treason,
felony, and so0 on to embrace the punishment of all violations of German
imterests ™ This principle remained a mere posmlate, withowr much acioal
importance, as long as Germany's rule was restricted o her own Lerritory.
But at the point ot which she began sucoessfully toomvade other countries,
the retroactive extension of part of the German criminal legislation, as done
by decree of May 2o, 100, te foreigners acting in foreign countries, served
the double purpose of giving a cloak of legaliny (o persecutions of foreign
political enemaes whao fell in Germian hands and then foghteming inee sub-
muission the population of stll wneonquered eerivory by indicating the legal
conscquences involved in any move against Germany—a kind of legal coun-
terpart o the Blizviegy movies shown o the upper classes in the countries
about to be invaded. 4

Bt it 15 qquestiona ble how far the influence of the Rechsgericht exeends
The changes in appeal praclice, no longer allowing many cases (o come up
wr the Reichsgericht for review, limit the sphere of influence of the highest
court, Where the influence of the Reichsgericht has diminished, the ad-
mimstration hes stepped mowith s moch more effective weapons for co-
ercing judges wo fulfill its wishes not only as regards the general ideas but
alzo s regards decisions in concrete cases, Whienever the government so de-
sires, it can compel the judiciary to mete out sentences according to its
wishes by means of retroactive statuies This method was wed in two ypes
of cases. First, in the “cause célchre” of van der Lubbe (Reichstag fire)
the retroactiviy served o obiain a desived sentence in an individoal case,
Second, retroactive statutes were later issued as, for instance, the statute
against kidoapping and the statote against car holdups with the help of
traps, as well as in the more recent war legislation. Here the retroactive
death penalty was introduced in order to achieve an immediate deterrent
effect. The executive influence on the administration of criminal justice has
been further mcreased by the gradual abandooment, since 1957, of judicial
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self-government. The assignment of tasks within the court is no longer car-
ried out by the president of the court in connection with the presidents of
the various sections and the highest ranking associate judge, as indepen-
dent organs of the court, but by the president of the court alone as rep-
resentative of, and on ordecs from, te mioeseey of justiee, The assagoment
may he changed during the year not only for specific reasons, for example,
tlness, but alse o the interests of the admimisraton of jusice, ! This de
velopment, which tends w lower the judiciary o the status of a mere ad
minstrative agency, finds s logweal conclusion in new regulatons ssoed st
the beginning of the war. These regulations grant the ministry of justice the
right to change and wnify prisdictons and w abolish the mmovability of
judges, by ordering them o accept all asignments within the jurisdiction
of the minisuy of justice®® The dismissal and the compulsory retirement of
judges, at first only planned as a trapsitonal measure for the stabilization of
the regime, have become o permanent device, The judges are sulyected w
Section 71 of the civil service stature, which provides for the compulsory re-
tirement or dismissal of officils if they doonot give sufficient puarantees of
adherence 1w the National Socialist regime. The remaoval may, however, nol
be ordered by reason of the material contentsof a judicial decision. But the
howndaries are difficult w draw and a decision ool punishable o sell may
ncvertheless reveal just that personal unreliability on which the removal
iy be based ¥ The changed status of the judge 15 quite matorally reflected
in the official ideologywhich, instead of formal independence, emphasizes
the judge's imcorporation in the racial communiey, ¥ The central adminis-
tration also increasingly influences the decision of individual cases through
the medium of the public prosecutor’s office, Legally speaking the courts
are at liberry 1o deviate from the punishment asked for by the public prose-
cutor, but in practce they are strongly discouraged from doing 50,9 The
cffect is evident. The rate of acquittals fell from 1500 percent in 1952 o
1o percent in 1038, Duration and severity of sentences have increased,
even iF the share of fines in all punishmenis has pot varied very much.
From sfifi percent in 19520t went down slightly to 4.5 percentin 1938,
an interesting sign that even the penal law of the racial communiny can-
not dispense with such capitalist institutions as fines, There 15 also, so 1o
spreak, a certain wype of public opinion which exerts heavy pressure oo the
courts from below, This public presure is allowed w expres iself in the
more extremist organs of the Mational Socialise Parry, which sometimes dis-
agree violently with the judiciary and publicly express their opinion in their
newspapers, 7

There is another feature o which litle attention has been paid and
which seems, however, very secwously o e infloenced the administration
of criminal justice in Germany: that is the disappearance of a unified system
of criminal Iaw behind imnumerable specal competences (departmental
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pgation}. The ever increasing number of administrative agencies with inde-
pendent penal power of their own has enormously diminished the scope of
action of the regular eriminal cowrts ™ This comailment of the judiciary’s ac-
tivity is a phenomenon of deep social significance, Special administrative
wnits like the 5.5, the Matonal Socialise Party, the Iabor secvice, and the
army have their members partially or totally exempted from the compe-
temoe of the ordinary eriminal couwrts Under the special disciplinary rules
of such organizations, the legal demarcation between permissible and illicit
behavior may be fundamentally the same a3 in the ordisary law cowrrs, B
the primary ohject of such organizations is the unconditional maintenance
of a sirictly hierarchic order, and this colors and varies the application of
the penal law, The reestablishment of special military courts, abolished un-
der the Weimar Constitution, was one of the frst frois thar Hitlee's victory
brought to the army. Since then, the organization of the military couris has
been carried ourwith great thoroughness. From a purely legal point of view
the compulsory labor service has only a rather restricted disciplinary power
over 1ts miemibers ¥ But in practice two-thirds of all punishable acts coms
mitted by members of this service are handled by the labor service organs
themselves, " The same applies o more exclusive organizatons like tee 5.5,
The exercise of this disciplinary power makes it impossible for vival bu-
renucracies like the judiciary, amd, o certan extent, the public, w get oo
iy glimpses of the conditons prevailing in such seraces, which are thies
more or less hermetically sealed against outside influences, But at the same
time the pecaliar mixiure of special disciplinary and regular penal power,
which prevails even if nominally special penal couns are set up in the par-
tcular admimsteatve branch, appreciably inereases the administrative pres-
sure on the members of the service,

The facts that the demarcation lines between spectal disciplinary aned
general pepal power® are insignificant and that both these powers are
combined in one bureaucracy result in a guarantee of the complete sub-
servience of the individual and an immense advantage for the service. The
scparation of functions between the entrepreneur and the coercive machin-
ery of the state is one of the main guarantees of liberty in a state of affairs
where few people control their own means of production. This scparation
has often been threatened and rarely completely achieved. Mow, however, it
is completely eliminated under this combination of disciplinary and penal
power in the same administeative service.

Whereas the exemptions of the members of the labor service or of sol-
cliers ave personal and more o less complete exemptions, German practioe
also knows a considerable number of exempiions that are only attached o
specific functions, while in other respects the competence of the ordinary
criminal courts & upheld. We do not need 1o go inte the reatment of po-
liieal offenders by the Vollbsgerichicha!, which s one of these special agencies
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for a selected category of criminal cases, The mportance of this agency, by
the way, is diminished by the very fact thar the Gestapo (Political Secret Po-
lice} are not obliged to abide by its decisions, but may keep in custody peo-
ple acquitted Tw this cowrt, The commercial part of the adminisirative penal
law is only concerned with the professional activities of merchants, factory
owners, their deputies, and the affaics of taxpavers in general. The term "ex-
emption” is, strictly speaking, incorrect, as the German legal system pro-
vides for a dualist procedure. The administration is at libeoy w carey the
case to the courts or to impose fines of varving amounts on its own author-
iy, The German theovists v hard v find & demaccaton ne between ordi-
nary criminal law and commercial-adminisirative criminal law. They refer
o the degree of immoralicy involved or call upon the difference between
proven and presumed culpability for the different procedures.s? In real-
iy the completely discrevnonary power of the administeative agency as
whether it decides to initiate a criminal prosecution or prefers to deal with
the offender by administrative methods defies theoretical classification.
Criminal prosecution carrics with it loss of social and economic position
through imprisonment, publicity, and criminal records. The administrative
procedure means a change in the basis of calculation, perhaps an alteration
in the distribution of the social product between different participants in
the process of production or distribution, perhaps only between entrepre-
newr and administration. This applies equally w0 ax evasion and 1o in-
fringement of price, marketing, or production regulations. In many aspecis
such administrative procedure can be compared with the antitrust prose-
cution by the U5, Atorney Gencral whose last report expressly states: "The
defendants ave wsually not members of what 15 ordinanly called the coomi-
nal classes, ™" But whereas the UL, courts decide as sovereign bodies when
tor further and when w bar the industraal policies of the administraton, the
wse of the adminisirative penal aw in Germany represents an effective
weapon of the administration’s economic policy. It is applied, not to ascer-
tain what the bw of the bod is in the gquestion under dispute, Ta in order
to coerce the merchant orindustrialist o fall in line with the administrative
regulations. In some cases private combinations, such as marketing organi-
zations, were invested with disciplinary and penal power, and the official in-
dustrial associations [ WinschafteGregien and Kawmern), which had similar
powers, were mostly dominated by the most powerful affiliated corpora-
tions.™ O the other hand, the choice of the adminisirative penal proce-
dure in the field of taxation, marketing, or price fixing represents a notice-
ale advamage o the commercial and indusirial clases in their typical
clashes with the public order. Its consequences are of a financial nature and
do oot prejudice the social status of the persons involved, For a long time
the administration has even acknowledged that these penalties form a part
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of the ordinary busines expenses 1o be deducted when establishing the net
imeome of corpocations for mx purposes® Behind chese achantages, which
the administrative penal procedure grants o the business classes, there is
alwavs, of course, an evident danger that the administration may wuse the
weapon of criminal prosecution against a recalcitrant or otherwise unpop-
ular member of the business classes.

Administrative penal procedure does not necessarily imply that the of-
fender fares badly in the individual case, as its foremost task is not one of
punizhing but of enforcing the obedience of the individual o the adminis-
trative podicy with its capidly changing needs, These admimisteative needs
have also been rosponsible for a completely changed treatment of petty
criminality {minor affenders in ordinary criminal cases). The increasing
mage of regulations, cconomic hardships, and fundamental processes of
cconomic dislocation, with their inevitable consequence of loosening moral
sandards, have created an urgent proldem of what o do with the enormous
army of minor of fenders. The theory that had elevaved the eriminal as such
tor the rank of the archenemy who bas o be exterminated hastened o show
that the essential nature of those petty offenders raises a totally different
proflem. S The administration coped with the proldem in its own way, [Tin-
stitutionalized an expedient that democratic governments use onlyvery hes-
itantly, In 1045, 1054, 1056, 1055, and atthe beginnimg of the war in 140,
amnestics were issued for: a) minor offenses of all tvpes, punishable with
prison terms of omne sy months, b)Y minor of fenses of political enemies,
covering sentences up o six months, and ©) almost all ovpes of offenses and
sentences of overzealouws political adherents, The ammoesty ws applied w
Judged as well a5 1o pending cases.” The magnitude of these amnesties may
be seen from the figures shown in the table oo the following page, although
they are very incomplene,

The German solution to the problem of petty criminality by generous
and regularly recurcing amnesties i3 open 0 grave doubis, When, by sheer
good fortune or by adroit manipulation, it is possible, even if discovered, 1o
avoid punishment, the enforcement of the penal law assumes the character
of a gamble. A purcly technical consideration must also be added because
of it spectfic weight, Whether the offender 15 classed as o frst of fender or
as a recidivist merely depends upon the chance of whether, at the time of
thie ammesty, the procesdings had aleeady advanced as Far as the judgment
stage and whether his records have therefore been transferred o the crim-
inal files, or whether he 15 lucky enough w get away with the wolle frosegu
and therefore keeps his criminal record *virgin.™ as the French like o sy
Let us agree, for a moment, that the bayer 5 3 mece administrative classt
fier. Even a purely classificatory practice will suffer in the long run if the ad-
ministrative technique is completely reversed during the year, while the
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atmms b0 be achieved remain unchanged. And the most subtle differentation
will hardly be able 1o show why a larceny committed on April 25 is some-
thing different from one committed on April 24.

The war, aswe have already had the opporiunicy 1o mention, brought a
mass of new legislavon, This legislaion was doubtlesly influenced by spe-
cial considerations of war policy, but it also contains matured concepts of
Matiomal Socialist erimimal policy,

Insofar as substantive law is concerned, the principal aim is i guarantee
the security of the couwnry in wartime by an extremely barsh policy of pun-
ishment. The chief weapon is the unsparing use of capital punishment. As
carly as Avgust 05, 1050, 8 decree made the death peoalty mandatoey for
any attempl at treason ™ Al the heginning of the war, the scope of applica-
tion of thie death penalty was alse extended woorimes commutted during the
carrying oul of anti-airceafl defense measures and also generally (o all those
wha profit from the state of war in ocder o commit coomes, Whereas in
these cases the death penaly is optional along with hard labor, itis manda-
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tory for crimes involving danger to the public.® A more recent decree ap-
plies the mandatory death peoalty w anvone committing cape, highway or
bank holdup, or other crimes of violence involving the wse of fircarms or
swords or daggers or other equally dangerous implements,. The same de-
cree makes the punishment provided for consummated acts mandatory for
anvone only attempling or participating in a crime.®

The decree of Ociober 4, 1930, concerning dangerouws juvenile delin-
fquents, alwo merts special atenton,® Up e the war there was some ten-
dency o spare juveniles the harshness of Mational Socialist criminal policy.
The new decree, however, apparently a consequence of increasing juvenile
delinquency, marks a break with the previous policy. It exempis juveniles
between sixteen and eighteen from the jurisdiction of the juvenile cowrt
when the culpric, in view of his mental and moral development, could justi-
fiably be regarded as o peson over cighteen, aod when the offense exhibas
a particularly degraded criminal character or if the protection of the com-
munity requires such a punishment %

The new evaluation of these criminal offenses shifs the emphasis from
the persooal mouves, the dicecton of the coomamal's will, o the special ex
termal circumstances under which the offense was commivied.™ The deter-
rent purpose prevails above all other considerations. Where the statutory
formulation il gives equal weight w the evaluation of the offender’s per-
sonality and to the protecive needs of the community, the official interpre-
tation makes i abundandy clear that the later aim bhas absolute predomi-
nance, In this relationship, the doctrines that lay special stress on the type
of the erimiinal gaim official recognition, The war parasite, the precociously
dangerous criminal youth, and the brutal criminal, as they appear in the
war decrees, are eriminal types For which the pictorial impression {Bildtech
nek) prevails over precise legal definicion { Mekmalstechndl) . In decisions de-
riving from these decrees, this method has led o the use of antecedents for
cstablishing the guilt in the crime in question, and guilt becomes guilt not
in relation wo the particular offense, but in relation to the whole career and
the carlier ways of life of the criminal.®™ This method of considering an-
tecedents not only in order to decide the punishment but also o udge the
guilt inn the offense before the judge helps in practice o estallish the pre-
dominance of a rather crude form of social protection as the main content
of the criminal Taw.™

In the field of criminal procedure before the war, opinions arose, even in
the Mational Socialist camp, resenting the fact thar no motual trost could be
established between the defense attorney and the court. Nor had the prob-
lem of providing an adequate defense For the overwhelming majoriny of in-
digent defendants found a solution.® The deterioration in the position of
the defense attorney was, after all, very lacgely an unavoudable result of the
transition from the liberal to the MNational Socialist svstem. Instead of
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improving the position of the defense attorney, the war increasingly shified
the main sk from the judge o the public prosecuios, the member of the
"militant” corps of the administration of justce. The war decrees have
given the public prosecotor an almost completely free haod o choose be
fore which judge he would like o bring a case, Competence in criminal
meatters 5 oo longer regulaed aceording o the natere of the offense, bt
depends on the sentence that the public prosecutor is prepared 1o ask for,
Thus he has complete power to decide whether he intends 1o bring the de-
fendant before the "one judge tribunal,” which may prescribe hard labor up
o two vears and imprisonment up to five years and against the decisions of
which there s oo appeal, or before one of two kinds of “three men courts,”
which may prescribe any kind of sentence, including the death penalty, If
he chooses o bring the defendant before the ordinary "three men court”™
iStrafkammer}, an appeal to the Reichsgericht 15 posible. Incidentally, we
should pore here that the abolition of the principle of the inadmissibilivy of
reformatio in feius now allows a conviction to be reversed to the detriment of
a defendant, even if the decision has been appealed only Ty him. Bot if the
prosecutor prefers w bring the case before the "special wibunal” (Sonder-
gerich—usually composed of the very same three judges who ordinarily
sit a3 Srralkammer—no appeal i allowed.

The parucipation of Bvmen i comimal proceedings has been ooms
pletely abolished as a measure of war economy, but even now it is stll pos-
sible that the judges mught not conform quickly enough o the policy of ex
treme deterrence initiated by the government. There were some instances
where the ™ three men court,” consttuted as a “special ribunal,” and isoing
a decision thatwas legallvunappealabde, did oo react guickly enough v the
wishes of the government. To remedy the situation and w secure a juris-
prodence in absolute conformity with the wishes of the political leadership,
a special division was set up inside the Reichsgeriche™ Before this division,
the chief pullic prosecutor of the Beich (Obsrsichsanwall), a3 representative
of, and on order from, the Fihrer, may directly bring—omitting the lower
courts=—certaim cases which seem o him of special imporiance, Moreover,
cven cases which have been finally decided may be brought by him to a new
trial before this division within a period of a vear after the final decision of
the lower court had been rendered. The decree provides for this new pro-
cedure in case there are grave ohjections to the accuracy or the justice of
the judgment. But let us not misunderstand the position: when the chief
public prosecutor demands a new trial, he at the same time stipulates the
sentence which the division is expected o give.™ Mot withouot justification,
thie position of this special division has been compared w chat of the princes
in the seventeenth and cighteenth centures, who had the sovereign cighi
of confirming or modifying decisions of criminal courts, and, therefore, the
possibilitg of increasing or decreasing the punishment. A slight difference,
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however, should not be overlooked. Frederick 1T of Prussia, whose memory
the new German regime sometimes takes pleasure in invoking, exercised
this jealously guarded right of "confivmation” in order w0 foster the human-
ization of the criminal law and not, as the present regime does, solely for
the purpose of converting the eriminal law invo a svasiem of deterrence and
hrutality.*

The sitwation of the German judiciary in dealing with criminal cases may
be summed up as follows: like any other administrator of importance, the
Judlge has the right and the duy e decide the particolar case before him ag-
cording to the existing laws of the land. Just as the administrator may re-
ceive, from his superion, a circular prescribing certain desired changes in
administrative methods, so the judge may be presented with a retroactive
decree ordering him immediately w change criminal practice. The differ-
ence between the administeator amd the judge = the following: o partie-
ularly imporiant cases the administrator wsually receives orders from his
superior, prescribing how o proceed and to decide, But a judge is legally
bound only o decide according wo the existing laws—subject, however, in-
sofar as his person s concerned, o compulsory transfer or removal, and
subject, insofar a3 the judgment i3 concerned, w the order of the Flithrer (o
the special division of the Reichsgericht wo change the decision in the way
imcdicatesd by the chief public prosecutor of the Beich, OF the many changes
that the administration of criminal law has undergone in Germany since
1 s, the most facreaching one 15 08 conversion inko an administrate
technique, Mew prescriptions are made and remade; the emphasis may shift
fromn personaliny factors o the social siiwation; harsh punishment in one
field and for one set of persons may be counterbalanced by wholesale ex-
emptions for other violauons and other groups of perseos, And at che somne
time there i a continual process of leveling down the judiciary from the
status of an independent organ of the state tw that of an admiimistraave ba-
reaucracy. As carly as the beginning of Felwuary 1055, the freedom of ac-
teon of the judiciacy became inceeasingly cestricted  through the replace
ment of the general law of parliament Tw the Flihre's wncontrolled and
incessant decree legislation, often applyving to specific cases.™ The wartime
decrees, by making it possible w control individwal criminal decisions, mark
the last stage in the transformation of the judge from an independent agent
of sociery inte a technical organ of the administration.

Ome of the most serious consequences arose from the accompanying
process of departmentalization. We have seen how the increased efficiency
of state and industrial machinerywas paid for not only by the loss of the ben-
ehts of absiract citizenship but alse by the complete subordination of man
in his productive relationships to the disciplinary and penal machinery
bl wp by the special services and by private combinations invested with
the garments of public authority, It 15 at this point that the inroads of the
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Mational Socialist state machinery on the daily life of the average citizen ap-
pear to be most striking and that the exclusive predominance of strict
power relationships will most Likely creane frictions.

The fight between normativism and the concrete conception of life did
not affect developmenis in the field of criminal administration untl a very
late stage, when this conception could, by its very lofliness, be convenicnily
used o bridge theoretical difficulties in the recent campaign for ruthless
extermination. The attempt of the legislator and of the judiciary to use the
criminal law vo raise the moral sandacds of the communing, appears, when
mgasured by the resulis achicved, a8 a premature excursion by fascism ino
a field reserved for a bewer form of sociery. In effect, ivis difficuln i see how
the goal of improving public morality could be obtained by a state that not
only operates at such a low level of satisfaction of needs ban thar also resis
on a supervision and direction of all spheres of life by an oppressive polit-
cal organization.
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55 The extent w which this admanistrative crominal procedure lacks any rela-
tionship with penal w may be seen in an example which at the same time shows the
ascendancy of the adminisratve over judichal bodies Up w the beginning of 1939
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field of tagation, the Keichsfinanzhof, mainained the praciice of admiuing the de-
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cedure abio intends w punish guilt butwith the difference that for reasons of mere
convenience the guiltis often presumed and need nor be proved. s main argumen:
forthe abandonmentof its earber line are the changing aims and significance of the
adminisirative penal procedure which leads toa change in the people’s conceptions
af such procedures, As it 8 very unlikely that the peopls have a definive conception
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56, Maver, Das Sirafoeht des dewtsehen Volles, beginning on p. 84.

§7. We have not taken into account the numerous special amnesty aws for the
members of panticular adminisurative services or for the inhabicanis of special (mosly
newly incorporated | regions.

Whereas the convictions for crimes and misdemeanors and the amnestbes and
melle prosequr velate i numbers of persons, the Strafbefelde velate o numbers of cases,
Thisdifference ia parly balanced by the fact tharabour g0 percent of the penal man-
dates are Bavarian cases (see Dewteohe funintenzeinog [1g56]: 461, But in Bavaria the
prevailing pracrice is to handle, through judicial Steefbefelds, all kinds of violations of
police regulations [For example, traffic viokaons) elsewhere dealtwith by the police
and never appearing in any criminal record. 1 mus also be noved thar the *number
of convicted” covers crimes and misdemeanors, the amoesties and wolle profequr
crimes of polivical adherents, less important misdemeanors, and probahly also some
major irespasses, whereas the Sireflfolle include only trespasses and minor misde-
meanars, In spive of all this averlapping, which prevens accurave comparison, one
resuli stands oot very clearly: in the years 1952, 1955, and 1947, when the amnesties
could have had no practical influence on the movement of criminalicy, the figures
for comviciions and for Steaflefeile are in general apprecimbly higher than in preced
ing or suhseguent years, when the influence of the amnescy laws could be traced. We
may modice, by the way, a secondary consequence of the amnesty policy with iis nu
merons wafle fraragui, as well as of the transition from ordinary 1w administracive pros
cecdure: criminality Aigures based on convictions by ordinary criminal courts hecome
meaningless (Von Weber, *Die dewtsche Kriminalsiatisik, 1gg4,"” Setehnfi e odie



150 OTTO KIRCHHEIMER

peramie Strafrectimvivenschaft 58 [1058]: 508-Gzy, admits the deceptive pature of the
Ceerman criminality figures As regards the 1g30 amnesty, the adminisration has
ordered thay, insofar as welle feegu are concerned, no material for satistical vse
shiould be collecied. See Doctnche fustiz [1g50]: 1452, This order makes itimpossible
tor follow the application of the 1930 amupest) We cannoot, therefore, obtain a -
nmically accuraie piciure of the development of ithai part of criminality waally han
dled by the repressive agencies of the governmendt.

5. This sane of affairs has led 1w proposals o introdace a file of pending crim-
inal procedures: Sewdel, Deutsches Sirafrechi & [Lgaa): 25.

s FGHAL (1gg0l, 1, beginning on p. 1455 We do not comment on the agora-
vations of punishment for maliary aned relared of fences.

Go. RGEL (10390, o, beginning on p. 1655

G, FGHL (1gsgl, L p. 2578

bz, RGHL (1935, 1, p. 2000,

b5, Although the number of unem ploved youths between 14 and 18 Cell almose
o zero between 1095 and 1957, the rise in the number of crominal youths in many
towns was much higher proportiionally than would have been jusified by the 54 per-
cent increase in the age classes berween these years In Hamburg, for example, their
nmber rose from G568 w 1068, in Erfwr from 101w 2go, 0 Halle from 1500 ago.
The fgures are taken from reports on come among vouth i Zeitschef fiir die gesomie
StrafwieschafT Ry (16340 667, and 55 (1g3g): 187, The most obvious risse isinthe
field of rm:.m]i.1:|'. ihe perceniage of moral offenses in the whole 1:|F:.'m|.1h i.'l'imi.l'l.'lﬁll:r‘
rose from 4.6 percent 1w 10 percent beiwesn 154 and 1637 in the wwnships

G4. “The picture of the pecionality of the of fender cannot be separated from the
sate of war™ Roland Freisler in *Gedanken zum rechien Sirafmali,” Deureetas St
ekt & i1 !_1__'«1:_'&: Se0-9q0-

br. See the decision of the Siungan Sondergeriche, in Wiiggah: 443,

L. AGE vol 5L, po 190, aoticipates thy trend when it explaios that a stawe
of diminished responsibility by no means excludes the application of the death

s liy.
. b7, K Siegern, “Dhe Lage des Sirafverfahrens,” Deetsche Rackeopimssscha vol 2
LLas7). pp- 4757

GH. Decree of Sepiember o, tggg, BEEL (1o 1840,

tig. Tegumeyer, *Der ausserordentliche Enapruch,” JWiiggal 2ofo. The decs-
sion nf the .':]'.mr.il.'ll division, r|_|.||::-1-|er.| in £A [|.|:_H1:|]: "lH' shiows thaet the j':l.r]gr.:. wnder
stood the orders given w them when they changed a sentence of hard kbor oo a
death sentence,

g B Schimid, *Seaan und Beche” in Theme und Proocs Friedracts des Grosem
(1gsb), beginning on po go. A ler decree of February 20, 1940 (BGBL [1g40], 1,
P g5l generalized the opton of the chiel public prosecutor of the Reich w ake
exceptions in final decisions durmg a period of a year following the decision. The
decree allows him o challenge criminal sentences before the ordinary divisions of
the Eeichsgericht il he finds fauli in the application of the new v, Conservative
lawyers were eager wo interpret this as a new nullification procedure in sulbstnution
of the extraordinary exception befove the special division (K. Klee, "Die Verord-
nung tiber die Zusandigkein der Srafgeriche,” £4 [1g40]: gol, bt i was immedi-
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ately authoriatively confrmed thai the exiraordinary excepiion did mot vield ioithe
new rules (Roland Freisler, "Me neve Methode dec Suadgenchiszustindigkeashes-
timmung,” Dewische fustiz [iggo]: 2831, Iseems, therefore, that in order 1o oblain
the desved resulis in questions of practical importance, a pew toal before the ape-
cial division will be asked for, whereas in questions of more legal than practical sig-
nificance, the untfication of the criminal pracuce will be obtamed by means of the
nullification procedure before the ordinary divisions of the Reichsgerichy

1. Franz L. Neumann, “The Change in the Funciion of Law in Modern Soci
ery,” reprinted above



