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Remarks on Carl Schmitt’s
Legality and Legitimacy
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Carl Schmitt's Legality and Legitimacy analyees the core principles of the
Weimar Constitution as well as the present and future staros of German con-
stitutional trends® A substantial portion of Schmitt's arguments attempt (o
demonstrate that there i3 a conradiction between democracy’s underlyving
justification and specific elements contained in the Weimar Constitution
o arising from s application. Schmin fGils o discriminate sufficiently be-
tween providing a justification for a particular system of normative ideals
and analveing empirical political reality. He conflates two different tasks—
an analysis of normative political ideals { Solfensideen) that focuses on their
logical structure, and an examination of specifically political forms of hu-
man behavior (which can be intended by normative ideals) concerned with
the question of whether a system of normative eals can "function” prop-
erly when put into effect. Implicitly, Schmitt assumes that the internally con-
trachiciory character of a svatem of political ideas based on a definite svaiem
of normative ideals in itself constitutes evidence that the political system in
question cannot “functon” propecdyv—signs of 2 strand of conceptoal real-
ism in his theory® Since almost all of Schmitt's claims presuppose a certain
Justification For democracy, a discussion of this part of his theory seems ne-
essary. Schmict defines democracy as the fundamental principle of making
decisions on the basis of simple majorities. He furthermore argues thar
democracy can only be justified within the context of a homogencouws soci-
ety. Thus, he comments that " the method of will-formation by means of sim-
ple majority decisions only makes sense and can only be tolerated if a sub-
stantial homogeneity of the people can be presupposed.™ Bun since i seems
that homogeneity refers wo an empirical condition and thus by itself cannot
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consttute an whiimate justfication, the postulate that democracy can only
be realized in a homogencous society seems o be the result of a somewhat
miore fundamental argument within Schmiet's theory, His Constiutional The
ey explaing in greater deail the significance of the need for homogeneiny
for democracy® There, Schmitt grounds his view by referring to the prinei-
ple of equality, which he claims constitures the presupposicion of every dem-
ocratic system. But in opposition to Schmitt, we need to keep in mind that
the principle of equality by iself doss not suffice as a justification for de-
mocraey; it does not necessacily follow from the equal creatment of all mem-
bers of sociery that the majority should decide.® Since Schmitt undertakes
tox chy precisely this, maperity rule mevitably seemis sensebess to hom, 7 Instead,
majority rule only becomes understandalde i the demand For erquality is in-
tegrated into a demand for the realization of freedom, defined here as an
agreement between an unhindered process of will-formartion among citi-
zens with the will of the government; the demand for freedom then takes
the form of trying o realize it for as many people as posible®

The concept of liberty has many different meanings. In constitutional
theory it has been vsed o describe two domaing thar hisiorically bave loog
appearcd alongside one another, Nevertheless, these two domains differ,
First, the concept of iberty can refer to the process by which norms ame cre
aved, but, second, also o the relationship between the contents of particu-
Lar norms and spheres of individual activity, 5o far, our comments here have
becn concerned with the former. In this first sense, liberoy refers 1o political
libserty [hberty within the state); in the second sense, lberty refers o iodi-
vidual liberey (liberty fiom the state). Individual liberty, which craditionally
has been associated both with vights that guarantes the lbecry of the madi
vidual as well as those rights that permit individuals 1o come together and
form groups, possesses two key attcibores, Fuest, indvidoal iberty guacan-
tees that the process of political will-formation can take an unhindered
formm. Thits function can be deseribed in terms of the mghis of afizenshi, Froe-
dom of the press, freedom of opinion, and the righes of assembly and aso-
ciation belong under this rubric.? They constitute a necessary supplement
v soecalled poliiead vights, such asvoring vighis and the right of equal access
o all governmental posts, Political cighes are naturally 2 component of lib-
erty wilkin the state and fundamental o the process of democratic will-
formation. ' At the same time, individual liberties are the precondition for
a private sphiere of freedom for the indvidoal; here, we can speak of froste
vights. First and foremaost, the right o property and religious freedom be-
long o this cavegory, as well as other liberties, insofar as they do not serve
political goals.'* It is simply not the case that all three types of libertics—
pobitical vighis, the righies of the citizen, and private rights—=have always co-
existed in history!® “Political liberty,” in the narrow sense of fundamental
participatory righits, even exists i some extent n pondemocratic states
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such as Ialy, ! Specific to democracy s the full realization of politcal righis
alongside the full realization of the rights of the citzen: only this combina-
tion can guarantee an unhindered process of will-formation. In contrast,
private liberties do not represent a necessary feature of democracy. The ex-
istence of private rights, and even 1o some extent the fghts of citizenship,
may even prove to be independent of the amount of political freedom re
alized at a particular historical junciure.'® Schmitc's definition of liberoy
paces special emphasts on the liberty of the individoal; in addition, he dis-
tinguishes between the liberty of the isolated individual and the liberty of
mdividuals interscting with other individuals, Since Schmin conceives of
liherty in terms of a sphere of individual action beyond the scope of the
stare and fails w consider whether individual freedom stands in some rela
tionship to the process of democratic wil-formation, ' he is incapable of ac-
knowledging the distinction between the rights of citizenship and private
rights; in our definition, private liberry is merely deseribed in reference 1o
the imtenton underdying indiviedoal behavior, and o is cherefore ieeelevant
whether this aim is pursued b an isolated individual or by individuals act-
ing together. Schmitt defines political liberty according wo its scope, but
s significance only emerges [for Schmio] in relation o the posiulae of
equality; liberty becomes a correlate of equality. Consequenty, Schmitt ob-
scures the dual characier of the rather heterogeneous complex of ideas thar
make up the concept of liberty: it constitutes the foundation both of citi-
zenship rights necessary for democracy and private rights. This all serves to
suggest, as Hans Kelsen has shown,® that majority rule constitutes an insti-
tutional guarantee for the realization of a greater degree of freedom than
other decision-making procedures. In accordance with Rousseau’s Social
Crodfract, we have 1o asome the inevitability of the emergence of special in-
terests within every society. Admittedly, as the scope of such special interests
decreascs—and here we can only think in terms of quantitative shifis—so
too does the sphere of heteronomy decrease, After all, under such condi-
tions the probabiliny of differences of opinion, and the concomitant chance
of being outvored by a majority, decline, Nonetheless, the total transcen-
dence of all differences in opinion has wo be soen 8 constituling a uiopian
idea because it would imply the destruction of individuality itself. 1f we start
from the relatvely vncontroversial clum that an ackoowledgment of the
virtue of & particular value necessitates that we try io realize 1t as fully as pos
sible even i it turns oun o conflicn with competing values, and even if the
real world s likely o present challenges o our undertaking, we can come
1o the following conclusion: even given some relatively high degree of het-
erogeneity within socicty, the mere acknowledgment of the principles of
equality and freedom demands that we sl sirive o realize them as come-
pletely as can be achieved. It is not possible to show within the confines of
this essav that a justification of democracy along these lines bas been his-
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torically dominant or that preciscly this view is the basis for the Weimar
Constitution and s sell-legitimization as the world’s most liberal. In order
to prove the accuracy of this interpretation, we merely need to refer to the
often-cived speech of former Secretacy for the Interior Deavid—a rather
moderate politician who was a contemporary of the Constitution's archi-
tects=—as well 2z o the preamible of the Consutution wself, which speaks of
the German people’s quest o revitalize and secure a political system ac-
cording to the principles of freedom and justice, '

The justification for democracy suggested here is only one of many
possibilities. We can distinguish between two different basic iypes of jus-
tification. One grounds the democratic principle of politcal organiza-
von by recourse o the “formal™ values of freedom and equaliey, inde-
pendently of the objective content of concrete decisions that result from
democratic decison-making procedures, Another justufies this organis-
tional principle only because of the objective character and basic correct-
ness of democratically derived decisions. The concepts of democracy devel-
oped w Bousseaun—and, apparently, Kelaen as well—depend on both iypes
of arguments, '

Crve reason why Schmin rejects democracy is thar he helieves that "whio-
CVCT POSSCESCS A majority position (namely, 51 percent of the votes) no
longer commmits injustice, bt simpdy arceibuces v all of his actions the stats
of law and legality. Becavse of these implications, the concept of a func-
vionalistic principle of legaliey devoid of any substance s pursued ad s
duwe. " But there is a guaternio temierus in the use of the term efiedice
here, Certamly, it 15 troe that it = perfectly legal inoa parliamentacy democ
racy for a 51 percent majority o pas some sel of material-legal norms as
lomg as thiis 15 done in accordance with the existing constitutional system’s
underlving organizational norms. But that might change nothing from the
perspective of some citizens, whio might consider the legal norms o gques
tion unjust. This seems wo be the wpe of sitvation that Schmitt has in mind
in the passage just quoted: those who felt that a particular set of legal norms
werg unjust would have o belong (o a minority. In a nondemocratic siarne,
the same type of situation would arise when an indeterminate number of
dissenting voices, but in this case potentially amounting o more than §g
perecent of all subjects, considered as subjectively unjust a set of norms that
arg considered w the holders of power 0 be just.® In the case thar the
supreme power does not consider these norms unjust, there is only one way
i which a difference between a democratic and nondemocraric state could
result; only if the nondemocratic state institutionalized an authoritatve
decision-making body w which disenters could appeal with a claim than
injustice had heen done to them. But even then the unavoidable problem
of qeeis cutodiel e cudfodeswould remain as unresolved as beforehand, Even
absolutism failed to institutionalize a constitutional device of this wpe®!
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Incidentally, the establishment of such a device would not only transform
existing democratic bodies into nothing but a set of intermediate powers
for a "jurisdictional state™ ({ furizdiftionssiaal}, like that recendy criticized by
Schomiet, bt it would simalarly disfigure mstitutions of 2 new type of plebas-
citary authoritarianism like that suggesied by Schmion®

So far, we haove only considered those possibilities for jusufying democ-
racy that focus on the direct acceptance of values obligatory for their own
sake., Bul the relationship of democracy o oa particular set of values can also
be “instrumental” in an indirect fashion, Atany given point in time, a demo-
cratic system may ool divectly realize a given set of values. Nonetheless, it
may be believed that at some pointin the future democracy will effect the
realization of those values, This position can insist on either the mainte-
nance or the abandonment of democracy once the values in question have
been realized. In both cases, democracy = qustified becavse o s 3 means
o something else; for the first category of justifications mentioned above,
democracy 15 a goal iooitself, The political theoey of Margism s an example
of this view of democracy, whereas National Bocialism is an example of an
instrumental view, seeking the abolition of democracy.

Yer Schimitt does not simply claim that democracy cannot be justified in
a heterogeneous socicty. He abo claims that democracy cannot function
amidst heterogeneity becawse it does not allow all people 1o actin a univer-
sally legal manner® But we can point to a whole series of phenomena that
arg difficult o square with this thesis, One cannot claim thar France was ho-
mogencous in the period between the Panama Dispute and the railway
strike of pguo, The proletaciat had vet o be integrated into the mainsteeam
of French politics, and issues of =pofitigue ef idéofopie pure” still plaved a piv-
otal role in political consciousness, The ideological legacy of the French
Revolution has divided the French people since 178g. Now that these ideas
have become hegemonic, they serve (o integrate social groups into a stable
society. ¥et at the turn of the century, during a critical period in the history
of the Third Republic, this ideological legacy sill had real force. I had the
capacity o polarize the French, yetthe process of democratic will-formation
was ool disturbed 2 In Grear Britain, increasing heterogeneity is becoming
cver more apparent: the consolidation of the Labour Party helped put a
process into motion in which pronounced social divisions now take the
form of divisions among political parties The fact that there are situations
where a concept of substantial national homogeneiy & consciously em-
ploved as an instrument of political integration could just a3 easily be inter-
preved as asvmiptom of an overall weakening of the extent wowhich national
homogeneity s self~evident. This process is all the more significant in the
face of the fact that 1t was linked to the unprecedented “hors de {a nation”™
declaration of a major British party—in short, o an attempt oo limic the ide-
ology of national homogeneity to a mere portion of the clectorate, Signifi-
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cant national and social heterogeneity in Belgium has resulted in a trans-
formation of political parties into wpical integrative parties, but until now
mi serious threat 1o the functioning of democracy has been evident there®
The ongoing trend wward heterogeneity s the source of the B that
ideas of homogencity important for contemporary political consciousnes
decreasingly corvespond o political reality; homogeneity 15 thus largely
founded on ideology in the sense given the term by Karl Mannheim ™ A
“False consciousness” of this tvpe can be generated by o process in which the
“superstructure” lags behind transformations of the social substructure,
The contents of a partcular form of consciousness may once have been
"right” insofar as they corresponded o a panticular set of real conditions,
bt they become "false™ as soon a3 substantial changes in those conditions
have taken place. For example, until recently a virnually unlimicved faith in
the virtwes of 2 form of egotstical caleulaton, namely interest-based soli-
darity, functioned as a powerful integrative instrument in the United States,
Lts efficacy can be demonstrated simply by comparing the manner inowhich
nationally heterogensous groups have been assimilated in Ametica oo simi-
lar attempes at assimilation in Europe. But if it proves to be the case that the
cconomic depresion means that Morth American capitalism has entered a
new stage in its history, it would seem that this quasireligious calculative
worldview s going o be put o oa difficeln tese as i comes up against a set of
real conditions that conflict with it. Particularly in light of its pragmatic
structure, it is questionable whether this worldview is going o prove able v
survive the test ot hand, With remarkable sociological consistency, the
dream of 2 "new prospeity” is now being wsed as an instrument of social in-
tegration in the United States. Social coherence once was founded on the
fact thar the expectation of social mobility suggesied nsellw the individoal.
Mow an ideologically denatured form of this reality is supposed to coment
social bonds, 27 But o democratic ideology may not be “false” simply because
it lags behind transformations of real social conditions In addiction, an ide-
ology may be misleading becawse it inter prets democeatic realiny in the light
of a preconceived utopia that is incorrecly seen as being already realized in
thie existing democracy, This endency is evident o thie deological devel-
opment of broad segments of the European working classes, whose original
allegriamce w sl democrcy seems o have been transferred o existing
political democracy. Paralle]l o the ongoing decline of subjective homo-
geneity, contemporary democracy s faced with the transformation of its
very foundations, and thus a "foundational crisis” is taking place. It is im-
possible o deny thiat those moments when such transformations are nec-
exsary arg precisely those when democracy often finds iself in a cricical
sibuation, But in the face of both the inadequate inductve basts for the ar-
gument and significant empirical evidence 1o the contrary, S3chmitt's bleak
assessment of the impossibility of democracy’s situation in a heterogeneous
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sociely has notbeen sufficiendy grounded. Alver all, new potential solutions
1o this problem are becoming evident: they take the form of an increasingly
consistent "instrumental” view (Miltdendelliung) w democracy. As long as
constitutions had wo represent the interests of relatively uniform social
classes, lindle attention was paid (o the significance of the instromental rela-
tionship between distinct social classes and democracy. This remains true
cven though Charles Beard has recently claimed that the American Consti-
tution originally rested on a coalition of “money, public securities, manu-
factures, and trade and shipping, ™** This instrumental conception currently
manifess nsell most cleardy in the written norms of the constitution hav-
ing 2 material-legal charscten, like those found in the Weimar Constitution
iwhich is founded on the "social contract” of the Legien-Stinnes agree-
mien k) = and the recent Spanish Constutution.® It reflects the experience of
parties that support a democratic constitution becavse they see itdmply as
that political apparatus best capable of achieving a necessary degree of po-
liical wnity in a heterogeneous sociery. From the perspective of parties of
this twpe, democracy’s basic virtue lies in the fact that it provides a betver
chance for each of the respective parties o exercise power than o non

democratic system can provide. The increasingly pervasive status of this in-
strumental view of democrcv—compatble o siyle with so many other
facets of the ongoing “disenchantment of the world " —adminedly con-
tribnes we the instabiliy of democracy 1o the exeent thar political shifis may
suggest Lo key parties or power groups that democracy no longer functions
as an adegquate instroment for reaching their pactcular goals This appearcs
to be the case in Germany; its significance is arguably even greater for un-
derstanding recent developments in Germany than those factors described
by Carl Schmitt® Itis clearly impossible to make generallyvalid statements
about the relatuve frequencies of positive and negaive instromental views of
democracy among various social groups. Bul recent experience docs sug-
gest that a positive instromental view of democracy is capable of generating
political stabality { Germany between 1925 and 192, Belgium, Crechoslo-
vakia, Australia, perhaps even Spainj.

So far our discussion of the functioning of democracy in a heteroge-
neous socicty has ignored questions concerning the strains put on modern
constitutions by material-legal constitutional standards that go bevond the
traditonal set of organisational norms and guarantees of freedom.™ But
Schmitt not only claims that parliamentary democracy outfitted with a tra-
ditional set of basic rghts s icapable of funcuoning propery, bt that
material-legal consttutional standards (regardless of whether they are ex-
empt from amendment or possess special protection becaose they can only
be amended by means of qualified majorides) constitute an addidonal
spure for the inevitable insabaity of contemporacy democracy,? Before we
can explicate this thesis, it is appropriate w categorize the relevant main
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tvpes of material-degal standards found i the Weimar Constitution and of
interest 0 Schmint in his study® The standacds ac band include those de-
mandimg that the administracion aod jodiciary immediacely seek w o achieve
their concretization (in other words, normes of fxaton [ Fxdeungenormen],
such as Article 145, paragraph g, Articles 144 and 145, as well as those
that contain no such obligation. T che Jater group, we find standards thar
constitute demands on the lawmaker to act in a specific manner but do
ool allow citizens 1w sue if they believe they have been left unfulfilled
{ programmatic norms, such as Articles 151, 161, and 162)% and those that
merely authorize the legislator (o act in a cerain way (authorization norms,
for example, Article 155, paragraph 2, Article 156, paragraphs 1 and 2, Ar-
tcle 165, paragraph 50.% It only makes sense woestablish authorization
norms when it seems at least questionable that their goals would have been
acdmussible withowt the authorzaton; programmate standacds, however,
make sense even when their admissibilicy was not questioned beforchand
because they put “moral pressure”™ on the legislaor, Toothe extent thit Axs
tioty mormes are realized by means of norm-based legal action undertaken by
governmental authorities, they have real substance. When they Fal v be ful-
filled, programmatic and authorization standards lack such substance,
How does the existence of such norms affect the funcuoning of demaoe-
racy in different settings? In situations characterized by a relatively wnckang
g destrbution of poaser; norms of fxaton play the following roles by remiov
ing certain objects from the immediate access of smple majorities they
make it more difficult for those ohjects (o become the target of everyday po-
livical srruggles. They reduce tensions and hence tend w improve the func-
tioning of democracy.® When they are chosen correctly, that is, they corre-
spond w the specific political constellation, they anticipate politcal resulis
that otherwise would first have to have been achieved by means of a polia-
cal siruggle. Such Axation norms thus seem o amount (o introducing the
principle of planning into the svstem of competitive democracy. At the same
time, Axation norms deny simple majorities that stand ina relationship of
enmity to those institutions protected by the norms a safetyvalve for achiev-
ing their wishes, Such standards thus may result in a siovation where dis-
satisfied mass movements fail to reach their goals becavse of the especially
restrictive basis of the legal order and eventually opt For radical antideno-
cratic alternatives; this is a real possibility especially if a vavisfion in social
ooer velebivnes has taken place. Bur there is still a noveworthy compensatory
clement that works against this possibilicy. Groups that are attached w the
imstitutions protected b a parucolar fxacuen oocm cend o have 3 posiive
relationship o democracy in general A good example for both enden-
cies=—that 15, for g potental imerease a5 well as decrease in democratic sta-
bility—& provided by the special constitutional protections enjoved by the
civil service, The consututional guarantees providesd w the civil secvice in
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Article vag'® (as well as by Acticle g1 of the new Spanish Constitution) lmae
the scope of political spoils. This reduces the intensity of struggles between
partics hecause the opportunities for political patronage are diminished. At
the same time, the parties’ respect for the principle of legality is subject to
A tough test of thiey believe thae the realization of their political goals 15 ted
o the rapid replacement of personnel in the state burcaucracy.

The same effect = evident mthe sphece of progeammeatic and authorizs
tion norms as long as they are ool realized inoa siwation characierized by &
constant distritution of power. Here, the potential beneficiaries of these norms
arg heought inte a positive relationship o the democratic system (Articles
156, 165, paragraph 2] becavse of the Consttution's endocsement of their
ideal values as well as the political opporunities offered by the aorms.
What consequences do such norms have for the operation of democracy
when there 15 8 varnahle distvbution of fower and a particular political major-
iy attempts toorealize the goals set out noan avthovzaton norme They
wiruled seem o contribute positvely to the functioning of democracy (o the
extent that an increase in power of the group in question is permitted (o
take a legal forme—in other words, o the extent that an expansion in the
power status of a particular group is secured by legal means, In this fashion,
both the Weimar Constitution and the new Spanish Constitution would
allow the transition from an agricultural order dominated by big landed
propety a more epalitarian one by means of @ simple legislative act (Ar-
ticlke 155 of the Weimar Constitution, Article 44 of the Spanish Constitu-
tion . Tosummarize: the material determinaiions of the second part of the
Weimar Constitution are quite indeterminate as far as the question of the
funciionimg of democracy s concerned, Whether an integraove oc disinte
grative function dominates is determined by cheir particular content and
social milieu. All we can do here is limit ourselves to fleshing out their pos-
sible consequences.

Schmicr makes the further point that the inroduction of material san-
dards in the Constitution’s second section alters the organizational core of
parliamentary democracy in such a way that parlinmentary sovereignty s
abrogared in favor of a syvstem based on the primacy of jurisdictional ele-
mmiens, 2 Schomatt s right to dentfy trends pointiog i this divection, but—
significantlv—ihey emerge where the cavses Schmin identifies are ool pres-
ent. Accovding to Schmite, such changes in organiztonal structure occur
especially where we find constitutions with “special material constitutional
clavses that can only be changed by amending the consttution™* But the
most significant example of a “jurisdictional state” is the United States, Ifwe
igmore the Eighteenth Amendment for o moment, the American Constitus
tion clearly represents an example of one "limited 1o organizational and
procedural rules and basic liberties ™ [t 15 the “due process clause” in the
Fifth and Fourteenth Amendments of the American Constitution—huoth
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originally had a purely procedural character—that the Supreme Court (and
the lower courts which follow 1ts lead) has relied upon i order o outfe
itsclf with impressive controls over both federal and state legislation. =
One interpretation of this jurisdictonal element in the American policical
system goes so far as to speak, not at all unjustly, of the “supremacy of the
federal judiciary in matters imvodving pecsons and property,™2 As far as miat-
ters relaved o private property are concerned, the supremacy of the legis-
lature in the United States bas been effectively destroved, Although the
American courts do not “confront the state in the role of a guardian of a
social andd economic order that remains basically unchallenged,” as Carl
Schmitt claims? but rather are conscious architects of a conservative “up-
per house” intent on defending propertied imterests in opposition o legls
latures elected on the basis of universal suffrage,*® no threat to the func-
tioning of the transformed American political system has resulied. None of
the opponcnts of the Supreme Court'’s "usurpation” of power has even tried
to make this type of claim. Whereas the contours of jurisdictional suprem-
acy can be clearly identified in the American case, the German constitu-
tiomal system hias only wken relatively modest steps o this direction—de-
spite the fact thar Germany, in conrrast i the United States, exhibics all the
preconditions of this development emphasized by Schmitt, The only move-
mient waward an expansive constitutional imterpretation has occurred with
regard to the politically irrelevant Articles 151 and 155 of the Constitu-
tron, ' The interpretation of the constitutional guarantes of property does
provide evidence of certain similarities to the jurisprudence of the Ameri-
can Bupreme Court, but it remains fundamentally different because the
concepl of propeny at the base of German jurisprudence remains much
narrower, Besides—and this s decitave for our discussion here—the pro-
tection of propery docs not belong among the familiar basic rights®' Nor
have the courts made wse of the possibiliey of relving on Article 1og as a
starting point for establishing a system of jurisdictional supremacy.™ In the
face of the “administrative state™—which Schmitt rghtly sees as characters
tic of the svsiem of emergency-based decree rule now found in Germany—
possibalities for the expansion of jurisdictonal power are gaining substan-
tialiy in scope, There is now a real posibiliy that a new political sysiem
based on a mixture of specifically administrative and jurisdictional elements
will be able o emerge. Bot thar is a process thar transcends the scope of this
essay; Schmitt himself believes that such a process stands in opposition to
prositive constitutional aorms for the mose pact only becanse of legal cus-
toms (Cewoknheitmecht) 5 This is smply not the place to examine the entire
constellation of Bauwes that Schmin discusses under the tide "the excep-
tional legislator ratione wecessitatis. "

As noted above, Schmin’s view of democracy leads him o posic the exis-
tence of a series of contradictions between democracy and the underlying
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justification of a number of central elements of the Constitution. By demon-
strating that democracy can be justified within the context of a heteroge-
nenus society, we al the same time bave implicily shown thar there may be
good reasons for o democeey o nstitutonalize special constitutiona] pro-
tections of a material-legal wpe. For heterogeneity implies the need for spe-
cial protection. Schmitt argues that even if the heterogeneity of Weimar
democracy constitutes 3 case where there may be a legitimate movve for
special constitutional protections, and even i the peed for them s quite
substantial ™ their establishment nevertheless genecates 3 contradiction,
This contradiction arises between the first section (with the exception of
Article 760% and ws founding principle and the second section of the Wes
mar Constitution and is respective founding principle. The justification of
the frse part of the Constitotion allegedly demands an unrestricied " fonc-
tionalism®—in other words, a constitution that smply consists of organiza-
tional standards with the exception of guarantees of basic rights. Schmit
calls this wpe of democracy a parliamentary legislative state (| farlamenda
rische Genezgemmgenant) of & possesses the chacactenistes of & legislaove
state and its decisive manifestations can be found in norms established
by Parliament,®® At the same ome, Schmiet clams tha the basic justifica-
tioy of the Constitution’s second section requires the abrogation of Arti-
cle 76; it should either be fully exempt from amendment, or only the com-
petent organs of the estate-based {stdndestaatlich) state should be allowed o
amcnd It

If we are logically consistent, recognizing the necesity of providing special
protections for certaimn nterests or groups Erom political majorties has w cul-
minate in a situation where those inerests or groups are placed compleisly
bhevond the range of funcuionalistic parliamentary and democratic decision-
making procedures, I wonld be consistent 1o grant them a full exempiion
Erom amendments it i paries or the acknowledgement of a vight o exodus
and secession,

Thus, Article 76 contradicts the founding principle of the second as well a3
the Arst section of the Constitution.® Schoott smply excludes thie possibal
ity that there could be a compromise between the imperatives of "func-
tionalism” and the need for special consttutional protections. He explicitly
repudiates the compromise found in the Welmar Constiiurion as unrea-
somable by characterizng it as an attempt o uphold “newstraling” betwesn
the principle of nevtrality and the principle of nonneotralio: Yet the point
15 e that we simply need w denofy o pewtral position between these o
alternatives. Instead, it 5 3 question of distinguishing between impeded and
unimpeded neatrality, Beyond this, Schmitt's conclusion that a decision to
opt for newtrality here in fact implies 2 nonoevteal decison appears o be
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wrong, Schmitt succumbs to a mistake made by Pascal: “at ne point parier que
Dhvw sty ¢t fovier gu i wesd pas” But Voltaire poinced ou long ago that i is
obwicusly incorrect o make this statement, for those who are filled with
doubis amd in search of enlightenment probably place their bews neither on
hehalf of God’s existence por against it The decisive point i3 this: i is oo
clear why it should be acceptable for some olyects o be fullv exempied
from the operations of the functiooalism of the Arse par of the Weimar
Constitution (which Schmott believes necessanly has o be unrestricied ),
baae sy ic then should be inolerabde o impede the legiskaive regulation of
such objects by political magorities as the Weimar Constitution has tried w
do. In both cases, it is a question of compromises between the value of
democratic forms and the value of definite ohjective values; the Weimar
Constinution is characterized bw an emphasiz on the former. Is underlying
support for democratic forms has merely been moderated in such away that
woling procedures have simply been alvered for a specifed ser of objecs.
Undoubtedly, a ceiling o spedial protections would have to be established
iy such away that if a consiootion were (o iransgress i, the amownt of demo-
cratic procedures remaining would be so minimal that one might just as
well have established procedures justifving the possibiliy of abolishing
democracy® But no one can claim that the second section of the Weimar
Constitution has reached such a limin, The justifcation of democracy thar
we have tried o sketch out here makes it possible w claim that in principle
there is no contradicton between the existence of Acticle 76 and the core
of the sccond section of the Weimar Constitution (that is, with the excep-
o of thie basie vights promulgated there), The faces of the case ace differ-
cnt as far as the applicability of Article 76 w the Constitution’s basic orga-
nizational norms s concerned, In his eachier Constitutional Theory, Schmtt

relied wpon adistinction bevween the Constitution and constinuional Tlaws™ -

to make the case that some constitutional norms are unalterable. He dis-
ringuishes these porms by determining whether they belong (o the funda-
mental structural decisions of the Constitution, I we idenify democracy's
basis with an uliimare decision in GBvor of the principles of freedom and
cuality, and if we in principle accept Schmi's distinction between the Con-
stitution and constitutional laws, a very different assessment of the narure of
the Copstitution’s unalterable core would nevertheles result. On the basis
of the justification of democracy developed above, we can examine the
question of exemption from amendment procedures From two competing
perspectives, The frst asiom could take the formoof claiming chae Arocle 56
should only be used v lead o variations in the system of constitutional stan-
dards that saosfy the following conditions: compromises between demo
cratic forms and concrete values should still only be allowed w appear in
the second pact of the Consotuton (which can be alvered by constitutional
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annulments, supplements, and extensions); basic liberties need 1o be ex-
cepted from the sphere of such compromises,® Variations in the organiza-
tional pareof the Constitution and in s closely related provisions For basic
liberties are only permissible if they are pecessary For achieving the greacest
realizable degree of freedom and equality when structural changes in the
political community require new organizational forms, If we view the prob-
lem from this perspective, it becomes clear that some constitutional stan-
dards or parts of them are alwavs sine guea won and will cherefore be basically
unalterable. These include those that guarantee an identity between the
wills of 51 percent of the citizens and the will of the government: in short,
those that guacantes universal, equal, secret, and proportieoally based elec
tiong, as well as a svatem of representation with a certain minimum of
elected representatives and o masimom cecm of office. This 15 not o deny
that changes in active and passive suffrage might be permitted under some
circumstances when the political community has undergone structural
ransformations. For example, evidence for a change in the average time it
takes for individuals to gain maturity might constitute justification for al-
tering Article zz; the voting age stated there 15 apparenty enly supposed to
give cxpression toa particular age at which individuals are thought to reach
maturity, In contrast, an abrogavon of the principle of “one person, ooe
vote” or any “unjustified” increase in the minimum voting age would con-
stitwte an llegiomate mpairment of political hberty, Consttutional stan
dards that contribute to an unrestrained process of will-formation—in other
words, the rights of citizenship—are inalienable™ Buu all "privae” righis
can be amended. The Hobbesian theorem that the abrogation of political
frecdom can be democratcally justifed contradicts the concept of polite-
cal freedom that we have developed here: our justification emphasizes the
importance of the existence of inalienable instiouional opporiunities for
every citizen to reconcile sate action with his will—in other words, 1o make
sure that freedom and equalicy are the indwidoal freedom and equalioy of
all citizens. Thus, an abandonment of libery along Hobbesian lines cannom
be democratcally justifed,

Instead of this svstem of inalienable rights, there might be another way
to solve the problem. According to an alternative interpretation, Article 76
could be relied vpon 5o thar a compromise bertween democratic forms
and definite concrete objects could manifest iselfin any secoon of the Con-
stitution and, thus, even in its organizational core and in s guarantees
of basic liberties Some mommum of the principles of pebtcal freedom
and equality would still have o be realized here, however; otherwise, not
a “compromse” but a "rape” of demecraoe procedures would have aken
place. From this standpoing, one could justfy slighily lengthening the leg-
islature's term of office.® But the legal establishment of a hereditary monar-
chy would not be permisible. And constinutional reforms, like those out-
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lined by Schimiote im thie final chapter of hos stdy, would no longer prove up
o the task of guarantecing the pecessary minimum of freedom and oqual-
iy, If we had oo make o choce between these owo approaches wward the
problem of constitutional amendment described here, the former seems o
be im greater acoordance with the oac ades of democeacy, This solution
insists that despite any compromise that democracy must make, the pring-
ple of egual participation by roeryone 15 absolutely sacred. This suggests that
the organizational core of the Constiourion, along with provisions for hasic
rights that properly belong o that core, constitute—as Schmitt's position it-
self clearly points out—a "relativistic holy sanciuary.” [is destroction would
mican the death of democracy itself.

Schmict's remarks suggest that democracy cannot be justified merely on
the basis of the idea of equality. In addition, an “equal chance” to become
pat of a political majority i essenial w che "principle of justice underlving
this [parliamentary-democratic] system of legaliog ™

First, we need w clarify the different meanings atributalde v the idea of
an “equal chance® in this context. In the process, we will examine the ques-
v of whether ivis essential For developing a justification of democracy. Fi-
nally, we will comment on Schmics view of the relationship between the
primciple of an “equal chance™ and the existence amd offective functicning
of a democratic system.

Thie verm “equal chance,” 1t seems, 15 choefly vsed o deseribe pao differ-
ent basic staves of affairs

First, it can refer o the equal treatment of all persons, pacties, and leg-
islative proposals at cerain stages in the generation of democratic laws, In
the context of an election, first, an equal chance is guaranteed when every
individual candidate or list of candidates—or proposed law in the case of a
referendum—is admitied mdscominately, The second applcation of this
principle refers w the manner in which vores for representative bodies or a
referendum are counted, In this context, realizing the princple of equal
chance demands, on the one hand, that every vote is counted equally and,
on the other haod, that paroes gan representation i proporoon o the
mumber of voles gained by them; in short, there showld be a proportional
system of representation. Finally, the principle of equal chance directly con-
cerng parliamentary proceedings I requires that, on the one haod, the
same ype of majoricy is necessary for pasing all ovpes of laws, and that, on
the other hand, there has (o be an equal legal chance For every pany o par-
ticipate in a political majority. This condition is satisfied cither when every
form of coalition 15 illegal or when every form of coalition s permasible.
Proposed reforms of parliamentary procedure that have the aim of only al-
Iowing parties i cooperate in toppling o government by aovote of ne conf-
dence when they share a unified set of reasons For doing so reduce the
chamces of any extremust party for belonging & majociy coalition—after
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all, these reforms only make sense when the opposition i3 divided. Reforms
of this tvpe miprove the chances for neighbocing, more moderate parties,
insofar as they can opt for either sde,

The principle of equal chance also has a second meaning. An equal
chance w make up a political majority can be achieved only when the right
of every party o gain this status is left undisturbed by legal standards, The
relevant standards here are the material norms of the Weimar Constitution
amd so-called "political norms.” The lawer refer v every standard, regard-
less of how it has been made into law, that exercises an immediate influcnce
on political organization and on the activity of the citizen within the process
of public opinion formation, By means of an examination of Schmitt's anal-
vais of this issue, we need w determing o what extent norms of this vpe dis-
figure the process in which both the governing party and the opposition are
supposed o have an equal chance of gaining majority status, The govern-
ing party is likely to benefit whenever we find amorphous legal standards—
and they exist in every legal svstem—that can be emploved in a discretion-
ary manner to restrain the actvities of opposition parties. This is part of
what Schmiitt has i mund when he refers w the “politeal premium resol-
ing from a legal possession of power.” Schmitt believes that the following
sandards are among these which might function in this way: "public secu-
ricy and order, danger, emergency, NOCCSSary measures, constitutional sub-
version, vital interests,"® Another source of a polincal advantage for thie rul
ing party stems from the abience of sfecific norms, which we will describe in
more detal, Constitutional clavses such as the vghts of cigzenship de
scribed above fall into this category, as do legal norms that make it difficule
for ruling parties to bencfit from “spoils.” An example here is the attempt
to regulate campaign funds by legal means.? Finally, an “unequal chance™
betwoen a governing party and the opposition can ooour when ruling groups
smply act in a manner thar conflicts with the law, Becavse it benefins from
the presumption of the legality of government actions, a fait eooom fdi can be
achieved that even judicial review may prove unable to undo™

Mow that we have tried to distinguish among the different meanings of
the ey of equal chanee, we need w examine the problems posed by thie
principle of "equal chance” for the justification of democracy that Schmitt
sugpested,

Schmitt believes that equal chance constitutes the “material principle of
Justice for a democracy.” In the following section, we will iry—ruo the exten
that the idea of equal chance can be shown to be pecessary for democracy—
o explaim this necessiwy as deriving “monisucally™ from the principles of
freedom and equalic.

It seems uncontroversial w claim thar the view of democracy thar we of-
fered above requires the institutionalization of "one person, one vole™ as
well as the indiscriminate admision of all individual candidares and parties
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tor elections, The same can be said for a propoctional electoral system. For
only this type of voting system offers both an institutional guarantee thata
specific number of voters will match a corresponding number of represen
tatives and that 51 percent of the representatives will be chosen by approx-
imately 51 percent of the voters. This is essential for a parliament to func-
tion as a “plebiscitary intermediary.”

As far as the second basic definition of the principle of cqual chance is
concerngd, the "unhindered” siroctore of democratic opinion-formartion,
described above as an essential element of political liberty, means that op-
position parties should be discriminated against by means of neither the
discretionary wse of indeterminate oor the determinate Jegal norms men-
tioned above Furthermore, it is evident that a svaiem that presupposes re-
spect for the principle of legalivy cannot possibly jusufy illegal government
action—thart ix, the third powenial source of "unequal chances” hetween
EOVETOUNEG anc opposilion partics,

The normadve justafcation of democracy formulated above hardly by
itself necessitates material-legal norms—either within a constitution or out-
stcde ib—tox realize an equalicy of chanoes among polivcal parties, By thie some
token, this dooss pot preclude the possibiliny that such norms may be re-
quired by the postulate of “socil” equality or “social” freedom. Historically,
the coincidence of political awed social formes of freedom and oqualicy has
often been of the greatest significance, Both liberalism and socialism de-
mand both forms of freedom and equalin.™ This leads directly to the thesis
that teday freedom and equality can only be ol they have o be realized
both in the political and social sphere, or we are not likely 1o achieve them
atall.

Sull, there is an immediae cavsal relationship bemween the principle of
equal chance between political parties and the realization of freedom and
eqquality within the political sphere: only the instinuionalization of the ideal
of an “equal chance” could mean that the *formally” unhindered process
of public opinion-formation (that is, the impossibility of legal restrain on
it} 1s “materially” unhindered as well. All currents of socialist thought have
seized upon this state of affairs o polemical purposes, and it plavs the key
role in, for example, Lenin's State and feoodution. ™

Schmin thus considers the existence of an “equal chance™ essential for
the justification of democracy, Yet he also believes that this ideal is incom-
patible with the evervday operatons of modern democracy, Democracy s
thus confronted with a choice: it is cither unrealized or unjustified. In what
follows, we examine Schmict's thests by discusang s implications for the
different wpes of democratic regimes described in his analysis.

What are the facts of the cse inoa parliamentary democeacy where
the sphere of basic freedom (Fredleifseeke) s exempt from amendments? In
this system, we see no meaningfol Dmis w the possibility of realizing the
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principle of equal chance as iniually defined above—with the exception
that we would have w distinguish etween some permisible and impermis-
sible legal norms resulting from the existence of a sphere of freedom pos-
sessing special prowective status

As far as the existence of “political norms” that influence the relationship
between the governing and opposition party 15 concerned, the possibality of
an abuse of such standards undoubtedly exists in this wpe of political sys-
tem. Yet a belief in the possibility of eliminating this danger altogether
wiould truly have w be deseribed as a "normativistic illusion,” The same can
be mrid—as Schmitt himself concedes™—for a certain amount of amor
phowsness within legal norms. But historicallv it bas been rypical of precisely
this ey pe of polittcal svstem that it has tried w ceduoce legal indeterminacy as
mich as possible.

In regard to dangers resulting from the absence of cerain sfecific norms,
it needs o be said that it is exectly one of the special characteristics of this
type of constitutional system—and this is what distinguishes it from other
pvpres of democracy—ithat it makes at least some such norms as unasailable
as possible. The constitutional structure of this system includes provisions
For whart historically have been described as basic liberties and what we have
categorized above in this anticle as the rights of citizenship. In this way, the
right o property can funclion as an instrument that helps protect the pos-
sessions of oppositional organizations and thus secures its contributions wo
the process of public opinn-formation,

But the example of property shows exactly how the same right that in
some wavs helps o preserve the principle of "equal chance” between the
government and the opposition can also serve aliogether different, and
even contrary, purposes, By means of the results of s effects on the eoo-
nomic structure, the right w property, as well as that w personal libery,
brings about an mmequaliy of polivcal chances among social groups IF
the democratic socialist position—that its economic structure could bring
about “equality of opportundy” while presecving the cghes of atizenship—
were justified (which we need not examine here), this would indicate thata
tvpe of democracy with a specifiable normative content exists, in which a
maximal approximation of the ideal of "equal chance™ in aery sense of the
term has been achieved, Schmiteis rght twooargoee that parliamenrey demos
racy cannot cstablish full "equal chances” for all parties, but he is wrong 1o
claim that this fauling resulis chiefly from parlamentary democracy's basic
organizational structure. Instead, such failures can be raced back 1w the
concrete content of specified private rights and certain other material-legal
starvdards

The second type of democratic system that we need wo consider would be
one outhted with basic liberties and marerial-legal nocms, like those exam-
ined above, that could be suspended by a qualified majority and whose par-

-
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ticular contents still need to be specified. The same can be said about this
system of government that was said abowr the previous one: with the excep-
tion of the rules concerning qualified maporities, the principle of “equal
chance” in the sense of the first basic definition could be realized here,

However, this sysem would generate gresler possibilities for inequalities
between governing parties and the opposition tn we were able w wdentfy
in the previous case. This stems from the fact that this system relies not only
on amorphous norms like those just discussed but alse on additional inde
terminacies within the macerial-legal section of the Constitution. Article
v, paragraph 5 of the Constitution, for example, declares thae religious
bodies that are not public corporations can only gain this status "if, by their
constitution and the number of theie members, they give assucance of per-
mancnce.” The indeterminacy of the words used here inevitably provides
substantal room for governmental discretion; this is likely @ prodoce some
of the consequences described above, But material-legal determinations of
this type might also function to assure incwased squality between governing
partics and the opposition insofar as they are not amorphous. Each clause
of this type works to protect the core of 2 partcular instiution from inters
vention. Such protection becomes effective when the relevant institution
stands i opposition W the governing parties, that i when it s connected
with an opposition party in some fashion. Inasmuch as ties between the rel-
evant set of insttutons and 2 particalae pacty ke on ceal significance fora
party’s elecioral chances—and that is all that matters for us right now—
thiese electoral chances become independent of whether the party in gques-
tion belongs wo the governing coalition or the opposition o the extent that
the relevant institutions are clearly supported by a constitution. A tendency
toward the equalization of clectoral chances resulis a8 potential political
norms are eliminated, This is valid, for example, in the case of the insti-
tional basis For the labor unions provided by Articles 150 and 161 of the
Constitution.

Morms of fixation contribute either o equalities or w inequalitics be-
tween parties according to whether they are apportioned “unequally” or
"equally” among parties and their respective instiutional suppors Al-
tributing constitutional status to labor's right to organize, for example, in-
creases the independence of bor-hased parties in relation 1o the govern-
mient while alering there states in relaton w other parties that (either
direcdy or indicecdy) may be “miore” or “less” protected by g constitution

S50 what can we ultimately say about Schmitt's claim that it is simply
impossible o realize the principle of "equal chance™ in a democracy?

Dwiring the course of the concepiual distinctions that we have made here,
we saw that Schmin’s thesis primarily refers w the "equal chance between
governing parties and opposition parties in the face of the existence of
pritical morma”™ In the case of two possible causes of inequality between



52 OTTO KIRCHHEIMER

the ruling party and the opposition—namely, where we find amorphous
legal standards and where governmental action conflicss with the law—we
reached the conclusion that teey could occur ina democracy, but only be-
cause, 25 Schoutt himself puts it, “no policeal system can do withowt™ phe-
pomena of this vpe.™ Above and beyond that, democracy is capable of
eliminating one of the main causes of such inequalities to the extent thae it
gives basic rights a legallv binding character. Moreover, it is reasonable o
believe that any additional illegal advantages potentially enjoved by those in
pwer could be disposed of by means of appropeiace legislaton,

If we compare an opposifions! growh’s chance of atlaining power in a non-
democratic state with the "equal chares” of ety 31 peveend of the vofes inon
detoevaey, democracy doos greater justice o the principle at hand. True, the
wtopia of & ferfect realization of the sdleal of an “equal chance™—which, as
Schmin concedes, is impossible in any political conexn the presumprion of
the legality of governmental action and the immediaely enforcealde nature
of governmental decisions are essentially differendia shecifies of public law—
canmnot be achieved. Yet democracy s te only political system that provides
an institutional guarantee that even the most decigve transitions of power
neee] oot thireaten thie continuty of the legal order, In addition, democracy
is st able v approximare the goal of an "equal chance” in the manner that
we have tried to describe here.™

Schmit claims that the justification for parliamentarism contradicts the
underlying justification for direct democratic decision making outlined in
Article 75, paragraph 5.7

The dualsm that exss between these vwo forms of legishation is a dualism be-
tween two distine systems of justiication—a svstem of parlamenary legaliny
and a system of plebiscitary democraie legiiimacy. The poasible race between
them g not simply a compentive siuggle berween two decision-making n-
stances, but between two very different conceptions of what bw s

This thesis presupposes a conception of parliament that does not sce it as
Juatified by the social and techoeal cequiremients of the division of labor, In-
stead, special emphasia is placed on the specific material character of the
norms tpieally crented by parliament™ Oothie basis of this view, Schimice
believes that there is a qualitative difference between parliamentary norms
and unmediated expressions of the popular will as well as—once the su-
perior character of parliamentary law is acknowledged™—an argument
for disqualifying the people from engaging in direct democratic decision
making. A the same time, Schmio does not go so Far as o suggess that there
could be a political system resting purely on direct democracy and charac-
terized by the absence of any representative elements whatsoever, since
every state allegedly regquires some representative features,™ When applied
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to the Weimar Consttution, the following seems to follow from Schmitt’s
thesis Tor the relationship berween direct democratic and parcliamentary
lawmaking: within the framework of the Weimar Constitution, Parliament
has the authority toe supersede lw that the people have previows]y endorsed
Iw a referendum. This is becavse parliamentary and direct decision-making
procedures are both similar in Function and incommensurable in statos; of
decisive importance is the fact that no norm explicidy prevenis Parliament
from revoking o popular referendwm,™ Thiis shows thae Schmaet's view of
the contradictory relationship between parliamentary and direct demo-
cratie decision making wlumately depends on g particolar justification for
the existence of parliament. Ifwe relv on the traditional conceprion of par-
Lament as a “plebiscitary intermediary™ (whiich Jacobt has most recently
madde wse of jJ—in Schmitt’s view, this interpretation necessitates making
concessions o pacliament’s “degraded” form in contemporary socicty—it
becomes possible wo see parliamentary lawmaking and direct democracy as
compatible within the sume constitutional system, In addition, this view al-
Iows s T suggest an arswer o the positive legal question thar arose; repre-
sentatives should not be allowed to act in opposition 1o the express will of
the people becawse the representative most remain silent when the people
speak ™ Moreover, it is crucial that we apply this insight not simply, as
Schmin bas dooe, w direct democracy—in other words, 1o the executive
(there i no other representative instance therel—Dbut o parliament as
well# Thus, it seems correct tooargoee that “becavse the institutions of
direct democracy are an incvitable consequence of a demecratic date, they
should be superior o the mstitutiona] mechanisms of fadived pacliamentary
democracy™ [as Schinn pois i although he fails oo assume this for the Wei-
mar Constitution). Schmitt—who interprets “the sstem of parlismentary
fgnlity a5 an intellecmually and organizationally wnigque and independent
comples that stands in no oermse relatonship o democracy or the will of
the people”™—refuses o apply the deductions made above o the Weimar
Constitution, reasoning that in Weimar, “alongside the exceptional plebis-
citary decision-making complex, the overall organizational features of a par-
liamentary system are still present.™ But this argument would only be cor-
rect iF the Weimar Constitution really were o parliamentary legislatve state
in Bchmitt's meaning of the term—in other words, if Weimar's architects
had sought o svstem of parlizmentary democeacy in which thie centealiny of
the "Egidaleaw” was justified by the Schmitian theory of parliamentarism.
Only then could we conceive of parliament a5 altogether independent of
any tvpe of democratic foundation. As far as recent attempts to justify par-
lament are concerned, there are many sgns that the ope of classc arguo-
ment developed by Schmic in The Crisis of Prerlismentary Democracy is on the
decline; this corresponds to a more general retreat of centain early liberal
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peasitions in contemporary thought, Increasingly, parliament is justifed as
a “plebiscitary intermediary, " Parliament's decreasing significance consti-
tures the deodogical backgrouwnd For this trend, ® Sull, this s nothing
about parliament’s potential role as an organ of democracy [ Transformag-
fonsmrgan). Charges directed evervwhere against the chaos of “power blocs™
in fact refer wo a real set of problems: parliament s no longer a site for au-
ponomiews opinionformation, but s simply an msticotion where preformed
opinions are registered. This suggests that the insttution at the heart of
the problematic at hand may oo longer be the wechoweal apparatos of par
liament but, instead, politcal parties that now funcion as unmediated or-
gans of mas democrate politics, The general deological trend has been
captured by many interpretations of postwar constitutional government™
Indesd, in the case of the Weimar Constitution, its founders on several
occasions explicidy endorsed an interpretation of Parliament that empha-
sizes 1ts direct democraie functions Jacobt has discussed H‘l:is B 1N
great length in his discussion of the problem of priovitizing constitutional
elements with special emphasis on Article 1, paragraph 2 of the federal
COnSiution*

Such a jusufcation of Parliament would not requice—but it also would
not contradict—the demand that if a norm is w be given legally binding
statws by g parlament, more votes should be necessacy for approving it
than are pecessary in direct democratic mechanizms 15 this is the case, then
another purported contradiction within the Consttution that Schmitt has
ilentifiedd, mamely thar concerning the participation requisite for the two
allegedly competing systems of legislation,® can be resolved, Above and be-
youd that, the alleged factual basis does oot appear o be proven. There are
three conceivable cases at hand,

I order o awerd the Coreetibietion, Article 76 staces that a simple majoricy
of eligible voters (o least 51 percent) suffices ina referendoum, In the case
of constitutional amendments undertaken by Parliament, Ariicle 76 de-
mands a two-thirds majority. Moreover, at least two-thirds of the members
of Parliament peed v arend the vore In opposition (o Schmio's claim thar
“in Parliament, a two-thirds majority is necessary to amend the Constitu-
tion, whereas direct democratic mechanisms only require a simple major-
I, 0L 35 important o pote that under certam crcumstances the number of
voues in Parliament required w amend the Constitution could be less than
15 required in divect demecrane decision making, Ficst, this can happen
whenever a proportion of representatives who are present sinks below a
certain level; if the maximuom legally acceptable number of parliamentary
abscnces ocours, a mere 44 percent of the representatives are needed o
amend the Constitution. This case presupposes 100 percent participation
by those in atendance, and it does not include the possibilicy of a forfei-

—

REMAREKS ON LEGALITY AND LEGITIMACY &5

turg of vores. Second, less than 51 percent of the eligibe representatives
suffices if 1o0 percent do atend but a certain number abstain or forfeic
their votes,#8

When parliamentary and direct-democratic devices lead 1o a conflice
concerning 3 particular fegslative gabute, 3 magoriey of at least 50 percent of
clected representatives is needed wo pass a parliamentary resolution. ™ Pass-
ing the referendum in opposition to such a resolution requires the agree-
ment of a majoriey of all vores casy, in additicn, a majoriey of eligible vorers
has to have taken part in the direct democratic vote (Article 751.% 5o the
minimal accepralde number of vores necessary for passing a parliamentary
resolution s alwavs less than the number needed i order o pass a refer
endum in opposition o the parliamentary law, as long as participation is
less than 100 percent and some votes are lost (e, they were cast for a can-
didare who received] no mandate). Schmin argues againsg this poing by
claiming that it is not factually significant that a s jerry of voters needs to
take part in passing a referendum, since avyone who participates in a suc-
cessful direct democratic campaign, in accordance with Article 75, is likely
o support the proposal in question in the Ars place ™ Thus, there allegedly
is o meaningful distinction between statutory and constitutional lawmak-
ing when undertaken by divect democeatic means, Bot ome can counter this
interpretation by pointing (o the possibility—and realie—of the " wrror”
that can be unleashed against those who embrace a minority position in a
referendum; this can lead them o change their material "no” (expressed
st effectvely by a simiple cefusal o paricipate in thie referendum) into a
formal "no.” To the extent that the pumber of such "terrorized” s fewer
than the number of “terrorists” and the absalute number of the * werroriss”
includes more than 25 percent of eligible voters, this "no” may generate re-
sults diametrically opposed o the original purpose, If these preconditions
arg pob met, "error” i3 likelv o be senseless, and surely harmless ™

Where there s no conflict between pacliamentary and dicect-democratic
devices, Goo000™ vores for Parliament are necessary o pass a legislative
statube, whereas at least one vote s required throvugh direct democratie
means IF we ignore this facmwally insignificant difference for a moment,
there does not seem o be any qualitative difference between the propor-
tion of voles required for direct-democratic in relation w parliamentary
mechanisms. Keeping the turnout rate of the vote undetermined within
certain limits here corresponds wo keeping those numbers undetermined in
a referendum, since—in contrast 1o the second case—here the secroecy of
the ballot s effectively preserved,

This alternative argument suggests that Schmicds decisive distinction be-
vween legaliny and legitimacy can oo longer be defended. Although Schmin
does not explicily define these terms, it seems that “legality” refers for him
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tr the underdving jusufcation of paclamentary wmaking—this justifics
tion 15 linked wothe allegedly immanent character of parliamentary fev—
whereas “legitimacy” refers o the justification of direct plebiscitary law-
making, But Parliament’s place o the German constitutional svstem
no longer rests on the intrinsic salie of parliamentary activity. Instead, i
depends oo the sme attributes thae provide a justification for direct demo-
cratic decision making. They ave thefore diffeend organizational foims of Hhe
same Fibe of lgriimacy, Bevond the question of suspending pares of the Con
stitation thar we addressed abowe, there s nostructoral difference herween
the people acting by means of constitutionally ordamned direct-democratic
mechanisms and Parliament; both are expressions of cthe " josood constitad”
But this, of course, 15 no longer the case once we cease i interpret the
Welmar Constitution {and other democratic constitutions having a similar
structure) and instead focus on the imperatives of an ideal constitution and
corresponding political svstem modeled in accordance with the values and
justificatory universe of Carl Schmitt. Within Schmitt's intellectual world, le-
gality and legitimacy certainly can diverge. In facty, legaliny can be fully ddis-
lodged by legitimacy. The need to eliminate parliamentary legality results
For Schmicn merely from the demonsiration that s wnderlving justification
15 iy Jomgrer mandfest in emparical veality, Monolichic plebiscieary legitimacy
is supposed o take the place of parliament. But even if the highest organ of
the state can be elected in a democratic manner, we could no longer use the
term "democratic” e deseribe it The podnn here i3 thar according (o com-
mon usage, democracy depends, if not on the existence of a central parlia-
mentary hody, then ar least on the operation of a pluralioy of representa-
tives. The reason for this is that the degree 1o which freedom and equality
cann be realized is inversely related o the degree (o which representation is
concentrated. The election of & member to parliament of my liking pre-
supposes that [ have vored alongside so.000 other citizens who alse sup-
ported himg participation in the presidential election presupposes thar—
taking into account that the number of candidaces oloimately eods o be
reduced (and asuming that all voters support candidates whom they gen-
winely endorse, and thus ignoring the posibiliy of mere protest candi-
dates)—it s pecessary for me 1w vole alongside a far larger number of fel-
Iow gitizens In contrast o parliamentary elections, presidential elections
require a much more far-reaching form of unity berween my will and the
will of others. But as the seope of this unity grows, the average distance he-
tween the individual will and the will of the candidate correspondingly in-
creases: in other words, my freedom is reduced because more compromise
was necessary, The same trend toward a reduction of the amount of realiz-
able politcal frecdom—brought abowt by g hypertrophiy of o onification of
willi—is manifest in Schmin's model of plebiscitary decizsion making, in
which the people are permitted oo say “ves” or "no” o questions posed oo
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them by a governmental body* But here the choice of alternatives is re-
duced even more: in the case of presidential elections, we feed 1o have two
choices, whereas o a plebiscite we inevilally have only two cholces. Even if
oie wants p iy o justfy a legally based reduction of popular politcal ae-
iwiey by means of anthropological arguments® the consequences thar we
have just described for poliveal freedom would result inoany event, But
might this concept of democracy justify a transition from the wpe of denoc-
racy represented by Weimar 1o a wype along the lines just sketched out, in
part becavse it would guacantes greaver politeal stabaliey? This question
concerns the applicability of Schomuets genecal theovetical claims w partic-
ular characteristics of constitutional development in contemporary Ger-
many. His main thesis can be easily identified: like many other participants
inn contemporary political debace, Schomin believes that the Weimar Con-
stitution 15 collapsing, In his version of this argument, the source of this
development is to be located in the internal contradictions of the Weimar
Constitution. Here, we have wied w offer a eritical examination of this
[rosition.

Schmitt's diagnostic thesis is followed by a prognostic one: a constitution
reformed aceording o his plans could presumabdy provide For more polin-
cal stabality, Both pacliamentary democracy and s caesarstee modification
constiture constitutional svaems thar allow for legal regulations embody-
ing—so long as they are o accordance with material-legal constitutional
sandards—many concewvable contents; thus, hoth are value-pewral w some
extent. The legislative mechanisms of both constitutional svaems are clearly
distinet from rraditional coes wothe extent thar they both atempn w ine-
grate this great invention of modern democracy. But this says nothing about
therr factual stabaliey, and 1t provides oo answer o the question of whether
historical development will prove capable of making good wse of the rela-
tively open-ended constatotional Forms made avalable oo In our view, thie
answer 1o this question—and this points o the limits of this sudy with-
ol irvieg oo claim thar we have Tw any means completely answered all the
questions raised by it—depends chicfly on many different factors that de-
termine the structure of polittcal acuon oday, The dependence of polia-
cal behavior on so many incercelated facions leads ooa sinvation where a
variation in just one factor can lead o disproportionate disturbances in
the political equilibrivm. This makes it very difficult to come up with reli-
able prognoses, even if we igonore the antinomy underlving those progooses
whoese character as ancsnus becomes a precondition for their accuracy.
Would we be able to make all the comments tvpically heard today about the
stability and continuity of French democracy if the successor to Charles X
had not favored the flag of lilies over a second restoration,® it Boulanger
had o been the protovpe of a "didalaer wangued ™ 0§ intact, ancidemo-
cratic elements in the leadership of the French army during the Drevfuss
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period had recognized the real significance of this legal case®™ Might not
we be talking today about Russian democracy's auspicious source of con-
stancy in the relatively homogeneous peasant masses if the Febroary regime
had anticipated the baule phrases of the Bolsheviksr To pose these ques-
teons does nod mean that we can provide an affirmative answer to thiem, e
onlv means that if we are (o provide an acourate assessment of the peealele-
ties for constitutional developrment available, we need to take svery conceivable ex-
fraconisfiutional fackor inds consideration. I seems thar only iF constinuional
theory tackles this sk by working in close cooperation with all those disci-
plines concerned with social experience™ will it gradually be able o comvey
general solutions to such problems.

[ Tramslated by Anke Grosskopf and William E, Schewerman)

NOTES

1. Editor's Mowe: With Nathan Leies

e Carl Schmity, Lerabitnd wad Legitimitdl (Munich: Duncker & Humbloi, ig32).

4. See Erich Voegelin, Zeitscheafl fir Offentiiches fechi 11 (1031): 108-100.

ED Schmitt, I@zﬁﬁiﬁ umI.l'.ugr'J‘im..i.nil!. P %l

Editor's Mote: Schmitt long had argued that magoray rule within genuinely het-
erogenenus societies inevitably resuled in political maporities “raping”—as Schmin
repeatedly phrased it—political minorites whose terests and ideals were distinet
and even “alien” 1w those of magorities. Thus, majority rule only made sense as a
dechion-making procedure of subsiantal polieal homogeneiy coukd be presup-
posed; only in a homogensous sewing could & majority decision genuinely claim o
represent the democratie community's common good or “general interest.”

5 Carl Schmint, Die Virfasungstehie { Munich, 1gz8), pp. 16, 255

6, Hans Kelsen, Vi Wesn und Wert der Dewokratie (TObingen, Lgeg). p. g. {Here,
Kirchheimer is relying on Hans Kelsen's imerpretation of the principle of majorey
rule in order o criticize Schmitt Whereas Schimic grounds the principle of major
ity rube in @ substantialist interpretation of the democratie principle of equality,
Kelsen inststs thar mapority Tule is only defensible if democmcy & understond as in
volving the quest to realize foth equality and freedom. In Kelsen's interpretation,
when a majority determines the nature of governmental action, more thamn half of
the political community's wills can be said o shape governmental acivity auton-
omoudy. Accordingly, majority rule allows a relatively impressive real-life approxi-
mation 10 the iden of a fully autonomous community. Kelsen, Vom Wesm und Wert der
Dempdratio, pp. 5-19, R5—65)
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Editea's Mote: David was a costgoer of the Weimar Constitution

18, Sruend, Vagassaig und Ve feenengaecht, po 11y

14y Schmant, I@.‘.’l’.ﬁﬂ' und!qﬂimiﬁ.&'ﬁ. P 54

Edirars Nowe: Schmin's argumesnt here is a complex one. In a nuishell, he claims
that ithe abandonmeni of the classical demand thai legitimaie parlinmeniary aciion
should be required woake a gonerel form dfecovely robs parhamentary decision
making of one of its las remaining normative gumrantees, Withou the assurance of
some degree of justice as provided by the classical liberal legal norm's general strac-
vure, and without any sensble reason for assuming that a partcularly impresive de-
gree of rationality inheres in comemporary parliamencary rule making, mapori-
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g0, Kecall Hugo Prevss's comnenis at the Constinutional Commites of the Ma-
vaoral Assermbly: “A wniform orentation 3 ool dominant herve lnssead, what we see
15 the coming wgether of different arientacons chat otherwise would have distino
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Leim of pustifving democracy—as underaken earlier in this essay—bs an essennal wask
for many who see demaocmicy as & mers insmameni.
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the conservation of health and of the capacay vo works” Arucle 162 reads, “The
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social righis”
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40 Editor's Nowe: Artcle 12 "Oficials ghall be appoinued Cor life excepr as
ot herwise provided by lawe . . . Duly acquired rights of officimls shall be inviolable.”

41 Edinor's Mowe: Arucle 06g, paragraph 2: *Workers and employees shall, for
ithe purpose of looking afier their economic and social interesis, be given legal rep-
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derefeoken Recheebden, vol, 1 (Berlin, :||:_|.21__:|'|. Cm ithe j':l.rixp:l"n.dr.nn-. of Article L}, seE
Gerlmand Leibholz's comments in Arwkie fiie affmaliche Rechis g (1ggo): 428, For a
typical treatment of Articke 109 by the upper couns see Eatscheidungen dis Heicha-
perickis in Zivilrachem |3|.1": rEn,

Editor's Wote; Anicle 1og assures the legal equality of all German citizens.

52 Schroic, Legalitdr uad Leptiawidl, beginning on po 71, Bule by emergency
decree in conemporary Germany is no longer merely a provisional facet of a ba-
sically democratic constitutonal svatem. It now 8 reminiscent of the situaton of a
“suspended consuurion” like thar found in 1548 and 1840, see [ohannes Heckel in
Archiv fir ffenslichen Reckis oo (1gazh qog.

55 Editor's Wove: The reference here is w pan 2, chaprer 5 of Schmin's Legal-
it el Legritiwontat, where he outhnes an argument that openly calls for the destrue-
tion of raditional parhiamentary democracy and s replacement with a diciaiorial
“adminisratve sae.”

54 Schmiir, Legalital wied Legitimitdt, p. 4%

55 Editor's Move: Ardele 76

The conststution may be amended by legmlative action, Bowever, resolutions of the par-

lizment for amendment of the constiterion are valid only if vwochirds of the members

are present and reo-thivds of those presenn glve thely assent Moreover, resclisnicns ol

the federal counal (Beichsai) reguire 3 neo-thirds magority of all the wotes cast, IF by

popitlar petliion o constiutional amendment 5w be sebminsd e a relerenduam,
must be approved by a majority of the gualified worers

If the parliament adopts a consmutional amendment over the vein of the federal
coapieil, the President shall not make this law vald if e federal council demancs 5 ret-
erendum within two weeks

i Schmiir, Legaliogl wid Lapiomitds, p. 7.

57. Schmic, Degalitad wivd Legnivmiids, p. 44

58, Editor's Nore: According e Schmiu, Anicle 76 conuradicns the *functional-
imm” of formal parbamentary rube-making devices by demanding a qualified ma-
Jority for amendmenis w0 the material-legal clauses of the Constitotion’s seoond
section. In other words, Artsele 56 smpheidy abandons a perfectly “value-free”
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perspective. Avthe same time, the “mlue-laden” characier of tha second section de-
mands that some of us obpects stand aliogether outside the scope of "functonalisie”
descision :rn'.l.l'.i.ng; thus, Article ',|ﬁ also contradicts the Consttiution’s “substantial™
second seetion

50, When Hans Kelsen (in Wesen wad Wt der Demokrens, po 55 ) deseribes a qual-
ified majoriny as a closer approsimation w the idea of freedom than a sinple ma-
jorny, this s only possible because he has both privare and political freedom i
mind. For a discusion of why it is necesary to dsiinguish between these ivpes of
liberiies, see the comments i the 'h-ﬁgilnni.ng of this essay

Go. Schmict, D Vefasrumglelor, beginning on p. 200 Also, Carl Bilfinger in
Awchde des dffertlichens Fecks 11 (1g26) 118, and in his Matienals Demokvnie als Grund-
dage e Welmarer Vivfasswng (Halle, vgzg). For a survey of the lierature see Thoma
in Hendiuch des dewtschen Stamtsechis, vol, 2, po 15q, and Waler Jellinek, Gumeen der
Vo fasneryrigesaizgebung (LOFL).

Editor's Node: As Frane Neumann nodes below in “The Change in the Funciion
af Law i Modern Sociery,” Schmitt

wns ol the oplnkon thar amendments w e Constolon coubd nar assail the “Consin.

e as o bosie decision. Constitutional amendments might mod ity only certain aspeets

af the Constivurion. The fundamenal decsions regarding valoe preferences which che

Camstitution embodies, Schmite thought, oould ot be maodified even by the gualifed

marlia mentary maoriay which had the power moamend the Constnmion,

Newmann might have done a beteer job of describing the natare of the fundamen-
tal “decison” that Schouit had nomand: oo euly “polivical,” which for Schmia
means that i 15 an “exisential,” * pure decision not based on reason and discwssion
and mod jl.mliFg.'ing piself, that s, an absoluie decision created out of m:.lh'ingnr.':x.'
Carl Bchminy, Paliticad Thealagy Feur Chepéers on the Comeagit of Severeigrty (Cambridge:
MIT Fress, 1g85), p. GG

t1. The expressions used here are to be undersiood in the sense anribued
e them in Lowenstein, Erechamimgifoma der Y faawapidadaung, beginning on
P14

Bz, From this perspectve, the abolivon of divect democrate decison-making
procedures by means of a twosthirds majority is not permissible; Waler Jellinsk in
Handbuck de drulscher Sleatnmoiis, vol 2, P LHF,;'.I"hnma':. view s foured in the same
vidame on P o114, ancd _|'.'|r.nhi|':. n fke I'tnir.rj.':gr.lﬁ'.l'lr.':lra.lr:l.u:.i.f tm deeiecher feckinleben,
pp 257-253. Both Thoma and [acohi believe that amendmenis can be made in
| Fraase |'|:rnn-.r.|1:|:rr.':. bt that the Jm:;u'ih-ilih_.' nf:rm-:m:li.ng therm 1= :|.'||.hjr.n1 to @ referan-
dum. This position ignores the face thar the people organized inwoe a political svsem
dio not have the same rights as the people as “poweir coestitaen”

Gg. Ina similar vein, but by means of an argument thar emphasizes the intent of
the Constituiion’s architecis, see Walier Jellinek in Handbuch des deutschen Sinais
vechis, vol g, po 185 Bee ales Gmelin's comments in Avchi fir §fealichen Rechis 1g
1030}, beginning on p. 270,

. Although both of them vefer to Schioat’s Legalidt und Legitimindr, neither
Thoma nor [ellinek develop a principled argument for why some organizational
norma and basic rights cannan be alvered. Thoma's comments on the principles of
freedom :ndju.':l'irr'in e Cirundeechde wad f]n.ﬂ'u'l!p_ll'{l?.':krml. .-:I'm'.n'i.rir.l'mw_.ﬁu':mlg[ﬁrrl'in.
igzgl, vol 1, po 47, only refer o the question of impermissible individual measures,
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even though there is explici reference io “hills of attinder.” He does not seem o
acknowledge thar some parns of the Consutution are unalerable becawse of reasons
of principle. This becomes clear in Hasdluch de decsehen Seadsechis, vol, 2, po 154,
O the questions of amending the Constitution, see also Gerhard Ansching, fon-
for it :.l.u:l'n"l!.ﬁi.l:k:r.m_‘,"rr.uung [ Berlin, |-e_;'_-!,2]. hr.gi.nning nn p __'qHE. Thers, he ex presses
appoaition w the “new” waching [that s, the idea thar there must be some core 1o
thie Wezmsar Consttutaon that canmoe be aleered by means of Artcle 56—ed. ] abouwt
this issue becauss he believes that it implies the existence of an obligatory referen-
dum aboi the constitution s, This argumeni is unaccepiable: chis would e a
referenduwm of the “foweed coastinidd,” but a power reserved w the ®pocmir constitn-
ari” 15 ab stake here. This whole set of problems serves o encourage the elaboraiion
of g s of general constitutional struciures, Such “inherent limitations on the legis
lation” do not, however, have the same political relevance & the formuks of “due
process of law” for a concrete economie system. See Ernst Freund, " Constiourional
Law,” Evecyelopedia of the Socind Seiomees (Mew York, Lggo), po251.

Gg. Schmiry, Lepafitds wnid Legitiamitdd, p. 50,

Editor's Mote: For Schmitt, parbamentary democratic deciion making seems at
the very least o presuppose a commitment 1o the minkmal normarive ideal than
every party should have a chance w make up a poliveal mapriey; otherwise, there 3
no reasen why any particular polivical constituency should opa o respect the mech-
anisms of majority rule in the Arst place. Schmait then proceeds o argue that even
this rather minimal condition s continually violawed in conmemporary democracy,
Governing majorties ke advantage of a "political premium” deciving from their
poasesabon of sate authoriy: 1) they inerprer amorphous legal concepas ¢ public
arder,” “emergency,” eic.} in a manner that swits their own political aims and harms
their opponents [Emwcsssnshendhetbungl: 2) they enjoy the benefis of the presump-
o ol the legalivy of their actions [ Lepaf@disemrmutaag] . b in sivwanions where their
acis may be of a questionable legal character, they enjoy the advanage of conrrol
over the adminswraton, This allows them w execute their decsbons even belore
there 18 a chance for the oppositon w appeal woa coure [seftige Vol bei]
[Schmmi, Legalitd und Legitimitdr, pp 5 5-40]. As we will see, Kirchheimer and Leites
also critically scruvinize this claime Bur it is imporiant that Schmic's inenton hers
o clear: he wants wo demonstrate thateven the most mioimalisue wterpretation of
demaocranic decision making is a failure—and thus that democracy cannot possibly
live up to those standards that it chims w be o accordance with,

G Schmicr, Legalitnf wid Legitimitdt, p. a5,

tr7. O possibalitkes for legal regulations of the financing of elections see Edward
Hait, American Parties and Eleactions [ New York, Lg:ﬂ]l:l.

Editor's Mote: This claim s madequately explicated. But Kirchheimer seems o
be suggesting thar the fack of some constivunional orms or kegal rules—such as a
constitutional cliuse assunng free speech or rules regulating campaign fnancing—
can also underming “equal chances™ for different parties

G8. Schooa, Legalital ured Lagnitimisdl, p. 306

Editor's Wore: Schmii’s oniginal argument here is described in nowe G4 above,
Kirchheimer and Leites seem o alter his onginal position somewhat in their ac-
count of the nature of a “political premiom resulving from the legal possession of
pobitical power.”
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. B H. Tawney, Equality ( London, 1q29), p. 125

7o Editor's Note: For a crivical discussion of Lenin's Stade and Mevodulion, see
Crro Kirchheimes, *Marxizm, Dicravorship, and the Organizaton of che Prolevar-
iat,” i Peditic, Law, & Social Change: Selected Evwmp of Otto Kirchheimer, ed. Frederic 5.
Burin and Kun Shell (New York: Columbia University Fress, 196g),

FL. Schmitt, Legalidt und Legiiimitdl, p. 45,

72 Schmiit, Legalital wad Lepumatal, p. 45. See also Lester Ward's comments in
fetnee Sezdvdoge (lnosbrouck, 1g09), wol 1, pogos. Boffenstein (in Schmollers folrbuch
45 Lo ] vogh summarizes Ward's view: "Every gain in power provides an addi-
vional advantage in the struggle o gan more power.”

75

The contemporary B based demooratic stave depends first and fovemost on free and

aqpual poditical competitien, and a legally guaranteed egqual chance for every group b

advance ins wleas and imvereses by political means. Thas legally equal oppomunity can in

fact seenmy dizhioies because of lnequalities in edecarion amd properry; this can happen

o aveh an extentthat o probetarian dictstorship mayseem o fulfill this egalarian adeal

more effectively than the comemporary iw based stare. Bur the impresive degree o

which thispolitical ideal stal] correspomds (o social realivy can b ssm in postwar Raly in

the emergence af the Catholic Popelar Parreywithics esremely radical social demands

Hermann Heller, Europar wnd der Fascismws (Berbing 1951}, po 100, There clearly are
parallel examples . contemporary Germany,

74- Editor's Nove: Article 79 owtlines procedures for a referendum;

A law passed by parlizment shall, before in becomes valid, be subject o & referendum of

the President of thwe Reich, within a month, decides,

A law, whose validary has been deferred on the request of one-third of the members
ool parlizmenr, shall ke subjecr toa referendum epon the regquesst of one-weniiegh of the
gualified vooers.

Acrebevendizm shall also take place, M onecenth of the gqualified vorers petitlon for
thee submassion of 2 proposed law. Such pesrtion must be based on a fully elaborated ball
The bill shall be sebmitred 1o the parliament by the minisery accompanied by an ex-
pressaon of ms views, The referemdum shall not vake place i the Bill petitioned for w
accepred by the BEeichsiag withour amendment

Chaly the Presldent may order a referendam caineerning 1he I'|||-rlgr~r. tas baws, and
salary-relared regulations.

Drtaileal regulations im resgect oo b referendum anad initisive shall e presorilved
by 3 fecleral bw.

75. Bchmint, Legafindt und Lepitimitdt, po G, see also p. GG,

Edinor’s Mote: Schmin believes that the Weimar Constinution's direct-democratic
elemenis conflict with its traditional liberal-parfinmentary feamures. This siems from
the fact that Weimar's founders (allegedly) sought a parliament in accordance with
traclitional liberal nn:rl.-r.:pl'inn:. of J'.mr]iamr'nr..'lr}' EUVETTUMETL. In other wortls, :hr::r'
emphagized the classical kleals of ratonalistie liberal parliamenarism—or ex-
ample, the aspiration w guide political affairs by genecal norms stemming from a
process of free-wheeling ratbonal discourse. According w Schmio, plebiscives are
g':l.'ir]n:l by an H.I11:.gr.|]1.-r:r clistinet In::-gii.—. wherans Parliament is based on mtn, refer
enda necessarily are guided by an irrational, emotional expression of cofweies. Ac-
cording w Schmitt, this conuadiction manifests iself in a series of inane decizion-
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making devices within the Welmar Consticution; Kirchheimer addresses some of
these arguments helomw. Schmitt, Legafied? wnd Lepitimitdt, pp. Ge-Hy.

76, O the problem of justfving Parliament see Gerhard Leibhole, Wesmn der
Hq'nﬁwmtﬁm [Berling 1 !_:uegﬁ. ﬂ!FEEEﬂ:"].‘ P 7i-

77- Chualivies that help justify the special status of the legislatore n Schmie's eyes
inchuce “reason” and “moderaiion.” Schmitt, I..!Q'd‘iﬁit e I.n.gﬂ‘im..i.:.-il. 28 Gl see also
PP- 15 15.

Editor's Wote: For Schmit's discussion of parliamentarism see The Crios of Par-
daweritary Demoermey (Cambridge, MIT Press, 198z ). For his discussion there of the
special character of parbamentary biw, see esp. pp. 4448,

78, Leibholz, Weien der Reprdseniarnioi, po 170, floonoe 5,

70 Schomitt, Legalitdt wnd Legitimdtar, pp. G35, Gg.

Boo This only applies if nothing crucial accurred between thar unemire when
the veferendum took place and that moment when Pacliament passed a b, I some-
thing relevant for the lawin question hasiaken place in the meantime, then the rep-
resentative Punction of Parlament demands of ot that it reconssder the legislative
proposal in question in the spiric of the referendum that had been approved by
the people. A parbamentary law that contradicted a referendum could come into
exisencs if it substantiated a shift in public opinion that had resulied because of
changes in the political siwadon. See Jellinek in Hondiuck des dewrechen Staatreckss,
vol 2, pp. 1#1=182, Unfortunacely, his example is not well chosen. his non evident
why aheratons in the use of the death penalty abroad should have an iomediace
effect on the polivical perspective of the majority of the German people.

Br. Schic, Legodiaas wied Lagdtiaitdt, p. Gg.

Editor's Mote: Recall the special place accorded the executive in the provisions
of Articlke Fﬁ—fﬂrl:rfll.‘lﬂ!ﬂ above—for a referendum.

B, Schmit, Legalitds wad Legitimtdy, p. G5.

B5. The liberaldemocratic orented lievature describes this process in terns of
the “distrust to parbament.” This expression is meant wo capoare the loss of parlia-
ment's autonony, but it says nothiog about parliament's technieal functions, As far
as the role of parliament in democracy is concerned, this “distrust” B an eminently
democratic virtue: Harold Laski, A Grommer of Pofitics [Mew Haven, 1925), p %21
.-";gm-.': Headlam Hnr]q.'. The Ny Democracie Consfiiefimes |1_-|".|".':|.|.m-iﬁ! (o, Lguﬁ].
P ae.

By See the exiensive analysis provided by Karl Lowensiein in his “Soziologie der
parlamentarischen Reprasenratbon nach der groasen Reform,” Arehie e Sociadois-
sensckaf 50 (1geg ) Also see Arnalen des Deutschen feacohs reaj—razs5, po§

Since the emergence of mass demoorcy, the cabinet is only formally subordinate o the

lower heuse. The raling power & nothe hands of the elecrovare, The kwer hoess |s na

longer the master of the stave, but rather a mere cmnsmession belt and msrement of
cantral for the elscramne

The peasibility of replacing parliament in a democrac mave 8 discussed in Graham
Wallas, The Ciread Society [reprini: Lincodn, Neb., 19685]; Ferdinand Tonnies, “Parla
mentarismus und Demokratie,” Schwalles fafinbuck 51 (1927, Despite his criticisms
of it, James Brvee acknowledges the technimal necessity of parliament in Uodern
Temocracie (Mew York, 1ga4), vol. 2, p. 577
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85, Thas wansivon from a subsindal justificavon of Pacbament to one that
emphasizes s sociorechnical functions is described by Eiegler, Dhe snders Natmi,
heginning on p. 285, But he does so withou acknowledging the significance of this
development for the anempr wo prossde a justificaton for conuemporary parliament.

BO. See facobl Reichigerichis praxis 1m dewischen Rechisleben, pp. 244-245 Thoma
in Hmnadlnich des dietecken Staetoechis, vol. 2, po11g.

By, Schmii, Lepaliedt und Legitimitdr, p, 67,

Editor's Move: One consequence for Schmin of the Weimar Constion's
atiempi to synihesize tmeditional liberal parlmmentarism with new forms of ple
higciary decksion making 15 thar contradictions emerge concerning the numbser of
voies needed 1o pass laws by means of these two distinet legisline “seiems” See
note 74.

B8, Focusing attention on the problem of parbamentary absenteeism is justified
hecanse parliamentarians may fail 10 show up o vote for political reasons.

B When this vpe of conflict arises need nou be discussed here, See Schimi,
Legafieat wnd Legitiousids, pp, 67, Ga,

o Edivor's Mote: Arvele 55 veads that "a vesolution of the parbament shall not
be annulled unless a majonty of the qualified volers partcipate in the election”

gL Schroioy, Degadiedi wied Lagntimerds, p. G7.

Editor's Mote: Schmicn writes there that

in parliament, amendmens to the constitution require s reo-chirds majocicy insvead of

a samiple magority; in the case of o referemdum, we o dares to demand a gqualificd nes-

jorly of cthe present, wamedlaced people; this would consomure an all we abwios con-

wradicrion of the basic democratic ideal of majoriy rule. So Arade 36 requires a simple
majority of qualified voters in order to amend the consitarcion by means of 3 referen-
dum. [n comrrast, Arvcle 75 requires the paricipation of a majority of qualified worers

I & referendam (10 s o resaln in the annulment of o parlizmentary resclution. .

Tadday, things hawe reachsd such 2 smte thar anly those who plan 1o voee “ves” ina ref

eremilim mke parr in e W chey constiouse & majoritg of gquealified wiers, o refevendom

will b passed which at the same time always necesarily sacisfies the conditions owtlined

in Artlele 56 for constmunional amendments by means of a releverdum. In practcal

terms, any distinction betwesn stutory and constitutional lawmaking therebyvanishes.

gz On the guestion of “tervor” i the context of direct democratic deciiion
making see Karl Tannert, e Rebdpentalt der Voliwentieheids [Breslau, 1geg).

0% Eclitor's More: That 15, the apprcm'imnh-: number of vodes nesded (o elect a
rember w the parliament av the time Kirchheimer and Leives authored this essay.

G- Schmiit, Lepalital wnd Lapiomatdl, beginning on po g3

05. As far as the possibilive of an dentical system of norms having a diversiy
of possible theoretical jusufications is concerned, it 15 srking that the view that
the people have presminsnce authia the constitutional system (a3 Jacobis theory
argues), and the view that they have preeminence ouiids of it (Schmites view), can
he linked 1o contrary assessments of the basic characier of the people, [acohi, Dhe
Reickspenchisprong im dewlschen Rechinléten, po 245, p. 249, note 4o

gh. See Georges Bernanos, La grands peur des Senensands (Paris, tgg1), p. iy,

a7. See Charles Seignobos, Hoiwre de fa Fosice contemporane (Paris, 1921,
P 1350

08, Seignobos, St de fe Fravio comfem ovaine, beginning on p. 2o,

qn. See |ohn Dewey, The Public and 1ty Proffems (MNew York, 1927l p. 171,
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