Introduction

Witliam E. Schewsrman

For neacly owenivfve years now, radical schiolars in the Amercan Jegal
academy have subjected the ideal of the rule of law 1o a scathing critique
Whereas classcal hberal democeatic jueisprodence has demanded tha luw
take a clear and cogent form in order o render state action as prediciable
a5 possible, contemporary authors associated with the Crooeal Degal Stocies
movement [CLS) have countered with the thesis chat

it Is impossible o imagine any central or local legal instiutions advacating a
coherent, noncontradiciory body of rules, A8 rules will comiain within them
deeply embedded, siuctural premises thar clearly enable decision makers wo
resolve particular coniroversies in opposite ways [ATD law seems simulia-
necusly sither ve demand or at leas allow invernally conmradiciory stepa.!

Allegedly, the traditional quest for determinate legal rules is illusory; a
profound and unavoidable indeterminacy necessarily lies at the core of all
legal experience. From Jeremy Bentham to John Rawls, a rich tradition of
lilweral political thowght bas emphasized the vicowes of the rule of law for
democratic politics. Some recent scholars instead prefer to highlight its pur-
portedly privatistic and antegalitarian elements, Robero Unger goes so far,
at least at one juncture, to endorse its dismantlement: since “the experience
that supporis the rule of law s one of antagonism among privare wills,” he
suggests that a communal, soelidaristic, political and social system very well
might e alde (o do withown i IF classical aw depends oo illegitimare forms
of inequality, why not just discard the rule of laws A system of indwelling
commiinal values, based on odd moralisie standards (sich as "in good Faith,”
“in the public interest” ) that have taken on ever greater significance in con-
tempaorary lnw, purpociedly could make up che core of an alteroaove o
Why worry about a panoply of signs that suggest the ongoing decay of the
rule of lawy
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The essays colleced in this volume serve to introduce an alternative tra-
citiom of "critical legal studies™ w an audience thar has loog heen denied
access o il Frane L. Neumann (1goo-1054) and Dheo Kirchheimer [1gog-
1gfgl=—the resdent legal and polivcal scholars of the pathbreaking and
rightly famous neo-Marxist Instituce For Social Eesearch—uwere hardly obliv-
ious b the winys oo whach liberal legal forms ave impheated mthe manifest
imgrgualities and injustices of contemporary sociery® Yet in deamatic con-
trast o much of contemporary radical Amecican legal scholarship, the
Frankfur School theoriss Neumann and Kirchheimer expressed subsian-
tial sympathy for 2 number of traditonal components of the wdeal of the
riile of baw. Unlike some corrents within contemporeary Critical Legal Studd-
ies, their analysis and critique of the rule of law ideal never succumbed 1o
the remprations of a one-sided “deconstroction” of the modern legal rradi-
tion, OF course, the concerns of Neumann and Rirchheimer are aoftentimes
analytically and temporally distinct from contemporary Critical Legal Stud-
ies; we abviously canmot expect a decisive intellectual response o contem-
porary CLS from owo intellectal of fspring of Weimar Germany, By the same
token, Neumann and Kirchheimer present an impresive challenge to the
knee-jerk hostility wo liberal legalism widespread in contemporary critical
legal scholarship, Witnesses to the tragic destruction of the Weimar Bepub-
lic and the rise of Mazism, Meumann and Kirchheimer argued early oo tha
crucial components of the rule of law are threatened in the twenticth cen-
tury by a serics of unprecedented political and sodal ransformations. In
the most general terms, the transition from classicalliberal parliamentarism
tx i form of bureavcratized mass democracy and the evoluton of teadi-
tional competitive capitalism into a increasingly “organized capitalism® de-
pendent on extensve state imbervention threaten o undermine the role of
law by destroying many of its original institutional presuppositions. Whereas
miany contemporary radical legal scholars suggest that we should welcome
this trend, Meumann and kirchheimer powerfully argue that we very much
meed o acknowledge s ambavalent aod inomany wavs troly worrisome
implications.

Like their colleagues at the Insutute for Social Research, Nevmanm and
Kirchheimer were often obsessed with the significance of the MNazi experi-
eogce for understanding contemporary legal development; they, too, at tmes
undoubtedly overstated the centralicy of fascism when formulating their
dramatic views about the [alleged) ongoing disintegraton of the rule of
law. In some distinction o Max Horkheimer, Theodor Adornoe, and Her-
bert Marcuse, however, the experience of fascism smultaneously cemented
Meumann's and Kirchheimers appreciation for a series of liberal legal and
prelitical instinutions. The Frankfor School's politcal and legal scholars
thus ultimarely proved able o integrace the traditional concerns of liberal
legal and political theory iono their theorizing in a manner that none of
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their colleagues was able 1o rival. This also helps explain the real tensions
thatexisted between Neumann and Kirchheimer and theorists such as Hork-
heimer and Adornc, Within the Insome for Social Besearch, Menmann
and Kirchheimer were, unquestionably, “outsiders™ their nuanced inter-
pretation of the achievements of the modern legal ceadition conflicted with
the increasingly apocalyptic theorizing of the Frankfurt School's main rep-
resentatives ducing the late 1ggos and eacly yos, A real divide sepacates the
careful, empirically minded—but nonetheless socially eritical —essays. col-
lecredd i this wolume from the beilliant bur excessively one-sided view of
Western modernity articulated, for example, in Horkheimer and Adormo's
famous Dialectic of Enfightenment d

Meumann and Kirchheimer alio engaged in a life-long intellecal dia-
logie with Carl Schmicr, twentieth-cenmnry Germany's foremost right-wing
authoritarian political and legal theorist (and an object of growing interest
among scholars wday)” In light of contemporary debates among juris and
political scientists, their intense exchange with Schmint takes on rencwed
sigmificance.’ In Germany o the 1gg0s, 0 was Carl Schoote whio Jed a
chorus of voices that was busily cocupied with the task of demonstirating the
alleged imcoherence of liberal legal and political ideals. In conirast o con-
temporary theoretical constellations, representatives of the authoritarian
right argued that liberal ideals of determinate law were a mere mythe “the
sovercignty of law means only the sovercsigniy of men who draw up and ad-
minister law. ™ Fascist antilegalists proceeded to draw at least one possible
conclusion from this position and began o emphasize the role of the sov-
ercign, normatively unregulated wil! or power decision within law. For them,
the emerging Mz legalocderwas superior toies hberal democratic vivals in
part becawse fascist Germany's heavy reliance on vague, open-cnded dade-
termanade legal provisos alone allegedly gave foll expresion to the centraliny
of an arbitrary willfaliess that was thought w constoote the unavoidable
esence of all legal experience, In the pggos, dghtwing authoritarans in-
sistedd that liberal legalism’s attempt o delineate between law and moralicy
wias incoherent; many of them helped make sure that the new legal order of
the German “folk community” would build on amorphous, movalistc legal
stamdards in ovder to subpect 1t reactionary, antiplucalistie mocal ideas.®
Right-wing authors like Schmit enthusiastically proclaimed the death of
the basic tenets of universabiste hberal prisprodence, and he and hos allies
then relied on this claim o help jusify the situation-oriented, highly arbi-
trary structure of Maz b

The essavs collecved i this volume should encourage conlemporary siu-
dents of the rule of law to reconsider many of the political and intellectual
divizions characteristic of contemporary debares within political and legal
theory: an casy “deconstruction” of the mule of law may very well prove 1o
have Far more fdeermariate political implications than many contemporary
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scholars are willing to recognize. Meumann's and Kirchheimer's essavs also
demand that we try to answer a question that remains as crucial today as it
was in the 1ggos and jpos: if leftunchecked, might not the apparent decay
of some facets of the rule of law—now widely documented by a diverse
group of scholars®—leave us with a troubling, highly discretionary system of
law very much incompatible with democratic politicss

Although the world of the early Frankfun School is undoubtedly very dif-
ferent from our own, we surcly would do well not 1o make the mistake of
maively assuming thar the political catastrophes of the vggos and jos are
unrelated to the fate of contemporary democracy.

THE DESTRUCTION OF WEIMAR DEMOCRACY AND
THE DEBATE ON LECALITY AND LEGITIMACY

Franz Meumann and Oue Kirchheimer reached intellecoual maturity duor-
ing the Weimar Republic’s final, crisis-ridden vears, and their Weimar-cra
expericnces decisively shaped the structure of their intellectual interests.
Bovh Iabeor lasyers, activiss in the Social Democratic Parw, and prolific con-
tributors to a wide varety of legal and political journals, Neumann and
Kirchheimer spent muoch of theie time doring Weimarc's final years doing
brattle with thiose trends that culmiinated inoa process in which—as Mew-
mann deseribes iwoin “The Decay of German Democracy™ {ogggb="Ger-
man democracy commitied suicide and was murdered at one and the same
tirme" Wratten for the British jowrnal The Politicad Quertenly immediately
following the Nazi takeover, this early essay not only anticipates elements of
the neo-Margist account of German fascism provided by Neomann's classic
Behemoth: The Srruchiere and Praclice of National Seeindism, " but also offers a pre-
liminary analysis of those features of Weimar's demise that he and Kirch-
heimer came 1o consider of more general significance for understanding
legal and political processes in the owentieth century: the potental fragilicy
of welfare state—type constitutional systems based on uneasy compromises
among antagonistic social groups, growing evidence that privileged social
blocs are increasingly hostile v ceaditional liberal democratic institurions,
the decline of parliament whereby “the state is no more a liberal one but
which interferes with nearly all aspects of human life,”™ the growth af ju-
dicial discretion and its potential perils to democracy, and the burring of
any meaningful distinction between parliamentary law and administrative
decree and the concomitant transformation of the burcaucratic apparatus
ineo the central decision-making body of the conemporary state. The essays
that appear in this volume deal with one or more aspocis of these vital isoes,

Az Meumann notes in “The Decay of Weimar Democracy,” the Weimar
Constitution represented an unprecedented attempe wo synthesize tradi-
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tional liberal institutions with new forme of direct democracy, socialist con-
ceptions of economic democracy, and ambitious programmatie constiiee
tional rights and standards—some of which, like Amicle 1G2% announce-
ment that “the federal government shall endeavour to secure international
regulation of the legal status of workers 1o the end that the entire working
class of the world may engoy 2 umiversal muoimoeme of social rghes,” pos
sessed] a distinctly radical character.™ Undertaking their task in the imme-
diate aftermath of the Soviet Revolution and then Germany's own revolu-
tion in 1015, the Constitution’s architects—jurists and politicians like Hugo
Frevss and Friedeich Mavmann—believed that the special conditons of po-
litical and social existence in postrevolutionary Germany necessitated un-
dertaking & series of legal innovations if the pew republic were 0 gain a
mcasure of stability, In order 1o do justice w the breathtaking ideological
pluralism of postwar Germany, the Consttotion seemed o abolish, a5 Mew
mann pointd oul, any ranscendental justification of government. In con-
Erast b many previous democratie consttutions, i supplemented 3 frst,
rather rraditional section thar owlined basic organizational and formal
decision-making procedures with a second, highly detiled section dedi-
cated 1o an ambitious set of "basic rights and dutics of the German people.”
Aiming o bring together Germany’s heterogencous social and political
growps and simulianecusly provide meaningful opporiunicies for subsian-
tial political and social evolution by means of constitutionally circumscribed
paths, these "hasic righis and duries” included provisions for classical liberal
democratic rights as well as a rather diverse set of so-called material clauses:
Article 1eg, for example, declared that marcage consttuted “the founda
tion of family life” and hence should enjoy "special protections,” Article 151
requiced that the economy should be organized in conformity with “the
principles of justice,” and Article 15y anticipated the possibilicy of restroc-
turing economic production along democratie socialist lines,
Unsurprisingly, Weimar's constitutional agenda proved controversial in
the explosive poliucal and social atmosphere of Germany in the 1geos
and o5 Bodh left- and vighewing radicals belinded s idiosyocranic aspia-
tion wo codify a political and social order sitnated “beoween capitalism and
socialism.™™ Even today, avempis o updare waditional liberal constnion-
alism by attributing special constitutional status to the welfare state and
so-called seeded vights (1o a job, health care, or a guaranieed income) re-
main the ohject of heated disputes among jurists and political scientists. '
The Weimar Constitution clearly represents an early example of the on-
going and very much unfinished quest 1o fashion postraditional constitn-
tions—that i3, constitutions combining craditional liberal democratic po-
litical mechanisms and rights with new forms of direct democracy and,
vpically, a constitutional ackoowledgment of the emergence of the wel-
fare state.'® Consequently, the fate of the Weimar Constitution raiscs a
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serics of questions of great importance for the evolution of contemporary
constitutionalism.

e Kirchheimer's “"Legality and Legitmacy™ (1g52) and his "Remarks
on Carl Schmitt's Legality and Legitimacy” (coauthored with Nathan Leites in
1540 provide an introduction o the Bacinating debate thar ook place in
response to the decay of constitutional government during Weimar's final
vears. Kirchheimer's essays offer a powerful corrective o first, misleading
contemporary analyvaes of the legal coots of Weimar's demuse, and second,
apelogenc interpretations of Carl Schmin’s political and legal theory. 7

In Econowmy and Society, Max Weber famously argued that “rational legal
authority” constitutes a characteristically modern answer wo the problem of
generating belief in the rightness of the political order. In a morally disen-
chanted world, the belief in enacted rules provides the most effective means
for guarantecing polivieal obedience, The question of legitimaey i the con
remparary world is a problem of legality; modern law guaraniees its own
legitimacy,'® In “Legaliey and Legitimacy,” BEirchheimer builds on Weber’s
claim in order o demonsiraie that German legal and adminisirative prac-
tices in the early 1930 constitute a blatant surrender of Weber's rational
legaliv—which Kirchheimern, in some contrast oo Weber, interprets in a
demecratic fashiion#—in fvor of 3 premodern, morally substantal, and po-
tentially authoritaran concept of bgtimecy, nod unlike that which Weber
believed necessarily lacked an adequate normative grounding in modern
times. In Kirchheimer's account, administrative elites in post-1ggo Ger-
many take advantage of some elements of the Welmar Constitution, espe-
cially the emergency clauses of Article 48, in order to establish a system of
“supra-legaling” thar is dependent on suspect, premodern legal standards
that allegedly possess eternal validity and indisputable rectitude, Tradi-
tioral liberal guaraniees of formal equaliey before the bw are jenisoned,
and buresvcrate elites undertake openly discominatory action against those
[chiefly lefi-wing) growps whose social and political views are interpreted as
constituting a potential threat to the reactionary political agenda of the ad-
minisgtrative clite and s allics among the socially privileged. In short, the
Weimar Constitution is robbed of its flexible, open-ended character, and an
executive-centered conceplion of mle Tw administeative decree—justified
b reference v the plebiscitary personage of the federal president—resules
in the effective abandonment of political liberalism, which in Kirchheimer's
aceount representsa practical erganizational principle for modern, socially
divided Germany,

Kirchheimers “Legality and Legitimacy” oever dentes that deep divi
sions within the German Farliament after 1950 impaired the functioning of
trachitional pacliamentary democracy, In contrast o many aceounts of this
period, however, he is reluctant to conclude the siory there. As Hans Boldt
has similarly argued, the Weimar executive after 1950 “did not try to find a
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majority in Parliament at all, and the inability of Parliament 1o pass resolu-
vions had been largely heought abowr by the government itself, which dis
solved the Reichstsgagain and again.™" Welmar's profound political and so-
cial splits contributed to the political system’s ills. But a complete analysis of
Weimar's demise also needs i focus on the conscious aempt bw ceaditional
elites within the governmental apparatus—in particolar, i the judiciary
and stare ureawcracy—io desteoy Germany's Arst experiment in democraric
government. As Kirchheimer argues, they appealed wo some components of
the Weimar Constitution while distorting s underlving spici; as we will see,
this was precisely the strategy pursued by Carl Schmite

Kirchheimer's essay thus challenges a widely held interpretation of the
sources of Weimar's ills. For decades, jurists have argued that Weimar's in-
stability stemmied in part from the (alleged) pervasiveness of legal posi-
tivism among Gecman puersts i thie Weimar period, Beeaose legal positivism
insisred] on a clear distinctiion between the spheres of morality and legalicy,
its followers—so the argument goes—refused o concern themsebes ade-
quately with the moral characier of the legal order. In turs, this rendered
them impotent in the face of Nazism: unable to confront the moral ills of
Fascisr legal and political rrends, German jurises marched in line with Fascis
legal commands during the 19308 and ‘yos jusy as they allegedly had done
during the democratic Weimar period.® As Kirchheimer argues here, how-
ever, administrative and judicial elites were happy o abandon formalistic
characteristics of the Weimar consttutional agenda—for example, s em
phasizs on the need for equal treatment of different political groups—in
favor of & concept of legiimacy based onoa set of traditional, antplucalis-
tic moral standards, Weimar did oot collapse because s jurists were alfraid
to distinguish between “friends and foes,” as Schmitt and his compatriots
have argued, but because administeative and judicial actors hostile o de-
mocracy were all o willing to instrumentalize legal institutions in order to
sipuelch their political opponents, Positvism was havdly an unchallenged,
hegemonic theoretical orientation among German jurists during the early
aos, Instead, the belief thar law should immediaely serve nationalistc and
belligerently bourgeois ends inspired many jurists and then led them to
condone and ultimarely embrace the rise of Fascizm,

Although “Legality and Legitimacy” emphasizes the role of Article 48 in
Weimars disintegration, Kirchheimer simultancously hing in the cssay that
the amorphous material-legal standards of the second pant of the Weimar
Constitution might also provide a constinurional starting point for atiempis
within the administration and judiciary o undermine the lawmaking au-
thority of the demceratie Parlmment, In Kirehbeimers analyvsis, such clavses
permit political interests w appeal w open-ended constitutional standards
(for example, Acticle 10g's emphasis on the sancuty of the Bamly) 1o jusi
position wo parliamentary legislation, and this accordingly might generate a
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system of “dual legaliny” in whitch judicial and administraive decision mak-
ers are oulfirved with special authority that the Constitution never intended
them o possess.® Carl Schmit’s extremely influential Legality and Legan
weacy, Which appeared in g2 shortly after Kicchheimer's essay, seizes upon
this insight but radicalizes it in order 1o serve altogether different political
purposes. Whereas Kirchheimer points o the potential dangers of such
clauses in order to warn his fellow citizens of the spectre of authoritaran-
s, Schimitt focwses on them with the am of demonsteating the inherent
incoherence of the Weimar Constitution—and, by implication, esy post-
traditional democraric constinuion thar iries woundertake a syarhesis of ddi-
vergent political and social ideals,

In Legrdity and Legitimacy, Schmin depreciatively dubs the provisions in
the Weimar Constitution for parliamentary lawmaking “functionalistic™ and
“value-free, " By promising to provide an “equal chance™ o every politeal
party e make wpa political majociy, such procedures appear 1o presuppose
some minimal standard of justice. Aceording 1o Schmin, however, mere
equal chance remains an inadequate and ineffoctive normative standard.
Especially in crisis situations, it 15 unlikely that governments will assure an
efqual chance 1o their opponents. At the same time, certain material com-
ponents of the Constitution's second section on “basic rghts and does”
it i the outlines of a political svsem based on an appeal 1o a subsian-
tial, valve-laden concept of legitmacy, Precisely this featwee of the Weimar
Constitution had worried Kirchheimer; in Schmin's aliernative gloss, i of-
fers a starting point for an improved “second constitution” and thus “de-
serves o be freed from all internal conrradictions and bad compromises
and developed 1o consistent manner,™ In other words, the molufaceted
democratic Weimar constitutional order should be jeuisoned for a new
system based on sefect elements of “the basic duties and rights” described in
the later portion of the Weimar Constimation,

Whick elements did Schmitt have in mind? For the most part, his answer
(0 this question remaing vague, Nonetheless, e clearly does oot aspire 1o
silvage the Weimar Consttution's liberal democratic corve, let alone s
provocative social democratic elemens, Much of the central argument of
Legality snd Legitiveney I8 devoted o trving 1o demonstrate the anachronistic
and incoherent character of (traditional, parliamentary-kased lawmaking
or} legafity and the virtues of an alternative system of political fagitimary. In
Schmiet's view, although paclamentarsm and the role of By matches the
imperatives of an early bourgeods state,/society constellation, an authoritar-
an plebiscitacy svstem proves better suited o the tasks of government ionan
£Ta roquiring extensive state intervention in social and cconomic affairs. As
he openly announces, "the administeative state which manifess iselfl in the
praxis of 'measures” "—in other words, a system of case-oriented, situational
law Like that supposedly required by the complesites of the contemporary
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imerventionist state="1% more likely approprate woa dictatorship” than
the classical parliamentary state.™* A plebiscitary dictatorship, based on an
appeal cither to charisma or “the authoritarian residues of a predemocratic
era,”™® accords more closely with contemporary political and social needs.

The existence of a value-laden constitutional basis for this alernative
“second constitution” generates a series of immediate political difficulties
for Weimar, How can a constitution be both formal and material, valuefree
ane valweladent Such underdymg contradicuons oot only mevitably mang-
fest themeselves in a series of irrationalities that plague the decision-making
procedures outlined in the Constitution, bt a series of concrete, smfdricnd
dysfunctionalities result as well, Withour risking a host of concrete problems,
how could any constitutional order posibly instioaionalize material pro-
tective clauses (for religion, for example, or marriage) that function to hin-
der the legislative regulation of some spheres of politcal existence while
simultaneowsly endorsing & formaliste concept of parliamentary legality,
according w which anw conceivable political group should have an egual
chance wo gain majority status? For Schmit, the fragility of Weimar democ-
racy is preprogrammed inte the Bepublic’s own founding document.

..:;_3'- Kirchheimer's "Remarks on Carl Schices Legedity and Legilinacy™ offers
an impressive eritical discussion of Schmio’s most imporians work from the
carly 1ggos. Here I can point only o iis most provocative features,

Kirchheimer beging by criticizing both Schmin’s aormafive argument
for the necessicy of homogeneity in democracy and Schomin’s relaved emfor
ical claim that democracy ultimately cannot survive without homogene-
iv. Relying on Hans Kelsen, Kirchheimer accomplishes this by resisting
Schmiit’s reducuve interpretation of the weal of democracy to the ideal of
a far-reaching, substantial form of equality or "sameness.” As Kirchheimer
rightly points out, the struggle for democracy has always involved the at-
vempt wr realize botk equaliny avd auronomy. Oaly a demoeratic theory thar
acknowledges both principles can even begin to make sense of classical
democratic decision-making devices such as majority rule; in contradistine-
tion wo Schmitt’s attempt to ground majority rule in an illiberal interpreta-
tion of the concept of equality, Kirchheimer insiss char majocity role has o
bz mezem a5 aspiring to guarantee gutonomy “for as many people as possible,”
that substantial empirical evidence suggests that heterogeneity 5 compmil
ble with democratic stability, and that new sources of democratic stabilit,
ignored by Schmin's deamartic aceount of inevitable liberal democratic dis-
integration, may be emerging. Kirchheimer offers a tentative assessment
of hoth the meritg and demeritg of an "instromental” relationship o the
political system that he considers increasingly widespread among political
actors and movements in the twentieth centry, But if heterogeneity 15 in-
cvitable in contemporary democracy, this also implics the problematic char-
acter of Schmitt's insistence on the incoherent oature of any attempt o
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syothestze formal democratie rule-making procedures with special material
constitutional dauses. For Kirchheimer, the Welmar Constitution does not
demand that we opt efther for 1ts [ purpocted]v) valve-free or valwe-laden ele-
ments Instead, iU represents a sensible avempt at a compromise between
dectsions-making  procedures whose pewtral character 15 weimpeded aned
those whose neutrality is relatvely dvifeded. There is no a prion reason wiy
"compromises between the value of democratie Forms and the value of def-
inite objective values™ pecessarily imperil democracy. Furthermore, "het-
erogeneity alwavs implies the necessity of protecuon” like thae providesd by
material constitutional clavses In some situations, special constitutional
protective clawses in fact may weduce political friction and thus contribore oo
democratic stability, Particular groups (labor unions supportive of a consti-
tution's endorsement of economic democeey, for example, or religious
dignitaries attracted by its acknowledgment of religious freedom) thus may
be brought into a positive relationship to democracy. In short, the overall
sorv—readers interested in the ongoing debare abou postraditional con-
stitutionalism will want to pay special attention to this section of the anaky-
sis—is more complicaved than Schmin suggests: according o Kirchheimer,
the integrative character of material protective clauses depends on many
different Facvors, Contra Schmicn, postraditional constitutionalism is nsf in-
evitably destined for the trash can of political history.®?

Whereas Schmin devores much of his energy in Legrdity and Legilivescy 1o
an analysis of the alleged irrationalities of the democratic ideal of an “equal
chance,” Birchhemmer shows that existing democracy, even with all of s
well-known flaws, does a far better job of realizing this principle than
Schoiet acdmits or his swn authovitarian aleroatve could possibly achieve,
A reformed democracy—namely one restructured in accordance with the
young Kirchheimer's eand of democratic socialism—eould allegedly do
even better. Motwithstanding his claims wo the contrary, Schmitt’s proposed
plebiscitary replacement for Weimar cannot be considered democratie, in
part because his call for the destruction of parliamentary democracy's or-
panizational core would fal w guaranies o “necessary miamem of free-
dom and equality.” Democracy clearly has to involve more than a system
i which, as Kirchheimer commenis elsewhere,

ihe people can only say “yes” or “nn,” it cannoi counse|, deliberare, or discuss.
[v camnot govern or adminiser, nor can it posit norms; it can only sanciion
by its *ves” the draft norms presented w i, Mor, above all, can i put a ques-
o, bur only answer by "ves”™ or “no” a question put o e

The real aim of Schmitt’s Legality and Legitimacy is not to “save” the Weimar
Republic, b v rob Weimar of itz most elementary democratic elements Ty
velving om g limited porton of te Weimar Constitution
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LAW AND POLITICS IN THE AUTHORITARIAMN STATE

Soom alver the Wazi makeover, Frane Neomann and Cuo Kirchheimer joined
the ranks of thousands of refugees who sought—tragically, and so often
without success—asylum abroad. Meumann was able w gan a scholarship
and complete a second dissertation in political theory® at the London
School of Economics before joining the Institute for Social Research in Mew
York in 1956, Kirchheimer first fled oo Paris, but was able o become an af-
filiaee of the Institute and join Meumann m Mew Yook mog37.

Unsurprisingly, Mewmann and Kirchheimer devored their talens during
this period 1o oan analyss of the legal origing and strocoore of the Mational
Socialist regime. The horrors of Nazism energized both thinkers intellec-
tuadly; thieir most crestve contributions tw political and legal analysis stem
from their attempts to come o grips with German fascism and s concrete
assault on the maimsteeam of modern political and legal thought, Mew-
mann's “The Change in the Function of Law in Modern Society”™ (1937,
which appeaced in thie Insttute’s Zeischeft for Sozialforrchung, represents the
centerpicce of this project. Kirchheimer's "State Structure and Law in the
Third Beich® (1g95) and “Crminal Law in Mational Socialist Germany®
Lrggod elaborate on many of the themes developed in Meumanns classic
e384y,

For Meumann, the most siriking facer of legal development in the West
wirs the strugele for the codification of law, For centuries, political and legal
thirnkers had argoed chae vw fould only secure o set of protectve funciions
if it were gerenad and relatively unambiguous in character. Inspired by Max
Weber's acoount of Western legal history, Neumann endorses this view:
whereas open-ended legal clauses provide extensive room for discretionary
and potentally arbitrary exercises of state authority, cogent general norms
bind state actors and thus provide a measure of legal security. In contrast o
amorphous legal forms, general lawworks wo regulate and therebw tame the
excrcise of state sovercigniy. Meumann acknowledges the claim that the dis-
timction between general norms and (discretonacy) particolar measores s
often overstated, and chat * [t hose legal theorists who accept as legitimate
only those concepts that lend themselves oo logically unambiguous for-
mulation . .. will alzo reject the distinction between general norms and par-
ticular measures."™ Nonetheless, he believes that jurists should hesitate
before throwing the baby owr with the bath warer. However idealized, the
traditional emphasis on the clarity and generality of the legal norm remains
eagential 1o the ideal of the rule of B, In his view, mean attacks on i in the
twentieth century—MNeumann has Carl Schmitt and his complicity in the
ills of Mazi law in mind—have helped generate an increasingly decieionisf
system of law based on arbitrary “individual power commands™ effectively
unregulated by a coherent ser of legal norms
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Although “The Change in the Function of Law in Modern Society” at-
tributes a number of distinct functions w general law in both modern ju-
risprudence and real-life legal history, the marxist structure of Meumann's
argument encourages him o emphasize the economic roos of the rise and
subsequent disintegration of general law. Indeed, many scholars have rightdy
criticized the economistic core of Neumann's account of how the rransition
from "competitve” w "monopoly” capitalism results in the inevitable decay
of the centerpicce of the rle of law, the general legal norm.® It would be
naive o think that his underlving argument is defensible in the form pre-
sented here; indeed, Newmann himsell concedes this point in the subse-
quent “The Concept of Politcal Freedom.” At the same time, 1t would be a
mstake o ignore the creatvity of Neumann's 1957 essav—or the fact that
a substantial body of empirical evidence buttresses at least some of New-
miann's anxieties abour the present fragilioy of classical liberal law

Meumann builds on Weber's famous argument for the interdependence
of general law and capitalism, but he undertakes a crucial revision of his lib-
eral predecessor's view, For Neumann, Weber was right 1o see an “elective
affimity” between general iw and capitalism, vet be obscured the face thae
this relationship only obtans for g relatively early stage of capitalist devel-
apment, when capitalism is still characterized by relatively competitive mar-
kets and the existence of proprietors roughly equal in size ® In contempo-
rary capitalism, this "elective affininy” no longer exiss, In Meumann’s own
bluntly marxist formulation,

[l & mooopolistically organteed system the general law cannot be supreme
If the stane s confronted only by 8 monopoly, it s pointless 1o regolate this
monopaly by general law, In such a case the individual measare s the only
approprizie expression of the svereign power. ™

Thus general law is anachronistic in light of the necessity of regulating
masve individual ficms, Mot only does Newmann thereby suggest, inoop
position o Weber and much of contemporary liberal jurisprudence, that
capitalsm and the rule of bw ineressingly comtradicl one another, but he
slarts to provide a provocative response o Weber's account of so-called anti-
foormal legal remds as well.

Like many analysis of modern law, Weber had worried about growing
evidence that legal evolution i the twentieth century tends w conflict with
the traditional insistence on the ideal of a gapless system of cogent, general
norms. Although liberal jurists clasicallv sought o deive ambiguows stan-
dards | Generalblauseln, or “general principles,” in Neumann's terminclogy)
from the legal order, blanket clavses [(“in good fuch,” “unconscionable,”
“in the public interest” ) undergo a renaissance with the emergence of mod-
ern forms of stare intervention in social and economic life. Weber's accownt

of this trend placed primary responsibility for it on the doorsteps of the
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political left. Allegedly, the real threat to classical legal forms came from “ir-
rational” antimodern social movements intent oo establishing a svstem of
welfare state—type legislation dependent on profoundly complex formes of
governmental action unlikely o whke s classical legal form®® In contrast,
Meumann's restatement of Weber allows hime o shift the blame for this
alarming trend o those social and poliveal forces which, in his view, show
willingness o defend contemporary capitalism at any cost, even if it means
surrendering liberal democracy, Aceording o Neumann, substantial empir-
ical evidence from Germany and clewhere suggesis that

legal standards of conduct [blanket clauses] serve the monopolist, - .. Mot
only s rational lvw unnecessary for him, s ofien a fetter upon the full de
velopment of his producive forces, or more freguently, wpon the limitarions
thar he Ly desires rational Lo, afier all. serves also o project the weak

The Fact that Fascist Germany, in Mewmann's view, was aggressively defensive
of capitalist privilege and ruthlesly bent on obliterating the most minimal
rempants of the liberal legal wadition simply reinforced his suspicions
about the basically deleterious qualivies of nooclassical Lw: not only did
Mazi law rest on a set of profoundly open-ended, amorphous legal forms,
but, as he noted, “the antagonisms of capitalism are operating in Germany
on A higher and, therefore, o more dangerows level,™ In the contest of
such evidence, it made sense for Meumann o conclude his analyvsis of con-
temporary legal development by valorizing general law’s protective fung-
ticns With the fate of the rule of law very much undecided in 1957, "The
Change in the Function of Law in Modern Socieny™ defends the claim that
the rule of law plavs a role that goes well bevond s services wo classical cap-
italisam, for “if the sovereign s permitted o decreee idividoal measores, o
arrest this man or that one, 1o confiscate this or that piece of property,™8
then legal security is irvesistibdy undermined, and even the most basic mea-
surg of freedom is threatened. Despite MNeumann's reliance on a series of
traclitional marsist claims, the Frankfurt School jurist thos reaches 5 very
non-marxian conclusion: the rule of law possesses a historically transcen-
dent “ethical” functdon.

Kirchheimers "State Structure and Law in the Third Eeich” and "Crimi-
nal Law in Mational Socialist Germany” {(which appeared in the Zeitschrif fiir
Soziadfersehung in 1gyo bt has pever been repringed in English) similarly
make the transition from competitive to monopoly capitalism the sarting
proimt of an analvsis of National Socialist legal development. Kirchheimer,
however, applies this global thesis to a far broader range of specific legal
spheres than Mewmiann was ever able two achieve, He also shows s celevance
foran arca of the law that was of great significance for understanding Mazi
fow but of little interest to Neomann—criminal law, Kirchheimer chronicles
in great detail the manner in which the Mazis either abandon or transform
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traditional liberal democratic legal institutions so that they no longer per-
form prodective functons, In ther gquest o jettison “vacoous” formaliste
democratic law for the “material justice” of the nationalistic VelksgemetnseffT,
new and rather ominows possibalities for analogous legal reasoning are tol-
erated, traditional legal ideals ("where there s no law, there can be no
crime” ) are simply tossed 1o the wayside, amorphous staodarcds (“healthy
popular sentument”} proliferate, and other traditional categorics are ex-
panded and redefined in a manner giving judges and administrators far-
reaching discretionary powers. Whereas liberal criminal bw traditionally
had tried 1o make an ascertainment of visible features of an offence ceniral
to the criminal law, Nazi criminal lawyers downplay such relatively objective
factors in the crimimal tgal in favor of an emphasis oo te underclying “will”
or “innate character” of the criminal; Kirchheimer’s essays provide an ex-
cellent account of the development of these ideas within Mazi legal theory
and practice. Perhaps most dramatically, Nazi law undergoes “the disap-
pearance of 2 unified svstem of crmimal aw behind inmuemecable special
competences (departmentalization) ™ The growing indeterminacy of law
ot only Blues any meaningful distinction between adminisirative and jucdi-
cial decision making, but the Mazs sucrender of the most minimal ele-
ments of a liberal universalistic perspective, positing the basic equality of all
human beings, resulis in an unprecedented freriicalarion within the instito-
tional core of the legal order. Mew tvpes of courts [ Serdergericfde and Vodis
gevickde) and an arcay of novel administrative units (the 55, Maz Pany, Labor
Service) compete with the traditional cowrt system, and action undertaken
within their confines s often exempted from the scrotny of the traditional
courta This not only results in a curtailment of the traditional pudiciary’s
authority, but it subjects the populace a5 2 whole w unmediated forms of
political and social power o an extent impossible in liberal democracy
Somewhat paradoxically, Neumann argues in “The Change in the Func-
tion of Law in Modern Society” that the ongoing renaissance of moralistic
standards in contemporary law wndermemes modern laow's “ethical function,”
In a morally disenchanted world ®there can be no unanimity on whether
A EIVen Action, in 8 concrete case, s immioral or unreasonable, or whether
a certain punishment corresponds wooor rung counter o "healthy popular
sentiment.” "' and hence vague standards of this sort represent nothing but
a mask for arbitrary action. They may bave possessed moral substance when
natural-law-ideals remained defensible, but in contemporary sociery they
inevitably have heen robbed of such substance 32 Kirchheimer appears o
have something similar in mind when he unfavorably contrasts Nazism's fu-
sion of moraliny and legality wo liberalism’s "restriction of law o an ethical
minimum,” but the conclusion of “Criminal Law in National Socialist Ger-
many” appears (o leave open the possibility that a foluee legal order might
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be able tobring legality and morality into a more intimare relationship with-
out necessarily succumbing to the manifest ills that result from a subjec-
tion of b o crude antimodern moral cauegories ket undertaken by
the Nazis. In Nazism, “[t]he attempt of the legislator and of the judiciary
(o use the criminal baw w raise the moral standacds of the communiny
appears, when measured by the results achieved, as o remaliore excursion by
Sfascism into a field resevved for a better form of society” (emphasis added ) ** Here
Kirchheimer may intend more than the modest "ethical function” de-
scribed by Meumann, Reminiscent of the theorizing of many of his col-
leagues at the Institute for Social Research, Kirchheimer finds himself high-
lighting liberalism’s positive qualities o the face of Moz horrors. He sull
scems to hope that a future political and social order might be able to over-
come ane of the central components of modern liberal jurisprudence—
the view that mocalioy and legality need 1o be distinguished ™ Buot Kirch-
heimer—again, like his colleagues at the Institute—is able to sy little here
about the precise form that this supersession of liberal jurisprudence might
take.

The figure of Carl Schmitg continues to play a pivedal role in the writings
of the Frankfurt School jurists from this period. For Neumann and Kirch-
heimer this is justifed by the fact that increasingly the "legal theory and
legal practice of bourgeois society are, as Carl Schmitt put it, Siruations-
queisgrwdenz,” according wwhich, "law s a mere echnigue for the conguest
and maintenance of power.™" In other words, trends in contemporary cap-
italist sociery that suggest the ongoing replacement of a norme-guided svs
tem of liberal law by a discretionary, situational legal sysiem eorvesfond 1o
Carl Schmitt’s theoretical endorsement of 2 svsem of arbitrary bow based
on the exigencies of the “exception” and “individual situation.” Because
Schmitt's theory thus captures real and quite worrisome tendencies in cones
temporary law, the political battle against the decline of the rule of law
simultaneously needs o take the form of an intellectual assuole on Carl
Schmitt’s politdcal and legal theory.

Mothing better demonstrates this facet of Newmann's and Kirchheimer’s
agenda than the origing of "Sae Srrocture and Law in the Third Beich,”
which here appears for the first time in English. Smuggled into Germany in
tg35 inthe form of a pamphler written uoder the peewdonym of Hermann
Seitz, the essay seems tohave had two central purposes. Kirchheimer hoped
e awaken interest among the German people in the barbarities of the
emerging Mazi legal order (thus the essay's sarcastic and polemical style)
eved bring an awareness of these ills w criminologiss, like those attending
the Eleventh International Penal and Prison Congress in Berlinin 1g55. The
pamphler servedd a further purpose as well. As "Leader™ of the MNazi law pro-
fessors' guild and State Councillor for Prossia, Carl Schmitt belonged o the
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st influental circles of Mazt urists during thos penod, and BEirchheimer’s
brochure was cleverly structured so as o embarrass Schmicy s formar sug-
gested that it was volume twelve in a Nazi-inspired series on “the new con-
temporary German state” that Schming was editoe of, and s grle was more
thivm shghely simlar oo stody by Schouie that had recenty appeaced i the
same seriest Unsueprisingly, Schoin responded in Kind, The Dewteche fu-
riden Feiteng, which Schmiot edited, immediately published in is pages a
nasty response in which Kirchheimer was acoused of belonging o an “in
ternational clique” obsessed with misrepresenting Nazism's unambiguously
peaceful intentions ¥

TOWARD A CRITICAL DEMOCRATIC THEORY

The postwar writings of Frane Meumann and Ouo Birchheimer veveal a
degree of theoretical and political sobriety that some of their earlier con-
tributions lacked, The horeoes of Maziam wndeniably bad provided an im-
mediate incentive even for the marxist-oriented Neumann and Kirchheimer
o reconsider the sams of key liberal legal and political categories. In the
aftermath of the defeat of Magism, Neumann and Eirchheimer sysfematically
inbegrate the concerns of polioeal Bberalism mio their imcreasingly eclecte
political and legal theorizing. Commentators have rightly associaved Neu-
mann and Kirchheimer with a rich traditon {which commenced with Lu-
kacs's classic Mistory and Class Consciousness) thar atempied syotheses of
Marx and Weber. One qualification of this categorization is probably in
order here: Meumann’s and Kirchheimer's pre-igao writings surely tend
voward the marxist end of this spectrum, whereas their subsequent coniri-
butions suggest at least a gradual movement toward its Weberian side. How-
ever one chiooses o evaluate the mograton of therr theory from thie world
of Frankfurt School neo-Marxism o somewhere “between Marxism and lib
eral democracy,™?* there is no doubt that the postwar writings of Neumann
and Kirchheimer continue o pose gquestions of surprising celevanoe for
contemporary intellectual and political disputes.

Mot only do the Frankfurt School jurises distance themselves from some
features of classical Marxism but they also offer a muore modest assessment
of the tasks of the rule of law in modern democratic societies. Although re-
maining adamant defenders of the ideal of the rule of law, they now scem
tox dowbe that it alone s capable of preserving the relatively extensive degree
of freedom that many classical liberal jurists believed possible. Yet in con-
trast i those whao setze wpon the lmas of the role of bowoon ocder o belioele
its achicvements, the Frankfun School writers instead focus their efforts in
many of ther weitings from this pernod on the problem of spidementing
an analysis of the rule of law with an adequate understanding of the work-
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mngs of democratie politics® This, they seem e believe, noghit allow ws o
begin o compensate for some of the limitations inherent in legal protec-
LIONE IN COnLEMporary seciety.

Meumann's 1053 “The Concept of Political Freedom,” which can be
read as a democratic antipode to Carl Schmitt's protofascistic The Conce pf of
the Political ™ iz crucial for grasping the intellecoual contours of this incel-
lectual sea change. Although his previous writings had pointed to the out-
lines of the problem, Neumann now openly concedes that the traditional
demand for cogent, general legal rules necessarnily has limited applicabil-
ity i the contemporary workd, where there s a clear necessity for subsian-
tral stave activiey 1o social and economec affars, In contrast o free-market
critics of oralivarianism like Friedrich Hayek, Meumann does ool helieve
that a retwrn o lnssee-faive capatalism constituies 3 reasonable response o
Magizm and s legal il in contemporary organized capitalism, Newmann
argues, freesmarket thinking constitutes nothing but an ideological mask
for the most powerful, entrenched economic imterests, At the sume tme,
Meumann is forced wo admit that increased state intervention raises difficult
questions for defenders of the rule of Taws as democeacy = forced o regu-
late “power concentrations” in the interest of the public good, the rule of
w15 imevitably replaced “by clandestine individueal messures,” Comples
slate activity requires equally complex forms of nonwraditional law, Mo-
popoly capitalizm may sull Lie ar the voot of the problem, b there is no
guarantee that democratic socialism can automatically resolve the basic di-
lemma at hand—even if, as Neumann writes in “Labor Law in Modern So-
cicty,” "socialization solves many problems.™ Neumann then wries 1o skire
the potentally deeacy imphicavons of this concession by insisting that le-
gal freedom should be seen a3 consttuting only one part of a broader ser
of elements that go into the makeup of polivcal freedom, Even of legal se-
curity 15 irresistibly undermined to some extent in contemporary socicty,
democracy can sl hope © realize "cognitive freedom,” which in MNeu-
mann’s view helps provide us with intellectual mastery over natural and his-
torical processes as well as “volitional freedom,” which allows active partici-
pation i the decision-making process, Leged raticality may have 1o remain
incomplete in modern society, but & broader democratie svstem that strives
For a vrtivnad spsters of self-prosrnmend may be able o compensate for some of
the ills stemming from this loss,

At the analviical level, Mewmann thus clearly believes thar the deepen-
ing of democracy can help make up fora decline in legal security, But he
remaing unsure abowt the actual instiouconal strvcture chat democeatic re-
forms should take. As a result, Neumann's “The Concept of Political Free-
dom” leaves the reader with a sevies of questions that remain unanswered
cven today, The most important of these is: can we be so sure that new
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forms of interest-based corporatisn representation, like those thar have be-
come widespread i the welfare state, contribute o the responsiveness and
openness of the democratic process? As Neumann points oul, such reforms
often have resulted in situations where povernmental bodies have smply
been capiured by narrow interest groups. At other times they kave robhed
political movements of their independence and helped transform them
inta little more than stultified bureaseratic structures, Neamann had ear-
lier argued that the Weimar labor movement had succumbed 1o this fate.
What protections are there against such dangers wday? Further, the in-
stitutionalization of social rights does not provide an easy answer o the
eolgmas of contemporacy democracy, Mewmann does pot share Schmi’s
suggestion in Legality and Legitimacy that such rights inevitably undermine
liberal demooracy; at the same tme, e s morve skeptical abowt demands for
legally based social vights than eicher he or Kirchbeimer had been in some
of their Weimar-era essavs Meumann now openly concedes that “ic is ex-
tremely doubiful whether it is wise o designate as civil righis positive de-
mands upon the state.” Such demands risk overburdening governmental au-
thorities, and they serve only social utiliny and thus do nor constime "the
wvery essence of a democratic political sysem.” In the process, their insi-
tuticnalization inadvertently might lead o a degradation of clasical civil
liberties, which government is more likely to be able w protect effectvely.,
Towr ooften their defenders igoore such potenoal perils, ® At some Junctures
"The Concept of Political Freedom” seems (o endorse a traditional maode]
of parliamentary democracy in which a conventional bureavcratic appa-
ratus would be responsible o clecied legislawors outfitted with the sk of
owerseeing administrative activities, But Neomann hesitates before openly
codorsing a model along these lines: he is well aware of the fact that legisla-
tive authority bas disintegeated substanually in many contemporary liberal
democracies, and he seems o believe that the possibilities for reversing
them of ten appear quite limited,

Although concerned with a distinet ser of ssues of immediate concern,
Kirchheimer's “The fechissant as Magic Wall” echoes many of the basic
themes of Neumann's Anal essavs from the early 19508, Kirchheimer is re-
luctant to concede that complex welfare state—tvpe regulatory activities
inevitably necessitate the demise of the rule of law. He writes thar "icis no
intelligible why social security rules cannot be as carefully framed, and
the community burdens as well caleulared, as rules concerning damage
claims,** and he struggles o offer a response to free-market critics of
welfare state baw like Friedrich Hayek and Brune Leoni™ Beaders should
pay special attention to this facet of Kirchheimer's essay: in 1966, such
frecomacket arguments appeared o Kirchbeimer w be [iele more than
“rearguard skirmishes,” but in recent vears they have gained a substantial
number of followers, Rirchheimer worries that the mere avatlabalicy of pos-
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sibilitics for legal redress cannot alone guarantee a humane peolitical order;
in Newmann's terms, guaraniees of legal sec urity fail to exhaust the agenda
of polivical freedem. To make his point, Kirchheimer recounts the sad story
of postwar Germany’s failure 1o prosecute Nazi war criminals Despite a e
verse of juridical and bureaucratic remedies available for the prasecution
of former Nazis, legal action wasundertaken against them anlyan occasion,
and judicial, administrative, and elecred officials were far oo rezady sim-
ply 1o ignore the fact that legal remedies were rarely explonted, For Kirch

heimer, “this whole episode shows that the Rechtsetant concepl can be hon-
ared by scrupulous observation of all prescribed forms and procecdings
while its spirit is constanily violated."™ Although “The Rechtenua as Magic
Wall™ says little about how we might successfully overcome this problem,
kirchheimer clearly believes that political freedom in CONLEMPOTATY SOCIEy
rightfully consists of more than the existence of a potporrt of possibilities
for legal appeal or even a mass of judges and adminisirators given the joh
of looking afier them. Elsewhere, he at least hints at an answer 1o this rjunes-
tion that is not altagether unlike Neumann's: political apathy stems from a
“miissing link between high-level decision and individual fau:j“-‘"" Maoreover,

while the rechnical and, though o a somewhat smaller degree, the social
forms of human existence in the West have undergons immense changes in
the lasr half-cenmiy, owr political arsenal has been refurhished mainly with
new dimensions and techniques of domination and manipaelaion reiher than

with—whar is admitredly move diffeculi—new means of partcipaton. . .. Fo-
litical innovations that conld remedy this imhalance have been mare every

whiere ™

An adequate response tw the lmited nature of legal security in our epoch
seems Lo require an expansion of democratic politics and new possibilities
for participation and pelitical selfssducaton, The matoee of the institutional
inpovations required in order wo bring about this change, however, remain
murky,

Like so meany others addressed by Neumann and Kirchheimer, this prob-
lem remains surprisingly conemporary, OF course, Neumann and Kirche-
heimer fail 1w provide a complete answer 1o il—ar (o many of a host of re-
lated questions posed by their work, Yet they formulate many of the most
impeortant questions within contemporary political and legal thought with
refreshing clarity, Ultimarely, it is this feature of theirr work that makes it so
relevant even roday.
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free-market liberal view of these trends see Friedrich Havek, Loy, Literly, and Legis-
datiem, wols, 1=5 {London: Rowdledge & Kegan, 1076,

1, This wolume, p. g1,

11, Franz L. Neumann, Bebesnth; The Struciuse aed Practice of Nadiad Socialism
(Mew York: Harper & Row, 1440,

12, This volume, P4t

14, Dam following the transdation provaded 1o Howard L. MeBain and Lindsay
Rogers, The New Constitutions of Fwope (New York: Doubleday, 1gag), At times | have
aleered 1w when [fel that ths was necessay, On the Wermnar Constitution see Her-
miann Fotthoff, “Das Weimarer Verfasungswerk und die dewische Linke,” Anchin fior
Semlpeschichis 12 {1g7e).

14, Onio Kirchheimer orginally belonged o this group of critics. Ses “Wei-
mar—and What Then?™ in Pefities, Lo, aed Sockd Chaaipe: Seleeitad K of Chido Kteh-
Dwdmer; ed. Frederic & Burin and Kur Shell (New York: Columbia Universiiy Press,
LoBgl. pp. 35-74-

1. For an overview of the recent Ceerman debaie on these issues see Bernd
Cuggenberger and Tine Stein, ed, Dw Verfiouagadivhsio fm fofre der deureoken
Fehet { Munich: Carl Hanser Verlag, vggu).

16, See 5, L. Elkin and K. E. Soluan, eds., A N Conaifuntiomndimn: Dedgnog Poli-
1cad festiiuddons __ﬁ:-l'.-:l. (it .‘n'm'iﬁ} l:{'.hir..'lgu: l]:rl.'imrxil::.' af [ZJ'Li.-l:gvl:n, 1o s Llrich K.
Preuly, ed., Sww Sl der Veghiasaig (Frankfur: Fischer, tgog).

17, These essons have also been very wfluental in lef-wing jurisprudence in the
Federal Republic of Germany, Ulrich Freull, for example, relied on Kirchheimer's
accouni here in order o provide a cnitieal analvsas of the practices of the German
Comstnutional Coure Ulrich Preuf, Legaftdl wnd Pluralivmus. Oeitvigecum Verfsswngs-
vecht der Bunderenodih Dentsehlond (Frankfure Subrkamp, 1g973).
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1B, Ar times, Weher Ve his fumious account of the thres basac iypes 1:|:I']=gili.-
macy—riradivional charismartke, and legal-ratonal—an evolutbomary gloss: begal ra-
ticmality was seen as constituting the most advanced form of leginmacy. Kirchheimer
bawilds vpon this evolutionary strand in Weber's thought in order w discredin cradi-
tinn aned charismia-based .'||'|]'.r..'|'|s [15] ]:E'ili.man:r' im Weimar's final FEITE Max Weber,
Lemomy and Seciety (Berkeley: Unversity of California, 1o7g), pp. 212-200

L. Kirchheimer notes that the concept of legality emerged out of a "ratonal-
fzation” of the right 1w resismance. Because he emphasizes the democracic features of
rational legal authoriy, Kirchheimer seems o beleve that his reliance on this aspect
of Weber's theory does not require him o subscribe 10 Weber's own rather prob-
lemaric bramd of salue-relativism, Thi becomes even more clear in “Remarks on
Car] Schmiri's Legality and Legitimacy,” where Kirchheimer provides a nommarive
pustification for democracy and also argues thar both parliamencary and direct-
democratie, plebiscitary forms of decision nmking represent forng of demaeralic fe-
gty This is a crucial poine Schomie and his defenders have repeavedly claimed
ihat arguments like those developed by Rarchheimer here were morally nihilisiic
and thus incapable of proving a normative justification for democracy. To a grean ex-
teni, this s a myth. The Frankfur pu::n]i.li.n] thearist, Ingr.hn:rg Ylaus, has demon-
srated this guite effectvely: see Ingeborng Maus, Berpoficke Rechiabents und Fesokis-
miey, Lur sozialen Funktion wd abteetlmn Widkung der Thesede Canl Scheaits (Munich:
Wilhelm Funk, 1980); Ingeborg Maus, * 'Gesezbindung' der Justiz und der Suruk-
i der nationalsosialisischen Rechisnormen,” in Secht wnd fuaiz am Dritten feich
eil. Ralf Dreier and Waolfgang Seller (Frankfure Suhrkamp, 1g8g0.

2. Hans Baldy, *Ardcle 48 of the Weimar Consthiuten, I Hisworical and Poli-
ical Implications,” in Cerman Desiocrey aied the Ttk of Hitls; ed, Anthony Nicholls
and Evich Matthias { Londos: George Allen & Unwin, 1g71), pog3. For an excellen
survey of Weimar's demise and the debate on it seg Gowhard Jasper, fhie gpeachaitode
Zakmong, Wege zur Machtrgrelfung Hides, 1930-1834 (Frankfure: Subckamp, 1986).

2y For a Ane critical discussaon of this ArgUmEnt see Mantred Walther, “Hai
der juristische Positiviimus die deutschen Jursten im "Dritten Reich” wehrelos ge-
machur™ in et wad fuslic fm Thiiten Feack,'ed, Ralf Direier and Wolfgang Sellert, For
a shor, popular account of this debare see Ingo Miller, Habs's fisses: The Courts of
the Thewd Reich (Cambridge: Harvard University Press, 1agu .

zz. Ivis important o point ot that the Weimar Constioution providss no place
for & constitutional coun outhiied with the auihoriiy 1o determine the constit-
tonalny of parliamentary law, Welmar progressives like Newrmann and Eirchheimer
were skepiical of attempis to develop such a court in Weimar CGermany because they
feared, not ungustly, that i would serve as an additbonal politcal insurament for
antidemocratic elites i the judiciary.,

25. Schmitt places these procedures wnder the mubaic of parliamentary bpefig

24q. Carl Schogin, Legatieat wnd Legoimatdn { Munich: Duncker & Humbko, 152},
PE- 41, g8.

25. Schmitt, Legalindl wed Legneimitar, p. 8.

2h. Schmin, Lepelind wnd Legitemadt, p. g4

2. But this should mesuggest that either Kirchheimer or Mewmann had an al-
together uneritical actitude wweard the emergence of new constivuionally hased so-
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cial rights As we will see, thear postwar writings offer a refreshingly soher asessment
of social rights

ofd, Schmitt, cited in CHio Eirchheimer, “Onnstitutiona] Resction in L!_J__'q:e," in his
Politivs, Law, end Socinl Change, p. 78,

2. Written under the guidance of Harold Laski and Karl Mannheun, it has re-
cently appeared under the dule The Bule of Lo Poditiead Theory aad the Lagnd System in
Nk Sociaty (Leamingon Spa; Berg, 1986].

g Tho volume, p. vof.

30, See Marthias Rueie’s foreword, * Post-Weimar Legal Theory in Exile,” ioNen
mann, Ths Hule of Lony The limiations of Neomann's Marxism are most evidem
in his Hebemoth, However |1r|h'r.:rF1:|I in ciher TESQECEE, Menmann's marsist anlysis of
German fascism leaves lintde room for an analysis of Nazism & a mass-based popular
moverment, or for an account of Mawiantisemitism that adequately ackoowledges 13
central role. For Mewmann, Nazism s primarily a countersealutiongry movement in
the inerests of German monopoly capiial and directed agains the German working
class this hasc pm.'il:'in:n. TRIVET SEEMS 10 pr:rm'il him 1o grasp the relatively auion
omious dynambes of Nazlh ant-Semiviam. For a discussion of this issue see Mardn Jay,
“The Jews and the Frankfun School: Critical Theory's Analysis of Anti-Semitism,” in
his Permarend Exiles Exiag on the Tadstletuad Migranm foan Germany (o dwmerica [New
York: Columbia University Press, 1986,

g2, Maws, Rechinheorte wnd politisehe Theorss im mowsmvkafaialismes, Lowd, End of
Lileatizn;, Diever Grimm, D Sukinf dee Vofassweg (Frankiure Suhrkamp, 1gga),
P 159175,

3%, For example, a law seiing the length of the working day at wen howrs for
s firma and eight hours for others contradios the principle of the equalicy of
competitors essential o clsical capitalism

% This volume, p. 1206,

%5 Weber, Evmomy ond Sociey, pp. BBo-Bo . Radseal purises today often oy to ad-
duce evidence for the purporiedly indeterminaie character of the rule of law by fo-
rusing on such open-ended legal clhuses. Saanley Fish, for example, focuses on the
clause “wsage of wade” i order to anack liberal legal ideas; see Stankey Fish, Thees
Mo Suoh '.I".l'lr'Jl._g' Az Pive .H'lrmrk and Iy a Caood '.|".|'|i.||§; Tho {Mew York: Oxford l]niv:rrh:.‘,
1a04), ppe 143151, Lo, Bur Weber's argurment here already suggesis why this is a
lemst somewhat misleading: liberals themselves were wry concerned about such
standards, and they long fought o minimize their role in the legal order, To ke
them & prima focie evidence for the incoherence of the weal of the rule of law ob-
scures how i deferdders (inchuding Montesquiew, Locke, Becoaria, Roussean, Kant,
Hegel, and Bentham) emphasized the pecessty of codifyimg the legal order in as
clear and concise & manner as possible

sh. Meumann, HSekewesth, pp. 445447

97, Meumann, Hetemott, p. 227,

F8. This volume, p. 118,

5. This volune, pp. 178-170.

4. Much ofthis accounto{ Nazl law has ingpired subzequent scholarship in Ger-
many. see Dreier and Sellert, feche aed fustiz im Daitten Beck'; Hubert Roitleathner,
ed., Revks, Rechisphibosophie wad Natboalsmiolivwus (Wieshaden: Franz Sveiner, 198,
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Ernst-Wolfgang Backenforde, ed., Staabsechi wid Staoatsrechislelive fm Twitten Reick
(Heldelberg: C F Miller Juristscher Verlag, 1983); Bemmard Diestelkamp and
Michael Suolleis, eds fustizalltog im Dvitem Hech (Frankfurc Fischer, 19881, The
English-language litevature on Maz kaw remaims paluy, but Ernse Fraenkel's chasic
study remains reliable: The Duad State (Chicago: University of Chicago, 1gaL].

41, Thiswlume, p. 107,

42 Frame MNeumann, “Matural Law,” in Frane Neumann, The Demoormtes and
Awtkortiariom Sate [Mew York: The Free Press, 1057).

4%. This volume, p. 186,

44 Recall Adorno's rather defensive porwayal of the anistc achievements of
classic modecnity, as well as the reservations expressed in bo famous quarcel with
Walter Benjamin abow a politicization of aesthetic experience,

In convem porary jurBpradence, Ronald Dworkin has argued thar che border be-
tween the spheres of legality and morality nesds 1o be mads much more permeakble
than traditioaal kberalism permits Dworkin, in tuen, 8 buldiog on the arguments
af natural bw theorisis ke Lon Fuller who aacked legal positivisis (inclhocding
Dwworkin's cwn favorite target, H. L. Harg) in the "pos and "Gos, s these debaies, dif
fering imerpretations of the WNazi kegal experience played a crucial role. Aniposi-
uwists like Fuller wried w make posiisism complicic in the MNazi disaseer; wnsor pris-
ingly, positivisis disputed this view, For an excellent recent account of the arigins of
this debate se2e Stanley L. Paulson, “Lon L. Fuller, Gusiay Eadbrwech, and the *Posi
tivist” Theses,” Law end Philoso iy 1 {10040 519-534

45. Meumann, e Rals of e, po b, Neumann's concerns here aboun Schmb's
vadically decisioniste comeeprion of law—iuhar is, the idea tha law ar s base @5 noch-
img b an expression of arbivrary power—are again quie relevant in light of recent
delxates within |'|n]i||i|n:-|.l il l-legrll IZ'M-::::-:r:.'. I st prm'verru:i'.rz TECETIL esmy, Sanley Fish
has gone so far as o eritcize contemporary Critical Legal Studses for ns inade-
quitiely radical intelleciual aspirations. Fish believes that CLS authors are right io
focus on the unavoidable indeterminacy of all legal experience. In his view, however,
ton many CLS authors implicitdy accep liberal legal ideals by sesing law's ad hoc
characier as consinuting a failing or weakness, For Fish, law's willful or ad hoc core
is nost 1o be lameneed or regrened. Rather, itshould be seen as essential w the work-
s o law aned, ot seems, something that we might even celebrate. In demanding
thai we valorize law's [:'I'Irgu-:l:lfl reats in pure acis of will, Fish J'x:ﬂilli.-e:.n il times he-
comes disturbingly reminiscent of Schmin’s declslonizm. OF course, Fish offers no
dascussion of the potental dangers of this wype of position . his analysis: he seems
unineerested in anvihing as mundane as che hiswory of fascis law or, for thar maer,
the ongning disintegration of formal Loy amd the possible threais it pnses for the
weak and socially oppressed,. Fish, Thees Mo Such Thiig as Free Spesck, pp. 141-170.
Fish's valorization of law's inherenily arhitmary, willful paiure is increasingly com
mon among authors influsneed by French poststrocouralisme For a powerful analy-
six of these trends see E'i-r::r']z Benhabiby, D MCTRACY and Difterence: Reflections on
the Metapolivics of Lyovard and Derrbda,” The ferned of Politieel Mialsophy 2, mo. 1
(Lol 1-24.

46, Carl Schmic, Seabsgefge wad Susnmmanbvuch der sosite Beiotes (Hamburg:
Hanseatische Verlagzanstalt, 1g54).
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47 dhewtsche furisten-Eeung o (Geprember 15, 109500 Loy, Fora full acoount of
this moment in the hisiory of the early Frankfumn 5chool ses Wolfgang Luthardt,
“Einleitung o Ouwo Kirchheimes, Slacisgefze wnd Recht der Dritten Feichs,” Enitische
Jusiiz g {1976,

48, Hughes, "Frame Neumann.”

49. For Ouo Kirchheimer this task is primarily empicical. Much of his posowar
writing is dewoved wooan analysis of the oo of a purpored “decline of polivical op-
position”—in ather words, a free-wheeling public space—in welfare siae capitaliss
democracies. Many of these exays have been collected n Rischheimes, Pobitics, Lin,
iz Soedal Chaage,

5. This becomes most clear in the esay's concluding paragraphs, where the
“integrative” elemeni of fascism is identified with “the existence of an enemy whom
ong must be willing 1o exierminaie physically.” This integratve element is con-
trastecl with democracy’s ]'.re:.l'ililn:-l.l freedom, which s the nhjr.rl nf MNewmann's p'irnr..

51, ¥Friedrich Hayek, The Roed to Serfdon (Chicago: University of Chicago, 194.41.
[ shioueled aded thar Fayek bormowss from Schmitt both in this text and in iy ol hers
See my “The Unholy Alliance of Carl Schmin and Friedrich Hayek,” Conspliefions
An fnternational fournal of Critical and Democratic Thenry 4 (1gg6), as well s Renaio
Crisis exiremely thoughiful “Havek and Schmin on the Rule of Law,” Canadiene
Jourred of Foliticad Sefenee 17, 0o, 5 {1g84): 521-556.

nz. This volume, p, 292

54 Meumann's podtwar eratique of social vights probably focuses less on bmis
posed o their instiitionalization by specifically sromemic faciors (for example, the
posiability that a “right tw work” ey be unachievable moa capataliss market econ-
nmy) ihan on S died rIn:r:_gru fi Er-g.'l.f .liﬂ'l.l:lﬂ:f M‘ i infh1i:mr:.'\'irw o civil lih-
erties may lead us w obscure vital diffevences between rights that can be effecuvely
prodecied by iraditional judicial devices and those which cannaot, For a oritical dis
cudsion of the “right w work” from a polieal perspective not unlike the elder MNeu-
mann's seg Jon Elsier, “Is There (or Should There Be) a Right o Work,”™ in D
roey g th Welfare Stade, ed. Amy Guomsann (Princevon: Princeron Unbversicy, 1938].

54 This volume, P 247

55 Havek, Law, Lepidation, and Liberty, and The Fovd to Serfdom.

5. This volume, p. 254

5%. Ono Kirchheimer, “Private Man and Society,” i Politics, Lo, and Social
Change, po e,

58, Oneo Kirchheimer, “Germany Democracy o the 1g508.” in Weeld Pafities 15
(b h: 2his,
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Legality and Legitimacy

Chta Kevchleimer

|

Every social system possesses a need for a certdn legitimaeation and strives,
as Max Weber expresed it in Econerey snd Sociaty, o ransform itself from a
set of factual relations of power into 2 cosmios of acquired rights The me-
mancnt vearning of every social order for legal stabilization s not the topic
of this essay, for the social ordec's need for legiomiization and the operating
legal order do not contradict one another; on the contrary, the legitimation
of the given system of social power is achieved through the forms of the ex-
isting legal order. It belongs precisely wo the essence of a legal order that
has become rational—and is no longer feudal or bound to tradition—that
it provides opponenis of the existing social system with a certain opporiu-
miky of at least formally equal trestment by the Tow, s that existing law s
applied withour regard o individual persons in a nondiscriminatory man-
mer, Inorder o guacantee this oppoctunity, the separation of the legislative
and executive authoritics—as it was more or less completely implemented
throughout Europe in the nineteenth century—is a necessary precondi-
tion. At the juncture when this division is nullified for a period of time hav-
g an indetermimate ducation, 25 15 now the case in Germany, this oppor-
tunity for formal equality vanishes. As the governmeni—which now fuses
legislative and executive authority-—attempts to obtain for itself a legitimie-
ation rranscending the formal consensus of Parliament, it does 3o by irying
por ke wp for ies loss of an indubatable legal basts by strengthening s tes
o the people as a whole. In order w achieve this, icinvokes s own awhor-
ity and, in particular, that of the federal president; in its goals and basic ori-
entation this authority is then aken w be bnding on all segments of the
people. Such a demand for authority based on a principle of legitimacy was

Editor's Noee: Crriginally appeared in £99 GFesellochal? 2, no. 7 (1o ).
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alrendy formulated at the beginning of the last century as absolutism re-
acted o the revolutionary bourgeoisic. An anonvmous French journalise,
writing in 18 pg in thie perwd of the Congress of Vienna, gave expression o
the distinct characteristics of this principle even beteer than Talleyrand was
able to doc A lucky general who by chance controls an army is not for that
reason—even with the best possible conduct—a real power, while a legiti-
mate king remains a power to be reckoned with even if he is in exile or in
shackles, "™ Having sacred orgins bevond the pale of discossion, this form of
power possesses an eternal legal character, But since the monarchical prin-
ciple of legitimacy made way For parliamentary monarchy, leginmacy has
been transformed into o mere symbol for che natonal and social oeder rep
resented Tw parliamentary government,

Today, however, the rule of a new form of legitimate power is emerging
i Germany, In the fce of the impotence of the comemporary legislatve
state, the problems of a class-divided democracy have made the professional
bureaucracy dhe key power bloe, Whiat s more natwcal than thae the bureae
cracy try to take advantage of the opportunities presented by the present sit-
uation? The bureaucracy 15 griving o make its supposed position “bevond
class” independent of the interplay of clas relations and 1w establish iself
as the unmediated representative of the national order, independent of all
soial and political constellations. The bureavcracy seeks the legitimation
for this power posttion in the special relationship between the civl service
and the stave; allegedly, one thereby can do withowt the mediation of a
democratic concept of popular sovereignty, We do not believe that this un-
paralleled sitwation, in which the relative impotence of social mass orga-
nizations coincides with the growth and wsurpation of state activities by
the administrative apparatus, can in the long run prepare the way for the
domination of some type of “burcancratic aristocracy.” Just as little as the le-
gitimate monarchy was spared the choice hetween the position of head of
siate o3 seignocial arstocracy and s diminished functons o liberal cons
stitutionalizsm, &0 woo shall a bureavcracy that bas become independent
prove unahle to consolidate its socially neutral position between the bour-
geotsie and proletciat o the form of & lasting, freestanding svstem of
political rule. The certainty that we are dealing only with a pasing phe-
e nion stilldoes mot free ws from the duty of analyvamg che ongoing decay
of the legislative state® or the question of how the intermediate stage of rule
by an all-embracing administrative buresvceacy can consolidate wself—if
only provisionally.

I

Ninctcenth-century political theory does not acknowledge the right to resis-
tance anymore, even though it had dominated the structure of oppositional
poditical discowrse under absolutism. Along with constinuional practice, the



B+ LTy RIKCHHEIMER

albsorprive power of democratic ideology contribured o the elimination of
the right to resistance; it was the product of a social order that had not yet
Been fully rationalized. Indeed, one can go so Far as o idenify the discin-
guishing mark of the modern state with its degradation of the right to re-
sistance o a catalog of constitutional rights, The rationalized concept of
law stepped into the place of an indeterminate right to resistance, whose
strength lay exclusively in being anchored in popular consciousnes—ithat
15t sy, in its substantially unlimited character,

It 15 b mo means superfluows today o recall thae both the origing and
significance of the concept of legality, which presenily appears wo be under-
going a process of decay, emptying ik of s ovgina] meanng, s mtimately
indebted wo the nineteenth-century concept of law. The concept of legality
has & certaim sfeguarding function; it 15 oot supposed o perpetuate the
right to resistance, but instead make it superfluous. The expressions Egalité
constttuiionalle [in the constitutional boguage of the Continent) amd rle of
i [in Anglo-Saxon legal circles) refer o the necessity of an agreement be-
tween every governmmiental or admimistrative act and the bows of the country
in question. The rationalization of the concept of law corresponds w the
formalization of the concept of legality, This, in turn, secures a more effec-
tive system of control over the administration than the competing German
concept of the Rechisstasd, which always tries to rework historical events that
have already taken place.

It is no accident that it is precisely in France that the concept of legality,
in the context of the recent and aliogether unambigoous rejection of an in-
dependent “empire” of administrative bodies, has been determaned by trac
ing it back o legal norms thatr are supposed o lie at the basis of adminis-
trative action.* Since they contain only organizational norms but no laws
of a material natare, the constiiational bws of Franoe, the so-called ey o
ganigues of 1875, clearly have promoted the process of formalization; this
proces constitures the basis of the concept of legaliny. These laws placed
limits on the jurisdiction of the sovereignty of the democratic parliament
Bt o material restraines oo it In those settings where appeals o the con-
stitution can he juxtaposed o a particular law—and thus the problem of a
system of “dual legality” emerges—this 15 likely to lead the bureaveraey o
develop it own concept of legaliny based on its own particular interpreta-
tion of the constirution. But in France, the maxin that law must be in ac-
cordance with the constitution—found alongside the maxim that adminis-
trative action must agree with the bw—g ool permied o ke on any
special significance because of the purely formal character of constitutional
laws there, Cuite consistently, French legal praxis never permitted cours
L test the constitutionality of the law, thus harnessing the concept of le-
wality v the framework of the statute, In the process, the French secured a

broader sphere of applicability for the concept of legality than has often
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been realized in Germany, Indeed, the second part of the Weimar Const-
tution contains a rich variety of material-legal standards open 1o an infinive
number of interpretations. In a country characterized by the intensive cul-
tivation of soomany different politcal imerests, this inevitably leads v Fre-
quent attempts o appeal to the constitution against the legislature. In the
hands of the judicial bureaucracy, the precision of the individual rechnical
law is neglected in favor of the interpretable structural framework of the
Constitution. Well before the appearance of the present svstem of rule by
emergency decree, the judicial burcawcracy had in many cases already be-
coune the guardiam of o svstem of dual legalioy that hindered the formalies-
tion and operationalization of the concept of legality in Germany.# Still, no
“pluralism of concepts of legality,” a5 Carl Schmitt describes i1 has emerged
vet, because here, oo, the concept of legality is aligned with the statute,
This 15 true even though the confrontation between the statute aod the Con
stitution gives significant leeway to the judiciary’s cravings to usurp power,
The determination of the legality of an administratve body's activities
presupposes, inany cvent, that the standard for evaluating such activities is
neither indirectly nor directly furnished by the diseretion of the very same
administrative body. Legal wansfers of special power { Spedinlermdoltigungen)
to the administration do not affect the question of legality. The legislative
oy is allowed wo wansfer its authoricy as long as it determines the exact ex-
tent aned seope of that ransfer, Article 48 of the Weimar Constitution isell
provides provisions For such a transfer of authority. Morve precisely, the con-
stitution not only prescribes but anticipates it in a special case and only
refers 1o the possibiliny of parliamentary intervention in a sulbsequent phase
of the procedures, In thie case of o sgoificant disturbance of the peace and
threat o the political order, the Constivution transfers exceptional powers
to the federal president.” Only the character of this transfer of exceptional
power guarantees that the system of legality a5 2 whole 15 oot suspended;
only in particular cases w be determined by the discretion of the federal
president (who is to exercise his power in accordance with the duties of his
office ), is legalicy partially suspended. In this case, legality consists of the ex-
stence of & legal norm that covers admimisteative practices; the determina-
tion of legality of action in the case of Article 48 is restricted to ascertaining
that in the replacement of a legal norm by the federal president’s spe-
cial powers the delincated boundaries of that article have not been trans-
gressed, According to judictal practice, the necessity of indiadval measures
remains up o the discretion of the federal presidenc In order 1o preserve
the esmential character of such an exceptional grant of legal auwthorir,
however, & B necessary that the temporary (Edfstesilighed) nature of the
megsures i question be steictly presecved, As soon as emergency iwmak
ing transgresses this characteristic—as soon as s provisional character B
abandoned i favor of “an indetermanate tome peciod probably of o lengthy
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duration™ —then governmental practice can oo longer be described in
terms of the traditional concept of legality,

Choe cannod respond by claiming that a clear and practically relevant dif-
ference exists berween "an indeterminate tme period probably of a lengthy
duration” and an uolimated period of tme, Some of the decrees under-
taken under the auspices of the emergency legal powers (such as the bud-
et and bank pvarantees) are provisional, bue this s attrbueable more w
their very nature than the will of the federal president. In other cases (in-
volving, for example, alterauons in judicial pracuces and procedures) no
evidence whatsoever justifies the expeciation that we are dealing with de-
crees having o temporary character, In contrast o what s ofien falsely as
sumed, the power of Parliament to suspend such decrees after they have
bezen issved does mot impdy thae the falure two vse 1t constioies g retroactive
legalization. For the moment, we do ool need o consider 1o what extent
parliamentary failure to demand the suspension of such decrees is signifi-
cant for their consttutionality, nor do we need o determine whether Arti-
cle 45 of the Constitution should pertaim w budgetary bows in the first place,
Fow, the question of their constinuional sames is losing any immediate sig-
nificance; admimswatve bodies subordinate o the federal president are
complving with the adminisirative decrees becavse they are orders of their
superiors, and the courts regularly accept the constitutionality of this prac-
tice. OF course, such administrative and judicial practices cannot hide the
fact that the concept of legality is undergoing a structural transformation.
In any event, the replacement of the legislative functions of Parliamen
with the federal president's emergency decree-based rule means that the
concept of legality bas been robbed of s previous meaning. We are no
dealing here with a set of passing incidents. Rather, rule by emergency de-
cree—and thus the fusion of legislauve and executve authoriv—has aken
on a permanent character in such a manner so as o leave no room for the
core element of the principle of legality, the scrouny of the administration
against the vardstick of the law. 50 when there is talk woday about the le-
galiy of government action a5 2 way of contrasting (s actions e thiose of
“illegal” oppositional groups, obwiously an aliered version of the waditional
conceptualizaton of legality 15 inherent in this discovrse, The so-called Le
gality of the executive organs focuses on the fact that they did not obtain
their positions of power in antagonism to the Constitution, but along con-
stitutionally crdained paths. Reference is made to the constiutionally based
popular election of the federal presidemi—who, after all, is given emer-
gency powers by Article g8—and to the fact that the cabinet has yet 1o
recenve 8 vobe of no confidence, It s then easy w draw g parallel o the re-
lationship of the people w Parliament: since the people have no direct
influence over the content of laws passed by Farliament, there is no quali-
ative difference in relationship o the fedecal president’s system of awthor-
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itarian rule by decree. Bun whoever draws this parallel is @mply missing a
profound distinction: the difference berween parliamentary democracy and
dictatorship, The legislauve stave, parlizmentary demoeracy, konows no form
of legitimacy beyond that of its origins. Since any legislative resolution of &
majority of the people constitutes a2 bow, the legitimacy of this form of govs
ernment consiss @amply in s legaliye. The emergency regime, secured by
the plebiscitary pesonage of the federal president and executed by the ad-
ministrative authorities, is not characterized by legality but by legitimacy, an
appeal o the mdsputable correctness of s actions and goals Essental o
the concept of legality is not simply the fact that power has been acquired
by legal means, but, more important, that it be exercised in a legal fashion,
Mothing makes the shift in accent from a political sysvem based on legalicy
e ome based onoan appeal e legitimaey miore clear than Chancellor Brin-
ing's now famous comment: "If vou gained power by legal means but then
declared that you intended to disregard legal boundaries, that cannot be
considered legalitg.”

The legal path v power here agaim refers e wbased ociging, but what
docs “legal boundary”™ mean in this contextr Since legislative and adminis-
trative functions have been unified in the hands of the government, legal
boundaries—according o the juristic meaning of the word legality—are
only o be locaved o those sections of Avticle 45 of the Weimar Constitution
that cannot e suspended. Ivis apparent thar Chancellor Brining envisaged
something other than those minimal features of the Copstitution that can-
ok be suspended by Article 45; i the face of resolute government action,
these do not amount to very much—ijust think of the abrogation of property
righits or of the vight to free assembly, or the substanial inerventions into
the autonomy of regional and municipal governments that are permissible
according w contemporary judicial practice.? Apparenily, legal boundaries
are being equated with the legitimacy of the regime’s goals. Which of those
goals are legitimare, though, is determined solely bw the ruling cabiner. An
imstructive cssay published in the jowrnal Tai! refers o a "concept of legal-
ity of the riling cabinet” that does oot allow it o oake responsibilicy or ced-
ing the government o a politcally catastrophic majority coalition. One can
onlv agree with the author when he concludes on the basis of this claim thar
“it (that is to say, the refusl to hand over the governmental apparatus to
such a majoriy) will unleash a domestic sruggle for the legaling e, the
legitimacy, of power.” One only necds wo add that we do not have o await
the refusal o hand over power o oa “catastrophic” political majorney be
fore a battle for the legitimacy of power s unleashed, The ransition from
majori-based parliamentary lawmaking—the sanctioned abridgment of
social power suuggles—io a sysem of rule by emergency decree that su-
persedes the law reallv constituies the decisve siage in the struggle For the
legitimacy of power: by claiming that its goals are universally binding, a
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government unregulated by law is orving co bestow upon iiself a heoad con-
sensus that it lacks in everyday political reality.

LLL

The same transformarion observable within the federal government on the
basis of its extensive use of Article 48 has been partially achieved in regional
governments through the establishment of a series of emporary govern-
ments Until now, the federal legislature bas not withdrawn is confidence
in the federal government, but in the saces of Baxony, Hesse, and Hamburg
this has been the case, The respective state constiiubions coniam provisions
calling for governments that bave been oppled by che legislatore wosayvin
power as o caretaker povernment until 2 new povernment 15 appointed by
the legislature. Such governments are only supposed o fulfill & temporary
replacement function. The constitutions refer explicily o the provisional
character of these caretaker povernments by stating that only the authority
to pursue “ongoing business” is to be conferred on theme In Prussia, this
term has been discussed on previous cccasions; b be sure, there it was stll
a question of a temporary government that was replaced by a parliamentary
cabinet after o relatively short period of tme, Hence, problems that emerge
when governments limited o “ongoing business”™ take on a permancnt
character were never fullv plaved oot At least there s widespread agres

ment chat "oogoing business™ does oot refer wo all business underway an that
particular moment when a government loses power” The distinction be-
tween ongoing ransactions and political decisions, however, remains ques-
tionable, Perhaps this distinction s practically meaoingful for o caretaker
government in power for a reasonable period of time. But because the con-
cept of o political decision cannot be delimeated a prooen in lighe of the face
that the degree of intensity of a particular governmental act can vary ac-
cording to the historical situation { just think of Hitler's appointment o
the governmental council in Brunswick), the distinction lacks theoretical
clarity, Since it 15 impossible o determine an objective lmdt on the forms of
activities appropriate w a caretaker government, it can undertake all the
samme bypes of actions as a regular povernment, Thos, 3 peculiar situation
emerges. The caretaker government, which the state legislamre cannot top-
ple, possesses substantial political autonomy and is not responsible o the
legislature, As a consolation it is often mentioned that there is a possibility
of indicting government ministers. Apart from the practical meaningless-
ness of this lefiover from early southwest German consitutionalism—it does
not lead to the removal of the minister from office, but at the most b a rul-
i that specific actions are ireeconcilable with existing constitutional b

it remains questionable whether a governmental minister can be indicoed
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oin tne basis of acts undertaken during the temporary govermment’s term of
office. !

Croe can deny the constitutionality of permanent caretaker povernments
wreferring o Article 17 of the federal Constitution, wiich prescribes a par-
liamentary form of government for the mdividoal staces as well, Co the basis
of this, one might conclude thar the federal government has the authoriy,
by means of the second paragraph of Anticle 48, to suspend such govern-
ments and then replace them with a federal commissioner'™ But the ob-
scure nature of this sofution should be evident enough. If the continued
reliance on a device provided by the Constitution as a mere makeshift
has to be seen as implying an amendment of the Constitution, repeated
cncroachments against the sovercigniy of state governments by means of
Article 48 have o be seen as entailing a dictatorial alteration of the Consti-
tuticin. Essential for this disoussion is merely the insight that a shiftin the
basis of the existence of the state governments has actually occurred. Bue if
the stare legislatures mave gotten on the wrong track because they can no
longer control their respective governments, those governments themselves
have, by the same token, simply traded in their old masters for oew ones,
Even though the state governments no longer possess a legal basis for cheir
activities, their survival s secured as long as their activity 15 seen by the m
tional government as being in agreement with its own—in other words, as
long as it accords with the national government's concept of legitimacy.

iy

As of late, the problem of the legality of political parties has gained sub-
stantial public attenticn. This Bsue rases oo special questions for the con-
cept of legality, As long as legislative and executive instances were separate,
the so-called legalioy of a party was identical with the wlulness of s ac-
tions, The lawfulness of party activity was decermined primarily according
tex gemeral lows valid for all citizens; the scope of the cromunal o was espe
cially significant for disputes of this sort. In addition, it was always left up 1o
the sovereign decision of demoeratie pacliaments o fight specific political
groups in a more of less bostile fashion. Parliament could do that by mak-
ing certain political actions or convictions punishable bevond the scope of
the common penal laws One only needs o recall the notorious example of
thie laws passed on the 23 Ventdee and 22 Praial of Year IT by the revolu-
ticnary French MNational Convention, which effectively declared all of the
political enemies of the convention majority traitors o the fatherland and
enemies of the people.'® In Germany, neither the constitutional asembly
nor the legislature ever decided o subject specific political groups to ex-
ceptional criminal laws on account of cheir political aimes or convictions. At



e 34 CFITCF RIKUCHHEIMER

best, one can And a tentative starting point for this type of practice in para-
graph 4 of the Defense of the Bepublic Act, which threatens a prison sens
tence of 0o les than three months o anvone who akes pare in o secret
ot subversive organization aspiring to overthrow the constitutionally estab-
Lished republican form of government at either the sae or the federal

level The real meaning of this law can only be correctly appreciated by tak-
mg inte constderation ks references wo pacagraphs 028 and 12 of the crime-
inal code and o the idea of a constitutionally established form of govern-
ment. Both references mwvolve an attempt at formalizing this b with the
aim of realizing a more effective legal defense of the Constitution without
sulbjecting particular political groups o 2 set of exceptional laws The oo

tion of a party “hostile to the political order” was defined in reference to the
Constitution and a set of general lows valid for evervone; no attempt was
made to defame a specific set of political views by legal means. 5o if the gov-
ernment wanied (o persecute certain political groups on account of their
activities (which was common encugh given the intensicy and depth of di-
vistons amiong political pacties m Germany), if was necessacy i cely on the
fiction that they were not being persecuted on the basis of thelr convictions
but as organizations “hostle o the polincl order,” In shoet, the governs
ment had oy o prove that concrete offences against provisions of the
criminal lbw had taken place, Even this method of persecution was limdited:
itz emplovment was impermissible against the organizational core of the po-
Litical party, its parlamentary representatives, This ovganizational core was
considercd unassailable from the perspective of the law even when, as oc-
casionally happened, an entire political party was declared an illegal orga-
nization and thus an attempt was made o prevent i from engaging in ef
fective political work, Legislatures have never undertaken to develop legal
distincrions bermween parties by refercing wo the contents of their worldviews
and actions. For example, the December 1927 -Prussian aw that regulates
the organization of local government expresly determines that "an clected
representative cannot be denied his seat on the basis of membership in a
particular political pars.” The constitutional right of every political pary v
participate in Parliament—along with all of its auxiliary rights, the most im-
portant of which is the right v wage a political campaign—was always pre-
served, As long as Pacliament still functiooned inoa cegular manmner, the only
thing that mattered for determining the legality of a party was whether it re-
lied on illegal methods to gain political power. Since no constitutional or
other wpe of legal norm insisted on the universally binding character of a
set of specific social views, the ultimate political or social goals of a party
were irrelevant in the determination of the legalioy of a party. Even the ad-
ministration was generally required o respect these limits when pursuing
podivical opponents. The federal courts oceasionally filed o exercise these
supervisory functions effectively, but such transgressions only took place oc-
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casionally against the Communist Party (KPDY), and even then, quite typi-
cally, courts avoided the formulation of new legal principles. Instead, they
preferred wo rely on an extremely extensive interpretation of the category
of treason that clearly overstepped the boundaries of the law,

Such trends seemed alien wo the spirit of an otherwise uniform sysiem as
bw—as long as there was no opporiunity (o supplement the concept of le-
gality v means of the legal standard of a "revolutionary part” Recently,
Do Koellrewer has undertaken precisely this rask.s He wanis 3 princi
pled distinction within the legal order berween revolutionary parties and
those capable of exercising povernmental authoriy, All those parties that
can be seen as representatives of the existing political order belong w the
latter; they can be scen as parts of a unified people, since they possess a con-
scious will for political unity which, in turn, constitutes the basis of national
unity, Such parties extend from the National Socialists to Social Democrats,
and though one cannot eliminate the possibility that they might opt at some
juncture to undertake a putsch, they are wo enjoy all the advantages of the
official presumption of legaliy. Since they seem o deserve a presumption
of legality on their behalf, the burden of proof to the contrary lies with their
apponents. However, Koellrewier seems o have overlooked the fact thar
revolutionary partics historically have proven themselves w be the most
dependable source of a "national will.” Thus, it has been correctly argued
against him that his concepiual innovations can discredit no one but the
amarchists, 1

In reality, the question of social structure lurks behind the concept of a
national *life order” A another junciure in his exposition, Koellreuter
concretizes—in fact, reduces—the concept of national unity w a belief in
the sanctity of private properwy, marciage, and religion. IDwe disregard mar-
riage for a moment [which, asfaras [ can well, no one wants 1o abolish), the
question of the ransformation of private property is really what must be
of concern o Koellreutter—the structure of which, by the way, is already
undergoing a functional transformation much more profouwnd than tha
achieved by many revolutionary transformations, ' even though no consti-
tutional changes in the organization of property have been undertaken.
The exclusion of a revolutionary party from the Framework of the existing
comstitutional order would presuppose that German consttutiona] law had
developed a category in accordance with the French idea of “supra-legal
constitutionaliny,” But “supradegal constitutionalin” means nothing more
than the acknowledgment of the legitimacy of a specific st of culiural val-
ues? Whether the juristic legitimacy of a supra-positive individualistic legal
order, standing above constitutional and legal ez, exis in France, i@ cer-
taindy does not in Germany, The second pact of the Weimar Constitution
prowides possibilicies For woo many differen tvpes of legal appeals o justify
the claim that its structure is exclusively individualistic in character,'® But,
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by implication, this also eliminates the possibility of 2 matecial crtecion, ex
isting alongside the principle of legality, according o which one could eval-
uate party activity. Since Koellrentter himself admits that a pany lacking a
revolutionary character could act illegally, there veally does non seem 1o be
i need for the category of a revolutionary party. As long as a revolutionary
acts in a Jegal fashion, i s ievelevant from the perspective of the legal order
whether his present legality rests on revolutionary ohjectives or on “legal
cretinism.” Yet if the revolutionary acts in an illegal fashion, he inevitably
commes e conflict with the existing legal ovder, This holds troe whether his
illegal activities are based on revolutionary considerations or merely on the
“romance of illegality. "'

The legal order does not reproach the revolutionary for relativizing
the conceprs of legalioy and illegality. Instead, he is reproached becavse
his thought process sometimes leads him into the sphere of illegality thao
brings him into conflict with the legal order. It is equally irrelevant for the
existing legal order whether a pary happens w belong o the circle of
“good parties” if, while on its path to power, that party conceives the idea
of ignoring craimimal laws We dare oot be so presumiptuous as o claom the
ability 1o anticipate whatonly the historian is entitled o the highly relative
chistinciion between cevelutionary amd “pood ™ parties

We need tooask owhiat extent the contempoeacy system of rule by decree,
as well as the administeative and judicial practices associaved with ir, has
abandoned the formal character of the principle of legality and a certain
tvpe of liberalisme Although (s oppooents prefer e overlook this, this lib
eralism has less (o dowith a fundamental commitment o liberal ideals than
tox the fact thar it proved v be a practical organizational principle for a class-
divided country. The system of emergency decrees, which has caused prob-
lemis for almost every party becavse of the indeterminacy of (s constantly
changing regulations | just think of the manner in which uniforms and po-
Iitical msignia have been banned), has not resorted o declacing specific
partics fos de la lod, that is, bevond the scope of the law. This has not hap-
pened in particular because an unwelcome discrepancy in relation o the
principle of the equal treatment of all parties, which is still considered a
component of valid parliamentary law, would thereby have become appar-
cot. But, undoubtedly, the indeterminate legal strvcture of mule by emer-
gency decree (the reference v “atal bife imterests” inthe emergency decree
of August vo, 1g31, Forexample, or the exiensive blanker powers given the
administration in the regulation of some of the most basic civil rights) has
allowed administrative bodies o discriminate against those partics whose
legral character remains 2 matter of dispute, The extent wowhich parties are
able o act autonomously s now determined by administrative decisions.
These often stand bevond the scope of effective legal scrutiny either be-
cause they cannot be appealed or hecavse of a lapse of time. The question
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of whether a specific meeting or poster 15 acceptable is no longer deter-
mined] by general rules ban Ty specihc conceprions of public order held by
the police. The manner in which administrative bodies make use of this dis-
cretionary authority is determined in accordance with the general charac-
ter of the party in question. In other words, evidence for the legality of po-
litical action in a particular case loses significance in relation (o the general
presumption of legality. In turn, whether such a presumption of legality
can e made is primanly determined by the orders of central administra
tive bodies; o a lesser degree, it is determined by court decisions. In decid-
ing whether 2 party can be presumed o possess 3 legal chacacier, the key
administrative units ultimately find it very difficult to separate the question
of the legaliny of particular acts from the question of the legitimacy of a
particular set of political goals. Through equal treatment of the Mational
Socialist and Communist parties, the Prossian decrees guaraniee a certain
formal approach by emphasizing the role of violence a8 a political insiru-
men 2 But, typacally, even there reference s made o violent subversion as
a poal and ool a means

The recent decree of Defense Minister Groener constitutes a deviation
fromm the dominant adminisiraive praciices wothe exvent that it is not con-
cerned with the question of dlegalin, but cather with ssuing a certificaie of
goodd behavior to the NEDAF valid cthroughout Groener's jurisdiction.® Cn
the basms of the decree's general context and its pelitical olyectves, one can
conclude that the belief in the legality of the National Socdialisis no longer
depends chiefly on the behavior of the party members, but rather on their
acknowledgment of a set of so-called "national aims.”

The position of the courts (understood here as every independent in-
sitution having the power o senle individual cases authoritativelv) in a
political system with a separation between the executive and legislature is
shaped most fundamentally by their power w verifv administeative acis ac-
cording to the law, Courts undergo a functional transformation when there
i n longer a legislature distinct from the admimstraden, Previoosly, the
courts were only occasionally able o utilize their usurped power of testing
the constitutionality of laws But now they possess the authority o make sure
that every emergency decree is in accordance with the limits 1o emergency
power oatlined i Article 8. I is only the failure 1o make wse of this vero
power that ensures the undisturbed functioning of the system of emergency
rule over subordimate admimisteative bodies and the citizeny, The courts
have continually shielded and sanctioned the practice of rule by emergency
decree, The caution they exercised by focusing on individual cases stemmed
fromm the judiciary's aspiration oot o lose 18 acquired share in the exercise
of political power by establishing legal precedents, but o preserve i Onoe
the courts sanctioned the emergency decrees, they were in fact bownd
to their contents. But as far as the question of the legality of parties was
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concerned, their judgment was not binding since the relevant decrees of
the administration lacked a legal characier. In contrast to subordinace ad-
ministrative bodies for which the decisions of superior administrative bod-
ies on the presumption of legaliny or dlegalioy were binding, even the lowest
disciplinary court could make decisions on a case-byv-case basis without hav-
ing to refer o anvihing but paragraphs 128 amd 120 of the crinnal code
or paragraph 4 of the Defense of the Republic Ace®®

Ty thie extent that woanimity was found i the adminstracion (i other
words, in the case of the Communist Party), the courts have considered the
presumption of illegality to be the determining factor. They went a step
further and climinated the very possibility of proving the opposite. The
Higher Administeatve Court of Thitringen roled thiat dissident Commu
pists (RPCE anthe present time areg nol pursuing armed rebsellion, bug the
court then proceeded w deny any significance o this concession, The res-
son given for this is that " they differ from the Communist Party (EPD) only
i thetr political mcties and 1o their view of the present political siboation,
In contrast 1o the Communist Party (KFPD), they do not believe that the
possibility of seizing power is imminent. However, this changes nothing as
Far as their revolutionary goals are concerned.™ In the face of the court’s
presumption of illegality, even its own well-considered acknowledgment
of evidence suggesting the legality of the actions of the KPO an the pres-
ent timie 5 rendered ineonsequential; the only thing that really counts s
the KPCYs illegitimare goal, it "revolutionary objectives.” As Far as the case
of the Mational Socialisis i concerned, there is as lictle unanimity within
the judiciary as within admanistracive bodies, Most of the decisions, mamly
those from Prussian higher disciplinary courts ® focus on the illegality of
the political means emploved by the National Socialiste Bur there are also
other rulings, consistent with the Thuringia ruling, that have been deter-
miined o the basis of an evaluation of cthe legaliny of party objectives, 2 Here
again we can begin o detect the outines of a tendency o downplay the
sphiere of legal nocms (which demand an exact determumation of the ille-
gality of a party's political means) in Favor of repudiating illegitimare social
goals unacceprable o the administrative apparatus In the process, it oo
longer makes much of a difference whether the administration reaches this
result by presuming thie legalioy or illegality of party action that s binding
within its jurisdiction, or whether the judiciary announces that in the face
of the Wegaliy of the social goals, any evidence poantng to the legality of
the political means used by the group is simply irrelevant

v
Although the concept of the legitimate party, like the system of rule by
emergency decree and administrative practices, still faces obstacles stem-
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ming from Germany's democratic and constitutional political soucture, it
nonetheles has managed wo become relaovely commonplace i the area
of labor law. Theoretically, German labor law is distinguished from fascist
labor Iaw by s cefusal o owtfit bargaiming pacties with 3 legally based mio-
nopoly positon. The svstem of labor contracts simply presupposes the ex-
istence of bargaining units having the will and the capacity o wage labor
disputes, o conclude collective agreements, and o adhere o them. No
ome could have blamed the judiciacy for taking special care before acknowl
edging the bargaining position of economically independent organizations
whiose relmbility inthe sphiere of labor w was still untested, especially o
the extent that the political character of such organizations raised serious
puestions abowt their interest in cespecting labor contraces, Yet such doubes
would have only been permitted o take on legal significance until the op-
posite was proven. When the Federal Labor Court refused to recognize the
bargaining status of the Allgemeine Avbeilerunion™ despite the Fact that this
prggnization not only had proven capable of settling labor disputes by
memns of collectve bargaining agreements but cleacly had respected such
agrecments over the course of many years, it was evidently relying on the in-
creasingly widespread notion thar the illegitimacy of a particular ser of so-
cial goals can lead to a permanent denial of the nght to make use of legal
rights ima legal way, The concept of the legitimate works council 15 acooms
panicd b the concept of the legitimate bargaining unit. Docs the Works
Couneil Law permit the election of an individoal to thie works counecil come
mittee who is willing wo exercise his authoricy within the framework of the
Works Council Law but who belongs o an organization which in principle
hopes w satisly the needs of the working class by means of revolutionary
class struggler® According to the principles of the legal order that had been
in existence, the only thing thar maers i3 whether the individual's actions
are in agreement with the law in question. As soon as the principle of le-
gitimacy i3 taken a3 a basis, however, it is inevitable thar the vight w be a
member of the works council committee is declared to be incompatible
with membership in the Eevolutionary Union Opposition [ Revolutionare
Gewerkschaftsopposition ). But the idea of a legitimare bargaining unit or
even of legitimate organizations forming the works council is oot the ju-
diciary's only invention. Its most dangerous creation is a concept of legiti-
miey that focuses on the nature of the aims of labor disputes; it threatens
to hinder the working class's capacity forwaging labor disputes, The follow-
ing characterste statement of the Federal Labor Court provides evidence
enough for this trend:

One of the conseguences of concluding a bargaining agreement 8 the duy
1o abandon unjustified Iabor disturbances and 1o inataie hostile actions only
when economic aims are purswed, or when there s a legitimare cause for such
action. [f such measures ensue without economic aims being pursued or a
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j1:|.'|.1i+'.|ﬂ'] [e 1512 hri.ng evident, this :.igniﬁr.':. even 1f no contractal rr.:[um.':ihi.l-
ies are concerned, that a breach of the general duty to mainain peaceful re-
latinns, based o the collective hnrgai.ni.ng wrresment, has nocurred 35

The freedom o engage in union activity is thereby vasily limited. The sim-
ple assertion of abor umion claims o power—whien no evident economie
goal is at stake—is now impermissible, The labor court alone decides which
goals are of an economic nature (that is to sy, have a legitimate character)
and which are political (that is, illegitimate )*'—a typical example of how
the administrative apparatus is both fencing in and submitting the labor
unions, which understandably are trving 1o act in a unified fashion against
their economic opponents, to a system of licensing,

VI

The prospecis of every system of legalivy-based political rule depend on the
possibility of incorpocatng the dialecte of historical change more smoothly
than a system of rule based on an appeal w legitimacy can accomplish, The
latter is only capable of surviving to the extent that it succeeds in attribut-
ing the appearance of eternal validioy wo the political and social conditions
of a particular historical moment. 1t was the unheroic task of the German
legal order of unsable coalition governments 1o underiake o balance so-
cial anmagonisms at the level of the existing relations of power between
social classes and groups withowt being able o ger vid of the underlving
sources of social tension. The independence of that part of the burcawcracy
that remained intact grew o the extent that an increasingly trving ser of
conditions nationwide marde it impossible to achieve autonomous compro-
mises between kev power groups by means of parliamentary laws, On the
basis of its position as a neutral mediator, functioning as a trustee in a situ-
ation of rough balance hetween social constinencies, the bureaucracy be-
came the decisive power in the political system; the closed character of its
ranks and Alial ties o the armed forces facilitaved this development. The
burcaucracy is the champion of a new svitem of legitimacy-based rule that
is superseding the epoch of legality-based parliamentary democracy. This
new system legitimizes iself by means of the concept of a legitimate gov-
ernment, it undermines te autonomy of s intransigent foes by means
of the idea of a legitimate parw, and, armed with the notion of a legitimate
bargaining vt and legivmate labor dispute, it proceeds o dominace the
sphere of labor law by burcaucratic means. Nonctheless, the social basis of
this system 15 too weak o permit the bureauceracy o funciion as 2 truly in-
dependent mediating force, standing above and bevond feuding economic
groups and capable of achicving genuine compromises between them and
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thereby preserving the presuppositions of the political unity of the German
people.®® Certainly, the bureaucracy “makes the formal spirit of the state or
the true spirithessness of the state a categorical imperative,™ amd s neu-
trality and nonpartisan character are only an ideological veil for the fact
that the bureavcracy takes itsell 1o be the "Anal end goal of the stae.” Bu
this static social ideal can only be realized by the bureaucracy if it gains sup-
poat From social groups haviog an interest in sabilizing the process of cap-
italist development at a stage that may appear relatively auspicions to a ret-
rospective observer, By repeatedly commienting that we need o go back o
the more simple and frugal cconomic foundations of the prewar years, it is
Chancellor Briming who is giving expression o the aspications of the bour-
geoisic, petty bourgeoisie, and burcaucracy. Eternal value is atcribuced oo
something that has irveversibly vanished in the siream of social develop-
ment. In opposition 1o such restorative aspirations, the progressive will of
the democratie populace most seem o be a dangerous anachrongsm, The
present emergency situation seems o provide the best opporminiy for
permanently squelching that will Popitz—a prominent and so-typical rep-
resentative for the entire bureaneracy—has made the ligquidation of this
anachronism the starting point for his consciously weighted proposals for
revising inancial relations among political wois within the federal sysiem.™
Of course, those phenomena that for us perhaps seem to be explosive man-
ifestarions of rapid cransformations undergone in the postivar peciod are ar-
tributed by Popitz wo party corruption, abuse of power, irresponsibility, and
the s of partisan polittcal deals; these dls ace then onfaverably contrasted
e the civic-mindednes and sense of duty allegedly characteristic of the pre-
war vears Bur is oot a social order forced 1o appeal 1oa concept of legiti-
macy based on the borrowed luster of an idealized past, and incapable of
achieving legitimacy by internal means, doomed o Bl even before it hias
been fully realized?

(Translated by Anke Grosskopf and William E. Scheuerman)

NOTES

1. Ediors Wow: Kirchheimer here is making use of the famous wpalogy of f-
gitimey developed by Weber b Economy and Socery, but the hntovical reference sug-
gests that Kirchheimer is also relying on a second possible meaning of the wrm “le-
gitimacy™ he helieves thar he can drvw parallels between authorsiarn legal trends
in Germany and the ideas and practces of one variety of nineteenth-cenmry royal-
s |1r|li|:'ir:-|.l I]1.-|:|1:|g]1.l. Ergl.l!l.wum_ For ]1.1-:1|'|F|.|l.1|.|n'r1_.'.1 ::-‘qu-:gillimiu: ]'.u:.'lilli.-l:'l 1hn|.|g'h| [
Charlome Touzalinm Murer, Feach Rovalist Doctrines Shece the Fevohifion | New York:
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Columbaa University Press, 1935]; [ohn A, Hawgood, Mades Conséitutions Souee 5787
(Mew York: I Van Nosrand, 1a5a).

z. &ee Carl Schmit, “Grondsizhiches zur hewigen Noverordnungspraxis,”
Rrichrverwaltungittall 55 (195820 161, :

5. Raymond Carre de Malberg, Lo Lo exporisioi de o eolmise peasale (Parks,
Lg51l.

4. Ediror's Mote: The French Consuoutkon of 1875 consisted of a ser of concise
rules overwhelmingly spgerizetirmal in charcter. Tt hmited itself 1o a sei of fermat
feovertings that described the manner in which governmental officials were 1w be
chosen and the n-:spr«r.liw _'i1:|:ri|:|.|:|ir|i|:m:. of distinct gn'.rr'rnm-r:mal bodses dlefned. fs
discussed in the Introduction, the Weimar Constitoiion owtlined a similar ==t of or
ganizatbonal nosms (s Pare 1), buta lengthy addisonal secuon included provisions
for nearly seventy “fundamental righis aned duties” thar ofien possessed a rather in-
determinate legal characier. A few examples might provide some semse of the char-
acter of these clauses: Arnicle 11g announced thay marriage constied “the foun-
dation of family hfe” and should enjov “special protection”; Arscle 155 demanded
thai all citizens have a dwty o ‘]'.h.-.rFm-m.':pHrinl services for the siate™; Ariicle 151 em
taibed thar “the organization of economic life must conform o the principles of jus-
tboe o the end that all may be guaranteed a decent standard of lving.” Although
Kirchheimer gqualifies his criticiams in the subsequent “Remarks on Carl Schmind's
Lepality and Legitimary,” here he refers o the poreniial dangers of a constitution in
cluding a panoply of amorphous, so-called material clavses. In Germany, they al-
legedly provide a constiiutional staming point for undermining the principle of for-
risal Jegaliny and the polincal aucthorivy of the democrancally elected parbament.

5. Carl Schoi, Der Hiter der Vafasamg (Tibingen, 1ggu), po gi.

Edirors Note: The reference here is to Schmin's claim in The Gueedie of dhe Con-
stinetion that mntense political polarization i Wesmar Gernzany bad led w a siua-
iton where no universally accepiable concepr of legality was any longer possible. In
Schumutt's eyes, the concept of legaliey bad become nothing but an instroment of po-
litbcal suruggle; references w it constmeead a “veil” {Schisier) for the power interescs
of partcular political groupings. Folitical groups described all concewable practices
casenual v achieving thelr aims legal, whereas their opponents were inevitably
deemed illegal. A *pluralism of concepts of legality” thus resulis. g

G Editors Note: Article 48 read as follows:

If & seare fails 1w carry o chie duries imposed vpon i by the national constinmaon or na
tiosal Taws, thee Presidemt of the Bepulbilic may com pel performamos with e aicd of aomed
farce.

IFpizhlle salery or ovder are serlosly dsmrbed or threarened within the German Reich,
the Fresident of the Beich way take the neomssary measures o pestore pubdic safety anad
order; iF necessary, with the aid of the armed forces. For this perpose he may eemporarily
sisspenid Lo whale or b pare the Tundamental plghes snumerared i Aricke g {nslolsbil-
ity of the person), Aricle 115 (invichbality of the privave resident), Arvicke 117 (the invio-
Lalsliny of the mails), Avticle 0B (the rlghn e fres speschy, Aricks 12 ithe rlghn re as-
sennlaly ], Articke 1ag (the righit o Form associaions), Article 155 (the right te progeny)

The Presldent of the Relch most lmeediarely communiears woothe Rekchsag all mea-
surds bakim by wirtue of Paragraph 1 or Pacagraph 2 of this Amicle, On demand of the
Rewchsrag these measeres may be abvoganed,

LEGALITY ANMD LELITIMNALY &

IFthere i= 2 danger in delay, the state minisery may, for o= own verrivory, take such tem-
pisary meeasieres as arg lndicared bn Faragraph 2. O demaned by the President of the Reich
or by the Eeichsag such measures shall be abrogared.

Demiled regulations (of this Ardcle) shall be prescribed by o nacional ks,

A vas lieratare on Artcle 43 exisis both in German and Englishe A helpful com-
|1.'|1'.|.Ii1.u-: aralvsis is prn'.ridr.«r] h:.' Clintom Bossiter, I'.'.-uutitu.timrd'.i'.ﬁ-:mtmﬁﬁ..ilra: Corists Cooa
gt i adern Democracies (Princeton: Princeton Universiy Press, 1g48); see also
Hans Boldy, “Aricle 48 of the Weimar Constvation: [ Historieal and Polincal
Implications,” in Gersan Democracy ad the Toumph of Hitler ed, A, Nichols and
E Marthias | London: Allen & Unwin, 19710,

7. Compare the decisions of the stave court in furistische Wochemsckedf G1, no. 7
[Lgg2): 51g.

Editors Note: A contem porary commentator has made the same poine: “The
most curiows thing of all s that thess decrees were never annulled, and than sev-
eritl of them are in force o this r.|'.|.:r'.' Bealelt, “Ariicle "EH of the Weimar Constitataon,”
. g,

2. Editor's Mote: In other words: those vighis that can be legally suspended in
accordance with Article 48 of the Weimar Consiinarion,

g Horest Grineberyg, " Das newe Swasbald,” Die Tad { [anuary 1952): Bee.

1o, This was the view of Proussian Minisier President Mars in the parliamentary
debates that ook place in the Prossian sate legislatore on March 27, 1925,

11, See the remarks of Ster-Somlos who, like many others, believes that this
15 poasible without providieg an adequate justification for this views "Geschifis-
miniserium, laufende Geschafie, standiger Avsschuss und Notverordnungen nach
preussischem Verfasungsrecht,” Archiv des 8fentlichen Rechiv g {1g2zs): 208,

iz, Emst Huber, “Die Stellung der Geschafisregierung in den devischen Lan-
dern,” Deuteede horivtenzatung 57 (1952 ), beginning at column 104,

Editor's Mote: This isue took on special significance in 1042 and 1645 the fed
eval governments usurpation of regional authoriy proved crucial w the roe of the
authoritarian sate in Ceermany. A particularly egregious example of such 3 usarpa
ton ok place in the conflicy benween the Social Democratc Prussian siae gov-
ernment and the right-wing Papen regime in the summer of Lgz2. Enthusiastically
endorsed by authorivarian jurisis such as Carl Schmio, the Papen government man-
aged 1o remove the freely elecied Prssian Social Democrats Despare the blasn
unconstitionabioy of this acy, the German judiciary wleraved i

14 The text of the w 1s avualable in F-A. Aulard, Histore l|‘iu1|!.i.|!|Z|_r|||.|:.|e e da rerafulion
fraweaise {1gu1), po gbsl .

1. Chin Kosllreoier, “Paneien und Verfassung im heuiigen Deurschland,” in
Sastymide b Richard Sehaeidi (Leipzig, 1932), beginning on p 107,

Editars Mote: The reference here istn Chin Koellreutier, an aurhoritarian juris:
whe became one of the most enthusiaste defenders of the Mazia, For a fine moro-
cluct®n to his idens see Peter Calcdwell, * MNatbona] Socialism and Constaiutions] Lansy:
Carl Schmicr, Oieo Beellreutter, and the Debate Ower the Nature of the Mazi State,
Lggg—1097," Cardoze Loz Readenw 16 (1ag5).

15. Haenizschel, ® Der Konflikifall Reich-Thiiringen in der Frage der Polizeiko-
stenzuschilase * Arehiv des §ffentlichen Reckis 20 (1091 385,
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6. Editor's Motes This is poasably a veference to Karl Renners haghly influential
account of the rransformation of capitalist privare property in Tl Feaiitutioes of Pri-
vabe Los and Their Sacdal Funciions [London: Kegan & Paul, 19949].

17. Such a position is defended by the well-known political theorise Maurice
Hawrioaw in Precis de fvoi! coresddiutionree! { Faris, 120 h, P 2R

L8, See Carl Schmin’s comments in Aeadiieck des Stgatsechis (Tobingen, 1950,
]'nrng'.ruph Ll pnim Il.

1 On che relationship between revolutionary thowghe and che legal order see
Gienrg Lukacs, “Legalitat und Mlegaliiin,” in his Geschiohde wad Klarsmbmuoisan St
diem uber mearasidiche Dialeteik (Beslin, tgzq).

zon. See the Decree of July 5, 1o50, which has been praoted i the fustizministen-
alfdait (Berlin, 1950}, p 220

gi. Editor's Note: The reference 15 o a set of decrees Erom [anuary 2q, 1092,
that reversed the previous policy of preventing Mazis from belonging o the miliary,

2z, See Glockner in Die poditizcche Berdiyreny dev Beasten (Bith], 1g50), an expen
opinion e on behalf of the ieachers’ organizaiion in Baden.

g% Editor's Mote: The KD refers w the Kommunibusche Partel Cpposition,
agroup of “rightist” Communisis who were driven from the (Sialinist) Deoische
Bommunistizche Parcei (RPDY in 1023 and cherealver serup thelr own organization.

24. Reprinted i Koellreutter, “Parteten und Yerfassung im heutigen Deutsch-
band,” p. 122,

25. See the ruling of the Prussian hesciplinary Court for ienured bureaocrais
vihen dio now exercise padicial capacities, reprinted in the Frankfurter Zaduag on Feb-
TUArY 25, 10532,

26, Ses the decision of the Liheck Disciplinary Court in Koellrsuner, “Parneien
wncl 'l.'r.:r:l'a.'m.mg m I.1r.|.|1igr.n [eutschland,” P o

27, Enroheidunges der Reicharbeifzgericke & (1931 ): G5,

Eclitor’'s Mode: 1t 15 noi r:||.|'ilr clear which labor union Eirchheimer has in min«d;
in the legal decision cived here, the reference is to the Freie Arbeiter Union

28, Editor’s Mote: Article 165 of the Weimar Constituton called upon workers
and employees “wo cooperate in commaon with employers, and on equal fooing, in
the regulation of salavies and workiog conditions, as well as in the entive feld of the
economic development of the forces of production,” The Works Council Law of
ey, regubating councils for the purposing of advancing working class economic
goals, was intended 1w help provide the rather ambitions aims outlined in Amicle
1is with subsiance.

2. See the resnlution of the siate labor court in Ulm, discussed by Ermse
Fraenkel in fusiz 7, oo, 4 (ega0/92): 094,

Ediror's Wowe: The Revolutionary Union Opposition (RGO was a labor organi-
zation allied with the Communise Famy.

o, See Entschedungen des Recsodeingerichis 5 (1g30): 252 A precise evaluaion
of these endencies is provided by oo KahnFrewnd, ®Der Funkiionswandel des
Arbeitsrechis” Arkiv Fr Secielndoenecka® 67 (April 1gaz).

g1, The conras of *polivical va economic” 15 based inoa ser of pure value judg-
mienis about social behavior. Since a more deiailed postification of these categories
is usually nor provided by the adminiswative bodies in question, i is difficul o de-
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termine in general 1o what extent the couris are conscious of the contem porary sig-
nifcance of thas |.|-:r|:ﬂ.1-'lrr.|1.a1ir. See Carl Schmirt, a']u*.l'.ﬁr@i,l_’il'rlm Patitiecker (Mianchen:
1952}

sz Compare Ernst Huber, Das Dendsche Heich afs Wiisckafeuead (Tabingen: Mohr,
L L), 20,

5.5, Karl Marx, Kt der Hegelechen Stacegpiiloraphie, in his Der Historische Mate-
wlirmus, Frifhechriften J [ Leipeig, 1gg2), p 78

34 _[nh:nm-.:. ]’u::-pi.l::. ey kﬁﬂﬁigr ﬁiﬂﬁmu@i@:k zuarchen Mook, Landern whd
Cremermden [ Berlin: Verlag von Owo Ledbmann, tgg2). See the comments by Rioner
in De Gresallschaf o (April 1gga).



