Weimar and Now: German Culiural Cricicism

Mertin foy amd Anvion Kaes, General Editers

- Hoitage of Owur Tioes, by Ernar Bloch

The Nigtzsohe Legacy e Geemeny, 18go—rgan, by Steven E. Aschheim

Y T he Wetmer Hr.lr..l.n‘a{l'.'. Sovrcelonk, edived by Anton Kaes, Mardn jav,

==l

= m

and Edward Dimendberg

. Hadteries of Life: O the Histey af Things and Their Perefition in

Moderity, by Christoph Asendorf

- Profane Mumination: Walter Benjamin ged the Paris of Sureealic

Hemalution, by Margarer Cohen

- Hotlgeond in Berlin: Amenivan Cinema ard Weirear Germay,

by Thomas [, Saunders
Welter fenfawein: Aw Aesthatic of Redem peion, by Richard Wolin
The New Typography, by Jan Tschichold, translaved by Ruan MeLean

The Fule of L wnder Siage: Selevied Exveps of Franz L. Neuwana and
it Farchketmer, edited by William E Scheonerman

The Rule of
Law under Siege

Selected Essays of Franz L. Neumann
and Otto Kirchheimer

EDITED BY

William E. if_ic:hcrucrm an

UNIVERSITY OF CALIFORNIA PRESS
Berkelev  Los Angeles  London



Ummversicy of Califarnin Press
Berkeley and Los Angeles, Califirnia

University of California Press
Lo, Englanc

Copyright € vgob by
The Regens of the University of Calif ornia

Library of Conpress Cataloging-in-Fubficaion Data
Scheerman, Willam E
The rule of kw wivder saeges selecked essas of Frame L. Mewmann and
Orro Karchhemer o edived by Willam E. Schewerman
[ Cit.
Includes bibliographical references and index
15BN o-gzo-zaq70-5 (2lk. paper)

1. Rule of kw—Germany. 2 Legiimacy of government—{Germany.

5. Rule af law. L Schecerman, William E., 1gfis

EEjq20.RBs 1ol

o' —doza cfi-2157
L

Primred bn shie Lnired Seares of Aamerka

123486 7EQ

The paper used in this publication meets the minimum
requirements of fanerican National Standard For
Informanon Sciences— Permanence of Faper for
Frimed Library Marerials ANSl ZqngBeoigby 2

CONTENTS

ACKEMOWLEDGMENTS f ui
INTRODULCTION
Walltam E. Schewermam S 1

FART I » THE DESTRUCTION OF WEIMAR DEMOCRACY AND

THE DEBATE ON LEGALITY AND LEGITIMACY
. The Decay of German Democracy (1955]

Franz §_ Neumasn /20

I;%I agality and Legitimacy (195%)
Chitn Kichbrimer /44

@mn rks om Carl Schmint's Legality and Lepilfimacy (1035)
Oto Kivehheimer & 64

PART II » LAW AND POLITICS IN THE
AUTHORITARIAN STATE

@'Im Change in the Function of Law in Modern Sociewy (oo87h

! Franz . Newmaaun S JOT

5, State Structure and Law in the Third Rexch [:||:_|.3|,5'|
Cite Kirokfeimer [/ 142

6, Criminal Law in National Socialist Germany {1g4o0
Citn Kirchhemer § 172



w CONTENTS

PART IIT « TOWARD A CRITICAL DEMOCREATIC THEOQORY

T The Concept of Political Freedom {1g53)
Frans L, Neumana / J95

B Labor Law in Modern Socier (1951
Franz L. Neirmaaa /23]

@ The Revkizsraar as Magic Wall {1967)
Chte Rarchkeimer / 243

INDEX / 265

ACKENOWLEDGMENTS

Many people have helped in the preparation of this volume, but special
thanks go to Mrs Anne Kicchbeimer and Professor Michae] Mevmann for
making it possible in the first place. Ed Dimendberg of the Universioy of
Califorms Press has been unfaling i s support, Mactn Jay made 2 nume-
ber of characteristically insightul criticisms on an carlier version of the in-
troducton, My cotranslator, Anke Groskopf, soved me from committing
many embarrassing mistakes, and [am very gravefol for the superh job tha
she has done, Peter Breil also helped by checking earlier drafis of the trans-
lavioms, Finally, the competent and gracious siadl ar the Bremen Sfoals- wnd
Uneiversil dtsbiiliot ek patiendy serviced my many requests for old books from
dusty basement shelves,

[ would also like o thank Julia Roos for many reasons, not the least
of which 15 the courage she demonstrated when tving, almost sngle
handedly, to ward off an attack bw an East German gang of neo-Magis on a
pair of East Euvropean street gamblers in the summer of 1951, While work-
g o this volume, [ have often found mvsell thinking abouwr thar horrible
afternoon in the town of Warnemiinde, in part because | am now less sure
than I'was ar the time of the attack than such things are impossibde oo Amer-
ican streets, Finally, let me thank my parents, Bill and Louise, for making
sure that notonly Jerry Lee Lewis and Linle Richard were howsehold names
when 1 was growing up, but C. Wright Mills and Herbert Marcuse as well.

Chapter 1 is reprinted with the permission of The Politiead Crunrferly,
Chapters 2, 1, and 5 originally appeared in German and are translated here
b permission of the Subrkamp Verlag in Frankfurt. Chapters 4 and 5 are
reprinted with the permission of the Free Press, Chaprer g with permission
of the Beacon Press, and Chaprer 8 Tw permission of the German labor Jaw
journal Feche der Arbeit.

o



Introduction

Witliam E. Schewsrman

For neacly owenivfve years now, radical schiolars in the Amercan Jegal
academy have subjected the ideal of the rule of law 1o a scathing critique
Whereas classcal hberal democeatic jueisprodence has demanded tha luw
take a clear and cogent form in order o render state action as prediciable
a5 possible, contemporary authors associated with the Crooeal Degal Stocies
movement [CLS) have countered with the thesis chat

it Is impossible o imagine any central or local legal instiutions advacating a
coherent, noncontradiciory body of rules, A8 rules will comiain within them
deeply embedded, siuctural premises thar clearly enable decision makers wo
resolve particular coniroversies in opposite ways [ATD law seems simulia-
necusly sither ve demand or at leas allow invernally conmradiciory stepa.!

Allegedly, the traditional quest for determinate legal rules is illusory; a
profound and unavoidable indeterminacy necessarily lies at the core of all
legal experience. From Jeremy Bentham to John Rawls, a rich tradition of
lilweral political thowght bas emphasized the vicowes of the rule of law for
democratic politics. Some recent scholars instead prefer to highlight its pur-
portedly privatistic and antegalitarian elements, Robero Unger goes so far,
at least at one juncture, to endorse its dismantlement: since “the experience
that supporis the rule of law s one of antagonism among privare wills,” he
suggests that a communal, soelidaristic, political and social system very well
might e alde (o do withown i IF classical aw depends oo illegitimare forms
of inequality, why not just discard the rule of laws A system of indwelling
commiinal values, based on odd moralisie standards (sich as "in good Faith,”
“in the public interest” ) that have taken on ever greater significance in con-
tempaorary lnw, purpociedly could make up che core of an alteroaove o
Why worry about a panoply of signs that suggest the ongoing decay of the
rule of lawy
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The essays colleced in this volume serve to introduce an alternative tra-
citiom of "critical legal studies™ w an audience thar has loog heen denied
access o il Frane L. Neumann (1goo-1054) and Dheo Kirchheimer [1gog-
1gfgl=—the resdent legal and polivcal scholars of the pathbreaking and
rightly famous neo-Marxist Instituce For Social Eesearch—uwere hardly obliv-
ious b the winys oo whach liberal legal forms ave impheated mthe manifest
imgrgualities and injustices of contemporary sociery® Yet in deamatic con-
trast o much of contemporary radical Amecican legal scholarship, the
Frankfur School theoriss Neumann and Kirchheimer expressed subsian-
tial sympathy for 2 number of traditonal components of the wdeal of the
riile of baw. Unlike some corrents within contemporeary Critical Legal Studd-
ies, their analysis and critique of the rule of law ideal never succumbed 1o
the remprations of a one-sided “deconstroction” of the modern legal rradi-
tion, OF course, the concerns of Neumann and Rirchheimer are aoftentimes
analytically and temporally distinct from contemporary Critical Legal Stud-
ies; we abviously canmot expect a decisive intellectual response o contem-
porary CLS from owo intellectal of fspring of Weimar Germany, By the same
token, Neumann and Kirchheimer present an impresive challenge to the
knee-jerk hostility wo liberal legalism widespread in contemporary critical
legal scholarship, Witnesses to the tragic destruction of the Weimar Bepub-
lic and the rise of Mazism, Meumann and Kirchheimer argued early oo tha
crucial components of the rule of law are threatened in the twenticth cen-
tury by a serics of unprecedented political and sodal ransformations. In
the most general terms, the transition from classicalliberal parliamentarism
tx i form of bureavcratized mass democracy and the evoluton of teadi-
tional competitive capitalism into a increasingly “organized capitalism® de-
pendent on extensve state imbervention threaten o undermine the role of
law by destroying many of its original institutional presuppositions. Whereas
miany contemporary radical legal scholars suggest that we should welcome
this trend, Meumann and kirchheimer powerfully argue that we very much
meed o acknowledge s ambavalent aod inomany wavs troly worrisome
implications.

Like their colleagues at the Insutute for Social Research, Nevmanm and
Kirchheimer were often obsessed with the significance of the MNazi experi-
eogce for understanding contemporary legal development; they, too, at tmes
undoubtedly overstated the centralicy of fascism when formulating their
dramatic views about the [alleged) ongoing disintegraton of the rule of
law. In some distinction o Max Horkheimer, Theodor Adornoe, and Her-
bert Marcuse, however, the experience of fascism smultaneously cemented
Meumann's and Kirchheimers appreciation for a series of liberal legal and
prelitical instinutions. The Frankfor School's politcal and legal scholars
thus ultimarely proved able o integrace the traditional concerns of liberal
legal and political theory iono their theorizing in a manner that none of
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their colleagues was able 1o rival. This also helps explain the real tensions
thatexisted between Neumann and Kirchheimer and theorists such as Hork-
heimer and Adornc, Within the Insome for Social Besearch, Menmann
and Kirchheimer were, unquestionably, “outsiders™ their nuanced inter-
pretation of the achievements of the modern legal ceadition conflicted with
the increasingly apocalyptic theorizing of the Frankfurt School's main rep-
resentatives ducing the late 1ggos and eacly yos, A real divide sepacates the
careful, empirically minded—but nonetheless socially eritical —essays. col-
lecredd i this wolume from the beilliant bur excessively one-sided view of
Western modernity articulated, for example, in Horkheimer and Adormo's
famous Dialectic of Enfightenment d

Meumann and Kirchheimer alio engaged in a life-long intellecal dia-
logie with Carl Schmicr, twentieth-cenmnry Germany's foremost right-wing
authoritarian political and legal theorist (and an object of growing interest
among scholars wday)” In light of contemporary debates among juris and
political scientists, their intense exchange with Schmint takes on rencwed
sigmificance.’ In Germany o the 1gg0s, 0 was Carl Schoote whio Jed a
chorus of voices that was busily cocupied with the task of demonstirating the
alleged imcoherence of liberal legal and political ideals. In conirast o con-
temporary theoretical constellations, representatives of the authoritarian
right argued that liberal ideals of determinate law were a mere mythe “the
sovercignty of law means only the sovercsigniy of men who draw up and ad-
minister law. ™ Fascist antilegalists proceeded to draw at least one possible
conclusion from this position and began o emphasize the role of the sov-
ercign, normatively unregulated wil! or power decision within law. For them,
the emerging Mz legalocderwas superior toies hberal democratic vivals in
part becawse fascist Germany's heavy reliance on vague, open-cnded dade-
termanade legal provisos alone allegedly gave foll expresion to the centraliny
of an arbitrary willfaliess that was thought w constoote the unavoidable
esence of all legal experience, In the pggos, dghtwing authoritarans in-
sistedd that liberal legalism’s attempt o delineate between law and moralicy
wias incoherent; many of them helped make sure that the new legal order of
the German “folk community” would build on amorphous, movalistc legal
stamdards in ovder to subpect 1t reactionary, antiplucalistie mocal ideas.®
Right-wing authors like Schmit enthusiastically proclaimed the death of
the basic tenets of universabiste hberal prisprodence, and he and hos allies
then relied on this claim o help jusify the situation-oriented, highly arbi-
trary structure of Maz b

The essavs collecved i this volume should encourage conlemporary siu-
dents of the rule of law to reconsider many of the political and intellectual
divizions characteristic of contemporary debares within political and legal
theory: an casy “deconstruction” of the mule of law may very well prove 1o
have Far more fdeermariate political implications than many contemporary
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scholars are willing to recognize. Meumann's and Kirchheimer's essavs also
demand that we try to answer a question that remains as crucial today as it
was in the 1ggos and jpos: if leftunchecked, might not the apparent decay
of some facets of the rule of law—now widely documented by a diverse
group of scholars®—leave us with a troubling, highly discretionary system of
law very much incompatible with democratic politicss

Although the world of the early Frankfun School is undoubtedly very dif-
ferent from our own, we surcly would do well not 1o make the mistake of
maively assuming thar the political catastrophes of the vggos and jos are
unrelated to the fate of contemporary democracy.

THE DESTRUCTION OF WEIMAR DEMOCRACY AND
THE DEBATE ON LECALITY AND LEGITIMACY

Franz Meumann and Oue Kirchheimer reached intellecoual maturity duor-
ing the Weimar Republic’s final, crisis-ridden vears, and their Weimar-cra
expericnces decisively shaped the structure of their intellectual interests.
Bovh Iabeor lasyers, activiss in the Social Democratic Parw, and prolific con-
tributors to a wide varety of legal and political journals, Neumann and
Kirchheimer spent muoch of theie time doring Weimarc's final years doing
brattle with thiose trends that culmiinated inoa process in which—as Mew-
mann deseribes iwoin “The Decay of German Democracy™ {ogggb="Ger-
man democracy commitied suicide and was murdered at one and the same
tirme" Wratten for the British jowrnal The Politicad Quertenly immediately
following the Nazi takeover, this early essay not only anticipates elements of
the neo-Margist account of German fascism provided by Neomann's classic
Behemoth: The Srruchiere and Praclice of National Seeindism, " but also offers a pre-
liminary analysis of those features of Weimar's demise that he and Kirch-
heimer came 1o consider of more general significance for understanding
legal and political processes in the owentieth century: the potental fragilicy
of welfare state—type constitutional systems based on uneasy compromises
among antagonistic social groups, growing evidence that privileged social
blocs are increasingly hostile v ceaditional liberal democratic institurions,
the decline of parliament whereby “the state is no more a liberal one but
which interferes with nearly all aspects of human life,”™ the growth af ju-
dicial discretion and its potential perils to democracy, and the burring of
any meaningful distinction between parliamentary law and administrative
decree and the concomitant transformation of the burcaucratic apparatus
ineo the central decision-making body of the conemporary state. The essays
that appear in this volume deal with one or more aspocis of these vital isoes,

Az Meumann notes in “The Decay of Weimar Democracy,” the Weimar
Constitution represented an unprecedented attempe wo synthesize tradi-
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tional liberal institutions with new forme of direct democracy, socialist con-
ceptions of economic democracy, and ambitious programmatie constiiee
tional rights and standards—some of which, like Amicle 1G2% announce-
ment that “the federal government shall endeavour to secure international
regulation of the legal status of workers 1o the end that the entire working
class of the world may engoy 2 umiversal muoimoeme of social rghes,” pos
sessed] a distinctly radical character.™ Undertaking their task in the imme-
diate aftermath of the Soviet Revolution and then Germany's own revolu-
tion in 1015, the Constitution’s architects—jurists and politicians like Hugo
Frevss and Friedeich Mavmann—believed that the special conditons of po-
litical and social existence in postrevolutionary Germany necessitated un-
dertaking & series of legal innovations if the pew republic were 0 gain a
mcasure of stability, In order 1o do justice w the breathtaking ideological
pluralism of postwar Germany, the Consttotion seemed o abolish, a5 Mew
mann pointd oul, any ranscendental justification of government. In con-
Erast b many previous democratie consttutions, i supplemented 3 frst,
rather rraditional section thar owlined basic organizational and formal
decision-making procedures with a second, highly detiled section dedi-
cated 1o an ambitious set of "basic rights and dutics of the German people.”
Aiming o bring together Germany’s heterogencous social and political
growps and simulianecusly provide meaningful opporiunicies for subsian-
tial political and social evolution by means of constitutionally circumscribed
paths, these "hasic righis and duries” included provisions for classical liberal
democratic rights as well as a rather diverse set of so-called material clauses:
Article 1eg, for example, declared that marcage consttuted “the founda
tion of family life” and hence should enjoy "special protections,” Article 151
requiced that the economy should be organized in conformity with “the
principles of justice,” and Article 15y anticipated the possibilicy of restroc-
turing economic production along democratie socialist lines,
Unsurprisingly, Weimar's constitutional agenda proved controversial in
the explosive poliucal and social atmosphere of Germany in the 1geos
and o5 Bodh left- and vighewing radicals belinded s idiosyocranic aspia-
tion wo codify a political and social order sitnated “beoween capitalism and
socialism.™™ Even today, avempis o updare waditional liberal constnion-
alism by attributing special constitutional status to the welfare state and
so-called seeded vights (1o a job, health care, or a guaranieed income) re-
main the ohject of heated disputes among jurists and political scientists. '
The Weimar Constitution clearly represents an early example of the on-
going and very much unfinished quest 1o fashion postraditional constitn-
tions—that i3, constitutions combining craditional liberal democratic po-
litical mechanisms and rights with new forms of direct democracy and,
vpically, a constitutional ackoowledgment of the emergence of the wel-
fare state.'® Consequently, the fate of the Weimar Constitution raiscs a



i I THROFDLIT IO

serics of questions of great importance for the evolution of contemporary
constitutionalism.

e Kirchheimer's “"Legality and Legitmacy™ (1g52) and his "Remarks
on Carl Schmitt's Legality and Legitimacy” (coauthored with Nathan Leites in
1540 provide an introduction o the Bacinating debate thar ook place in
response to the decay of constitutional government during Weimar's final
vears. Kirchheimer's essays offer a powerful corrective o first, misleading
contemporary analyvaes of the legal coots of Weimar's demuse, and second,
apelogenc interpretations of Carl Schmin’s political and legal theory. 7

In Econowmy and Society, Max Weber famously argued that “rational legal
authority” constitutes a characteristically modern answer wo the problem of
generating belief in the rightness of the political order. In a morally disen-
chanted world, the belief in enacted rules provides the most effective means
for guarantecing polivieal obedience, The question of legitimaey i the con
remparary world is a problem of legality; modern law guaraniees its own
legitimacy,'® In “Legaliey and Legitimacy,” BEirchheimer builds on Weber’s
claim in order o demonsiraie that German legal and adminisirative prac-
tices in the early 1930 constitute a blatant surrender of Weber's rational
legaliv—which Kirchheimern, in some contrast oo Weber, interprets in a
demecratic fashiion#—in fvor of 3 premodern, morally substantal, and po-
tentially authoritaran concept of bgtimecy, nod unlike that which Weber
believed necessarily lacked an adequate normative grounding in modern
times. In Kirchheimer's account, administrative elites in post-1ggo Ger-
many take advantage of some elements of the Welmar Constitution, espe-
cially the emergency clauses of Article 48, in order to establish a system of
“supra-legaling” thar is dependent on suspect, premodern legal standards
that allegedly possess eternal validity and indisputable rectitude, Tradi-
tioral liberal guaraniees of formal equaliey before the bw are jenisoned,
and buresvcrate elites undertake openly discominatory action against those
[chiefly lefi-wing) growps whose social and political views are interpreted as
constituting a potential threat to the reactionary political agenda of the ad-
minisgtrative clite and s allics among the socially privileged. In short, the
Weimar Constitution is robbed of its flexible, open-ended character, and an
executive-centered conceplion of mle Tw administeative decree—justified
b reference v the plebiscitary personage of the federal president—resules
in the effective abandonment of political liberalism, which in Kirchheimer's
aceount representsa practical erganizational principle for modern, socially
divided Germany,

Kirchheimers “Legality and Legitimacy” oever dentes that deep divi
sions within the German Farliament after 1950 impaired the functioning of
trachitional pacliamentary democracy, In contrast o many aceounts of this
period, however, he is reluctant to conclude the siory there. As Hans Boldt
has similarly argued, the Weimar executive after 1950 “did not try to find a
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majority in Parliament at all, and the inability of Parliament 1o pass resolu-
vions had been largely heought abowr by the government itself, which dis
solved the Reichstsgagain and again.™" Welmar's profound political and so-
cial splits contributed to the political system’s ills. But a complete analysis of
Weimar's demise also needs i focus on the conscious aempt bw ceaditional
elites within the governmental apparatus—in particolar, i the judiciary
and stare ureawcracy—io desteoy Germany's Arst experiment in democraric
government. As Kirchheimer argues, they appealed wo some components of
the Weimar Constitution while distorting s underlving spici; as we will see,
this was precisely the strategy pursued by Carl Schmite

Kirchheimer's essay thus challenges a widely held interpretation of the
sources of Weimar's ills. For decades, jurists have argued that Weimar's in-
stability stemmied in part from the (alleged) pervasiveness of legal posi-
tivism among Gecman puersts i thie Weimar period, Beeaose legal positivism
insisred] on a clear distinctiion between the spheres of morality and legalicy,
its followers—so the argument goes—refused o concern themsebes ade-
quately with the moral characier of the legal order. In turs, this rendered
them impotent in the face of Nazism: unable to confront the moral ills of
Fascisr legal and political rrends, German jurises marched in line with Fascis
legal commands during the 19308 and ‘yos jusy as they allegedly had done
during the democratic Weimar period.® As Kirchheimer argues here, how-
ever, administrative and judicial elites were happy o abandon formalistic
characteristics of the Weimar consttutional agenda—for example, s em
phasizs on the need for equal treatment of different political groups—in
favor of & concept of legiimacy based onoa set of traditional, antplucalis-
tic moral standards, Weimar did oot collapse because s jurists were alfraid
to distinguish between “friends and foes,” as Schmitt and his compatriots
have argued, but because administeative and judicial actors hostile o de-
mocracy were all o willing to instrumentalize legal institutions in order to
sipuelch their political opponents, Positvism was havdly an unchallenged,
hegemonic theoretical orientation among German jurists during the early
aos, Instead, the belief thar law should immediaely serve nationalistc and
belligerently bourgeois ends inspired many jurists and then led them to
condone and ultimarely embrace the rise of Fascizm,

Although “Legality and Legitimacy” emphasizes the role of Article 48 in
Weimars disintegration, Kirchheimer simultancously hing in the cssay that
the amorphous material-legal standards of the second pant of the Weimar
Constitution might also provide a constinurional starting point for atiempis
within the administration and judiciary o undermine the lawmaking au-
thority of the demceratie Parlmment, In Kirehbeimers analyvsis, such clavses
permit political interests w appeal w open-ended constitutional standards
(for example, Acticle 10g's emphasis on the sancuty of the Bamly) 1o jusi
position wo parliamentary legislation, and this accordingly might generate a
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system of “dual legaliny” in whitch judicial and administraive decision mak-
ers are oulfirved with special authority that the Constitution never intended
them o possess.® Carl Schmit’s extremely influential Legality and Legan
weacy, Which appeared in g2 shortly after Kicchheimer's essay, seizes upon
this insight but radicalizes it in order 1o serve altogether different political
purposes. Whereas Kirchheimer points o the potential dangers of such
clauses in order to warn his fellow citizens of the spectre of authoritaran-
s, Schimitt focwses on them with the am of demonsteating the inherent
incoherence of the Weimar Constitution—and, by implication, esy post-
traditional democraric constinuion thar iries woundertake a syarhesis of ddi-
vergent political and social ideals,

In Legrdity and Legitimacy, Schmin depreciatively dubs the provisions in
the Weimar Constitution for parliamentary lawmaking “functionalistic™ and
“value-free, " By promising to provide an “equal chance™ o every politeal
party e make wpa political majociy, such procedures appear 1o presuppose
some minimal standard of justice. Aceording 1o Schmin, however, mere
equal chance remains an inadequate and ineffoctive normative standard.
Especially in crisis situations, it 15 unlikely that governments will assure an
efqual chance 1o their opponents. At the same time, certain material com-
ponents of the Constitution's second section on “basic rghts and does”
it i the outlines of a political svsem based on an appeal 1o a subsian-
tial, valve-laden concept of legitmacy, Precisely this featwee of the Weimar
Constitution had worried Kirchheimer; in Schmin's aliernative gloss, i of-
fers a starting point for an improved “second constitution” and thus “de-
serves o be freed from all internal conrradictions and bad compromises
and developed 1o consistent manner,™ In other words, the molufaceted
democratic Weimar constitutional order should be jeuisoned for a new
system based on sefect elements of “the basic duties and rights” described in
the later portion of the Weimar Constimation,

Whick elements did Schmitt have in mind? For the most part, his answer
(0 this question remaing vague, Nonetheless, e clearly does oot aspire 1o
silvage the Weimar Consttution's liberal democratic corve, let alone s
provocative social democratic elemens, Much of the central argument of
Legality snd Legitiveney I8 devoted o trving 1o demonstrate the anachronistic
and incoherent character of (traditional, parliamentary-kased lawmaking
or} legafity and the virtues of an alternative system of political fagitimary. In
Schmiet's view, although paclamentarsm and the role of By matches the
imperatives of an early bourgeods state,/society constellation, an authoritar-
an plebiscitacy svstem proves better suited o the tasks of government ionan
£Ta roquiring extensive state intervention in social and cconomic affairs. As
he openly announces, "the administeative state which manifess iselfl in the
praxis of 'measures” "—in other words, a system of case-oriented, situational
law Like that supposedly required by the complesites of the contemporary
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imerventionist state="1% more likely approprate woa dictatorship” than
the classical parliamentary state.™* A plebiscitary dictatorship, based on an
appeal cither to charisma or “the authoritarian residues of a predemocratic
era,”™® accords more closely with contemporary political and social needs.

The existence of a value-laden constitutional basis for this alernative
“second constitution” generates a series of immediate political difficulties
for Weimar, How can a constitution be both formal and material, valuefree
ane valweladent Such underdymg contradicuons oot only mevitably mang-
fest themeselves in a series of irrationalities that plague the decision-making
procedures outlined in the Constitution, bt a series of concrete, smfdricnd
dysfunctionalities result as well, Withour risking a host of concrete problems,
how could any constitutional order posibly instioaionalize material pro-
tective clauses (for religion, for example, or marriage) that function to hin-
der the legislative regulation of some spheres of politcal existence while
simultaneowsly endorsing & formaliste concept of parliamentary legality,
according w which anw conceivable political group should have an egual
chance wo gain majority status? For Schmit, the fragility of Weimar democ-
racy is preprogrammed inte the Bepublic’s own founding document.

..:;_3'- Kirchheimer's "Remarks on Carl Schices Legedity and Legilinacy™ offers
an impressive eritical discussion of Schmio’s most imporians work from the
carly 1ggos. Here I can point only o iis most provocative features,

Kirchheimer beging by criticizing both Schmin’s aormafive argument
for the necessicy of homogeneity in democracy and Schomin’s relaved emfor
ical claim that democracy ultimately cannot survive without homogene-
iv. Relying on Hans Kelsen, Kirchheimer accomplishes this by resisting
Schmiit’s reducuve interpretation of the weal of democracy to the ideal of
a far-reaching, substantial form of equality or "sameness.” As Kirchheimer
rightly points out, the struggle for democracy has always involved the at-
vempt wr realize botk equaliny avd auronomy. Oaly a demoeratic theory thar
acknowledges both principles can even begin to make sense of classical
democratic decision-making devices such as majority rule; in contradistine-
tion wo Schmitt’s attempt to ground majority rule in an illiberal interpreta-
tion of the concept of equality, Kirchheimer insiss char majocity role has o
bz mezem a5 aspiring to guarantee gutonomy “for as many people as possible,”
that substantial empirical evidence suggests that heterogeneity 5 compmil
ble with democratic stability, and that new sources of democratic stabilit,
ignored by Schmin's deamartic aceount of inevitable liberal democratic dis-
integration, may be emerging. Kirchheimer offers a tentative assessment
of hoth the meritg and demeritg of an "instromental” relationship o the
political system that he considers increasingly widespread among political
actors and movements in the twentieth centry, But if heterogeneity 15 in-
cvitable in contemporary democracy, this also implics the problematic char-
acter of Schmitt's insistence on the incoherent oature of any attempt o
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syothestze formal democratie rule-making procedures with special material
constitutional dauses. For Kirchheimer, the Welmar Constitution does not
demand that we opt efther for 1ts [ purpocted]v) valve-free or valwe-laden ele-
ments Instead, iU represents a sensible avempt at a compromise between
dectsions-making  procedures whose pewtral character 15 weimpeded aned
those whose neutrality is relatvely dvifeded. There is no a prion reason wiy
"compromises between the value of democratie Forms and the value of def-
inite objective values™ pecessarily imperil democracy. Furthermore, "het-
erogeneity alwavs implies the necessity of protecuon” like thae providesd by
material constitutional clavses In some situations, special constitutional
protective clawses in fact may weduce political friction and thus contribore oo
democratic stability, Particular groups (labor unions supportive of a consti-
tution's endorsement of economic democeey, for example, or religious
dignitaries attracted by its acknowledgment of religious freedom) thus may
be brought into a positive relationship to democracy. In short, the overall
sorv—readers interested in the ongoing debare abou postraditional con-
stitutionalism will want to pay special attention to this section of the anaky-
sis—is more complicaved than Schmin suggests: according o Kirchheimer,
the integrative character of material protective clauses depends on many
different Facvors, Contra Schmicn, postraditional constitutionalism is nsf in-
evitably destined for the trash can of political history.®?

Whereas Schmin devores much of his energy in Legrdity and Legilivescy 1o
an analysis of the alleged irrationalities of the democratic ideal of an “equal
chance,” Birchhemmer shows that existing democracy, even with all of s
well-known flaws, does a far better job of realizing this principle than
Schoiet acdmits or his swn authovitarian aleroatve could possibly achieve,
A reformed democracy—namely one restructured in accordance with the
young Kirchheimer's eand of democratic socialism—eould allegedly do
even better. Motwithstanding his claims wo the contrary, Schmitt’s proposed
plebiscitary replacement for Weimar cannot be considered democratie, in
part because his call for the destruction of parliamentary democracy's or-
panizational core would fal w guaranies o “necessary miamem of free-
dom and equality.” Democracy clearly has to involve more than a system
i which, as Kirchheimer commenis elsewhere,

ihe people can only say “yes” or “nn,” it cannoi counse|, deliberare, or discuss.
[v camnot govern or adminiser, nor can it posit norms; it can only sanciion
by its *ves” the draft norms presented w i, Mor, above all, can i put a ques-
o, bur only answer by "ves”™ or “no” a question put o e

The real aim of Schmitt’s Legality and Legitimacy is not to “save” the Weimar
Republic, b v rob Weimar of itz most elementary democratic elements Ty
velving om g limited porton of te Weimar Constitution

INTRODLUCTION F

LAW AND POLITICS IN THE AUTHORITARIAMN STATE

Soom alver the Wazi makeover, Frane Neomann and Cuo Kirchheimer joined
the ranks of thousands of refugees who sought—tragically, and so often
without success—asylum abroad. Meumann was able w gan a scholarship
and complete a second dissertation in political theory® at the London
School of Economics before joining the Institute for Social Research in Mew
York in 1956, Kirchheimer first fled oo Paris, but was able o become an af-
filiaee of the Institute and join Meumann m Mew Yook mog37.

Unsurprisingly, Mewmann and Kirchheimer devored their talens during
this period 1o oan analyss of the legal origing and strocoore of the Mational
Socialist regime. The horrors of Nazism energized both thinkers intellec-
tuadly; thieir most crestve contributions tw political and legal analysis stem
from their attempts to come o grips with German fascism and s concrete
assault on the maimsteeam of modern political and legal thought, Mew-
mann's “The Change in the Function of Law in Modern Society”™ (1937,
which appeaced in thie Insttute’s Zeischeft for Sozialforrchung, represents the
centerpicce of this project. Kirchheimer's "State Structure and Law in the
Third Beich® (1g95) and “Crminal Law in Mational Socialist Germany®
Lrggod elaborate on many of the themes developed in Meumanns classic
e384y,

For Meumann, the most siriking facer of legal development in the West
wirs the strugele for the codification of law, For centuries, political and legal
thirnkers had argoed chae vw fould only secure o set of protectve funciions
if it were gerenad and relatively unambiguous in character. Inspired by Max
Weber's acoount of Western legal history, Neumann endorses this view:
whereas open-ended legal clauses provide extensive room for discretionary
and potentally arbitrary exercises of state authority, cogent general norms
bind state actors and thus provide a measure of legal security. In contrast o
amorphous legal forms, general lawworks wo regulate and therebw tame the
excrcise of state sovercigniy. Meumann acknowledges the claim that the dis-
timction between general norms and (discretonacy) particolar measores s
often overstated, and chat * [t hose legal theorists who accept as legitimate
only those concepts that lend themselves oo logically unambiguous for-
mulation . .. will alzo reject the distinction between general norms and par-
ticular measures."™ Nonetheless, he believes that jurists should hesitate
before throwing the baby owr with the bath warer. However idealized, the
traditional emphasis on the clarity and generality of the legal norm remains
eagential 1o the ideal of the rule of B, In his view, mean attacks on i in the
twentieth century—MNeumann has Carl Schmitt and his complicity in the
ills of Mazi law in mind—have helped generate an increasingly decieionisf
system of law based on arbitrary “individual power commands™ effectively
unregulated by a coherent ser of legal norms
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Although “The Change in the Function of Law in Modern Society” at-
tributes a number of distinct functions w general law in both modern ju-
risprudence and real-life legal history, the marxist structure of Meumann's
argument encourages him o emphasize the economic roos of the rise and
subsequent disintegration of general law. Indeed, many scholars have rightdy
criticized the economistic core of Neumann's account of how the rransition
from "competitve” w "monopoly” capitalism results in the inevitable decay
of the centerpicce of the rle of law, the general legal norm.® It would be
naive o think that his underlving argument is defensible in the form pre-
sented here; indeed, Newmann himsell concedes this point in the subse-
quent “The Concept of Politcal Freedom.” At the same time, 1t would be a
mstake o ignore the creatvity of Neumann's 1957 essav—or the fact that
a substantial body of empirical evidence buttresses at least some of New-
miann's anxieties abour the present fragilioy of classical liberal law

Meumann builds on Weber's famous argument for the interdependence
of general law and capitalism, but he undertakes a crucial revision of his lib-
eral predecessor's view, For Neumann, Weber was right 1o see an “elective
affimity” between general iw and capitalism, vet be obscured the face thae
this relationship only obtans for g relatively early stage of capitalist devel-
apment, when capitalism is still characterized by relatively competitive mar-
kets and the existence of proprietors roughly equal in size ® In contempo-
rary capitalism, this "elective affininy” no longer exiss, In Meumann’s own
bluntly marxist formulation,

[l & mooopolistically organteed system the general law cannot be supreme
If the stane s confronted only by 8 monopoly, it s pointless 1o regolate this
monopaly by general law, In such a case the individual measare s the only
approprizie expression of the svereign power. ™

Thus general law is anachronistic in light of the necessity of regulating
masve individual ficms, Mot only does Newmann thereby suggest, inoop
position o Weber and much of contemporary liberal jurisprudence, that
capitalsm and the rule of bw ineressingly comtradicl one another, but he
slarts to provide a provocative response o Weber's account of so-called anti-
foormal legal remds as well.

Like many analysis of modern law, Weber had worried about growing
evidence that legal evolution i the twentieth century tends w conflict with
the traditional insistence on the ideal of a gapless system of cogent, general
norms. Although liberal jurists clasicallv sought o deive ambiguows stan-
dards | Generalblauseln, or “general principles,” in Neumann's terminclogy)
from the legal order, blanket clavses [(“in good fuch,” “unconscionable,”
“in the public interest” ) undergo a renaissance with the emergence of mod-
ern forms of stare intervention in social and economic life. Weber's accownt

of this trend placed primary responsibility for it on the doorsteps of the

[NTRODUCTION i3

political left. Allegedly, the real threat to classical legal forms came from “ir-
rational” antimodern social movements intent oo establishing a svstem of
welfare state—type legislation dependent on profoundly complex formes of
governmental action unlikely o whke s classical legal form®® In contrast,
Meumann's restatement of Weber allows hime o shift the blame for this
alarming trend o those social and poliveal forces which, in his view, show
willingness o defend contemporary capitalism at any cost, even if it means
surrendering liberal democracy, Aceording o Neumann, substantial empir-
ical evidence from Germany and clewhere suggesis that

legal standards of conduct [blanket clauses] serve the monopolist, - .. Mot
only s rational lvw unnecessary for him, s ofien a fetter upon the full de
velopment of his producive forces, or more freguently, wpon the limitarions
thar he Ly desires rational Lo, afier all. serves also o project the weak

The Fact that Fascist Germany, in Mewmann's view, was aggressively defensive
of capitalist privilege and ruthlesly bent on obliterating the most minimal
rempants of the liberal legal wadition simply reinforced his suspicions
about the basically deleterious qualivies of nooclassical Lw: not only did
Mazi law rest on a set of profoundly open-ended, amorphous legal forms,
but, as he noted, “the antagonisms of capitalism are operating in Germany
on A higher and, therefore, o more dangerows level,™ In the contest of
such evidence, it made sense for Meumann o conclude his analyvsis of con-
temporary legal development by valorizing general law’s protective fung-
ticns With the fate of the rule of law very much undecided in 1957, "The
Change in the Function of Law in Modern Socieny™ defends the claim that
the rule of law plavs a role that goes well bevond s services wo classical cap-
italisam, for “if the sovereign s permitted o decreee idividoal measores, o
arrest this man or that one, 1o confiscate this or that piece of property,™8
then legal security is irvesistibdy undermined, and even the most basic mea-
surg of freedom is threatened. Despite MNeumann's reliance on a series of
traclitional marsist claims, the Frankfurt School jurist thos reaches 5 very
non-marxian conclusion: the rule of law possesses a historically transcen-
dent “ethical” functdon.

Kirchheimers "State Structure and Law in the Third Eeich” and "Crimi-
nal Law in Mational Socialist Germany” {(which appeared in the Zeitschrif fiir
Soziadfersehung in 1gyo bt has pever been repringed in English) similarly
make the transition from competitive to monopoly capitalism the sarting
proimt of an analvsis of National Socialist legal development. Kirchheimer,
however, applies this global thesis to a far broader range of specific legal
spheres than Mewmiann was ever able two achieve, He also shows s celevance
foran arca of the law that was of great significance for understanding Mazi
fow but of little interest to Neomann—criminal law, Kirchheimer chronicles
in great detail the manner in which the Mazis either abandon or transform
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traditional liberal democratic legal institutions so that they no longer per-
form prodective functons, In ther gquest o jettison “vacoous” formaliste
democratic law for the “material justice” of the nationalistic VelksgemetnseffT,
new and rather ominows possibalities for analogous legal reasoning are tol-
erated, traditional legal ideals ("where there s no law, there can be no
crime” ) are simply tossed 1o the wayside, amorphous staodarcds (“healthy
popular sentument”} proliferate, and other traditional categorics are ex-
panded and redefined in a manner giving judges and administrators far-
reaching discretionary powers. Whereas liberal criminal bw traditionally
had tried 1o make an ascertainment of visible features of an offence ceniral
to the criminal law, Nazi criminal lawyers downplay such relatively objective
factors in the crimimal tgal in favor of an emphasis oo te underclying “will”
or “innate character” of the criminal; Kirchheimer’s essays provide an ex-
cellent account of the development of these ideas within Mazi legal theory
and practice. Perhaps most dramatically, Nazi law undergoes “the disap-
pearance of 2 unified svstem of crmimal aw behind inmuemecable special
competences (departmentalization) ™ The growing indeterminacy of law
ot only Blues any meaningful distinction between adminisirative and jucdi-
cial decision making, but the Mazs sucrender of the most minimal ele-
ments of a liberal universalistic perspective, positing the basic equality of all
human beings, resulis in an unprecedented freriicalarion within the instito-
tional core of the legal order. Mew tvpes of courts [ Serdergericfde and Vodis
gevickde) and an arcay of novel administrative units (the 55, Maz Pany, Labor
Service) compete with the traditional cowrt system, and action undertaken
within their confines s often exempted from the scrotny of the traditional
courta This not only results in a curtailment of the traditional pudiciary’s
authority, but it subjects the populace a5 2 whole w unmediated forms of
political and social power o an extent impossible in liberal democracy
Somewhat paradoxically, Neumann argues in “The Change in the Func-
tion of Law in Modern Society” that the ongoing renaissance of moralistic
standards in contemporary law wndermemes modern laow's “ethical function,”
In a morally disenchanted world ®there can be no unanimity on whether
A EIVen Action, in 8 concrete case, s immioral or unreasonable, or whether
a certain punishment corresponds wooor rung counter o "healthy popular
sentiment.” "' and hence vague standards of this sort represent nothing but
a mask for arbitrary action. They may bave possessed moral substance when
natural-law-ideals remained defensible, but in contemporary sociery they
inevitably have heen robbed of such substance 32 Kirchheimer appears o
have something similar in mind when he unfavorably contrasts Nazism's fu-
sion of moraliny and legality wo liberalism’s "restriction of law o an ethical
minimum,” but the conclusion of “Criminal Law in National Socialist Ger-
many” appears (o leave open the possibility that a foluee legal order might
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be able tobring legality and morality into a more intimare relationship with-
out necessarily succumbing to the manifest ills that result from a subjec-
tion of b o crude antimodern moral cauegories ket undertaken by
the Nazis. In Nazism, “[t]he attempt of the legislator and of the judiciary
(o use the criminal baw w raise the moral standacds of the communiny
appears, when measured by the results achieved, as o remaliore excursion by
Sfascism into a field resevved for a better form of society” (emphasis added ) ** Here
Kirchheimer may intend more than the modest "ethical function” de-
scribed by Meumann, Reminiscent of the theorizing of many of his col-
leagues at the Institute for Social Research, Kirchheimer finds himself high-
lighting liberalism’s positive qualities o the face of Moz horrors. He sull
scems to hope that a future political and social order might be able to over-
come ane of the central components of modern liberal jurisprudence—
the view that mocalioy and legality need 1o be distinguished ™ Buot Kirch-
heimer—again, like his colleagues at the Institute—is able to sy little here
about the precise form that this supersession of liberal jurisprudence might
take.

The figure of Carl Schmitg continues to play a pivedal role in the writings
of the Frankfurt School jurists from this period. For Neumann and Kirch-
heimer this is justifed by the fact that increasingly the "legal theory and
legal practice of bourgeois society are, as Carl Schmitt put it, Siruations-
queisgrwdenz,” according wwhich, "law s a mere echnigue for the conguest
and maintenance of power.™" In other words, trends in contemporary cap-
italist sociery that suggest the ongoing replacement of a norme-guided svs
tem of liberal law by a discretionary, situational legal sysiem eorvesfond 1o
Carl Schmitt’s theoretical endorsement of 2 svsem of arbitrary bow based
on the exigencies of the “exception” and “individual situation.” Because
Schmitt's theory thus captures real and quite worrisome tendencies in cones
temporary law, the political battle against the decline of the rule of law
simultaneously needs o take the form of an intellectual assuole on Carl
Schmitt’s politdcal and legal theory.

Mothing better demonstrates this facet of Newmann's and Kirchheimer’s
agenda than the origing of "Sae Srrocture and Law in the Third Beich,”
which here appears for the first time in English. Smuggled into Germany in
tg35 inthe form of a pamphler written uoder the peewdonym of Hermann
Seitz, the essay seems tohave had two central purposes. Kirchheimer hoped
e awaken interest among the German people in the barbarities of the
emerging Mazi legal order (thus the essay's sarcastic and polemical style)
eved bring an awareness of these ills w criminologiss, like those attending
the Eleventh International Penal and Prison Congress in Berlinin 1g55. The
pamphler servedd a further purpose as well. As "Leader™ of the MNazi law pro-
fessors' guild and State Councillor for Prossia, Carl Schmitt belonged o the
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st influental circles of Mazt urists during thos penod, and BEirchheimer’s
brochure was cleverly structured so as o embarrass Schmicy s formar sug-
gested that it was volume twelve in a Nazi-inspired series on “the new con-
temporary German state” that Schming was editoe of, and s grle was more
thivm shghely simlar oo stody by Schouie that had recenty appeaced i the
same seriest Unsueprisingly, Schoin responded in Kind, The Dewteche fu-
riden Feiteng, which Schmiot edited, immediately published in is pages a
nasty response in which Kirchheimer was acoused of belonging o an “in
ternational clique” obsessed with misrepresenting Nazism's unambiguously
peaceful intentions ¥

TOWARD A CRITICAL DEMOCRATIC THEORY

The postwar writings of Frane Meumann and Ouo Birchheimer veveal a
degree of theoretical and political sobriety that some of their earlier con-
tributions lacked, The horeoes of Maziam wndeniably bad provided an im-
mediate incentive even for the marxist-oriented Neumann and Kirchheimer
o reconsider the sams of key liberal legal and political categories. In the
aftermath of the defeat of Magism, Neumann and Eirchheimer sysfematically
inbegrate the concerns of polioeal Bberalism mio their imcreasingly eclecte
political and legal theorizing. Commentators have rightly associaved Neu-
mann and Kirchheimer with a rich traditon {which commenced with Lu-
kacs's classic Mistory and Class Consciousness) thar atempied syotheses of
Marx and Weber. One qualification of this categorization is probably in
order here: Meumann’s and Kirchheimer's pre-igao writings surely tend
voward the marxist end of this spectrum, whereas their subsequent coniri-
butions suggest at least a gradual movement toward its Weberian side. How-
ever one chiooses o evaluate the mograton of therr theory from thie world
of Frankfurt School neo-Marxism o somewhere “between Marxism and lib
eral democracy,™?* there is no doubt that the postwar writings of Neumann
and Kirchheimer continue o pose gquestions of surprising celevanoe for
contemporary intellectual and political disputes.

Mot only do the Frankfurt School jurises distance themselves from some
features of classical Marxism but they also offer a muore modest assessment
of the tasks of the rule of law in modern democratic societies. Although re-
maining adamant defenders of the ideal of the rule of law, they now scem
tox dowbe that it alone s capable of preserving the relatively extensive degree
of freedom that many classical liberal jurists believed possible. Yet in con-
trast i those whao setze wpon the lmas of the role of bowoon ocder o belioele
its achicvements, the Frankfun School writers instead focus their efforts in
many of ther weitings from this pernod on the problem of spidementing
an analysis of the rule of law with an adequate understanding of the work-
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mngs of democratie politics® This, they seem e believe, noghit allow ws o
begin o compensate for some of the limitations inherent in legal protec-
LIONE IN COnLEMporary seciety.

Meumann's 1053 “The Concept of Political Freedom,” which can be
read as a democratic antipode to Carl Schmitt's protofascistic The Conce pf of
the Political ™ iz crucial for grasping the intellecoual contours of this incel-
lectual sea change. Although his previous writings had pointed to the out-
lines of the problem, Neumann now openly concedes that the traditional
demand for cogent, general legal rules necessarnily has limited applicabil-
ity i the contemporary workd, where there s a clear necessity for subsian-
tral stave activiey 1o social and economec affars, In contrast o free-market
critics of oralivarianism like Friedrich Hayek, Meumann does ool helieve
that a retwrn o lnssee-faive capatalism constituies 3 reasonable response o
Magizm and s legal il in contemporary organized capitalism, Newmann
argues, freesmarket thinking constitutes nothing but an ideological mask
for the most powerful, entrenched economic imterests, At the sume tme,
Meumann is forced wo admit that increased state intervention raises difficult
questions for defenders of the rule of Taws as democeacy = forced o regu-
late “power concentrations” in the interest of the public good, the rule of
w15 imevitably replaced “by clandestine individueal messures,” Comples
slate activity requires equally complex forms of nonwraditional law, Mo-
popoly capitalizm may sull Lie ar the voot of the problem, b there is no
guarantee that democratic socialism can automatically resolve the basic di-
lemma at hand—even if, as Neumann writes in “Labor Law in Modern So-
cicty,” "socialization solves many problems.™ Neumann then wries 1o skire
the potentally deeacy imphicavons of this concession by insisting that le-
gal freedom should be seen a3 consttuting only one part of a broader ser
of elements that go into the makeup of polivcal freedom, Even of legal se-
curity 15 irresistibly undermined to some extent in contemporary socicty,
democracy can sl hope © realize "cognitive freedom,” which in MNeu-
mann’s view helps provide us with intellectual mastery over natural and his-
torical processes as well as “volitional freedom,” which allows active partici-
pation i the decision-making process, Leged raticality may have 1o remain
incomplete in modern society, but & broader democratie svstem that strives
For a vrtivnad spsters of self-prosrnmend may be able o compensate for some of
the ills stemming from this loss,

At the analviical level, Mewmann thus clearly believes thar the deepen-
ing of democracy can help make up fora decline in legal security, But he
remaing unsure abowt the actual instiouconal strvcture chat democeatic re-
forms should take. As a result, Neumann's “The Concept of Political Free-
dom” leaves the reader with a sevies of questions that remain unanswered
cven today, The most important of these is: can we be so sure that new



I8 IS TROINLTIN

forms of interest-based corporatisn representation, like those thar have be-
come widespread i the welfare state, contribute o the responsiveness and
openness of the democratic process? As Neumann points oul, such reforms
often have resulted in situations where povernmental bodies have smply
been capiured by narrow interest groups. At other times they kave robhed
political movements of their independence and helped transform them
inta little more than stultified bureaseratic structures, Neamann had ear-
lier argued that the Weimar labor movement had succumbed 1o this fate.
What protections are there against such dangers wday? Further, the in-
stitutionalization of social rights does not provide an easy answer o the
eolgmas of contemporacy democracy, Mewmann does pot share Schmi’s
suggestion in Legality and Legitimacy that such rights inevitably undermine
liberal demooracy; at the same tme, e s morve skeptical abowt demands for
legally based social vights than eicher he or Kirchbeimer had been in some
of their Weimar-era essavs Meumann now openly concedes that “ic is ex-
tremely doubiful whether it is wise o designate as civil righis positive de-
mands upon the state.” Such demands risk overburdening governmental au-
thorities, and they serve only social utiliny and thus do nor constime "the
wvery essence of a democratic political sysem.” In the process, their insi-
tuticnalization inadvertently might lead o a degradation of clasical civil
liberties, which government is more likely to be able w protect effectvely.,
Towr ooften their defenders igoore such potenoal perils, ® At some Junctures
"The Concept of Political Freedom” seems (o endorse a traditional maode]
of parliamentary democracy in which a conventional bureavcratic appa-
ratus would be responsible o clecied legislawors outfitted with the sk of
owerseeing administrative activities, But Neomann hesitates before openly
codorsing a model along these lines: he is well aware of the fact that legisla-
tive authority bas disintegeated substanually in many contemporary liberal
democracies, and he seems o believe that the possibilities for reversing
them of ten appear quite limited,

Although concerned with a distinet ser of ssues of immediate concern,
Kirchheimer's “The fechissant as Magic Wall” echoes many of the basic
themes of Neumann's Anal essavs from the early 19508, Kirchheimer is re-
luctant to concede that complex welfare state—tvpe regulatory activities
inevitably necessitate the demise of the rule of law. He writes thar "icis no
intelligible why social security rules cannot be as carefully framed, and
the community burdens as well caleulared, as rules concerning damage
claims,** and he struggles o offer a response to free-market critics of
welfare state baw like Friedrich Hayek and Brune Leoni™ Beaders should
pay special attention to this facet of Kirchheimer's essay: in 1966, such
frecomacket arguments appeared o Kirchbeimer w be [iele more than
“rearguard skirmishes,” but in recent vears they have gained a substantial
number of followers, Rirchheimer worries that the mere avatlabalicy of pos-
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sibilitics for legal redress cannot alone guarantee a humane peolitical order;
in Newmann's terms, guaraniees of legal sec urity fail to exhaust the agenda
of polivical freedem. To make his point, Kirchheimer recounts the sad story
of postwar Germany’s failure 1o prosecute Nazi war criminals Despite a e
verse of juridical and bureaucratic remedies available for the prasecution
of former Nazis, legal action wasundertaken against them anlyan occasion,
and judicial, administrative, and elecred officials were far oo rezady sim-
ply 1o ignore the fact that legal remedies were rarely explonted, For Kirch

heimer, “this whole episode shows that the Rechtsetant concepl can be hon-
ared by scrupulous observation of all prescribed forms and procecdings
while its spirit is constanily violated."™ Although “The Rechtenua as Magic
Wall™ says little about how we might successfully overcome this problem,
kirchheimer clearly believes that political freedom in CONLEMPOTATY SOCIEy
rightfully consists of more than the existence of a potporrt of possibilities
for legal appeal or even a mass of judges and adminisirators given the joh
of looking afier them. Elsewhere, he at least hints at an answer 1o this rjunes-
tion that is not altagether unlike Neumann's: political apathy stems from a
“miissing link between high-level decision and individual fau:j“-‘"" Maoreover,

while the rechnical and, though o a somewhat smaller degree, the social
forms of human existence in the West have undergons immense changes in
the lasr half-cenmiy, owr political arsenal has been refurhished mainly with
new dimensions and techniques of domination and manipaelaion reiher than

with—whar is admitredly move diffeculi—new means of partcipaton. . .. Fo-
litical innovations that conld remedy this imhalance have been mare every

whiere ™

An adequate response tw the lmited nature of legal security in our epoch
seems Lo require an expansion of democratic politics and new possibilities
for participation and pelitical selfssducaton, The matoee of the institutional
inpovations required in order wo bring about this change, however, remain
murky,

Like so meany others addressed by Neumann and Kirchheimer, this prob-
lem remains surprisingly conemporary, OF course, Neumann and Kirche-
heimer fail 1w provide a complete answer 1o il—ar (o many of a host of re-
lated questions posed by their work, Yet they formulate many of the most
impeortant questions within contemporary political and legal thought with
refreshing clarity, Ultimarely, it is this feature of theirr work that makes it so
relevant even roday.
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Perels, ed., Reckt, Demodratie, wed Kapitalfisms, Akhualitat und Problewe der Theorie
Frang L Mewmanos (Baden-Baden: Nomos, 19841 Rainer Erd, ed,, Resdgoatiog wmd
Heform, Gosprdche dider Frawz L Newmann [Frankfure: Subckamp, 1985). In English see
William E. Scheverman Bemese Ui Nemw eoad Dhe Eecepiinn; The Frenbfust Sohosd and

/ the Rule of Law (Cambridge: MIT Press, toogh; H Stuart Hughes, *Frang Mewmann:

Bevween Marsibm and Liberal Democracy,” . The Fnteleorual Migration: Evope and
America, rozo-igian, el Donald Fleming and Bernard Bailyn (Cambridge: Harvard
University Fress, 1gbg). Jirgen Habermass recent coniributions o kygal theory
parallel ar least some of the themes of his predecessors an the Institoe for Social
Research., See Habermas, Setroern Faces and Novees: A Demeocradie T]'In':-l_‘_f .'J_-,"l'.l'u' FRule |'!|Ir
Len (Cambridge: MIT Press, 1vgoi). For a discussion of the relationship between
Mevnmann and Habermas, my “Menmann v. Habermas: The Frankfurt School and
the Bule of Law,” Praxi fetermational 15 (1gns): fo-67,

4 For diseusions of the role of Neumann and Kirchheimer in Frankfurt critical
theory see Martin Jay, Thelialstical fmaginadion { Boston: Livde, Brown & Co., 1973],
esp. ch. 5; Rolf Wiggershaus, The Fronbfunt School. fis History, Theovies, and Political
Sagid fiewnee (Cambridges MIT Press, 1904), esp. ch. g Willlam E Schewerman, fe
e thee Nerm aud (e Exogption: The Frankfiert School and the Rule of Lo (Cambridge:
MIT Press, Logg). pp. b40-164. )

5. |oseph Bendersky, Canl Schmilt: Theordst for the feich (Princeton: Princeton Un-
versity Press, 185 George Schwah, The Challenge of the Excepbivn: An Padraduction o
the v of Carl Schmitt (New York: Greenwood, 108q). In a series of thoughtful es-
says, Richard Wolin has criticized much of the ongeang Schimitt renaissance in Nosth
America: "Carl Schmitt—The Conservative Revolwionary: Habitus and Aesthetics
of Horror," Pelitical Theory 20, noe % (1go2): 424-447, and "Carl Schmite, Political
Existentialisim, and the Total State” Thaory and Socery 1o, o004 (090000 580-416. 1
should add that scholarship on Schmitt fand Weimar political thought in general)
has improved drmaticlly in vecent vears: scholars like David Dyzenhaus, Renato
Crisi, Paul Caldwell, Stanley L, Paulson, and John McCormick are in the process of
revolutionizing cur understanding of Weimar political and legal thought.

O, Schmit was Rirchheimers doctoral dissertarion advisor, and many of Rirch-
heimer's earliest eszavs clearly were influenced by Schmit, Meumann's early work
wad dlso influenced, although far more modesdy, by Schimio, See Scheuerman, e
tnveen Jhe Norm and r.l'u'.l".'m'.pf.i.ur:. PP :3—53,; ancl, s well, the IS h:.' Ellen anm-.d:.',
Marvin Jay, Ulrich Preuls, and Alfons Sollner in T, noo 70 (Spring 19871,

7. Garl Schmite, The Concefa of the Political, trans. George Srhwab (New Bruns-
wick, M.[.: Rutgers, 1g96), p. 67,

B Mariin Jay has suggested o me that it was weoe the belief in an unregulaied,
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irravional soversign will that constibwied the core of fascist bw than the indaterminacy
of law per e, Jay's poinn 8 well aken Bur Schimin and many fascis legal scholars saw
thesse two Facers of fascist law as inedncabdy linked: in itheir view, vague legal standards
permitted the greatest possible leeway for acts of unregulated, irrational sovereigniy.
In contrast, determineie liberal Low shackled the m'.l'rn-.i.gn will in a manner incom
partible with the unlimived "power decisions” romanticized by fascim thoughe The
key iext here is Carl Schmiti, Llber die drei Arten des reckirnurrenschaftlichen embkens
(Hamburg: Hanseavsche Verlagsansial, 1g34), where Schimitt argues for a reval-
PR R AR 1] ::-:I':mn::-rphm:ls 'Ir;g:] stancls (for ::-:H.mp]r. ‘gl::q::q:l fasth™) in order o hrlp
bring about thorough MNazi dominavion of the legal sysvern. Schmi alse authored
innumerable short polemical preces during this peciod. Especially revealing are “MNa-
tionalsomalismus und Rechissiant,” firiricohe Wockeneaohonft G, nos, 12=19 (March
24,50, 1054 ), and “Navonalorialisusches Rechisdenken,” Deutscher Recki 4, no. 1o
(May 25, 1954). There is & massive literature in German on Schmic's relationship
i Mazt lawe. A helpful wtrodoction s provided by Bernd Bithers, Entartes Rechi,
Rechisleheen wivd Kroogusintem i Dattes Beich (Munich: © H Beck, 1985)

. Foran argument along these lines mspared by Meumann and Kirchheimer see
Ingehborg Mans, Sackiabeniie wod pofitische Theode o Sdwstnekapitafiomus (Munich:
Wilhelm Fink, 1086). On the alleged digsintegration of classical law in che Unived
Stanes see Theosdore Lowa, The Bnd n_-,".l'.i.".m'rl:!r'.l:m {Mew York: Norion, 1570 0- For the
free-market liberal view of these trends see Friedrich Havek, Loy, Literly, and Legis-
datiem, wols, 1=5 {London: Rowdledge & Kegan, 1076,

1, This wolume, p. g1,

11, Franz L. Neumann, Bebesnth; The Struciuse aed Practice of Nadiad Socialism
(Mew York: Harper & Row, 1440,

12, This volume, P4t

14, Dam following the transdation provaded 1o Howard L. MeBain and Lindsay
Rogers, The New Constitutions of Fwope (New York: Doubleday, 1gag), At times | have
aleered 1w when [fel that ths was necessay, On the Wermnar Constitution see Her-
miann Fotthoff, “Das Weimarer Verfasungswerk und die dewische Linke,” Anchin fior
Semlpeschichis 12 {1g7e).

14, Onio Kirchheimer orginally belonged o this group of critics. Ses “Wei-
mar—and What Then?™ in Pefities, Lo, aed Sockd Chaaipe: Seleeitad K of Chido Kteh-
Dwdmer; ed. Frederic & Burin and Kur Shell (New York: Columbia Universiiy Press,
LoBgl. pp. 35-74-

1. For an overview of the recent Ceerman debaie on these issues see Bernd
Cuggenberger and Tine Stein, ed, Dw Verfiouagadivhsio fm fofre der deureoken
Fehet { Munich: Carl Hanser Verlag, vggu).

16, See 5, L. Elkin and K. E. Soluan, eds., A N Conaifuntiomndimn: Dedgnog Poli-
1cad festiiuddons __ﬁ:-l'.-:l. (it .‘n'm'iﬁ} l:{'.hir..'lgu: l]:rl.'imrxil::.' af [ZJ'Li.-l:gvl:n, 1o s Llrich K.
Preuly, ed., Sww Sl der Veghiasaig (Frankfur: Fischer, tgog).

17, These essons have also been very wfluental in lef-wing jurisprudence in the
Federal Republic of Germany, Ulrich Freull, for example, relied on Kirchheimer's
accouni here in order o provide a cnitieal analvsas of the practices of the German
Comstnutional Coure Ulrich Preuf, Legaftdl wnd Pluralivmus. Oeitvigecum Verfsswngs-
vecht der Bunderenodih Dentsehlond (Frankfure Subrkamp, 1g973).
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1B, Ar times, Weher Ve his fumious account of the thres basac iypes 1:|:I']=gili.-
macy—riradivional charismartke, and legal-ratonal—an evolutbomary gloss: begal ra-
ticmality was seen as constituting the most advanced form of leginmacy. Kirchheimer
bawilds vpon this evolutionary strand in Weber's thought in order w discredin cradi-
tinn aned charismia-based .'||'|]'.r..'|'|s [15] ]:E'ili.man:r' im Weimar's final FEITE Max Weber,
Lemomy and Seciety (Berkeley: Unversity of California, 1o7g), pp. 212-200

L. Kirchheimer notes that the concept of legality emerged out of a "ratonal-
fzation” of the right 1w resismance. Because he emphasizes the democracic features of
rational legal authoriy, Kirchheimer seems o beleve that his reliance on this aspect
of Weber's theory does not require him o subscribe 10 Weber's own rather prob-
lemaric bramd of salue-relativism, Thi becomes even more clear in “Remarks on
Car] Schmiri's Legality and Legitimacy,” where Kirchheimer provides a nommarive
pustification for democracy and also argues thar both parliamencary and direct-
democratie, plebiscitary forms of decision nmking represent forng of demaeralic fe-
gty This is a crucial poine Schomie and his defenders have repeavedly claimed
ihat arguments like those developed by Rarchheimer here were morally nihilisiic
and thus incapable of proving a normative justification for democracy. To a grean ex-
teni, this s a myth. The Frankfur pu::n]i.li.n] thearist, Ingr.hn:rg Ylaus, has demon-
srated this guite effectvely: see Ingeborng Maus, Berpoficke Rechiabents und Fesokis-
miey, Lur sozialen Funktion wd abteetlmn Widkung der Thesede Canl Scheaits (Munich:
Wilhelm Funk, 1980); Ingeborg Maus, * 'Gesezbindung' der Justiz und der Suruk-
i der nationalsosialisischen Rechisnormen,” in Secht wnd fuaiz am Dritten feich
eil. Ralf Dreier and Waolfgang Seller (Frankfure Suhrkamp, 1g8g0.

2. Hans Baldy, *Ardcle 48 of the Weimar Consthiuten, I Hisworical and Poli-
ical Implications,” in Cerman Desiocrey aied the Ttk of Hitls; ed, Anthony Nicholls
and Evich Matthias { Londos: George Allen & Unwin, 1g71), pog3. For an excellen
survey of Weimar's demise and the debate on it seg Gowhard Jasper, fhie gpeachaitode
Zakmong, Wege zur Machtrgrelfung Hides, 1930-1834 (Frankfure: Subckamp, 1986).

2y For a Ane critical discussaon of this ArgUmEnt see Mantred Walther, “Hai
der juristische Positiviimus die deutschen Jursten im "Dritten Reich” wehrelos ge-
machur™ in et wad fuslic fm Thiiten Feack,'ed, Ralf Direier and Wolfgang Sellert, For
a shor, popular account of this debare see Ingo Miller, Habs's fisses: The Courts of
the Thewd Reich (Cambridge: Harvard University Press, 1agu .

zz. Ivis important o point ot that the Weimar Constioution providss no place
for & constitutional coun outhiied with the auihoriiy 1o determine the constit-
tonalny of parliamentary law, Welmar progressives like Newrmann and Eirchheimer
were skepiical of attempis to develop such a court in Weimar CGermany because they
feared, not ungustly, that i would serve as an additbonal politcal insurament for
antidemocratic elites i the judiciary.,

25. Schmitt places these procedures wnder the mubaic of parliamentary bpefig

24q. Carl Schogin, Legatieat wnd Legoimatdn { Munich: Duncker & Humbko, 152},
PE- 41, g8.

25. Schmitt, Legalindl wed Legneimitar, p. 8.

2h. Schmin, Lepelind wnd Legitemadt, p. g4

2. But this should mesuggest that either Kirchheimer or Mewmann had an al-
together uneritical actitude wweard the emergence of new constivuionally hased so-
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cial rights As we will see, thear postwar writings offer a refreshingly soher asessment
of social rights

ofd, Schmitt, cited in CHio Eirchheimer, “Onnstitutiona] Resction in L!_J__'q:e," in his
Politivs, Law, end Socinl Change, p. 78,

2. Written under the guidance of Harold Laski and Karl Mannheun, it has re-
cently appeared under the dule The Bule of Lo Poditiead Theory aad the Lagnd System in
Nk Sociaty (Leamingon Spa; Berg, 1986].

g Tho volume, p. vof.

30, See Marthias Rueie’s foreword, * Post-Weimar Legal Theory in Exile,” ioNen
mann, Ths Hule of Lony The limiations of Neomann's Marxism are most evidem
in his Hebemoth, However |1r|h'r.:rF1:|I in ciher TESQECEE, Menmann's marsist anlysis of
German fascism leaves lintde room for an analysis of Nazism & a mass-based popular
moverment, or for an account of Mawiantisemitism that adequately ackoowledges 13
central role. For Mewmann, Nazism s primarily a countersealutiongry movement in
the inerests of German monopoly capiial and directed agains the German working
class this hasc pm.'il:'in:n. TRIVET SEEMS 10 pr:rm'il him 1o grasp the relatively auion
omious dynambes of Nazlh ant-Semiviam. For a discussion of this issue see Mardn Jay,
“The Jews and the Frankfun School: Critical Theory's Analysis of Anti-Semitism,” in
his Permarend Exiles Exiag on the Tadstletuad Migranm foan Germany (o dwmerica [New
York: Columbia University Press, 1986,

g2, Maws, Rechinheorte wnd politisehe Theorss im mowsmvkafaialismes, Lowd, End of
Lileatizn;, Diever Grimm, D Sukinf dee Vofassweg (Frankiure Suhrkamp, 1gga),
P 159175,

3%, For example, a law seiing the length of the working day at wen howrs for
s firma and eight hours for others contradios the principle of the equalicy of
competitors essential o clsical capitalism

% This volume, p. 1206,

%5 Weber, Evmomy ond Sociey, pp. BBo-Bo . Radseal purises today often oy to ad-
duce evidence for the purporiedly indeterminaie character of the rule of law by fo-
rusing on such open-ended legal clhuses. Saanley Fish, for example, focuses on the
clause “wsage of wade” i order to anack liberal legal ideas; see Stankey Fish, Thees
Mo Suoh '.I".l'lr'Jl._g' Az Pive .H'lrmrk and Iy a Caood '.|".|'|i.||§; Tho {Mew York: Oxford l]niv:rrh:.‘,
1a04), ppe 143151, Lo, Bur Weber's argurment here already suggesis why this is a
lemst somewhat misleading: liberals themselves were wry concerned about such
standards, and they long fought o minimize their role in the legal order, To ke
them & prima focie evidence for the incoherence of the weal of the rule of law ob-
scures how i deferdders (inchuding Montesquiew, Locke, Becoaria, Roussean, Kant,
Hegel, and Bentham) emphasized the pecessty of codifyimg the legal order in as
clear and concise & manner as possible

sh. Meumann, HSekewesth, pp. 445447

97, Meumann, Hetemott, p. 227,

F8. This volume, p. 118,

5. This volune, pp. 178-170.

4. Much ofthis accounto{ Nazl law has ingpired subzequent scholarship in Ger-
many. see Dreier and Sellert, feche aed fustiz im Daitten Beck'; Hubert Roitleathner,
ed., Revks, Rechisphibosophie wad Natboalsmiolivwus (Wieshaden: Franz Sveiner, 198,
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Ernst-Wolfgang Backenforde, ed., Staabsechi wid Staoatsrechislelive fm Twitten Reick
(Heldelberg: C F Miller Juristscher Verlag, 1983); Bemmard Diestelkamp and
Michael Suolleis, eds fustizalltog im Dvitem Hech (Frankfurc Fischer, 19881, The
English-language litevature on Maz kaw remaims paluy, but Ernse Fraenkel's chasic
study remains reliable: The Duad State (Chicago: University of Chicago, 1gaL].

41, Thiswlume, p. 107,

42 Frame MNeumann, “Matural Law,” in Frane Neumann, The Demoormtes and
Awtkortiariom Sate [Mew York: The Free Press, 1057).

4%. This volume, p. 186,

44 Recall Adorno's rather defensive porwayal of the anistc achievements of
classic modecnity, as well as the reservations expressed in bo famous quarcel with
Walter Benjamin abow a politicization of aesthetic experience,

In convem porary jurBpradence, Ronald Dworkin has argued thar che border be-
tween the spheres of legality and morality nesds 1o be mads much more permeakble
than traditioaal kberalism permits Dworkin, in tuen, 8 buldiog on the arguments
af natural bw theorisis ke Lon Fuller who aacked legal positivisis (inclhocding
Dwworkin's cwn favorite target, H. L. Harg) in the "pos and "Gos, s these debaies, dif
fering imerpretations of the WNazi kegal experience played a crucial role. Aniposi-
uwists like Fuller wried w make posiisism complicic in the MNazi disaseer; wnsor pris-
ingly, positivisis disputed this view, For an excellent recent account of the arigins of
this debate se2e Stanley L. Paulson, “Lon L. Fuller, Gusiay Eadbrwech, and the *Posi
tivist” Theses,” Law end Philoso iy 1 {10040 519-534

45. Meumann, e Rals of e, po b, Neumann's concerns here aboun Schmb's
vadically decisioniste comeeprion of law—iuhar is, the idea tha law ar s base @5 noch-
img b an expression of arbivrary power—are again quie relevant in light of recent
delxates within |'|n]i||i|n:-|.l il l-legrll IZ'M-::::-:r:.'. I st prm'verru:i'.rz TECETIL esmy, Sanley Fish
has gone so far as o eritcize contemporary Critical Legal Studses for ns inade-
quitiely radical intelleciual aspirations. Fish believes that CLS authors are right io
focus on the unavoidable indeterminacy of all legal experience. In his view, however,
ton many CLS authors implicitdy accep liberal legal ideals by sesing law's ad hoc
characier as consinuting a failing or weakness, For Fish, law's willful or ad hoc core
is nost 1o be lameneed or regrened. Rather, itshould be seen as essential w the work-
s o law aned, ot seems, something that we might even celebrate. In demanding
thai we valorize law's [:'I'Irgu-:l:lfl reats in pure acis of will, Fish J'x:ﬂilli.-e:.n il times he-
comes disturbingly reminiscent of Schmin’s declslonizm. OF course, Fish offers no
dascussion of the potental dangers of this wype of position . his analysis: he seems
unineerested in anvihing as mundane as che hiswory of fascis law or, for thar maer,
the ongning disintegration of formal Loy amd the possible threais it pnses for the
weak and socially oppressed,. Fish, Thees Mo Such Thiig as Free Spesck, pp. 141-170.
Fish's valorization of law's inherenily arhitmary, willful paiure is increasingly com
mon among authors influsneed by French poststrocouralisme For a powerful analy-
six of these trends see E'i-r::r']z Benhabiby, D MCTRACY and Difterence: Reflections on
the Metapolivics of Lyovard and Derrbda,” The ferned of Politieel Mialsophy 2, mo. 1
(Lol 1-24.

46, Carl Schmic, Seabsgefge wad Susnmmanbvuch der sosite Beiotes (Hamburg:
Hanseatische Verlagzanstalt, 1g54).
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47 dhewtsche furisten-Eeung o (Geprember 15, 109500 Loy, Fora full acoount of
this moment in the hisiory of the early Frankfumn 5chool ses Wolfgang Luthardt,
“Einleitung o Ouwo Kirchheimes, Slacisgefze wnd Recht der Dritten Feichs,” Enitische
Jusiiz g {1976,

48, Hughes, "Frame Neumann.”

49. For Ouo Kirchheimer this task is primarily empicical. Much of his posowar
writing is dewoved wooan analysis of the oo of a purpored “decline of polivical op-
position”—in ather words, a free-wheeling public space—in welfare siae capitaliss
democracies. Many of these exays have been collected n Rischheimes, Pobitics, Lin,
iz Soedal Chaage,

5. This becomes most clear in the esay's concluding paragraphs, where the
“integrative” elemeni of fascism is identified with “the existence of an enemy whom
ong must be willing 1o exierminaie physically.” This integratve element is con-
trastecl with democracy’s ]'.re:.l'ililn:-l.l freedom, which s the nhjr.rl nf MNewmann's p'irnr..

51, ¥Friedrich Hayek, The Roed to Serfdon (Chicago: University of Chicago, 194.41.
[ shioueled aded thar Fayek bormowss from Schmitt both in this text and in iy ol hers
See my “The Unholy Alliance of Carl Schmin and Friedrich Hayek,” Conspliefions
An fnternational fournal of Critical and Democratic Thenry 4 (1gg6), as well s Renaio
Crisis exiremely thoughiful “Havek and Schmin on the Rule of Law,” Canadiene
Jourred of Foliticad Sefenee 17, 0o, 5 {1g84): 521-556.

nz. This volume, p, 292

54 Meumann's podtwar eratique of social vights probably focuses less on bmis
posed o their instiitionalization by specifically sromemic faciors (for example, the
posiability that a “right tw work” ey be unachievable moa capataliss market econ-
nmy) ihan on S died rIn:r:_gru fi Er-g.'l.f .liﬂ'l.l:lﬂ:f M‘ i infh1i:mr:.'\'irw o civil lih-
erties may lead us w obscure vital diffevences between rights that can be effecuvely
prodecied by iraditional judicial devices and those which cannaot, For a oritical dis
cudsion of the “right w work” from a polieal perspective not unlike the elder MNeu-
mann's seg Jon Elsier, “Is There (or Should There Be) a Right o Work,”™ in D
roey g th Welfare Stade, ed. Amy Guomsann (Princevon: Princeron Unbversicy, 1938].

54 This volume, P 247

55 Havek, Law, Lepidation, and Liberty, and The Fovd to Serfdom.

5. This volume, p. 254

5%. Ono Kirchheimer, “Private Man and Society,” i Politics, Lo, and Social
Change, po e,

58, Oneo Kirchheimer, “Germany Democracy o the 1g508.” in Weeld Pafities 15
(b h: 2his,



PART 1

The Destruction of Weimar
Democracy and the Debate on
Legality and Legitimacy



ONE

The Dcca}f of German Dcmncrac}f

Franz L. Neumann

Crermany was never a united nation—and pever a democracy. She was al-
wavs divided. Pierre Vienot, in his famous book, Facertitades Allemandes, has
described it in an illuminating way:

Besides the Germany of Posdam and the Germany of Weimar there ex-
i3 an industrial and an agraran Germany, a proletarian Germany and a
Crermany of the propertied clases, a Catholic and a Lutheran Germany, a
Crermany of the federal states and a Germany of the Reich, & Germany of
vouth and one of old age. There is above all a democratic and an ani-
demceratic Germany, This division began in the Reformation, which was
never completed either in regacd o space or in regard o iz fundamental
conception. The Reformation did not emancipate the German people, but
converted Germany from a community of slaves of the Church o a com-
munity of slaves of the prince, It is true “that the absolute state was the child
andl the heir of the Reformation™ and that “diviee vigho ... was a defensive
weapon against militant Catholicism,™! But in all other countries absolutism
ereated a united state. Mot 20 in Germany. Inall other couniries the wdeas
of popular sovereigney and of the consent of the people were emerging. Mot
soin Grermany. AL oo time had Germany a liberal middle class, Very early
the bourgeoisic made s peace with the monarchy and the nobility. The no-
hality retained control of home and foreign polices aod of the active army,
the bourgeoisie furnished the reserve of officers and retained libery oo
carn money, Freedom was betraved for money,

Al no time has Germany fought for the ideas of libernty and democracy.
Ulndversal suffrage came from above withowt fighting, Democracy arose out
of the breakdown of the monarchy in 1g18.

Editors Mote: Originally appeared in The Political Quorterdy 4, mo. 1 {1959,
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The predominant philosophy of Germany was that of German idealism,
Meanwhile, the stave availed iself of Hegel's pholosophy and the bourgem-
sie found its justification in Kant. Indeed, it was the easiest thing in the
world o abuse that pholosophy which, on the one hand, scquiesed i tean-
seendental ideas that could be translaved into whatever concrete demands
mught be desired and which, on the other hand, declaced that only propety
and] education were the bases for exercising political rights whilst condemn-
ing the right of resistance and revoluoon,

The thesis of this article is that the Wational Socialist revelution is a coun-
terrevolution of monopelized industry and thie big andowners agamst de
mocracy and social progress, that this revolution was only successful be-
cause the structure and practice of the Weimar Consotuton facbitaced i,
that the revolution was lacgely due w the creation of an antistate which
the democraue state tolerated though it was born o destroy democracy,
that the Social Democratic Party amd the German free trade unions which
were thie sole defenders of parbamentary democracy were oo weak to fght
against Mational Socialism, thar their weakness was due hoth o fae andd

guilt.

[. THE BOMINANT IDEAS OF THE
WEIMAR CONSTITUTIOMN

The so-called revolution of Movember 1g18 was no real revolution buar only
the collapse of the monarchy, of the personal dictatorship of General Lu-
dendorff, and of all those forces that suppored the Prosian monarchy, B
at the very moment when those forces broke down the process of restora-
o beegan,

Immediately after the revolution, an agreement was reached between
Creneral Wilkielm Grdoer and Friedreich Eherr, the Socialise leader and laver
president of the Reich, with the ohject of suppressing Communism and safe-
guarding the Consututional Assembly, General Groener himeself, when giv
ing evidence in a law case brought by the editor of a socialist paper against
Professor Cossmann, admitted this fact aned alsa the fact thar a direct tele-
phone line existed between him and Ebert? Leaving aside the question
whicther this agreement was necessary or not, whether iowas good or bad, 1t
WS L any case more mportant than any ater decision i the making of the
Eepublic. It anticipated the sectlement of this mapor issoe whether Ger-
many should become a sodialist and democratic republic. It was unthink-
able that & republic puaranteed by a nolicary caste would be willing o com-
plv with socalist and democratic demands, It was inconceivable that a
socialist demoeracy could be erected with the help of an army composed of
the rempants of the old military caste and the corps of volunteers who were
domunated by reacuonary and pationalist ideas,

THE DECAY OF GEEMAN DEMOCREACY ir

The second decisive step in the making of the Republic was the agree-
ment between the rade unions and the big emplovers’ organizations in Mo-
vember pgi s, the Stnnes-Legien covenant, By this agreement the employ-
ers granted equality of status w the wade unions i the regulation of wages
and labor conditions, So far as the tade wmeons were satsfied by mere
equality, they renounced their claim o unlimiced dominion of the working
clas; that is to say, they renounced socialism,

The thard fatal decision was the acceptance of the Treary of Versailles, It
is probable that acceptance was a necessicy, but the political consequences
iy Germany were disasirous. Though the Social Democras were responsi-
ble neither for the war nor for the defeat, and though the minority in the
Constitutional Assembly which rejected the Treaty ackonowledged the sin-
cerity of the motives of the majoricy in the Assembly, there was no doubt that
the Social Democrane Party was compelled o assome responsibalicy for the
peace reaty and is resules,

In common with many continental consttutions the German Constitu-
oy of 1gug was divided into two parts, the first dealing with the organiza-
ten of thie Reich, the second with the consttutional rights of cthe individual
i regard o the purposes of the state. Germany had become a democracy
on the basis of freedom and equaliny with wdentey of rulers and ruled, Every
kind of ranscendental justification of government was abolished; the just-
Feation was only an mmanent one, The functions of the state were divided
it legislation, adminisiraton, and justice, and following Montesquiew,
the Weimar Constitution “emphasized legislation as the main mechanism
of social change.™ According w the intention of the Constication, political
power should have been concentrated exclusively in Parliament. It had the
monepoly of legislation. The referendum and the initgative were of oo im-
portance, The Upper House {Reichsrat) was not a second chamber, for it
haed no right of veto, though it was able o hamper legslaton,

The cabinect was a kind of parliamentary committee, responsible to Par-
lamient, Thes, Parliament was the central admomstraove aothoriey as well,
Through the medivm of ministerial responsibility itwas able o control all
aspects of the Reh governmient, And the same was troe in the separcate
states of the federation. Only the administration of justice was cutside the
soope of Parliament and was exercised by independent judges sulgect o the
law alome.

The pro®dem i every industrial democracy with a strong and developed
labor movement is how o anchor Parliament in the people. The problem
imevery state wherein thie stave has o deal with neacy all social and eco-
nomic affairs is how o cnable Parliament to perform its tasks,

There existed dif ferent powers for these purposes,

First of all there were the parties. German parties were—apart from one
urimiportant exception—hased on 2 twiabtaran phalosophy | Weltenschaungs
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FPavigien). They laid claim to the whole of the individual, They were totali-
tarian parties Litecally from the cradle o the grave the pary dominated the
life of its members. Organizations for children and youth, for spart and for
singing, for welfare work and for the care of the sick, for the provision of Ti-
erature and arts, for jurists, doctors, and teachers and—Iast, but not least—
private armies, were included in the sphere of pacy competence. In spite of
their enormous social importance, partics are not mentioned—or only
mentioned ina hole and corner way and negativelv—in the Constiturion
which otherwise deals with every body and every form of organization. The
political power of the parties was based upon the proportiional elecioral sys
tem, which on the one hand guaranteed each party mathematical equality
in Parliament and oo the other hand strengthened the influence of the bua-
reaucracy of the parties. This system of the domination of the party could
nol work well, hecavse in the Grat place toralivarian parcties do not suit par-
liamentary democracy and in the second place the radical wotalitarian par-
ties did not recognize the rules of the parliamentary game.

The Constitution tried to roeot parliamentarism and to relieve Parlia-
ment by means of selbgovernment, local as well as indusivial. Local self-
government m Germany is not the same thing & it & in England. For in
England "the truch is that there is oo antithesis between central and Local
government,”* though since the appearance of the Labour Farty in politics
somne conflicts have arisen between central and local government. In Ger-
many, municipal democracy could only support and relieve parliamentary
democracy if local government and Parliament pursued the same political
enids.

The German Constitution added o new form of selfgovernment to be
exercised by trade unions and the organizatons of the emplovers, Treade
umions are recognized in Article 165, They have the ask of cooperating in
the development of productive industry on an equal footing with the em-
plovers. The actual wording is "the organization of both sides and their
agreements are recognized.” By vinue of that constitutional maxim, the
uniong acguired the right of having representatives in a large number of
state organizations, The members of Iabor courts mcluded inoall three
imstances representatives of the trade unions and, of course, representa-
tives in equal numbers of the employers’ organizations. Delegates of the
tragle unions were appointed wo the social insurance boards, to the arbitra-
tion boards, o the Mational Coal and Potash Councils, 1o the National
Economic Council, ete. All those representatives were oot elected by the
working class, but delegated by the trade unions, so that it is permissible 1o
speak of & new form of democrey, 2 collectivist democracy, by mieans of
which political democracy was to be rooted in the masses of the people. This
collectivist democraey did oot ereate a corporative state as 0 did m Iealy, be-
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canse the whole of political power was concentrated in the Reichsiag, and
the trade unions were legally independent of the influence of the state. The
Mational Economic Council had oo partin legislation.

The second part of the Constitution contains the fundamental righes, It
defines the relations hetween state and subject and deals with the wasks of
the Keich.

What was the decive object of the Reich? A negative one, as we have al
ready seen: oo ward off bolshevism, To define s positive object is very diffi-
cult. Many authors, therefore, hold the German Constitution s be withiouwt
a main guiding principle.®

Four growups of constivational rights have 1o be distinguished: the righis
of personal freedom—freedom of dwelling and of person, of political free-
dom—freedom of speech and of assembly, of cipitalise freedom—freedom
of property, contract and trade, and of socialist freedom—all those rights that
guarantee the emancipation of the working class, The three first groups are
well known, They appear in nearly every modern constitution. Political free-
dom together with equality of rghts constitute democracy, for political free-
dom renders the creation of the will of the state possible. Without political
freedom there 15 oo democracy,

The fourth group, bowever, is a completely new one., Article 150 protects
frecdom of assoctation for economic purposes; Article 165 recognizes the
trade unions and their collective agreements, Article 165 gives the power o
socialize industries. Article 162 recognizes the constitutional obligation of
the state w provide social insurance of all kinds, erc. The difference in the
legal protection accorded to the fourth group, as compared with that of the
three other groups, is astonishing. Whereas the first three groups only re-
strict state action and do not curtail the acts of private individuals {(cxcept
in regard o freedom of speech in Article 118) the fourth group alsoapplies
e imdividual restrictions within the scope of private law, An agreement
whereby a worker agrees not w belong o any union s constitutionally null
and void. Another point: whereas the first three groups may be suspended
by an emergency decree of the president (Article g 8), the fourth group is
cxempt from emergency power. The fourth group was intended 1o create a
“soctal democracy” but oot g socialist democracy, that is to say, o democracy
based not only upon freedom of property but also upon economic fresdom
of the working class. A compromise hetween capitalism and socialism was
intended. The Constivution saw clearly that private propeny involves power,
power over men and over things, that the worker is separated from the
means of production, that he has only one means of production, his labor,
but that he can only wtilize his power o comunetion with this means of
production. Thus, private ownership has an attractive effect on him. He is
forced mite o chain of relations outside s sphere and muost enter inte
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contracts with his emplover who is his master. The German Constitution
created a body of rules dealing with divect intervention by the state or by or-
ganized socicty in the relations between master and servant 50 a8 10 make
the servant the real equal partoer of his master,

II. THE SOCIAL STRUCTURE OF THE
WEIMAR CONSTITUTION

This svstem somewhers between socialism and capialism could existonly as
long as no economic orisis intervened. During the boom vears 1924-1028
the development of the social services in Germany was enormous. “The
illusion of security” was a perfect one. The standard of living increased For
evervhody, even the unemployed,

Bur capitalism, the real owner of power in every nonsocialist stace, could
only make social concessions up to a certain point, o the point where profit
ceases. This limin being reached, capitalism will do everything o prevent
organized labor from securing control over the state and exercising power
in Favor of social progress. In regacd w Germany ic muost be added tha i
was not enough 1o stop social progress in order to make the state safe for
capitalism. A retrograde movement was necessary, and, in addition, all the
forces of the state had to be used to save capitalism. The total expenditure
on social services even in 1951 was as follows:

Social Insurance BEM g o o,oo0, o0
Unemployment insurance RM 2,318, 000,000
Vicrims of war BEM 1,500, 000, o090
Public relicts L3 et e e Ta e K T

Testal RAL 0,658 oo, oo
[ 4B, oo0, 000

Sate intervention in one form or the other is always necessary if free
competition no longer exises, if the economic doctrines of laissez faire have
been superseded by the structure of monopolization. Capitalism knew that
astate in the hands of 2 Soctalst government would aod must vse s power
b crembe o new distribution of wealth either by axes o by soctalizaton, Ir
knew “that the rise of 8 new class o politcal power s alwavs, sooner or laer,
synonvmous with a social revolution; and the essential characteristic of a so-
cial revolution is always the redistribation of economic power. Therefore,
the efforts of all reactionary partics were concentrated on one single point:
e destroy pacliamentary democracy, the consttutenal plaform for the
cmancipation of labor,

Andd they succeeded, They succeeded becavse the famework and the
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practice of the Constitution Facilitared it and becavse the Social Democratic
Party and the trade unions, the sole defenders of the Welmar system, were
wenkened,

After the election of Hindenburg the whole of the bourgeoisie inclad-
ing the Catholics adhered unanimously o the slogan “all powers w the
president”

It cannot be doubted that the Parliament and the parliamentary groups
are responsible for the decay of parliamentary democracy,

Parliament was never anxious to retain its authorioy Litdle by litle it Jost
power, authority, and dignit. It may be true that "it is not a paradox 1o
argue that a legislavve asembly s unfitbed by s very nature directly o leg-
islare.” It is rrie that in a stace that is no moce a liberal one but one which
interferes with nearly all aspects of human life, Parliament is unfitted to per-
form itz legislative tasks Bur if that is so, Parliament bas a doy o create
other organs of legislation and to be satisfied with discussing the main prin-
ciples of home and foreign politics. Buot it means the destroction of the
sovereigney of Parlament of dozens of private and public organizations de-
prive it of legislatve power while it stll pretends w be the real soversign.
Since 192y, the German Parliament has more than onee given emergency
powers o the cabinet (Evmdehtipungspeieize). A large number of very impor-
tant statutes are the creatures not of the Reichstag but of the ministers. In
addition w that, Parliament was satished with laving down general princi-
ples and leaving their application o the ministers [ Blesdetigesze) so that
parclimientary legislavon veryof ten consisted of two or three sectons while
the very important bylaws for the introduction of the acts ssued by the
muinstries hiad hundreds of clavses In the end, from g0 onward, parlia-
mentary legislation was replaced by that of the president (Article 48). Ac-
cording v the original meaning of the Consttution, the president had
no emergency power of legislation. He was only entitled 1o execute in-
dividual administratve acts in defence of public security and order, His
power was only a military and police power, But in Sepiember 1930 he be-
came the real and sole legislator, These three facts destroyed the authority
of Parliament.

The same development placed the bureaucracy in power, especially the
ministerial bureancracy. In Germany, it is ool true thar the main object of
the officials in the ministries 15 “wo save their chief from disaster. ™ Gustav
Radbruch, profesor of the philosophy of law and former socialise Ministier
for Justice has stated: “Ministers come and go but under-secretaries of state
alwavs remain.” Itmust be boroe in mind that afver fowrveen vears of the Re-
public only about a dozen high officials out of many hundreds in the min-
istries of the Reich were members of the Social Democratic Pary. The main
ohject of the ministerial bureaucracy was to minimize social progress, w
weaken the break with the milivacist, capitalisy, and reactionary tradition.
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Thus, becanse Parliament was unable to contral the ministers and their
burgancracy, an antistate was created within the framework of the democ-
racy. There were three main causes for this, The most important means of
contrlling admimstravon 5 the declaration of nonconfidence whereby a
minister is forced wo resign, But the creation of a German cabinet was such
a difficult sk, evervone was so glad of the paroes succeeded 0 reconcil
ing conflicting opinions, that no one dared endanger the life of a cabinet
by o vote of censure, This impoctant means of asserung pacliamentary s
creigney was thus never successfully wsed in Germany. Moreover, the very
nature of a coalition cabinet makes parliamentary control unsuccessful be-
cause the cabinet has no antagonist in opposition. The opposition in the
German Parbament was at no time a parbamentacy one obeyving the rules of
the game. Their criticism was therefore disregarded and the coalition par-
ties dlared not crtciee therr own ministers, Finally, the sk of each mumister
wasa burden that increased every day, The cabinet was—as in every modern
state—overwhelmed with business so that permanent control became weches
nically impossible.

The result of this whole development was the increasing power of an un-
controdled bureavcracy which legislated and governed agains democracy
and social progress,

Mot only bigh officials and civil servans, botthe judges, 1oo, were an orga-
nized power in the state on the opposing side, a part of the antistate, Judges
i England are neither civil servams nor agents of the crown, a judge " oot
employed in thesense thata cvil servant is employed.™ Not soin Germany.
It iz vrue that i Germany judges are formally independent. But in fact they
are only civil servanis, and they depend not so much upon their individual
convictions as upon their “social mind,” therr political, religiouws, and social
associations—that is o say on all those growps that hate social progress and
the “well-paid” laborer and the emancipation of the working class. Accord-
ing to the liberal ideology, the judge is only the mouthpicce of the law (s
bowche de by fof), Judgmient only 2 macter of resson, and the judge has noth-
ing to do but to apply a body of strict rules o the actual facts of a case.'" But
Crerman justice was alwavs a mater of politics,

German justice has, since 1916, suffered two important changes. At first
the theory of the free diseretion of the judge became dominant, The judges
have on the ground of their free discretion praciically abolished a large
numiber of rules i the cvil code withowt “breaking the bwy" especially those
rules which were favourable wo the working class.!! But apart from that, Coer-
man judges after pg1g eonsttuted themselves inteoa kind of Upper Hovse,
i addedition w the Reichstag, by assuming the power of judicial control
Each law enacted by the Parliament could be reviewed by every judge on the
ground of s compatibilicy with the Constitution, though under the Bis-
markian Constitution no judge would have dared do so. A large number of
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aws mterfering with propecty and freedom of contract were held uocon
stitutional so that German justice approached the American svsiem and
constitutional rights plaved the role of "due process of law” o the Constine
viom of the Unived Staces of America, '

But in addition to the new status of the burcavcracy, the system of mu-
micipal and indusirial selfgovernment, which had been intended o neu-
tralize the influence of the burcaucracy, to root Parliament in the masses of
the people and w relieve Parliament, was destroyed. [ have alveady poinned
ot that local government in Germany was alwavs the antithesis of central
government. Municipal bureaveracy always ried 1o create municipal so-
cialism. But in Parliament, the influence of the Socal Democrats was at no
vime definitive, Therefore, municipal and central government were in per-
mianent conflict with one another, and centeal government, of course, got
the beter of the struggle by reason of the power of the purse

On the other hand, the municipalities destroved self-government by di-
vorcing the most imporiant adminisirative services | gas, water, power, and
transport undertakings) from the junsdicuon of the mumcipal councils
Everveown took a pride i creating private limited companies o which the
public institutions were transterred, The most important services, not only
in the towns, but alse in the Reich and in the federal states, became more
or less private and free from political influence. Johannes Popite, now Pros-
stan Minisver of Finance, has called this development *polveracy, ™15

Industrial selfgovernment failed. Itis impossible to describe here all the
mustakes of the trade umons, The main poant 15 that the ade umions Lost
their freedom and independence. Legally, they were completely indepen-
dent of the stave (Articles 150 and 165), Butin fact they were on the one
hand dependent upon the state, and on the other hand they lost their
original functions, Trade wmions are i the main, organdzatons of & cartel
character designed w raise wages. They are, in addition, cooperative orga-
mizations for affocding muoteal rebef and, Aoally, goild organeatons weep
resent the working class in relation to the state, They lost their first function
Iieele by Litthe, Free collectuve agreements for regulatng wages disippeared.
The stave isell ixed them. Srikes disappeared. In 1gg praciically oo of-
fensive strike took place, Only 146,000 members of the free ade unions
were out in stirikes and lockowrs, The expenditore Por all kinds of labor dis-
putes in 1950 was BM 587,000 out of a total income of BM 251,655,000,
andin gy BM 10,505,000 oul of a wdal income of EM 18,300,000 The
measure of relief accorded to members decreased as the economic crisis
increased,

Thus trade unions became almost entirely guild organizations, repre-
senting the working class in hundreds and thousands of state organizations.
They lost their freedom to an increasing extent as Germany became a fascist
stare. Toward the end they tried o abandon their relations with the Social
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Democratic Party and wo form a new, halffascist ideology in the hope of
avoiding caprure by the National Socialist Pary,

I, THE BREAKDOWN OF THE
GEEMAN DEMOCREACY

From 1gg1, the power of the Reich disintegrated. Germany was ripe for a
dictatorship.
The following forces existed;

The army with the president and the police

The civil servanis and the high bureawcracy

Industry and the big landed property

The churches and the federal states

The Social Democratic Party and the trade unions

The Communists

The Mational Socialist Party, its private army and its affiliaced

OrEANLEALIONS

The economic erisis was disasirous. The number of unemploved increased
every day, In 102, 19,4 percent; in 1951, %4.7 percent; and in the months
of Febrwary and March, 1g52, 45 percent of the members of the free rade
unions were out of work, and a large number of the remaining members
working par-time. A the end of vg32, b percent of the members of the
building trade unions were out of work,

Even the years 128 and 1g2g brought wage increases, in 1gzh g per-
cent, in 1geq 9.8 percent. In 1ggo wages and labor conditions were un-
changed, But in 1gg1 wages were cut by 17 percent, and 142 brought new
and imporiant reductions.

Germian industey s monopelized o oan enormous extent, Meacly o per-
cent of the indusury of the country is organized in cartels and wuosts, The
economic doctrines of laises faire had losinfluence. The process of ratio-
nalization on a colossal scale resulted in the investment of enormous Sums
which required amortzzaion and profit, Indvstey could only exist with the
aid of the state. Tariffs, subsidies, guarantees for export (o Kussia), and
migintenance of the cartel svstem supplied this assistance, The peasainis
once again came inwe debt although the inflation of 1gz 5 had freed them of
debt, The g estate owners could only exist with state subsidies which were
granted o them on an cnormows scale {Oshife).

The muddle classes, demolished during the inflation, had recovered m
the period from 1g2.4 o 1gzg. But during the economic crisis, with the con-
serquent reduction of purchasing power, they feared & new breakdown,

Students were without hope, Their number increased every day, buot the
number of jobs available for them decreased. Many of the positions in the
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Prusian admiimistration, formerly a peivilege of the bourgessie, were filled
by men of the working class, Social Democrars and trade unioniss,

The efforts of Brining, von Fapen, and Schleicher wo govern have been
described clsewhere. The Social Democrats were weakened, Although their
membership, it 15 troe, was constant 3t neacly 1,000,000, continoous elec
tions had weakened their inancial power, The policy of the "lesser evil,” the
policy of toleration, from September 14, 1040, had changed the party from
a vderating oo a coderated party. The coup d’éran of July 2o, 1952, has dis-
appointed the mases and destroved their confidence in the "Iron Front™
[exzerne Frond), the holding organizacion of the Social Democratie Party, the
trade unions, and the Labour Sporting organizations. The masses felt in-
stinciively that Brining abused them for bis own obscure purposes. They
were right, The trial of the conservative commuissar, Dy, Gereke, revealed the
perhidious policy of Briming, His close friend, former minister Trevicanus,
admitted as a witness that Brining’s aim was to win the aid of the Social
Democras for the election of Hindenbarg as president, then w clear away all
internal and foreign political difficulties (reduction of wages, reparations,
rearmament) with the help of the Secial Democrats, and then afterwards oo
form a coalition with the Mational Socialists. For a time he succeeded. With
the aid of the Social Democrats be redoced socml expenditore, lowered
wages, operated a nationalist policy—and then Hitler came to power,

The socialist trade wndons were still strong in oomber (10510 4,407 000
members), but unemployment, disappointment, and thelr bureavcracy,
which had very much to lose mocase of resistance, and the hundreds and
thousands of positions they had acquired in the state, had deprived them of
frecdom, independence, and strength, Thewr great nustake was o believe
that economic democracy was possible withour political democracy,

The disastrous role of the Communist Party is well known, They hoped
o create a revolutionary situation Iw destroying parliamentary democracy
and then creating a bolshevist dictatorship. In fact, they were the allies of
the Mational Socialists in their sruggle againsg the "Social Fasciss,” inother
words Social Democrats and trade unions. It is a fact that half the votes of
censure agains the Prusian cabinet of Oue Braun were moved by Com-
munists and supported by Nationalists, and the other half moved by Na-
tionalists and supporied by Communisis, They joined the Mationaliss in the
referendum for the dissolution of the Prussian Diet; together with the Na-
tional Socialist cells they organized sirikes against the wade unions and
cities with Socialist municipal boards; and they even took over the nation-
alist slogans of the Mational Socialisis for the loosing of the chaing of Ver-
sailles and the liberation of suppressed German minorities abroad.

Thie Mational Socialist Pacty, the development of which cannost here be
described, united the industrialisis who hated trade unions, Social Demo-
crats, and parliamentarism as the constutotional basis of social progres; the
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white-collar workers who did not want to become proletarians and whose
numbers increased with the progress of rationalization; the middle classes
who believed the sole causes of thelr economic plight v be finance, de-
partment stores, cooperatives, and Jews, and who formed the important
“hghting league of middle-class wraders™, the peasants who regarded with
hate aned eosy the high wages of workmen and unemplovment insurance;
the students who hated democracy and Parliament as "Ungerman” and So-
cial Democrats and trade unions as the makers of Versailles, the Dawes
Scheme, and the Young Plan; the impoverished dédasds which had nothing
to [ose,

The cabinet of von Schleicher was dismissed because Schleicher had
dared to investigate the subsidies for the relicf of the big estate owners in
East Prussia { Qetkilfe) . Hitler, together with von Papen and Hugenberg, be-
came his successor,

Resistance was impossible. The only forces who resisted were Social Demic-
crats, trade unions, and Communists, The Lutheran churches were always
pationalistic and reactionary. The Catholic Church had wo political coovic-
tions of its own, I was, itis true, associated with the Centre Party, but not to
the exeent that the Centre Pary was officially recognized by the Church. Ex-
crvone in Germany knew that the Catholic Church would make its peace
with any government that would allow i i retain it religious freedom and
IS Property.

Bt why lid not the southern federal stares offer resistance? The reason
is that their strength was always overrated. They could successfully resist a
weak democracy, as in 1 gzsg when they succesfully opposed the weakness of
President Ebert, but they could not resist a strong attack. Even large num-
sers of Social Democrars were nod willing o Aght agains National Socialism
for the sake of the Bavarian People's Party, the crown pretender Ruppreche,
annd the sepacation of the south of Germany from the north.

The universities were not willing 1o resist. On the contrary, they had
worked o o great extent for the destructon of the wex of parlmentary
democracy in the minds of the studenis. Professors of constitutional law
were in the main implacable opponents of parliamentary democracy. The
coormous influence of Professor Carl Schmit, who served unintersupoedly
as an expert under Ebert, Brining, von Papen, Schleicher, and now Hitler,
and who took only an acsthetic view of the Constitution, did much o bring
irnkey contempt lberty, Parlament, aod so-called Western democeacy,

Labor's only available weapon was a general sirike. But as a weapon it was
inexpedient at 2 tme when unemployment stood at B mulleo, Moveover, 3
general sirike would have led o civil war, the issue being between socialism
and capitalism, In practice, oo Socialist would have gone ko o avil war in
defence of the Weimar Constitution; his participation in such a struggle
wiruld only have been secored o order oo achieve socialism, But in this case,
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the army, the police, the brown-shires, the black-shirts, the steel-helmets, the
whale of the bourgeoisie, the federal states, the churches—all would have
fought against labor, Itis not my task o answer the question whether in spice
of this labor should not have fought, whether a heroic death would not have
helped the cavse of democracy and socialism more than their collapse with-
out any resistance, But there s no doubt that the fate of Liberty and demo:c-
racy was decided after two years of a policy of the lesser evil in addition 1o
AN CTOTIOUS SCONTIC CTIsEs

Cerman democracy committed suicide and was murdered atone and the
samie time, A democraey without demioceats found s end with the appoine
ment of Hitler a3 chancellor on Jameary 80, 1935.

[V, THE SOCIAL SIGHIFICANCE OF
NATIONAL SOCIALISM

The thesis that the national socialist revolution is a counterrevolution by
monopolized industey and the big esate owners muost oo be proven Since

the appointment of Hitler we can distinguish three stages:

1. Untl Febroary 28, the date of the Reichstag arson,

2. Until the dismiszal of Hugenberg,

9, The stabilization of power and the revelation of the social and eco-
nomic aims of the Hitler government.

The first stage had no striking features. The key change took place on
February 28 when the Reichstag was burned downe On the evening of the
same day the Communist Party was suppressed, and all socialist papers were
banmed. By an emergency decree of the president, all fundamental const.
tutional liberties were set aside. Hundreds and thowsands of Communists
were sent o concentration camps Mevertheless, the election of March 5
brought no National Socialist majority. But as the Communists’ votes were
cancelled, a qualified mapocity of Matonal Socabises and natonalists and
Catholics gave Hitler power to legislate without Parliament, even to alver the
Consttution, dispensing with the mecessity of the president’s consent o leg-
islation. The cabinet thus became the sole legislator,

The only person e be feared within the cabinet was De, Hugenberg, He
was the sole member with real political and economic power of his own, a
private army, 2 large number of newspapers, and neady the whole of the
production of talkies. During the second period Mational Socialism srength-
ened its position. By the process of coordination (Cfeichschalfung ), nearly
all mas organizations were recruited o consolidate their power. Commis-
sars were appointed in hundreds and thousands of firms and organizations
o strengihen the Nazis" power, These appointments caused insecurity and
disorder in the economic system, and Hugenberg was blamed for this. On
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May 2 the trade unions were taken over, It is true that no agreement existed
i the cabimet a5 o the setlement of the trade wnion question, Hogen
berg advocated their prohibition and the recognition solely of the yellow
company-unions As no bw was passed, owing o disagreement, o revolu-
tionary path was adopied and the rade unions were taken over, The ime-
portance of the capture les in s support for the power of the Matwonal So
cialist Party, a step wowards the totalitarian sate dominated by a wotalitarian
pearty, Then, the Socialist Party was banned, s properties seized, the Centre
Party dissolved iself, the other parties followed, and Goally, by a July 1qth
i prohibating the creation of new partees, only the Nadooal Socialis Party
was allowed (o exisr

The process of coordination came to an end with the dismissal of Hugen-
berg, It would be a mistake 1o believe that his dismissal was due wo differ-
ences in the cabinet on the economic policy of Germany, although this was
the reason provided., Hugenberg's policy of selfsulficiency was even more
suited to the program of the National Socialist Party than that of his suc-
cessor Dy, Burer Schmite Ar the very moment of his dowafall, the real so-
c1al and economic aims of Hitler were revealed. His famous Berchtesgaden
speech put an end o the revolution. The sewly ereared Mational Economic
Council is composed only of industrialists, the sole representative of labor
heing D, Bobert Ley, the leader of the German Workers” Frong, who can-
not be considered a real representative of labor. The institution of thirteen
*Trustees of Labor™ b the decrees of Mav vgoand June 15 deprived rade
unicns of the power 1w make collective agreements. ' The "Trustees of La-
haor™ wha, with one or pwo exceprions, were all legal advisers wo employers’
organizations, determine wages and labor conditions. According wo a state-
ment by D, Ley, the only sk of German trade unions s the educaton of
their members, The Works Councils, which are now purged of all Socialises,
Communists, and trade wnionists, and which formerly mited in varoos
respects the social power of the entrepreneur, are 1o be reformed. They
will o be composed of workers, emplovees, and the emplover—whio s
to become chairman of the council

The “Fighting League of Muldle-Class Traders” had been dissolved by
Dy Ley because it lost its raison d éire when a National Socialist minisver
of eoonomics was appodnted, ™ All commissars, even w Jewish Arms, have
been withdrawn since the appointment of Dy, Schmitt. An order of Rudolf
Hess, Hitler’s representative, prohibies all interference with economic af
fairs." The new minister has even stopped the guild crganization of CGer-
man industry, The “Trustees of Labor® have prohibited all strikes, Dr. Rich-
ard Darré, the new Minister of Agriculture, has officially stated that no big
landed propernty, however substantial it may be, will be touched, The district
leaders of the Party for BEhineland and Westphalia have placed the whole
of economic power in the hands of Fritz Thyssen, No appeal against his
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economic decisions in the most important industrial disirics of Germany is
allowedd,

The new Carvel Law of July 15 shows the true economic convictions of
Mational Socialism. The minister of economics now has the power to create
compubory cartels and o prohibic the creation of pew underakings or the
enlargement of existing enterprises.

Crerman Mational Socialism is nothing bur the dictarorship of monopo-
lized industry and of the big estate owners, the nakedness of which is cov-
eredl by the mask of & corporavve state,”?
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Legality and Legitimacy

Chta Kevchleimer

|

Every social system possesses a need for a certdn legitimaeation and strives,
as Max Weber expresed it in Econerey snd Sociaty, o ransform itself from a
set of factual relations of power into 2 cosmios of acquired rights The me-
mancnt vearning of every social order for legal stabilization s not the topic
of this essay, for the social ordec's need for legiomiization and the operating
legal order do not contradict one another; on the contrary, the legitimation
of the given system of social power is achieved through the forms of the ex-
isting legal order. It belongs precisely wo the essence of a legal order that
has become rational—and is no longer feudal or bound to tradition—that
it provides opponenis of the existing social system with a certain opporiu-
miky of at least formally equal trestment by the Tow, s that existing law s
applied withour regard o individual persons in a nondiscriminatory man-
mer, Inorder o guacantee this oppoctunity, the separation of the legislative
and executive authoritics—as it was more or less completely implemented
throughout Europe in the nineteenth century—is a necessary precondi-
tion. At the juncture when this division is nullified for a period of time hav-
g an indetermimate ducation, 25 15 now the case in Germany, this oppor-
tunity for formal equality vanishes. As the governmeni—which now fuses
legislative and executive authority-—attempts to obtain for itself a legitimie-
ation rranscending the formal consensus of Parliament, it does 3o by irying
por ke wp for ies loss of an indubatable legal basts by strengthening s tes
o the people as a whole. In order w achieve this, icinvokes s own awhor-
ity and, in particular, that of the federal president; in its goals and basic ori-
entation this authority is then aken w be bnding on all segments of the
people. Such a demand for authority based on a principle of legitimacy was

Editor's Noee: Crriginally appeared in £99 GFesellochal? 2, no. 7 (1o ).
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alrendy formulated at the beginning of the last century as absolutism re-
acted o the revolutionary bourgeoisic. An anonvmous French journalise,
writing in 18 pg in thie perwd of the Congress of Vienna, gave expression o
the distinct characteristics of this principle even beteer than Talleyrand was
able to doc A lucky general who by chance controls an army is not for that
reason—even with the best possible conduct—a real power, while a legiti-
mate king remains a power to be reckoned with even if he is in exile or in
shackles, "™ Having sacred orgins bevond the pale of discossion, this form of
power possesses an eternal legal character, But since the monarchical prin-
ciple of legitimacy made way For parliamentary monarchy, leginmacy has
been transformed into o mere symbol for che natonal and social oeder rep
resented Tw parliamentary government,

Today, however, the rule of a new form of legitimate power is emerging
i Germany, In the fce of the impotence of the comemporary legislatve
state, the problems of a class-divided democracy have made the professional
bureaucracy dhe key power bloe, Whiat s more natwcal than thae the bureae
cracy try to take advantage of the opportunities presented by the present sit-
uation? The bureaucracy 15 griving o make its supposed position “bevond
class” independent of the interplay of clas relations and 1w establish iself
as the unmediated representative of the national order, independent of all
soial and political constellations. The bureavcracy seeks the legitimation
for this power posttion in the special relationship between the civl service
and the stave; allegedly, one thereby can do withowt the mediation of a
democratic concept of popular sovereignty, We do not believe that this un-
paralleled sitwation, in which the relative impotence of social mass orga-
nizations coincides with the growth and wsurpation of state activities by
the administrative apparatus, can in the long run prepare the way for the
domination of some type of “burcancratic aristocracy.” Just as little as the le-
gitimate monarchy was spared the choice hetween the position of head of
siate o3 seignocial arstocracy and s diminished functons o liberal cons
stitutionalizsm, &0 woo shall a bureavcracy that bas become independent
prove unahle to consolidate its socially neutral position between the bour-
geotsie and proletciat o the form of & lasting, freestanding svstem of
political rule. The certainty that we are dealing only with a pasing phe-
e nion stilldoes mot free ws from the duty of analyvamg che ongoing decay
of the legislative state® or the question of how the intermediate stage of rule
by an all-embracing administrative buresvceacy can consolidate wself—if
only provisionally.

I

Ninctcenth-century political theory does not acknowledge the right to resis-
tance anymore, even though it had dominated the structure of oppositional
poditical discowrse under absolutism. Along with constinuional practice, the
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albsorprive power of democratic ideology contribured o the elimination of
the right to resistance; it was the product of a social order that had not yet
Been fully rationalized. Indeed, one can go so Far as o idenify the discin-
guishing mark of the modern state with its degradation of the right to re-
sistance o a catalog of constitutional rights, The rationalized concept of
law stepped into the place of an indeterminate right to resistance, whose
strength lay exclusively in being anchored in popular consciousnes—ithat
15t sy, in its substantially unlimited character,

It 15 b mo means superfluows today o recall thae both the origing and
significance of the concept of legality, which presenily appears wo be under-
going a process of decay, emptying ik of s ovgina] meanng, s mtimately
indebted wo the nineteenth-century concept of law. The concept of legality
has & certaim sfeguarding function; it 15 oot supposed o perpetuate the
right to resistance, but instead make it superfluous. The expressions Egalité
constttuiionalle [in the constitutional boguage of the Continent) amd rle of
i [in Anglo-Saxon legal circles) refer o the necessity of an agreement be-
tween every governmmiental or admimistrative act and the bows of the country
in question. The rationalization of the concept of law corresponds w the
formalization of the concept of legality, This, in turn, secures a more effec-
tive system of control over the administration than the competing German
concept of the Rechisstasd, which always tries to rework historical events that
have already taken place.

It is no accident that it is precisely in France that the concept of legality,
in the context of the recent and aliogether unambigoous rejection of an in-
dependent “empire” of administrative bodies, has been determaned by trac
ing it back o legal norms thatr are supposed o lie at the basis of adminis-
trative action.* Since they contain only organizational norms but no laws
of a material natare, the constiiational bws of Franoe, the so-called ey o
ganigues of 1875, clearly have promoted the process of formalization; this
proces constitures the basis of the concept of legaliny. These laws placed
limits on the jurisdiction of the sovereignty of the democratic parliament
Bt o material restraines oo it In those settings where appeals o the con-
stitution can he juxtaposed o a particular law—and thus the problem of a
system of “dual legality” emerges—this 15 likely to lead the bureaveraey o
develop it own concept of legaliny based on its own particular interpreta-
tion of the constirution. But in France, the maxin that law must be in ac-
cordance with the constitution—found alongside the maxim that adminis-
trative action must agree with the bw—g ool permied o ke on any
special significance because of the purely formal character of constitutional
laws there, Cuite consistently, French legal praxis never permitted cours
L test the constitutionality of the law, thus harnessing the concept of le-
wality v the framework of the statute, In the process, the French secured a

broader sphere of applicability for the concept of legality than has often
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been realized in Germany, Indeed, the second part of the Weimar Const-
tution contains a rich variety of material-legal standards open 1o an infinive
number of interpretations. In a country characterized by the intensive cul-
tivation of soomany different politcal imerests, this inevitably leads v Fre-
quent attempts o appeal to the constitution against the legislature. In the
hands of the judicial bureaucracy, the precision of the individual rechnical
law is neglected in favor of the interpretable structural framework of the
Constitution. Well before the appearance of the present svstem of rule by
emergency decree, the judicial burcawcracy had in many cases already be-
coune the guardiam of o svstem of dual legalioy that hindered the formalies-
tion and operationalization of the concept of legality in Germany.# Still, no
“pluralism of concepts of legality,” a5 Carl Schmitt describes i1 has emerged
vet, because here, oo, the concept of legality is aligned with the statute,
This 15 true even though the confrontation between the statute aod the Con
stitution gives significant leeway to the judiciary’s cravings to usurp power,
The determination of the legality of an administratve body's activities
presupposes, inany cvent, that the standard for evaluating such activities is
neither indirectly nor directly furnished by the diseretion of the very same
administrative body. Legal wansfers of special power { Spedinlermdoltigungen)
to the administration do not affect the question of legality. The legislative
oy is allowed wo wansfer its authoricy as long as it determines the exact ex-
tent aned seope of that ransfer, Article 48 of the Weimar Constitution isell
provides provisions For such a transfer of authority. Morve precisely, the con-
stitution not only prescribes but anticipates it in a special case and only
refers 1o the possibiliny of parliamentary intervention in a sulbsequent phase
of the procedures, In thie case of o sgoificant disturbance of the peace and
threat o the political order, the Constivution transfers exceptional powers
to the federal president.” Only the character of this transfer of exceptional
power guarantees that the system of legality a5 2 whole 15 oot suspended;
only in particular cases w be determined by the discretion of the federal
president (who is to exercise his power in accordance with the duties of his
office ), is legalicy partially suspended. In this case, legality consists of the ex-
stence of & legal norm that covers admimisteative practices; the determina-
tion of legality of action in the case of Article 48 is restricted to ascertaining
that in the replacement of a legal norm by the federal president’s spe-
cial powers the delincated boundaries of that article have not been trans-
gressed, According to judictal practice, the necessity of indiadval measures
remains up o the discretion of the federal presidenc In order 1o preserve
the esmential character of such an exceptional grant of legal auwthorir,
however, & B necessary that the temporary (Edfstesilighed) nature of the
megsures i question be steictly presecved, As soon as emergency iwmak
ing transgresses this characteristic—as soon as s provisional character B
abandoned i favor of “an indetermanate tome peciod probably of o lengthy
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duration™ —then governmental practice can oo longer be described in
terms of the traditional concept of legality,

Choe cannod respond by claiming that a clear and practically relevant dif-
ference exists berween "an indeterminate tme period probably of a lengthy
duration” and an uolimated period of tme, Some of the decrees under-
taken under the auspices of the emergency legal powers (such as the bud-
et and bank pvarantees) are provisional, bue this s attrbueable more w
their very nature than the will of the federal president. In other cases (in-
volving, for example, alterauons in judicial pracuces and procedures) no
evidence whatsoever justifies the expeciation that we are dealing with de-
crees having o temporary character, In contrast o what s ofien falsely as
sumed, the power of Parliament to suspend such decrees after they have
bezen issved does mot impdy thae the falure two vse 1t constioies g retroactive
legalization. For the moment, we do ool need o consider 1o what extent
parliamentary failure to demand the suspension of such decrees is signifi-
cant for their consttutionality, nor do we need o determine whether Arti-
cle 45 of the Constitution should pertaim w budgetary bows in the first place,
Fow, the question of their constinuional sames is losing any immediate sig-
nificance; admimswatve bodies subordinate o the federal president are
complving with the adminisirative decrees becavse they are orders of their
superiors, and the courts regularly accept the constitutionality of this prac-
tice. OF course, such administrative and judicial practices cannot hide the
fact that the concept of legality is undergoing a structural transformation.
In any event, the replacement of the legislative functions of Parliamen
with the federal president's emergency decree-based rule means that the
concept of legality bas been robbed of s previous meaning. We are no
dealing here with a set of passing incidents. Rather, rule by emergency de-
cree—and thus the fusion of legislauve and executve authoriv—has aken
on a permanent character in such a manner so as o leave no room for the
core element of the principle of legality, the scrouny of the administration
against the vardstick of the law. 50 when there is talk woday about the le-
galiy of government action a5 2 way of contrasting (s actions e thiose of
“illegal” oppositional groups, obwiously an aliered version of the waditional
conceptualizaton of legality 15 inherent in this discovrse, The so-called Le
gality of the executive organs focuses on the fact that they did not obtain
their positions of power in antagonism to the Constitution, but along con-
stitutionally crdained paths. Reference is made to the constiutionally based
popular election of the federal presidemi—who, after all, is given emer-
gency powers by Article g8—and to the fact that the cabinet has yet 1o
recenve 8 vobe of no confidence, It s then easy w draw g parallel o the re-
lationship of the people w Parliament: since the people have no direct
influence over the content of laws passed by Farliament, there is no quali-
ative difference in relationship o the fedecal president’s system of awthor-

LEGALITY AND LEGITIMACY 449

itarian rule by decree. Bun whoever draws this parallel is @mply missing a
profound distinction: the difference berween parliamentary democracy and
dictatorship, The legislauve stave, parlizmentary demoeracy, konows no form
of legitimacy beyond that of its origins. Since any legislative resolution of &
majority of the people constitutes a2 bow, the legitimacy of this form of govs
ernment consiss @amply in s legaliye. The emergency regime, secured by
the plebiscitary pesonage of the federal president and executed by the ad-
ministrative authorities, is not characterized by legality but by legitimacy, an
appeal o the mdsputable correctness of s actions and goals Essental o
the concept of legality is not simply the fact that power has been acquired
by legal means, but, more important, that it be exercised in a legal fashion,
Mothing makes the shift in accent from a political sysvem based on legalicy
e ome based onoan appeal e legitimaey miore clear than Chancellor Brin-
ing's now famous comment: "If vou gained power by legal means but then
declared that you intended to disregard legal boundaries, that cannot be
considered legalitg.”

The legal path v power here agaim refers e wbased ociging, but what
docs “legal boundary”™ mean in this contextr Since legislative and adminis-
trative functions have been unified in the hands of the government, legal
boundaries—according o the juristic meaning of the word legality—are
only o be locaved o those sections of Avticle 45 of the Weimar Constitution
that cannot e suspended. Ivis apparent thar Chancellor Brining envisaged
something other than those minimal features of the Copstitution that can-
ok be suspended by Article 45; i the face of resolute government action,
these do not amount to very much—ijust think of the abrogation of property
righits or of the vight to free assembly, or the substanial inerventions into
the autonomy of regional and municipal governments that are permissible
according w contemporary judicial practice.? Apparenily, legal boundaries
are being equated with the legitimacy of the regime’s goals. Which of those
goals are legitimare, though, is determined solely bw the ruling cabiner. An
imstructive cssay published in the jowrnal Tai! refers o a "concept of legal-
ity of the riling cabinet” that does oot allow it o oake responsibilicy or ced-
ing the government o a politcally catastrophic majority coalition. One can
onlv agree with the author when he concludes on the basis of this claim thar
“it (that is to say, the refusl to hand over the governmental apparatus to
such a majoriy) will unleash a domestic sruggle for the legaling e, the
legitimacy, of power.” One only necds wo add that we do not have o await
the refusal o hand over power o oa “catastrophic” political majorney be
fore a battle for the legitimacy of power s unleashed, The ransition from
majori-based parliamentary lawmaking—the sanctioned abridgment of
social power suuggles—io a sysem of rule by emergency decree that su-
persedes the law reallv constituies the decisve siage in the struggle For the
legitimacy of power: by claiming that its goals are universally binding, a
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government unregulated by law is orving co bestow upon iiself a heoad con-
sensus that it lacks in everyday political reality.

LLL

The same transformarion observable within the federal government on the
basis of its extensive use of Article 48 has been partially achieved in regional
governments through the establishment of a series of emporary govern-
ments Until now, the federal legislature bas not withdrawn is confidence
in the federal government, but in the saces of Baxony, Hesse, and Hamburg
this has been the case, The respective state constiiubions coniam provisions
calling for governments that bave been oppled by che legislatore wosayvin
power as o caretaker povernment until 2 new povernment 15 appointed by
the legislature. Such governments are only supposed o fulfill & temporary
replacement function. The constitutions refer explicily o the provisional
character of these caretaker povernments by stating that only the authority
to pursue “ongoing business” is to be conferred on theme In Prussia, this
term has been discussed on previous cccasions; b be sure, there it was stll
a question of a temporary government that was replaced by a parliamentary
cabinet after o relatively short period of tme, Hence, problems that emerge
when governments limited o “ongoing business”™ take on a permancnt
character were never fullv plaved oot At least there s widespread agres

ment chat "oogoing business™ does oot refer wo all business underway an that
particular moment when a government loses power” The distinction be-
tween ongoing ransactions and political decisions, however, remains ques-
tionable, Perhaps this distinction s practically meaoingful for o caretaker
government in power for a reasonable period of time. But because the con-
cept of o political decision cannot be delimeated a prooen in lighe of the face
that the degree of intensity of a particular governmental act can vary ac-
cording to the historical situation { just think of Hitler's appointment o
the governmental council in Brunswick), the distinction lacks theoretical
clarity, Since it 15 impossible o determine an objective lmdt on the forms of
activities appropriate w a caretaker government, it can undertake all the
samme bypes of actions as a regular povernment, Thos, 3 peculiar situation
emerges. The caretaker government, which the state legislamre cannot top-
ple, possesses substantial political autonomy and is not responsible o the
legislature, As a consolation it is often mentioned that there is a possibility
of indicting government ministers. Apart from the practical meaningless-
ness of this lefiover from early southwest German consitutionalism—it does
not lead to the removal of the minister from office, but at the most b a rul-
i that specific actions are ireeconcilable with existing constitutional b

it remains questionable whether a governmental minister can be indicoed
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oin tne basis of acts undertaken during the temporary govermment’s term of
office. !

Croe can deny the constitutionality of permanent caretaker povernments
wreferring o Article 17 of the federal Constitution, wiich prescribes a par-
liamentary form of government for the mdividoal staces as well, Co the basis
of this, one might conclude thar the federal government has the authoriy,
by means of the second paragraph of Anticle 48, to suspend such govern-
ments and then replace them with a federal commissioner'™ But the ob-
scure nature of this sofution should be evident enough. If the continued
reliance on a device provided by the Constitution as a mere makeshift
has to be seen as implying an amendment of the Constitution, repeated
cncroachments against the sovercigniy of state governments by means of
Article 48 have o be seen as entailing a dictatorial alteration of the Consti-
tuticin. Essential for this disoussion is merely the insight that a shiftin the
basis of the existence of the state governments has actually occurred. Bue if
the stare legislatures mave gotten on the wrong track because they can no
longer control their respective governments, those governments themselves
have, by the same token, simply traded in their old masters for oew ones,
Even though the state governments no longer possess a legal basis for cheir
activities, their survival s secured as long as their activity 15 seen by the m
tional government as being in agreement with its own—in other words, as
long as it accords with the national government's concept of legitimacy.

iy

As of late, the problem of the legality of political parties has gained sub-
stantial public attenticn. This Bsue rases oo special questions for the con-
cept of legality, As long as legislative and executive instances were separate,
the so-called legalioy of a party was identical with the wlulness of s ac-
tions, The lawfulness of party activity was decermined primarily according
tex gemeral lows valid for all citizens; the scope of the cromunal o was espe
cially significant for disputes of this sort. In addition, it was always left up 1o
the sovereign decision of demoeratie pacliaments o fight specific political
groups in a more of less bostile fashion. Parliament could do that by mak-
ing certain political actions or convictions punishable bevond the scope of
the common penal laws One only needs o recall the notorious example of
thie laws passed on the 23 Ventdee and 22 Praial of Year IT by the revolu-
ticnary French MNational Convention, which effectively declared all of the
political enemies of the convention majority traitors o the fatherland and
enemies of the people.'® In Germany, neither the constitutional asembly
nor the legislature ever decided o subject specific political groups to ex-
ceptional criminal laws on account of cheir political aimes or convictions. At
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best, one can And a tentative starting point for this type of practice in para-
graph 4 of the Defense of the Bepublic Act, which threatens a prison sens
tence of 0o les than three months o anvone who akes pare in o secret
ot subversive organization aspiring to overthrow the constitutionally estab-
Lished republican form of government at either the sae or the federal

level The real meaning of this law can only be correctly appreciated by tak-
mg inte constderation ks references wo pacagraphs 028 and 12 of the crime-
inal code and o the idea of a constitutionally established form of govern-
ment. Both references mwvolve an attempt at formalizing this b with the
aim of realizing a more effective legal defense of the Constitution without
sulbjecting particular political groups o 2 set of exceptional laws The oo

tion of a party “hostile to the political order” was defined in reference to the
Constitution and a set of general lows valid for evervone; no attempt was
made to defame a specific set of political views by legal means. 5o if the gov-
ernment wanied (o persecute certain political groups on account of their
activities (which was common encugh given the intensicy and depth of di-
vistons amiong political pacties m Germany), if was necessacy i cely on the
fiction that they were not being persecuted on the basis of thelr convictions
but as organizations “hostle o the polincl order,” In shoet, the governs
ment had oy o prove that concrete offences against provisions of the
criminal lbw had taken place, Even this method of persecution was limdited:
itz emplovment was impermissible against the organizational core of the po-
Litical party, its parlamentary representatives, This ovganizational core was
considercd unassailable from the perspective of the law even when, as oc-
casionally happened, an entire political party was declared an illegal orga-
nization and thus an attempt was made o prevent i from engaging in ef
fective political work, Legislatures have never undertaken to develop legal
distincrions bermween parties by refercing wo the contents of their worldviews
and actions. For example, the December 1927 -Prussian aw that regulates
the organization of local government expresly determines that "an clected
representative cannot be denied his seat on the basis of membership in a
particular political pars.” The constitutional right of every political pary v
participate in Parliament—along with all of its auxiliary rights, the most im-
portant of which is the right v wage a political campaign—was always pre-
served, As long as Pacliament still functiooned inoa cegular manmner, the only
thing that mattered for determining the legality of a party was whether it re-
lied on illegal methods to gain political power. Since no constitutional or
other wpe of legal norm insisted on the universally binding character of a
set of specific social views, the ultimate political or social goals of a party
were irrelevant in the determination of the legalioy of a party. Even the ad-
ministration was generally required o respect these limits when pursuing
podivical opponents. The federal courts oceasionally filed o exercise these
supervisory functions effectively, but such transgressions only took place oc-
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casionally against the Communist Party (KPDY), and even then, quite typi-
cally, courts avoided the formulation of new legal principles. Instead, they
preferred wo rely on an extremely extensive interpretation of the category
of treason that clearly overstepped the boundaries of the law,

Such trends seemed alien wo the spirit of an otherwise uniform sysiem as
bw—as long as there was no opporiunity (o supplement the concept of le-
gality v means of the legal standard of a "revolutionary part” Recently,
Do Koellrewer has undertaken precisely this rask.s He wanis 3 princi
pled distinction within the legal order berween revolutionary parties and
those capable of exercising povernmental authoriy, All those parties that
can be seen as representatives of the existing political order belong w the
latter; they can be scen as parts of a unified people, since they possess a con-
scious will for political unity which, in turn, constitutes the basis of national
unity, Such parties extend from the National Socialists to Social Democrats,
and though one cannot eliminate the possibility that they might opt at some
juncture to undertake a putsch, they are wo enjoy all the advantages of the
official presumption of legaliy. Since they seem o deserve a presumption
of legality on their behalf, the burden of proof to the contrary lies with their
apponents. However, Koellrewier seems o have overlooked the fact thar
revolutionary partics historically have proven themselves w be the most
dependable source of a "national will.” Thus, it has been correctly argued
against him that his concepiual innovations can discredit no one but the
amarchists, 1

In reality, the question of social structure lurks behind the concept of a
national *life order” A another junciure in his exposition, Koellreuter
concretizes—in fact, reduces—the concept of national unity w a belief in
the sanctity of private properwy, marciage, and religion. IDwe disregard mar-
riage for a moment [which, asfaras [ can well, no one wants 1o abolish), the
question of the ransformation of private property is really what must be
of concern o Koellreutter—the structure of which, by the way, is already
undergoing a functional transformation much more profouwnd than tha
achieved by many revolutionary transformations, ' even though no consti-
tutional changes in the organization of property have been undertaken.
The exclusion of a revolutionary party from the Framework of the existing
comstitutional order would presuppose that German consttutiona] law had
developed a category in accordance with the French idea of “supra-legal
constitutionaliny,” But “supradegal constitutionalin” means nothing more
than the acknowledgment of the legitimacy of a specific st of culiural val-
ues? Whether the juristic legitimacy of a supra-positive individualistic legal
order, standing above constitutional and legal ez, exis in France, i@ cer-
taindy does not in Germany, The second pact of the Weimar Constitution
prowides possibilicies For woo many differen tvpes of legal appeals o justify
the claim that its structure is exclusively individualistic in character,'® But,
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by implication, this also eliminates the possibility of 2 matecial crtecion, ex
isting alongside the principle of legality, according o which one could eval-
uate party activity. Since Koellrentter himself admits that a pany lacking a
revolutionary character could act illegally, there veally does non seem 1o be
i need for the category of a revolutionary party. As long as a revolutionary
acts in a Jegal fashion, i s ievelevant from the perspective of the legal order
whether his present legality rests on revolutionary ohjectives or on “legal
cretinism.” Yet if the revolutionary acts in an illegal fashion, he inevitably
commes e conflict with the existing legal ovder, This holds troe whether his
illegal activities are based on revolutionary considerations or merely on the
“romance of illegality. "'

The legal order does not reproach the revolutionary for relativizing
the conceprs of legalioy and illegality. Instead, he is reproached becavse
his thought process sometimes leads him into the sphere of illegality thao
brings him into conflict with the legal order. It is equally irrelevant for the
existing legal order whether a pary happens w belong o the circle of
“good parties” if, while on its path to power, that party conceives the idea
of ignoring craimimal laws We dare oot be so presumiptuous as o claom the
ability 1o anticipate whatonly the historian is entitled o the highly relative
chistinciion between cevelutionary amd “pood ™ parties

We need tooask owhiat extent the contempoeacy system of rule by decree,
as well as the administeative and judicial practices associaved with ir, has
abandoned the formal character of the principle of legality and a certain
tvpe of liberalisme Although (s oppooents prefer e overlook this, this lib
eralism has less (o dowith a fundamental commitment o liberal ideals than
tox the fact thar it proved v be a practical organizational principle for a class-
divided country. The system of emergency decrees, which has caused prob-
lemis for almost every party becavse of the indeterminacy of (s constantly
changing regulations | just think of the manner in which uniforms and po-
Iitical msignia have been banned), has not resorted o declacing specific
partics fos de la lod, that is, bevond the scope of the law. This has not hap-
pened in particular because an unwelcome discrepancy in relation o the
principle of the equal treatment of all parties, which is still considered a
component of valid parliamentary law, would thereby have become appar-
cot. But, undoubtedly, the indeterminate legal strvcture of mule by emer-
gency decree (the reference v “atal bife imterests” inthe emergency decree
of August vo, 1g31, Forexample, or the exiensive blanker powers given the
administration in the regulation of some of the most basic civil rights) has
allowed administrative bodies o discriminate against those partics whose
legral character remains 2 matter of dispute, The extent wowhich parties are
able o act autonomously s now determined by administrative decisions.
These often stand bevond the scope of effective legal scrutiny either be-
cause they cannot be appealed or hecavse of a lapse of time. The question
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of whether a specific meeting or poster 15 acceptable is no longer deter-
mined] by general rules ban Ty specihc conceprions of public order held by
the police. The manner in which administrative bodies make use of this dis-
cretionary authority is determined in accordance with the general charac-
ter of the party in question. In other words, evidence for the legality of po-
litical action in a particular case loses significance in relation (o the general
presumption of legality. In turn, whether such a presumption of legality
can e made is primanly determined by the orders of central administra
tive bodies; o a lesser degree, it is determined by court decisions. In decid-
ing whether 2 party can be presumed o possess 3 legal chacacier, the key
administrative units ultimately find it very difficult to separate the question
of the legaliny of particular acts from the question of the legitimacy of a
particular set of political goals. Through equal treatment of the Mational
Socialist and Communist parties, the Prossian decrees guaraniee a certain
formal approach by emphasizing the role of violence a8 a political insiru-
men 2 But, typacally, even there reference s made o violent subversion as
a poal and ool a means

The recent decree of Defense Minister Groener constitutes a deviation
fromm the dominant adminisiraive praciices wothe exvent that it is not con-
cerned with the question of dlegalin, but cather with ssuing a certificaie of
goodd behavior to the NEDAF valid cthroughout Groener's jurisdiction.® Cn
the basms of the decree's general context and its pelitical olyectves, one can
conclude that the belief in the legality of the National Socdialisis no longer
depends chiefly on the behavior of the party members, but rather on their
acknowledgment of a set of so-called "national aims.”

The position of the courts (understood here as every independent in-
sitution having the power o senle individual cases authoritativelv) in a
political system with a separation between the executive and legislature is
shaped most fundamentally by their power w verifv administeative acis ac-
cording to the law, Courts undergo a functional transformation when there
i n longer a legislature distinct from the admimstraden, Previoosly, the
courts were only occasionally able o utilize their usurped power of testing
the constitutionality of laws But now they possess the authority o make sure
that every emergency decree is in accordance with the limits 1o emergency
power oatlined i Article 8. I is only the failure 1o make wse of this vero
power that ensures the undisturbed functioning of the system of emergency
rule over subordimate admimisteative bodies and the citizeny, The courts
have continually shielded and sanctioned the practice of rule by emergency
decree, The caution they exercised by focusing on individual cases stemmed
fromm the judiciary's aspiration oot o lose 18 acquired share in the exercise
of political power by establishing legal precedents, but o preserve i Onoe
the courts sanctioned the emergency decrees, they were in fact bownd
to their contents. But as far as the question of the legality of parties was
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concerned, their judgment was not binding since the relevant decrees of
the administration lacked a legal characier. In contrast to subordinace ad-
ministrative bodies for which the decisions of superior administrative bod-
ies on the presumption of legaliny or dlegalioy were binding, even the lowest
disciplinary court could make decisions on a case-byv-case basis without hav-
ing to refer o anvihing but paragraphs 128 amd 120 of the crinnal code
or paragraph 4 of the Defense of the Republic Ace®®

Ty thie extent that woanimity was found i the adminstracion (i other
words, in the case of the Communist Party), the courts have considered the
presumption of illegality to be the determining factor. They went a step
further and climinated the very possibility of proving the opposite. The
Higher Administeatve Court of Thitringen roled thiat dissident Commu
pists (RPCE anthe present time areg nol pursuing armed rebsellion, bug the
court then proceeded w deny any significance o this concession, The res-
son given for this is that " they differ from the Communist Party (EPD) only
i thetr political mcties and 1o their view of the present political siboation,
In contrast 1o the Communist Party (KFPD), they do not believe that the
possibility of seizing power is imminent. However, this changes nothing as
Far as their revolutionary goals are concerned.™ In the face of the court’s
presumption of illegality, even its own well-considered acknowledgment
of evidence suggesting the legality of the actions of the KPO an the pres-
ent timie 5 rendered ineonsequential; the only thing that really counts s
the KPCYs illegitimare goal, it "revolutionary objectives.” As Far as the case
of the Mational Socialisis i concerned, there is as lictle unanimity within
the judiciary as within admanistracive bodies, Most of the decisions, mamly
those from Prussian higher disciplinary courts ® focus on the illegality of
the political means emploved by the National Socialiste Bur there are also
other rulings, consistent with the Thuringia ruling, that have been deter-
miined o the basis of an evaluation of cthe legaliny of party objectives, 2 Here
again we can begin o detect the outines of a tendency o downplay the
sphiere of legal nocms (which demand an exact determumation of the ille-
gality of a party's political means) in Favor of repudiating illegitimare social
goals unacceprable o the administrative apparatus In the process, it oo
longer makes much of a difference whether the administration reaches this
result by presuming thie legalioy or illegality of party action that s binding
within its jurisdiction, or whether the judiciary announces that in the face
of the Wegaliy of the social goals, any evidence poantng to the legality of
the political means used by the group is simply irrelevant

v
Although the concept of the legitimate party, like the system of rule by
emergency decree and administrative practices, still faces obstacles stem-
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ming from Germany's democratic and constitutional political soucture, it
nonetheles has managed wo become relaovely commonplace i the area
of labor law. Theoretically, German labor law is distinguished from fascist
labor Iaw by s cefusal o owtfit bargaiming pacties with 3 legally based mio-
nopoly positon. The svstem of labor contracts simply presupposes the ex-
istence of bargaining units having the will and the capacity o wage labor
disputes, o conclude collective agreements, and o adhere o them. No
ome could have blamed the judiciacy for taking special care before acknowl
edging the bargaining position of economically independent organizations
whiose relmbility inthe sphiere of labor w was still untested, especially o
the extent that the political character of such organizations raised serious
puestions abowt their interest in cespecting labor contraces, Yet such doubes
would have only been permitted o take on legal significance until the op-
posite was proven. When the Federal Labor Court refused to recognize the
bargaining status of the Allgemeine Avbeilerunion™ despite the Fact that this
prggnization not only had proven capable of settling labor disputes by
memns of collectve bargaining agreements but cleacly had respected such
agrecments over the course of many years, it was evidently relying on the in-
creasingly widespread notion thar the illegitimacy of a particular ser of so-
cial goals can lead to a permanent denial of the nght to make use of legal
rights ima legal way, The concept of the legitimate works council 15 acooms
panicd b the concept of the legitimate bargaining unit. Docs the Works
Couneil Law permit the election of an individoal to thie works counecil come
mittee who is willing wo exercise his authoricy within the framework of the
Works Council Law but who belongs o an organization which in principle
hopes w satisly the needs of the working class by means of revolutionary
class struggler® According to the principles of the legal order that had been
in existence, the only thing thar maers i3 whether the individual's actions
are in agreement with the law in question. As soon as the principle of le-
gitimacy i3 taken a3 a basis, however, it is inevitable thar the vight w be a
member of the works council committee is declared to be incompatible
with membership in the Eevolutionary Union Opposition [ Revolutionare
Gewerkschaftsopposition ). But the idea of a legitimare bargaining unit or
even of legitimate organizations forming the works council is oot the ju-
diciary's only invention. Its most dangerous creation is a concept of legiti-
miey that focuses on the nature of the aims of labor disputes; it threatens
to hinder the working class's capacity forwaging labor disputes, The follow-
ing characterste statement of the Federal Labor Court provides evidence
enough for this trend:

One of the conseguences of concluding a bargaining agreement 8 the duy
1o abandon unjustified Iabor disturbances and 1o inataie hostile actions only
when economic aims are purswed, or when there s a legitimare cause for such
action. [f such measures ensue without economic aims being pursued or a
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j1:|.'|.1i+'.|ﬂ'] [e 1512 hri.ng evident, this :.igniﬁr.':. even 1f no contractal rr.:[um.':ihi.l-
ies are concerned, that a breach of the general duty to mainain peaceful re-
latinns, based o the collective hnrgai.ni.ng wrresment, has nocurred 35

The freedom o engage in union activity is thereby vasily limited. The sim-
ple assertion of abor umion claims o power—whien no evident economie
goal is at stake—is now impermissible, The labor court alone decides which
goals are of an economic nature (that is to sy, have a legitimate character)
and which are political (that is, illegitimate )*'—a typical example of how
the administrative apparatus is both fencing in and submitting the labor
unions, which understandably are trving 1o act in a unified fashion against
their economic opponents, to a system of licensing,

VI

The prospecis of every system of legalivy-based political rule depend on the
possibility of incorpocatng the dialecte of historical change more smoothly
than a system of rule based on an appeal w legitimacy can accomplish, The
latter is only capable of surviving to the extent that it succeeds in attribut-
ing the appearance of eternal validioy wo the political and social conditions
of a particular historical moment. 1t was the unheroic task of the German
legal order of unsable coalition governments 1o underiake o balance so-
cial anmagonisms at the level of the existing relations of power between
social classes and groups withowt being able o ger vid of the underlving
sources of social tension. The independence of that part of the burcawcracy
that remained intact grew o the extent that an increasingly trving ser of
conditions nationwide marde it impossible to achieve autonomous compro-
mises between kev power groups by means of parliamentary laws, On the
basis of its position as a neutral mediator, functioning as a trustee in a situ-
ation of rough balance hetween social constinencies, the bureaucracy be-
came the decisive power in the political system; the closed character of its
ranks and Alial ties o the armed forces facilitaved this development. The
burcaucracy is the champion of a new svitem of legitimacy-based rule that
is superseding the epoch of legality-based parliamentary democracy. This
new system legitimizes iself by means of the concept of a legitimate gov-
ernment, it undermines te autonomy of s intransigent foes by means
of the idea of a legitimate parw, and, armed with the notion of a legitimate
bargaining vt and legivmate labor dispute, it proceeds o dominace the
sphere of labor law by burcaucratic means. Nonctheless, the social basis of
this system 15 too weak o permit the bureauceracy o funciion as 2 truly in-
dependent mediating force, standing above and bevond feuding economic
groups and capable of achicving genuine compromises between them and
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thereby preserving the presuppositions of the political unity of the German
people.®® Certainly, the bureaucracy “makes the formal spirit of the state or
the true spirithessness of the state a categorical imperative,™ amd s neu-
trality and nonpartisan character are only an ideological veil for the fact
that the bureavcracy takes itsell 1o be the "Anal end goal of the stae.” Bu
this static social ideal can only be realized by the bureaucracy if it gains sup-
poat From social groups haviog an interest in sabilizing the process of cap-
italist development at a stage that may appear relatively auspicions to a ret-
rospective observer, By repeatedly commienting that we need o go back o
the more simple and frugal cconomic foundations of the prewar years, it is
Chancellor Briming who is giving expression o the aspications of the bour-
geoisic, petty bourgeoisie, and burcaucracy. Eternal value is atcribuced oo
something that has irveversibly vanished in the siream of social develop-
ment. In opposition 1o such restorative aspirations, the progressive will of
the democratie populace most seem o be a dangerous anachrongsm, The
present emergency situation seems o provide the best opporminiy for
permanently squelching that will Popitz—a prominent and so-typical rep-
resentative for the entire bureaneracy—has made the ligquidation of this
anachronism the starting point for his consciously weighted proposals for
revising inancial relations among political wois within the federal sysiem.™
Of course, those phenomena that for us perhaps seem to be explosive man-
ifestarions of rapid cransformations undergone in the postivar peciod are ar-
tributed by Popitz wo party corruption, abuse of power, irresponsibility, and
the s of partisan polittcal deals; these dls ace then onfaverably contrasted
e the civic-mindednes and sense of duty allegedly characteristic of the pre-
war vears Bur is oot a social order forced 1o appeal 1oa concept of legiti-
macy based on the borrowed luster of an idealized past, and incapable of
achieving legitimacy by internal means, doomed o Bl even before it hias
been fully realized?

(Translated by Anke Grosskopf and William E. Scheuerman)

NOTES

1. Ediors Wow: Kirchheimer here is making use of the famous wpalogy of f-
gitimey developed by Weber b Economy and Socery, but the hntovical reference sug-
gests that Kirchheimer is also relying on a second possible meaning of the wrm “le-
gitimacy™ he helieves thar he can drvw parallels between authorsiarn legal trends
in Germany and the ideas and practces of one variety of nineteenth-cenmry royal-
s |1r|li|:'ir:-|.l I]1.-|:|1:|g]1.l. Ergl.l!l.wum_ For ]1.1-:1|'|F|.|l.1|.|n'r1_.'.1 ::-‘qu-:gillimiu: ]'.u:.'lilli.-l:'l 1hn|.|g'h| [
Charlome Touzalinm Murer, Feach Rovalist Doctrines Shece the Fevohifion | New York:
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Columbaa University Press, 1935]; [ohn A, Hawgood, Mades Conséitutions Souee 5787
(Mew York: I Van Nosrand, 1a5a).

z. &ee Carl Schmit, “Grondsizhiches zur hewigen Noverordnungspraxis,”
Rrichrverwaltungittall 55 (195820 161, :

5. Raymond Carre de Malberg, Lo Lo exporisioi de o eolmise peasale (Parks,
Lg51l.

4. Ediror's Mote: The French Consuoutkon of 1875 consisted of a ser of concise
rules overwhelmingly spgerizetirmal in charcter. Tt hmited itself 1o a sei of fermat
feovertings that described the manner in which governmental officials were 1w be
chosen and the n-:spr«r.liw _'i1:|:ri|:|.|:|ir|i|:m:. of distinct gn'.rr'rnm-r:mal bodses dlefned. fs
discussed in the Introduction, the Weimar Constitoiion owtlined a similar ==t of or
ganizatbonal nosms (s Pare 1), buta lengthy addisonal secuon included provisions
for nearly seventy “fundamental righis aned duties” thar ofien possessed a rather in-
determinate legal characier. A few examples might provide some semse of the char-
acter of these clauses: Arnicle 11g announced thay marriage constied “the foun-
dation of family hfe” and should enjov “special protection”; Arscle 155 demanded
thai all citizens have a dwty o ‘]'.h.-.rFm-m.':pHrinl services for the siate™; Ariicle 151 em
taibed thar “the organization of economic life must conform o the principles of jus-
tboe o the end that all may be guaranteed a decent standard of lving.” Although
Kirchheimer gqualifies his criticiams in the subsequent “Remarks on Carl Schmind's
Lepality and Legitimary,” here he refers o the poreniial dangers of a constitution in
cluding a panoply of amorphous, so-called material clavses. In Germany, they al-
legedly provide a constiiutional staming point for undermining the principle of for-
risal Jegaliny and the polincal aucthorivy of the democrancally elected parbament.

5. Carl Schoi, Der Hiter der Vafasamg (Tibingen, 1ggu), po gi.

Edirors Note: The reference here is to Schmin's claim in The Gueedie of dhe Con-
stinetion that mntense political polarization i Wesmar Gernzany bad led w a siua-
iton where no universally accepiable concepr of legality was any longer possible. In
Schumutt's eyes, the concept of legaliey bad become nothing but an instroment of po-
litbcal suruggle; references w it constmeead a “veil” {Schisier) for the power interescs
of partcular political groupings. Folitical groups described all concewable practices
casenual v achieving thelr aims legal, whereas their opponents were inevitably
deemed illegal. A *pluralism of concepts of legality” thus resulis. g

G Editors Note: Article 48 read as follows:

If & seare fails 1w carry o chie duries imposed vpon i by the national constinmaon or na
tiosal Taws, thee Presidemt of the Bepulbilic may com pel performamos with e aicd of aomed
farce.

IFpizhlle salery or ovder are serlosly dsmrbed or threarened within the German Reich,
the Fresident of the Beich way take the neomssary measures o pestore pubdic safety anad
order; iF necessary, with the aid of the armed forces. For this perpose he may eemporarily
sisspenid Lo whale or b pare the Tundamental plghes snumerared i Aricke g {nslolsbil-
ity of the person), Aricle 115 (invichbality of the privave resident), Arvicke 117 (the invio-
Lalsliny of the mails), Avticle 0B (the rlghn e fres speschy, Aricks 12 ithe rlghn re as-
sennlaly ], Articke 1ag (the righit o Form associaions), Article 155 (the right te progeny)

The Presldent of the Relch most lmeediarely communiears woothe Rekchsag all mea-
surds bakim by wirtue of Paragraph 1 or Pacagraph 2 of this Amicle, On demand of the
Rewchsrag these measeres may be abvoganed,
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IFthere i= 2 danger in delay, the state minisery may, for o= own verrivory, take such tem-
pisary meeasieres as arg lndicared bn Faragraph 2. O demaned by the President of the Reich
or by the Eeichsag such measures shall be abrogared.

Demiled regulations (of this Ardcle) shall be prescribed by o nacional ks,

A vas lieratare on Artcle 43 exisis both in German and Englishe A helpful com-
|1.'|1'.|.Ii1.u-: aralvsis is prn'.ridr.«r] h:.' Clintom Bossiter, I'.'.-uutitu.timrd'.i'.ﬁ-:mtmﬁﬁ..ilra: Corists Cooa
gt i adern Democracies (Princeton: Princeton Universiy Press, 1g48); see also
Hans Boldy, “Aricle 48 of the Weimar Constvation: [ Historieal and Polincal
Implications,” in Gersan Democracy ad the Toumph of Hitler ed, A, Nichols and
E Marthias | London: Allen & Unwin, 19710,

7. Compare the decisions of the stave court in furistische Wochemsckedf G1, no. 7
[Lgg2): 51g.

Editors Note: A contem porary commentator has made the same poine: “The
most curiows thing of all s that thess decrees were never annulled, and than sev-
eritl of them are in force o this r.|'.|.:r'.' Bealelt, “Ariicle "EH of the Weimar Constitataon,”
. g,

2. Editor's Mote: In other words: those vighis that can be legally suspended in
accordance with Article 48 of the Weimar Consiinarion,

g Horest Grineberyg, " Das newe Swasbald,” Die Tad { [anuary 1952): Bee.

1o, This was the view of Proussian Minisier President Mars in the parliamentary
debates that ook place in the Prossian sate legislatore on March 27, 1925,

11, See the remarks of Ster-Somlos who, like many others, believes that this
15 poasible without providieg an adequate justification for this views "Geschifis-
miniserium, laufende Geschafie, standiger Avsschuss und Notverordnungen nach
preussischem Verfasungsrecht,” Archiv des 8fentlichen Rechiv g {1g2zs): 208,

iz, Emst Huber, “Die Stellung der Geschafisregierung in den devischen Lan-
dern,” Deuteede horivtenzatung 57 (1952 ), beginning at column 104,

Editor's Mote: This isue took on special significance in 1042 and 1645 the fed
eval governments usurpation of regional authoriy proved crucial w the roe of the
authoritarian sate in Ceermany. A particularly egregious example of such 3 usarpa
ton ok place in the conflicy benween the Social Democratc Prussian siae gov-
ernment and the right-wing Papen regime in the summer of Lgz2. Enthusiastically
endorsed by authorivarian jurisis such as Carl Schmio, the Papen government man-
aged 1o remove the freely elecied Prssian Social Democrats Despare the blasn
unconstitionabioy of this acy, the German judiciary wleraved i

14 The text of the w 1s avualable in F-A. Aulard, Histore l|‘iu1|!.i.|!|Z|_r|||.|:.|e e da rerafulion
fraweaise {1gu1), po gbsl .

1. Chin Kosllreoier, “Paneien und Verfassung im heuiigen Deurschland,” in
Sastymide b Richard Sehaeidi (Leipzig, 1932), beginning on p 107,

Editars Mote: The reference here istn Chin Koellreutier, an aurhoritarian juris:
whe became one of the most enthusiaste defenders of the Mazia, For a fine moro-
cluct®n to his idens see Peter Calcdwell, * MNatbona] Socialism and Constaiutions] Lansy:
Carl Schmicr, Oieo Beellreutter, and the Debate Ower the Nature of the Mazi State,
Lggg—1097," Cardoze Loz Readenw 16 (1ag5).

15. Haenizschel, ® Der Konflikifall Reich-Thiiringen in der Frage der Polizeiko-
stenzuschilase * Arehiv des §ffentlichen Reckis 20 (1091 385,
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6. Editor's Motes This is poasably a veference to Karl Renners haghly influential
account of the rransformation of capitalist privare property in Tl Feaiitutioes of Pri-
vabe Los and Their Sacdal Funciions [London: Kegan & Paul, 19949].

17. Such a position is defended by the well-known political theorise Maurice
Hawrioaw in Precis de fvoi! coresddiutionree! { Faris, 120 h, P 2R

L8, See Carl Schmin’s comments in Aeadiieck des Stgatsechis (Tobingen, 1950,
]'nrng'.ruph Ll pnim Il.

1 On che relationship between revolutionary thowghe and che legal order see
Gienrg Lukacs, “Legalitat und Mlegaliiin,” in his Geschiohde wad Klarsmbmuoisan St
diem uber mearasidiche Dialeteik (Beslin, tgzq).

zon. See the Decree of July 5, 1o50, which has been praoted i the fustizministen-
alfdait (Berlin, 1950}, p 220

gi. Editor's Note: The reference 15 o a set of decrees Erom [anuary 2q, 1092,
that reversed the previous policy of preventing Mazis from belonging o the miliary,

2z, See Glockner in Die poditizcche Berdiyreny dev Beasten (Bith], 1g50), an expen
opinion e on behalf of the ieachers’ organizaiion in Baden.

g% Editor's Mote: The KD refers w the Kommunibusche Partel Cpposition,
agroup of “rightist” Communisis who were driven from the (Sialinist) Deoische
Bommunistizche Parcei (RPDY in 1023 and cherealver serup thelr own organization.
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Remarks on Carl Schmitt’s
Legality and Legitimacy
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Carl Schmitt's Legality and Legitimacy analyees the core principles of the
Weimar Constitution as well as the present and future staros of German con-
stitutional trends® A substantial portion of Schmitt's arguments attempt (o
demonstrate that there i3 a conradiction between democracy’s underlyving
justification and specific elements contained in the Weimar Constitution
o arising from s application. Schmin fGils o discriminate sufficiently be-
tween providing a justification for a particular system of normative ideals
and analveing empirical political reality. He conflates two different tasks—
an analysis of normative political ideals { Solfensideen) that focuses on their
logical structure, and an examination of specifically political forms of hu-
man behavior (which can be intended by normative ideals) concerned with
the question of whether a system of normative eals can "function” prop-
erly when put into effect. Implicitly, Schmitt assumes that the internally con-
trachiciory character of a svatem of political ideas based on a definite svaiem
of normative ideals in itself constitutes evidence that the political system in
question cannot “functon” propecdyv—signs of 2 strand of conceptoal real-
ism in his theory® Since almost all of Schmitt's claims presuppose a certain
Justification For democracy, a discussion of this part of his theory seems ne-
essary. Schmict defines democracy as the fundamental principle of making
decisions on the basis of simple majorities. He furthermore argues thar
democracy can only be justified within the context of a homogencouws soci-
ety. Thus, he comments that " the method of will-formation by means of sim-
ple majority decisions only makes sense and can only be tolerated if a sub-
stantial homogeneity of the people can be presupposed.™ Bun since i seems
that homogeneity refers wo an empirical condition and thus by itself cannot

Edirar’s Nove: Originally appearsd i Arckdve fir Socaindoresshafi und Somal palitik 68 [ igagh.

&4

REMARKS ON LEGALITY AND LEGITIMACY 65

consttute an whiimate justfication, the postulate that democracy can only
be realized in a homogencous society seems o be the result of a somewhat
miore fundamental argument within Schmiet's theory, His Constiutional The
ey explaing in greater deail the significance of the need for homogeneiny
for democracy® There, Schmitt grounds his view by referring to the prinei-
ple of equality, which he claims constitures the presupposicion of every dem-
ocratic system. But in opposition to Schmitt, we need to keep in mind that
the principle of equality by iself doss not suffice as a justification for de-
mocraey; it does not necessacily follow from the equal creatment of all mem-
bers of sociery that the majority should decide.® Since Schmitt undertakes
tox chy precisely this, maperity rule mevitably seemis sensebess to hom, 7 Instead,
majority rule only becomes understandalde i the demand For erquality is in-
tegrated into a demand for the realization of freedom, defined here as an
agreement between an unhindered process of will-formartion among citi-
zens with the will of the government; the demand for freedom then takes
the form of trying o realize it for as many people as posible®

The concept of liberty has many different meanings. In constitutional
theory it has been vsed o describe two domaing thar hisiorically bave loog
appearcd alongside one another, Nevertheless, these two domains differ,
First, the concept of iberty can refer to the process by which norms ame cre
aved, but, second, also o the relationship between the contents of particu-
Lar norms and spheres of individual activity, 5o far, our comments here have
becn concerned with the former. In this first sense, liberoy refers 1o political
libserty [hberty within the state); in the second sense, lberty refers o iodi-
vidual liberey (liberty fiom the state). Individual liberty, which craditionally
has been associated both with vights that guarantes the lbecry of the madi
vidual as well as those rights that permit individuals 1o come together and
form groups, possesses two key attcibores, Fuest, indvidoal iberty guacan-
tees that the process of political will-formation can take an unhindered
formm. Thits function can be deseribed in terms of the mghis of afizenshi, Froe-
dom of the press, freedom of opinion, and the righes of assembly and aso-
ciation belong under this rubric.? They constitute a necessary supplement
v soecalled poliiead vights, such asvoring vighis and the right of equal access
o all governmental posts, Political cighes are naturally 2 component of lib-
erty wilkin the state and fundamental o the process of democratic will-
formation. ' At the same time, individual liberties are the precondition for
a private sphiere of freedom for the indvidoal; here, we can speak of froste
vights. First and foremaost, the right o property and religious freedom be-
long o this cavegory, as well as other liberties, insofar as they do not serve
political goals.'* It is simply not the case that all three types of libertics—
pobitical vighis, the righies of the citizen, and private rights—=have always co-
existed in history!® “Political liberty,” in the narrow sense of fundamental
participatory righits, even exists i some extent n pondemocratic states
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such as Ialy, ! Specific to democracy s the full realization of politcal righis
alongside the full realization of the rights of the citzen: only this combina-
tion can guarantee an unhindered process of will-formation. In contrast,
private liberties do not represent a necessary feature of democracy. The ex-
istence of private rights, and even 1o some extent the fghts of citizenship,
may even prove to be independent of the amount of political freedom re
alized at a particular historical junciure.'® Schmitc's definition of liberoy
paces special emphasts on the liberty of the individoal; in addition, he dis-
tinguishes between the liberty of the isolated individual and the liberty of
mdividuals interscting with other individuals, Since Schmin conceives of
liherty in terms of a sphere of individual action beyond the scope of the
stare and fails w consider whether individual freedom stands in some rela
tionship to the process of democratic wil-formation, ' he is incapable of ac-
knowledging the distinction between the rights of citizenship and private
rights; in our definition, private liberry is merely deseribed in reference 1o
the imtenton underdying indiviedoal behavior, and o is cherefore ieeelevant
whether this aim is pursued b an isolated individual or by individuals act-
ing together. Schmitt defines political liberty according wo its scope, but
s significance only emerges [for Schmio] in relation o the posiulae of
equality; liberty becomes a correlate of equality. Consequenty, Schmitt ob-
scures the dual characier of the rather heterogeneous complex of ideas thar
make up the concept of liberty: it constitutes the foundation both of citi-
zenship rights necessary for democracy and private rights. This all serves to
suggest, as Hans Kelsen has shown,® that majority rule constitutes an insti-
tutional guarantee for the realization of a greater degree of freedom than
other decision-making procedures. In accordance with Rousseau’s Social
Crodfract, we have 1o asome the inevitability of the emergence of special in-
terests within every society. Admittedly, as the scope of such special interests
decreascs—and here we can only think in terms of quantitative shifis—so
too does the sphere of heteronomy decrease, After all, under such condi-
tions the probabiliny of differences of opinion, and the concomitant chance
of being outvored by a majority, decline, Nonetheless, the total transcen-
dence of all differences in opinion has wo be soen 8 constituling a uiopian
idea because it would imply the destruction of individuality itself. 1f we start
from the relatvely vncontroversial clum that an ackoowledgment of the
virtue of & particular value necessitates that we try io realize 1t as fully as pos
sible even i it turns oun o conflicn with competing values, and even if the
real world s likely o present challenges o our undertaking, we can come
1o the following conclusion: even given some relatively high degree of het-
erogeneity within socicty, the mere acknowledgment of the principles of
equality and freedom demands that we sl sirive o realize them as come-
pletely as can be achieved. It is not possible to show within the confines of
this essav that a justification of democracy along these lines bas been his-
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torically dominant or that preciscly this view is the basis for the Weimar
Constitution and s sell-legitimization as the world’s most liberal. In order
to prove the accuracy of this interpretation, we merely need to refer to the
often-cived speech of former Secretacy for the Interior Deavid—a rather
moderate politician who was a contemporary of the Constitution's archi-
tects=—as well 2z o the preamible of the Consutution wself, which speaks of
the German people’s quest o revitalize and secure a political system ac-
cording to the principles of freedom and justice, '

The justification for democracy suggested here is only one of many
possibilities. We can distinguish between two different basic iypes of jus-
tification. One grounds the democratic principle of politcal organiza-
von by recourse o the “formal™ values of freedom and equaliey, inde-
pendently of the objective content of concrete decisions that result from
democratic decison-making procedures, Another justufies this organis-
tional principle only because of the objective character and basic correct-
ness of democratically derived decisions. The concepts of democracy devel-
oped w Bousseaun—and, apparently, Kelaen as well—depend on both iypes
of arguments, '

Crve reason why Schmin rejects democracy is thar he helieves that "whio-
CVCT POSSCESCS A majority position (namely, 51 percent of the votes) no
longer commmits injustice, bt simpdy arceibuces v all of his actions the stats
of law and legality. Becavse of these implications, the concept of a func-
vionalistic principle of legaliey devoid of any substance s pursued ad s
duwe. " But there is a guaternio temierus in the use of the term efiedice
here, Certamly, it 15 troe that it = perfectly legal inoa parliamentacy democ
racy for a 51 percent majority o pas some sel of material-legal norms as
lomg as thiis 15 done in accordance with the existing constitutional system’s
underlving organizational norms. But that might change nothing from the
perspective of some citizens, whio might consider the legal norms o gques
tion unjust. This seems wo be the wpe of sitvation that Schmitt has in mind
in the passage just quoted: those who felt that a particular set of legal norms
werg unjust would have o belong (o a minority. In a nondemocratic siarne,
the same type of situation would arise when an indeterminate number of
dissenting voices, but in this case potentially amounting o more than §g
perecent of all subjects, considered as subjectively unjust a set of norms that
arg considered w the holders of power 0 be just.® In the case thar the
supreme power does not consider these norms unjust, there is only one way
i which a difference between a democratic and nondemocraric state could
result; only if the nondemocratic state institutionalized an authoritatve
decision-making body w which disenters could appeal with a claim than
injustice had heen done to them. But even then the unavoidable problem
of qeeis cutodiel e cudfodeswould remain as unresolved as beforehand, Even
absolutism failed to institutionalize a constitutional device of this wpe®!
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Incidentally, the establishment of such a device would not only transform
existing democratic bodies into nothing but a set of intermediate powers
for a "jurisdictional state™ ({ furizdiftionssiaal}, like that recendy criticized by
Schomiet, bt it would simalarly disfigure mstitutions of 2 new type of plebas-
citary authoritarianism like that suggesied by Schmion®

So far, we haove only considered those possibilities for jusufying democ-
racy that focus on the direct acceptance of values obligatory for their own
sake., Bul the relationship of democracy o oa particular set of values can also
be “instrumental” in an indirect fashion, Atany given point in time, a demo-
cratic system may ool divectly realize a given set of values. Nonetheless, it
may be believed that at some pointin the future democracy will effect the
realization of those values, This position can insist on either the mainte-
nance or the abandonment of democracy once the values in question have
been realized. In both cases, democracy = qustified becavse o s 3 means
o something else; for the first category of justifications mentioned above,
democracy 15 a goal iooitself, The political theoey of Margism s an example
of this view of democracy, whereas National Bocialism is an example of an
instrumental view, seeking the abolition of democracy.

Yer Schimitt does not simply claim that democracy cannot be justified in
a heterogeneous socicty. He abo claims that democracy cannot function
amidst heterogeneity becawse it does not allow all people 1o actin a univer-
sally legal manner® But we can point to a whole series of phenomena that
arg difficult o square with this thesis, One cannot claim thar France was ho-
mogencous in the period between the Panama Dispute and the railway
strike of pguo, The proletaciat had vet o be integrated into the mainsteeam
of French politics, and issues of =pofitigue ef idéofopie pure” still plaved a piv-
otal role in political consciousness, The ideological legacy of the French
Revolution has divided the French people since 178g. Now that these ideas
have become hegemonic, they serve (o integrate social groups into a stable
society. ¥et at the turn of the century, during a critical period in the history
of the Third Republic, this ideological legacy sill had real force. I had the
capacity o polarize the French, yetthe process of democratic will-formation
was ool disturbed 2 In Grear Britain, increasing heterogeneity is becoming
cver more apparent: the consolidation of the Labour Party helped put a
process into motion in which pronounced social divisions now take the
form of divisions among political parties The fact that there are situations
where a concept of substantial national homogeneiy & consciously em-
ploved as an instrument of political integration could just a3 easily be inter-
preved as asvmiptom of an overall weakening of the extent wowhich national
homogeneity s self~evident. This process is all the more significant in the
face of the fact that 1t was linked to the unprecedented “hors de {a nation”™
declaration of a major British party—in short, o an attempt oo limic the ide-
ology of national homogeneity to a mere portion of the clectorate, Signifi-
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cant national and social heterogeneity in Belgium has resulted in a trans-
formation of political parties into wpical integrative parties, but until now
mi serious threat 1o the functioning of democracy has been evident there®
The ongoing trend wward heterogeneity s the source of the B that
ideas of homogencity important for contemporary political consciousnes
decreasingly corvespond o political reality; homogeneity 15 thus largely
founded on ideology in the sense given the term by Karl Mannheim ™ A
“False consciousness” of this tvpe can be generated by o process in which the
“superstructure” lags behind transformations of the social substructure,
The contents of a partcular form of consciousness may once have been
"right” insofar as they corresponded o a panticular set of real conditions,
bt they become "false™ as soon a3 substantial changes in those conditions
have taken place. For example, until recently a virnually unlimicved faith in
the virtwes of 2 form of egotstical caleulaton, namely interest-based soli-
darity, functioned as a powerful integrative instrument in the United States,
Lts efficacy can be demonstrated simply by comparing the manner inowhich
nationally heterogensous groups have been assimilated in Ametica oo simi-
lar attempes at assimilation in Europe. But if it proves to be the case that the
cconomic depresion means that Morth American capitalism has entered a
new stage in its history, it would seem that this quasireligious calculative
worldview s going o be put o oa difficeln tese as i comes up against a set of
real conditions that conflict with it. Particularly in light of its pragmatic
structure, it is questionable whether this worldview is going o prove able v
survive the test ot hand, With remarkable sociological consistency, the
dream of 2 "new prospeity” is now being wsed as an instrument of social in-
tegration in the United States. Social coherence once was founded on the
fact thar the expectation of social mobility suggesied nsellw the individoal.
Mow an ideologically denatured form of this reality is supposed to coment
social bonds, 27 But o democratic ideology may not be “false” simply because
it lags behind transformations of real social conditions In addiction, an ide-
ology may be misleading becawse it inter prets democeatic realiny in the light
of a preconceived utopia that is incorrecly seen as being already realized in
thie existing democracy, This endency is evident o thie deological devel-
opment of broad segments of the European working classes, whose original
allegriamce w sl democrcy seems o have been transferred o existing
political democracy. Paralle]l o the ongoing decline of subjective homo-
geneity, contemporary democracy s faced with the transformation of its
very foundations, and thus a "foundational crisis” is taking place. It is im-
possible o deny thiat those moments when such transformations are nec-
exsary arg precisely those when democracy often finds iself in a cricical
sibuation, But in the face of both the inadequate inductve basts for the ar-
gument and significant empirical evidence 1o the contrary, S3chmitt's bleak
assessment of the impossibility of democracy’s situation in a heterogeneous
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sociely has notbeen sufficiendy grounded. Alver all, new potential solutions
1o this problem are becoming evident: they take the form of an increasingly
consistent "instrumental” view (Miltdendelliung) w democracy. As long as
constitutions had wo represent the interests of relatively uniform social
classes, lindle attention was paid (o the significance of the instromental rela-
tionship between distinct social classes and democracy. This remains true
cven though Charles Beard has recently claimed that the American Consti-
tution originally rested on a coalition of “money, public securities, manu-
factures, and trade and shipping, ™** This instrumental conception currently
manifess nsell most cleardy in the written norms of the constitution hav-
ing 2 material-legal charscten, like those found in the Weimar Constitution
iwhich is founded on the "social contract” of the Legien-Stinnes agree-
mien k) = and the recent Spanish Constutution.® It reflects the experience of
parties that support a democratic constitution becavse they see itdmply as
that political apparatus best capable of achieving a necessary degree of po-
liical wnity in a heterogeneous sociery. From the perspective of parties of
this twpe, democracy’s basic virtue lies in the fact that it provides a betver
chance for each of the respective parties o exercise power than o non

democratic system can provide. The increasingly pervasive status of this in-
strumental view of democrcv—compatble o siyle with so many other
facets of the ongoing “disenchantment of the world " —adminedly con-
tribnes we the instabiliy of democracy 1o the exeent thar political shifis may
suggest Lo key parties or power groups that democracy no longer functions
as an adegquate instroment for reaching their pactcular goals This appearcs
to be the case in Germany; its significance is arguably even greater for un-
derstanding recent developments in Germany than those factors described
by Carl Schmitt® Itis clearly impossible to make generallyvalid statements
about the relatuve frequencies of positive and negaive instromental views of
democracy among various social groups. Bul recent experience docs sug-
gest that a positive instromental view of democracy is capable of generating
political stabality { Germany between 1925 and 192, Belgium, Crechoslo-
vakia, Australia, perhaps even Spainj.

So far our discussion of the functioning of democracy in a heteroge-
neous socicty has ignored questions concerning the strains put on modern
constitutions by material-legal constitutional standards that go bevond the
traditonal set of organisational norms and guarantees of freedom.™ But
Schmitt not only claims that parliamentary democracy outfitted with a tra-
ditional set of basic rghts s icapable of funcuoning propery, bt that
material-legal consttutional standards (regardless of whether they are ex-
empt from amendment or possess special protection becaose they can only
be amended by means of qualified majorides) constitute an addidonal
spure for the inevitable insabaity of contemporacy democracy,? Before we
can explicate this thesis, it is appropriate w categorize the relevant main
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tvpes of material-degal standards found i the Weimar Constitution and of
interest 0 Schmint in his study® The standacds ac band include those de-
mandimg that the administracion aod jodiciary immediacely seek w o achieve
their concretization (in other words, normes of fxaton [ Fxdeungenormen],
such as Article 145, paragraph g, Articles 144 and 145, as well as those
that contain no such obligation. T che Jater group, we find standards thar
constitute demands on the lawmaker to act in a specific manner but do
ool allow citizens 1w sue if they believe they have been left unfulfilled
{ programmatic norms, such as Articles 151, 161, and 162)% and those that
merely authorize the legislator (o act in a cerain way (authorization norms,
for example, Article 155, paragraph 2, Article 156, paragraphs 1 and 2, Ar-
tcle 165, paragraph 50.% It only makes sense woestablish authorization
norms when it seems at least questionable that their goals would have been
acdmussible withowt the authorzaton; programmate standacds, however,
make sense even when their admissibilicy was not questioned beforchand
because they put “moral pressure”™ on the legislaor, Toothe extent thit Axs
tioty mormes are realized by means of norm-based legal action undertaken by
governmental authorities, they have real substance. When they Fal v be ful-
filled, programmatic and authorization standards lack such substance,
How does the existence of such norms affect the funcuoning of demaoe-
racy in different settings? In situations characterized by a relatively wnckang
g destrbution of poaser; norms of fxaton play the following roles by remiov
ing certain objects from the immediate access of smple majorities they
make it more difficult for those ohjects (o become the target of everyday po-
livical srruggles. They reduce tensions and hence tend w improve the func-
tioning of democracy.® When they are chosen correctly, that is, they corre-
spond w the specific political constellation, they anticipate politcal resulis
that otherwise would first have to have been achieved by means of a polia-
cal siruggle. Such Axation norms thus seem o amount (o introducing the
principle of planning into the svstem of competitive democracy. At the same
time, Axation norms deny simple majorities that stand ina relationship of
enmity to those institutions protected by the norms a safetyvalve for achiev-
ing their wishes, Such standards thus may result in a siovation where dis-
satisfied mass movements fail to reach their goals becavse of the especially
restrictive basis of the legal order and eventually opt For radical antideno-
cratic alternatives; this is a real possibility especially if a vavisfion in social
ooer velebivnes has taken place. Bur there is still a noveworthy compensatory
clement that works against this possibilicy. Groups that are attached w the
imstitutions protected b a parucolar fxacuen oocm cend o have 3 posiive
relationship o democracy in general A good example for both enden-
cies=—that 15, for g potental imerease a5 well as decrease in democratic sta-
bility—& provided by the special constitutional protections enjoved by the
civil service, The consututional guarantees providesd w the civil secvice in
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Article vag'® (as well as by Acticle g1 of the new Spanish Constitution) lmae
the scope of political spoils. This reduces the intensity of struggles between
partics hecause the opportunities for political patronage are diminished. At
the same time, the parties’ respect for the principle of legality is subject to
A tough test of thiey believe thae the realization of their political goals 15 ted
o the rapid replacement of personnel in the state burcaucracy.

The same effect = evident mthe sphece of progeammeatic and authorizs
tion norms as long as they are ool realized inoa siwation characierized by &
constant distritution of power. Here, the potential beneficiaries of these norms
arg heought inte a positive relationship o the democratic system (Articles
156, 165, paragraph 2] becavse of the Consttution's endocsement of their
ideal values as well as the political opporunities offered by the aorms.
What consequences do such norms have for the operation of democracy
when there 15 8 varnahle distvbution of fower and a particular political major-
iy attempts toorealize the goals set out noan avthovzaton norme They
wiruled seem o contribute positvely to the functioning of democracy (o the
extent that an increase in power of the group in question is permitted (o
take a legal forme—in other words, o the extent that an expansion in the
power status of a particular group is secured by legal means, In this fashion,
both the Weimar Constitution and the new Spanish Constitution would
allow the transition from an agricultural order dominated by big landed
propety a more epalitarian one by means of @ simple legislative act (Ar-
ticlke 155 of the Weimar Constitution, Article 44 of the Spanish Constitu-
tion . Tosummarize: the material determinaiions of the second part of the
Weimar Constitution are quite indeterminate as far as the question of the
funciionimg of democracy s concerned, Whether an integraove oc disinte
grative function dominates is determined by cheir particular content and
social milieu. All we can do here is limit ourselves to fleshing out their pos-
sible consequences.

Schmicr makes the further point that the inroduction of material san-
dards in the Constitution’s second section alters the organizational core of
parliamentary democracy in such a way that parlinmentary sovereignty s
abrogared in favor of a syvstem based on the primacy of jurisdictional ele-
mmiens, 2 Schomatt s right to dentfy trends pointiog i this divection, but—
significantlv—ihey emerge where the cavses Schmin identifies are ool pres-
ent. Accovding to Schmite, such changes in organiztonal structure occur
especially where we find constitutions with “special material constitutional
clavses that can only be changed by amending the consttution™* But the
most significant example of a “jurisdictional state” is the United States, Ifwe
igmore the Eighteenth Amendment for o moment, the American Constitus
tion clearly represents an example of one "limited 1o organizational and
procedural rules and basic liberties ™ [t 15 the “due process clause” in the
Fifth and Fourteenth Amendments of the American Constitution—huoth
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originally had a purely procedural character—that the Supreme Court (and
the lower courts which follow 1ts lead) has relied upon i order o outfe
itsclf with impressive controls over both federal and state legislation. =
One interpretation of this jurisdictonal element in the American policical
system goes so far as to speak, not at all unjustly, of the “supremacy of the
federal judiciary in matters imvodving pecsons and property,™2 As far as miat-
ters relaved o private property are concerned, the supremacy of the legis-
lature in the United States bas been effectively destroved, Although the
American courts do not “confront the state in the role of a guardian of a
social andd economic order that remains basically unchallenged,” as Carl
Schmitt claims? but rather are conscious architects of a conservative “up-
per house” intent on defending propertied imterests in opposition o legls
latures elected on the basis of universal suffrage,*® no threat to the func-
tioning of the transformed American political system has resulied. None of
the opponcnts of the Supreme Court'’s "usurpation” of power has even tried
to make this type of claim. Whereas the contours of jurisdictional suprem-
acy can be clearly identified in the American case, the German constitu-
tiomal system hias only wken relatively modest steps o this direction—de-
spite the fact thar Germany, in conrrast i the United States, exhibics all the
preconditions of this development emphasized by Schmitt, The only move-
mient waward an expansive constitutional imterpretation has occurred with
regard to the politically irrelevant Articles 151 and 155 of the Constitu-
tron, ' The interpretation of the constitutional guarantes of property does
provide evidence of certain similarities to the jurisprudence of the Ameri-
can Bupreme Court, but it remains fundamentally different because the
concepl of propeny at the base of German jurisprudence remains much
narrower, Besides—and this s decitave for our discussion here—the pro-
tection of propery docs not belong among the familiar basic rights®' Nor
have the courts made wse of the possibiliey of relving on Article 1og as a
starting point for establishing a system of jurisdictional supremacy.™ In the
face of the “administrative state™—which Schmitt rghtly sees as characters
tic of the svsiem of emergency-based decree rule now found in Germany—
possibalities for the expansion of jurisdictonal power are gaining substan-
tialiy in scope, There is now a real posibiliy that a new political sysiem
based on a mixture of specifically administrative and jurisdictional elements
will be able o emerge. Bot thar is a process thar transcends the scope of this
essay; Schmitt himself believes that such a process stands in opposition to
prositive constitutional aorms for the mose pact only becanse of legal cus-
toms (Cewoknheitmecht) 5 This is smply not the place to examine the entire
constellation of Bauwes that Schmin discusses under the tide "the excep-
tional legislator ratione wecessitatis. "

As noted above, Schmin’s view of democracy leads him o posic the exis-
tence of a series of contradictions between democracy and the underlying

e
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justification of a number of central elements of the Constitution. By demon-
strating that democracy can be justified within the context of a heteroge-
nenus society, we al the same time bave implicily shown thar there may be
good reasons for o democeey o nstitutonalize special constitutiona] pro-
tections of a material-legal wpe. For heterogeneity implies the need for spe-
cial protection. Schmitt argues that even if the heterogeneity of Weimar
democracy constitutes 3 case where there may be a legitimate movve for
special constitutional protections, and even i the peed for them s quite
substantial ™ their establishment nevertheless genecates 3 contradiction,
This contradiction arises between the first section (with the exception of
Article 760% and ws founding principle and the second section of the Wes
mar Constitution and is respective founding principle. The justification of
the frse part of the Constitotion allegedly demands an unrestricied " fonc-
tionalism®—in other words, a constitution that smply consists of organiza-
tional standards with the exception of guarantees of basic rights. Schmit
calls this wpe of democracy a parliamentary legislative state (| farlamenda
rische Genezgemmgenant) of & possesses the chacactenistes of & legislaove
state and its decisive manifestations can be found in norms established
by Parliament,®® At the same ome, Schmiet clams tha the basic justifica-
tioy of the Constitution’s second section requires the abrogation of Arti-
cle 76; it should either be fully exempt from amendment, or only the com-
petent organs of the estate-based {stdndestaatlich) state should be allowed o
amcnd It

If we are logically consistent, recognizing the necesity of providing special
protections for certaimn nterests or groups Erom political majorties has w cul-
minate in a situation where those inerests or groups are placed compleisly
bhevond the range of funcuionalistic parliamentary and democratic decision-
making procedures, I wonld be consistent 1o grant them a full exempiion
Erom amendments it i paries or the acknowledgement of a vight o exodus
and secession,

Thus, Article 76 contradicts the founding principle of the second as well a3
the Arst section of the Constitution.® Schoott smply excludes thie possibal
ity that there could be a compromise between the imperatives of "func-
tionalism” and the need for special consttutional protections. He explicitly
repudiates the compromise found in the Welmar Constiiurion as unrea-
somable by characterizng it as an attempt o uphold “newstraling” betwesn
the principle of nevtrality and the principle of nonneotralio: Yet the point
15 e that we simply need w denofy o pewtral position between these o
alternatives. Instead, it 5 3 question of distinguishing between impeded and
unimpeded neatrality, Beyond this, Schmitt's conclusion that a decision to
opt for newtrality here in fact implies 2 nonoevteal decison appears o be
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wrong, Schmitt succumbs to a mistake made by Pascal: “at ne point parier que
Dhvw sty ¢t fovier gu i wesd pas” But Voltaire poinced ou long ago that i is
obwicusly incorrect o make this statement, for those who are filled with
doubis amd in search of enlightenment probably place their bews neither on
hehalf of God’s existence por against it The decisive point i3 this: i is oo
clear why it should be acceptable for some olyects o be fullv exempied
from the operations of the functiooalism of the Arse par of the Weimar
Constitution (which Schmott believes necessanly has o be unrestricied ),
baae sy ic then should be inolerabde o impede the legiskaive regulation of
such objects by political magorities as the Weimar Constitution has tried w
do. In both cases, it is a question of compromises between the value of
democratic forms and the value of definite ohjective values; the Weimar
Constinution is characterized bw an emphasiz on the former. Is underlying
support for democratic forms has merely been moderated in such away that
woling procedures have simply been alvered for a specifed ser of objecs.
Undoubtedly, a ceiling o spedial protections would have to be established
iy such away that if a consiootion were (o iransgress i, the amownt of demo-
cratic procedures remaining would be so minimal that one might just as
well have established procedures justifving the possibiliy of abolishing
democracy® But no one can claim that the second section of the Weimar
Constitution has reached such a limin, The justifcation of democracy thar
we have tried o sketch out here makes it possible w claim that in principle
there is no contradicton between the existence of Acticle 76 and the core
of the sccond section of the Weimar Constitution (that is, with the excep-
o of thie basie vights promulgated there), The faces of the case ace differ-
cnt as far as the applicability of Article 76 w the Constitution’s basic orga-
nizational norms s concerned, In his eachier Constitutional Theory, Schmtt

relied wpon adistinction bevween the Constitution and constinuional Tlaws™ -

to make the case that some constitutional norms are unalterable. He dis-
ringuishes these porms by determining whether they belong (o the funda-
mental structural decisions of the Constitution, I we idenify democracy's
basis with an uliimare decision in GBvor of the principles of freedom and
cuality, and if we in principle accept Schmi's distinction between the Con-
stitution and constitutional laws, a very different assessment of the narure of
the Copstitution’s unalterable core would nevertheles result. On the basis
of the justification of democracy developed above, we can examine the
question of exemption from amendment procedures From two competing
perspectives, The frst asiom could take the formoof claiming chae Arocle 56
should only be used v lead o variations in the system of constitutional stan-
dards that saosfy the following conditions: compromises between demo
cratic forms and concrete values should still only be allowed w appear in
the second pact of the Consotuton (which can be alvered by constitutional
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annulments, supplements, and extensions); basic liberties need 1o be ex-
cepted from the sphere of such compromises,® Variations in the organiza-
tional pareof the Constitution and in s closely related provisions For basic
liberties are only permissible if they are pecessary For achieving the greacest
realizable degree of freedom and equality when structural changes in the
political community require new organizational forms, If we view the prob-
lem from this perspective, it becomes clear that some constitutional stan-
dards or parts of them are alwavs sine guea won and will cherefore be basically
unalterable. These include those that guarantee an identity between the
wills of 51 percent of the citizens and the will of the government: in short,
those that guacantes universal, equal, secret, and proportieoally based elec
tiong, as well as a svatem of representation with a certain minimum of
elected representatives and o masimom cecm of office. This 15 not o deny
that changes in active and passive suffrage might be permitted under some
circumstances when the political community has undergone structural
ransformations. For example, evidence for a change in the average time it
takes for individuals to gain maturity might constitute justification for al-
tering Article zz; the voting age stated there 15 apparenty enly supposed to
give cxpression toa particular age at which individuals are thought to reach
maturity, In contrast, an abrogavon of the principle of “one person, ooe
vote” or any “unjustified” increase in the minimum voting age would con-
stitwte an llegiomate mpairment of political hberty, Consttutional stan
dards that contribute to an unrestrained process of will-formation—in other
words, the rights of citizenship—are inalienable™ Buu all "privae” righis
can be amended. The Hobbesian theorem that the abrogation of political
frecdom can be democratcally justifed contradicts the concept of polite-
cal freedom that we have developed here: our justification emphasizes the
importance of the existence of inalienable instiouional opporiunities for
every citizen to reconcile sate action with his will—in other words, 1o make
sure that freedom and equalicy are the indwidoal freedom and equalioy of
all citizens. Thus, an abandonment of libery along Hobbesian lines cannom
be democratcally justifed,

Instead of this svstem of inalienable rights, there might be another way
to solve the problem. According to an alternative interpretation, Article 76
could be relied vpon 5o thar a compromise bertween democratic forms
and definite concrete objects could manifest iselfin any secoon of the Con-
stitution and, thus, even in its organizational core and in s guarantees
of basic liberties Some mommum of the principles of pebtcal freedom
and equality would still have o be realized here, however; otherwise, not
a “compromse” but a "rape” of demecraoe procedures would have aken
place. From this standpoing, one could justfy slighily lengthening the leg-
islature's term of office.® But the legal establishment of a hereditary monar-
chy would not be permisible. And constinutional reforms, like those out-
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lined by Schimiote im thie final chapter of hos stdy, would no longer prove up
o the task of guarantecing the pecessary minimum of freedom and oqual-
iy, If we had oo make o choce between these owo approaches wward the
problem of constitutional amendment described here, the former seems o
be im greater acoordance with the oac ades of democeacy, This solution
insists that despite any compromise that democracy must make, the pring-
ple of egual participation by roeryone 15 absolutely sacred. This suggests that
the organizational core of the Constiourion, along with provisions for hasic
rights that properly belong o that core, constitute—as Schmitt's position it-
self clearly points out—a "relativistic holy sanciuary.” [is destroction would
mican the death of democracy itself.

Schmict's remarks suggest that democracy cannot be justified merely on
the basis of the idea of equality. In addition, an “equal chance” to become
pat of a political majority i essenial w che "principle of justice underlving
this [parliamentary-democratic] system of legaliog ™

First, we need w clarify the different meanings atributalde v the idea of
an “equal chance® in this context. In the process, we will examine the ques-
v of whether ivis essential For developing a justification of democracy. Fi-
nally, we will comment on Schmics view of the relationship between the
primciple of an “equal chance™ and the existence amd offective functicning
of a democratic system.

Thie verm “equal chance,” 1t seems, 15 choefly vsed o deseribe pao differ-
ent basic staves of affairs

First, it can refer o the equal treatment of all persons, pacties, and leg-
islative proposals at cerain stages in the generation of democratic laws, In
the context of an election, first, an equal chance is guaranteed when every
individual candidate or list of candidates—or proposed law in the case of a
referendum—is admitied mdscominately, The second applcation of this
principle refers w the manner in which vores for representative bodies or a
referendum are counted, In this context, realizing the princple of equal
chance demands, on the one hand, that every vote is counted equally and,
on the other haod, that paroes gan representation i proporoon o the
mumber of voles gained by them; in short, there showld be a proportional
system of representation. Finally, the principle of equal chance directly con-
cerng parliamentary proceedings I requires that, on the one haod, the
same ype of majoricy is necessary for pasing all ovpes of laws, and that, on
the other hand, there has (o be an equal legal chance For every pany o par-
ticipate in a political majority. This condition is satisfied cither when every
form of coalition 15 illegal or when every form of coalition s permasible.
Proposed reforms of parliamentary procedure that have the aim of only al-
Iowing parties i cooperate in toppling o government by aovote of ne conf-
dence when they share a unified set of reasons For doing so reduce the
chamces of any extremust party for belonging & majociy coalition—after



. OTT KIRCHHEIMER

all, these reforms only make sense when the opposition i3 divided. Reforms
of this tvpe miprove the chances for neighbocing, more moderate parties,
insofar as they can opt for either sde,

The principle of equal chance also has a second meaning. An equal
chance w make up a political majority can be achieved only when the right
of every party o gain this status is left undisturbed by legal standards, The
relevant standards here are the material norms of the Weimar Constitution
amd so-called "political norms.” The lawer refer v every standard, regard-
less of how it has been made into law, that exercises an immediate influcnce
on political organization and on the activity of the citizen within the process
of public opinion formation, By means of an examination of Schmitt's anal-
vais of this issue, we need w determing o what extent norms of this vpe dis-
figure the process in which both the governing party and the opposition are
supposed o have an equal chance of gaining majority status, The govern-
ing party is likely to benefit whenever we find amorphous legal standards—
and they exist in every legal svstem—that can be emploved in a discretion-
ary manner to restrain the actvities of opposition parties. This is part of
what Schmiitt has i mund when he refers w the “politeal premium resol-
ing from a legal possession of power.” Schmitt believes that the following
sandards are among these which might function in this way: "public secu-
ricy and order, danger, emergency, NOCCSSary measures, constitutional sub-
version, vital interests,"® Another source of a polincal advantage for thie rul
ing party stems from the abience of sfecific norms, which we will describe in
more detal, Constitutional clavses such as the vghts of cigzenship de
scribed above fall into this category, as do legal norms that make it difficule
for ruling parties to bencfit from “spoils.” An example here is the attempt
to regulate campaign funds by legal means.? Finally, an “unequal chance™
betwoen a governing party and the opposition can ooour when ruling groups
smply act in a manner thar conflicts with the law, Becavse it benefins from
the presumption of the legality of government actions, a fait eooom fdi can be
achieved that even judicial review may prove unable to undo™

Mow that we have tried to distinguish among the different meanings of
the ey of equal chanee, we need w examine the problems posed by thie
principle of "equal chance” for the justification of democracy that Schmitt
sugpested,

Schmitt believes that equal chance constitutes the “material principle of
Justice for a democracy.” In the following section, we will iry—ruo the exten
that the idea of equal chance can be shown to be pecessary for democracy—
o explaim this necessiwy as deriving “monisucally™ from the principles of
freedom and equalic.

It seems uncontroversial w claim thar the view of democracy thar we of-
fered above requires the institutionalization of "one person, one vole™ as
well as the indiscriminate admision of all individual candidares and parties
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tor elections, The same can be said for a propoctional electoral system. For
only this type of voting system offers both an institutional guarantee thata
specific number of voters will match a corresponding number of represen
tatives and that 51 percent of the representatives will be chosen by approx-
imately 51 percent of the voters. This is essential for a parliament to func-
tion as a “plebiscitary intermediary.”

As far as the second basic definition of the principle of cqual chance is
concerngd, the "unhindered” siroctore of democratic opinion-formartion,
described above as an essential element of political liberty, means that op-
position parties should be discriminated against by means of neither the
discretionary wse of indeterminate oor the determinate Jegal norms men-
tioned above Furthermore, it is evident that a svaiem that presupposes re-
spect for the principle of legalivy cannot possibly jusufy illegal government
action—thart ix, the third powenial source of "unequal chances” hetween
EOVETOUNEG anc opposilion partics,

The normadve justafcation of democracy formulated above hardly by
itself necessitates material-legal norms—either within a constitution or out-
stcde ib—tox realize an equalicy of chanoes among polivcal parties, By thie some
token, this dooss pot preclude the possibiliny that such norms may be re-
quired by the postulate of “socil” equality or “social” freedom. Historically,
the coincidence of political awed social formes of freedom and oqualicy has
often been of the greatest significance, Both liberalism and socialism de-
mand both forms of freedom and equalin.™ This leads directly to the thesis
that teday freedom and equality can only be ol they have o be realized
both in the political and social sphere, or we are not likely 1o achieve them
atall.

Sull, there is an immediae cavsal relationship bemween the principle of
equal chance between political parties and the realization of freedom and
eqquality within the political sphere: only the instinuionalization of the ideal
of an “equal chance” could mean that the *formally” unhindered process
of public opinion-formation (that is, the impossibility of legal restrain on
it} 1s “materially” unhindered as well. All currents of socialist thought have
seized upon this state of affairs o polemical purposes, and it plavs the key
role in, for example, Lenin's State and feoodution. ™

Schmin thus considers the existence of an “equal chance™ essential for
the justification of democracy, Yet he also believes that this ideal is incom-
patible with the evervday operatons of modern democracy, Democracy s
thus confronted with a choice: it is cither unrealized or unjustified. In what
follows, we examine Schmict's thests by discusang s implications for the
different wpes of democratic regimes described in his analysis.

What are the facts of the cse inoa parliamentary democeacy where
the sphere of basic freedom (Fredleifseeke) s exempt from amendments? In
this system, we see no meaningfol Dmis w the possibility of realizing the
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principle of equal chance as iniually defined above—with the exception
that we would have w distinguish etween some permisible and impermis-
sible legal norms resulting from the existence of a sphere of freedom pos-
sessing special prowective status

As far as the existence of “political norms” that influence the relationship
between the governing and opposition party 15 concerned, the possibality of
an abuse of such standards undoubtedly exists in this wpe of political sys-
tem. Yet a belief in the possibility of eliminating this danger altogether
wiould truly have w be deseribed as a "normativistic illusion,” The same can
be mrid—as Schmitt himself concedes™—for a certain amount of amor
phowsness within legal norms. But historicallv it bas been rypical of precisely
this ey pe of polittcal svstem that it has tried w ceduoce legal indeterminacy as
mich as possible.

In regard to dangers resulting from the absence of cerain sfecific norms,
it needs o be said that it is exectly one of the special characteristics of this
type of constitutional system—and this is what distinguishes it from other
pvpres of democracy—ithat it makes at least some such norms as unasailable
as possible. The constitutional structure of this system includes provisions
For whart historically have been described as basic liberties and what we have
categorized above in this anticle as the rights of citizenship. In this way, the
right o property can funclion as an instrument that helps protect the pos-
sessions of oppositional organizations and thus secures its contributions wo
the process of public opinn-formation,

But the example of property shows exactly how the same right that in
some wavs helps o preserve the principle of "equal chance” between the
government and the opposition can also serve aliogether different, and
even contrary, purposes, By means of the results of s effects on the eoo-
nomic structure, the right w property, as well as that w personal libery,
brings about an mmequaliy of polivcal chances among social groups IF
the democratic socialist position—that its economic structure could bring
about “equality of opportundy” while presecving the cghes of atizenship—
were justified (which we need not examine here), this would indicate thata
tvpe of democracy with a specifiable normative content exists, in which a
maximal approximation of the ideal of "equal chance™ in aery sense of the
term has been achieved, Schmiteis rght twooargoee that parliamenrey demos
racy cannot cstablish full "equal chances” for all parties, but he is wrong 1o
claim that this fauling resulis chiefly from parlamentary democracy's basic
organizational structure. Instead, such failures can be raced back 1w the
concrete content of specified private rights and certain other material-legal
starvdards

The second type of democratic system that we need wo consider would be
one outhted with basic liberties and marerial-legal nocms, like those exam-
ined above, that could be suspended by a qualified majority and whose par-

-
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ticular contents still need to be specified. The same can be said about this
system of government that was said abowr the previous one: with the excep-
tion of the rules concerning qualified maporities, the principle of “equal
chance” in the sense of the first basic definition could be realized here,

However, this sysem would generate gresler possibilities for inequalities
between governing parties and the opposition tn we were able w wdentfy
in the previous case. This stems from the fact that this system relies not only
on amorphous norms like those just discussed but alse on additional inde
terminacies within the macerial-legal section of the Constitution. Article
v, paragraph 5 of the Constitution, for example, declares thae religious
bodies that are not public corporations can only gain this status "if, by their
constitution and the number of theie members, they give assucance of per-
mancnce.” The indeterminacy of the words used here inevitably provides
substantal room for governmental discretion; this is likely @ prodoce some
of the consequences described above, But material-legal determinations of
this type might also function to assure incwased squality between governing
partics and the opposition insofar as they are not amorphous. Each clause
of this type works to protect the core of 2 partcular instiution from inters
vention. Such protection becomes effective when the relevant institution
stands i opposition W the governing parties, that i when it s connected
with an opposition party in some fashion. Inasmuch as ties between the rel-
evant set of insttutons and 2 particalae pacty ke on ceal significance fora
party’s elecioral chances—and that is all that matters for us right now—
thiese electoral chances become independent of whether the party in gques-
tion belongs wo the governing coalition or the opposition o the extent that
the relevant institutions are clearly supported by a constitution. A tendency
toward the equalization of clectoral chances resulis a8 potential political
norms are eliminated, This is valid, for example, in the case of the insti-
tional basis For the labor unions provided by Articles 150 and 161 of the
Constitution.

Morms of fixation contribute either o equalities or w inequalitics be-
tween parties according to whether they are apportioned “unequally” or
"equally” among parties and their respective instiutional suppors Al-
tributing constitutional status to labor's right to organize, for example, in-
creases the independence of bor-hased parties in relation 1o the govern-
mient while alering there states in relaton w other parties that (either
direcdy or indicecdy) may be “miore” or “less” protected by g constitution

S50 what can we ultimately say about Schmitt's claim that it is simply
impossible o realize the principle of "equal chance™ in a democracy?

Dwiring the course of the concepiual distinctions that we have made here,
we saw that Schmin’s thesis primarily refers w the "equal chance between
governing parties and opposition parties in the face of the existence of
pritical morma”™ In the case of two possible causes of inequality between
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the ruling party and the opposition—namely, where we find amorphous
legal standards and where governmental action conflicss with the law—we
reached the conclusion that teey could occur ina democracy, but only be-
cause, 25 Schoutt himself puts it, “no policeal system can do withowt™ phe-
pomena of this vpe.™ Above and beyond that, democracy is capable of
eliminating one of the main causes of such inequalities to the extent thae it
gives basic rights a legallv binding character. Moreover, it is reasonable o
believe that any additional illegal advantages potentially enjoved by those in
pwer could be disposed of by means of appropeiace legislaton,

If we compare an opposifions! growh’s chance of atlaining power in a non-
democratic state with the "equal chares” of ety 31 peveend of the vofes inon
detoevaey, democracy doos greater justice o the principle at hand. True, the
wtopia of & ferfect realization of the sdleal of an “equal chance™—which, as
Schmin concedes, is impossible in any political conexn the presumprion of
the legality of governmental action and the immediaely enforcealde nature
of governmental decisions are essentially differendia shecifies of public law—
canmnot be achieved. Yet democracy s te only political system that provides
an institutional guarantee that even the most decigve transitions of power
neee] oot thireaten thie continuty of the legal order, In addition, democracy
is st able v approximare the goal of an "equal chance” in the manner that
we have tried to describe here.™

Schmit claims that the justification for parliamentarism contradicts the
underlying justification for direct democratic decision making outlined in
Article 75, paragraph 5.7

The dualsm that exss between these vwo forms of legishation is a dualism be-
tween two distine systems of justiication—a svstem of parlamenary legaliny
and a system of plebiscitary democraie legiiimacy. The poasible race between
them g not simply a compentive siuggle berween two decision-making n-
stances, but between two very different conceptions of what bw s

This thesis presupposes a conception of parliament that does not sce it as
Juatified by the social and techoeal cequiremients of the division of labor, In-
stead, special emphasia is placed on the specific material character of the
norms tpieally crented by parliament™ Oothie basis of this view, Schimice
believes that there is a qualitative difference between parliamentary norms
and unmediated expressions of the popular will as well as—once the su-
perior character of parliamentary law is acknowledged™—an argument
for disqualifying the people from engaging in direct democratic decision
making. A the same time, Schmio does not go so Far as o suggess that there
could be a political system resting purely on direct democracy and charac-
terized by the absence of any representative elements whatsoever, since
every state allegedly regquires some representative features,™ When applied
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to the Weimar Consttution, the following seems to follow from Schmitt’s
thesis Tor the relationship berween direct democratic and parcliamentary
lawmaking: within the framework of the Weimar Constitution, Parliament
has the authority toe supersede lw that the people have previows]y endorsed
Iw a referendum. This is becavse parliamentary and direct decision-making
procedures are both similar in Function and incommensurable in statos; of
decisive importance is the fact that no norm explicidy prevenis Parliament
from revoking o popular referendwm,™ Thiis shows thae Schmaet's view of
the contradictory relationship between parliamentary and direct demo-
cratie decision making wlumately depends on g particolar justification for
the existence of parliament. Ifwe relv on the traditional conceprion of par-
Lament as a “plebiscitary intermediary™ (whiich Jacobt has most recently
madde wse of jJ—in Schmitt’s view, this interpretation necessitates making
concessions o pacliament’s “degraded” form in contemporary socicty—it
becomes possible wo see parliamentary lawmaking and direct democracy as
compatible within the sume constitutional system, In addition, this view al-
Iows s T suggest an arswer o the positive legal question thar arose; repre-
sentatives should not be allowed to act in opposition 1o the express will of
the people becawse the representative most remain silent when the people
speak ™ Moreover, it is crucial that we apply this insight not simply, as
Schmin bas dooe, w direct democracy—in other words, 1o the executive
(there i no other representative instance therel—Dbut o parliament as
well# Thus, it seems correct tooargoee that “becavse the institutions of
direct democracy are an incvitable consequence of a demecratic date, they
should be superior o the mstitutiona] mechanisms of fadived pacliamentary
democracy™ [as Schinn pois i although he fails oo assume this for the Wei-
mar Constitution). Schmitt—who interprets “the sstem of parlismentary
fgnlity a5 an intellecmually and organizationally wnigque and independent
comples that stands in no oermse relatonship o democracy or the will of
the people”™—refuses o apply the deductions made above o the Weimar
Constitution, reasoning that in Weimar, “alongside the exceptional plebis-
citary decision-making complex, the overall organizational features of a par-
liamentary system are still present.™ But this argument would only be cor-
rect iF the Weimar Constitution really were o parliamentary legislatve state
in Bchmitt's meaning of the term—in other words, if Weimar's architects
had sought o svstem of parlizmentary democeacy in which thie centealiny of
the "Egidaleaw” was justified by the Schmitian theory of parliamentarism.
Only then could we conceive of parliament a5 altogether independent of
any tvpe of democratic foundation. As far as recent attempts to justify par-
lament are concerned, there are many sgns that the ope of classc arguo-
ment developed by Schmic in The Crisis of Prerlismentary Democracy is on the
decline; this corresponds to a more general retreat of centain early liberal
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peasitions in contemporary thought, Increasingly, parliament is justifed as
a “plebiscitary intermediary, " Parliament's decreasing significance consti-
tures the deodogical backgrouwnd For this trend, ® Sull, this s nothing
about parliament’s potential role as an organ of democracy [ Transformag-
fonsmrgan). Charges directed evervwhere against the chaos of “power blocs™
in fact refer wo a real set of problems: parliament s no longer a site for au-
ponomiews opinionformation, but s simply an msticotion where preformed
opinions are registered. This suggests that the insttution at the heart of
the problematic at hand may oo longer be the wechoweal apparatos of par
liament but, instead, politcal parties that now funcion as unmediated or-
gans of mas democrate politics, The general deological trend has been
captured by many interpretations of postwar constitutional government™
Indesd, in the case of the Weimar Constitution, its founders on several
occasions explicidy endorsed an interpretation of Parliament that empha-
sizes 1ts direct democraie functions Jacobt has discussed H‘l:is B 1N
great length in his discussion of the problem of priovitizing constitutional
elements with special emphasis on Article 1, paragraph 2 of the federal
COnSiution*

Such a jusufcation of Parliament would not requice—but it also would
not contradict—the demand that if a norm is w be given legally binding
statws by g parlament, more votes should be necessacy for approving it
than are pecessary in direct democratic mechanizms 15 this is the case, then
another purported contradiction within the Consttution that Schmitt has
ilentifiedd, mamely thar concerning the participation requisite for the two
allegedly competing systems of legislation,® can be resolved, Above and be-
youd that, the alleged factual basis does oot appear o be proven. There are
three conceivable cases at hand,

I order o awerd the Coreetibietion, Article 76 staces that a simple majoricy
of eligible voters (o least 51 percent) suffices ina referendoum, In the case
of constitutional amendments undertaken by Parliament, Ariicle 76 de-
mands a two-thirds majority. Moreover, at least two-thirds of the members
of Parliament peed v arend the vore In opposition (o Schmio's claim thar
“in Parliament, a two-thirds majority is necessary to amend the Constitu-
tion, whereas direct democratic mechanisms only require a simple major-
I, 0L 35 important o pote that under certam crcumstances the number of
voues in Parliament required w amend the Constitution could be less than
15 required in divect demecrane decision making, Ficst, this can happen
whenever a proportion of representatives who are present sinks below a
certain level; if the maximuom legally acceptable number of parliamentary
abscnces ocours, a mere 44 percent of the representatives are needed o
amend the Constitution. This case presupposes 100 percent participation
by those in atendance, and it does not include the possibilicy of a forfei-

—
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turg of vores. Second, less than 51 percent of the eligibe representatives
suffices if 1o0 percent do atend but a certain number abstain or forfeic
their votes,#8

When parliamentary and direct-democratic devices lead 1o a conflice
concerning 3 particular fegslative gabute, 3 magoriey of at least 50 percent of
clected representatives is needed wo pass a parliamentary resolution. ™ Pass-
ing the referendum in opposition to such a resolution requires the agree-
ment of a majoriey of all vores casy, in additicn, a majoriey of eligible vorers
has to have taken part in the direct democratic vote (Article 751.% 5o the
minimal accepralde number of vores necessary for passing a parliamentary
resolution s alwavs less than the number needed i order o pass a refer
endum in opposition o the parliamentary law, as long as participation is
less than 100 percent and some votes are lost (e, they were cast for a can-
didare who received] no mandate). Schmin argues againsg this poing by
claiming that it is not factually significant that a s jerry of voters needs to
take part in passing a referendum, since avyone who participates in a suc-
cessful direct democratic campaign, in accordance with Article 75, is likely
o support the proposal in question in the Ars place ™ Thus, there allegedly
is o meaningful distinction between statutory and constitutional lawmak-
ing when undertaken by divect democeatic means, Bot ome can counter this
interpretation by pointing (o the possibility—and realie—of the " wrror”
that can be unleashed against those who embrace a minority position in a
referendum; this can lead them o change their material "no” (expressed
st effectvely by a simiple cefusal o paricipate in thie referendum) into a
formal "no.” To the extent that the pumber of such "terrorized” s fewer
than the number of “terrorists” and the absalute number of the * werroriss”
includes more than 25 percent of eligible voters, this "no” may generate re-
sults diametrically opposed o the original purpose, If these preconditions
arg pob met, "error” i3 likelv o be senseless, and surely harmless ™

Where there s no conflict between pacliamentary and dicect-democratic
devices, Goo000™ vores for Parliament are necessary o pass a legislative
statube, whereas at least one vote s required throvugh direct democratie
means IF we ignore this facmwally insignificant difference for a moment,
there does not seem o be any qualitative difference between the propor-
tion of voles required for direct-democratic in relation w parliamentary
mechanisms. Keeping the turnout rate of the vote undetermined within
certain limits here corresponds wo keeping those numbers undetermined in
a referendum, since—in contrast 1o the second case—here the secroecy of
the ballot s effectively preserved,

This alternative argument suggests that Schmicds decisive distinction be-
vween legaliny and legitimacy can oo longer be defended. Although Schmin
does not explicily define these terms, it seems that “legality” refers for him
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tr the underdving jusufcation of paclamentary wmaking—this justifics
tion 15 linked wothe allegedly immanent character of parliamentary fev—
whereas “legitimacy” refers o the justification of direct plebiscitary law-
making, But Parliament’s place o the German constitutional svstem
no longer rests on the intrinsic salie of parliamentary activity. Instead, i
depends oo the sme attributes thae provide a justification for direct demo-
cratic decision making. They ave thefore diffeend organizational foims of Hhe
same Fibe of lgriimacy, Bevond the question of suspending pares of the Con
stitation thar we addressed abowe, there s nostructoral difference herween
the people acting by means of constitutionally ordamned direct-democratic
mechanisms and Parliament; both are expressions of cthe " josood constitad”
But this, of course, 15 no longer the case once we cease i interpret the
Welmar Constitution {and other democratic constitutions having a similar
structure) and instead focus on the imperatives of an ideal constitution and
corresponding political svstem modeled in accordance with the values and
justificatory universe of Carl Schmitt. Within Schmitt's intellectual world, le-
gality and legitimacy certainly can diverge. In facty, legaliny can be fully ddis-
lodged by legitimacy. The need to eliminate parliamentary legality results
For Schmicn merely from the demonsiration that s wnderlving justification
15 iy Jomgrer mandfest in emparical veality, Monolichic plebiscieary legitimacy
is supposed o take the place of parliament. But even if the highest organ of
the state can be elected in a democratic manner, we could no longer use the
term "democratic” e deseribe it The podnn here i3 thar according (o com-
mon usage, democracy depends, if not on the existence of a central parlia-
mentary hody, then ar least on the operation of a pluralioy of representa-
tives. The reason for this is that the degree 1o which freedom and equality
cann be realized is inversely related o the degree (o which representation is
concentrated. The election of & member to parliament of my liking pre-
supposes that [ have vored alongside so.000 other citizens who alse sup-
ported himg participation in the presidential election presupposes thar—
taking into account that the number of candidaces oloimately eods o be
reduced (and asuming that all voters support candidates whom they gen-
winely endorse, and thus ignoring the posibiliy of mere protest candi-
dates)—it s pecessary for me 1w vole alongside a far larger number of fel-
Iow gitizens In contrast o parliamentary elections, presidential elections
require a much more far-reaching form of unity berween my will and the
will of others. But as the seope of this unity grows, the average distance he-
tween the individual will and the will of the candidate correspondingly in-
creases: in other words, my freedom is reduced because more compromise
was necessary, The same trend toward a reduction of the amount of realiz-
able politcal frecdom—brought abowt by g hypertrophiy of o onification of
willi—is manifest in Schmin's model of plebiscitary decizsion making, in
which the people are permitted oo say “ves” or "no” o questions posed oo
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them by a governmental body* But here the choice of alternatives is re-
duced even more: in the case of presidential elections, we feed 1o have two
choices, whereas o a plebiscite we inevilally have only two cholces. Even if
oie wants p iy o justfy a legally based reduction of popular politcal ae-
iwiey by means of anthropological arguments® the consequences thar we
have just described for poliveal freedom would result inoany event, But
might this concept of democracy justify a transition from the wpe of denoc-
racy represented by Weimar 1o a wype along the lines just sketched out, in
part becavse it would guacantes greaver politeal stabaliey? This question
concerns the applicability of Schomuets genecal theovetical claims w partic-
ular characteristics of constitutional development in contemporary Ger-
many. His main thesis can be easily identified: like many other participants
inn contemporary political debace, Schomin believes that the Weimar Con-
stitution 15 collapsing, In his version of this argument, the source of this
development is to be located in the internal contradictions of the Weimar
Constitution. Here, we have wied w offer a eritical examination of this
[rosition.

Schmitt's diagnostic thesis is followed by a prognostic one: a constitution
reformed aceording o his plans could presumabdy provide For more polin-
cal stabality, Both pacliamentary democracy and s caesarstee modification
constiture constitutional svaems thar allow for legal regulations embody-
ing—so long as they are o accordance with material-legal constitutional
sandards—many concewvable contents; thus, hoth are value-pewral w some
extent. The legislative mechanisms of both constitutional svaems are clearly
distinet from rraditional coes wothe extent thar they both atempn w ine-
grate this great invention of modern democracy. But this says nothing about
therr factual stabaliey, and 1t provides oo answer o the question of whether
historical development will prove capable of making good wse of the rela-
tively open-ended constatotional Forms made avalable oo In our view, thie
answer 1o this question—and this points o the limits of this sudy with-
ol irvieg oo claim thar we have Tw any means completely answered all the
questions raised by it—depends chicfly on many different factors that de-
termine the structure of polittcal acuon oday, The dependence of polia-
cal behavior on so many incercelated facions leads ooa sinvation where a
variation in just one factor can lead o disproportionate disturbances in
the political equilibrivm. This makes it very difficult to come up with reli-
able prognoses, even if we igonore the antinomy underlving those progooses
whoese character as ancsnus becomes a precondition for their accuracy.
Would we be able to make all the comments tvpically heard today about the
stability and continuity of French democracy if the successor to Charles X
had not favored the flag of lilies over a second restoration,® it Boulanger
had o been the protovpe of a "didalaer wangued ™ 0§ intact, ancidemo-
cratic elements in the leadership of the French army during the Drevfuss
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period had recognized the real significance of this legal case®™ Might not
we be talking today about Russian democracy's auspicious source of con-
stancy in the relatively homogeneous peasant masses if the Febroary regime
had anticipated the baule phrases of the Bolsheviksr To pose these ques-
teons does nod mean that we can provide an affirmative answer to thiem, e
onlv means that if we are (o provide an acourate assessment of the peealele-
ties for constitutional developrment available, we need to take svery conceivable ex-
fraconisfiutional fackor inds consideration. I seems thar only iF constinuional
theory tackles this sk by working in close cooperation with all those disci-
plines concerned with social experience™ will it gradually be able o comvey
general solutions to such problems.

[ Tramslated by Anke Grosskopf and William E, Schewerman)
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of collectvism, lawfully combine ., . economic enterprises and associavions in order
L secure cooperation in production”; Avtcle 08, paragraph 50 “Powers of control
and administration may b conferred npon workers' and economic councils within
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ithe purpose of looking afier their economic and social interesis, be given legal rep-
reseniation in facory works councils as well as in diserion works councils organized
an the basis of economic seceoars and noa works counetl for the entire Rewch”

42, Schmic, Legalitad yana Lapitimirde, pp. 57=58, 61,

Editor's Mote: [n other words: material-legal standards provade a staruing point
for anempes by the judiciary 1o gain substantial decision-making awhoricy. Recall
ihat Rirchheimer seemed 1o endorse 1his view in “Legality and Legitimacy.” Here,
he qualifies that argumen,

43 Schomitt, Legaliest wed Legitimarar, p. Go,

44 Schmicy, Legalivad wied Leginmagdr, p, Go,

45- John Commons, Legal Foundations of Capitalism (Mew York, 1ge4), p. 353
Blaare rr«r.:nl:l::r', see thie Fh::-'lrmim'l ACCHLIT pr\m'ir]r.rl in Lowtis B. Bowdin, Covermaouwsd
fy fudiciary (Mew York, 1gaz), chapters 55 and 54, and the Gernman-language acoount
in Helnrich Rommen, Grasdieche, Geesds and Richier i deie DA (MOnswer, gz,
2. Bo
: .1!:l.|*n. Charles Beard, Americon Goveramend ond Poliior (New York, 1410, p. 40, Alse
see the very cautous but uliumately positve assessment of ths set of pracuces m
Ernst Freund's informanive “Constitonional Law,” in Evecpeds faidia of the Social Sciemes,
vol 4 [Mew York, wggo0, pozsg.

Editor's Mote: The discussion here concerns the ;rm.-u".'ﬂu Dl ﬁurl:rr.m: ot
and its repeated assauls on legislative-hased social reforms

47- Schmict, fe Bt der Vigfassag, po 254,
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48, Although there have been different evaluations of thi trend, the basc facis
of the case are uncontroversial: John Burgess in Pafitical Soienee Quaitady 1o (18g6):
420; Charles Warven, Congres, the Constitution, and the Supreme Court {Boston, 1g25],
pp. L 7E=177. For a critical analysis see Boudin, Gevsmmend by Judiciary, chapier 2.

40. Edivor’s Mote: Artiele vg0: "I an official in the exercie of public authoray
vested in him is guiliv of 2 breach of his official duty tovards a third pany, respons
baliry shall avach primanly w the state or w the public body for which the official
serves ;) Article 155 "I':rnp-r:rl:.' shiall b g':l..'lr.anlr«r:l:l h:r' the constiowiion. [ks nviure
and bmats shall be prescribed by law”

5o Editor’s Mote: This s a peculiar comment, unless one reads Eirchheimer
simply s pointing owt that the Weimar Constiiution’s codificacion of propeny righes
was no Jonger placed in that poruon of the consutution (Artele vog o Artscle po8)
outlining vraditional fadividual liberal rights, Weimar's founders believed tha pri-
vate property should no konger enpoy the same status o the nviolabilay of the per-
son [Armicle 1140, or the freedam of speech (Amicle 118,

51. For a survey of this debate see Albert Hensel, Die Rachspenchis fracs ém
derefeoken Recheebden, vol, 1 (Berlin, :||:_|.21__:|'|. Cm ithe j':l.rixp:l"n.dr.nn-. of Article L}, seE
Gerlmand Leibholz's comments in Arwkie fiie affmaliche Rechis g (1ggo): 428, For a
typical treatment of Articke 109 by the upper couns see Eatscheidungen dis Heicha-
perickis in Zivilrachem |3|.1": rEn,

Editor's Wote; Anicle 1og assures the legal equality of all German citizens.

52 Schroic, Legalitdr uad Leptiawidl, beginning on po 71, Bule by emergency
decree in conemporary Germany is no longer merely a provisional facet of a ba-
sically democratic constitutonal svatem. It now 8 reminiscent of the situaton of a
“suspended consuurion” like thar found in 1548 and 1840, see [ohannes Heckel in
Archiv fir ffenslichen Reckis oo (1gazh qog.

55 Editor's Wove: The reference here is w pan 2, chaprer 5 of Schmin's Legal-
it el Legritiwontat, where he outhnes an argument that openly calls for the destrue-
tion of raditional parhiamentary democracy and s replacement with a diciaiorial
“adminisratve sae.”

54 Schmiir, Legalital wied Legitimitdt, p. 4%

55 Editor's Move: Ardele 76

The conststution may be amended by legmlative action, Bowever, resolutions of the par-

lizment for amendment of the constiterion are valid only if vwochirds of the members

are present and reo-thivds of those presenn glve thely assent Moreover, resclisnicns ol

the federal counal (Beichsai) reguire 3 neo-thirds magority of all the wotes cast, IF by

popitlar petliion o constiutional amendment 5w be sebminsd e a relerenduam,
must be approved by a majority of the gualified worers

If the parliament adopts a consmutional amendment over the vein of the federal
coapieil, the President shall not make this law vald if e federal council demancs 5 ret-
erendum within two weeks

i Schmiir, Legaliogl wid Lapiomitds, p. 7.

57. Schmic, Degalitad wivd Legnivmiids, p. 44

58, Editor's Nore: According e Schmiu, Anicle 76 conuradicns the *functional-
imm” of formal parbamentary rube-making devices by demanding a qualified ma-
Jority for amendmenis w0 the material-legal clauses of the Constitotion’s seoond
section. In other words, Artsele 56 smpheidy abandons a perfectly “value-free”
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perspective. Avthe same time, the “mlue-laden” characier of tha second section de-
mands that some of us obpects stand aliogether outside the scope of "functonalisie”
descision :rn'.l.l'.i.ng; thus, Article ',|ﬁ also contradicts the Consttiution’s “substantial™
second seetion

50, When Hans Kelsen (in Wesen wad Wt der Demokrens, po 55 ) deseribes a qual-
ified majoriny as a closer approsimation w the idea of freedom than a sinple ma-
jorny, this s only possible because he has both privare and political freedom i
mind. For a discusion of why it is necesary to dsiinguish between these ivpes of
liberiies, see the comments i the 'h-ﬁgilnni.ng of this essay

Go. Schmict, D Vefasrumglelor, beginning on p. 200 Also, Carl Bilfinger in
Awchde des dffertlichens Fecks 11 (1g26) 118, and in his Matienals Demokvnie als Grund-
dage e Welmarer Vivfasswng (Halle, vgzg). For a survey of the lierature see Thoma
in Hendiuch des dewtschen Stamtsechis, vol, 2, po 15q, and Waler Jellinek, Gumeen der
Vo fasneryrigesaizgebung (LOFL).

Editor's Node: As Frane Neumann nodes below in “The Change in the Funciion
af Law i Modern Sociery,” Schmitt

wns ol the oplnkon thar amendments w e Constolon coubd nar assail the “Consin.

e as o bosie decision. Constitutional amendments might mod ity only certain aspeets

af the Constivurion. The fundamenal decsions regarding valoe preferences which che

Camstitution embodies, Schmite thought, oould ot be maodified even by the gualifed

marlia mentary maoriay which had the power moamend the Constnmion,

Newmann might have done a beteer job of describing the natare of the fundamen-
tal “decison” that Schouit had nomand: oo euly “polivical,” which for Schmia
means that i 15 an “exisential,” * pure decision not based on reason and discwssion
and mod jl.mliFg.'ing piself, that s, an absoluie decision created out of m:.lh'ingnr.':x.'
Carl Bchminy, Paliticad Thealagy Feur Chepéers on the Comeagit of Severeigrty (Cambridge:
MIT Fress, 1g85), p. GG

t1. The expressions used here are to be undersiood in the sense anribued
e them in Lowenstein, Erechamimgifoma der Y faawapidadaung, beginning on
P14

Bz, From this perspectve, the abolivon of divect democrate decison-making
procedures by means of a twosthirds majority is not permissible; Waler Jellinsk in
Handbuck de drulscher Sleatnmoiis, vol 2, P LHF,;'.I"hnma':. view s foured in the same
vidame on P o114, ancd _|'.'|r.nhi|':. n fke I'tnir.rj.':gr.lﬁ'.l'lr.':lra.lr:l.u:.i.f tm deeiecher feckinleben,
pp 257-253. Both Thoma and [acohi believe that amendmenis can be made in
| Fraase |'|:rnn-.r.|1:|:rr.':. bt that the Jm:;u'ih-ilih_.' nf:rm-:m:li.ng therm 1= :|.'||.hjr.n1 to @ referan-
dum. This position ignores the face thar the people organized inwoe a political svsem
dio not have the same rights as the people as “poweir coestitaen”

Gg. Ina similar vein, but by means of an argument thar emphasizes the intent of
the Constituiion’s architecis, see Walier Jellinek in Handbuch des deutschen Sinais
vechis, vol g, po 185 Bee ales Gmelin's comments in Avchi fir §fealichen Rechis 1g
1030}, beginning on p. 270,

. Although both of them vefer to Schioat’s Legalidt und Legitimindr, neither
Thoma nor [ellinek develop a principled argument for why some organizational
norma and basic rights cannan be alvered. Thoma's comments on the principles of
freedom :ndju.':l'irr'in e Cirundeechde wad f]n.ﬂ'u'l!p_ll'{l?.':krml. .-:I'm'.n'i.rir.l'mw_.ﬁu':mlg[ﬁrrl'in.
igzgl, vol 1, po 47, only refer o the question of impermissible individual measures,
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even though there is explici reference io “hills of attinder.” He does not seem o
acknowledge thar some parns of the Consutution are unalerable becawse of reasons
of principle. This becomes clear in Hasdluch de decsehen Seadsechis, vol, 2, po 154,
O the questions of amending the Constitution, see also Gerhard Ansching, fon-
for it :.l.u:l'n"l!.ﬁi.l:k:r.m_‘,"rr.uung [ Berlin, |-e_;'_-!,2]. hr.gi.nning nn p __'qHE. Thers, he ex presses
appoaition w the “new” waching [that s, the idea thar there must be some core 1o
thie Wezmsar Consttutaon that canmoe be aleered by means of Artcle 56—ed. ] abouwt
this issue becauss he believes that it implies the existence of an obligatory referen-
dum aboi the constitution s, This argumeni is unaccepiable: chis would e a
referenduwm of the “foweed coastinidd,” but a power reserved w the ®pocmir constitn-
ari” 15 ab stake here. This whole set of problems serves o encourage the elaboraiion
of g s of general constitutional struciures, Such “inherent limitations on the legis
lation” do not, however, have the same political relevance & the formuks of “due
process of law” for a concrete economie system. See Ernst Freund, " Constiourional
Law,” Evecyelopedia of the Socind Seiomees (Mew York, Lggo), po251.

Gg. Schmiry, Lepafitds wnid Legitiamitdd, p. 50,

Editor's Mote: For Schmitt, parbamentary democratic deciion making seems at
the very least o presuppose a commitment 1o the minkmal normarive ideal than
every party should have a chance w make up a poliveal mapriey; otherwise, there 3
no reasen why any particular polivical constituency should opa o respect the mech-
anisms of majority rule in the Arst place. Schmait then proceeds o argue that even
this rather minimal condition s continually violawed in conmemporary democracy,
Governing majorties ke advantage of a "political premium” deciving from their
poasesabon of sate authoriy: 1) they inerprer amorphous legal concepas ¢ public
arder,” “emergency,” eic.} in a manner that swits their own political aims and harms
their opponents [Emwcsssnshendhetbungl: 2) they enjoy the benefis of the presump-
o ol the legalivy of their actions [ Lepaf@disemrmutaag] . b in sivwanions where their
acis may be of a questionable legal character, they enjoy the advanage of conrrol
over the adminswraton, This allows them w execute their decsbons even belore
there 18 a chance for the oppositon w appeal woa coure [seftige Vol bei]
[Schmmi, Legalitd und Legitimitdr, pp 5 5-40]. As we will see, Kirchheimer and Leites
also critically scruvinize this claime Bur it is imporiant that Schmic's inenton hers
o clear: he wants wo demonstrate thateven the most mioimalisue wterpretation of
demaocranic decision making is a failure—and thus that democracy cannot possibly
live up to those standards that it chims w be o accordance with,

G Schmicr, Legalitnf wid Legitimitdt, p. a5,

tr7. O possibalitkes for legal regulations of the financing of elections see Edward
Hait, American Parties and Eleactions [ New York, Lg:ﬂ]l:l.

Editor's Mote: This claim s madequately explicated. But Kirchheimer seems o
be suggesting thar the fack of some constivunional orms or kegal rules—such as a
constitutional cliuse assunng free speech or rules regulating campaign fnancing—
can also underming “equal chances™ for different parties

G8. Schooa, Legalital ured Lagnitimisdl, p. 306

Editor's Wore: Schmii’s oniginal argument here is described in nowe G4 above,
Kirchheimer and Leites seem o alter his onginal position somewhat in their ac-
count of the nature of a “political premiom resulving from the legal possession of
pobitical power.”
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. B H. Tawney, Equality ( London, 1q29), p. 125

7o Editor's Note: For a crivical discussion of Lenin's Stade and Mevodulion, see
Crro Kirchheimes, *Marxizm, Dicravorship, and the Organizaton of che Prolevar-
iat,” i Peditic, Law, & Social Change: Selected Evwmp of Otto Kirchheimer, ed. Frederic 5.
Burin and Kun Shell (New York: Columbia University Fress, 196g),

FL. Schmitt, Legalidt und Legiiimitdl, p. 45,

72 Schmiit, Legalital wad Lepumatal, p. 45. See also Lester Ward's comments in
fetnee Sezdvdoge (lnosbrouck, 1g09), wol 1, pogos. Boffenstein (in Schmollers folrbuch
45 Lo ] vogh summarizes Ward's view: "Every gain in power provides an addi-
vional advantage in the struggle o gan more power.”

75

The contemporary B based demooratic stave depends first and fovemost on free and

aqpual poditical competitien, and a legally guaranteed egqual chance for every group b

advance ins wleas and imvereses by political means. Thas legally equal oppomunity can in

fact seenmy dizhioies because of lnequalities in edecarion amd properry; this can happen

o aveh an extentthat o probetarian dictstorship mayseem o fulfill this egalarian adeal

more effectively than the comemporary iw based stare. Bur the impresive degree o

which thispolitical ideal stal] correspomds (o social realivy can b ssm in postwar Raly in

the emergence af the Catholic Popelar Parreywithics esremely radical social demands

Hermann Heller, Europar wnd der Fascismws (Berbing 1951}, po 100, There clearly are
parallel examples . contemporary Germany,

74- Editor's Nove: Article 79 owtlines procedures for a referendum;

A law passed by parlizment shall, before in becomes valid, be subject o & referendum of

the President of thwe Reich, within a month, decides,

A law, whose validary has been deferred on the request of one-third of the members
ool parlizmenr, shall ke subjecr toa referendum epon the regquesst of one-weniiegh of the
gualified vooers.

Acrebevendizm shall also take place, M onecenth of the gqualified vorers petitlon for
thee submassion of 2 proposed law. Such pesrtion must be based on a fully elaborated ball
The bill shall be sebmitred 1o the parliament by the minisery accompanied by an ex-
pressaon of ms views, The referemdum shall not vake place i the Bill petitioned for w
accepred by the BEeichsiag withour amendment

Chaly the Presldent may order a referendam caineerning 1he I'|||-rlgr~r. tas baws, and
salary-relared regulations.

Drtaileal regulations im resgect oo b referendum anad initisive shall e presorilved
by 3 fecleral bw.

75. Bchmint, Legafindt und Lepitimitdt, po G, see also p. GG,

Edinor’s Mote: Schmin believes that the Weimar Constinution's direct-democratic
elemenis conflict with its traditional liberal-parfinmentary feamures. This siems from
the fact that Weimar's founders (allegedly) sought a parliament in accordance with
traclitional liberal nn:rl.-r.:pl'inn:. of J'.mr]iamr'nr..'lr}' EUVETTUMETL. In other wortls, :hr::r'
emphagized the classical kleals of ratonalistie liberal parliamenarism—or ex-
ample, the aspiration w guide political affairs by genecal norms stemming from a
process of free-wheeling ratbonal discourse. According w Schmio, plebiscives are
g':l.'ir]n:l by an H.I11:.gr.|]1.-r:r clistinet In::-gii.—. wherans Parliament is based on mtn, refer
enda necessarily are guided by an irrational, emotional expression of cofweies. Ac-
cording w Schmitt, this conuadiction manifests iself in a series of inane decizion-
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making devices within the Welmar Consticution; Kirchheimer addresses some of
these arguments helomw. Schmitt, Legafied? wnd Lepitimitdt, pp. Ge-Hy.

76, O the problem of justfving Parliament see Gerhard Leibhole, Wesmn der
Hq'nﬁwmtﬁm [Berling 1 !_:uegﬁ. ﬂ!FEEEﬂ:"].‘ P 7i-

77- Chualivies that help justify the special status of the legislatore n Schmie's eyes
inchuce “reason” and “moderaiion.” Schmitt, I..!Q'd‘iﬁit e I.n.gﬂ‘im..i.:.-il. 28 Gl see also
PP- 15 15.

Editor's Wote: For Schmit's discussion of parliamentarism see The Crios of Par-
daweritary Demoermey (Cambridge, MIT Press, 198z ). For his discussion there of the
special character of parbamentary biw, see esp. pp. 4448,

78, Leibholz, Weien der Reprdseniarnioi, po 170, floonoe 5,

70 Schomitt, Legalitdt wnd Legitimdtar, pp. G35, Gg.

Boo This only applies if nothing crucial accurred between thar unemire when
the veferendum took place and that moment when Pacliament passed a b, I some-
thing relevant for the lawin question hasiaken place in the meantime, then the rep-
resentative Punction of Parlament demands of ot that it reconssder the legislative
proposal in question in the spiric of the referendum that had been approved by
the people. A parbamentary law that contradicted a referendum could come into
exisencs if it substantiated a shift in public opinion that had resulied because of
changes in the political siwadon. See Jellinek in Hondiuck des dewrechen Staatreckss,
vol 2, pp. 1#1=182, Unfortunacely, his example is not well chosen. his non evident
why aheratons in the use of the death penalty abroad should have an iomediace
effect on the polivical perspective of the majority of the German people.

Br. Schic, Legodiaas wied Lagdtiaitdt, p. Gg.

Editor's Mote: Recall the special place accorded the executive in the provisions
of Articlke Fﬁ—fﬂrl:rfll.‘lﬂ!ﬂ above—for a referendum.

B, Schmit, Legalitds wad Legitimtdy, p. G5.

B5. The liberaldemocratic orented lievature describes this process in terns of
the “distrust to parbament.” This expression is meant wo capoare the loss of parlia-
ment's autonony, but it says nothiog about parliament's technieal functions, As far
as the role of parliament in democracy is concerned, this “distrust” B an eminently
democratic virtue: Harold Laski, A Grommer of Pofitics [Mew Haven, 1925), p %21
.-";gm-.': Headlam Hnr]q.'. The Ny Democracie Consfiiefimes |1_-|".|".':|.|.m-iﬁ! (o, Lguﬁ].
P ae.

By See the exiensive analysis provided by Karl Lowensiein in his “Soziologie der
parlamentarischen Reprasenratbon nach der groasen Reform,” Arehie e Sociadois-
sensckaf 50 (1geg ) Also see Arnalen des Deutschen feacohs reaj—razs5, po§

Since the emergence of mass demoorcy, the cabinet is only formally subordinate o the

lower heuse. The raling power & nothe hands of the elecrovare, The kwer hoess |s na

longer the master of the stave, but rather a mere cmnsmession belt and msrement of
cantral for the elscramne

The peasibility of replacing parliament in a democrac mave 8 discussed in Graham
Wallas, The Ciread Society [reprini: Lincodn, Neb., 19685]; Ferdinand Tonnies, “Parla
mentarismus und Demokratie,” Schwalles fafinbuck 51 (1927, Despite his criticisms
of it, James Brvee acknowledges the technimal necessity of parliament in Uodern
Temocracie (Mew York, 1ga4), vol. 2, p. 577



kS OTTO KIRCHHEIMER

85, Thas wansivon from a subsindal justificavon of Pacbament to one that
emphasizes s sociorechnical functions is described by Eiegler, Dhe snders Natmi,
heginning on p. 285, But he does so withou acknowledging the significance of this
development for the anempr wo prossde a justificaton for conuemporary parliament.

BO. See facobl Reichigerichis praxis 1m dewischen Rechisleben, pp. 244-245 Thoma
in Hmnadlnich des dietecken Staetoechis, vol. 2, po11g.

By, Schmii, Lepaliedt und Legitimitdr, p, 67,

Editor's Move: One consequence for Schmin of the Weimar Constion's
atiempi to synihesize tmeditional liberal parlmmentarism with new forms of ple
higciary decksion making 15 thar contradictions emerge concerning the numbser of
voies needed 1o pass laws by means of these two distinet legisline “seiems” See
note 74.

B8, Focusing attention on the problem of parbamentary absenteeism is justified
hecanse parliamentarians may fail 10 show up o vote for political reasons.

B When this vpe of conflict arises need nou be discussed here, See Schimi,
Legafieat wnd Legitiousids, pp, 67, Ga,

o Edivor's Mote: Arvele 55 veads that "a vesolution of the parbament shall not
be annulled unless a majonty of the qualified volers partcipate in the election”

gL Schroioy, Degadiedi wied Lagntimerds, p. G7.

Editor's Mote: Schmicn writes there that

in parliament, amendmens to the constitution require s reo-chirds majocicy insvead of

a samiple magority; in the case of o referemdum, we o dares to demand a gqualificd nes-

jorly of cthe present, wamedlaced people; this would consomure an all we abwios con-

wradicrion of the basic democratic ideal of majoriy rule. So Arade 36 requires a simple
majority of qualified voters in order to amend the consitarcion by means of 3 referen-
dum. [n comrrast, Arvcle 75 requires the paricipation of a majority of qualified worers

I & referendam (10 s o resaln in the annulment of o parlizmentary resclution. .

Tadday, things hawe reachsd such 2 smte thar anly those who plan 1o voee “ves” ina ref

eremilim mke parr in e W chey constiouse & majoritg of gquealified wiers, o refevendom

will b passed which at the same time always necesarily sacisfies the conditions owtlined

in Artlele 56 for constmunional amendments by means of a releverdum. In practcal

terms, any distinction betwesn stutory and constitutional lawmaking therebyvanishes.

gz On the guestion of “tervor” i the context of direct democratic deciiion
making see Karl Tannert, e Rebdpentalt der Voliwentieheids [Breslau, 1geg).

0% Eclitor's More: That 15, the apprcm'imnh-: number of vodes nesded (o elect a
rember w the parliament av the time Kirchheimer and Leives authored this essay.

G- Schmiit, Lepalital wnd Lapiomatdl, beginning on po g3

05. As far as the possibilive of an dentical system of norms having a diversiy
of possible theoretical jusufications is concerned, it 15 srking that the view that
the people have presminsnce authia the constitutional system (a3 Jacobis theory
argues), and the view that they have preeminence ouiids of it (Schmites view), can
he linked 1o contrary assessments of the basic characier of the people, [acohi, Dhe
Reickspenchisprong im dewlschen Rechinléten, po 245, p. 249, note 4o

gh. See Georges Bernanos, La grands peur des Senensands (Paris, tgg1), p. iy,

a7. See Charles Seignobos, Hoiwre de fa Fosice contemporane (Paris, 1921,
P 1350

08, Seignobos, St de fe Fravio comfem ovaine, beginning on p. 2o,

qn. See |ohn Dewey, The Public and 1ty Proffems (MNew York, 1927l p. 171,

PART 11

Law and Politics in
the Authoritarian State
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The Change in the Function
of Law in Modern Society!

Franze L. Neuwmann

Fascist and social-reformist critics conceive of the liberal state as a “negative”
state, and Ferdinand Lassalle’s characterization of the liberal stave asa "night-
watchman state” 15 2 generally accepted formulation o these circles, The
fact that liberalism too regards ks nonexistence a5 the highest victoe of
the state is 20 evident that no proof s needed. According o this ideology,
the state mvst functon impercerably aod muost really be negaove, One
would, however, fall a victim to a historical fallacy if one were w identify
“negativeness” with “weakness,” The liberal state has alwavs been as strong
as the political and social situation and the interests of sociew demanded. I
has condwcted warfare and crushed sirikes; with the help of strong navies it
has prodected itg investments, with the help of sirong armies it has defended
and cxtended its boundaries, with the help of the police it has restored
“peace and order” IL has been a strong state precisely in those spheres in
which it had to be strong and in which it wanted to be strong. This state, in
which bws bt pot men were (o rule (the Anglo-American formulal—1tha
is, the Hechtsstaat (the German formulal—has rested upon force and law,
upon sovergigny and Freedom. Society required sovergigniy in order toode-
stroy local and particularist forces, to push the church out of temporal af-
fairs, w establish 2 unifed sdmimsteacon and diciacy, o proteet bowod
arics and o conduct war, and w finance the execution of all these asks
Politieal liberty has been necessary o modern society for the safeguarding
of its economic freedom. Both elements are indispensable. There is no
madern theory of laow and stae whiich does oot accept both force and aw

Orgimally appeared in German in Zedschrgd fier Soziolfsrrchemg 8, nou g {1997} Reprinved here
Froom Sefected Meadings, Secomd Year Cowrse dn the Study of Comtembargry Socialy (Social Science 11},
Hih ed, (Chicags: Univeraity of Chicago, 1ok

i
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even if the emphasis accorded to cach of these components has varied in ac-
cordance with the historical situation. Even when it is asserted that sover
eignty must be the function of the competitive process, force, unregulated
by bow, i still demanded independently of the competitive process,

Juridical rerminology expresses this actual contradiction in the two con-
cepis of ohjective law and subjective rights (in German, both meanings can
be covered by the werm Bechi), "Ohjective Taw™ means law created Tw the
sovercign or, atany rate, law attributable to the sovereign power; subjective
rights are the claims of an individual legal pecson, The one negates the aw
tonomy of the individual; the other presupposes and affirms it Various the-
ories have attempted w reconcile the contradiction expressed by these two
terms. Sometimes the subjective rights are simply declared w be mere re-
fAections of the objective law—a proposition which complewely denies the
autonomy of the individual, (This German theory, which was developed
and flourished at the end of the nineteenth century, has been adopted by
ltalian fascism.} Sometimes the difference between objective law and sub
jective rights is denied altogether, Subjective vights appear as nothing Ta
ohjective law itself insofar as the latter, by force of the claim to obedience
which it establishes, addresses iwself to a conerete person (obligation) or 15
dirccted against such a concrete person (legal claim}. Other theories again
reduce oljective law o patterns of behavior on the part of those subject (o
the law.

The work of the casic liberal Locke does not contain the term “sover-
eignty,” but the idea is there, Locke, like all liberal theorists of the state, con-
ceived of man as being good in the state of nature, He thought of the state
of nature as a paradise that is supposed to persist even after the formation
of the stave. It is true, according o Locke, that laws will prevail (he called
them “standing laws") whose material content cannot be altered even by
democratic procedures. But even Locke approves of extralegal force. He
does not, however, call it sovevegely (ever since the frank discussions of
Hobbes and the absolutism of the Stuars the word has had an unpleasam
connotation in England) but freagative. By prerogative he referred to the
power o act, at discretion, beyvond or even against the law, Man, afier all,
somietimes 15 evil, and Locke recogoieed that the positive laws of thie state
are but imperfect copies of the laws of nature Whenever these evil renden-
cies find expression there must be a power to lead man back to his state of
natural goodness. The prerogative, the force unregulated by law, & most
developed in the “federative power,” which Locke puts beside the legisla

tivie and the executve, He acknowledged it as o thivd independent power,

The prerogative operates in the conduct of forcign affairs which cannot be
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based on abstract general norms but necessarily must “be left in great part
to the prudence of those who have this power committed to them, to be
mianaged . - for the advanmiage of the commoowealth,™

This fundamental duality is perhaps even more clearly expresed by ab-
solutiss like Hobbes and Spinoea. Although law for Hoblbes is pure selio-
tas, identical with all the sovereign's measures, and notwithstanding the fact
that outside the state there can be no law, he resteicts bis monistic theory by
basing the state (and hence law) on a natural lawwhich is not only vofusntas
bt also radie hecavse it is oviented toward the preservation and defense of
human life. In case of a conflict between the measures of the sovereign
and the rativol the law of nature, he concedes clear priocity oo the law of na-
ture, “Contracts, which prohibit the defense of one's own body, are null and
v Mo one is obliged w confess wooa crime, no one (o commin suicide or
o kill & fellow man. Universal military service is against natural law. Lacking
his wsual Jueidiey, he writes that the Law of Mature obliges alwavs in con
science (i fore interne) but not always in fore ederne® The point where the
abligation of obedience ceases and the right of disohedience (which is only
granted in individual cases) commences again is ambiguously defined.

If the sovereign command a man, though justly condemned, to kill, wound,
or mErm himselfs or oot i resist those that assault hang or v abstain £ rom the
use of food, alr, medicine, or any other thing withour which he cannon live; ver
hiih that man the likerty i discbey.!

Here again Hobbes's ambivalent amitode is obwvious. In accord with re-
quircments of this epoch the emphasis is put on sovereignty, legally un-
checked force, and on the demand for 2 scong state that is independent
of the warring groups, But liberty is also stressed, however weakly,

Thee conflict in guestion is even moce evident in the case of Spinoea, who
really developed two theories: a theory of the sate and a theory of law, be-
tween Which there exisis a dialectical relationship. In Spinoza’s theory of
the state, state absolutism 15 at least as unlimited as in Hobbes, The rights
of the individual are lacking even though freedom is postulated as the ul-
timate aim of the state. Even in matters of religion the subject is entirely
subordinated o the measures of the sovereign, which are called JTaws "I
is obedience which makes the subject.” Only thought is free. In Spinoga’s
Trachabus pofiticuseven the last traces of the rghts reserved oo thie individual
have been eliminated, probably owing to the impression that the murder of
his friend DeWitt left on him, “If we understand by Bow the law of civil soci
-r:u . then we cannot say that the state is bound by law or can infringe on

ThL Taws of cvil society are enticely dependent on the stace and i order
o protect its own freedom the state should actonly out of consideration for
itself and should “regacd nothing as pood or evil except what according o
itz own judgment is good or evil for self.™ Beside this absolutist theory of
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the state, however, there stands his theory of law, which veally represents a
correction of his theory of the state,

The natural right of the torality of natare and consequendy of every individual
extends just as far as ns power. Accordingly, whatever a person does in fol-
In::-wilng1'h= Liws of has e nature, he does in acoordiance with the h'ig]u-:sl ll-
ural baw and the justice of hs action 18 proporuonate w s power®

Under normal circumstances the state has supreme power, and henoe it has
the highest right. Should, however, an individual or a group acquire power,
then they will be right to a corresponding extent. Spinoza’s theory, there-
fore, i3 mol a svatem in which the m]a:mnghlp of state and socie is rigidly
determined. The line of demarcation is flexible. If a social ErOU[F POSSesses
enough power, imay acouine For iselFas much liberoy as s power allows in
thie face of the power of the state, [tmay ultmately suceeed o the direction
of the state and wansform its power into law and justice. The absolutism
of the state 15 based on consideravons identical with those operative in the
caze of Hobbes, But the freedom of individuals s guarantesd by power that
becomes legal and just and that theyare to apply in order to conduct com-
merce, 1o exchange goods, and (o cooperate i a sociery that is based oo di-
vision of labor, The theory, according to which might 15 right, serves pr-
marily o control the masses which Spinoza hated, oo ac the same tme i
combated monarchy, Spinoza’s theory is the theory of an opposition that
feels 1ts stremgih and that hopes soon w iansform s social power ik po
litical power,

11

The antithesis of sovereigory and law corresponds totwo different concepis
of lws o political and a rational concept. In a political sense every messure
of the sovercign power, regardless of s material content, constiutes law.
Dieclaration of war and conclusion of peace, ax laws, and the code of civil
law, the policeman’s command and that of the bailitf, the decision of the
‘ljl'dk{c and the legal norm upon which the decision is based—in fact, all ut-
erances of the sovereign, because they are utterances of the m'rcri:ign. are
. This concept of law is exclusively genetically defined. Law is voluntas

and nothing else. Insofar as a ]cgal theory accepts this political cone cepi of
law, it mav be called a “decisionist” theory, However, there is also the ratio-
nal concept of kaw, which is based not on the source of law but on its mate-
rial content. Not every messure of the sovereign, and not only measures of
the sovereign, are law. Law is here a norm that is intelligible and contains
[EF[’ ethical postulate which is frequently that of equality, Law, then, is ralic
and not necessarily valuntas at the same time. This rational law need not,
but can, emanate from the sovereign, For this theorvof law, especially in the
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form of the theory of natireal law, assecis that marerial laws mayv exist wiﬂﬂ
out reference wo the will of the sovercign. It defends the validity of a system
of nowms even when the positve law of the state ignores s postulates Tnd.-a}/
there two concepts of law are strictly separated.

There is no such separation in the Thomist system of natueal bw. There
polumdas and vatio are still one, Mot every measure of the authority is Law,
Cinly those measures are law that also corvespond o the requirements of
the law of nature, Law is the basis, the standard, the reguils artis, by m:mﬁFf o
which a just decision 15 w be obtained, Agoanst a law that contradicrs the
principles of lex naturalis, passive resistance is not only justified but it be-
comes rather a duty, hecavse even God cannot dispense with the lex wafe-
reedis, In the Thomist svstem, the law of nature is sufficienty concretized and,
i part, institutionalized: Thomism derives from ita oumber of concrere de-
mands on the legislator. At the same time the recognition of the right of, at
least, passive resistance makes possible the realization of the law of nature
in the face of a conflicting law of the state,

The separaton of the two concepts of law s undertaken by the Moo=
nalists aml in the conciliar theory, Since then law has been viewed as the L./
conscious creation of avil society, The detachment of the political concept
of law from nonsecular natural law was consummated in the course of the
struggles between church and state and of the mternal conflices within the
church and the temporal order. The Mominalisig, who represenied specifi-
cally hourgeois interests, opposed the papal demand for the subordination
of the emporal power. During these conflicts natural law uoderwent a se-
ries of metamorphoses, serving at one time a revolutionary funclion and at
ancther a conservative one, at still ansther a eritical function, and then
an apologetic one, Whenever a political group attacks the powerfully in-
trenched positions of ancther group, it will wse revolutonary matoral L as
an implement and will derive from natural law even the right to rannicide.
Whienever such a group has sucoeeded, 0wl abjure all its former ideals,
suppress the revolutionary implications of natural law, and transform it into
a conservatve ideology, Marsilies of Padua, owing twe s antagonism woawsard
the ecclesiastical claim for temporal sovereigney, was foroed o restrict the
rule of the temporal sovereign by recognizing a wype of natural law that sup-
ported demands For freedom. The legislaton the g foteci e, 18 ool with-
out restrictions, but is placed under the domination of universal norms of
matural law, which are, 1w a high degree, concretized and instituionalized.
At the same tvmie, however, Marcsilios, in order o receive sufficient popular
support, was forced 1o postulate democratic rights of participation in which
he conceives of the people not as the totality of all free and equal citizens
bt ol as the pars padention: The conciliar theorisg, Gerson and Micolas of
Cusa, were driven to the acceptance of the same postulates in consequence
of their conflict with the claims of the pope for ecclesiastical sovereignry.
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Crerson reduced the will of the chorch 1o the individoal wills of the mem-
bers of the coclesiastical aristocrats who were assembled at the couneil,
MWicodas of Cuga went even further and made the ecclesastical power subject
to the general norms of natural lawwhile denving the validity of papal mea-
sures which contradicted these universal laws,

Beginning with the fourteenth cenoury, the identity of political and ra-
teonal faw censes o be mmsisted on, The politeal B s regacded only as the
measure of the sovercign, Natural law, as expressed in universally, generally
valiel normes, stands in opposition o the pehitcal aw and plavs 3 restrctss
rode with reference o it patural law poinis in a definite direction and con
taims soctal demands which wsoally refer vo thie presecvaton of private pro
erty and o political liberties. Furthermore, it contains the demand for
equality before the law. This type of natural law, as in the case of the Monar-
chomachs, s always par forward bw an anacking group. Bodin, who p
duced the first modern system of legal and political theory, acoepts sove
eigty as an absolure and permanent power a3 unequivecally as he acoep
rational law which restricts that absolute power, -

111

In the age of liberalism, natural law declines to the same degree as democ-
racy and the socialconiract theory Aind acceprance. The generality of the
W/ positive law acquires a position of central importance in the legal system.
Only a norm, which has a general nharam_mi_i:i_r_t-@n_h_ﬂihw. It is some-
times asseried that the difference between the general law and the individ-
ual measure & only a relative one, because each command of the superior
o the subordinate has some degree of generality with respect o the act to
b executed since the execuror always possesses a certain amount of inia-
tive, however, small. Those legal theorists who accept as legitimate only
those concepts that lend themselves to a logically unambiguous formula-
o, and who will reject every decision as subjective and therefore arbitrary,
will alse reject the distincton between general norms and particular mea
suresWe mng_:'_iw of a legal morm as a ]l'r'pmthlca]‘iﬂgme_ul'_]_lu-_uuu
__.—L_F i
regarding the future conduct of its subjects, and the statute is the principal
form in which this legal norm appears.
Three elements are relevant in the characterization of the law: the law
must be general in i formulation, s generality must be specific, and i
|must not be rewroactive. Rousseau formulated the claim for the generality
of Formulation as Tollows:

When [ sy thar the objecr of law s always general, [ mean that the law con-
siclers :|.'||.hj+:r|:x e mvasse and actions in the abstract, and never s |1.'|1'|in|.|:-|.r per
son or action. Thus the law may indeed decree that there shall be privileges,
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bt cannot confer themm on anvbody by maome. - Inoa word, no function

which has a particular ohject belongs wo the legislative power?
This first requirement is insufMicient, however, for

right receives only by becoming bow not only the form of s generality but also
its tre determinaiensss. Therefore in considering the nare of bwmaking,
one should noydwell only wpon the fira formal aspece of a law, namely thar i
declares something as the universally walid rule of behavior. Rather it is more
important and essential w consider the contents of alawand w recoguiee that

these contents partake of a specific, defined generalio®

it what is the substangve content of this generaling? In order o deduce
15 concrete defimiten, we distngush between specifc b and “legal prin-
ples” or legal standacds of conduct [Gereralldaweedn, a3 they are called in
serman jurisprudence ), Propositions like the following, that contracts that
violate public policy or are unreasonalde or immoral (Section 158 of the
German Civil Code, BGE) are null and void, or that he who damages some-
one in away that vielates good morals is responsible for indemnities (Sec-
tion Szf}, or that he *who commits an act which has been declared pun-
shable under the bw or which 15 deserang of punishment becawse it 15 1n
conflict with healthy popular sentiment” shall be punished (Section 2 of the
Criminal Code for the German Beich as formulaed by the Law of June 25,
10450, are not specific laws with vrue generality, They embody rather a spu-
ricus generaling, Because in preseni-day sociery there can be oo unaniminy
on whether a given action, in a concrete case, is immoral or unreasonahble,
or whether a certam punishment corresponds o or runs counter w “healthy
popular sentiment,” they have no specific content. A legal system which de-
rives 15 legal propositions promanly from these socalled general principles
[Creneralkizusan) or from *legal standards of conduct” is nothing but a mask
under which individual measures are hidden, On the other hand, rules like
the following, that the legal existence (rights and responsibilities) of a per-
som begins with s birth (Section 1 of the German BGE), or that the trans
Fer of landed property s effecied by agreement of the parties concerned
and registraton i the registey of Ianded property (Secuon By of the Ger-
man BGERY, are real legal norms becavse all the essential facis o which the
norm refers are clearly defined and becavse there is no reference to moral
standards that are peither generally binding nor accepted as binding, If the
fundamental principles or the essential parts of a legal sysiem are placed
under the rule of such Gensrallisusels, then one can no longer speak of the
rule of a general law.

The formal structure of a general law—and herein lies the thicd elemen
of generality —contains also a minimum of substantive content. The general
law which is deTined in such a manper guarantess 1o he Judge a minjmum
of independence because it does pot subordinate him o the individoal
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measures of the soversign. Likewise a general law contains the demand for
the inadmissibility of retroactiviry. A law which provides For retroactiviny
contains particular commands inasmuch as the facts o which the law refers
already exist

The facts that are regulated by general laws are o be found either in
spheres of free choice or in institutions which guide and contral behavior,
Liberty, in the legal sense, has an exclusively negative meaning. It is merely
“abscnce of external compulsion” [Hobbes). This

negative freedom or this freedom as conceived by the inellect is onesided;
b this onesidedness alwavs contains iniself an important determinacon,

is therefore not to he discarded The shorwcoming of the inellect is, however,
that it elevars a onesded determinacion e an exclusive and dominant one.”

ltis necessary, however, todo more than indicate the existence of a sphere
of freedom from the state, It is important in this connection Lo point ot
A distinction, however superficial, between the various kinds of legal free
dom. We distinguish in general four separate legal freedoms:

1. Personal frecdom, which comprises the rights of the isolated individ-
wal, such as the provision that a person can be arrested only on the
basis of laws and by means of legal procedures; and domiciliary and
postal inviolability.

r. Political frecdom, which is political because it obtains #s significance
orly on the basis of an organized social bfe withon the framework of
the state. It includes, for example, freedom of association and asem-
bly, frecdom of the press, and the right to the secret ballot. These
rights are liberal as well as democratic. They are liberal in so far as
they guarantee freedom o the indwidual in certain spheres of Life
and democratic insofar a3 they are means o the democratic determi-
nation of state policy

4. Athird category & constituted by economic freedom, that is, freedom
in trade and induwstry,

A4~ Inthe period of democeacy the political vights of liberry And expres-
sion also in the social sphere by the recognition of a right of associa-
tion on the part of emplovees,

This fowrfold classifcaton does not claim exhaustiveness either logically or
historically, These freedoms ordimanly are not constututonally guaranteed
as unresiricted righis, Such guacanties would be absued, They are guaran-
teed excluavely within “the framework of the bow” Interference with these
rights is therefore permitted only on the basis of legal provisions. Iois the
most important and perhaps the decisive demand of liberalism that inter-
ference with the vghits reserved o the individual i3 oot permitied on the

basis of individual but only on the hasis of general laws
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In addition 1o defining areas of freedom, general laws abo regulate hu- 3~

man mstitutions By insttution we mean an enducing, domiomational or
conperative association for the continuance of social life, (These relation-
shiups can be formed either between different propertes or between differ-
ent people or between persons and propertics.) This definition is purely de-
scriptive and has nothing o do with pluralistic theories of the state or with
Thomism or the Mational Socialist philosophics of law, both of which have
attached central signafcance o “mstutution,” This concept imcludes all sores
of associations, the foundation, the Faceory, the business enterprise, the car-
tel, and the institution of marriage. Above all, it comprises the most impor-
tant instituiion of all hsiorical societies—private propecty in the means of
production. Private property as such is a subjective and an absolute right
which lends o the proprietor legal defenses against anvone who interferes
with possession or enjoyment of the property. In addition, however, privaie
property in the means of production i also an institotion. It is destined o
be enduring; its functions in the maintenance and continuance of social
lifie; 1t assigms o man a place ina dominational strocture,

There are definite and definable relations berween institutions and the
variows liberties, A certain libecoy may be o prancipal freedom and for the
guaranty of its operation it mav require a complex of auxiliary liberties and
augiliary mmstitutions An institution hkewise may alse requice suxilaey ib-
ertics. Private property as the central institution of modern society in the
age of compettive capitalism requires the decisve ausalaey hberoes of
freedom of contract and freedom of enterprise. The owner of capital must
have the liberty o establish or discontinue a business enterpeise; he moust
have the right of concluding all sorts of contracts, since he can operate only
if these particular rights are recognized. These economic liberties are not
protecied for their own sake, butonly because in a particular phase of eco-
nomic evolution their protection is necessary for the functioning of the
principal institution. The contract—that is, the legal form in which man
exercises his libertv—is, in the period of free competition, a constituent
element of modern sociew, The contract terminates the solation of the in-
dividual proprictors and constitutes a means of communication betwoen
them. Ivis therefore as indispensable as property nself. To heing abour " that
I mayown propery not only by means of a thing and my own subjective will,
but also by mieans of another will, and therelw in a common will—this con-
stitutes the sphere of contract.™!"

Liberalism regards as the rule of law exclusively the rule of statute lw,
and not that of customary or natural lw, Aciually, natral law disappeared
in England under the rule of Henry VIL Itwas during this period that both
the supremacy of parliamentary laws and the duty of the judge o obey
these laws hecame undeniable. Hence, already in the sixteenth century the
prevailing formula of the rule of bw meant only the rule of laws passed by
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Parliament During the Puritan revelution, of course, there emerged strong
natural-law tendencies, which were used not only by the Republicans in their
strugele agamst monarchism but were also emploved by the Rovalists i de-
fense of their own position. Since that time the rule of natweal aw has never
been asserted either m juesdical literature, jursprodence, or judical prac

e, Even Blackstone (1525=175800, whooan the frst volume of his Ceneen-
taries, copicd the natural-law system of Burlamaqui and who acknowledged
the rule of an eterpal and mmotable oacoral b, was compelled o adm
(when discussing the sovereignty of Parliament) that Parliament can do
whatever it desives and thar be koew of no way of realizing the rule of the
natural law that he postulated.

I Grermiamy matural lvw experienced o different faee, At first it L}mnﬁﬂ.ﬂ
its characier; finally, it disappeared altogether. Natural law can provide a
theoey of liber In this form it represents the oritical theory of a hourgeois
opposition atwar with absolutism, or it appears as an apologetic doctrine le-
gitimating oot a lberal system bt the sovereigoty of the szate. In England
there was no reason for the further retention of either of these kinds of nat-
wral law—"For peither the liberal tvpe, since the howrgeoisie had acceded o
prditical power in the seventeenth cenoury, nor the absolutist type, because
since Henrv WITHthe wnity of the stace had been ungquestioned (even during
the Puritan revelution), In Germany, however, neither of these evenis had
vet oocurred. The most pressing task was the establishment of a unified state
i order w provide an important precondition Por indusieial and commer-
cial expansion, Pufendorf’s system of natural law, which exerted exoror
diary influcnce upon the jurists of the seventeenth and eighteenth cen-
turies, served the purpose of justfving, by means of natural b, the power
of the state. Human nature, according o his theory, s dominated by owo
impulses—the impulse of sociability and the impulse of self-preservation.
Since there 15 no natural harmony among these mstncts, harmony muost be
achieved by compulsion. Natural law, however, because it has nosanction at
its disposal, = wnable w accomplish this sk, The execution of the bw of
nature is entirely dependent on the foro divine ef conscientioe. This, however,
15 insufficient. Sancuons, therefore, are applied by the stace, which has been
founded w contract and which must be an absolutist one, The law of the
state is the command of the soverelgng it is pure wolundas, The right of re-
sistance which Pufendorf includes in his syvstem is only of secondary signifi-
cance. In Christian Thomasivg’s ssstem, natucal law offers only a body of
counsel from which certain moral ohligations follow, However, as law and
moraliny arve distinedy separated and a3 the supreme criterion of law is s
compulsory character, Thomasius's svstem of natural law likewise scrves Lo
make compulsion oo the part of the stie legiomae. However different
Christian Wolff™s point of departure is, however determinedly he siresses
the valiclioy of a Lex aefern, he 1oo arcives at the conclusion that only the
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state i3 alde wasore a well-ordered social life. The only difference from the
rationalistic theories of Pufendorf and Thomasius lies in the fact that Wolff
assigned o the state the addidonal tasks of promoting welfare and culture
His svstem was as adequate to the governments that Frederick 11 of Prussia
and Joseph 1T of Avsteia had setup, as the svstems of Pufendorf and Thoma-
sius were expressive of the state that the Elector Frederick William [ had
estahlished,

If Kant's legal theory is examined apart from his ethics, it is found tha
matural law has completely disappeared from e The stace s viewed a8 an or
ganization that is w guarantee that individuals can be free without inter
fering with the freedom of their fellow men. But the decision is delivered
ot by the autonomous individual but by the absolute state, which is the log
iral postulate derived from the state of nature under which, in turn, the ex-
istence of provisional private property and of the rule of pecks sl soanda
are already asserved as a dogma. According to Kant, the freedom of the legal
subject is guaranieed solely by the requirement thar the stae must rule only e
o the bass of general laows, But this postulate s asserted with rigorows cons
sistency. Kant even rejects the softening of the sirict legal system, a8 ivis cod-
ified by (statutory) general laws, rJ'Lmugh the law n:-fcqu:m For “equity is a
dumb goddess whio cannot clam 2 hearing of right, Hence o follows that
a Court of Equity for the decision of disputed matters of Right would involve
a contradicuen, ™ From the tme of Kant until the end of the nineteenth
century the demand for the generality of law forms the center of German
legal theory, By demanding that the domination of the state be based on
general laws, Kant adopied the theories of Montesquicu and Rousseaw.

The demand thar the state must rule only by mieans of general laws s per-
haps most clearly voiced in Montesgquiew's Experf des Lods, Montesquiew, by
wav of Malebranche, was influenced by Descartes, The unaverse, acoording
tox Descaries, is governed by general mechanical laws which even Gosd 15 un-
ahle to alter because individual measures are alien to him, and because God
withdraws from the universe and becomes wmense, spivbued of infing, Ac-
cording to Montesquicy, the laws of the sate are general and inaccessible
tox the measures of the sovereign in the same wav. The French Revolution was
most profoundly affected by the doctrines of Rousseau and Montesquien.
Mirabesu, the charrman of the commuties for the deafung of the Rights of
Man, proposed, on August 17, 1784, the following provision: “Being the ex-
pression of the general will [volondé gémerale], the bw muost be general with
respect o is object.” Hence, one article of the Declaration of the Rights of
M and Citzen contains & provision thiat the law s the expreson of the
general will {volenld géndrale). This was restated in Article G of the Declara-
ton of 1505 and in Acucle § of the Consutution of te Anoée L During
the Revolution, in the Constitution of 1701 and the Jacobinist Constitution
of 1704, a distinction was made between laws (fois) and decrees (déorets). The
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Crirondisn Constituion of 1794, which was under the decisive influence of
Condorcet, emphasized sharply in Section 2 of Anicle 4 "The distincive
characteristics of bws are their generality and their wnlimived duration,”
and it distinguishes laws from measures {sdsves) for an emergency case,

The German doctrine is deeply indebted to the French docirine but, to-
ward the end of the nineteenth centry, it diverged widely from it Robert
von Mohl, Lorenz von Stein, and Klueber viewed the demand for the gen
erality of the law as the central problem of political theory, Yet under the
Pl:'n'a;s.jm;' influence of Paul Laband this doctrine became enfeebled and was
replaced by the distinction between formal law and material law. Em'nf}'LT:[
terance of the will of the state 15 considered as formal law, whereas only
those utterances which contain a legal norm, that is, which produce sulyjec
tive rights aned duties, are considered as material biws, The budgetary law, in
this sense. is not a material law since it only cnables the sate w make ex-
penditures within the framework of the budget. This dualistic theory was
generally accepied by German jurisprudence.

Notwithstanding the fact that the theory of the supremacy of Parliament
was victorious in England, there oo the general character of law was not
neglected. Blackstone even asserted that an individual law 1s “a declama-
tion rather than a law™ Even Austin, the most extreme represeniative of
Hobbes’s concept of political law, asserved that one could speak of alaw only
if it has a general chacacter, But i the only case in which an English court
dealt with the question of whether individual measures have the characier
of Law, thits question was answered i the afficmiauve, This decision s of the
greatest interest because the judges discussed the reasons why in this par-
teular case an individual measure must be a s The decision deals with the
validity of a measure of a colonial high commisioner, v which a native was
dleprived of his freedom, The question was how far such an ind padual mea-
sure could suspend liberties that had been guaranteed b the Habeas Cor-
pus Act. Lovd Justice Farwell deduced the legaliny of the measure as follows:

The truth is that in counires inhabaed h-:. natives who oinumber the whites,
such laws | Habeas Corpus], although bulwarks of freedom in the Unived King-
dom, mi.ghl: very Fm::bal'l]:.' become the death sentence of the whites if Ihr:.'
were applied there [ie, in the colonbes].

Lowd Justice Kennedy added tharn legislation that is oriented wward a single
person isa privilege, and “genecally, so [ hope and believe, such legislation
recomimiends wself woa Brivsh legislator just as little a5 it appealed o the
legislavors of ancient Rome. ™ This case clearly siresses the double-edged
character of the general law in 2 society characterised by decisive conflices
of interests

The postulation of the generality of law is accompanied by the repudia-
tion of the retroactivity of law,
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Retroaction is the most evil asault whach the law can commuit 1B means the
et ri:ng up of the social contract, and the desiruction of the condiiions on the
basis of which society engoyvs the vight w demand the indisvadual’s obedience,
hecause it deprives him of the guarantees of which sociery assured him and
which were the compensation for the sacrifice which his obedience entaled.
Eetroaction deprives ihe law of iis real legmal chamcier. A reircactive law is no

Law anall

This is the wav in which Benjamin Constant characterized the retroaction
of laws. " This notion, too, is direcdy derived from Roussean's theory, [Lwas
adopted by the Deelaration of the Rights of Man and Cifizen, by the Constitution
of 1795 and by the Constitution of the Année [1L although today there ex-
ists neither in England nor in France any obstacle against the enactment of
retroactive laws In Bepublican Germany, however, the Weimar Constitution
assigoe] the status of o constitutional guaranty b the prohiibitgon of retre
active criminal laws

Such a theory of the formal structure of bow leads aotomatically wo s spe-
cific theory of the relation between the judge and the law, If the law and
nothing but the w rules, then the judge has no other tasks than cognitve
ones Judges, a3 Montesquien had remarcked, ave only "the mouthpieces of
thie law and inamimate things,” Owing o thisalleged insgnifcance, the acts
of the judge arve e guelgue fagon mwl )™ This phonographic theory of the ju-
dicature is, of course, closely bound up with the theory of the separation
of powers, that 15, with the asserion that ereation of Taw and legislation
are identical, and that, apart from the process of legislation, law can be cre-
ated meither by society, by judges nor by admioesteative officials, Caealés ex-
pressed this notion most clearly when he said, ®In any politcal society there
are merely pwo powers, one thiat creates aw and another one thiat sees o s
execution, The power of the judges . . . exists only in the plain and simple
application of the Law, ™ Simalar ideas, owever, were alveady v be found in
the Federalin, in Hobbes, and in Hales Higory of the Common Lo,

The legal svatem of liberalism, therefore, was regarded as a closed svstem
without gaps. All the judge had to do was to apply it. The juridical think-
g of this epoch was called positivism or nocmatsasm, and the imterpre-
tation of the laws by the judge was called the dogmatic interpretation (in
Cermany) or exegetical interpretation (in France). Bentham, woo, in order
to achieve complete intelligibility and clarty in the legal svsiem, recoms
mended the codification of English Iaw, for

a code formed upon these principles would not vequire schools for its expla-
meation, would nor require casuiss o unravel ns subiletes b would speak a
largguage familzar w everybody: each one might consult ivar his need. ... Ko
decision of any judge, much less the opinkon of any individual, should be al

lowed o be cited as law until such deciiion or opinics have been embodied
by the legiskaior in the code. . . I any commeniary should be written on this
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codde, with a view of pointing out what is the sense thereof, all men should Be
required to pay no regard to such comment, peither should it be a]l:mﬁ:d (4]
be cited o any court of justice inoany manner whatsnever. . . . IEI :ar.l}-_pulg,c
should in the course of his practice see occasion to rrr_nurln u.n.g..thmg i i that
appears o him erroneous in point Of matter . . |.El i certify such n:ntihs-r-n-.t-
tson 1o the legislature with the reasons of hs opinion ared the correctian he

would propose,

It is of great importance that, above all, the French Rumhuign WS N CoMn
tent with the merely doctrinal form of the proposition that judges miy 0ot
create law but attempted o institutionalize it This development staried
with the famous formulation of Robespierre: 1

The statement that law B created by the courts . L must be expelled from our
language. In a Stare which has a constmiion and a legislature, the jurispro-
dence of the law coums consists only in the law ¥

The decrees of August 16 and 24, 1700, consequently, Ipruhjl:rii the ilmcr-
pretation of laws on the part of the judge and request him o :!]:n]:’ca_ul. in :_all
doubtful cases, o the legislature. The functions of the so-called Reéferé Lég-
ilatifwere fulfilled later by the Tribunal de Cassation and, subsequently, by
the Cour de Cassation, which institations were constituted not as l_:mlnlk I:':uL
as a part of the legislative. Later, owing 1o the influence of Portalis, thisim-
practicable doctrinaire attitude was given up, and in L‘ru_-_l'.'.'ndc Civl fn‘.:ﬁlnm
of interpretation on the part of the judge was re-established. :"u_f.::urld:.ng Lo
Portalis, the judge is supposed o fillanylegal gaps in m:u.'_-:.lrldancc with 1}1:
natural light of legal sense and common sense,” B this I.:.']l'.':d Wik ot in
corporated into French legal theory; on the contrary, cspun_'li;ﬂ]_t' after lﬁ:ﬂ.ﬂ.
the exegetical school was victorious. The year |1_33=-,,|:r veally is the turning-
point in French legal theory. Henceforth laws are mu:rprciu:l:n i rlugmu.m:
manner, the legal system is regarded as a closed one, the phmw.igraph:
theory is rigorously applied, and the law-creating function ol Ih?_|11figr is
denied. Henceforth there is no recourse o considerations of justice or
Appropriateness

pE;irni:illar developments took place in Germany, On April 14, |7Er.:-, Fredl-
erick 11 of Prussia prohibited the interpretation of Liws. :‘mrt!:'.l: 4 nll the In
troduction of the Allgemsines Landrecht prohibited interpretations 11'I'}|¢]1 con-
flicted with the literal sense of the words of gramrmatical contexts in 1.-.-hE|:h
the laws were framed. Feuerbach is probably the author of the Bavarian
order of October 19, 1815, which prohibited thie writing, b}'.u{.ﬁcials amd.
private scholars, of commentaries on the Bavarian code of :'.ﬂ:mmal. law of
1815, On this point Feuerbach's adversary, Savigny, ook the same View. Sa-
vigny and the historical school of law regarded only law,.Lthfu]k-s]:ur:t, and
customary laws as genuine sources of law. Savigny likewise view ed the legal
avstemn as closed, unified, and complete, the judge having only 1o apply the
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truth, not o create it. During the whole of the nineteenth century the Ger-
man theory of the application of law was dogmartic.

The theory of the separation of powers, upon which this theory of legal
application depends, does not imply, however, that the three divided pow-
ers are of equal value. Since Locke it has always asseried the preeminence
of the legislative power. Hence, during the whede of the nineteenth ceniiy,
and in Germany until 1g15, the right of the judiciary w examine lawsﬁl
have been properly eoacted was denied, German consttutional theory was
splivin this respect, the liberalsfavoring judicial review, the conservatives re-
pecting it Yet although the majocity ac the foucth annoal meetng of Ger-
man jurists in 1865 declared itself in favor of judicial review, the number of
its proponents declined rapidly uoder the rule of Bismarck, In practice such
a right was consistentdy rejected and only the examination of laws with ref-
erence e the compatibility of state Lo and federal Tw was permitted,

What are the social causes and consequences of the theory of the rule
of [aw, of the denial of natural law, and of the absolute subordination of
the judge 1o the law? In England, in Germany, and in France the beliel in ]
the rule of law expressed both the strength and the weakness of the bour-

genisie, The proposition of the “'-E.“_-‘E'ifli;ﬂmr-" L amplied the ad
ditional proposition that social change may be carried out only by legisla-

tion. The priovity of legislation s maimained becawse the middle classes, ar
least in England and France, participated 1o a significant degree in the leg-
islative process. Laws, however, always involve interferences with liberty or
propery. IFsuch interferences canonly be undertaken on the basis of laws,
andl if the hourgeoisic is, o a decisive degree, represented in Parliament,
then this docirine implics that the social class which is the object of in-
tervention will itself determine the content of those interferences and will,
of eourse, see to 1t that s own interests are @ken nte account. If Parha- o
ment 15 the chief agent of social change, then the rule of the s of Par
Iament will alse operate as an imstroment @ prevent, o at least o retard,
social progress. This doctrine, therefore, veils the unwillingness of the ruling
classes w give way e social reforms, for the slowness of the parliamentacy
machinery ransforms the sole means of legal change into & means for the
preservation of the status que, Finally, the doctrine has an declogical fune
tion, namely, that of disguising the real holders of power in the state. The
ivocation of the lw as the sole soverego and the dwctom that sovereigney
is "a government of laws and oot of men” make it superfluows © mention
that, in reality, men do rule, even when they rule within the framework of
the law, Hence, the supremacy of the laws of Parliament forms the center of '-./J
the constitutional doctrine only as long as the muddle classes are able w
wield decisive influence in Parliament. As soon as this influence wanes,
there appear new matural bow doctrines that ace desigoed o redoce the pre
dominance of a Parliament in which representatives of the working classes
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alsocxertinfluence. Atthe same time, the doctrine of the supremacy of Par-
liament hides the weakness of the middle classes. The dictum that social
changes can be attained only through laws enacted by parliament, and that
administrative agencies and judges may only apply law but not create o, s
an ilusion that also serves o deny the law-creating capacity of extraparia-
mentary forces, This docirine clearly reveals the ambivalent position of
madern man—the emphatic assertion of the awonomy of man 5 accom-
panicd by the equally passionate insistence on the rule of the suate.

The rule of law iz, moreover, necessary as a precondition of capitalis
competition. The necd for calelability and dependability in the legal sys-
ey anwl b0 admipisietion, the maotives for restricting the power
of the pa::-'un:u:mial_mi_[ms_am:l_ﬂ_l'lzujﬂ_lim&_lcadlné ultimatelv 1o the es-
tablishment of Parliament, with the help of which the bourgeoisie con-
trodled the administration and budget while participating in the modifi-
cation of the legal system. Free competition requires the generality of law
because it s the highest form of formal raconalioy It requires alse the ab
solure subordination of the judge wthe law and therewith the separation of
powers, Free compettion depends upon the existence of 3 large number of
competitors of approximately equal sirengrh who compete inoa free marker,
Freedom of the commodity market, freedom of the labor market, free se-
lection within the enrepreneurial class, freedom of contract, and, above all,
calculahility of the decisions of the judiciary are the essential characteristics
of the liberal competitive svstem which, through continuows, rationalistic,
and capitalistic enterprise, produces a steady flow of profits 1t is the primary
task of the state w ereate such a legal order as will secure the fulfilment of
contracts A high degree of cerainty of the expectation that contracts will
bz executed 15 an indispensable part of the enterprise, However, this calew
labilicy and prediclabilivyg if the competitors are approximately equal in
strength, can be avained oonly by general laws, These general laws must be
so definite in their abstractness that as little as possible is left to the discre-
o of the judge, Inoswch s sociery thie judge, therefore, is forbadden o have
recourse o Deneralklausan. The state, if itintervenes in the individual’s dis-
position of his liberty or propecty, most render is interventions calculable
im advance. It may not interfere in a retroactive manner, for that would
negate all existing expectations, [bmay not intervene extealegally becavse
such an intervention would be unpredictable. It may not intervene by indi-
vidual messures becavse such an intervention would violate the principle of
the equality of competivors,. The judge, moveover, must be independent
anl Litigations must be decided withowt regard for the desires of the gov
eroment, Hence there must be a separation of powers which, quite apart
from its political significance, 15 of the greatest importance for the organi-
zation of the competitive system since it provides for a division of compe-
tences and fixes the limits among the various activities of the state, guaran-

THE CHANGE IN THE FUNCTION OF LAW Iz

pecing thereby the rationaliny of law and s application. This scheme solves
the apparcnt conradiction in the liberal attitude woward legislation. This
contradiction, which Roscoe Pound detected in the antiiude of the Ameri-
can Puritans, consists, on the one hand, in the negative awitude toward every
kind of legislation and, on the other hand, o the Rem belief o legislation
associated with the rejection of customary law and the law of equity. This is
the attitwde mot only of Puritanesm but of lberalism as 2 whole, The Jaer
postulated the superionoy of parliamentary legislation in order o prevent
legislation or, as far as that 1s impossible, to make this legislation serviceable
tr the interest of the bourgeodsic. In principle, liberalism always disliked
SLale Interveniien.

The theory of the rule of general Jaws has, of course, never been fully
realized in any stage of the development of competitive capitalism. Liberal
society is nol a rational one, and its economy is not planfully organized,
Harmony and equilibrivm are not at any given moment, automatically se-
stored. Measures of the sovereign and “general principles™ are, at all stages,
i.lidiﬁpEFiF_lﬂbl'E. The contract becomes the instrument for dislodging frec
compsetition, terminating therewith the rule of the contractand of the gen-
eral law on which the contract in the economic sphere is based, According
ter the legal theory of liberalism (and there it is in opposition o Adam
Smith). freedom of contract implies the right of the entrepreneur 1o form
organizations, cartels, corporations, svndicates, emplovers associations, and
finally the monopolistic trust which dominates the marker. Since the legal
theory of liberalism discarded the social postulates of Adam Smith's classi-
cal liberal theory—namely, his objection wo wnrestricted competition,® his
demand that the competitors be equal, his fight against monopolies, his
declaration For the unification of the capital-providing and the managerial
functions in the same individual {that is, in the propertyowner), and, ac-
cordingly his fight agains the joint stock company—it arvived unanimously
at the conclusion that freedom of contract meant nothing but the freedom
to conclude freely any kind of contract if there were no express legal pro-
hibitions, even such contracts as would mean the end of free competition,
The transformation of the concept of the freedom of contract from a social
concept. implying the exchange of equal values among equally strong com-
petitors, into a formal, juridical concept contributed o the development of
the system of monopolistic capitalism, in which contract and general kaws
were to play a strictly secondary role,

v

Yet general laws and the principle of the separation of powers have still
ancther function, This fuection s ethical in charvacier and is most clearly
expressed in Rousseau's philosophy of law. The generality of laws and the
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independence of the judge guarantee 3 minimum of personal and policeal
liherty. The general law establishes personal equality, and it forms the basis
of all imterferences with liberty and property. Therefore the character of the
law that alone permits such interference is of fundamental significance.
Ooly when such interferences are controlled by general lows i libecty guar-
anteed, since in this manner the principle of equalioy is preserved. Voltaire's
statement that freedom means dependence on nothing save ™ refers
only 1o general bws, IF the sovereign is permitted wodecree individoal mea-
sures, W arrest this man or that one, tw confiscate this or thiat piece of prop
erty, then the independence of the judge s extinguished. The judge who
hias o execute such individual messures becomes 3 mere policeman, Beal
independence presupposes the rule of the stave through general laws, Gen-
erality of the luws and independence of the judge, 2z well as the doctrine of
the separation of powers, have therefore purposes that ranscend the re-
quirements of free competition, The basie phenomenon underving the
generalicy of law—namely, the legal equality of all men—has never been dis-
puted by libecalism, Equality before the Ba is, o be sure, “formal,” that is,
negative. But Hegel, who clearly perceived the purely formal-negative na-
ture of liberty, already warmned of the consequences of discarding it

All three functions of the generality of laws—obscuring the domination
of the bouwrgeoisie, rendering the economic svitem caloulable, and guaran-
peeing a minimum of libeny and equaliv—are of decisive importance and
not just the second of these functions, as the proponents of the totalitarian
state claim, If one views—as, for examiple, Carl Schout does—the genercal-
ity of laws as a means designed oo satisfy the requirements of free competi-
tiom, then the conclusion is obvious that with the termination of free com-
petition and its replacement by organized state capitalism, the general law,
the independence of judges, and the separation of powers will alse disap
pear and that the true law then consists either in the Fihrer's command or

the general principle (Generalblzuseln),

v
The juridical forms that were creaved by the competitive socicty of the nine-
veenth century were different in Germany and England. The specifically
German phenomenon is the Reefisstons; the specifically English phenome-
non is the supremacy of Parliament combined with the rule of aw,

The wles of the Rechisstaaiis perfected in Kant's systeme There it appears
as the creation of the German Blirgerium—an economically ascending but
politically stagnant class. This class was content with the logal protection of
its cconomic libery and was resigned oo s exclusion from a share in polit-
ical power. The csence of this concept of the Heefdsstaal consists in the dis-

vinction of the legal fprm from the political structuce of the stare. This iso-

——
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lated legal form, independent from the politeal strocture, was o constibute
the guaranty of freedom and security. This was the fundamenial difference
between German and English theory, In the former the fechtsstaat did not
develop ino a specifically juridical form of democracy, as was the case
in England. It rather assumed a neutral attitude toward the form of the v
state. This indiferent aitude is most clearly expressed in the writings of
Friedrich Julivus Srahl

The state should become a Rechissénar. This is the soluion of our problems
and the motivaung force of our age. . . . The state should define and secure
ihe modes and limiis of iis own acivitkes as well as ithe citizens’ sphere of
freedonm in strict accordance with Bw. It should oot realize the ethical wdea
direcily (ie. in a coercive manner) bevond the limiis of legaliiv—which
mseans it should, in this spherve, not attempt w do mose than the most mdis-
pensable “fencing in.” The concepi of the Reckisstaat does not mean that the
stane merely manages the legal order withowr administratve aims nor thar ic
merely prodecis ithe rigl'm: of the irdividual. [1 does oot refer to the gﬂa] or ¥
content of the stare's activity acall bur only to the mads and character of their
realization.

Seahl's definition was accepted even at times explicitly by the liberal the
arists of the Hecitsstast: Gneist, 2 Robert von Mohl® Ono Bachr® and
Welcker® This conception of the Rechtsstaat, which Stahl elaborated in iase
sionate criticism of de Maistre and Bonald, culminates in the denial that the
monarch & the Lord’s representative on earth and concludes with the as-
sertion that the monarch may rule not against the law but only together with
the representatives of the people and only by means of the hureaucracy. |
Stahls definition reveals two things distinedy: 1, the state also has admin-
srative tasks whch are not controlled; 2. the legal form, on the other,.
haned—that is, the rule by law—is independent of the form of the state.

In English constitutional theory both factors—sovereignty of Parliament

. of law—receive equal emphasis. This was already visible in

Blackstone, The English middle classes, in contrast 1o the German, safe-
guardled their economic freedom not materially, that is, by establishing has-
riers against the legislation of Parliament, but genetically, thar is, through
participation in the making of laws The English theory is, however, not
really indifferent toward the structure of the concept of law (of, Dicev's
famous Mtraduiction to the Stwdy of the Law of the Constitwtion) ™ The German
theory of law had litde interest in the genesis of laws and concerned it-
self with the interpretation of positive laws regardless of their origin, The
English middle classes took an essentially political interest in the genesis
of laws. The German theory is liberalist-constitutional: the English theory
is democratic-constitutional. The English bourgeoisic expressed its prefer-
ence through the medium of Parliament; the German bourgeoisie found
the laws of constitutional monarchy in existence and systematized and
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interpreved them in order 1o secure a minimum of economic hiberty in the

face of a more or less ahsolute state. In the English theory, therefore, there

is no seriows discussion about the formal siruciure of laws, whereas, German

theory is repleie with investigations into the nature of law?® The German

21:-.;_11-:.1, i the views of its foremost representative, Paul Laband, whose ideas
lao became those of the dominant circle of legal theorists, clearly manifesis
he political weakiness of the German bourgeoisic,

After 1848 the independence of the judge was oo longer contested.
o/ He applied the lws literally, Diseretion, which is most visible in “general
principles” [ Gewralbdmessdn), plavs oo role. In the Arst thingy volumes of de-
cisions of the Supreme Court, "general priociples” are bavdly ever men-
tioned.® The police article of the Afgonene Landvecld, the most imporiant
“peneral principle” of admimstranve B hkewise had fallen inte oblivion.
Aslave as 1o 2 the Second Congress of German judges adopred the follow-
ing resolution:

(1) The power of the judge is subordinated w the law. The judge, therefore,
is never allowed o devinie From the law. {2} Ambiguity of the content of a low
does not entitle the pdge wo decide acoording vo his own discretion; doubas
are to be dizssolved by interpretation of the law with regacd w s meaning and
Purpose, andd, h'hrl'ﬂ'-‘ﬂl']’.ﬂ'.l':!ihh.'.. h}':-malng}'. [3] It 31 kv 15 ml'!iq-:rl fn di'.-'ﬂl'gﬂnl:
il'l.li'!:I'_r.iI'\'HI:i-I.linl'IH. ithe _';migr s o giw: ]'.n'r.frl':nnr iy thest inl:r.l'rlr:ml:inn which
corresponds best wo legal understanding and 1o current social needs. ™

This atitude of the judges toward the law during the period of Wil-
#diam 11 is understandable. The state, then, knew how to retain its influence
over the judge despite the later’s independence, The social position of the
judge was definitely fixed, He began his career as a reserve officer and thus
learned the significance of obedience and discipline. Chief justiceships
and court presidencies were almost exclusively filled by former state attor-
nevs, who, in contrast 1o the judges, had previously been public officials
controlled by orders from above. Having become count presidents, they still
knew how o fulfil the wishes of ministers, even when these were not dis-
“tinciy expresed. Finally, the Prussian judge, especially if compared wich his
English colleague, was a poorly paid official. He had to wait for vears before
he was finally appoinied, o thar only members of the moderarely well-off
muiddle classes could afford wenter the profession. The judge of this period
exthibited all the characteristics of the class of his origin: resentment against
the manval worker (especially when be was organized and well paid), rev-
erence wward throne amd polpi, aod, a6 dee some ame, complete indif
ference toward financial capitalisme and monopoly capitalism, The judges
represented the alliance between crown, army, bureaocracy, landlocds, and
,‘,rﬁnu rgeoisic. Their interesis and those which sprang from the constellation
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of the ahove sirata were identical, and since the laws corresponded 1o thesel &
interests, there wias no reason o apply them in any but a literal manner, Nei-
mcuhg_m&rz_arn}' room for any kind of natural law. The German bour-e
geaisie Was satistied with its relTations with the saie Judges and jurists no
longer had 1o appeal to a namral-law system in order wo fight a system of [H¥e
itve law which was hostile o them. Hence, hoth natural law and philosophy
of law disappeared, Bogitivism wis victorious not only as regards the appli-
cation of law (in thar respect it was progressive) but also as far as the theory
of law was concerned, which amounted 1o doing away with all legal theory
and uncritical acceptance of supine relativism, The complete repudiation
of natural law during the second half of the nineteenth and the beginning
of the twenticth centuries was most definitely voiced by Windscheid: “Yes,
we do not mind sying it The law which we have and which we create is not
the law. In our eyes there is no absolute law, The dream of natural law has v
been dissipated,™® This ariving for legal securiy was sharply cxpressed by
Karl Berghohm when he remarked that wheever thinks of a law “which is
independent of human creation” has been “carrupted” by the idea of natu-
ral law.3!

Even though it represented the coalition of the ruling classes, the Rechis-\
staaf was not, owever, a despotism. T generality of the bw and the inde-
pendence of the judge contained both elements transcending the functions
of obscuring the actual distribution of power and the maintenance of cal-
culability, The separation of powers was, it is true, not anly an OTEATiE-
tional division of powers; it was, al the sune time, a distribution of political v
power among the various groups of thar coalition. Yet this das rule was cal-yr
culable, predictable, and, hence, not arbitrary. Furthermore, owing partly
tor the fusion of the Prussian-conservative proponents of the police sate
with large-scale industrialists and partly to the concessions that the stare had
to make to the proletariat which was increasing in sirength, the poor and
the workers benefited 1o a large extent from the rationality of law. This was
all the more true afier the development of a svstem of law.pnrmluiug [rcr
persons o sue without cost, which after 1918 experienced an extracrdinary
expansion and made the legal sysiem of the Weimar period the most ralir.;-,,.f
nalizged system in the world, It was rational not only in the sense of creating
calculability but also in an eminenily social sense, insofar as the advantages
of rational law also benefited the working clases and the poor. This evelu-
ton represents a contrast o England, where even today a rationality which
Favors the status quo is guaranteed by the woeally lnarlr_:q aLe -|'|-|‘.'r'|.'t|.l:_:r|:|-m:_']11.
of the poor law and by the fact that owing to the extracedinarily high costs
of legal proceedings and the concentration of the administration of jus-
tice ins the High Court of Justice the broader stata of the population are
practcally without legal prodection. The legal sysem of the peric] under
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discussion thus centers around the following clements: personal, political,
and cconomic liberties that imply the priocicoy of these liberties vis-i-vis the
state, The strocture of the svstem may be summiarieed as follows;

1, The formal structure of the legal sstem. These hberties were guaran-
teedl b formal, rational law, tha i, by general laws and by their siric
application by independent judges, by the rejection of legislation by
the judiciary, and by the opposition w "general principles” [ Geaeral
hlerieseli) .

2. The material structure of the legal ssstem. This legal svsem was ori-
ented, cconomically, toward free competition, It found expression in

Wihe au iliary guarantics of private property and in the freedom of con-
tract and enterprise

% The social structore of the legal ssseem. Socially i was oriented -
ward a situation in which the working class did not constitute a seri-
ous threat,

4 The political structure of the legal svstem. Politically it was oriented
toward a svarem in which the sepacation and disteibution of political
power prevailed: i Germany, wawvard o sitoaton im whiich the bour-
geoisie did pot playva politically decisive role; in England, oo the other
hand, toward one in which the bourgesisic determined the content of
the law and in which the power of Parliament was distriboved among

' CrowWD, aristocracy, and bourgeoisie,

VI

During the period of monopoly capitalism, which in Germany began with
the Weimar Republic, legal theory and legal practice have undergone a de-
seisve change, To fachitaee an understanding of these legal changes, it s
more useful to consider the political structure of the Weimar democracy
than w describe economic developments which have morveover been ex-
tensively treated clsewhere, The decisive political characteristic of the Cer-
man republic was the signifivance of the workers’ movement after 1gi#.
he middle classes were no longer able to ignore the existence of class con-
Fi'u:u. as the carlier liberals had done, They had rather 1o acknowledge this
conflict and wo wry somchow o construct a constitution in light of it Here,
tosy, the contractwas the technica] means used since italone makes possible
the neceggary politcal compromise. The contention that civil society origi-
nated the social contract implies the insight that contractual relations rep-
resent a deeply important component in the functioning of society. Modern
society does, indeed, exist n large measure throvugh contractual relations,
and nod onlv in the economic sphere, Powerful social groups unite, make
their imterests appear a5 the only legiomate ones, and thereby sicrifice
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those of the populavon at large, The formauon of the German Republic
laid bare the true function of the sodial contract. The REepublic began with
thie fodlowing contracts; the most important one was the contract between
Ebert, on the one hand, and Hindenburg and Groeper, on the other hand
{its conditions have been outlined by Groener as one of the witnesses of the
“stab in the back” wials at Munich). This contract provided, on the positive
sle, for the reestablishment of “peace and order,” and, on the negauve
ong, for the ight agains bolshevism, ™ The so-called Stinnes-Legien Agree-
ment of Movember 15, 1918, was o effect the sme result in the socal
sphere; emplovers promised not o wlerate "vellow” labor unions and
recognize only independent unions, to cooperate with them, and to fix
working conditions v means of wage contracts, Actually this agreement not
only meant the end of bolshevism but it also meant the end of the possibil-
iy of any Kind of socialism and provided the basis of the svaiem under which
Cermany lived from 1918 o vggo, On March 4, 1g1g, the Social Demo-
cratic Party of Berlin and the Reich government agreed on the introduction
of factory councils and the legalization of their position in the Constitution
It was made clear that such facioey councils would bave nothing o de with
the revolutionary workers' and soldicrs’ councils or Soviets By the agree-
mentof January 26, 101g, between the Reich and the federal states, the fed-
eral set-up of the Reich was preserved. The ffth and final contract (which
really imcluded all the preceding ooes) between the thiree Weimar parties—
the Center, the Social Democratic, and the Democratic parties—provided
for the presecvation of the old bureaveracy and judienrey, rejected the So-
viet system, stabilized the political power of the church, sanctioned civil Lik-
erties, even though they were somewhat restricted by new social fundamen-
tal rights, and introduced parliamentary democracy.

The Weimar svstem has been called “collectivis democracy” becavse, os-
tensibly, the formation of political decisions was 1o be achicved not only
through the summation of the wills of individval voters butalss through te
agency of auonomous, social organizations. The stae was o remain new-
tral vis<i-vis these free organizations. To the extent that this ocourred, the
Wetmar state fulfilled the program of polincal pluralizm.® The sovereigney
of the state was no longer wo be exercised by an independent burcaucracy,
b the police and the army, but was supposed w rest in the hands of the
citire populace which, for this purpose, would organize iself in voluntary
assoctations, This pluraliste svstem did oo ignore the clas struggele buo
attempied rather o wansform 6 into a forme of interclas cooperation.
Henee, thie Weimar democracy rested tooa decisive extent on thie e of par
ity—a parity between social groups, between Beich and states, and between
the varows churches, Although this phenomenon occurred 0 its purest
form in Germany, parallel tendencies existed in England and France,

A contractual system can exist only as long as the partics exist, as long as
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thev desire to maintain the contracts or if, in the event that they do not wish
or are unable 1o fulfil them, there is a coercive agency which can enforce
their execution. In Germany, however, the Democratic party disappeared al-
most completely. New parties—above all, the National Socialist Pary—were
founded which, by 1gg1, surpassed the old parties in numerical strength,
The developing crisis made it impossible for the capitalistic partners to the
contracts 1o fulfil their contractual obligations, especially those bearing on
the maintenance of the secial institutions, A neutral coercive power nat-
rally did ot exist, the idea of the neutral state being only a fiction, As al-
ready mentioned, in the sphere of public law as well as in that of private law,
the contract necessarily produces power, In other words, the system of con-
tracts, in the political sphere oo, contains within itself the elements of its
own destruction. The proponents of pluralism who seek to realize the " peo-
ple's state” by reducing the part played by the independent bureancracy, by
the army and the police, and by handling the affairs of the state through
agreements of voluntary associations, increase in reality the power of bu-
reaucracy, reduce the political and social significance of the veluntary asso-
ciations, and thus sirengthen the tendencies which lead o the aurthoritar-
ian state. In Germany, by 1951, the system of wage bargaining had almost
ceased to functicn, While compulsory arbitration by the state was, accord-
ing to the original intention, 1o come into play in the relations between cm-
plovers and employess only when, in exceptional cases, the parties were
unahble 1o agree, siare intervention actually became the normal case and vol-
untary agreements were reached only in order to avoid compulsory inter.
vention. Moreover, structural changes in the organization of production
and distribution—for example, the rationalization and mechanization of in-
dustry—had powerful consequences for the working class, The balance of
power shifted and the decisive position of the old unions of highly skilled
workers passed, on the one hand, w the foremen and other supervisory
workers, and, on the other hand, to the large mass of unskilled and semi-
skilled workers, who were more difficult te organize. This development,
of course, impaired the power of the labor unions very considerably. They
were further weakened by the economic crisis and by the strength of their
monopolistic adversaries. Strike statistics demonsirate howlictle will to fight
they retained. The equilibrium of the classes had found s consimiional
expression in the second part of the Reich Constitution, which bore the title
“Fundamental Rights and Fundamental Duties of the German Citfzenry.”
There the old clasical and the new social rights are juxtaposed inoan unre-
lated manner, so that it was justifiable to say that the Weimar Constitution
was a decisionless constitution®® Stroctural-economic changes in conjune:
tion with the increasing impotence of Parliament added tremendously 1o
the strength of the bureaucracy, The inerement in strength was especially
great in the case of the ministerial burcavcracy.
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These changes in the economic and political structure were accom panied
by profound changes in legal theory and legal practice [t has been stated
already above that, under the influcnce of Laband, German legal theory
hael discarded the concept of the generality of Iaws and haed set up o imstead
a divizion inte formal and matecial laws, Suddenly, however, the posiudlate of
the generaliny of s was revived, parocolacly i the weitngs of Cacl Schimit
and his school. Schmin assecved that the veem "law,™ as far as it had been
used in the Weimar Constitution, referred merely 1o general laws, and thaiy”
the Reichstag, therefore, could only create general laws, The legislative
power of the Reichatag consequently was restricted by s inabiliny v decree
individual measures. In order o prove his thesis he referred 1o the histori-
cal developments mentioned above, and o Article 100 of the Weimar Cone”
stibution, which states that all Germans are equal before the law, The theory
that the state may rule only through general laws applies 1o a specific J:i:c:l
nodmic svstem, namely, one of free competition. But it was exaciy with re-
spect o the economic sphere that Schmitt’s theory indicated the postulate
of the rule of general laws. The political meaning o7 This renaissance is not
difficult we perceive, Schimtt himself developed this thesis ac frst for the
purpose of showing that the laws providing for the expropriation of the Cer-
man princes had been unconstitutional because they violated the principle
of equality before the law and the posiulate of the genecality of baws. Yer
Schmitt's theory presupposes that the principle of legal equality relates not
only o the administration and the judiciary but also o the legislative power,
that is, in Schmitt's opinion the principle did not mean only what it hiEhlI
mgant formerly, namely, thar promuolgzaed Taws mest be duifolly applied by
state officials regardless of differences in the status of citizens, without ha-
tredl, amd without prejedice. For Schmitt it also meant that the principle
bingls the legislative power itself and prevents it from creating laws in which
equal Mﬁm_aﬂmﬁm True thin Haenel,
the liberal constitutional jurist and potitician, once supported this thesis in
hiz arguments against Bismarck’s laws expropriating the Polish minosy.
But his thesis had been universally rejected. Mow this old idea was revived
i order tw add new checks o the sovereignty of Parliament in addigon
those which were already provided bw constitutional causes concerning
changes in the Constitution. Henrich Taepel was the Arst to try to prov g
that the principle of equality would prohibit, in the case of the federal de-
cree concerning gold balances, deprving stockholders of the valee of their
shares. Soon an enormous literature arcse in order to prove that this prin-
ciple: of legal equality, at bottom, represented the basie fundamental rghe
annd that the Pacliament was as much bownd by icas were the administration
and the judiciary.

Bt ewens if the principle of equaliny hefore the law i3 also supposed w be
binding for the legelative, 1t does not at all follow that sveh equality 15
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attainable snly through general laws. The asertion that equality can be re-
lized only by general norms is a reiteration of Rousseau's demand which,
i s case, 15 ressonable and intelligible becaose he was discussing general
law with reference to a society in which there was o be only small property
or common property. Private property, which is sacred and inviolable, ac-
covding o Bousseaw, i propeny only o the extent that it remaing an indi-
vidual and particular right

':_o-'"
T

[f it is regarded as common we all citizens, it s subject w the general will
| voforetd gemirale] and may be wfnoged oo or dented by this will. Thus the
sovereign has mo vight w ouch the propeny of ose or several citieens. But he
may leginmarely seize the propery of all.*

Cm the other hand, Roussean also postulates the rule of general laws for
sitwations in which property & socialized, a3 he has described i in his pro-
Jected Corsican Constitution

Far from desiring that the stave be poor, | prefer on the conrary, thar it should
posaess evervihing and that individuals shave in the common wealth only in
proporiion o their services ™

Thus Roussean believed that the valonte generale could be expresed in gen-
cral laws only in societies with equally distributed small property holding or
with secialized property, The rule of Bow really obiams i Rousseao’s system,
and there s no room for force since in the social system which Eowsseau
postulated the state has no functions,

Stoce individual propenty owoership B o slight and dependent, the govern-
ment has linle need for force and conwrols the citzency with gestures of the
fimger, s o speak,®

¥ Ina monoplistically organized system the general law cannot be supreme,
If the state is confronted only by a monopoly, it is pointless 1o regulate this
monopely by a general law. In such a case the individual measure is the only
appropriate expression of the sovereign power. Such an individual measure
neither violates the principle of equality before the law nor runs counier o
the general idea of the law, as the legislator is confronted only with an indi-
vidual situation. Thos in the economic spheve the general law presupposes
leconomic equality within the capitalist class. German legislation between
tgig and 1gge did indeed create special measures with regard o individ-
ual monopolistic enterprises; the emergency decree of the president of the
Feich of July 14, 151, prohibited the applicavon of the regulatons con
cerning insolvency o the insolvent Darmstacdier Bank, and therewith or-
dered a special regulation for one powerful monopely because only this
one vital bank was in danger. The posulate that the state should rule only
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r general laws becomes absurd in the economic sphere if the legislator is
ealing not with equally strong competivors but with monopolies which re-
werse the principle of the free macket. The renaissance, under the Weimar
demuoeracy, of the notion of the generality of laws and its indiscriminare ap-
plication w personal, polioeal, and economee liberties, was thus vsed a5 2
device to restrict the power of the Parliament which no longer represenced
exclusively thie interests of the big landowners, of the capatalises, of the army,
andl of the burcaucracy. Mow the general law, within the economic spher
wias useel i order o preserve the existiing propecty svstem and o protect it
against intervention where suchwas regarded as incompatible with interests
of the ahove-named growps,

Before 1914 the discussion concerning the formal structure of laws was
exclusively theoretical, becawse, a5 has been staved, the examimaoon of lws
o the part of the judge | judicial review) was ool permitied. Now these the-
oretical discussions became political questions of great practical importance
hevavse the German supreme court suddenly accepred the principle of ju-
dicial review. In its decision of April 28, 1921,* the supreme court asserted
that it bad alwavs wpheld s vighe of examining whether laws were consti-
tutional—an asertion which, as the technical liverature stated almost unan-
imously, was a sheer falsehood. A any rave, the recogoition of judicial re-
view represented a redistribution of power between state and society. The
grester the power of the state, the more readily will thie judge submit e i
authority. The weaker the state, the more he will oy 1o realize his privace
clas imterests, The recognition of judicial review operaced favorably e the
existing social order. This is unmistakably shown by an analysis of all those o
decizons which afficmed the court's power of review, ™ All these decisions
dealt with the gquestion of whether a particular law violared Arvticle 155 of
the Weimar Constitution, which guaranteed the security of private property,
The supreme court likewise accepied the theory thar the principle of legal
equality bound the Parliament, so that “arbitrary” laws were to be consid-
ered as being unconstituiional. Thus, in hoth theory and practice Articles
1o and 155 of the Weimar Constitution served o prevent inmrfcrcncﬂ
with the exising propecy sysem.

This recourse to the ideas of legal equality and generality is really a di
guisedd revival of natural B thiat 15 now fulfilling counterrevolutionary fun
tions. The older sysem of positivem would, in the period after 118, have
imperiled the positon of menopelies becawse the posiive Jegal order oo
longer corresponded with the interests of the monopolics. Hence the exis-
tenece of & svstem of natural law was now openly discvssed, Carl Schimat,
by adopting the American theory of the "inherent limitations upon the
amending power,” tried w distingush between amending and violaung
maodifications of the Constitution. He was of the opinion that amendmentis
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tor the Constitution eould not asail the *Constitution as a basic decision.”

onstitutional amendments might modify only certain aspects of the Con-
stitution. The fundamental decisions regarding value preferences that the
Constitution embodies, Schimit thought, could not be modified even by
the qualified parliamentary majority which had the power to amend the
Constitution. The members of the supreme court were moved Tw a simi-
lar thought when, during a meeting in 1924, they commented upon the
revaluation decree (which was the first emergency taxation decree), They
decided:

This notion of good fairh [ Tew wad Glaubes] sands beyond individual laws
and beyond individual positive-legal provisions. No legal order which deserves
this title of honor can exist without this principle, Hence, the legislator, by his
power, cannot obstruct a vesult which s impevatively demanded by good Faith
[ Trew wind Glzwien |, It would be 8 grave offense agains the presiige of the gov-
erpmment aned the sense of justice if someone who based his claim oo a sew
wititled be dismissed by a bw court because his appeal io the law violaied the
principle of good faith. 4

The judges of the supreme court likewise announced that a contractor of a
mortgage who woukl base his claim on the above-mentioned emergency
taxation decree would Jose bis case becavse his defense against the mort
gages would bave e be considered as vielating the principle of good fach,
James Goldschmide, professor of criminal and civil procedure at the Uni-
versiny of Berlin, supporcied the judges of the supreme court, and in order
to prove the correctness of their decision he inveked the old principles of
matural law and the right of resistance of the people agaimst the unlaful ex-
ercise of power bw the state® Hermann [say even went farther and con-
ceded o the Juti;,t the right of examining each law a5 o 05 compatibal-
iy with the popular sense of justice. A vast body of literature was wreitten on
the subject, and & new kind of matoral o seemed o be in the process of
establishment

Heowewer, & kind of secret natural law had been contnwously applied
throughout this period. The period from 1918 w1952 was characierized
by the almost universal acceprance of the doctrine of the “free law" school,
b the destruction of the ratonality and the calculability of law, by the re-
striction of the svstem of contracts, by the triumph of the wes of command
over that of the contract, and by the prevalence of “general principles” over
genuine legal norms. The “general principles” ransformed the whole legal
svatem. By their dependence on an extralegal order of values they negate
formal rationality, give an immense amount of discretionary power to the
Judge, and eliminate the line of division between judiciary and adminisira-
tion s that administrative decisions—for example, political decisions—
take on the form of decisions of the ordinary civil courts, Before the war of
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191.4-18 the “free law" school had conducted an energetic but hopeless
battle agains legal positivism. ™ According o this school, law is oo exclu-
spvely contaimed o statutes and the Jegal svstem i not closed and free of
gaps. The Alling of these gaps, then, must be accomplished theough legal
norms, for the decision of the judge must be a legal one. And the norms
must bave a general character because the administration of law must fol-
low the principle of legal equality, These norms are to be created by the
Judge, who has therefore ool only the task of applving law but alse that of
creating it. This free-law theory of legal sources is usually connected with
a new policy in the application of law. This posiulae s most cleacly stated
in the famous pamphlet of Hermann Kantorowice™ and in the numierous
publications of Ernst Fuchs, It demands that the freedom that must be con-
ceded to the judge with regard to legal provisions must be as vast as possi-
Ile &0 that the free discretionary power of the judge mav be elevared o the
rank of the basic principle of the application of law. These two aspects of the
“free law"” school, the theoreteal and the pelitical, must be strcty distn
guished. To the extent that the *free law" school demands a new theory of
the application of lasw, it demands the substinucion of formal-rational law by
“general principles.” Kantorowice, the founder of this school in Germarny,
in his later writings focused his attention more on the theoretcal problems
of the school. His disciples, however, who were less qualified in theoret-
cal mateers, dealt rather with itz policy For the application of bw and in-
sisted, as in the case of Ernst Fuchs, that the German civil code contained
only one good passage, namely, where it ceases its abstract treatment of
cases and erects a signpost with the inscription "Entrance w the free sea
of legal needs.” This passage is Section 242, and for Fuchs it 15 the Archi-
median point permitting the old legal system w be transformed. Towas this
practical aspect of the doctrine of free law which became dominant

Before 1918 the "free law” school demanded discretionary power For
the judge in order to infuse progressive ideas into a reactionary legal sys-
tem. But already i 1gi1 Max Weber warned,

(1] a8 moveover oot at all cevtaimn that the classes which woday enjov only neg-
arjve privileges, particularly the working class, can expect the gains from an in-
formal admanastration of kaw that the juriss assume wall flow from 038

In order to point out the function of “general principles” it is necessary
o examineg the felds of law where "general principles” are invoked and the
functions they fulfil there. To begin, it may be stated that “general princi-
ples” are always invoked when the stare s confroned by powerful private
groups. Whenever partics which do not have the same rights engage in the
exchange of goods and where one powerful pacty faces other Jess powerful
private partics or the state, rational law ceases o obtain amd “general prin-
ciples” are resorted v The decision of the judge then wakes the form of 2
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political or of an administeative ocder by which antagonistic interests are
adjusted. This political crder emplovs, however, the form of a court deci-
siom, IE s interesting w mvestgate the uilzation of “general princples” in
the field of labor law which regulates the legal relations between emplovees
and employers. The power of private groups is most clearly perceivable in
the feld of labor relations. According (o German kaw, the legal admissibil-
ity of lahor conflict was determined by the standard that is provided for in
Section Beh, BGE, This law provides that be who cuooses damage o somie-
one else ina way that violates "good morals”™ is liable o the pavment of in-
demmnities. What violaves "good morals” can never be decided ina univer-
sally banding way, The supreme court for many decades had emploved the
formuly that those acuons are contrary o “good morals” which contradic
the sense of equity and justice of the whole people. This, of course, is a
purely mutolegical definiton which adds nothong v what the Taw has al-
ready expressed, A binding standard as wo the legality of & strike 15 not -
tainable on this basts, An emiploven, at bottom, sees every strke as a distur-
bance of the sacred order, whereas an emplovee will regard no strike as a
vialation of “good mocals,” Every "concrete” formulaien which the Beichs
gericht has enunciated on this question is nothing but a reiteration of the
tautological definition, Or, to discuss another difficult problem of labor
law: if & worker accepts a lower wage than the contracted one, has he re-
nounced the difference between the contracted wage rate and the wage ac-
tually paid? The supreme court always decided this question on the basis of
Secuon 242, BGE, which provides thar the debior has w fulfil his obligatoen
with regard 1o good Faith  Trew and Glauben). The federal labor couwrt con-
sequently refused to decide unambiguously cither way. It preferred to de-
cide cach case on the basis of the concrete situation, o take into account all
detals that mught have been relevant—above all, the question of whether
the worker, when he accepied the lower wage rate, had been subjected 1o
“economic pressure,” Another central question of labor law was the ques-
e whether s worker whao s willing toowork loses his claim for pay when the
emplover cannet put biim o wse for some such reason as techmeal disrup-
tions, luctoations in che macket, o such social distuckbances as a sieike in
his own or in another’s factory, This question is, as such, clearly dealt with
by Secton Gis, BGE, which provides that the worker in such cases may
claim his wages, the legislators having intended o fasten the rvisks on the
entreprencur. Both supreme court and federal labor couret declined, how-
ever, o apply the unambiguous norm of Section G15, basing their decision
sodely upon Secton 242, BGE In thas case, wo, the specific individual cir-
cumstances are to be taken into account in each case, Following this de-
ciston, the federal labor court developed a2 numiber of principles dhat were
of extracrdinary juridical and political significance. It declared the Fac-
pory Council Law bad created o "working and factory communin” between
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worker and entrepreneur and that, consequently, the worker i3 to shave in
the fate of the enterprise. If the enterprise is shaken in its foundations by
some disturbance, the worker has (o bear the whole o part of the risk.
There is another principle that was developed on this occasion and which
15 of faraceaching mmiportance, IFa plant s slowed down or shot by o strke m
another plant or by a strike of certain workers in the same plant, the claim
for pavment of wages on the part of workers who are prepared and willing
towork is to be denied because of the bond of solidarity among all workers:
the responsibaliny for any strike, therefore, most be attributed w every mdi-
vidual worker who 15 not working because of it. These are only a fow cxam-
ples from the very important feld of Labor ko,

The rediscovery of “gencral principles” serves o destrov a system of pos-
itive law that had incorpocated many important social reforms; it desteovs
the rationality of law. The structural changes within the economic system
led v important changes in the functions of "general principles.” Having
formerly been stepchildren of law, they now become its darlings. Section 1
of thie Iaw agaimst unfar competition prohibis the use of unfaor methiods of
competition by merchants, This prohibition has definite and specific func-
Lions in a competitive economy. By prohibiting cevtain forms of advertising,
the announcement of kregular clearance sales, etc., it secures equal op-
portunities for the competitors in a free market; this “general principle” is,
therefore, an important element in & competitive economy. This is, how-
ever, modified in the instant at which a competitive cconomy is replaced by
amonopolistic economy. This geneval principle ceases at this moment o be
an instrument for the preservation of equal opportunitics in a free market
and becomes a means For establishing monopolistic conteol over the mar-
ket This functional change has an important bearing on the price-fixing of
tradle-macked acticles. IF the sate sanctions the price-Axing among manu-
facturers of wade-marked commedities, and, moreover, threatens whole-
salers and retalers who do pot adbere v these price scheduoles with pune
ishment, then the private price-fixing of the monopoly assumes a public
character, Hence, the application of the "general prnciple™ becomes a
sovercign act of the state, which orders the consumers, who are dependent
o the monopoly, w recogoiee and v put upwith the proce rules of the pr-
vale monopolies,

The foregoing examples are intended to illustrate the proposition that
"peneral principles” occupy a central role when competition gives way (o
monopoly. “General principles” support the power-position of the monop-
olies, However, this thesis must be qualified in one direction. From 1gig to
151 “gencral principles” in labor law served to effect a compromise be-
ween enterprisers and workers, A precise analvsis of all s decisions shows
that during this period the federal labor court used “general principles” wo

effect a compromise hetween the antagonistic interests of capital and Lahor,
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Atthat time the constitutional idea of parity among the various groups in
Crerman society il had the character of political realiy. From 1951 on-
ward, when the political influence of labor parties and labor unions was
waning, the idea of pariry became nothing bot pure ideology, and "general
priociples” again hecame a means For giving sanction o the interests of
capital,

The conclusion i3 justified, therefore, that in a monopolistic economy
“general principles” operate in the interest of the monopolists. The irma-
tional norm is caleulable enough For the monopolist since his positon i3 so
pevwerful that he s able to manage withowt the formal rationaliny of the Ly,
He can manage not only without rational law; frequently the latier operates
even as an impediment to the full development or, if desirable for him, to a
restriction of production facilities. For rational law, as has been pointed out,
has not only the function of rendering the process of economic exchange
calculable, butit serves at the same time o protect the weaker pariner, The
monopolist can do without the assistance of law courts, His power is a suffi-
cient substitute for the judicial action of the state. Even when vtilizing the
form of the contract, his cconomic power enables him wo impose upon con-
sumers and workers all those rules that he deems indispensable and that the
othier partes are forced o accept if they want te continue tw exist, The con-
tracts of the monopolisis burden the consumer with all imaginable risks,
while the consumer himself has w fulfl all the ebligations required by the
law. The monopoelist can force him o comply without appealing o the
courts. Moreover, the monopolist tries to abolish the supplementary guar-
anbies of private property in the means of production—pamely, freedom of
contract and enterprisc—and to have the formal rationality of the aw com-
pletely terminated. Freedom of contract comprehends the right of the owt-
sider to remain out of a cartel, the right of a cartel member to retire from
the carvel under certain contractual conditions, and, Anally, the right of
the emploves o form unions, Freedom of enterprise permits any capitalis
wr gxtablish competitive enterprises and o compete with the monopolies.
Hence in the eves of the monopolist these supplementary guaranties lose
their value, They are consequently restricted or even completely abolished,
The direct commands of the sovercign state, the adminisirative acts that
directly protect the interests of the monopolist and restrict or abalish the
old guaranties, now assume the function of & pew auxiliacy insioeon,
The appacatus of the avthoritacian state realizes the jurideal demands of
the: monopolists

VIl

The significance of “general principles” becomes even clearer i the au-
thoritarin state becavse all restraines are abolished which parlamentary
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democracy, even when functioning badly, had erected agaanst the unlimaced
exccution of the requirements of monopolics. The funclion of “gencral
principles” is even extended. Thanks w their ambiguity, they served, o the
period of ransition, o bring pre-Wational Socialist positive law into har-
mony with the demands of the dominant group, and formally with the com-
mands of the leader [Fiihrer], to the extent that it had been in coniradic-
tion with these. Despite certain differences of opinion, National Socialism
postulares that the judge s absodutely hownd by the law, Buot the "general
principles” enable decisions to be made in accordance with the dominant
political opinions even where positve law contradics them. For, in applving
“general principles” the judge must not have to resort to his free discretion,
since "the principles of Mational Socialism are the direct and exclusive au-
thorities in the application and use of the ‘general principles’ by the judge,
the bwver, and the jurise.™5 Thus, the "general principle”™ s a means for
realizing the political command of the leader against a contradictory posi-
tive law, Furthermore, Wational Socialist lierature is entirely unanimouws in
holding that the law is nothing but the command of the leader for it is only
due o the will of the leader that *prevevolutionary™ law is valid, "All the
political power of the German people is embodied in the leader. ..o All
law emanates from him,” The “leader of the ethooe growp”™ 15 chacacterized
by his attachment to the law of life of the cthnic community which he ex-
presses by laws, decrees, and so on. It is this direct “administration” of law
which appears "as a singular monstrosity Lo all those whose mode of think-
ing is sill under the influence of the nineteenth century. To them *law” can
only be what is provided for by statotes, and they call law only that which
Parliament as a so-called “popular representation,” according to orderly
proceedings, has decided on as law. Above all, it is inconceivalde 1o them
that cven the highest judicial authority of the “ethnic community® is cm-
badied in the leader, They established their bourgeods Rechissiasl under the
auspices of the separation of powers and regarded the “independence of
the judge’ i the fee of the state a5 one of the most esental guacanties
of their individualistic freedom. Yet history has definitely decided in favor
of ws Germans and against those disintegrating hberabisoe principles, Today
we know that the leader protects the law and that he, ina case of emergency,
will immediately act noan executve capacity, The destiony of the whole com-
munity rests on his shoulders.™" Numerous nongeneral laws having the
character of privileges have been decresd, The prnciple chat lyws miay not
have retroactive force has been discarded, Even the fundamental principle
of the Rechisdad, the principle of equality before the b, has ceased w be
a rule of the National Socialist theory of law which, claiming to derive its
theory from Hegel, seeks to base itself upon the “concrete personalivy™#
and forgets that Hegel, although recognizing the purely negative nature
of the principle of formal equality, was not in favor of discarding it The
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independence of the judge has also been changed, Even of ooe discegards
all extralegal interferences with the judicature, the repudiation of the gen-
eral character of law reduces the status of the judge to that of a policeman,
If Taww anwd the leader's will arve wdentical and if the leader can have political
foes killed without legal wial and this action is then celebrated as the high-
eal realizaion of law ™ then one can oo longer speak of law in a specific
sense. Law in this case is nothing but a technical instrument for the execn-
ton of certam polincal ebjectoves; it is nothing but the command of the
ruler. The legal theory of the authoritarian stace is accordingly decisionism,
ane law 15 nothong but an arcanwm dowinaiions, that 15, 2 means serving the
stabilization of power.

Thits, however, 15 oot thie jurste wleology of the aothoritacin state, Thas
i rather represented by "insioaionalism” or, a8 Carl Schmio calls o, the
“theory of conerete orders and commumites™ Institutionalism 15 distin
guished from decisionism as well as from normativist posidvism. We have
alreacdy characternzed the mam tenets of legal posiovisme a8 including the
proposition that law can be found only in statutes, that the legal system is
free of logical contradictions and 15 consequently a completely coherent svs
tem of general norms, and that the judge has only wo apply this system of
norms s that, i spite of the fact that the applicavon is effected by homan
beings, the norm prevails in all its purite The principal concepis of this the-
ory are ) the legal pecson, which comprises as well the phivsical as the ju-
ridical person; (b)) the subjective private rights, which express personal free-
dom based upon olyjecove low (and thie highest foem of which s the nghe
of private property); and (o) the comtract, o which all human relations
must be reduced, including the state and the club, marriage and sales agree-
ment, church and labor union. According to the positvist theory, the state,
too, was a legal person. The bearer of sovereignty was not social groups but
the Steatsperson sell which acted through agencies. The individual pos-
sessed subjective public nghts visa-vis the state.

The legal person is the economic mask of the propeny relationship, As a
mask it covers the true face and obscures the fact that private property is not
only a subjective right bt i5, at the same time, the basis of "mastierslave re-
lationships.” The contract, being the auxiliary guaranty of private property,
1% @ contract between free and equal legal pecsons, But thes freedom and
equality exists only in the legal sphere. The legal equality of the contractual
pariners hides thelr economic inequality. The labor contract in particular is
acontract between the legally equal worker and entrepreneur. Is form does
not reveal the fact that in actualiny the entreprenewr s more powerful than
the worker, The Staatsperson alone is supposed to be the bearer of sover-
eignty, and the posiovist theory of the state refuses, therefore, wospeak of the
sovereigney of an agency or an organ. This theory obscures the domination
of some men over other men
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Institutionalism proclaims itself as a progressive and “debunking” theory
becawse 1t attacks the concept of the person and replaces i by the concept
of the institution which does not hide differentiations as the liberal concept
of the legal person does, Thus the two concepts of the Steatsberson and of
sovercignoy are climinated. ™ The state becomes an institution like a paral-
lelegram of forces; it becomes 3 community that rests crgamcally upon
communitics of a lower order. The concept of sovercignty becomes super-
fluows becawse the power that 15 exercised by ths state has ceased v be an
cxternal power. It is rather the power of the organized community itself.
This power is supposed, moreover, 1o be subsumed under cternal natural
law or under the "eternal law of life of the cthnic group.”

Even more rigorous are the changes that the theory of property under-
gocs For positivism the plant is the technical unit in which the owner pro-
duwces and the enterpeise 15 the economic wnit through which he execotes
his business policy. Institutionalism ransforms the plant into a "social work
andd Factory community” i which the worker 15 not only an instroment of
the entrepreneur but alse "a living member of the working communiry of
entrepreneurs and workers,” The law regarding organizuen of oauonal
labsor of January 2o, 154, legalied the foregoing defimaon of the federal
labor court, the consequence being that the contractual relationship be-
tween worker and emplover 15 replaced by the obbigauon of fothfulness
which is derived from this community,

Mot the matenalnie Roman locatie condwstin sperarum [sale of service] but the
German legal form of a faith-conract [ Trewe-setiag] derermines the relation
between employer and employee. [t s oot the reciprocal obligations of ex-
change but common work, work in the community and a common task and
amy, which are decigive™

This formulation, which docs not consider the labor contract as a contract
but as an organizational relationship or as a personal legal bond, was first
put forth by CGriecke,™ who asseried that the labor contract & nothing ot the
contmuance of the Germane “foth-contract” (Treweoerrag) between lord
and vasal. Hugo Sinzheimer transposed this theory iono the German labor
law. The business enterprise, then, becomes a social organism, and the cor-
poration i ransformed From a union of legal persons with propecry (i an
institution. Property, briefly speaking, ceases o be the subjecive right of a
legal person and becomes an "insiiuion,” that is, a reifed, objectfed, and
deindividualized social relationship. The contract is not only pushed aside
in practice, a8 we have seen, buc it also ceases o playv a role in legal weology.
Rights and dutics are no longer connected with the will of legally equal
persons but cather with objective facts. Whart i3 decisive, now, 13 (he stans
that man possesses in socicty,
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The chioef representative of mmstitutionabsm, Georges Bemard 0 sumimi-
rized] the institutionaliso demands and opposed them o jucidical posiavism,
which he calls Jacobinism. The core of institutionalism is the elimination
of the legal person from the legal svsiem, the separation of the instiuion
from the legal person, and the absolutization of the institution. The con-
cepd of the legal pemson s supplanted by the “concrete legal status of the
member of the ethnic community™® since the retention of the old liberal
concepts would destrov the "ethmie community,™8 According e Benard,
the institution is an organism or a legal structure that serves the common-
weal Iris not a simple relatonships i s "existential.” [is a unir, "a whole™
in which the single individuals are integrated. " The institutional relation-
ship is an internalization, a consorfiem, tnmcem membra.” Thus the enterprise
is divorced from the cntreprencur, the corporation from chairman and
boared, With the subjective public nght, the person and sovereignty of the
state disappear™”

How is this development to be explained: The legal principles of posi-
tivism certainly had a veiling function. The concept of the legal person
douhtless 15 a social mask, But this mask only disguises; it does not eliminate
it bearer, which can still be sensed behind the mask. In the period of com-
petition ik was oo necessary that the proprictor shoold disappear simee, as
an individual, he did nor exercise much economic and social power; For it
was not the single individual but the totality of those individuals, that is, the
syatem which exercised power over man. Under monopolistic capialism,
however, this power is concentrated in the hands of a few, If the mask were
removed, the true situation would be revealed. In a monopolisic economy
the power that is exercised by a few can be casily perceived. Institutionalism,
as the legal theory of monopolism, eliminates this mask from the theory of
law, but it also eliminates its bearer, the proprictor himself. One does not
apeak any more of proprietors bar of plants and entrepreneors, One dis-
cards the concept of the “person of the sate [Stastsgerson].” This concept,
inn the positivast theory of the state, disgoised the fact that, i realiy 2 social
group exercised the power that was atributed o the "person of the stage.”
However, 1if political power 15 as strongly concentrated as1s the case in the
authoritarian state, then it is desirable that the concepis of the "person of
the state” and of sovereignty be abolished and replaced by the concept of
the community led by the leader, Henceforth the stace is called a ®forma-
ton” or “configuraton” (Gestalt) and 15 called “the pobibeal configuraton
of the German people.™ To the extent that commands, and not contrac-
tual agreements, become decisive, the legal theory of positvism disinte-
grates and is supplanted by institutionalisomn:

IE, durang the kst centuries, it was necessary For the continuation of economic
life thar promises were ke prwithour continuows imervention of power, in the
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meantims this necessity has become less important due v the progressive ac-
rumulation of capiial The ruling class has ceased 1o consist of numerous per
soms who conclude contracts, pow it bs composed of large powerful groups
contredled by a few persons, which compete with one another in the world
market, They have transformed vast areas in Europe into gigantic labor camps
characterized by a rigid discipline. The more competition in the world mar-
ket tums into a sheer suruggle for power, the more rigidly organized will these
labor camps become both internally and extervally. The economic bass of the
significance of promises becormes less important from day v day, becase, m
an increasing extent, economic life i3 chavacterized oot by the contract but
b command and obedience 59

Entirelydisparate political theories have made vse of institotionalism, in-

cuding reformist theory, especially that of the trade unions, as well as the
theory of the authoritacian stave, This faceis indicative of the confusion that
al present is characteristic of legal thought, Ivis indeed roue that the theory
of institutionalism seems w be more correct empicically than the theory of
juridical positivism. That the plant, the enterprise, the corporation, and the
micnepaly are declared w be socal institutions expresses the fact that prop-
erty is oo longer the private affair of the individual but has become a social
Imstitubion in g specific sense, Instutotions are, of cowrse, more tangible than
norms Hence i Germany, France, and England this theory was adopied by
progressive labor-unionism or collectivism, But actually this realism is only
apparent becawse the instituton s divorced from the context of power re-
lationships without which it is unintelligible. Institutionalism tears institu-
tiowss fromm their social contex Just hecavse the concept of the institution
has such avague character, which can be expressed in such high-sounding
sentences, just becavse 1t was diverced from social reality, insttutonalizm
in Germany became the theory of social reform on the part of the rade
vmions Particulacly the theores of labor lw of the vacioos rade onions
were based upon institutionalistic concepis. In England, especially under
the influence of Gierke's theory of the association ( Genessschayft ), conser-
vatism as well as Fabianism emploved the institutionalist concepts in order
o reform the relavonship between state and society, In France imstitotions
alism is substantially nec-Thomistic and has been exteacedinarily sirengih-
ened by the papal encvelical * Quadragesime anno.”

The legal theory of MNational Socialist Germany avoids the word "insti-
tutonalism™ and, “n order o distinguish iself from peoThomism,” pre
fers wo call nselfl " the juristic-theory of order™ or " the theory of communing.”
It i supposed o be “configuratonal or structural tonking,” Matonal So-
cialism experiences this "conhguration of things™ in the activities of the
monopolies. The close kinship between institutionalism and monopolistic
capitalism was implicily admiced by Carl Schming when be characterized
Gottl-Otthilienfeld's *theory of structures” as the truly appropriate German
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conomic theory, Goul-Oolilienfeld, a leading German economist, elimi-
vitkes the economically acove indwvidval entrely from his economic theory
nd replaces him h1- social structures which are cither "clementary™ or "in-
trumental” structures.

Hence, juridical positvism is climinaced from the legal ctheory of the au-
thoritarian state; veb it s not replaced only by institutionalism. The deci-
sonist elements are preserved and are encemously strengthened: Ars, by
the elimination of the rational concept of law, and second, by the exclusive
rule of the fofdical concept of law, The reason is that thie institetionalise the
ory is never able to answer the question of which institutions, in a given sit-
uation, arg "elementary” and which are merely "instrumental structures”™;
neither is it able o state which acts of intervention and which ype of regu-
Bt of institutions are “appropriie w© the situation,” Mor s i ablde o de-
cicle of iself what the “concrete status of the group-member” is 1o be. This

ecizion must be made by the apparatos of the suthoritacan stace which
utilizes the command of the leader as a technical means,

If thie general Lo is the fundamenteal form of b and of Bw s oot only
vedierias but also ratis, then one must state that the law of the authoritarian
state has oo legal character, Law as 2 phenomenon distnct from the polio-
cal command of the sovereign is possible only if it manifests iself as general
Iw, Im o society that canmnotb dispense with power a5 a principle, complets
generalicy of law is impossible. The limited, formal, and negative generaliny
of laow unaler liberalism not only makes possible capatalisue calculabaliny but
also guarantees a minimum of libeny, since formal liberty has owo aspects
and miakes avadable at least legal chances toe the weak, For this reason there
develops a conflict between the law and the liberties based thereon, on the
one side, and the requirements of a monopolistic economy, on the other side,
Under monopolistic capitalism, private property in the means of produc-

ion as the characteristic institution of the entire bourgeois epoch is pre-
served, bur general bw and conteact disappear and are replaced by individ-
%al measures on the part of the sovereign
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State Structure and Law
m the Third Reich

Ot Kerelhetmer

THE RULE CHF LAW AND JUDICIAL INDEPENDENCE

To what extent traditional views of the rule of law are reconcilable with the
essence of Mational Socalism remained a controversal issee mm German le
gal thoughtand praciice for a considerable peciod of time, Buot after the au-
thoritatve comments by Mimster of the Rewch, Dr, Frick, Beich Law Fafrer
and Minister of State, Dr. Frank, the Secretary of Stae for the Chancellory
of the Reich, Dr, Lammers, and Secretary in the Beich Mimstry of Justice,
D, Freisler, all practical reservations against conceiving the National So-
cialist state as embodying the weals of the rule of b dissapaced, Theoreo
cal clarity concerning bow we are o understand the National Socialise ver-
sion of the rule of law, the so-called “German Rechtssiasd of Adolf Hiter,” can
T gained in particular from the writings of a member of the stae council,
Professor Carl Schmitt. A penetrating examination of the history of the
mineteenth century seems w0 have wught Schoate thae the rule of By was
merely a clever construction of the ruthless and unscrupulous individualism
of the liberal epoch. To demonstrate that the rule of law functioned merely
as a pretence for security and calculability, be relies on old Rothschild’s
remiark o the effect that whoever wanis to sleep peacefully needs w buy
Prussian government bonds, The predictabilicy of law, as Max Weber dem-
postrated, provided the ks for the funcooming of a developed commer
cial capitalist social order. All acquired social positions were protecied by a
legal referent, the development and potential riskiness of which was calco-
lable to all parties in advance. This hollow bw-based state | Gesefmssiaal],
which acknowledged the existence of reciprocal obligatons between citizens

Editors Moter Originally appeared as a brochure, published under the pseudonym of
Dr. Hermann Searz, thar was smuggled ineo Mazi Germany in g5,
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el thie stave, now has been superseded by the Matonal Socialist version of
the rule of law, The technical concept of the rule of bw henceforth makes on
an altered significance. The rule of law of old Rothschild was identical with
a form of society crganised according w the principles of competive cap
italism. It was the function of the state to place an elaborate and minutely
composed legal order at the disposal of individwalsin puesuinof theie vighos
socicty was proud that the legal order and the coercive apparatus resulting
fromy it was, at least theoretically, ar the disposal of every citizen in a non-
discriminatory fashion.!

The transition from competiive o monopoly capitalism meant that the
need for such legal forms tended to vanish, Large capitalist firms—large
banks as well as monopoly concerns—=Ilong ago ceased o depend on cowrt
proceedings in order to conduct their affairs with members of other social
groups Becavuse they could announce a ban oo lending or could simply vely
on the fact that they employved an army of hirelings, they came o dominace
the government, Governments fulflled the particular needs of these firms
by means of statuies and emergency decrees, A number of developments
rendered the radiional court svstem virtually meaningless: the economic
crizis made it questionable whether legally binding claims would be fulfilled,
the government tended to hinder legal foreclosures even of relatively siz-
able agricultural properties, and the responsibilicy of paving off foreign
debis ulumately ne Jonger depended on the legal validity of & udicial deci-
sion bt rather on decisions made by administeative bodies concerned with
the operations of the foreign exchange market

Even thiose acuvities that tradiveoally belonged w other areas of the o
nowiake a different form. Firse, the cconomic crisis generated a purelvquan-
tiative increase in the activities of the criminal cowrts and thus deamartically
reduced the significance of traditional legal protections The criminal courts
then ook over a new se1 of activities: the elimination of all political oppo-
nents, undertaken in conjunciion with the realignment of all judicial activ-
ity with the political ideals of National Socialism. In this way, the face of the
criminal justice svstem was decisivelv changed.

Even before the seizure of power by the National Socialists, unemplov-
ment and the attack on the labor union apparatus had already limiced the
scope of labor court activity. The process of replacing marxist-oriented
workers with followers of Mational Socialism ccourved uninhibited Tw the
lahor courts. The demise of collective labor law litigation—the regression of
Tabwor law i a svstem befuing the regulation of personal service {fersinliohes
Dienstrechi) —has totallv eliminated Ew from an area of social life into which
it had first made s way during the Weimar peciod.

After Mational Socialism tried apew o stabilize the hegemony of mo-
mepaly capital and big landed property, the Naoonal Socmaliss proceeded
to furnish the new situation with an appropriate timelyideclogy. Traditional
views of law underwent a fundamental revision, The restriction of ow wo an
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cthical minimum was abandoned, and the identity of law and morality has
been elevated s puiding principle of the new order, In pracucal terms this
meant the following: now that the affairs of the state’s dominant social strata
are regulated by means of the Fithrer's statute or by means of direct agree-
ments between the ureawcracy and monopoly capital, the Mational Social-
ists want tw provide the middle and poorer social sirata with the llusion that
for them as well there is an escape from the monotonous misery of their
everviday existence; there is a right to satisfy their individual needs that is
found outside the text of the bw. The Mational Socialiss are irving o (race
the growing impoverishment of ever-broader social strata in part back to the
failure of formal Taw o permin the recognition of the masses” legitimane de-
mands on the entire nation. Law—in particular, much-maligned Roman
law—hence gets blamed for conditons cawsed by unemployment, economic
decline, and monopoly capital

Auvxilary legal means ( peridieche Fafimired) were supposed coenable the
generous use of vague legal standards (Crenevalllsuseln), in accordance with
the principle of “good faith” { Trew wed Glawben), A vehacle for a newly awak.
ened natural law, vague legal standards did in fact offer the possibility of
siripping the whole law of it normative and obligavory character without re-
quiring the alteration of a single positive legal statute ® Embodied in a novel
version of the doctrine of judicial independence, o oew dvpamism has
seizedd control of German legal thought and practice. After being purged of
those elements hostule w Mavonal Sociabsm, the weemovabaliny of thie jud-
ciary was freshly secured. But this type of judicial independence, as many
have correctly noted, 15 no longer comparable wo the type of independence
previcusly possessed by the judiciary, Independence formerly meant the
freedom of judging on the basis of statutes while at least trving to maintain
neurality in relation v distinct social and political groups. The new form
of judicial independence is characterized by the fact that law at any juncture
cann be changed by the Fihrer and retrcactively canceled at any poinn in
time, without anv legal formalities having wo be respected. Furthermore, as
shown abowve, law is onlyvalid provided s "conformity with the National So-
cialist worldview.” “In the National Socialist wav of thinking, a certain in-
stincuve political sense s a presupposition even of judicial independence,
It implics independence in one’s attachment to the main principles of the
folk-hased state of the Fithrer,™

Whereas the rule of law once represented a quest for objectification by
mieans of legal guaranties and the formulaven of clear sandards, an op-
posing ideal is now wansformed inwe the quintessence of Adolf Hider’s
German rule of bw, Guarantees of justce are oo longer located in the st
ute, but in the exvent to which the individual decision accords with National
Socialist thinking,

What consequences does this have for specific areas of the law?

—
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MATERIAL AND PROCEDURAL CRIMINAL LAW WITH REGARD
TOTHE QUESTIONS RAISED AT THE ELEVENTH
INTEENATIONAL PENAL AND PRISON CONGRESSS

Domination by Mational Socialist modes of thought was achieved much
miore swiftly and radically in the realm of comunal bw than in other legal
ficlds. Even before the complete reworking of criminal law could be engi-
neered, Natonal Sociabsm attended w the ehmimavon of the final reme-
nants of "folk-destructive liberalism™ from the penal law. I also made sure
that the most important National Socialist lines of thought were put into
practice. An “outmoded concept of legal security with its emphasis of bour-
geois caloulabdling, which o noway corresponds v the tvpe of human being
now created by National Socialism,” was dropped from the administration
of craimamal I Matonal Socialist crimunal law s organieed acoording e
two basic ideas: the protection of the German folk's “present roaring, in-
tosicating life aned s futwre,” and the teanng down of all baeoers thae moght
hinder the court’s attemp 1o achieve material justice.”

In particular, the crmunal trml has undergone comprehensive reforms,
These reforms aim to ensure that the concerns of the individual and indi-
vidwal protecuons are foroed w recede behond thie imterests of the governs
ment and of "material wuth” [maferiale Wakikedd . But this poses a serious
dilemma both for criminal law and the procedures of the criminal trial,
What is material truth in the context of criminal law? In his widelv heeded
Prldtische Sirgfrechisunssenschaft, one of the most well-known contemporary
Crerman criminal law experts argues Fov the "necessacy alignment of the in-
stibutions of criminal aw with the principle of politcal consistency,”™ Yot we
need wor ask whether miethods “based on the prnciple of political consis-
tency”—that is to say, methods corresponding o the interests of the politi-
cal and social elite—can sill serve the quest for marerial truth, It has he-
come guite customary to interpret procedural guarantees of the criminal
aw that are now being bausdated purely from the standpoint of the ndi-
vidual But that is clearly inadequate. For criminal wial procedures—the
guarantes of having a defense, ora hearng of the evidence, for example—
are primarily supposed o provide a complete picture of the facts and thus
koovwledge of the matermal truch,

Perfect justice is no absiract ideal in the legal world of MNational Social-
s, Instend, Mavonal Socialism wdentifies perfect justice with s merpre-
tatiom of the vital life interests of the German folk, thus rapidly descending
from the heights of an abstract wdeal wo the subordimation of the coercive
vools of criminal law to the political goals of Mational Socialism. *We know
that the essence and purpose of the crmonal b cannet be recogoized
independendy and in isolation. Rather, they have o be scen as cmanating

from the highest political principle forming the state in question, ™
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The first result of the subjection of justice 1o politics is the expansion
of the sphere of penal law. The protectve functions of criminal law are be-
ing sacrificed 1oa drive woward greatly expanding s spheve of application.
This is taking place even though countles new individual regulations have
created some new criminal offences and bave made the punishment for ex-
isting offences more severe dunng the past two vears, The explicit intro-
duction of analogous legal reasoming® 15 oot only bkely w have pracucally
unforesecable consequences, but it undermines the very foundations of
Juedicial procedure, The new wording of paragraph 2 of the criminal code—
“Punishment is to be inflicted on anvone whoe commits an act which has
been declared punishable under the aw or whe deserves to be punished ac
cording to the fundamental principles of a criminal statute and healthy
popular septment "=t frst seems w suggest that only aoalogows reasomng
in reference o a legal statute [Gesstegnalogie], butl not in reference o the
sparit of the legal svstem a5 2 whole [Rechisanalogie], 15 intended by the al
teration of the criminal code. An act can be punished when it conflicts with
the basic idea of an existing statute but cannot be subsumed under a pre-
cisely formulated definition of the criminal offence. First of all, the pracui-
cal necessity of a determination of this tvype—which, by the way, is unknown
i other ceniral and western European countries—is questionable. In an
authoritarian state where the Fihrer can issue any laws he deems appro-
priave at any tme, any demonstrable lacuna in the bw can be immedi-
ately flled. In addition, the express wording, which explicidy refers 1o the
“healthy popular sentment,” does not seem e climinae relianee on amale
gous reasoning in reference o the legal svstem as a whole, This second type
of analogous reasoning does not simply consist of appdving a legal statute o
a situation that scems equivalent v that referred 1o in a statute; inseead, it
leads o legal deductions that generate entirely new criminal offences based
merely on Mational Socialist ideclogy. It constitutes an authentic example
of qudicial Jegislaton, and s introdvcton e any political svstem any-
where would signify that the judiciary had become a political authorin. IF
tomorrow German judges decide to punish racially mixed marriages on the
hasis of the new criminal code, even though existing laws only have illegal-
ized them for civil servanis and members of the armed forces, they are act-
g s legislators and noas judges, Ther imdependence—which unul oo
was seen as resulting from the fact that they were sirictly bound to the letter
of the law—is thereby deswroved. The judiciary s required vo take into ac-
count Mational Socialist ideclogy not only as it has been imprinced oo the
structure of the legal stature, Even more significanty, courts are supposed
v comply with everviday political currents, “healthy popular sentiment,” as
they have been interpreted by politicians of the ruling party, OF course, in
the totalitarian state “healthy popular sentiment” is simplvwhat the Fahrer
takes it to he.

P e T
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Matomal Socialism waited unul June 1ggs before explicidy legslaong
the abolition of the principle of awlle foeas e e Bud i osed another
equally important and universally respected legal guarantee of individual
freedom overboard a3 soon as i gained power: the prohibition of retro-
active laws, It is revealing that the Eleventh International Congress of Crim-
inelogiss will only be concerned with the isue of retroactive baws o the ex-
tent that a lderalization of criminal punishment is in question.*! From the
perspecive of 2 forum of international jurists, the mere possibality of mak-
ing criminal punishment more harsfi by means of retroactive criminal penal-
ties is simply inconceivable. Mevely v disouss it would mean robbing all of
European criminal law of its most basic foundations It would mean apply-
ing an inherenty wnjust standard o lawheeakers, a standard that, at the
time an act was committed, not even the highest court or most powerful
jucicial authority would have considered justified.

Mational Socialism, however, has been infringing on precisely this uni-
versally acoepred legal wleal simce March of 133, Only on the basis of a
punishment that was retroactively made more severe was it possible o con-
demn van der Lubbe to death and then execute him. ¥ Only with the help
of such murderous legal constructions—the very possibility of which the In-
ternational Criminolegists” Congres refused o discuss—was it possible w
execule political opponents; jurisis of the Thivd Beich someday will have o
answer for these deaths. Even if we forget for 2 moment that many have
been comdemped 1o death and hanged even though fref-desed Rndings sim-
plv could not be made, we still must deal juristically with a situation where
laws from 19355 10 1g5%5 were applied 1o acs thar vook place erween 150
and 1952, An act that would have been treated as a disturbance of the peace
before Hitlers seizure of power or, if the necessary ser of causal relation-
shipe could be proven, as an assault having fatal resulis, at the very most
would have been pumished with a prison senence, Now, the very samie act
is punished with death. Attimes the courts are punishing "offences” that are
alleged to have taken place vears before Hitler's seizure of power. The mere
fact that the prosecution’s proceedings against many who are now con-
demned o death were originally abandoned proves that the instruments
of a regularly functioning judiciary were not able w prove anyihing against
them. Just to mention a fow examples, this is how

Twenty-one-vear-old Paul Foelz and nineteen-vear-old Ewald Szody were
condemned o death on Julv 24, 1955, for an incidens that ook place
on May 12, 1g52;

Ernst Sander was condemned w death in Hamburg on December 23,
1943, becavse he allegedly Killed a policeman on December 5, 1950

Tweny-vear-old Joseph Reitinger was executed on November 21, 19354,
because he allegedly shot a member of the 5A on June g, 1932;
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A member of the Reichsbanner, Karl Janicke, was hanged on July s,
15, becavuse SA members claimed under cath that he shot 3 mem-
beer of the 5A i clash with them oo March 28, 19515

Johannes Becker from Kassel was hanged on December 7, 1957, because
hie allegedly shot 2 policeman on Jume 12, 1031,

The tendency to focws less and less on visible features of the offence than
oy the will of the perpeteator i3 noticeable both in the vevised edition of the
criminal cocle and o several special laws establishing new political offences,
The partial justification For this is that it corvesponds o the special nature
of thie Arvan conception of Bw chat the will, and mot thie act, 15 ot the core of
inwvestigation; moreover, reference has been made o the fact thar a writer
of a related Aryan people titled one of his works Crime and Punishmens and
not Aet and Paeishoeend ™ But here as elsewhere, arguments based oo a vague
concept of race simply function to veil the true stawe of affairs. The bour-
geods legal system B anachronistc not because i i the product of Roman
legal traditions and Jewish intellectual influence, but rather because itis the
expression of a capitalisn social system thar has reached is Anal stages. Sim-
tarly, we should hesitate before interpreting the unchecked growth of sub-
jectivistic theories of criminal law a8 a renaisance of Arvan customs and
mores. Instead, this trend constitutes a desperate defensive measure by a
universally threatened social order thar fancies it can gain security by mak-
ing maximal use of the criminal law.

The ntreduction of the volitional concept of penal law (Willeeestraf
recht}, emphasizing the criminal will rather than a concrete act, simultane-
cusly serves o solare individwal will and o deny the roos of criminal he-
havior in social conditions. It used to be a general maxim of the criminal
lw that the extent wowhiich a persen’s capacities and resources allowed him
a real chance of respecting the statute should be taken into consideration;
mow the social situation of the accised i ignored complewely, The principle
of “vou can, because vou shall™ is established. In the process, the criminal
law is clearly founded on the interests of the dominant class, instead of an
understanding of the actual opportunitics that are provided to individuals
by thie existing social order, As o resolt, the penal Bw's remedial functions
are climinaved from the very outset, If the rules of the penal law serve noth-
ng but the preservauon of 2 svstem of dominauon i which conformty o
civilized norms is only posible in exceptional cases, then the criminal law’s
remeddial ames have been rendered noll and voud. In that case, the penal ks
iz nothing but a form of pure represion directed against social, religious,
andd politcal foes, S0, the brst queston discossed i Sectuon I of the Inter-
natienal Criminolegiss’ Congress is answered with a resounding "no” in
Hitler's Germany.*® The argument made in an authoritative article in the

e
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Valkisehen Beobackier from December 2, 1954, refers 1o the combartive char-
acter of Matenal Socalist crimimal Byws criminal B shouwld oot samply react
o illegal actions, bue should additienally enswure that all hostile politeal
groupings are eliminated by a permanent series of purges. This 1s an open
admission that the volitional concept of criminal law is based on political re-
venge and thus transcends any penal concerns,

Even if we disregard such general objections against the recasting of
penal law into a political weapon of the ruling political group, a number
of serious reservations of a purely juriste natore regarding the application
of the volitional concept of criminal law still remain. Its concrete meaning
becomes most apparent in the manner in which the legal definition of an
attemfd (Vermuchsbegriff 1'% has taken on inflationary characteristics and has
been robbed of any basis inoan eljecuve determinaon of the facts of the
particular case, Claiming that the best defense of the political order lies in
fighting against attempled crimes' may sound impressive. Bot in realiny i
leads, as an author as enthusiastic about National Socialism as Oetker has
noted, " plague comrades who act in accordance with the law with dowbis
about whether or not their doings can be justifed or whether they are al-
readdy vindating penal prohibitions against placing others in jeopardy (e
Jahrdungsuerborl)) excossive regulations o this area are handicapping initia-
trve and the motivation vo act."'#

I is important o note that inital applications of the basic principles
of the velittenal concept of crominal law have gready damaged the mier-
nmational reputation of German legal practice. The fact thar political op-
ponents of the regime in Germany are sentenced to death merely on the
basis of so-called intelleciual avthorship—where even the most minimal
evidence of their actual participation in a criminal act is lacking—has not
mel with much woderstanding abroad ' Special damage i done o the
reputation of the German judiciary when foreign civil servants have o deal
with such theories The Swiss Bundesear, For example, was recently pre-
sented with a formal petition w extradite a former member of the German
Parbament, the communist Hetne Newmann, who was accused of having
committed murder, The act of murder—more precisely, the incitement o
mivrder—was seen as demonstrated by thie fact that Neomann had once al-
legedly talked about two police of ficers and asked whether "that pig is sll
alive " Since the policemen o whom Newmann was referring were soon
thereafier shot by unknown assailants, Neumann was accused of incitement
1o their murder, even though oo argument was made that he had any con-
necrion o the murderers, OF couwrse, the Swiss Bundesrarwas forced o re-
jJect this rather mysterious application of the volitional concept of crime; it
did noteven bother o ask the upper federal cowrt o ake a position on the
extradition request. In the face of such developments, it is no surprise that
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a prominent legal expert from Poland—a nation with such friendly ties w
our own=—feels foroed o come wthe following lessahan-flattering assess
ment of the imernational reputation of German jurisprudence: "The pe-
rics] of contemporary bwmaking s undoubtedly dimimishing the imterna
tional interestin the reforms of the German criminal Taw."=

Apart from the sphere of politically oriented legal persecution, it is os-
precially striking that reforms of the material eriminal law since the so-called
national revelution have not been characterized by the creation of new def-
initions of criminal offences, The altecauon of legal clavses (a5 o the case
of the reference o “breach of trust” in paragraph 266} has generated nothe
ing oljectvely new in character. Such changes have merely provided pre-
existing court practices with a legal sanction. On the contrary, the National
Socialisis have exercised great restraint in many important areas of the law
such as, for example, in the corporate finance laws The underlving intent
there surely has most likely been w avoid placing excessive restrainis on
business initiative. Yet the recent Lahusen case,® which continues two unfold
under the pew regime (unfortunately emploving very old window-dressing
tactics), has proven that especially in this area of the law drastic reforms arc
needed.

While profoundly changing its spirit, the ttalitarian state has generaced
an unprecedented boom i the legal persecution of peliteal opponents, A
law issued on Mav 26, 1935, broke with an old wadition by abolishing the
punishmient of poliveal offences with a penod of imprisonment [ Fesbung-
shaft}. According w Under-Secretary of State Roland Freisler, political dis-
turbances must be seen s constitutng particulacly dishonorable crimes,
For Freisler, the reason for this is that the state is "nothing but the expres-
sion of the foll, from which 0 oviginates and whose basic customs and
morals the state is in agreement.

It 15 difficult v consider it a mocal victory for Matwonal Secialism chat g
has hammered into people's heads the idea that those with different poli-
cal views are “subhuman.” As far as the idea of a moral order under attack
by political opponents is concerned, however, criminal law would do better
b beave 0 o hustory w decide whiich political party or group can be righe
fully identified with the moral order of the people, Although the discring
natory treatment of political prisoners unfortunately suggests that Freisler's
view of the morally subhuman character of the political opposition is in-
creasingly dominant, not evervone has accepted his view, For example, Zim-
mer] argues that since "heroic types"—one thinks of George Dimitrov or
Erpst Thilmann—also make up the ranks of the political opposition, not all
political opponents can be classified as "cowardly subhomans.” According
to Zimmerl, such individuals cannot rightfully be ranked alongside com-
mon criminals®

The dominant interpretation of a politdeally motvated crime defines i
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according to whether the offence has been committed by followers of the
ruling parcty or Iw s opponents. Whereas even the most minimal of fence
committerd by the political opposition will be pursued and severely pun-
ished, Followers of the ruling party generally go unpunished. Even when
courts fnd them guiley, politcal allics of the regime are likely o gain a
guick pardon or amoesty. The wording of the Criminal Immusity Law from
August 7, 1014, was consciously formulated so that criminal offences com-
mitted by members of the ruling party, including the looting and physical
abusc of defenscless prisoners, fall under the law as long as such acts oocour

“in the excesive pealousness of the struggle oo behalf of the MNational So-
cialist movement,” The possibility of gaining amnesty, however, is unavail-
able o the regime’s political opponents. Amnpesty is inapplicable 1o the
maost important political offences, treason and high treason, bt it is also in-
applicable o other offences *if the inspivation for the act reveals a vicious
spirit.” The National Socialist judicial system simply presumes that all ex-
pressdons of political opposition Fall voder this category.

The scope of political offences has been expanded bevond all limits Any
activiy of a political, social, or religious nature that is ool expressly con-
doned by the government can be punished with a severe prison sentence or
the death penaln. Judicial decision makers give themselves the widest pos-
sihle freedom in the interpretation of criminal regulations that already are
formulated racher broadly, This s how 1t was possible w punish participants
of a recent Catholic vouth mecting on the basis of government decrees
v against revolutionary communist acts that threaten thie state [issoed
on February 28, 19550 the justification provided was that activities of the
Catholic vouth group might lead o such worest that 3 revisal of communist
terrorism could thereby be promoted.

Another rather idiosvneratic feature of this tvpe of legislation makes it
poasible v punish uodesiralde expresions of opinion even when their ruth-
fuiness can be demonstrated. The pertinent legal wexts (the March 21, 1953,
Dhecree for the Bepulson of Maliciows Attacks Against the Government
of Mational Renewal, as well as paragraph go of the Criminal Code, which
deals with weazon b inflammarory slander), refer 1o "danderous claims
that distort the tuth.” But the special cours [(Sondergerichie}® fail w pro-
vidle the acoused with o chance of proving his assertions in his own behalf,
Rather than undertaking a nonpartisan examination of the evidence of the
case, the regime's view 15 automatically assomed w be vuthful, aod every
thing else is dismissed as slanderous claimes that distort the ruthe For the
repimie, even worse than tee imjustice done wothe acoused s that this
approach permits no criticism of state authorides. Instead of channeling
dissatsfaction by legalizing the most harmless forms of expression, the re
gime Forces all discontent into the uncontrollable sphere of illegality. The
crimimal persecution of the pelitical opposition in contemporary Germany
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henece 15 mot subject to severe eriticism simply from a libecal or homanitar-
ian viewpoing even from the perspectve of Germany's ruling elite, s use-
fulness is limited. Legal procedures of this type are purely repressive, and
they fail w perform any positive maintenance functions. It is well known
that the success of a purely repressive system 15 very questionable in the
lomg run,

Because they aim to secure the rights of the criminally accused, tradi-
tiomal criminal procedures are accosed of embodving liberal wdeals alien
to the spirit of the German folk and state. The attempt has been made o
obditerate all such “homaniste confusions” and o alver crominal regulations
inspired by them. The formal law of evidence has been mostly done away
with, the accused’s possibilities for legal appeal have been limited substan-
tially, and the prohibition on s /fermatio in peis® has been wiped out Is the
admingstration of justice improved by these changes? Is the investigation of
material truth, which even the Mational Socialists ke 1o be the central task
of the penal law, served well Tw these rends? Experience has shown that
courts and public prosecutors have no greater inherent skills than do any
other bureaucratcally crganized imstitutions, But since the sk of making
decisions about the rights and welfare of their fellow human beings is both
much more difficult and demanding of so much more responsibility than
are the activities of most other burcaucratic instances, judicial authoriy
traditionally has been outfitted with greater saf epuards—miost significandy,
rights that are guaranteed o anvone whose fae B being determined Tw the
courts, An American lawyer recently published statistics comparing the fre-
quency of acquinal among the criminally accused who freely chose their
o lwvers and among those given a public defender. He found that when
the accused pick their own lawsers, the number acguitted s g0 peroent
higher than when the accused are forced to relv on a public defender. Ger-
mean erimiinal statistics do not pecmit us wodetermine with certainty whether
the situation in Germany is identical. But anyone with practical experience
in these matters will confirm that the results would be no different if a sim
ilar soudy were undertaken in Germany, Ooly the possibility of an effective
legal defense, s thar demand the examimaton of all relevant evidence,
and liberal possibilities for legal dppeal make it possible wo ascertain mate-
rial truth in the courtroom, But w the exeent that the judicial process be-
comes burcaucratized and nothing more than another instrument of ad-
ministrative authority, and as the criminally accused is reduced to an object
controlled by administrative power, the chances of ascertaining the material
truth are substantally diminished,

When the delegates at the Interpational Criminologisis” Congres grap-
ple with the second question of Section 1 of their meeting—"What mea-
sures arg o e recommended in order w shorten the so-called monsier

STATE STRUCTURE AND LAW 1IN THE THIRED REICH 153

trials? ™ *—they will have to take all the points mentioned in my argument
it consideration. The abridgment of legal procedures can result in noth-
ing but the curtailment of the rights of the criminally accused and the de-
Fense, In addition, it means increased power for the judicial bureancracy 1o
the point where it is outfitted with full discretionary authority, Regardless of
b we attempl to define the concept of the "monster trial,” i will alwavs in-
clude trials that gain substantial public attention and that could for various
repsons become unpleasant for ruling groups, The development of German
criminal law described here showld at least help show pon-German jurisis
what measures are (0 be avoided iFthe judiciary in their respective couniries
is to be kept from regressing to arbitrariness and barbarism.

The destruction of all protections for the criminally accused does notex-
haust the changes endured by German criminal procedure in recent vears,
In adddition, court structure has been altered so that epportunities for pop-
ular participation in criminal proceedings have been extinguished. Rep-
resentatives appointed by the ruling party replace jurors and lay assessors
Thiseliminatesanyinfluence on the criminal judiciary by the population at
large; the judiciary becomes nothing bur an apparates of the par. Inoad-
diticn, every form of public conirol is eliminated. To the extent that the
proceedings fal o offer possibilities for embarrasing dominant politeal,
social, and military groups, they are allowed o maintain their public char-
acter, But there no longer is any independent court reporting. Instead, the
Judicial bureawcracy, with the help of the couwrt’s public relations depart-
ment, makes the materials available to the court reporter, which he alone s
allowvexd o pulblish.

Such conditions surely make it extremely difficult wo ascerain material
truth in the criminal pmf.nn Bur a ser of additional conditions makes it vir-
tually impossible to do so where golitical cases are concerned, First of all, the
prosecuting authority in such cases is not the ordinary state prosecution op-
crating in accordance with traditional bureaucratic imperatives; now it is
thie central state prosecution belonging o the Ministry of Justice, which re-
ceives its orders for every individual case direcily from the government,
Moreover, the police i such cases are no longer ordinacy policemen, but
members of the secret stace police (Gestapo). The government is uodoubi-
edly finding their services wo be of exceptional values they are permitted o
use any methods they deem necessary 1o get the resulis soughe by their su-
pervisors, Whether they submit evidence, acquiced by means of oftentimes
suspect methods, w the sae prosecotor and thereby initiate a wrial or
whether they smply stick the prisoner in 2 concentration camp withowt a
conviction is left up o the discretion of the Gestapo. It s thus perfecily le-
gitimate to conclude that political justice in Germany is primarily admin-
stered w policemen who punish the accused by means of discretionary
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powersandwith methods unheard ofin legislation elsewhere. Oonly ificbap-
pens to be opportune for them do they even bother to complete their in-
vestigations and hand the case over o a people’s court (VMolksgericht)® or
aspecial court for an additional hearing. Even then, court proceedings take
place on the bags of evidence gathered by the police by means of s rather
UM FIESRIVE [RIWETS

As for the people’s court itself, it is an ad hoc appointed commission
composed of adminisraive funcionaries from the cvil service, military and
NSDAF and judges who have proven their trustworthiness to the regime, It
autocratically decides how much evidence should be examined. lis deci-
sions cannob be contested, Even the mght v a lwyver of one's own chioos-
ing—ihe last remaining, though in iself inadequate, proteciion for the ac-
cused against o partsan mstrumentalizaaen of the pepal w—has been
made into a farce, In Hitlee's state, the awyer generally has the responsibil-
iy of representing the imterests of his clientonly as long as they remain com-
patible with the welfare of the National Socialist regime. If the lawver takes
a step bevond these limits, he can count not only on being subjected to dis-
ciplinary action,® but also on a prison sentence having an indeterminate
period of ome, {An example of this s provided by the mprisonment of the
Berlinn lawyer Bower, who could be accused of nothing except having an-
nounced that he was willing to defend the leader of the Communist Party,
Ernst Thialmann, i court.) The law regulating the procedures of the peo-
ple’s court reveal in the clearest possible form this trend toward undermin-
g any possibaliny of ruly defending the imterests of the accosed, A defense
attorney who not only has to ask for the court’s permission o be allowed (o
take over a case, but then can be stripped of that cighit at any stage i the
procecdings and withoutany reason having wo be supplied, is robbed of any
resl autonomy amd 5 hardly 0o pesition w provide real help o bes client,
Hence, the people’s court cannot be described as a court at all. The nature
of its compasition, its dependence on the preparatory work of the secret po
lice, and the restrainis in places oo the counsel for the defense prove that
thie people’s court s interested amply o elimnatng poliocal opponents,
and hardly in an unbiased investigation of the facts of any particular case.
The people's court is nothing but a politically motivated administrative body
that has been outhed with unlimited discretionary power over the Fae of
all German citizens

Mot only did the depression vesult in an increase in the prison popu-
lation, it simultaneously led w substantial declines in the living standard
of the imprisoned: the dailv ration for the provisions of a prisoner in a
Berlin prison amounts o 40 o 52 plennig today in comparizon 1o 5o o 6o
plennig in 1932, It is inconceivable that so many authors believe that this
dramatic deterioration of the prisoners’ living conditions is not simply a re-
grettable consequence of present economic conditions and that they cele-
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brate it as a much-improved penal instroment that cught w be permanently
cmploved,

Equally unfathomable is the apparently sadistic drive motivating State
Secretary Freslers quest for more severe methods of impriseoment, In hs
mosl recent book he makes a number of suggestions along these lines that
heve o sadden anvone genuinely concerned with the reputaton of Ger
man aw® He justifies every avempt o make criminal punishment more
unpleasant by referring to the imperauves of general prevention, wo the need
o deter the general population from crime. The pain suffered by the indi-
viclwal, resulting from o svstem of reatment that consciously abandons any
educational aspects and is likely only o strength asocial tendencies and the
desire to commit further ermes, 5 supposed o deter the remander of the
population from committing criminal offences. The fact that German pris-
ons are crowded woan unheard-of degree demonsieates thae the am of
Freisler's proposals has vet to be achieved. In Prussia the number of pris-
oners was 50028 in 15, compared o 57,082 who were imprisoned in
1gg2—in short, a 50 percent increase. State Prosecutor Schafer's remarks
in a speech given in Konigsberg suggest that the number of prisoners has
doubled since 1950, and his calculations do not even include the 40,000 in-
dividuals presently detained in concentration camps.

Just as unconvincng are those arguments that vy te jusufy the ever
more extensive use of the death penalty. Freisler believes that the death
penaliy’s wsefulness has been-demonstrated by the fact that wrronsm -
rected against the National Socialist regime has subsided since its introduoc-
tioe. This is misleading : he koows quite well that antifasciss have disavowed
murder as a political instrument as a matter of principle. Neither at the time
of their proclamation noe oday—as Freisler's own comments concede—
has there been an adequate justification for the antiterror decrees. Ieshould
be impossible to understand even from the viewpoint of Friesler why the
dearh penalty should be vaed agains someone like Rudolf Clavs, who sime-
plv chose 1o remain an active member in the proletaran self-help ongani-
zation Rote Hilfe,

FUBLIC AND ADMINISTRATIVE LAW
% THE THIRD REICH
Adolf Hitler resolutely marches forward with the sk of leading the entire

folk into the neionel com m1:|:r|.i|:.'. [h:r:rr.':]mnl:ling'h.'. the folk s no In:n.gvr:r the

sum of all subjeos; this would conradicn the Fakerfrmop, Insiead, the people

conssts nf the follkowers of the Fihrer on the way o the realomion of ihe
national commumnity,

Certam difficulties have arisen from this undeniably more metaphysical than
real view of the position of te Flhrer because it is hard 1o make juristic
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distinctions among his various announcements, In addition, the signifi-
cance of the Fihrer's proclamatons for the legal ecder of ten remains une-
specified. Even today, the status of the so-called law that declared the actions
of June g0, 1954, legitimate because they were committed during a na-
tional ecmergency is still unclear, Itwas necessary w refer 1o the metajuristic
concept of the Fihrer in order to make the fusion of administrative execn-
tion, judicial decision making, amd post Facto justuheation in the form of an
individual law—isued b the same authorities who made and then exe-
cuted] this udicial ’fjudguﬁmn"—:‘.nunpr{thnnﬁih]n.-"ﬁ Such difficulties are also
evident in the debate about whether everyday political remarks made by the
Fiihrer can be distnguished from his legal staouies. In academic and bu-
reaucratic circles, it is common to refuse to attribute a quasilegal binding
character w each and every one of the Fihrer's statements becavse of “the
confusion that would result in public life.” Others would at least like w let
remarks of the Fiithrer supersede preexisting law, Evident in this dispoe i
a conflict between the conservative traditons of the state buresveracy ancd
the Mational Socialist Pary's interest in political agitation. Parliament, where
battles between distinct social and political interests were once played out,
still meeets, but only o receive the Flhrers proclamations one o three times
avear. [ By the way, what do its Goo Natonal Socialist members—who take
home four o fve tmes the income of the average "folk comrade™—really
get paid for?) The Fihrer is all-powerful and sovereign; nonctheless, within
thie person of the Fihrer, different influences and wendencies intersect,

In the real world of the German Reich, the Fahrer is chiefly the leader of
a civil war=based party that was able w seize control of the stae apparatos
b astutely exploiting the political crisis, The seizure of the state machinery
15 expressed inoterms of public aw by the mstallaven of the leader of tis
pary as the formally unlimited ruler of the German Beich, In addition, spe-
cial privileges have been granted Hitlee's "covil war army” With the help of
the Law for the Restoration of the Civil Service,* leaders of this “army™ were
granted official posts in the state appacatus, The amempt was made o give
the first 1oo,000 members of the party lower-level posts in the civil service
that were vacant after marsist workers and emplovees had been chased away
fromy their positions. An additional provision was allowed w "hghvees for
the Matonal Socialist Mavonal Benewal” who suf fered injuries inthe bactle
against the banished macsiza™ In ovder o offser excessive hoancial de-
mands oo government funds that sught result from this mioatve, the
svatem of veleran's compensation was altered at the same time 50 that war-
based injuries to members of oppositional political parties no longer guar-
anteed a right o compensation. Regulations of compensation for civil law
claims {Gesaz dber den Ausgleich tirgerlich-rechtliche Anspriicke) served to se-
cure civil war booty in the form of houses, real estace, and newspaper busi-
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nesses, The law confirms thar " Mational Socialism does noteven think of al-
lowing the outcome of the cvents of January qo, 1955, w0 be wmken away
fromn it Tw means of a civil baw dispute, or even by means of a judgment Tw
default | Breduwmnisuntad )" In order to stifle any attempt o compete with
thez ruling parcty from the start, the organization of new partes has been
illegalized. In order o suffocate any signs of opposition within the National
Socialist Parey iself, povernmental legislaton has established 2 svstem of -
ernal party disciplinary courts In addition, the siriciest possible cenural-
et of the entire organization of the party has been achieved. Only re-
cently were the NEDAP'S internal subdivisions and welfare organizations
denied auronomy in the uee of their inancial resources. Thelr employmemn
of these funds is now dependent upon the approval of the party's national
Lreasurer,

But the legal presuppositions of the political hegemony of the NSDAP
still fatl o pell ws amvihing abowt the socal growps that exercise o predonn
nant influence in governmental operations. Party Fihrer Hitler can only
protect his party comrades” newly acquired sinecures and Jood by joining
ranks, as Fithrer of the political community as a whole, with Germany's
dominant social groups Alongside his rank as leader of the party, Hiuler
therchy becomes representative of the most powerful social interests. As
Iemg as they are willing w acknowledge the domimance of the party and of
its leader, Hitler guarantees the unassailability of their economic resources,
The army seems to be mking on an ever more significant role within this sys-
tem of reciprocal guarantees and obligations. Juristically, this expresses -
self i the fact thae o 15 no longer possble for civilian authoriioes o inkers
vene in the internal affairs of the army. Virtually a8 a reward for the army’s
positive attitude wward Hitler's ascent to governmental power, the old in-
termal military courts were reestablished within the very first davs of the
Third Reich. As a way of averting party intervention in the army, the new
military laws explicitly state that anyvone who joins the army is required o
suspend his membership in the NSDAF and in any related organizations for
the duration of has stay i the malitary, IF wo all thas the fact s acdded thae in
the Third Reich there nolonger are elected parliamentarians in a position
to serutinize the milicary budget, itshould be olwiows why the outlines of a
powerful, independent military appacaius—even more mpressve than pre-
101 B Imiperial Germianys—are beginning w ke shape,

Im addition, Hider is bound 1o support those social classes that promoted
the rise 1o power of his pary by many diffecent foems of support; these
groups still represent the most powerful sodal bloc in Germany. Hider se-
cures the myvilability of two guarantees of the mterests of industrsl ancd
finance capital: the exclusive contro] over the means of production and the
dominatien of wage labor Admicedly, Matwonal Socialise weitings maintam
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that the concept of property constitues nothing moce than an adminisira-
tive function in National Socialism.?* It 15 correct that in contemporary Ger-
many the acquisition and maimenance of economic power oo longer resis
simiply on the exercise of a formal-legal dile w property. To a great extent,
ECONOHNE Aatus now depends on government economic regulation and so-
cial policy. But in itself the fact that intervention takes place in the sphere
of property 15 not crocial; rather, what 15 decisive 15 boe thas intervention in-
fluences the social power and the living standard of different social classes
When existing price controls no leoger allow  salesmian to establish 2 cer-
tain price by referving wo the prospective cosis of production, then the state
undloubtedly s wking control of his working capital, Whien o worker 15 pro-
hibited from joining a union in order w improve wage conditions, the state
is cffectively limiting the worker's use of his means of production, his labor
power, while providing economic advantages wo the worker's coonomic op
ponent, the entrepreneur, by means of the very sime set of actions (con
vrolling wages). When inheritance laws make itimpossible for the farmer oo
take 3 mortgage and thus keep him from gaining credit on his real estate,
then the stace is similarly limiting his right 1o use his properiy as he sees fr.
But has the National Socialist state infringed upon the basic structure of
German heawy mcdustry? On the conteary, has oot the Mavonal Socialist
state provided new instruments of power to heavy indusuy by means of le-
gally sanctioned compulsory cartels Has Mational Socialism changed any-
thing fundamental about the svstem of industrial and agricultural feudal-
ism? Has mot the pursoit of the axiom of "3 strong economy ina strong
state” generated bencfits for the rich and massive sacrifices from the un-
propecied? (One only peeds w tunk of how the pew inheritance Taws
worked o the benefic of the wealthy, of how the government has aban-
doned legal procecdings against all so-called national elements who re-
fused w payv their taxes as a wav of accelerating the demise of the Weimar
Repulblic. )

The establishment of the waalitarian state has also heought abowr the
death of genuine municipal and lecal selfgovernment, Municipal selfrule
was totally abolished by means of the German municipal code of Januwary
g1, 1055, and mavors and mavoral depotes were redoced o government
functionaries. Guaranteeing local pary organizations cectain, albeit rather
limited, possibilities for political participation did not change this situation.
Municipal councils are purely decorative. The relevan legislation uninen-
tionally concedes this by explicitly requiring the councils o express an opin-
i on matters of public merest if ievacies from prevalent views, But if they
were capable of giving authentic expression to popular aspirations and pos-
sessed real opportumities for influencing the admimstraoon, the momicipal
councils would not need 1w be legally obligated by such truisms. The elimi-
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pation of any real possibility of influencing local affairs goes hand in hand
with the curtailment of the municipaling’s jurisdiction. Making the mayor-
ship an honorary, unpaid position in municipalities having less than 10,000
members at first glance may appear as the height of facal good sense. In
practical terms, however, it serves to exclude members of the lower classes
even within the dominant party from secking the mavorship, This means
that the post is handed off to wealthy interests cognizant of the fact that
even an honorary mayorship ultimately can pav off quite nicely. Similarly
characteristic is a regulation found in a Prussian law from July 17, 1935,
which since has become pact of the muonecipal code: the state forbads mo-
nicipalitics from engaging in any activity that might be seen as constituting
competition with the prvate economy. Whereas ferce battles have erupred
in other political systems—such as the United States and France—about the
possbility of putting large woboes o public ands, Navonal Socialism
prefers wo follow the example of fascist ltaly and burden the population by
leaving urilities o the hands of private capital.

Tor what extent possildlivies are available for legal appeal against admin-
wtrative acts o the Third Beich remains unelear, The widely acoepted view
that “there are neither individual rights nor rights of subgroups of the com-
munity against the Fihrer, since that would woally conteadict the concrete
legal nature of the Fihrer™ is quite apt since, in fact, no legal protection
against the secret police is possible. Possibilities for legal appeal that might
provide guarantees for the most imporiant legal goods, freedom and Life,
arc totally missing.™

Thiere 1= another olyect that 15 oot subpect we review by cval and admines
Lrative courts owing wo its dynamic character: the activities of lower admin-
istrative bodies—in partcular, the actions of some facuons of the Mational
Socialist Party against the non-Aryvan population. Their concerns are known
r e repulated acoording o various legal acts of the Fihrer, Monetheless,
MNational Bocialist legislation in the area of race has come nowhere close o
realizing all the pointssketched outin the party program** A court thus was
able wr rule that in the futwre mixed marriage would oot be prohibived be-
cawse, inits view, courts lack the authority o attribute validity to Mational
Socialist ideals beyood the scope of those areas 1o which National Social-
ist legislation has limited itself *# It is well known that not all of the lower
courts have fully accepred this ruling. Chite recently, the registrar of mar-
riages in Wetzlar refused to permit a mixed marriage and was subsequently
supported o this decision Tw a ruling of the regional state court. Similarly,
the permissible scope of Jewish small business has not been subjected o
any special legal regulations, But that does not keep certam elements within
the Mational Socialist movement from demolishing Jewish businesses and
forcing their closing, Iois yvet w happen that public authorioes in such cases
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have ordered the recpening of the business 1o question or the payvment of
financial compensation ww affecied businessmen. On the contrary, adminis-
trative authorities work from the presupposiion that disturbances o the
peace do not stem From chose who plunder and anack Jewish businesses bt
from thie Jewish businessmen who dare to fle complaints abowt acts of vie
lence committed againsg them. Especially in the case of the * Jewish Cues-
tion,” the development of so much of the German legal system remains
in a state of flux. Indeed, the dynamic nature of Mational Socialism con-
flicts with anv attempt to establish a set of determinate legal guarantees
At least o the extent that the emotional rather than the social interests of
the lower classes are at stake, the regime does by no means disdain attempts
v base legal principles on the immediate imperatives of political agitation
ofF distraction

MATIONMAL SOCIALIST LABDR LAW

As noted above, the basic traits of National Socialist labor law are deter
minedd b the fact that the Flihrer s tving o gain the absoluely crucial
support of the industrialists In order to achieve it, he guarantees their
mionopEy over the means of production and peroots them o determane
labor relations as thev see At This, the Mational Socialist solution o the
problem of bor crganization is clearly distinet from thar pursued o other
countries. In England, France, and Belginm—all states having a highly de-
veloped, privately owned, capitalist industrial svstem—labor relations are
determined by the conflict between twoorganized social groups: emplovess
and emiployvers, Work conditions and salary depend on the strength and the
degree of organization found in these two groups, Stace intervention only
occurs when and o the extent that the two groups prove unable o reach a
collective agreement. But the National Socialist seizure of power put an crnd
tex the open strugele between capatal and abor, The Navonal Socalists re
Maced the marsise unions with the German Labor From, whose tasks are
muwe psychological than social in nature, The Labor Fromt has been out-
fitted largely with the special task of reeducating marxist "infecred” workers
with the “ideals” of National Socialism; rulings of higher courts refer to this
task in order to make it unambiguously clear that the German Labor Frong
is not responsible for fulfilling the legal obligations of the marxist unions
that it replaced.™ Although the German Labor Frong has taken full posses-
sion of all the properties of the marsistoriented voniens, the former em
plovees of the dissolved organizations, who have lost any material claims
that they had against the marxist unions, are now supposed to be consoled
T the "ideal ™ pature of the mission of the Labor Froo.

Whereas the Labor Front's activities are limited to the pursuit of a set of
ideclogical goods, the Law Por the Organization of Matonal Labor procures
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the widest possible authority for the so-called factory leader | Betriehsfiifirer)
i all social marters® It must have been a mere lucky eoincidence thart Jed
the ministerial bureaucracy o entrust the formulation of this law o a for-
mier corporate bayer, D Werner Mansfeld, Even during “miarsst™ omes,
Mansfeld had worked to make sure that entrepreneurs posessed unlimited
authority within their factories, Intmately koowledgeable of the true needs
of the factory leader, Mansfeld vealized the basic ieas of economic Flihrer-
dhomm im thie L the svstem of collectve agreements has been destroved, amd
ithe center of all social norms has been shifved o the factory, There, the fac-
oy Jeader, armed with 3 sense of responsibiling regulates tee relations of
his “Followers” (Gefolgeekaf®) (that is, his cmployees) in the bestinterests of
the "facory community”™ [Betigbipewmemschaf), Al least the state continoes
iy exercise a number of supervisory and participatory functions through
the government-appointed trostee (Trewhdnder), The moch-maligned ses
tem of politically determined wages has not been fully abolished, and the
Erustes can paricipae inothe determanation of wages by the factory leader;
hence, he can participate in accordance with cconomic and political ne-
cessities But the trustees rght wontervene in the core activioes of the fac-
oy leader remains limited. Ik would be a mistake 1o asume that the roseee
has the power to expropriate an entreprencur who acts in a socially irre-
sponsible fashion. Mor does the trustee possess the authoricy to dissolve car-
tels that he deems socially counterproductive. Granting such authority 1o
the trustee would conflice with the basie principles of & capitalist economy,
which MNational Socialism acknowledges and proteces like every other non-
COMITILTS State,

In the sphere of labor-capital relations, National Socialism thus has gen-
erated nothing but the wnprecedented domination of the emplovees by
their facvory leader. Toward of f growing discontent within the working class
that has resulted from this situation, the National Socialists have introduced
one of their boldest juristic innovations—the secisl courds of hewor (sodale
Elrvensgerichie), True, these courts Fal we challenge the entrepreneur’s mo-
orpoly over the means of production. Bue they are supposed (o force him—
at least as far as nonmaterial issues are concerned—io treat employecs with
the respect deserving of fellow "German ethoic comrades.” In exchange,
the worker is supposed to learn to treat the entrepreneur without bias and
as deserving of his confidence despite differences in social sas In other
words, to protect the existing social order more effectively, the psvchologi-
cal armcsphere within the faciory should be improved. Like the German
Lahor Front, the social courts of honor do not serve the material interests
of the working class, These ave Faithfullv entrusted o the entreprenewr. In-
steadd, the social courts of honor serve the “preservation of economic peace
and undisturbed communioy work,™!

The number of proceedings that have taken place so far—sixy-one in
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10154 flvsix of which were divected against the fBooey leader—does not
measure up to the significance attributed the new social cournts of honor in
the legal liveratore and in political propaganda. Cleardy, emplovees canno
gain much by undertaking legal procecdings against the factory leader in
the social cours of honor. After all, the courts offer no basis whatsoever For
material complainis—despite their profound significance w the workers
Even if the factory leader loses his posiion becavse of & blatant falure w
fulfill collective responsibilities based on the idea of the faciory communin,
his emplovees do not take possession of the factory. Consistent with the gen-
eral aim of preserving capitalist property, the social courts of honor in such
cases merely are allowed w msttotionalize & division between the overall
management of a factory and its immediate direction in the hands of a fac-
ey leader, The only controversial aspect here s whether the trostee should
have the authoriny o pame the new Booey leader®® or whether the owoer
should have the power o choose his own replacement as fctory leader, 3
The formal alternation of the factory leader means virtually nothing for the
emplovess, In order to avodd roubles with the authorities, even the factory
leader often gladly hands over his post o a person who possesses good tics
1o the state burcaucracy; this practice is especially common among non-
Arvan firms, As a sevies of decisions by the social labor courts demonsiranes,
the factory leader 15 freed of any real ohligations as soon as he carefully se-
lects & factory supervisor knowledgeable of the relevant legal regulatons, ™
Thus, even the attempt to realize the mere psychological goals of the Law
for the Crganization of Mational Labor is failing. Given the fact thatr per-
sonal responsibility no longer plavs a decisive economic role in developed
capitalism, this is unsurprising,

It was widely believed that intensified community spirit within the fac-
tory, as well as outhiing the entrepreneur with additional responsibilities,
would result in better guarantees of job securiy For the "working folk com-
rade” than had been provided by previous formal legal regulations with
their marxist-oriented works councils, But even this soon proved deceptive,
Matiomal Soctalism iself was forced w acknowledge this in the wording of
the Law Against Unfair Dismissals of January 4o, 1954 1o a greater degree
than had been expected, entrepreneurs are failing vo fulfill their responsi-
bilitics and are refusing to rescind unfair dismissals. Even though the con-
tinuation of employment would have been a reasonable demand in indi-
vidual cases, they preferred payving compensation, therehy rving o buy
themselves free from obligatons appropriate w the troe sparit of the factory
community® Consistent with capitalist modes of cconomic thinking, MNa-
vl Secialist legislavors did ot conclude from tie entreprenewrs’ imade
fuate community spicit tha ic would be appropriate oo demand thar those
unfairly dismussed should be rehired on 2 compulsecy basis Instead, they
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merely incrensed the magimom compensation amount o be paid from four
o 5ix months’ wages. In addition, the entrepreneur possesses unlimited
power to fire not only any of his employees but also any of the members
of the Emplovee's Advisory Council {Vertravensrat), whose members he
chooses. More feudal than capialist inits basie structure, the conceptual
paraphernalia of German labor law makes it exeremely difficult o ac soe-
cessfully against unfair firings. Expressions of political opposition naturally
lead o immediate dismissals, In other words, any criticism of economic or
social policy can be interpreted as a disturbance of community spirit and as
constituting sufficient reason for immediace dismiszal.

Meither its legal structure nor the manner in which the owner chooses its
members allows the Emplovees” Advisory Council 1o become an effective
organ for representing worker interests. This has culminated in a situation
where the material position of the comempoeary German worker is decid-
edly less advantageous than that of his predecessor in the Welmar Republic,
Since the shift in soctal power has been so disadvantageous w the working
class, it may very well endanger Matonal Soctalism’s enthusmstic atempt o
destrov "class spinic” In response w this danger, an attempl has recently
been made in Leipeig by the Sate Labor Minisuy, State Economic Minisuy,
and German Labor Front wowy o improve the strocture of the Natonal
Socialist labor policy. Mansfeld has described the resulting agreement from
March 26, 1945, 25 the pecfection of German social policy® The agree
ment represenis a partial and rather inconsistent step back toward a system
of collective economic self-administration involving worker participation.
In realiny, the agreement shows thar even woday the Third Beich lacks a co-
herent set of social policies. Instead, it is inevitably following the party of the
cconomically dominant; onlv in response 0 occasional crises does it even
make a pretence of trving to fill its (unfulfillable and inevitably unful filled)
proanises o the weaker social parw, the working class

First, the Leipeig agreement aims e eliminate tensions among the two
state bureaucracies, the German Labor Front, and entreprencurs by trying
to amalgamate them. Furthermore, it hopes wo funnel growing worker dis-
satisfaction with the emploversdominated emplovees” advisory councils by
catablishing a svstem of sector-specific work councils based on a sysiem of
paritv-based representation Yet o fusion of the Labor Front with the stawe
coonomic burcavcracies v no means significs a shift in the relations of
power between capital and labor, This fusion Fails o give the Labor From
social funciions that alone could ransform it inte a genuine representative
of emploves interests; more likely, & moght bead o s situation where the wde
ological and educational functions of the Labor Front will be exercised by
economic bureaucracies dominated by the entrepreneurial views Comnit-
tees based on a parin-based system of representation, where a consensus
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between distinet social groups is supposed to be worked out, have been fear-
fully prevented from gaming genwine decision-making authorey In partic-
ular, they have been denied the possibility of intervention in the affairs of
imdividual factores. It makes sense that even paritebased committees of
this type could not succeed in heightening the “feeling of spiritnal partic-
pation” among emplovees, Every featore of the Leipag agreement proves
pothing more than that, even in the third year of the "Renewal of the Ma-
ton,” the resvganizaion of abor relavons m MNavonal Socialism sull faces
serious difficulties. It proves something else as well: to ward off an open re-
volt against MNational Socialist labor organization by those groups most di-
rectly affected by it, particular features of its formal structure repeatedly

need to ke altered.

HEREDITARY ESTATE LAWSAT

O of the most striking legal imnovatons of the Thard Beich, the Hereds
tary Estate Act, aims o “preserve the source of German blood, the farm-
g communiy, by securing the continued existence of old German inher-
tance customs.” In three different respects, this law signifies a radical break
with previows lows, First, it prevents non-Arvans—defined in the broadest
possible sense of the term—Irom acquiring cven average-sized agriculiural
properties. The second decisive legal change consists of making it illegal o
mwigage a hereditary Fanm o i pod i up for sale, Oaly in exceprional cir-
cumstances, and then only with the approval of a court, can this rule be dis-
regarded. But this also means, a3 the legislature was well aware, that the
hereditary farmer is prevented from gaining credit on his real estate. In-
stead, he is advised o seek personal credin™ Since faillure o repay a per-
sonal loan legally cannot result in a foreclosure of the farm, the farmer has
o practical way of gaining access w personal eredin, The third substancal
legal change concerns the right of inheritance. The law climinates the pos-
sability of dividing farmy properties, and i stipulaes that a single descen-
dant, generally the eldest son, should inheric the entire farm. ther de-
seendants have a legal claim only 1o basic living provisions of produce and
other assets (which are usually nonexistent) and only as long as such provi-
sions cannot be converted in cash, Since farmers who do not fall under
the clauses of the Hereditary Estate Act can gain credit on their real estate
and divide their propecty e Jocs, they and thieir heirs ace eager o escape
its blessings, which prevent them from gaining credit and inheritance, Dis-
tnguishing between those who fall wnder the oew Law and chose whio do oot
is extremely complicated and often paradoxical If a farmer with livde
lamded property 15 so diligent that be s able o cover all of his faoaly's
expenses with the proceeds from his faem, he sill cannot atain the legal
status of 2 hereditary frmer since 6 s impossible woascertain whether 3

STATE STEUCTURE AND LAW IN THE THIRD REICH s

sormewhat Jess hardworking heir would be able w supporct hos fanolyv inoa
similar manner® When, as is common in southern Germany, some tvpe
of business related woagrculiural producton 5 operated 0 conpunction
with the farm, the agriculiural unit in question becomes incorporated as a
hereditary estate; that means that theee are stll possibilities for the farmer
o gain credic on his real estate. In contrast, the hereditary farmer who sim-
plv engages in farming, and thus lacks the regular access wo cash revenue
possessed by hos peern, s depreved of any chance of gaiming such credin, Thie
new regulations imevitably lead woa proletoanzaton of those offspring de
nicd an inheritance, regardles of whether they receive financial compen-
sation for leaving the farm. If they decide to stay, they are nothing more
than servanis—the only difference being that they cannot be dismissed from
their positions, Understandably, many victims of this process are not con-
tent with their proletarian fate, Thus, they try wo bring attention 1o aspects
of the hereditary farmer's conduct that might justify a court decision o strip
him of his special legal status, Although legal requests o disband the hered-
itary farmer's special status thus far primarily have come from creditors
rather than members of his own famuly, this merely stems from the novely
of the law, In other words, itstems from the fact that the decision about who
15t Fall under the new law's provisions has vet o be made everswhere, as
well as the fact that the overall number of relevant cases has remained rela-
tively limates], We can aleeady begin, however, to sdentify trends that suggest
that the very aim of the law—the preservation of stable families—is likely to
b undermined bw it The struggle v gain land and propeny, whether un-
dertaken by a creditor who is trving w foreclose on a farm, an impatient son,
or a brother threatened by the specire of proletarianization, s now belng
waged with moral arguments rather than simple juristic means, Although
thie shiort period in which the Hereditaey Estare Act has been in offect pre-
vents us from reaching any final conclusions about its consequences, the
social dhisadvantages resulting from it certamly seem o outweigh (s advan
tages. Ir Fails o resolve the question of small farms; the atempt 1w distin-
guish between hereditary farmers and other types of farmers creates artifi-
cial separations within otherwise homogeneows sections of the population;
the credit problems of the average farmer are rendered irresolvable; all
the farmer™s offzpring but one are diiven inno the ranks of the proletariar,
Through this, and through new legal instruments that allow family mem-
bers 1o discredin the hereditary Farmer and then graot his special privileges
to another sibling, familial harmony is destroyed.

COMNCLIUTSICHN

Although changes in administrative, labor, and agriculiural law might cre-
ate the imipression that they mtend w proside economec celief for those
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who have suffered from the economic crisis, such changes have in fact only
resulted in a reshuffling of positions within the social structure: individual
members of the cconomic and burcaucratic elite have profited at the ex-
pense of the public as a whole, 1t is evident that the measures undertaken
by Hitler's regime against the economic crisis are a failure. That should
b no surprise e those who understand that Mavonal Socialism's polioeal
roots are witer]y reactionary and that the social mission of National Social-
s 15 i represent the imterests of 3 minuscole upper class,

Changes in the criminal law are Nnctioning primarily o prodece a svs-
erm of total state represson unforeseen n thie annals of modern avilizs
tiony. Fewer vears of imprisonment were passed in the eleven years of Bis-
marck’s antisocialist laws than during one month of Mational Socialism.
Fifty political convicts have been execured within twoeand-a-halfl years of
Hitler's regime; more than ten people are still sitting on death row, As these
limes are being written, a new practice of the criminal "justice” sysiem is get-
ting tested: all political opponents are being systematically condemned o
death. This is how the people’s court justified the death sentence for the
former communist parliamentarian Kaiser on August 4 with the comment
that "he was active on behall of communist ideas dangerous woothe state and
folk.” This is how they similarly sentenced the leader of Rote Hilfe, Rudolf
Clavs, to death 2 few davs carber, The same thing can happen at any mic
ment wany functionary in the antifascist movement, or leader of the union
movement or Catholic Church, A new and unthinkable radicalization of
Judicial verror has occurced. The speciee of the death sentence haunis Ger-
mans of every social class. Judges and lawyers, who are increasingly hesitant
Lo participate in the operation of this apparatus, no longer can close their
eves o the fact that 3 polivcal system dependent on ths type of coomanal lbw
ultimarely cannot endure,

The task of future jucsts will be o pot an end o the Mational Socialist
campaign of annihilation in all elements of the legal order. In the process,

the groundwork for the legal system of a socialist Germany can be prepared,

[Translated by Anke Groskopf and William E. Scheuerman)

NOTES
1. Edivors Wore: Carl Schimin long had argued thar the rule of lw consuoued
an essentmally bourgeos ideal Lo accordance with middle-clas Liberalism's basic hus-
tility po the imperatves of a politcal universe characterized by the need for dramaric
“decisions” weapable of being ravovally justified, the rule of bw functioned as an
“antipolitkcal” inarument for restraining authoritacve political acton and {orms of

siale pOweT; s spiﬁl r.nrr:xpnn-r]:n:l o it r:.-_r.rim'l]:.' midd le=class ]'m-.FE rence for delib
erption and “chatier” The emphasis of the rule of bwadeal on the viriwes of rego-
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lating political action by means of cogent general legal statutes allegedly represented
an attempt o subdue polivics woa se of inappropriate “nonmanvisie” criteria,

Aroa Arst glanr:. this ]'.h:mil:'inn seems similar oo maerxis i.'r.u.]'.uirr.«r] antlvses of the
rule of law like that developed by the Frankfurn School scholars; it cernainly parallels
important features of orthodos marsise views of the rule of kaw. But the following
passages from Kirchheimer's 1qa5 essay already podnt 1o two significant differences
First, Mewmann and Kirchheimer bebieve that "the vansition from compeutive 1o
monopoely capivalism” ends w undermine the “bourgeais” character of the rule of
Ev-tdeal. In the simplest terms: the rule of law becomes economically dysfunctional
n organized {or “monopoly™) capitalism, Second, the rule of law always contained
an “ethical mioimuwm.” That 1, it serves a set of essenual protective functions The
benefits of this "eihical minimum” chiefly accrued o privileged social sirat, b
others have also been able o benefie from ivan least during some hisorical periods

2. Editors Moe: In order v discredin liberal legal forms, Nagzi jurists—including
Carl Schminv—yvpically traced their roos back 1w Roman and Jewish sources pur-
portedly alien to the spirit of "Germanic” ko

4. Editor's Mote: Kirchheimer is making a point here about MNaz legal practice
during the regime's early vears that more recent scholars bave alio made as Stan-
lev L. Paulson recentdy commented,

[rJanhes than waiting Cor the ireduction of new samaary B judges and ather off-

cruls im Wae Ceermany simply departed o the ngueage of existing Bos whenever ancd

whevever thar was called fog . [ Tlime-honored giarmniees of the rule af law or

feshissina! were elimimated in one Fell swoop—not legislatvely, but rather in the juds-
cial practice of the new reglme,

Sranley L. Paulson, “Lon L. Fuller, Gusiav Radbruch, and the ‘Positivist’ Theses.”
Law and Plalorophy 15 (00040 $15-350.

4. Fauser, "Dras Gesetz bm Flihrerszaal” Arohie S dffmetiiohen Reeht 26 (1055):
140, The author refers io the Beuithen decision as an ::-:H.mp]nr: of ithe ills of the pre-
National Socialis legal order. In than decision “an instincuve political sense” of Ma-
iional Socialist idenlogy was clearly missing becanse “several German folk comrades
were condemned 1o death on account of a Pole.”

Edator's Mote: In August of 1952, a Folsh Communise was broally murdered in
Upper Silesia by a group of Nazis, Despite the facy that the Nazi leadership openly
svmpathieed with the murderers, the regional court in Beuthen sentenced five MNazis
1o denth, The ruling was followed by Nazi-organized riots in which |ewish busineses
and the offices of republican newspapers were plundered.

5 Editors Mowe: The 1ggy Berlin Imernational Criminologisis Congress fo-
cused ns ducussion on the following questions:

Section L

b Whan posiess must the judge 2 criminal coun possess i the exeoatlon of penal-
ties?

= What measures can b recommended io shoren the so-called “monster tials™

4. Should the attenuation of penal legislation infleence judgments which are already
enforceable? Whar influence may a change in the legislation regarding the exec
tion o penaliees be allowed o have on the penalties which were definisy imposed
before this change or the execution of which had already commenced?
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Section [L

b Are the meethinds applicd b the execiion of penaltks with o view o ediscaring and
reforming criminals caleulated) w bring abouot U effects aimed an, amd are tese
1endencies generally advisahle?
= What indluemce does indostrsad ancd agrico ol onens plovment e on the work of
the prisoner in time of orisis, and by whar means can the harmiul consegueenoes
which it canses be avolded ar reduced? In figing the standard o [ife of the prisoner,
must aocount be taken of the standard of life of the populaton in general?
5. How must the exeoution of penalties resrlorive of liberry dalfer Crom the sxeoution
of measures of securty mvolving deprivation of hbermy?
Section [11L
1. Inwhat cases and according to what rulesshould stevilization be applied in the mod-
ern penal system, whether by msration or by vasectomy or salpingecosmy?
& Laavdesirabde wo introcoee inte U pemal begiskaoson provmions authorizing te judge
o prohabar persons condemned for offences connected wich their prof ession From
carrying om Lhat profession?
5. [s it desirable to establish homes for discharged prisoners?
Section TV
1. Should uvenile coures be given the power © decide oo the measures © be @ken
with regard noa sinly w0 erving chiklbren and yourhs bur abso ro chibdren and yourhs
in moral danger?
2. How would in be possibde, in the soganization of the deeation of minoes pending
iril, o reconcile the reguiremenes oF procedure witl the interest oF te moral pro-
tectioa of the msinor agains the dangers of detenrbon?
% What m the best way e organize moral amd nsaterial sssistance for children ancd
youths when they leave schools or pther insticeuons in which they have been placed
by avpglier oo Bl conset aned by wheom amd in what manser showldd such assistanos be
granteds
Reprinted from Astes du Comgrer Pémail ol péndlentiare futemational de Berfim, Asil d935
(Berm, 1gafil ppo 7E-04.
i, Hee the very imporiant remarks on this in Heinrich Henkel, Strafiicider wind
Geretz im mewen Stead | Hambueg, 10540,

7. Budnolf Freisler, Gedeiben o Strefreciiermesrung fm aadiedsaialistiocvn
.‘n'trﬂ__ﬁr:.':kr [Bierlin, L!_J'_:gﬁ], P

4. Friestrich Echalfsrein, I'ufirirrhn.'ithfln'hrﬁm:m.:ﬁkrrﬁ I:Iiau.'r.\uhl.n'gI L!_:|3.i:|, i o,

. Editor's Mote: Blacks Lo Detionary defines legal anabogy 1o the following
manner: “In cases on the same subject, lawyers have recourse 1o cases on & differem
subpect-matter, but governed by the same general ponciple.” Black’s Law Dictionary
(51 Paul, Minn., 179}

o, Editor's MNoter This refers to the idea thar “there can be no punishment

withoue law.”

vi. Editor's Mowe: The reference here is o Section [ Chuestion 5:

Shoadd the anenuarion of penal leglslation miloence judgmems which are already

enforceable?

What infleence may a change in the legislation regarding the execution of penalties

b alloared e have on the penalties which were definitely imposed before this change
o the exeoution of which had already commenced?
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vz, Editor's Motes Under a set of mysterious circumsiances, van der Lubbe al
legedly set the Reichaiag on fire o February 27, 1959, His acual role in the fire was
never clarified. The fre played a crucial role i securing Hitler's vise 1o poswer.,

15, Eberr, Deuische Juste o (1994 480-488; see aleo Rudell Freisler's com-
menis i ..'-".uﬂ!'r.']rgl‘! dﬂ.-‘l.llrnir.wi'._,'ﬁr metrefes Fechd o | qu;'_:g.ifl: Ao,

L4. Editor's Mowe: The German expressbon here 15 "D kawast, densa du sl In
other words, since something 13 legally decreed, (0must be posiible, even if there is
no real possibiliny for a pardealar, concree ndwvadual e do sao,

15. Editor's Noie: The question reads: “Are the methods applied in the execn
tiom of penalties with a view 10 educating and reforming criminals calculaed 1o
bring about the effects abmed at, and ave these eodencies genevally advisable?”

16, Edivor’s Maote: [n contemporary American criminal law, "avtempt” is definsd
by Bilack s Lo Diesionery as “an effort or endesvour w accomplish a crime, amount-
img 1o more than mere prevention or planning for i, which, if not prevemted, would
have resulved in the full conswrmmation of the ace amempred, by which, in Gacr, does
ncd bring io pass the pariy’s wltimaie design.”

15. Frewsler, in Zestichnfi der Akademie fite deutsches Reché 1 {10540 Bz,

13, See Oerker's comments in Noddsadsoeialicischer H amdinech fir Rackhe waed Ge-
sezgbnmig, ed. Hans Frank (Munich, 19553, p 1946

1. Just o mention a further example: the French newspaper Le Tesfns published
A Tepori on May 27, i, abont the case of Rudolf Cloas, who was s fl.lnr1i|:m.'|:r:.' 1n
the Rove Hilfe, Afver summarizing the reasons miven by the Nagi people’s coun for
the penaly, the article clodes with the comment: *5o0 what are the crimes that the
rondemned 1s accused of ¥ Nodhing very precise was made pubbic aboae this.”

Editoa’s Mote: Rote Hilfe was a Communist Party charity organization,

o, Stanislavs Rappoporn, who is a member of the Polish Supreme Coun and a
professor at the University of Warsaw: Le Funur Code Pémal du Troisieme Reich,”
Heviee ueractivnele o drold pinal 50, 0o 5 (00540,

21, Editor's Mote: [ have been unable w gather any further details about the
rase referred o here.

22 Rudolf Freiser in Grundeige eines aligemeinen deutschen Srafotds. Dkt
e Fmuralawsschusres dr ﬁ'anmkunhﬂung e Akademie _,"r.ir drielrefes Mechd [ Berlin,
L35 ) P 105

5. Zimmecl in Degeehe furismeeitung 30 (19541 442,

Edivors Move: Dhmitrov was a famous Bulgarian Communisy and analyst of D
casm Thalmeenn wits lescler of the Ceermian Commenist F‘.'.::rl:.'.

24, Edinor's Wote: For an accessible discussion of the Nazi Seodergenchi see Ingo
Mitller, Fitder's _,l'uﬂl?.':r'.' The Coairts .q,l"m.! Thard Reich l:l".zmhridgu-:: Hivrvard 1Jnir|.l=:r:.':|:.'
Press, 1q01 ), pp. 120137

25. Editor’s MNote: This refers to the principle that legal bodies are nod permiined
o aler a court ruling in a manner that works w che dewriment of the condemned.,

ofi. Editoa’s Mote: The accompanyving explanation for the question at the Con-
aress repds:

11 has been fownd on varisas occasions that oedinary provissons governing criminal pro

arflure and in prticslar the provisions regarding the furmishing of evidenoe are

only sunzlde for rials of more or less normal length while, in the case of very big crials,
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thiey lead to an excessive and enreasonabde enenson of the substance of the trial The

puestion therefore arises whether, in such cases, it coukl be left te the oourt o decide

o L exlent to which evidenoe showld b furmashed,

27. Edivor's Mowe: The “people’s coum” was outfitted with the special vask of per-
secuting political opponents A contemporary German jurst describes it as “hrsi
and foremest an instowment of politeal verror . . with the goal of exterminating po-
latical |::-|'|]'.r|:|nr.n1.':." Ceitnier Ciribbnhm, © Das ".'n'lk:g'rrir'm shaaf,” in_,l'uriui':r.']i'."?r.']uﬂl.mg
(1gfa), po 1og. See also [ngo Midler, Hade's fustice: The Courte of the Thind Feich, pp.
140—152,

g8, Seg von der Goliz, Dewtsche lotstozeitung 50 (195400 182

2y Freisler, Crundeige enes allgememm deutschen Strafrachis, p. 100,

0. Editor's Mowe: On June 50, 1994, 5A Leader Rohm was murdersd by the
Mazi leadershap. Kirchhemmer very well may be refecving here o the vather peculias
legal jusification of the Mazi leadership's act thay Carl Schmin provided in an in-
famous 1054 article, * Der Fiahrer schiivzn das Rechn® (" The Fidheer Beeps Wanch Creer
the Law™}, ﬂ-!]'.lﬁl'l.1+!|:| in Carl Schmitt, Pottiveen wnd fkgrﬂ: i R.-EI'H:"J_"- meid Wmmear-
Genfoberianilles, rg23—ro3g (Hamburg, 1gaq0).

1. Editor’s Note: lssued on Apnl 7, 1944, this decree made 3t illegal for Jews
and " Marxi=s” (in other words: Social Democras and Communisis) 1o maintain
positions within the civil service,

52, See Aechsanteitddan rom March 5, 1g954.

44 These were the words used by ihe lawyer and Disiract Fihrer Dr. Bamer in
the Wenfdliche Setung.

g F. Wieacker m Ikum.hpfulirnmuituug Jer (l-e_;l_-g,:,fl: 1449

g5 Theodor Maunz, News Cowndiagen de Venadimigeeenss {Hamburg, 19340,

56, Editor's Mote: The ogginal here contaios a oumber of ypographical ecooss
that render i very difficul o translave

57 Editor's Moie: The reader should keep in mind that the esayappears in have
been authored in the summer or avtumn of 1935, Chviously, this situation soon
changed dramatically

g8, Reichupesz 154, p L.

s Jurvistiscke Wochenscheift By (Lo%50:5. 1958,

4. Editor’s Note: The basis of Nazi labor law was the Cresels sur Cvifrung der na-
firmaden Arbed Froom _|am|.a:r:r' 20k, 1054 L Ve ihe= pn::-pri.-r:ln:r the status of the work
place or factory “Fidee” {leader); employees wers now ® Gefdreeiaf™ (Followers),
and both leaders and followers weve given the duty of cooperating “in the best m-
terests of the folk and siave,” The democravically elecred Webmar labor councils {Be-
ireherdite) weve replaced by a system of Emplovees’ Advisory Councils | Mrrawens-
ratel, which was given the responsibility of “deepening the spiric of trust within the
factory.” 1o order v become a member of this couneil, a worker's candidacy for o
had 1 be approved by both the Facwory Leader and the factory “cell” representative
for the National Socialist Farty, For a detailed aceount of Bazn labos b see Franz L.
Newmann, Aeemetis e Stracteee end Preoioe .q,l"ﬁ'ﬂtl?.':l.ll..u.l'."?miu.EW| {MewYork, Iia:r]'.r.r
& Row, Lg44), pp. 400-427. Alse see Taylor Cole, *Macional Socialism and the Ger-
man Labaor Courts,” __ﬁ-:ur'.um! n__f'f:‘nﬁ.rﬁ': 5 [:r:p-l 1t :ﬁg—l n7; Mathan Albert Pelcoviiz,
“The Social Cours of Honor of Nazi Germany,” Palfineal Sasaes Quartenly 53 (10581
SHO=3TL.
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1. Voo der Gohz in Jurstischs Woekenaedotf 64 (1ag5): 1281,

42, This is the view of Erost Huber, who primacily seems tw have its propagan-
distic benefits in mind, see Dvusche Juriciaationg 50 (19551 207.

4% This wew, which 15 more consistent with the functoning of capitalism, s
endorsed by analysis such as Werner Mansteld and Pohl,

44- Bee the decions reprinted in foisische Wochensshrift Gy (L5000 1502,

45, Heackemdbeisbair (19540 1, 274.

46, fuvistsche Wosteerchnf® Gy (1ga5): 1284,

45- Editor’s WNowe: The Enafech apalyzed here was made law on Sepiember
@3, 1035 According to i,

the peasont (only iF racially a pure Arvan, of course) was sl e the Bl Upon his

death, it passes o one her, undivided and unencumbered. The order of succes<on is

figesdd: the som, bis ol aprlng. the fasher, broshers or daughters and their alfspring, sis-

ters To be a herednary peasant one must be bawermfihdg, that is, capable of managing

the Farms,
Meumann, Selemedh, T %

.-;::I See the discussion of this xsee in Natimabooinistinche Handiageh __El' Rechd
wiied Geitrgetung, ed. Hans Frank (Munich, 1gg5), p 1oy,

45 See the decision of the Hereditary Estate Court in Karlscuhe, printed in
Jwadieeks Wocheneoheift B4 (10550 2014
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Criminal Law in
National Socialist ficrman}f

Chig Kirchlietmer

The frst period after the downfall of the Weimar Republic was macked by
the rise of authoritarian ideclogy. An authoritarian criminal theory, min-
gled with elements of the ofd classical school, domomated the academic
field. In the criminal courts the transition was immediately reflecied by the
imposition of harsher punishments and by a weakening of the status of the
defendant,

In this carly period, the genuine national socialist contribution 15 to be
found in the theory of the volitonal charscter of penal low (Willenesinaf
vechif) . This theory, the ideclogical offspring of Dr. Freisler, Undersecretary
of Juatice, completely shifted the emphasis from the objective characieris
tics of the criminal act o s subjective elements. I asserted that the state is
Justified in demanding greater selfeontrol from the indvidoal aod also o
considering criminal intent as the main object of the of fensive action of the
authorities, The content and even the style of these ideas were copied from
Mictzsche, who characterized penal law as war measures used o rid oneself
of the encmy.!

The most imporant praciical consequence of this more or less deliber-
ately vaguwe theory was o disappearance of the distinctions vsually separating
criminal awempt and the consummared criminal act? Meither docirine,
however, made much headway, When German theorists discovered that Ger-
many is not an authoritarian state but a racial community, authoritarian
criminal theory Jost s theoretical foundation.® The docirine of the voli-
tiomal character of the penal law, although pever officially discarded and
still considered as a clue to national socialist law,! ran into a maze of con-
rradictions and theoretical difficulties. At Grst it seemed o foreshadow the
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conversion of punishment of consummated acts o prohbiuons agans
the commission of acts which would merely endanger the commupity, In ef-
fect, the new legislation of 1935, relatng primarly w eresson and the pro-
tection of the people and the government, has made punishable a large
number of mere preparatory acts which, although not having dooe any
actual damage, might, had they been consummated, have endangered
the community.” The theory, although justufving the punishment of such
preparatory undertakings in the case of high treason and related subjects,
nevertheles fought with all avadlable arguments agaimst the unlimited ex-
tension of the penal sanctions.” The measures of securivy—one of the cor-
merstones of the mauonal soctalst pemal legslaton—introdeced in 15 are
intended w protect seciey from future misdeeds and therefore aim also
atwhollv or pargally ieresponsible persons,” These measures, woe, defy clas
sification wnder a svaem of volitional penal law. Moreover, the docirine
would not apply w the whole feld of negligence.

The so-called Kider Sefade (Phenomenological School) gained some the-
orctical following and its doctrine superseded, at least to a limited extent,
the wolitional penal law doctrine. With the beginning of the present war is
influence could even be noticed in the formulation of governmental de-
crees and court decisions, which were seeking a concept 10 minimize the
legal requirements for punishableness. In s theoretical foundation, this
doctrine shares Carl Schmin's anack on general conceplions, on norm:a-
tivism and positivism, and siresses, instead, the concrete order of life. Intu-
iton and essence are mtrodwced a5 the troee method of discovering the
criminal agent. His inpate character can never be educed by mere logical
deduction from the statutory requisites. “A person who akes away a mov-
abde object not belonging o him does ool pecessarily clasify himsell as a
burglar, Only the very oatwee of his pecsooality can make him such,™ Ve
hement controversies rose arcund this decirine Its chiel adversaries tried
b prose thiat & penal code retaining rational aod teleological elements was
more in line with the aspirations and oeeds of Mational Socialism than was
the Kieler Schule?

For practical purposes it was sufficient io abandon the sl foean sine lege
rule! and w substitute the postulate of material justice (legitimacy) for
mere formal dedvetion from te Taw (legalioy), These devices and, mioce ef-
fectively, the constant stream of new and sometimes retroactive statuies and
decrees, coupled with the increasing subordination of the judiciacy w the
orders of the central authorites, worked 1o fashion the new fabric of na-
il socialist peoal luw, The postulate, always recurrvent in the pationa] so-
cialist literature of penal law, that mere formal wrongdoing must be super-
selen] by thie miotve of material justioe, leads w che demand chae the eternal
tension berween morality and law, dominant in the liberal philosophy of
law, must disappear.!! The social order of the racial community postulates
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the identity of bw and morcality. With this identification the given order s
theoretically accepted as unguestionable and just. On the practical side,
however, Crerman liverature no longer holds thataces formally focbidden by
statute but performerd in the higher interest of the country are not pun-
shable per se, Az inoany other established ovder, there 15 sull the contradic-
tion between legal and legitimate, If there isan urgent need w suspend the
vl ity of crominal sanctions—and many such cases arve found in the Ger.
many of wday—ihe reference o a legitimacy beyond the law does not seem
o be sufficient, In 1954, o the case of Bdhm and hes followers, s special bow
was promulgated, retroactively covering murder in these cases with a cloak
of legalin. 2 Wicth regard o the recurrent criminal acts of oversealous Pary
followers, amnesty laws with selle prosegai 1" clauses intervene, thus maintain-
g the Action of & coherent legal ocder, The maim importance of the ai-
tempied unification of the moral and legal order lies, therefore, in the
symypiomiatic desire o brosden the seope of the penal o, and oo extend s
activitics o pew ficlds, We abstain from remarking on mere changes of
phirazeology which, in order t justfy more severe punishment, ey o fnd
a foundation for secondary social rules in the pew mores of the country,
Under the pre-Hitler penal code, a person who abused a position of special
rrust was punished for breach of vrus the new prescription retained the old
definition but added o its scope the violation of the duty to mke care of
other people's financial interests, Corruption was to be attacked through
this comprehensive definition.'* The mass of published decisions contains
oo hint of an incensified drive against corruprion, bur what quite nacally
happened was that heavy pressure was brought to bear upon contract part-
ners by indtmting coominal prosecutions The Beichsgericht was compelled
to side against such attempis at enlarging the content of the penal law by
explaining that mere violaton of contractual relatonships does not come
under the modified prescription, and that the duty 1o protect other peo-
ple’s Anancial intecests must be the essenual content and mot 2 drcomstan-
tial element of the contract in order o enjoyv the protection of the modified
Section 266,15

More farreaching than this attempt (o raise the standard of business
cthics was the extension of the category of crimes commiteed by omission, '
This extension was carried through by new legal rules as well as by judicial
interpretation. Section ggoc of the Penal Code makes it a legal duty for all
people w render assistance in cases of accident or common danger, and
the neglect o do so may be punished by imprisooment for e vears But
still more important is the wayvin which judicial interpretation has extended
the legal necessity of action. Every conceivable statute, whether in the realm
of civil or of criminal law, may create such dutics. An attorney who does not
prevent hisclient from lying to the court when underoath may be punished
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for participation in perjury, as Section 198 of the modified Code of Civil
Procedure requires the pacties o give complete and troe accounis. ' The
wife of & hereditary farmer has the ducy of extinguishing fires on the prop-
erty becawse the herediaey farm aw and the legislhoon o the feld of agn-
cultural production aim at raising production.' The Reichsgericht’s inter-
pretation crentes special duties for people living oo faoaly or inoa domestic
community. Here the Reichsgeriche decides that the moral duy of Chiris-
tzn charity becomes a legal duty, the neglect of which results in punish-
ment™ There have been many objections w this method of comverting
moral into legal dutics whenever the count likes to inflict punishment?
The previcusly mentioned Kieler school has therefore oried o replace the
moral-legal duty argument by increased emphasis on the nature of the crim-
imal Motives, general disposition, criminal antecedents, and personal char-
acter here largely replace objective characteristics, making the uncertain
boundaries between legal and illegal still more indeterminate ®!

The "sound feclings of the people” ccocupy a special position among the
attemps o enlarge the scope of criminal law, In some instances—as in the
previously menticned Section 4300, and in the analogy preseriplion Sec-
tion g=they were explicily inseced in the statutes. But i addition to that,
they play an important part in the general reasoning of the cours, It may
be doubtful, though, in particular instances, what the “sound feelings” of
the people amount . I s interesting (o know that in such cases the indi-
vidual judge is not supposed to act as an independent source of the “peo-
ple’s feelings.” He is directed o And the authoritative expression of the
“people’s feelings” in two sources: first, in the pronouncements of the na-
tion's leaders, and second, i the homogeneity of conceptions developed by
the similarity of educational and professional standards among members of
the judiciary. That is vo say, the people’s feelings are crvatallized by the au-
thentic interpretation first, of the executive, and second, of the judicial bu-
reauracy, 22 Most important of all, becawse of s wide feld of application, =
the mention of the "people’s sound feelings” in the analogy prescription.
The application of Section 2 s allowed only when two conditions coincide:
first, that the fundamental idea underlyving the samuee can be applicd 1o the
case in question, and second, that “the people's sound feelings™ require
such application. If the fundamental idea of a saiue is conceived a3 some-
thing fixed once and for all at the time of the statute’s perfection, Section
2 serves only as a permissive clause For closing gaps unintentionally left
open by the legislator, But it would not be permissible to extend this appli-
cation 1o new facts which the legislator could not foresee ® In Germany,
criminal law theory embraces all shades of opinion. Representatives of a
very consgrvative application®t are found side by side with advocates of

an opinion which allows for changes in the fundamental idea,® and both
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are outdone by a number of extremists who start by emphasizing the “peo-
ple's sound feelings.” Of course, in the phraseclogy of the statutes, “sound
popular feeling™ only takes second place after the mention of the funda-
mental idea of the statute. But for these extremists the analogy has linle
meaning as they acknowledge the legal prescriptions only as signposis for
the judge. to guide him in his creative endeavor 1o form the conception of
material wrong doing.® The numerous opinions delivered by the Reichs-
gericht on this guestion show a remarkable restraint in the use of Seciion ¢
in contrast o the practice of the lower cours ® It would be futile to pin
down the Reichsgerichn iooa well-<defined doctrine, but it constantly refused
10 lend support o the more extremist views, and even recemly it declared
that no dispensation of the judge from obeyving the statuee follows from Sec-
tion 2.5 The following are among the most imporiant decisions: the ap-
plication of Section ¢ in order 1o punish false accusations of unknown per-
sons is denied, since the legislator intentionally refrains from punishing
such accusations ™ Merely immoral acts cannot be punished as incest be-
caust the legislator has deliberately demarcared the realm of punishahble
acts. ™ The cases in which the abuse of the dependency relationship is pun-
ishable are also explicitly limited and no extension into new felds may ke
place.! Meither did the interesting attempt to extend rape into the Geld
of matrimonial relations find favor™ Manslaughter cannot be interpreted
as murder simply because the accessory circumstances were especially atro-
cious ™ A wide domain was more or less completely closed to the appli-
cation of Section 2 when the Reichsgericht argued thar the analogous ap-
plication of prescriptions given by the national socialist legislator must be
examined with the utmest care in order to make sure that the lawmaking
authorities did not intend 1o erect a barrier against extension by analogy*
Of the less freguent cases where the Reichsgericht approved of the applica-
tiom of Bection 2. we mention only twe significant ones, The first case is con-
cerned with the receiving of stolen goods. If a person, instead of receiving
stolen goods, did receive the gains obtained by selling or exchanging them,
he will nevertheless be punished. In this case, of course, the Reichsgericht
admitted a change of the fundamental idea on which this prescription reses.
The original prescription was directed against the hiding of stolen property,
whereas in the new interpretation the idea of atacking participation in, and
profiting through, crime prevails® Embezzlement by emplovees of the
party and related organizations is dealt with as embezzlement by public of-
ficials.® But it is interesting to know that so far the Reichsgericht utilizes
only ald @actics from the postwar revolutionary period (1g18-10910) when
it convicted revolutionary organs of “malfeasance in office,” as if they were
public officials. Throughout the decisions of the Reichsgericht there is an
evident tendency o maintain rationaliny in the realm of criminal law, This
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pationality requires that the statube 15 preseoved a5 3 main focos for the de-
cigions of the individual cases. On the other hand it pavs for its atempt uwo
mainin 2 certain coherence i the legal system by complete submision
when cherished ideas of the new regime are atstake. Thus, for instance, is
decizions regarding race dehlement fall in line with the inverpretations of
the most ardent adherents of the official dogma and oy to extend the range
of this legislation as far as possible. ™

It is especially interesting w note the willingness of the Reichsgeriche
trn extend legislation on race defilement to include foreigners who have
contravened this German legislation on foreign soil.™ It is just a prelimi-
nary stage of the realization of the ambitiows plan o exeend the lmis of
criminal jurisdiction over foreigners in foreign countries. This plan aims at
extending the jursdicton beyvond the aditional mas of ogh treason,
felony, and so0 on to embrace the punishment of all violations of German
imterests ™ This principle remained a mere posmlate, withowr much acioal
importance, as long as Germany's rule was restricted o her own Lerritory.
But at the point ot which she began sucoessfully toomvade other countries,
the retroactive extension of part of the German criminal legislation, as done
by decree of May 2o, 100, te foreigners acting in foreign countries, served
the double purpose of giving a cloak of legaliny (o persecutions of foreign
political enemaes whao fell in Germian hands and then foghteming inee sub-
muission the population of stll wneonquered eerivory by indicating the legal
conscquences involved in any move against Germany—a kind of legal coun-
terpart o the Blizviegy movies shown o the upper classes in the countries
about to be invaded. 4

Bt it 15 qquestiona ble how far the influence of the Rechsgericht exeends
The changes in appeal praclice, no longer allowing many cases (o come up
wr the Reichsgericht for review, limit the sphere of influence of the highest
court, Where the influence of the Reichsgericht has diminished, the ad-
mimstration hes stepped mowith s moch more effective weapons for co-
ercing judges wo fulfill its wishes not only as regards the general ideas but
alzo s regards decisions in concrete cases, Whienever the government so de-
sires, it can compel the judiciary to mete out sentences according to its
wishes by means of retroactive statuies This method was wed in two ypes
of cases. First, in the “cause célchre” of van der Lubbe (Reichstag fire)
the retroactiviy served o obiain a desived sentence in an individoal case,
Second, retroactive statutes were later issued as, for instance, the statute
against kidoapping and the statote against car holdups with the help of
traps, as well as in the more recent war legislation. Here the retroactive
death penalty was introduced in order to achieve an immediate deterrent
effect. The executive influence on the administration of criminal justice has
been further mcreased by the gradual abandooment, since 1957, of judicial
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self-government. The assignment of tasks within the court is no longer car-
ried out by the president of the court in connection with the presidents of
the various sections and the highest ranking associate judge, as indepen-
dent organs of the court, but by the president of the court alone as rep-
resentative of, and on ordecs from, te mioeseey of justiee, The assagoment
may he changed during the year not only for specific reasons, for example,
tlness, but alse o the interests of the admimisraton of jusice, ! This de
velopment, which tends w lower the judiciary o the status of a mere ad
minstrative agency, finds s logweal conclusion in new regulatons ssoed st
the beginning of the war. These regulations grant the ministry of justice the
right to change and wnify prisdictons and w abolish the mmovability of
judges, by ordering them o accept all asignments within the jurisdiction
of the minisuy of justice®® The dismissal and the compulsory retirement of
judges, at first only planned as a trapsitonal measure for the stabilization of
the regime, have become o permanent device, The judges are sulyected w
Section 71 of the civil service stature, which provides for the compulsory re-
tirement or dismissal of officils if they doonot give sufficient puarantees of
adherence 1w the National Socialist regime. The remaoval may, however, nol
be ordered by reason of the material contentsof a judicial decision. But the
howndaries are difficult w draw and a decision ool punishable o sell may
ncvertheless reveal just that personal unreliability on which the removal
iy be based ¥ The changed status of the judge 15 quite matorally reflected
in the official ideologywhich, instead of formal independence, emphasizes
the judge's imcorporation in the racial communiey, ¥ The central adminis-
tration also increasingly influences the decision of individual cases through
the medium of the public prosecutor’s office, Legally speaking the courts
are at liberry 1o deviate from the punishment asked for by the public prose-
cutor, but in practce they are strongly discouraged from doing 50,9 The
cffect is evident. The rate of acquittals fell from 1500 percent in 1952 o
1o percent in 1038, Duration and severity of sentences have increased,
even iF the share of fines in all punishmenis has pot varied very much.
From sfifi percent in 19520t went down slightly to 4.5 percentin 1938,
an interesting sign that even the penal law of the racial communiny can-
not dispense with such capitalist institutions as fines, There 15 also, so 1o
spreak, a certain wype of public opinion which exerts heavy pressure oo the
courts from below, This public presure is allowed w expres iself in the
more extremist organs of the Mational Socialise Parry, which sometimes dis-
agree violently with the judiciary and publicly express their opinion in their
newspapers, 7

There is another feature o which litle attention has been paid and
which seems, however, very secwously o e infloenced the administration
of criminal justice in Germany: that is the disappearance of a unified system
of criminal Iaw behind imnumerable specal competences (departmental

CRIMIMNAL LAW I MATIORSA L SCRCLALIST (eERMANY 7

pgation}. The ever increasing number of administrative agencies with inde-
pendent penal power of their own has enormously diminished the scope of
action of the regular eriminal cowrts ™ This comailment of the judiciary’s ac-
tivity is a phenomenon of deep social significance, Special administrative
wnits like the 5.5, the Matonal Socialise Party, the Iabor secvice, and the
army have their members partially or totally exempted from the compe-
temoe of the ordinary eriminal couwrts Under the special disciplinary rules
of such organizations, the legal demarcation between permissible and illicit
behavior may be fundamentally the same a3 in the ordisary law cowrrs, B
the primary ohject of such organizations is the unconditional maintenance
of a sirictly hierarchic order, and this colors and varies the application of
the penal law, The reestablishment of special military courts, abolished un-
der the Weimar Constitution, was one of the frst frois thar Hitlee's victory
brought to the army. Since then, the organization of the military couris has
been carried ourwith great thoroughness. From a purely legal point of view
the compulsory labor service has only a rather restricted disciplinary power
over 1ts miemibers ¥ But in practice two-thirds of all punishable acts coms
mitted by members of this service are handled by the labor service organs
themselves, " The same applies o more exclusive organizatons like tee 5.5,
The exercise of this disciplinary power makes it impossible for vival bu-
renucracies like the judiciary, amd, o certan extent, the public, w get oo
iy glimpses of the conditons prevailing in such seraces, which are thies
more or less hermetically sealed against outside influences, But at the same
time the pecaliar mixiure of special disciplinary and regular penal power,
which prevails even if nominally special penal couns are set up in the par-
tcular admimsteatve branch, appreciably inereases the administrative pres-
sure on the members of the service,

The facts that the demarcation lines between spectal disciplinary aned
general pepal power® are insignificant and that both these powers are
combined in one bureaucracy result in a guarantee of the complete sub-
servience of the individual and an immense advantage for the service. The
scparation of functions between the entrepreneur and the coercive machin-
ery of the state is one of the main guarantees of liberty in a state of affairs
where few people control their own means of production. This scparation
has often been threatened and rarely completely achieved. Mow, however, it
is completely eliminated under this combination of disciplinary and penal
power in the same administeative service.

Whereas the exemptions of the members of the labor service or of sol-
cliers ave personal and more o less complete exemptions, German practioe
also knows a considerable number of exempiions that are only attached o
specific functions, while in other respects the competence of the ordinary
criminal courts & upheld. We do not need 1o go inte the reatment of po-
liieal offenders by the Vollbsgerichicha!, which s one of these special agencies
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for a selected category of criminal cases, The mportance of this agency, by
the way, is diminished by the very fact thar the Gestapo (Political Secret Po-
lice} are not obliged to abide by its decisions, but may keep in custody peo-
ple acquitted Tw this cowrt, The commercial part of the adminisirative penal
law is only concerned with the professional activities of merchants, factory
owners, their deputies, and the affaics of taxpavers in general. The term "ex-
emption” is, strictly speaking, incorrect, as the German legal system pro-
vides for a dualist procedure. The administration is at libeoy w carey the
case to the courts or to impose fines of varving amounts on its own author-
iy, The German theovists v hard v find & demaccaton ne between ordi-
nary criminal law and commercial-adminisirative criminal law. They refer
o the degree of immoralicy involved or call upon the difference between
proven and presumed culpability for the different procedures.s? In real-
iy the completely discrevnonary power of the administeative agency as
whether it decides to initiate a criminal prosecution or prefers to deal with
the offender by administrative methods defies theoretical classification.
Criminal prosecution carrics with it loss of social and economic position
through imprisonment, publicity, and criminal records. The administrative
procedure means a change in the basis of calculation, perhaps an alteration
in the distribution of the social product between different participants in
the process of production or distribution, perhaps only between entrepre-
newr and administration. This applies equally w0 ax evasion and 1o in-
fringement of price, marketing, or production regulations. In many aspecis
such administrative procedure can be compared with the antitrust prose-
cution by the U5, Atorney Gencral whose last report expressly states: "The
defendants ave wsually not members of what 15 ordinanly called the coomi-
nal classes, ™" But whereas the UL, courts decide as sovereign bodies when
tor further and when w bar the industraal policies of the administraton, the
wse of the adminisirative penal aw in Germany represents an effective
weapon of the administration’s economic policy. It is applied, not to ascer-
tain what the bw of the bod is in the gquestion under dispute, Ta in order
to coerce the merchant orindustrialist o fall in line with the administrative
regulations. In some cases private combinations, such as marketing organi-
zations, were invested with disciplinary and penal power, and the official in-
dustrial associations [ WinschafteGregien and Kawmern), which had similar
powers, were mostly dominated by the most powerful affiliated corpora-
tions.™ O the other hand, the choice of the adminisirative penal proce-
dure in the field of taxation, marketing, or price fixing represents a notice-
ale advamage o the commercial and indusirial clases in their typical
clashes with the public order. Its consequences are of a financial nature and
do oot prejudice the social status of the persons involved, For a long time
the administration has even acknowledged that these penalties form a part
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of the ordinary busines expenses 1o be deducted when establishing the net
imeome of corpocations for mx purposes® Behind chese achantages, which
the administrative penal procedure grants o the business classes, there is
alwavs, of course, an evident danger that the administration may wuse the
weapon of criminal prosecution against a recalcitrant or otherwise unpop-
ular member of the business classes.

Administrative penal procedure does not necessarily imply that the of-
fender fares badly in the individual case, as its foremost task is not one of
punizhing but of enforcing the obedience of the individual o the adminis-
trative podicy with its capidly changing needs, These admimisteative needs
have also been rosponsible for a completely changed treatment of petty
criminality {minor affenders in ordinary criminal cases). The increasing
mage of regulations, cconomic hardships, and fundamental processes of
cconomic dislocation, with their inevitable consequence of loosening moral
sandards, have created an urgent proldem of what o do with the enormous
army of minor of fenders. The theory that had elevaved the eriminal as such
tor the rank of the archenemy who bas o be exterminated hastened o show
that the essential nature of those petty offenders raises a totally different
proflem. S The administration coped with the proldem in its own way, [Tin-
stitutionalized an expedient that democratic governments use onlyvery hes-
itantly, In 1045, 1054, 1056, 1055, and atthe beginnimg of the war in 140,
amnestics were issued for: a) minor offenses of all tvpes, punishable with
prison terms of omne sy months, b)Y minor of fenses of political enemies,
covering sentences up o six months, and ©) almost all ovpes of offenses and
sentences of overzealouws political adherents, The ammoesty ws applied w
Judged as well a5 1o pending cases.” The magnitude of these amnesties may
be seen from the figures shown in the table oo the following page, although
they are very incomplene,

The German solution to the problem of petty criminality by generous
and regularly recurcing amnesties i3 open 0 grave doubis, When, by sheer
good fortune or by adroit manipulation, it is possible, even if discovered, 1o
avoid punishment, the enforcement of the penal law assumes the character
of a gamble. A purcly technical consideration must also be added because
of it spectfic weight, Whether the offender 15 classed as o frst of fender or
as a recidivist merely depends upon the chance of whether, at the time of
thie ammesty, the procesdings had aleeady advanced as Far as the judgment
stage and whether his records have therefore been transferred o the crim-
inal files, or whether he 15 lucky enough w get away with the wolle frosegu
and therefore keeps his criminal record *virgin.™ as the French like o sy
Let us agree, for a moment, that the bayer 5 3 mece administrative classt
fier. Even a purely classificatory practice will suffer in the long run if the ad-
ministrative technique is completely reversed during the year, while the
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atmms b0 be achieved remain unchanged. And the most subtle differentation
will hardly be able 1o show why a larceny committed on April 25 is some-
thing different from one committed on April 24.

The war, aswe have already had the opporiunicy 1o mention, brought a
mass of new legislavon, This legislaion was doubtlesly influenced by spe-
cial considerations of war policy, but it also contains matured concepts of
Matiomal Socialist erimimal policy,

Insofar as substantive law is concerned, the principal aim is i guarantee
the security of the couwnry in wartime by an extremely barsh policy of pun-
ishment. The chief weapon is the unsparing use of capital punishment. As
carly as Avgust 05, 1050, 8 decree made the death peoalty mandatoey for
any attempl at treason ™ Al the heginning of the war, the scope of applica-
tion of thie death penalty was alse extended woorimes commutted during the
carrying oul of anti-airceafl defense measures and also generally (o all those
wha profit from the state of war in ocder o commit coomes, Whereas in
these cases the death penaly is optional along with hard labor, itis manda-
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tory for crimes involving danger to the public.® A more recent decree ap-
plies the mandatory death peoalty w anvone committing cape, highway or
bank holdup, or other crimes of violence involving the wse of fircarms or
swords or daggers or other equally dangerous implements,. The same de-
cree makes the punishment provided for consummated acts mandatory for
anvone only attempling or participating in a crime.®

The decree of Ociober 4, 1930, concerning dangerouws juvenile delin-
fquents, alwo merts special atenton,® Up e the war there was some ten-
dency o spare juveniles the harshness of Mational Socialist criminal policy.
The new decree, however, apparently a consequence of increasing juvenile
delinquency, marks a break with the previous policy. It exempis juveniles
between sixteen and eighteen from the jurisdiction of the juvenile cowrt
when the culpric, in view of his mental and moral development, could justi-
fiably be regarded as o peson over cighteen, aod when the offense exhibas
a particularly degraded criminal character or if the protection of the com-
munity requires such a punishment %

The new evaluation of these criminal offenses shifs the emphasis from
the persooal mouves, the dicecton of the coomamal's will, o the special ex
termal circumstances under which the offense was commivied.™ The deter-
rent purpose prevails above all other considerations. Where the statutory
formulation il gives equal weight w the evaluation of the offender’s per-
sonality and to the protecive needs of the community, the official interpre-
tation makes i abundandy clear that the later aim bhas absolute predomi-
nance, In this relationship, the doctrines that lay special stress on the type
of the erimiinal gaim official recognition, The war parasite, the precociously
dangerous criminal youth, and the brutal criminal, as they appear in the
war decrees, are eriminal types For which the pictorial impression {Bildtech
nek) prevails over precise legal definicion { Mekmalstechndl) . In decisions de-
riving from these decrees, this method has led o the use of antecedents for
cstablishing the guilt in the crime in question, and guilt becomes guilt not
in relation wo the particular offense, but in relation to the whole career and
the carlier ways of life of the criminal.®™ This method of considering an-
tecedents not only in order to decide the punishment but also o udge the
guilt inn the offense before the judge helps in practice o estallish the pre-
dominance of a rather crude form of social protection as the main content
of the criminal Taw.™

In the field of criminal procedure before the war, opinions arose, even in
the Mational Socialist camp, resenting the fact thar no motual trost could be
established between the defense attorney and the court. Nor had the prob-
lem of providing an adequate defense For the overwhelming majoriny of in-
digent defendants found a solution.® The deterioration in the position of
the defense attorney was, after all, very lacgely an unavoudable result of the
transition from the liberal to the MNational Socialist svstem. Instead of
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improving the position of the defense attorney, the war increasingly shified
the main sk from the judge o the public prosecuios, the member of the
"militant” corps of the administration of justce. The war decrees have
given the public prosecotor an almost completely free haod o choose be
fore which judge he would like o bring a case, Competence in criminal
meatters 5 oo longer regulaed aceording o the natere of the offense, bt
depends on the sentence that the public prosecutor is prepared 1o ask for,
Thus he has complete power to decide whether he intends 1o bring the de-
fendant before the "one judge tribunal,” which may prescribe hard labor up
o two vears and imprisonment up to five years and against the decisions of
which there s oo appeal, or before one of two kinds of “three men courts,”
which may prescribe any kind of sentence, including the death penalty, If
he chooses o bring the defendant before the ordinary "three men court”™
iStrafkammer}, an appeal to the Reichsgericht 15 posible. Incidentally, we
should pore here that the abolition of the principle of the inadmissibilivy of
reformatio in feius now allows a conviction to be reversed to the detriment of
a defendant, even if the decision has been appealed only Ty him. Bot if the
prosecutor prefers w bring the case before the "special wibunal” (Sonder-
gerich—usually composed of the very same three judges who ordinarily
sit a3 Srralkammer—no appeal i allowed.

The parucipation of Bvmen i comimal proceedings has been ooms
pletely abolished as a measure of war economy, but even now it is stll pos-
sible that the judges mught not conform quickly enough o the policy of ex
treme deterrence initiated by the government. There were some instances
where the ™ three men court,” consttuted as a “special ribunal,” and isoing
a decision thatwas legallvunappealabde, did oo react guickly enough v the
wishes of the government. To remedy the situation and w secure a juris-
prodence in absolute conformity with the wishes of the political leadership,
a special division was set up inside the Reichsgeriche™ Before this division,
the chief pullic prosecutor of the Beich (Obsrsichsanwall), a3 representative
of, and on order from, the Fihrer, may directly bring—omitting the lower
courts=—certaim cases which seem o him of special imporiance, Moreover,
cven cases which have been finally decided may be brought by him to a new
trial before this division within a period of a vear after the final decision of
the lower court had been rendered. The decree provides for this new pro-
cedure in case there are grave ohjections to the accuracy or the justice of
the judgment. But let us not misunderstand the position: when the chief
public prosecutor demands a new trial, he at the same time stipulates the
sentence which the division is expected o give.™ Mot withouot justification,
thie position of this special division has been compared w chat of the princes
in the seventeenth and cighteenth centures, who had the sovereign cighi
of confirming or modifying decisions of criminal courts, and, therefore, the
possibilitg of increasing or decreasing the punishment. A slight difference,
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however, should not be overlooked. Frederick 1T of Prussia, whose memory
the new German regime sometimes takes pleasure in invoking, exercised
this jealously guarded right of "confivmation” in order w0 foster the human-
ization of the criminal law and not, as the present regime does, solely for
the purpose of converting the eriminal law invo a svasiem of deterrence and
hrutality.*

The sitwation of the German judiciary in dealing with criminal cases may
be summed up as follows: like any other administrator of importance, the
Judlge has the right and the duy e decide the particolar case before him ag-
cording to the existing laws of the land. Just as the administrator may re-
ceive, from his superion, a circular prescribing certain desired changes in
administrative methods, so the judge may be presented with a retroactive
decree ordering him immediately w change criminal practice. The differ-
ence between the administeator amd the judge = the following: o partie-
ularly imporiant cases the administrator wsually receives orders from his
superior, prescribing how o proceed and to decide, But a judge is legally
bound only o decide according wo the existing laws—subject, however, in-
sofar as his person s concerned, o compulsory transfer or removal, and
subject, insofar a3 the judgment i3 concerned, w the order of the Flithrer (o
the special division of the Reichsgericht wo change the decision in the way
imcdicatesd by the chief public prosecutor of the Beich, OF the many changes
that the administration of criminal law has undergone in Germany since
1 s, the most facreaching one 15 08 conversion inko an administrate
technique, Mew prescriptions are made and remade; the emphasis may shift
fromn personaliny factors o the social siiwation; harsh punishment in one
field and for one set of persons may be counterbalanced by wholesale ex-
emptions for other violauons and other groups of perseos, And at che somne
time there i a continual process of leveling down the judiciary from the
status of an independent organ of the state tw that of an admiimistraave ba-
reaucracy. As carly as the beginning of Felwuary 1055, the freedom of ac-
teon of the judiciacy became inceeasingly cestricted  through the replace
ment of the general law of parliament Tw the Flihre's wncontrolled and
incessant decree legislation, often applyving to specific cases.™ The wartime
decrees, by making it possible w control individwal criminal decisions, mark
the last stage in the transformation of the judge from an independent agent
of sociery inte a technical organ of the administration.

Ome of the most serious consequences arose from the accompanying
process of departmentalization. We have seen how the increased efficiency
of state and industrial machinerywas paid for not only by the loss of the ben-
ehts of absiract citizenship but alse by the complete subordination of man
in his productive relationships to the disciplinary and penal machinery
bl wp by the special services and by private combinations invested with
the garments of public authority, It 15 at this point that the inroads of the
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Mational Socialist state machinery on the daily life of the average citizen ap-
pear to be most striking and that the exclusive predominance of strict
power relationships will most Likely creane frictions.

The fight between normativism and the concrete conception of life did
not affect developmenis in the field of criminal administration untl a very
late stage, when this conception could, by its very lofliness, be convenicnily
used o bridge theoretical difficulties in the recent campaign for ruthless
extermination. The attempt of the legislator and of the judiciary to use the
criminal law vo raise the moral sandacds of the communing, appears, when
mgasured by the resulis achicved, a8 a premature excursion by fascism ino
a field reserved for a bewer form of sociery. In effect, ivis difficuln i see how
the goal of improving public morality could be obtained by a state that not
only operates at such a low level of satisfaction of needs ban thar also resis
on a supervision and direction of all spheres of life by an oppressive polit-
cal organization.
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55 The extent w which this admanistrative crominal procedure lacks any rela-
tionship with penal w may be seen in an example which at the same time shows the
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of such intricate |'|:rnh-|r.r.r|.:. s the Ir.;g:] mtiure of sdmanistrative fines, we can ﬂfr.'l:r'
assume that the order of the finance minksory is the real explanation of the miraco-
lnus change in ihe people’s opinion.
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§7. We have not taken into account the numerous special amnesty aws for the
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dates are Bavarian cases (see Dewteohe funintenzeinog [1g56]: 461, But in Bavaria the
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police regulations [For example, traffic viokaons) elsewhere dealtwith by the police
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of convicted” covers crimes and misdemeanors, the amoesties and wolle profequr
crimes of polivical adherents, less important misdemeanors, and probahly also some
major irespasses, whereas the Sireflfolle include only trespasses and minor misde-
meanars, In spive of all this averlapping, which prevens accurave comparison, one
resuli stands oot very clearly: in the years 1952, 1955, and 1947, when the amnesties
could have had no practical influence on the movement of criminalicy, the figures
for comviciions and for Steaflefeile are in general apprecimbly higher than in preced
ing or suhseguent years, when the influence of the amnescy laws could be traced. We
may modice, by the way, a secondary consequence of the amnesty policy with iis nu
merons wafle fraragui, as well as of the transition from ordinary 1w administracive pros
cecdure: criminality Aigures based on convictions by ordinary criminal courts hecome
meaningless (Von Weber, *Die dewtsche Kriminalsiatisik, 1gg4,"” Setehnfi e odie
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peramie Strafrectimvivenschaft 58 [1058]: 508-Gzy, admits the deceptive pature of the
Ceerman criminality figures As regards the 1g30 amnesty, the adminisration has
ordered thay, insofar as welle feegu are concerned, no material for satistical vse
shiould be collecied. See Doctnche fustiz [1g50]: 1452, This order makes itimpossible
tor follow the application of the 1930 amupest) We cannoot, therefore, obtain a -
nmically accuraie piciure of the development of ithai part of criminality waally han
dled by the repressive agencies of the governmendt.

5. This sane of affairs has led 1w proposals o introdace a file of pending crim-
inal procedures: Sewdel, Deutsches Sirafrechi & [Lgaa): 25.

s FGHAL (1gg0l, 1, beginning on p. 1455 We do not comment on the agora-
vations of punishment for maliary aned relared of fences.

Go. RGEL (10390, o, beginning on p. 1655

G, FGHL (1gsgl, L p. 2578

bz, RGHL (1935, 1, p. 2000,

b5, Although the number of unem ploved youths between 14 and 18 Cell almose
o zero between 1095 and 1957, the rise in the number of crominal youths in many
towns was much higher proportiionally than would have been jusified by the 54 per-
cent increase in the age classes berween these years In Hamburg, for example, their
nmber rose from G568 w 1068, in Erfwr from 101w 2go, 0 Halle from 1500 ago.
The fgures are taken from reports on come among vouth i Zeitschef fiir die gesomie
StrafwieschafT Ry (16340 667, and 55 (1g3g): 187, The most obvious risse isinthe
field of rm:.m]i.1:|'. ihe perceniage of moral offenses in the whole 1:|F:.'m|.1h i.'l'imi.l'l.'lﬁll:r‘
rose from 4.6 percent 1w 10 percent beiwesn 154 and 1637 in the wwnships

G4. “The picture of the pecionality of the of fender cannot be separated from the
sate of war™ Roland Freisler in *Gedanken zum rechien Sirafmali,” Deureetas St
ekt & i1 !_1__'«1:_'&: Se0-9q0-

br. See the decision of the Siungan Sondergeriche, in Wiiggah: 443,

L. AGE vol 5L, po 190, aoticipates thy trend when it explaios that a stawe
of diminished responsibility by no means excludes the application of the death

s liy.
. b7, K Siegern, “Dhe Lage des Sirafverfahrens,” Deetsche Rackeopimssscha vol 2
LLas7). pp- 4757

GH. Decree of Sepiember o, tggg, BEEL (1o 1840,

tig. Tegumeyer, *Der ausserordentliche Enapruch,” JWiiggal 2ofo. The decs-
sion nf the .':]'.mr.il.'ll division, r|_|.||::-1-|er.| in £A [|.|:_H1:|]: "lH' shiows thaet the j':l.r]gr.:. wnder
stood the orders given w them when they changed a sentence of hard kbor oo a
death sentence,

g B Schimid, *Seaan und Beche” in Theme und Proocs Friedracts des Grosem
(1gsb), beginning on po go. A ler decree of February 20, 1940 (BGBL [1g40], 1,
P g5l generalized the opton of the chiel public prosecutor of the Reich w ake
exceptions in final decisions durmg a period of a year following the decision. The
decree allows him o challenge criminal sentences before the ordinary divisions of
the Eeichsgericht il he finds fauli in the application of the new v, Conservative
lawyers were eager wo interpret this as a new nullification procedure in sulbstnution
of the extraordinary exception befove the special division (K. Klee, "Die Verord-
nung tiber die Zusandigkein der Srafgeriche,” £4 [1g40]: gol, bt i was immedi-
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ately authoriatively confrmed thai the exiraordinary excepiion did mot vield ioithe
new rules (Roland Freisler, "Me neve Methode dec Suadgenchiszustindigkeashes-
timmung,” Dewische fustiz [iggo]: 2831, Iseems, therefore, that in order 1o oblain
the desved resulis in questions of practical importance, a pew toal before the ape-
cial division will be asked for, whereas in questions of more legal than practical sig-
nificance, the untfication of the criminal pracuce will be obtamed by means of the
nullification procedure before the ordinary divisions of the Reichsgerichy

1. Franz L. Neumann, “The Change in the Funciion of Law in Modern Soci
ery,” reprinted above
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SEVEN

The Concept of Political Freedom'

Franz L. Newmann

[1is a Fairly widespread academic docirine that political theory s concerned
with determining the limats of the citizen’s obedience to the state’s coercive
powers. In this formula coercion appears legitimate, and the sole function of
political theory is to erect a fence around such political power. The analysis
of political power—its origin, manifestations, and technigques—belongs wo
another discipline, sociology, In both disciplines polioeal power seems to be
accepied as an ontological datum, a natural fact, and the role of politcal
theory is to sec to it that political power behaves with relative decency.

Insodar @ political theory B concerned with the legitimacy of political
power, it has, according to prevailing opinion, a mere ideological function,
Political theory is conceived as a rationalization of existing power relation-
ships. A theory's validity is thus determined by a pragmatic-utilitarian ap-
pravsal moterms of the assstance 0 gives in defending or conguering an
cxisting power position, with its propagandistic-manipulative success the
criterion of its truth.

This position expresses, often unwittingly, the political alienation of con-
temporary man: the fact that man considers political power a force alien 1o
him, a force which he cannot control and with which he cannot identify
homiself, and which at best can be made barvely compatble with s exs-
tence, The extraordinary decline in prestige of the political philosophies
of Plato and Bousseau—theorists who attempred wosolve the problem of
man’s political alienation—seems to confirm this view,

There is, of cowrse, nio doubt for any reabsucally manded person cthat pol-
iics is a struggle for power—a struggle between persons, groups, and states,

The asertion that in polioes Righe fights Might, Ides combats Power—with

Ediror's More: Ornginally appeared in Coalioadin Loz Redow 59, o 7 (1530
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the frequent addition that, after all, Right and Idea will ultimately be vic-
torious—may be edifying and comforung o many bt seems mipossible of
procf. In fact, whenever Right has had o contend with Power, Right has
been defeared, Were we to stop at thes formula, we ought o abandon poli-
wal theory alogether (save a3 a echoique of manipulation) and acoep
what one commonly understands by Machiavellianisme that nothing really
changes in politics, thar the "ows™ alwavs Gght the "ins” for profin, prestige,
and security. The wise observer will add that vou cannot expect anvthing
else, human nature being as it is—hasically selfish and evil.

In a period of conflicts, of uncerainty, hatred, and resentment, this
view—like pessimistic theories in general—seems especiallv anractve. 51
Augustine's theory of man (as commonly interpreted), Machiavellis view of
peolivics, Meternich's conceprion of foreign relations—all are unguestion-
ably fashionable today and if contrasted with a shallow misinterpretation of
enlightenment philosophy they are certamnly more reabisoe Modern soct
ology and political science do not weary of stressing the view that politics
consists in nothing but the mamipulaoon of Lacge masses by small elives, par-
ticularly through clever use of ssmbols: in order o beat an enemy, one must
merely be cleverer, A theory then becomes an ideological statement which,
if repeated often enough, will by s own weight change the political siooa-
oty and produce viciory,

Bur the ordinary man & repelled by these conceprtions, Distinguishing
the promotion of an idea from the sale of soap he refuses o accept the view
thiat the leginmation of political power s 2 macter of individual preference,
As a political man he deeply fecls that his preference must be pant of a more
uriversally valiel valwe system, a2 svstem of natural aw or justice or natonal
inerest or even humanin.

Politics is indeed a struggle for power, butin this struggle persons, groups,
and states may represent more than their egoistic interests. Some may really
defend navonal interests or those of humanity, while their opponents mav
merely rationalize their egoistic-particular demands, The thought structure
of the former would be teemeed an ides; the e, anodeolopy—an aroanem
domineatinnees designed o hide and rationalize concerns that are actually
CEOIaLL,

This formula, of course, answers no gquestions, How does one determine
whether an interest is more than a particular oner The answer is difficuly,
mare difficult today than perhaps at any other peniod of history, precisely
because our thinking is 50 heavily permeaced by propaganda that it some-
times seems hopeless o aempt o pierce the lavers of smbols, statements,
and leologies and thus w o come o the core of truth 2

Yoo this s precisely the sk of pebitcal theory, Iis in dhs enterprise that
political theory parts company with the sociology of knowledge. Sociology
s concerned with descripuon of the facteal; poliveal theory s concerped
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with the truth, The truth of poliveal theory 15 poliocal freedom,® From this
follows one basic postulate: since no political system can realize political
frecdom fullv, politeal theory must by mecessicy be critcal, It canoot justify
and legitimize a concrete political system; it must be critical of e A cone-
formist political theory is no theory.

Thus the concept of political freedom needs clariheation, The present
discussion has primarily a didactic function: to dissect the concept of polit-
wal freedom e s three constituent elemenis—the juridical, the cogni-
tive, amd the volitional—with the hope that they may be reintegrated into

an overall theory of politcal freedom.

THE CONCEPFT OF [URIDICAL LIBERTY

Freedom is Arst arwd foremast the absence of restraings, There i3 lintle doube
that this view underlies the liberal theory of freedom, that it is the key con-
cept of what one understands by constirotionalism, tharinis basic o the un-
derstanding of what, particularly in the Anglo-American tradition, one un-
derstands Iw juridical libemv.? This is the formula of Hobbes (although he
formulated it as & natural science theory), and of Locke, ".In:-nu:qu:cu amd
Kant. Thus understood, freedom mav be defined a3 negative or "jurisic”

freedom. In referring wo this concept as negative we do not mean bad or ob-

Jectiomable, but rather that icis i the Hegebian sense® one-sided and there-

fore inadequate. The pegative element may not be thrown oul—io do so
lends e the acceptance of wiabavansm—but 1t cannot, of wself, ade-
quately explain the notion of political freedom. Translated inw politics, the
negative aspect of freedom necessanly has led wthe formula of citzen ver-
g8 SLAlE.

The real meaning of this formula necds clarification,

Tis basic presupposition s philosophic individualism—the view that man
is‘a reality quite independent of the political system within which he Lives.”
The positing of man against polivcal power imiplies, in vacving degrees, an
acceptance of man's political alienation. Political power, embodied in the
state, will always be alien to man; he cannot and should not fully iden
tify himself with it The state must not completely swallow up the individ-
ual: the individual cannot be understood merely as a political animal® A
political theory based upon an individualistic philosophy must necessarily
operate with the negative-ursdical concept of freedom, freedom as absence
of restraint.

The idea thiat there are mdividual rghts chat politcal power may restraim
and restrict but never annihilate is concretized in the civil rights catalogs of
the various constitutions, Indeed, for practical purposes, juridical freedom
largely coincides with these charters. An analvais of civil rights provisions
thus seems equivalent to an analvsis of the concept of uridical freedom,
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Legally, civil liberties establish a presumption in favor of the rights of the in-
dividlual amwd against the coercive power of the state. They are no more than
presumptions because there is not, and obvicusly cannot be, a polidcal sys-
termi that recognizes the individual’s sphece of freedom absolutely and un-
conditionally, Thus the state may intervene with the individual’s liberty—
but first it must prove that it may do so, This proof can be adduced solely by
reference o "law,” and i muoss, as a cole, be submiteed o specifc organs of
the state; courts or administeative tribunals, There are thusthree statements
inherent in this analvsis of civil righs:

The burden of proof for intervention rests always with the state,
Thie only means of proof 15 reference oo law,

The method by which a decision is wo be reached is regulated by law,
Clearly the political significance of this formula depends upon the meaning

of the term “law.” Abstracdy, there are three possible definitions:

1. Law may mean a set of rules of behavior asserted to be objectively valid
within any political system (23 s the case in the Thomastic view).

2. Law may mean the sum total of individual rights allegedly existing
prior e the political svstem and not being, i their essence, affected
by it (the Lockean position).

4. Law mav mean the positive low of the stave, valud of enscted in accors
dance with a written or unwritten constitution.

The first two meanings of the term “law” can be dispensed with in our
analvsis, In thie reality of polivcal Life, nacocal cghts (in eicher meaning)
have validity only if they are institutionalized, only if there is an authorized
agency capable of enforcing them agaimst opposing provisions of positve
law. Thus medieval natural law normes were valid if the Church or the vassals
were successful in aserting what they considered natural rights against ime-
perial or roval legislation. The right of resistance was then indeed the inst-
tutionalization of “natural L™ With the emergence of the state, with its
institutional monopolization of the means of coercion, "natral law™ and
“inalienable natural rights™ have a political meaning only if they are recog-
nized w organs of the state—and 1o this extent they become positive law.
Thas is precisely the case with il vights when they are incocpocated ineo
a written constitution or are recognized, as in the English svarem, in con-
stitutional and legal practice, ' The philosophic theories concerning civil
rights may have shaped their enactment amd may sill be necessary for in-
terpreting them i ambiguows situations, but they do oot detecmime their
leegral valiclity,

Thus the “law"” by which the state proves it right o interfere with indi-
viddual rights can only be positve L,

Yet, the meaning of the term “positve law” is in itself a problem. Geneti-
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cally, the validicy of positive law is determined solely by the fact that it is
enacted in aceordance with certain written or unwritten proceducal rules.
Thus the Hobbes-Austin-Relsen definition is correct, translating the con-
cepl of sovergigniy inte Jegal terms Law is simply woluredes, or will.

But historicallv there has been a second definition, concerned with the
formal strocture of positve iw, one which emphasizes (s generality, Were
Law merely volunies, the concept of a "rule of law” would have no ascertain-
able meaning for the protecuon of individual rghts, for sovereignty, ancd
law would then be synonvmous. Actually there exisis a steady tradition,
stemming from Plam™ and Arstole,'? holding that oo matter what the
law's substance, its form must be general (or universal, as it is sometimes
termed), Even when patural Iaw has been rejected, insistence upon the
law’s formal structure survives as a minimal requirement of reason for re-
straint of power, The generality of the law may thus be called secularized
matural law 17

The generality of law means logically a hypothetical judgment by the
state on the future behavior of legal subjecis, its basic manifestations being
the legislatve statute or the rafte decidends of the common T,

Two detecrminants are contained in this definition: first, law must be a
rule that does not mention particular cases or individual persons but which
is ismued in advance o apply vo all cases and all persons in the absiract, and
seoomnd, it must be specific, as specific as posible in view of its general for-
mulation. ™ This view of the nature of law determined legal amd political
thought from the seventeenth cenmury on. It was common o Hooker and
Locke and was most accurate]y formulaced by Rovsseaw, in whose politeal
philosophy this notion of law is virtually the sole institutionalized limic
wpon the communiey’s sovereigney, Thios s how he defines tee Loy

When | sy that the objectofthe bw is always general, | mean that the bw con
siders the subjects in cheir waaliny and their actons in the absiract, bur never
A TGN A% 3 singlr. pErson and pever an imdividual act. Therefore, the law may
well provide that there shall be privileges, bor i most never gram them woa
rivmexd person - .. inoa work each statement referring to an indivedual objec
does not belong v the legislative power,1®

Framce and England adopted this positon, Even Awvstin, protagonst of the
volitional theory of law, savs: "Now where the law obliges generally wo acts
and forbearances of a clas, a command is a law or rule. "' Almost every the-
orisl asserts that this cughe o be the theory of law,' even where one has (o
acdmit that positive constitutional law permits the enactment of individual
measures, '

From the simple proposition that there exists a presumption in favor of
the individual’s freedom there follows every element of the liberal legal svs
tem: the permissibilioy of every act not expressly forbidden by law, the closed
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and self-conststent natwre of the legal system, che imadmissibility of retrose-
tve legislation, the separation of the judicial from the legislative Punction.
These concepts were—and seem stll to be—acoepted by the cvilized world
without question, with their logical connection with the docirine of the law's
gencrality well perceived,

If there is a presumplion Por the individoal’s vight, it logically Follows thar
only behavior that s expressly forbadden by law 15 punishable. This state-
ment i3 universally recognized as being the foundation of legal libery.
Hence follows the inadmissibility of bills of atainder, which deny that a pre-
sumption exists for right against power and which permit power 1o enact in-
diviclual mieasures divected against specifically named persons, By this token
the bill of anainder is a legislatve and judicial act in one.' The doctrines
nullum criwen sine lege and nulls foera sine lgpe are latinistic formulations of
the basic principle® against retroactivity.®! Iis inadmissibility follows logi-
callv from the strocture of the general aw as o hvpothetical judgment
about furire hehavior—a rule, therelfore, for an indefinite number of con-
crete cases. A retroactive law covers, hidden behind the language of a gen-
eral law, countalle concrete cases, and is thus in reality a mechanical adedi-
tion of individual measures.® The famous naz Lex van der Lubbe of March
zq, 1955, retroactivelv introducing the death penalty for arson, was enacted
for the sole purpose of dealing with the alleged arsonist of the Reichsiag,

Moreover, the generaliy of the law implies the docirine of a separate ju-
diciary. If the law is to be abstract, if it is to regulate an unknown number of
futwre cases, then its application w concrete cases canood be in the hands
of those who make the general rule. Thus judicial or administrative func-
tioms are begally subordinared (oo matter what mav be the sociological the
ory of the judicial function) in such a way that the judge or administrator
performs the routne function of subsuming 3 concrete cse under 2 gen
eral k.

The liberal legal tradition rests, therefore, upon a very simple statement:
individual rights may be interfered with by the state only if the state can
prove its clam by ceference wooa general law that regulaces an indetermiimate
s ber of future cases; this excludes retroactive legislation and demands a
separation of legislative from judicial functions. The underlying asump-
tion of the liberal legal system is the logical consistency of the law, The legal
system 15 deemed to be closed so that new law can be created only by legis-
lation; the judge or administrator must answer cach case by reference
existing law.#

[ have little doub tha this formula expresses, so Far as any formula can,
the creed of Liberal legal thouoght Yet there remains thie question of what this
theoretical svstem actvally guaraniees. [ have distinguished three funcrions
of the generalicy of law: a moral, an cconomic, and a political function®
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The moral {or ethical) function consists in the inherent elements of
equality and security which it presupposes. A minimum of equality is guar-
anteed, for if the lawmaker most deal with persons and sitvations in the al-
stract he thereby treats persons and situations as equals and 15 precluded
from discriminating against any one specific pecson, By the same token a
minimum of security exiss in the relation between the indwvidoal and the
state. The individual koows in advance that an act, once performed, cannom
be made punishable by a later law and that he alone cannot be made 1o
suffer, unless others for similar reasons are also made o suffer, This is the
cthical content of the prohibition against bills of attainder—a prohibition
by which the Anglo-American countrics have, on the whole, scrupulously
ahided, Even Great Britain, where the sovercigney of Parliament theoret-
cally permits the enactment of atainder balls, has pever snce the sevens
teenth cenmury resorted o them save in colonics against natives. ®*

Thus it seems correct to sy that an ethical minmwem s inherent in thies
formal structure. This basic idea is well expressed in Cicero's statement,
“The magistrates who administer the law, the jurors who interpret it—all of
us in short—obey the bw w the end that we may be free,"® and sill more
precisely in Voltaire's dictom, “La fberte consinte @ ne dédendre gue des b ™7
Both have in mind the general baw, IFthe sovereign may enact measures in-
terfering with an individual's rights, the role of judge becomes transformed
inter that of a policeman or baildf. The generality of the law is thus the pre-
condition of judicial independence, which, in turn, makes possible the re-
alization of thar minimum of likerry and equalicy that inheres o the formal
structure of the law,

The formal structure of the law is, moreover, equally decisive i the op-
eration of the social system of a competitive-contractual society. The need
for caloulability and reliabaliey of the legal and adminsteative svstem was
one of the reasons for the limitation of the power of the patrimonial monar-
chiy aned of fewdalism, This lmiaton culminated mthe establishment of the
legislative power of Parliaments by means of which the middle classes con-
trolled the administeative and fscal appacates and exercized 2 condomin-
inm with the crown in changes of the legal sistem. A competitive sociery re-
cquires general liws as the highest form of pucpostve catonaling for such a
socicty is composed of a lange number of entreprencurs of about equal cco-
nomic power*® Freedom of the commodity market, freedom of the labor
market, free entrance oo the entrepreneurial clas, freedom of contract,
and rationality of the judicial responses in disputed issucs—these are the es-
sential characteristics of an economic system that requires and desives the
production for profit, and ever renewed profit, in a continuous, rational,
capitalistic enterprise® The primary task of the stae i the creation of a

legal order that will secure the fulfillment of contractual obligations; the
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expectation that contractual obligations will be performed must be made
caleulable. This calculabdliny can be atained onlyv if the laws are general in
structure—provided that an approximate equality in power of the competi-
tors™ enists 80 that each has identical interesis, The relation between stae
and entreprencur, particularly in regard 1o fiscal obligations and interfer-
ences with property rights, must also be as caleulable as possible. The sov-
ereign may neither levy taxes nor restrain the exercise of entrepreneurial
activity without a general luw, since an indivdval messuce necessarily pre-
fers one o another and thus violates the principle of entrepreneurial equal-
ity, For thiese reasons the legishator muost cemain the sole source of law, Thios
seen, the alleged contradiction in the attitude of liberalism woward legisla-
ton vamshes, Boscoe Pound® maintained that the Pucitans” view of legis-
lation contained an inherent contradiction: on the one hand, hostility 1o
legislation; on the other, frm beliel o nand rejection of customary Taw andd
erquity. But this is precisely the attitude of the whole liberal period, which,

for obviows reasons, desices as bitle povernmental intervention as posse

ble—since intervention, by definition, interferes with private rights—but if
imbervention gt all, then in the form of the legislaove satote with clear, pre-
cise, unambiguous general erms,

The polivcal funcoon of the general law s mamifested n the Anglo-
American slogan “a government of laws and not of men™ and in the
Prussian-German notion of the fechtsstaar (state based upon law). Both for-
mulations contain, obwiowsly, an ideological element. The bw canoot rule.
Cly men can exercise power over other men, To sav chat Bows rule and not
men may consequently agnify thar the face i3 1w be hidden thar men rule
ower othier men, Whale this s coreect, the weologieal content of the phirase
“the rule of law™ differs sharply according wo the political soruciure of the
nation that coins it The English rule of law and the German Rechismtaar®*
doctrines have really nothing in common. To the Germans, the Beeldsifeat
merely denotes the legal form through which every state, no matier what its
poditical structure, is o expres is will,

The sane is wo be a Rechissaat; that is the warchword, and expresseswhatis in
reality the wend of modern developmenis In shall exactly define and invio-
lably secure the direction and the bmis of s operation, as well as the sphere
of freedom of s citizens by means of Loy Thus it shall realize divecily nodh-
g bt that which belongs w the sphere of law. This is the conception of the
Rechussiaar, and nov that the state shall only apply the legal order without ad-
murdstrative aims, or even only secure the vight of the indivadoals. It signifies
ahowe all mon the aims of the state, bu merely the method of their realizaton, ™

This is the Formula of Friedrich Julivs S1ahl, founder of the theory of the
Prussian monarchy, The last sentence is the decisive one; it has been fully
accepted by the German liberal theorists, It means, of course, that neither
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the origin nor the goals of the law are relevant, bu that the form of a gen-
eral law gives to every state its legal (Hechisstaat) character, That a conserva-
tive monarchist coined this theory i3, of course, understandable; thar the
liherals adopted it merely expresses the collapse of German political iher-
alismin 1812, in 1845, and during the constitutional conflico with Bismarck
in 186z, German liberalism remained content wo defend its rights against
the monarchy, partcularly s property rights, but was no looger concerngd
with the conquest of political power. Indeed, as this formula indicates, it
hadl rraded political freedom for economic advance and securiy®®

In contrast, the English doctrine of the rule of law comprises two differ-
ent propositions: that Parliament s sovereign, thus posessing the monop-
oly of lvwmiaking {the democratic legiomaton of pelitical power), and that
the legislation enacted will comply with the requirements of a liberal legal
system as defined above, Dicey recopnizes the logical incompatibaliny of the
o statements but believes thar "this appearance s delosive; the sover-
cignty of Parbament, as contrasted with other forms of sovereign power,
favors the supremacy of the law, whils the predominance of rigid legaliny
throughout our institutions evokes the exercise, and thus increases the
authorvity of, parliamentary sovereigniy.™" The fact is thar Dicey was, and
probably stll is, correct. The reason for this does not lic in a kKind of pre-
established harmony between power and right in the United Kingdom
but probably in the self-restraine of Parliament, which in tirn is the resulo
of a Muncticning pary svitem and a balanced and stable social structure,

The United States svseem lies between the iwo marginal cases of the Reelis-
staad and the English rule of Bo, dee v elements often being, as now, inoa
rather precariows balance.

Tor sum ups the general chacacter of the law and the presumptions in
favor of the right of the individual and against the state play three roles
i modern society: 2 moral, i that they guarantes 3 oommom of free-
dom, equality, and security; an economic, in that they make possible a
competitive-contractual seciety; a political, in that in varving degrees they
hide the locus of power. I showld stress here that the moral function ran-
scends both the economic and political conteses withon which it operates
This is the legal value, the sole legal value, inherent in a legal sysiem 5o
structured. All other values realized in a legal system are introduced from
outsidle, mamely by power.

It is clear, I think, that our political, social, and economic life does not
congist solely of rational—thar i3, caleulable—relationships. Power canno
be dissolved in legal relationships. The dream of the liberal period was pre-
casely thae it couldd, From the end of the cighteenth centory o the ficst half
of the nineteenth this view of rational society asumed, one may sy, utopian
characterstes All relevant relationships were deemed wo be legal; the L
was o be general in character; the judge was merely "the mouthpicoe of
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the Iaw,” applying it through a legical process of subsumpion?” Legal pos-
itivism is ot only, as is commonly taught, the acceptance of political power
a0t 15, but also the amempt w transform poliveal and soctal power rela-
tionships inte legal ones,

Bt this, of course, does not work. It ever did and never could, IFoar so-
cial, economic, and political life were merely a sysiem of rational, calculable
relationships, the rule of Biw would of course cover evervithing, While power
can at times be restrained, itcannot be dissolved. The noorational element,
pwer, andd the ratonal element, b, are often o conflic,

The conflict may be resolved in owo ways: the general law may, in s very
formulation, contin an escape clivse peemitting pucely diseretionary deci-
sions that are not the product of the subsumption of a concrete case under
am abstract rule, or, of power soodesiees, the general w may be suspended
altogether.

I shall consider only the first case, Every legal svstem employs legal stan
dards of conduct—statements permitting the agencies of the stae 1o act in
a purely discretionary fashion while outwardly complving with the liberal
tradition of a general law. These legal standards of conduct may be explicic
(that is, written into codes or statutes) or implicit (that is, may be inter-
prevedd by courts oo statuies). Ooe may perhaps sav that power enters ra-
tional private law through equity and rational constitutional law through
prevogative [or some similar term).

I shall first take examples from private law, in order to show that the prin-
ciple prevails even i the most rational secuon of the legal sestem,

Liberal legal theory was once violently opposed to equity {in the Ars-
totelian meaning, as a corvective 1o rigid general laws). Whether one reads
Selden’s Tabie Tailk,™ or Blackstione’s Commendaries,™ or Kant's Legal Philoso-
Pl o mention bor a few, equity is denounced as incompatible with the
calculability which is the primary requirement of liberal law. England, the
home of modern Evropean equity, was at once her gravedigger, According
to Maitland, equity had become since 15875 merely “that body of rules which
is ad ministered only by those Courts which are known as Courts of Equity.™!
And in Lord Eldon’s judgment, *The docirines of this court ought uo be as
well settled and made as uniform almost as cthose of the common lw, ving
down fixed principles, but taking care that they are applied according to the
circumstances of each case,™2 Similar statements b other English judges
show basic agreement on the necessity of transforming equity inwo a rigid
svarem of law in order o secure the caleulability which economic ransac-
Liois requine.

But the rejection of equity is germane only to a competitive economic sys
tem. Equity considerations increase with the increase in concentrations of
economic power and in interventionist activities of the state,

We may generally say that equitable rules are and must be applied where
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one has wo deal with power positions.*® When an interest approaches mo-
nopolistic contrel, s prvate power becomes quasilegislanve and therefore
public. Since cach such interest affects public welfare in a unique way, the
state can regulate it only theough some form of individual measore, This s
introduced into the liberal legal system through the equity approach. The
English conspiracy docteime as applied wocesteaimis of teade, the Amerwan
concepl of "reasonablencss” as applied w economic combinations, the Ger-
man doctrine of “good morals® as applied to industrial disputes—are all
clear evidence of this The whole of the German law regacding the legaliny
of strikes and lockowts 15 contaimed in the Civil Code provision that an act
which inflicis damage upon another and violates good morals is a tort, Cur
whale anttrust law is really nothing bt the statement that an unceasonable
combinaton s illegal, Yer how can one maoonally define such standacdse
They can be llustrated and described but never defimed. Mor, without risk-
ing extreme rigidinyg could we seek 1o do otherwizse, The general law there-
fore operates best when it regulates the behavior of a vast number of com-
petitors of about equal strengrh, IFiC has wodeal with power concenirations
it will be replaced by clandestine individual measures

Simiilar methods are emploved o the feld of public b, appeariog in
three sets of problems:

1. Mo political system will fully uphold the legal value of caleulability and
leral security i it deems s own security endangered by i Power will
thus strive 1o set aside the juristic notion of freedom,

2, The fundamental presupposition of libecal legal theory 1s thae the
right of one will coincide with the right of others and that in case of
conflictng rights the stave will fulfill its arbiter funcuon theough the
application of precisely defined general laws Bot quite often the col-
liding interests seem to be of equal weight and the conflict can then
be solved only by a discretionary decision.

3. No political system is satisfied with simply maintaining acquired
rights. The juristic concept of fresdom—as we have developed it—is
naturally conservative,® Bul no system, even the most conservative
s (i the literal meaning of the term) can merely preserve; even 1o
preserve it must change. The values that determine the character of
the changes are olwiowsly not derived from the legal svsiem. They
come from outside, but for propagandistic reasons they are presented
as legal demaneds, often allegedly devived from macoral Lo,

To answer the first two of these problems it becomes necessary o define
more accurately the amount of freedom that civil rights actually guarantee,
Tir this end the raditional civil liberties must he classified, For it wonld
be dangerous wo speak of only one right individual freedom. While all civil
rights vlumately go ek o this basie philosophical conception, historical
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development has led woa disuncion among varouws bypes of nghts with dif
ferent functions and different sanctions,

Civil rights, a8 restraints upon power, are necessary a5 2 means of pre-
serving freedom. This formulation implies two statements: cvil rights are
indispensable for the realization of freedom, bot civil nghiss do oot exhaosg
freedom—ihey are but one of s elemenis. Freedom is more than the de-
fense of rghts agaimst power; it involves as well the possibality of developing
man's potentialities to the fullest, Only because we do not trust any power,
however well meaning, wo decide what is good or bad for us, do we insist on
a realm of freedom from coercion. This is the fundamental and inalienable
Cthie soecalled negatve or jurstc) aspect of our freedom,

But what, concretely, is it that is inalienabler We may distinguish three
wpes of traditional rights: personal, societal, and political.

Rights may be called personal if their validity is bound solely to man as
an molated mdividual ¥ The security of the pecson, of howses, papers and
effects,** the right 1o a fair trial,*” the prohibition of unreasonable searches
and sezurest do oot depend upon man's association with other men, Ther
protection is not dependent (or should not be) upon changes in the so-
CIDECOnOE sisten, such & the change from competive o organized cap
italism, nor upon political expediency. What precisely constitutes a fair trial
may b open o mterpretation® bot reasons of ste can never jusafy in
roads inte these principles. The criminal law provisions of our constitution
are absolute personal vights; and probably no countey has as many detailed
constitutional provisions concerning these personal righia™

Societal civil rghts can be exercised only o relation w other members of
society. They are, in a proper sense, rights of communication. Freedom of
religion (as distnguished from religiows conscience), freedom of speech,
of assembly, and of property are such rights. One limitation is inherent in
them: the exercse of these rights must not depeve others of theics i the
language of Kant the rights of one most coexist with the rights of others., Tt
is through such general laws as those of libel, slander, and trespass that this
coordination i perfecied.

There 15 2 demonstrable relavonship between personal and societal
rights. While the personal rights are, so v speak, an end in themselves, they
are also ancillary to the socictal rights. Without security of the person there
can be no free communication, since a person subject o arbiteary arrest and
withiowt the prospect of 2 faor sl will be reluctant w engage in free com
munication. But the additional ancillary character of the personal rights
must ot lead to the view that they are subject to the inherent limitations of
the societal nghis

This seems simple, but the two problems raised above—the conflict of
poditical power with juristic Freedom and the conflicn of two interess—
create difficulties that, if conceived solely as legal problems, seem really in-
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surmountable. The second problem is best illustrated by the Supreme Court
decision i Rovacs v, Coopec i whitch the court upheld a local ordinance
forbidding the use of sound trucks emitting "loud and raucows” noises,

Butitisthe first problem which is the really important one, Feiner v. New
York™ is a typical case, appearing in precisely the same form in every nation:
the citizen exercises his right to free speech, the audience protests, disorder
ensues, the police are called in, and they arvest the speaker for breach of the
peace or for disorderly conduct and thus restore order. A study of the deci-
sions of administrative or criminal coures in Germany and France will, as
o rule, show that these cowrts, like our Supreme Cowrt, uphold the disere-
tionary power of the police to ke such measures as they think fit w pre-
vent disorder. In Germiany, resistance by the speaker o such police acuon
would be punishable as “resistance o the state power,” while here the Su-
preme Court uphield the convicoon for breach of the peace, Thos free
speech is everywhere qualified by the proviso® that the agent of political
power may determine at his discretion whether he will protect free speech
or side with the power of the mob agains i,

Some constitutional lawyers and political scientists detect a decisive dif-
ference between the United States and continental Evrope in the different
consttutional formulae: the First Amendmentwith s statement "Congress
shall make no law , . abrdging the freedom,” as against the vpacal con-
nental formula, the nght of free opinion is guaranteed within the frame-
work of the laws

There is indeed a difference, and there secemes Litde doubt chat the Amer-
wan pattern 15 prefecable, Under our constututional provision freedom of
the press has developed remarkably better than under the numerous cont-
mental Evropean press liws, Bot the decisve difference muost be acteiboed
less o different formulae than v more sensitve attivudes toward civil liber-
ties, particulacly on the pare of the courts,

Bevond any shadow of a doubt the ealewlabe relation berween the rights
of the mmdividual and the power of the state s everywhiers governed by an
eacape clavse. In continental Evrope it is the so-called reservation of the
law; in the United States it is the “clear and present danger” formula,®

The clear and present danger west demonsirates the impossibiling of clar-
ifving the precise meaning of legal standards of conduct. David Riesman®®
gocs 80 far as 1w assert that the Schenck decision does not permit the court
to weigh the value of free speech against that of any governmental policy,
Thiz & probably an extreme interpretation b i does seem, in consider-
ing the range of decisions from Mear v. Minnesota,™ Board of Education v
Barnete,¥ Thomas v, Callins® o the Dennis case,™ that the test has been
watered down from “clear and present” to “clear and probable” danger, al-
Iowing the noncalculable element of political power w asert iself against
the calculable limitation upon that power. Thus power, or "necesity,” or
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“reason of state” cannot be effectively eliminated or restrained by constite.
riomal ™

Furthermore, not only do the objectively necessary or alleged require-
ments of political power intecfere with the rule of general luws, they may
even oocasion the total suspension of cvil liberties. The state of sicge, mar-
tial i, emergency powers—these merely indicate that reasons of state may
actually annihilate civil liberties altogether. Common o these institutions in
most countrics is the fact that the discretionary power of those who declare
an emergency canmd be challenged. It is they who determine whether an
ermergency exists and what messures are deemed necessary o cope with i

Civil rights [personal and societal} are to be distinguished from polidcal
rights, though they are closely related. Continental theory frequently dis-
tinguishes "human” and "civil” rights—the former, itis asserted, are inher-
et in thie nature of man as 2 free and equal being, engoyved by citizens,
denizens, and visitors: the latter are derived solely from the political struc-
ture of the state.

This is corvect if the verm "politcal structure” i propercly defined. IF i
simply says that a citizen has as many political rights as those wiclding polit-
wcal power are willing w greant, ivis meaningles, What is really meant is tha
the nature and extent of political rights are determined by the nature of the
prlitical system—thar is, Tw what the political svaem claims (o e,

Thus if & political system claims o be a democracy, specific rights must
be implemented. On the whole, there is agreement on the minimal basic
rights: equal franchizse and equal acces w all public offices, and equalio of
treatment in regard w ocoupations, professions, and callings

The rights of the stetus gctivas (a8 these political rights are sometimes
called) presuppose, as 1 have mentoned, the personal and societal rghts
There can be no formation of the national will on the basis of equal suffrage
without freedom of the person and withoot free communication, By defin-
tion, therefore, any abrogation of personal or societal rights necessarily in-
volves an imtervention with politcal vights—though oot vice vers.,

a0 far, quite traditional problems have been discussed—although it is
hoped that they have been discussed in a more systematic setting than usual,
The problems are wraditional becavse they revolve arownd the old formula
of citieen versus state, whitch s primarily thought of in s context of eraimimal
law. In this seming civil rights can be, or at least could be, more or less ef-
fectively protected. But in modern society three new problems arise that are
difficult or perhaps impossible o i iooe this theoretical mosdel: the effect
upon civil rights of farreaching changes in the socioeconomic structure;
the application of social sanctions against dissenters; and the atwempt o le-
gitimize positive demands upon the state by means of “civil rights.”

These questions indicate that the juristic notion of freedom covers only
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o element of freedom and cannot include all of political freedom. The
confrontation of citizen versus state 15 madequate for several reasons,

If political freedom were mere legal freedom, i0would be difficult oo jus-
tify democracy as that political svaem which maximizes freedom. A const-
tutional monarchy would do as well, and indeed there are continental his-
porians and politcal scienusts who wke precisely thies position and even
asserl s superiority over democracy. This view we believe wo be untenable—
bt this compels ws o define political freedom more concretely.

Furthermore, juristic freedom is static and conservative, while sociery
changes. The problem was well stated by Justice Jackson:

_Tlhe @msk of translating the majestic genemlities of the Bill of Righs, con
ceived as pant of the patern of liberal government in the eightesnth cenmry,
inin concrete restritinis on officials dealing with the problems of the twentieth
cenuury, is one w disoarb seli~confidence. These principles grew in soil which
ale produced a phubmophy that the mdnvidual was the center of sociey, that
his libeny was anainahle through mere absence of governmemal resiraines,
and that government should be contented with few controls amd only the
mildest supervision over man’s affairs. We must transplant these rights i a soil
i which the labser faire concept or principle of non-interference las with-
ered an least as to economic affairs, and social advancemenis are increasngly
sought through closer integration of society and strengthened governmental
contrelstl

Justice Jackson’s view, moreover, leads w these doubis: the formula lib-
£TLY VErsus government scems to comprehend two statements, that individ-
ual liberry increases with the decrease of governmental power [and vice
versal, and that liberty has but one enemy, government. Neither of these im-
Mications can be accepied. It is historically impossible w mainain thar gov-
ernmental interventionism of itself decreases the scope and cffectiveness of
the citizen's freedom, A mere superfcal acquaintance with history 15 quite
eniough to show that there is no logical connection between the two factors,
A less imterventionist Imperial Germany protecied freedom Far less effec-
tively than a far more interventionist Weimar Republic. England during the
les odal World War [ was not as sensitve o cvil cights a5 during thie miore
total World War IL In the United States, the Supreme Court decisions ex-
tendding the scope of civil rghts protection began o 1gg1. The historical
links between interventionism and civil rights are but litde investigated by
the historians and political seientses, The theoretical falsity of the statement
that liberty decreases with the increase of governmental intervention is ob-
vious sinee the term “imterventon” neither indicates s purposes noc the
interests against which intervention is direcied. The connection between
the two situations is a political-historical one, requiring analysis of each con-
crete situation, For it i3 undeniable thar a minimuam of intervention—rihe
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maintenance of “law and order®—is always indispensable to the presera-
tion of individual rights, 5o that the very existence of the siate & a precon-
dition for their exercise

This, in turm, 15 closely ved upwith the second miplicaoon of te formuols
liberty versus government, namely, that the state is the sole enemy of libery,
That this is fallacious reasoning should be obvious from the fact that privare
social power can be even more dangerous wo liberty than public power. The
intervention of the state with respect b priviate power positions may be vital
o secure libermy.

Thus the juristic notion of liberty is inadequate in the following respects:

i. The protection of libery through general baws does notake inte ac-
count the content of the laws The general law may be repressive in
content. A state may brotalize s penal sysem and, for instance,
threaten the death penalty for all petty crimes. Nothing in the theory
of juristic hiberty could posably prevent this, Even Roussesu, the fa-
patic believer n the generalioy of the law, was compelled o admic™
that the bw may create privileges although 1t most not geant them
to individual persons. Thus we cannot but repeat that the juristic no-
ton of hberty can guarantes only 2 sunimuom of Libecty, That min-
mum may mean much or very lindle, depending on fciors nonlegal
i character.

2. Even within the scope of the juristic concept of liberwy, escape clavses
like the clear and present danger formula permit political power to
prevail over individual rights, Thus Justice Frankfurter's statement in
the Dennes case that “civil Liberties deaw at best only limited strength
fromm legal guaraniees™ adequarely formulates our position.

Im short, the juristic notion of liberty, based upon the philosophic for-
mula that freedom is the absence of restraint, opposes freedom o necessity,
the o allegedly belonging o wwo different realms There & oo need here
to resume the age-old debate on the correlation between freedom and
necessity, but it seems necessary o restate the stages m the developmient
of what we call the cognitive concept of liberty in order to show its political
relevance,

THE COGNITIVE ELEMENT IN FREEDOM

Thie first step 15 w be found 1o Greek oateral philosophy culminatiog in
the philosophy of Epicurus. To him, as 1o Lucretivg, the "wereor then and
darkness of mind must be dispelled not by the rays of the sun and glitter
g shafts of day, b by the aspect and the law of nature.™™ Their problem
was to free men from the terror inspired by the superstitious belief that
matural phenomena are doe 1w the arbitrary inervention of the Gods—
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precizely the religiows superstition that Plae® desived tomainiain and even
strengthen in order wo keep the masses in hand. In opposition to this view
Epicwrus tanght thar external nature was governed by necessiny, thar is, by
immutable patural laws, Understanding of this necessity makes man free,
liberates him from the fear that the phenomena of exiernal natore sl
into the ignorant. “A man cannot dispel his fear about the most imporant
miatters if he does not know what s the oatore of the undverse but suspects
the truth of some mythical story. 5o that without natural science iLis not pos-
sible wrattain our pleasures unalloved ™™ and sull more precisely, “necessiy
is an evil, but there is no necessity to live under the control of necessity.™?
Ever since Epicures the development of natural science has occupied a de-
cigive place in the growth of man’s freedom; not only does the understand-
g of external natere free man from fear, but, 25 agan indicaed b Epicuos
rus, it permits the wilization of natural proceses for the betterment of
mian s matecial life, This powerful Epicurean ceadition has contimuoed o our
dayin the philosophy of Hobbes, Spinoga, the French enlightenment, and
English utilitarianism.*

The second decisive step s the development of Spinoea’s pevehiology ¥
with its applicavon of the Epicurean prnciple w the understanding of
mian’s mind: a man who lives according o the diciates of reason alone i3 a
free man™ To be able o live according to reason man must understand his
mind; he must clasafy his passions, uonderstand them, and thereby subsdue
them. Only a slavish nature is ruled by passions. Freedom, to Spinoza, is
thus insight into necessity,

It is in this scicntific wraditon that Frewd stands His understanding of
the instinet of aggression and selfdestrocuon ™ and hos analvsis of thie meed
for identification as the emotional tie of one person with another™ contain
suggestions that have sofar hardly been utilized in political theory, The fun-
damental proposition that Freud shares with Kierkegaard™ is that our ex-
stence 5 shot through with ansiety, Both distinguish ansiety {“dread” m
the English wranslation) from fear; the latter vefers 1o "something definie,”
while anxiety is a state of existence produced by innocence and thus igno-
rance. Anxiewy, the operation of the aggressive instinet, and the need for
identification of the isolated human being are the psychological processes
that permit the todal anodhdlavon of freedom o wotalianansm,

Yet it is possible that neither the understanding of external nature por
the knowledge of the operation of the mind will enable vs w come w grips
with necessity. There is no pecessary correlation between freedom and an
atbvanced state of knowledge of external and merpal natore. The societal
arrangements may, indeed, be such that natural science and psvchology
may become handmaidens of oppression, What one calls the “miocal Iag”
cxpresses this possible developmental dichotomy.

A thurd step s necessarys the understanding of the historeal process, IF
we are to believe historians of history it is Giambattista Vico™ who first
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attempted 2 scientfic analyvas of the structure of politeal freedom in the
frame of an historical analvsiz. The subject of his theory of history is ung.
versal, not national, history, The historical process is no longer considered
a theological but a social one. History is the work of man™ within a cultural
setting, the setting, the wotality of material culture. History is the conflict be-
tween man, nature, and culiure, Since Vieo, the conception of hisiory as
universal history, and of the historical process as an intelligible develop-
ment, have become primary concerns in the analysis of the notion of free-
domne Similar ideas, but more mechanistic ones, have been developed by
Mootesquiew,™ whose conceprs of political structure are relaved o histors-
cal processes. Montesquicn was the first to develop the notion™ that the
actor in the historical process may by his acts produce consequences that he
intended o avoid. It is he who insisted on the interdependence of all social
phienomens, rejecting attempts to solate specific features of o social stroc
ture and attribute specific consequences 1o them.

From Vico and Montesquiew the road goes 1o Hegel and Mars, Both ac-
cepied the Epicurcan-Spinogist formula that freedom is insight into neces-
sity: ooe who understands what happens, and why it happens, 15 thereby
Free ™

The cognitve formuls, however, 15 wrong of it s concewed as obedience
po an abstract and fatalistic law of history, The historical process includes
man’s aspiration o secure more effective control of his envirooment, so that
historical insight is critical and programmatic. The real function of the cog-
nibve element 5 e expose the possibalities for cealizing the human poten-
tialities latent in different social situations, On the one hand it prevents us
from repeating empty time-honored formulae. What is progressve woday
and conducive 1o freedom may be false tomormow and a hindrance oo free-
dom, On the other hand it cocbs utopian radicalisme Since what man can
achieve is bound o the sage of social development, the realization of free-
clomm 15 oot at thie disposal of man's free will,

The fate of two key conceprs of political theory, sovereigney and propeny,
will demonstrate the significance of the cognitve element of freedom.,

Today it is fashionable w defame the concept of sovercignoy. Hobbes, in
particular, has never been popular in Anglo-American countries, and Bodin,
the creator of the word “sovereigno,” has been interpreed 1o be a mild lib-
eral. Some hold sovereignty responsible for all the ills of our present age.
Mationalism, imperialism, even talitarianism are deemed o be direct de-
scendants of sovereignty, with Marcsilivg of Padus, Bodin, Calvin, Luther,
Hobbaes, amd, of course, Hegel, the eriminals We do not want w rase the
problem of how fara theory—even the most brilliant one—can be held re-
sponsible For political developments, but will assame here that this is possi-
ble. It is clear that this view follows directly from the equation of freedom
with juristic freedom, that is, absence of restraint. Sovereignny of the state
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mieans, olwiously, that the monopoly of coercion rests with an instoucion
separate from society, yet connected with it called the state, The progres-
sive historical function of sovergignmy has never been doulied, even if there
is dispute as to the limits of the state’s coercive powers. In a period of
fewdal rule, of exploitation of peasants and cities by fewdal lords, of com-
peting jurisdictions of monarch, vassals, guilds, and corporations, of secu-
lar and temporal powers, there arose one central power: the monarchy, It
destroyed the autonomics, created (or attempted to create) one adminis-
tration, one legal sysiem, and transformed privileges inwo an equalicy of
dluties, of not of rights, How could owr modern commercial and imdostrial
society have arisen without this sovercignoy which created large economic
areas and integrated them legallv and admamsteatvelvr Iewas precisely mied

dle class political theorisis—Bodin, Spinog, Pufendorf, Hobbes—who in-
sisted oo the powers of the monarch against the privileges and sutonomies
of estates, corporations, guilds, and churches, One may well interpret the
French revolution of 1550 not 25 8 reaction o the monacch’s miswse of his
absolute powers, but rather w his filure wowse them. The theories of the
Marquis d"Argenson, of the Abbé Dubas, of the Physiocrats, and partic-
ularly of Eovsseauw are indeed atempls o reconstiooie the uoniry and effi-
ciency of the central power in the state, be it monarchical or democratic, so
that the freedom of the nation can be effectively realized.

The rise of the liberal theories (such as Locke's) is understandable and
s meaning ondy if the monopoly of the state's coercve powers s oo longer
challenged, so that restraints wpon sovereigney will no longer Lead e s dis-
mtegratnon, [ have elsewhere staced the problem of modern polivcal theory
in these terms:

The problem of political philosophy, and s dilemma, is the reconciliation of
freedom and coercion, With the emergence of a mooney econmmy we en-
counter the modern stace as the insivation which claims the monopoaly of co-
ercive power o order o provide a secure basis upon which trade and com-
meToe may flourish and the civizens may enjoy the benefit of their labor, But
by creating this insutution, by acknowledging 18 sovereign power, the citbeen
created an instrument that could and frequenity did deprive him of prorec-
vion and of the boon of his work, Consequently, while jusdfving the sovereign
power of the state, he soughn an the same tme w justifv imis opon the ooer-
cave power. The history of modern pobitical thought since Machiavelli is the
hixlnr:r of this atiempi 1o j1:|s|:if:.' ri.g'hl e mi.ghl:, w end prer, There 15 no

pelitical theory which does not do boch chings. ™

In international relations, the concept of state sovereignty fulfilled simi-
lar funciions® By anributing sovereigoy 1o the state, formal equality is at-
tributed o all states and a rational principle is thus introduced into an an-
archic state system. As a polemical nodion, state sovereignry in international
politics rejects the sovereign claims of races and classes over citizens of



214 FRANEL L. MELMAMNN

other states, thus limiting the state's power to people residing in a specific
territory, The noton of state sovereigoty is thus bascally anomiperabst, The
equalizing and limiting functions of this docrine appear most srikingly
when contrasted wath the MNavonal Sceialists’ cacial impenabsm (which
rejected state sovercignty for racial supremacy) and with the docirine of
the sovercigney of the international proletariat, represented by the Third
International,

Thus sovereignty in the modern period, though it formally appeared
a3 the negation of the juristic concept of freedom, was o realiy s very
presupposition, !

Chuite identical problems arise in connection with the propercy con-
cept—a concept fundamental in every political theory, There is an almost
universal agreement in political theory on the supreme significance of pri-
vate property. But why is private property often raised to the rank of a nat-
ural right? Why shouwld it be treaed with such reverence, even in the work
of the carly Mars: ®

It meems clear than it s conceived, throughout the ostory of socal and
political thought, as an instrument for the realization of the good (or at
least the renable) life. This is clearly Arvistole’s position,™ which is carried
on in the whole medieval tradition® 1t is equally the position of the more
molern political thinkers—of Bodin, Spincea, Hobbes, Kant, and Hegel—
whether they believe propeny o be a natural right or a grant by positve Law,
The mstrumentalist character of property 15 probably thee strongest link
among these varied political theories. The connection of property and lik-
erty 15, of course, most candidly stated in Locke's theory, where Liberty ap-
pears as inherent in the overall concept of propery. But property is defined
as lahor-property, and possessory theories of property are thus rejected, the
legitimation of property resting in the ransformation of external nature,
particularly land, by the creative activity of man. IUis precisely the labor the-
ory of property that demonsirates i instrumentalist role and it is here a
matter of indifference that Locke drew no consequences from his own the-
ory, which he merely intended as a legivimation of capitalise property. B
the recognition of the instrumentalist nature of property in regard to lib-
erty makes itobwviowsly necessary o redefine the social function of propery
in cach historical stage, and thus o distinguish clearly between various types
of propery and of property ownes 5 IF property is o seove Freedom, aod if
freedom pertains o man onoly, then corporate propeny, while itmay or may
mot be necessary socially, cannot claam v be o avl aghe of the sume cank as
freedom and religion and communications. Similarly, the substrata of the
property right—=land, consumption goods, producton goods—may require
different rreatment.

Most of the Continental cvl righes catalogs thus make 2 clear distinetion
between property and other civil rights, the protection of the later being
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far more stringent than that of the former*® One very simple consideration
will make clear the instrumentalist role of properiy: all constiiutions permit
the condemnation of private property with adequate compensation. Yet no
civilized constitution could possibly permit the stace v do away with a per-
son’s life or liberty for public purposes even with more than adequate com-
pensation. The value of political freedom i3 absolute; that of propeny is
merely relative 1o it Thus the tasks of a political theory concerned with
man's freedom are o analvee whether propecty fulfills s function as an ef-
fcient instrument of freedom and o discover what instiootional changes
Are necessary o magimiize ks offecuveness 5

To sum up: Insight inwo the operation of external nature permits man o
miaster nature, Our enlarged koowledge of man’s psvche peroots us o oun
derstand the psychological processes activating the anxiery thar deprives
him of freedom and tends 1o make him a slave o anthoritarian and totali-
tarian leaders. Owe understanding of the historical situaton permits vs
tex acljust cur insttutional framework w the mereased knowledge of matore
ard of man.

THE VOLITIONAL ELEMENT IN FREEDMM

Thie above formulk indicates, however, thiat neither the jursoe noe thie cog-
pitive element of freedom is really exhaustive. Law limits political power;
knowledge shows us the way e freedon; bot man can actually atain free-
dom only through his own offorts, Neither God nor history grants freedom
o hime Inthos imsighe rests thie theoretcal formulaoon of democracy as that
poditical syarem that permits the maximization of political freedom. The vo-
litional or activist element is as indispensable 1o the constitution of political
freedom as are the juristic and cognitve elements, We bave said before that
if political and juristic freedom are equated no case can be made for de-
mocracy s that political svavem where, supposedly, political freedom is best
preserved and that the consttutional monarchy might then be as good an
imsritution—if not beter,

Despice Arstole’s dislike of democracy, some Kind of active participation
in polites 15w him the precoodioon for cioeenshap, This mooimoem he de
fines as a share in “the deliberative and judicial functions.™ The freedom
created by the Pofie®™ can thus be atained solely through active participa-
tion in its politics—even if, for reasons of expediency, Plato and Aristotle
deny full parvcipaton w the masses, In our teems, some kind of wdenofics-
tion through action is necessary ww prevent the todal politcal alienation of
the citizen,

This assumes, of course, a value judgment, namely the undesicabiliny
of political alienation, This is by no means shared in the history of polio-
cal thought. The Epicurean school (Epicurus, Lucretivg, Hobbes and many
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others) ook the opposite point of view: the undesirabilicy of politcal par-
tieipation, theceby frankly admictiog thae political power, whatever its origin
amd form, is and will always remain a force hostile or alien 1o man, who
should find his satisfaction not ina poliveal svstem—which provides merely
the cuter frame of order—but rather outside it Political Epicurcanism may
indeed be o necessaoy attitwde inperiods where two evil principles compete,
amd a thivd principle has oo prospect of aserting wsell™ The bewe polifioe
may indeed then withdraw and cultivate his garden or his mind. As a rule,
however, Epicurean attindes will probabdy be expressions of either cow-
ardice or indifference, plaving divecty into the hands of those bent on ap
propriating political power for their own ends, Whether or not one believes
prlitical power 15 alien o man, i determines his Life @ an ever increasing
extent; thus the need for participation in its formation is imperative even
for those who prefer the cultivation of individual contemplation.®

To stvess merely the volitional aspect of freedom creares as dangerons a
sibuation as does exclusive concentration on the Jurstc or the cognitive as
pect. To define political freedom simply as individual will implies the nega-
tion of the ohligations that we have woward our fellow man: ocne cannot as-
sert one's will at the expense of another, nor attain one's own perfection by
destroving anothers The protection of minocites and of dissenting opin-
iong i ruled oot if the activist element alone i3 deemed the equivalent of
freedom. The juristic notion, therefore, cannot be dispensed with,

If we stress the supremacy of political action regardles of the historical
situation within which the will must be realized, we amve at a utopian
putschism—the view that man can, in cach historical stage, or rather re-
gardless of the historical stage, realize his full freedom through his action,
Bakunin, very stronglv influenced by Fichie's philosophy,®™ espoused revo-
lutionary action for its own smke, while Mussolini preached the virtue of a
“hieroic fe” i contrast to the sordidness of bourgess security,

Yet the clement of political action by the individual is as indispensable
as are the other two. Man can realize his political freedom only theough
his own action, b determining the aim and methods of political power.
A monarch or a dictaoe may give him Freedom—bu he can as easily ake
it away. History mav present magnificenr opportunities for Freedom, Tan
they may be missed if one does oot act or Fails woacr adequately,

Thus the democratic political system is the only one which institutional-
izes the activist element of political freedom; it instinuionalizes man's op-
poriunity o realize his freedom and overcome the alienation of political
power, All three elements of the noton of pelitical freedom are given a
chance in the democratic system. The rule of law (expressed o civil righes)
prevents the destroction of minorites and the oppression of dissenting
opinion; the mechanism of change (inherent in the democratic system) al-
Ievivs the political svstem e keep poce with the istoreal process; the need
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for selbreliance of the citizen gives the best insurance againgt his domina-
tion by anxiety. Political action obviously involves the possibility of a choice
berween approximately equal alternatives. Only with such aliernatives can
the choice—and hence the action—be free. It is this which, in wrn, con-
stitines the conpecting link bevween the volitional and juristic aspecis of
freedom. The citizen can choose between alternatives only if he can choose
Freelv; that is, only if his personal and socieal righes are provected.

The stability of the democratic svstem thus depends upon these three
elements: the effective operation of the rule of law, the fexibiliny of s
political machinery 1o cope with new problems, and the education of its
cltzens

THE PRESENT CRISIS [N POLITICAL FREEDOM

Allthree elements of political freedom are equally important and therefore
none can be dispensed with, All three are in danger.

That none of them exists in totalitarian societies needs no comment
here, In totalitarian states the individual-state relationship is reversed, There
is no longer a presumption in favor of right and against coercion; rather
there is a discretionary authorization of the agencies of the state to act as
they see fit. Increased knowledge of man and nature is not used for the ber
terment of man’s fae; cather, it assiss in che manipulation of oppression.
The active participation of the citizen in the formation of the national will
ig & sham. The basic elements of the structure of toralitarianism are sowell
known that nothing need be added here. Far more difficult, however, is the
analvais of our svatem of democracy.

In the present period our attention is focused on the juristic element of
freedom—on the operation of the mile of law, particulardy as it relates o
personal freedom.

We have drawn attention (o the face that in the modern period the radi-
tional sanctions of the criminal law are supplemented by sociocconomic
poes which may uodermiine the teadivional guarantees, The problem ap-
pears in the so-called Lovalty Program and the Taft-Hartley Acc®

In the Loyvalty Program® vwe problems natorally acise; the dismissal of
civil servants suspected of dislovalty, and the refusal o appoint suspects.
Thiere can be oo doubd, of course, that a government has the right, indeed
the duty, 1o dismiss disloval employees. The major problem is how far the
rights of the emploves are w be provected, that s, how lovaley 15w be de-
fined and what procedures are 1o be adopted. Since no criminal charge is
ivedved, 1t may be correct o sav that the protective clavses o the Sixth
Amendment do not apply; the dismissed emplovee does oo, therefore,
enjoy the guarantee of a fair trial, so that *without a trial by jury, without
evidence, and withow even being allowed o confront [his] accusers or o
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know their identity, a citizen of the United States” may be “found disloyal w
the government of the Unived Stares. ™ This may well be law; one can argue
that no “civil right” is involved and that the discretion of the executive agen-
cies cannot be questioned. Itmay also be legally true that nobody has a right
to @ specific government position and that, therefore, executive discretion
i thie exercise of the government's hiring power cannot be challenged, Yet
one of the political principles upon which democracy rests is that of equal
aceess o all public offices, No doubt this principle permits the government
to exclude disloval persons from employment. But there remains the prob-
lem of provecting the rights of applcants against acbiteacy action,

Similarly, it may also be legally accurate—as the Supreme Court main-
tains*t—that trade unions that are private associations should have no ag-
cess o the Mational Labor Belations Board if their officers fail o file the
noncommunist affidavit required by the Labor-Management Relations Act
of 19477

Yer our analyss of the relation between the theee wvpes of civil righits—
personal, socictal, and political—attempied o show that even the justified
denial of societal and polittcal rights need oot aod showld mot lead a0 re-
straint upon personal rights, which are not (or should not be) bound 1o
changes in the economic, social, or political structure, The requircment of
a Fair trial is the indispensable minimum of civil liberties.

That minimum is now increasingly denied by sociocconomic sanctions
which are probably ool unconstitutional. From this it seems (o follow that
the juristic conception of liberty can no longer adequately perform its func-
tion. A Pew vears ago one could indeed regard a3 adequate the clasical in-
terpretation of the personal rights as protecting the physical integrity of the
imelividual from arbatracy acuon by the state, This s no longer possible
today, Governmental sanctions against economic status are now of infinitely
greater importance. The size of government employment has grown (re-
mendouwsly, and if we add the private industrics working for the govern-
ment=—where similar rules seem o apply—we must conclude that in many
cases the application of economic sanctions means a sentence of cconomic
death inflicted withowt o hearing,

FPerhaps worse than the possibility of an economic death penalty are the
peychodogcal-social consequences of governmental action, Social ostracism
may well be the result of fring—or refusing (o hire—a person becavse of
suspected dislovalty, In g period of growing political conformism the stigma
attached to these governmental actions may transform the citizen and his
family into outlaws, proscribed by his neighbors, shunned even by his
friends,

It seems clear, therefore, that the aditional notion of pristic freedom
can oo longer cope with the new phenomena. Juristic Freedom, indispens-

FHE COyNCEFTD OF FOVLTTTUAL FREEIMIN 2%

ahle though it is, guarantees merely a minimum. And this minimum, once
covering a broad aspect of our freedom, although pechaps for a2 relaovely
small sratum of the people, s steadily shrinking,

Similar difficulties exist in the operation of such socieml civil righes as
the right of communication. The Supreme Court’s decision in Kovacs v
Coopen® the loudspeaker truck case, illustrates the problem, Justice Black,
in his dissenting opinion, considered the loudspeaker van as the communi-
cation medium of the little man, permitting him to compete with highly
organized and concentrated media of communication. But even assuming
that Justice Black's view had prevailed and the local ordinance had been
viodded, the free and equal vse of societal rights would still not have been
pssible, The economic imbalance canood thus be restored. The proldem
appears invarious forms and hbas given rise to the formulation of a new vpe
of civil might, the so-called “social vighes™ designed by varioos means—such
as intervention of the state in behalf of the economically weak, as in various
bypres of soctal security legislaton, or recognition of mass organizations by
the state, as in labor legislation—to restore & balance of social forces jeop-
ardized either by the concentraton of power on the one side or by awak-
ening of political and social consciousness on the other. It s extremely
doubtful whether it is wise vo designate as civil rights positive demands upon
the state—whether for soctal security, trade union recognition, o even
Manning. These and similar demands upon the state have their legitima-
tiom in thedr social wiiliey, which must be concretely demonstrated, Personal,
societal, and political rights, by contrast, constitute the very cssence of a
democratie political system and need no demonstration as o their social
uschulness. But the psychological attraction of natural right docirines, with
their presentation of specific interests as natural ones, is such that the cate-
gory "social rights” will probably soon And general acceplance. Whatever
language we choose, however, the fact is that the exercise of civil {and po-
livical) rights requires a Fair degree of equality in the control of and acces
to the media of communication.

These problems may ool appear so depressing iF one congiders political
power nod as an alien power (as expressed in the formula citizen versus
state) bar ag one's own—ithat & if the volitional or activist element of free-
doam 15 recognized a5 being of equal mportance with the o others, This
may e expresed in the formula: oo Freedom without political activiry. Yet
it is clear—and this is the eternal contribution of individualist political
thought—that oo matter what the form of government, political power will
always be to some degree alienated. The theories of Flato and Rousseau
are thus wiopias Postulating complete identity between the citizen and the
political system, they fail 1o take into account the fact that the conditions
under which such identification can be achieved have never been realized
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in history. The two alicrnatives—ithe wisdom of Flaio's philosopher-king,
and the complete social and moral homogeneny of the Rousseawist soci-
ciy—are but dreams, though they be potent ones. The most exalted ruler is
subgect o passions; every society 15 charged with antagonisms, Even the
most democratic svstem necds safeguards against the abuse of power. Yet
in its tendency to minimize the alienation of political power democracy
makes possible a fair balance hetween the interests of the individual and the
repisot o Wal,

But there is equally no doubt that today the citizen's alienation from
democrate political power 15 increasing—in Evrope at tremendous speed,
more slowly, but still discernibly, in the United States. Psychologically, this
fact 15 wsually designated as apathy, The tecm s wseful of one does not forget
that three states of mind may thus be designated: the literal meaning, the
“Tedon’tcare” attitudde; the Epicucean approsch, which helds thae pelitical
life is pot the area in which man can or should atempt w realize his po-
ventialites; and the wotal repecton of the polioeal system withowt 2 chance
of effectively articulating an alterpative. In varying degrees all three ovpes of
apathy play into the hands of demagogoes, and all may lead o caesarsm,

The last wpe, the most dangerous, is the result of the malfunctioning of
the democratic state. 1ts symptoms and causes have often been analyzed: the
growing complexity of government, the growth of burcaucracies in public
and private life, the concentration of privace social power, the hardening of
political parties into machines that, because of the high cost of politics, tend
to exclude newcomers from the political market.

These difficulties are enhanced by many of the remedies proposed.
There is the assertion that democracy is "mass-participation in politics™ and
that the structure of a svstem of political representation makes a sham of
participation. Some propose "occupational represcnlation,” a coTporate
svarem as a substituwee for political democracy. Bu it need not be demaon-
strated here that corporate representation theories are mere fig leaves for
dictatorships.

Orhers, more modest, want to transform “political” democracy into true
“economic” democracy, or al least v dntroduce "democratic principles” into
the organization of the cconomy and the executive power. They overlook
thie fact that the theory of democracy 15 valid only for the organization of the
state and its perritorial subdivisions, never for any specific function. There
15 but one democracy, pobitical demoeracy™ where alone the principles of
oquality can operate. Plans for "economic democracy™ or the German trade
woaon demand for “coadetermimation” i the economy may be wseful, but
they cannot be legitimized as democratic

Sull pthiers, faghtened by the growth of government buregveraces, de-
sire i democratize the admimstracon, This s clearly desirable of o “de
MACrAtEe” means—as in post-1g1 8 Germany—to eliminate undemocrate
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and antidemocratic elements from the bureaveracies, If it means, however,
e reform the executive branch of the government by destroyving the hier-
archic prnciple oc by leting “interest groups” participace in che making of
administrative decisions, then such reforms not only have nothing w do with
dlemecracy but may even create new thireaes woin, The democraoe prionciples
of equality cannot operate in a burcaucratic structure, where the weight of
A clerk mivst necessanly be less than that of an execotve, and where re
sponsibility has meaning only as that of an inferior 1o a superior. Demands
for equality in bureaverscies and for responsibaliny downward within thie
bureaucratic structures tend to destroy an orderly administration.

Sl more fateful is the second alternavve: cthe partcapation of interested
groups in the making of adminisirative decisions—what the Germans call
functional, a5 against weeritonal, selfgovernment, Labor admimstration s
thus defined as democratic if the interested employer and labor groups
have a voice in the decisiocn-making process, so that the state, represented
by a civil servant, appears as a kind of honest broker between opposing
interest groups This is a fairly widespread pattern of administration in
Europe—hut a dangerous one. '™ The danger wo democracy of these and
similar devices lies in the following.

The agreement of opposing interest groups on specific problems does
ot by the mere fact of their compromise necessarily coincide with the na-
timal interest, If such agreements are ceached 1o fGelds where the governs
ment has oo jurisdiction, this is, indeed, the best method of decision mak-
g, for in such a case the government expresses by s haods-off policy the
view that national interests are not necessarily invelved. IF the government
has assumed jueisdicton, however, s reliance on agreement between in-
terest groups and it withdrawal into the role of broker between the inter-
ests may amount woa dietate of these interests over the nation, In this rec-
ognition lics the great contribution of Rowsseau: the wwlondd géndrale (the
mational interest) 15 oot necessanly the cesule of & mechamical addition of
particular wills. Indeed, such an addition may, if raised 1o a political status,
pervert the general interest of the community, IF, therefore, 2 naoon has de
cidled that a social activity needs governmental regulation, full responsibil-
ity shiculd rest upon the government (the executve branch) as the decisions
making body, and respoasibiliny showld no be shifved o interess groaps by
incorporating them inte the administrative machinery.

The incorporation of interest groups inte the adminisirative sysiem may
actually have the effect of weakening what some call mass participation but
what iz better designared as spontanecus responsiveness oo political deci-
sions. For when the interest groups become semipublic bodies, part and
parcel of the state machineg, their independence lost, spontaneous respon-
siveness to policy decisions is weakened, The social organization turns into
bureaveratic, semistate siructiures, incapable of acting as critics of the state.
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Thus the essence of the democratic political svstem does pot Lie in mass
participation in polivcal decisions, but in the making of pelincally respon-
sible decisions. The sole criterion of the democratic character of an admin-
tration les in the full pelittcal cesponsibaliny of the adminsteadve chivef,
not o special interesis, but o the clectorate a8 @ whole The model of a
democracy 15 not Rousseaus constroct of an iden vty of rulers amd roled, but
representation of an elecorate Tw responsible representatives. Representa-
Lo 15 it agency; the represenaiive 15 not an agent, acting on behalf of an-
other's righis and interests, e one who acs in his own cighe although in
another's (the national) interest. Political action in a democracy is the free
clection of representatives and the preservation of sponlancous respon-
siveness wo the decisions of the representatives, This, in wirn, requires that
social bodices such as political partics and trade unions remain free of the
stabe, open, and sulyect o rank and file pressore; and that the electorate, if
faced with serious problems, be capable of spontaneously organizing inself
for their solution.

These are simple considerations—hbut they seem o be largely forgomen.
Many of the suggested remedies against burcaucratic absolutism seem ac-
tually o strengthen antidemocratic endencies. In shorer, only within a spe-
cific context 15 the growth of governmental burcaucratic structure a threat
b elemocracy,

A further and deeper threat arses from the growing antagonism be-
tween the potentialives of our historical steatien and their actoal wolea-
tion. Technological progress (the conditio sine gua won of cultural progress)
15 wsed todday argely for armaments, Moo theear o the political svstem of
democracy can arise if the fruis of advancing technology are diverted from
normal wse fora relatively short pericd. But our istorical experience wends
o show that a long-range postponement of expeclations is possible only in
a wholly repressave system. It s difficolt w be exact in determining either
the tme span or the intensity of the conflict between the potential and the
actual, But the principle muost be cleacly seen; democrcy s not simiply a po-
livical syseem like any other; 18 essence consiss in the execution of large-
scale social changes maximizing the freedom of man.

Only in this way can democracy be integrated; ics integrating element
is a moral one, whether it be freedom or justice. This moral legitimation is
perhaps most eloquenty expressed in the Prometheus myth which Pro-
tagoras expounds to Socrates:

After a while the desire of self-preservation gathered them ino cites; o
when they were gathered together, having no an of government, they evil en-
tresied ome another and were again m process of dispersion and desiruction.
feud feared that the entme race would be extermimted, and a0 he sent
Hermes io them, hﬂnring reverence an<d j1:|.'|.1irr. o b the 1:|nr]=1'i|1.g |'|:ri|nr'i]'.|'|r.':
of cities and the bonds of fdendship and conciliation. Hermes asked Zeus how
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he should impart justice apd reverence among man: Should he diswibuie
them as the arts are dimrmibuted; that is sy, w a favored fewonly. . "Toall,”
said Zeus, *[ should ke them all vo have a share; for cities cannot exisz, if only
a few share in the virtues, ™0

But there is opposed to this a second integrating principle of a political
system: fear of an enemy. Fascist political thought''® asserts that the creation
of a national community i3 conditioned by the existence of an enemy whom
one must be willing w exterminate phivsically, Politics thes denotes not the
construction of a good society but the annihilation of an enemy. Anvihing—
religion, art, race, class antagonisms—may be or may become pelitcal,

If the concept "enemy”™ and "fear™ do constinwe the "energetic prioci-
ples™™ of politics, a democratic political system is impossible, whether the
fear is prodoced from within or from withoot Montesquien corvectly olb-
servisl that fear s what makes and sustains dictatorships, If freedom 1s ab-
sence of restrainis, the restraines o be removed wday are many; the psy-
chological restraint of fear ranks first,

Ivis the existence and manipulation of fear that transforms a people ino
a moh, The antidemocratic theories of de Maistre, Bonald, Donoso Cortes,
Spengler, and a host of others assers thar democracy must, by ins inner logic,
degenerate into mob rule. Such necessity 15 a myth, very often promoted by
those whowish o demonstrate the superioriey of dictatorship, But the trans-
formation from democracy inwo dictatorship scems o arise when the poli-
weal system discacds ws libecal element and attemipts o mmpose 2 creed upon
its members, ostracizing those who do not accept it This will be successful
if, i John Dewey's woreds, we atain the “stage of development m which a
wague and myiterious feeling of uncertain ereor seizes the populace, ™™
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2. See Max Weher, T Profestand Ethar and the Spavit of Capitelion, 2d ed,, trans,
Talcon Parsons (London, 1950}, po 7.

gi. See particularly Adam Smith, A Theory of Moral Sentimends, sih ed {781,
pL g, che g,

%1. Bee Roscoe Pound, The Spirit of the Common Laay {Boston, 1g21), p. 40

gz. The formula {according 1o Corwin, Cibevdy Agasest Cmwrromend, p. 15) was
i e h}'__]um:x Iiurringh::-n, The Oraama, r.r.|._|'n]1.n Toland {London, @ 74 Tl P 57,
who ascribes ivvo Ariswotle and Livey, Cioero uses much the same term.

44. According to Rudolf Gneisi the word Secidsdacs has been coined by Rob
ert von Mohl, D Geeotichis und Literatur der Staateaizenschafien (Erlangen, 18551,
P 206, O the difference between Germany and England see Burin, “The Rulbe of
Law in German Constvutional Thoughe: A Study in Comparative Jurisprudsnce,”
unpublished thesis i Columbia Universaw Libvary, 1g55.

34, F.]. Seahl, Rechis- wnd Staetleve, gd ed, (1E78), p. 157,

35 Robert von Mohl himself, however, did oot accept the Stahl formuks. To
him, the characier of a state s a Rechtsden B equally determined by the political and
social goals expressed in the legal system. Ha view did not find acceplance,

6. AV Dhcey, Mefradwcticn te the Stwdy of the La of the Crstitution, Bih ed, (Lon-
don, 1g15), p. 4oz

%7. Thus Jeremy Bentham demanded a code because i

would nor require schools for s explanation, would not require casaises o wnrave] is

subileries, lowould speak a langiage Camilar v evercylsody; each cne mighe consalb i

his need. . . . Commentaries, if written, should o be owed. . L I 2 judge or advocne

thinks he sees an error or emession, lec kim cerufy his opinson o the Legishoure.
“General View of Complete Code of Laws,” in his Works, ed Joho Bowring {Edim-
'hl.l:rg}L. |H.]3:|, vorl. % P 210 Whitt Beniham advocaited the French carried ol Sese
Framoois Geny, Matheds d Teteprdtalion of Sousees da Dol Prine Pasiif, 2d ed. (Paris,
:-e_;l.g:l, PP 77- H.]; and Mnlhﬂrg.. Cooodribmation & i Théorie Géndrole oe DRIl P74 The
French forbade the judges w anter pret bws and created, in 1500, the ri@e Bgsdari ]
a mandatory of the legulative power, w imterpret ambiguous provigion of bw {abol-
ished only 18zBE-1857). The "enlighiened despows™ Frederick [T of Frussia and [o-
seph Il of Awitria flatly forbade legal interpretations of bws; a Bavarian mstruction
of 1815, probably drafied under the influence of Faul Johann Anselm Feuerbach,
forbade officzals and private schobus the weiting of commentaries o the Bavarian
penal code, See Gustav Radbruch, Pasd fobans Awselse Feuerbach, st Juristasleben
(Vienna, 1954 ) p. Bs. Savigoy took the same line,

58, Bee Tabl Tadk of foha Selden, ed, Frederick Pollock {London, 10270 p. 435

0. See B Comm, vol. 1, p. Gz

40 See Immanuel Kanr, Phifosopivy of Lo, trans W, Hastie (Edinburgh, 1887,
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P 51, where equity is defined as a “dumb goddess who cannot daim a hearing of
right. Henee it Follews that a Court of Equity, for the decision of dispured questions
of right, would involve a contradiction.” ) .
41. Frederic Maitkand, Eguity: A Courie of Lectures, ed. A H. Chaylor and W. J.
Whiraker (Cambridge, 1ga8).
40, Gee v, Pritchard,  Swan, Ch, goz, 414, 36 Eng, Rep. Bigen, Gyg (1ELE]
4% But not only there. There s a second set of cirenmstances wl-!irh I do nor
discuss here: the problem of colliding interest of equal value te sociery (e, di-
vorce lawld, )
44 Thus, correctly, Corwin, Liberty Agninst Goaernsmi, p. b. )
45- Notquite happily, Professor Freund calls them “passive libertes.” See Faul
Freund, On Undasimiding the Supreme Coiert (Bospon, 10490, po 25
4b. U5 Const. Amend. IV
47, U5 Conse. Amend, [1, V1
48. US. Const. Amend. IV, .
40, See the statement on principles by Justice Cardoes, Palko v Connecicut,
soz LIS gig (1gg7).
=0, In light of this the Rabinowitz decision, covering u::rmmna11|F.1r=WhE= and
seizures, is very hard 1o take, United States v. Rablnowitz, 350 U.S. 56 (10500
51, 336 U5, 77 (1049).
sz g0 LS 515 {1g51L). .
g3 But for the United States, consider the more favorable decisions, Termini-
ellov. Chicage, 947 U5, 1 {1049, and Thomasv. Collins, 325 U.S. 516 {1945). and
the discussion 10 Zachariah Chabee, Frae Sperch in the Ureitad States {Cambridge, Mass,
1g41h pp. 4994355
R4 Schenck v United States, 240 LS a4 (gLl .
55. See Riesman, “Civil Liberties in Period of Transition,” Pubdic Palisy g (10920
55 59
s, aBg ULE. Ggy (10951}
57. 31g U5 Gay (1945
g8, 335 UE 516 (10450
5. Dennis v. United States, 341 U5 gog (1951 ). i
B0, In Germany the famous Articles 10 and 17 of the Prussian General Code
{ Allemetnes Lasidrechs) gave almost complete disce etionary power to the [Jﬂhltt';-'ﬂ_"'l-"
the institution ef “protective custody” rested on this provision. Legally the stuation
is simikar in all countries. The differences between the varions countries are thus
caused by different attitedes of the cournts and of the lawmakers, and not by the
formulanons.

G1. Board of Education v, Barnette, 310 U5 G2y, G3g-Gg0 (1045

Gz, See Rouseay, Contrad Soefal, bk, 2, ch. G,

fig. Dennisv. United States, 341 US. 404, 555 (10510,

6. Lucretius, O the Nature of Things, trans. H. A [, Munroe [London, tgigh
bk 1, 6

G5 Plato, Republic, trans. F M. Cornford {London, 10456, ch. 4. _

G, Epicurus, Bpicurus, The Extant Rewaiis, ed. Cyril Bailey (Crcford, agafl,

P 97
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67. Epicurus, Epewras, The Extant Bemgins, p. 107

GH. Om the inellecwal history of Epicureanism, see M. Guyan, Lae Mol o Ej-
cure ot sex Rafports moee les Doctrines Cordempormive, S ed. (Pars, (886).

6. See Davad Bidney, The Prychalogy and Ethics of Spinma: A Study i the History
aied Logrie af fdews {London, 140, p 5732,

7o, Seg Benedicous de Spinoza, Eibics, bk, 5, prop. 20 (1677).

7. See Sigmund Freud, Ciaileation ovd fis Discoptents, rand. Jean Riviere [Log-

don, g0,

74, Sere Ei.-_q‘mund Freud, f.:'l"".'l'-lullf:' JJ.\‘_KJ'IEﬂm e the Am&lﬂ 5!'|"r.ll|§ Egn-_ itirans J'amu
Srrachey (London, 1g48).

75 See Soren Kierkegaard, The Concep of Drond, trans, Walter Lowrie | Prineston,
1ad4h pp. 3 7-38: Sigmund Freud, Mewming, Sym o, und Argst (1026)

4. See Giambanista Vicn, The New Scienee o Gimmbadtista Vico, wand. Thomas
Biergin and Max Fisch ([thaca, 1045

75. Vieo, Ve New Science, bk, 1, nos, 152-145, pp. 50657,

7h. See Neumann, “Montesquien,” pp. ooy

77 .J|.]||.'II'I'|I.E"|'.I, of course, Si. .hl.g'lm'inr hael o samiilier notion.

78. For the most recent philosophical discussion of the marxist conception, see
Gusay Wetter, Per Pintekriseie Materialisnius, seine Ceschioide wnd sein Syitean i dev Sour
Jetumion (Vienna, 1055), pp 40%-406

T Ses Neumanmn, “Mnn::m]uiru:_' PP EXXI-XEXIL

Ho, O this see my Bebemath: The Sreuctune aaid Praciies of Nateenal Secialion | New
York: Harper & Roaw, 1gu4].

B1. Whether state sovereignty in domestic and nternational polities fulfills or
can fulfill oday the same functon & of no concern in this sudy

Bz, Especially in Marx, "Okonomisch-Philosophische Manuskrpae” {18440 and
“INe heilige Familie™ in We-Eogels Coamiausgebe, Ete Altsilung (1932, vol 5,

Bg. See Aristotle, Oeoomowova, trand. Foster (1920}, L5458 Avsotle, FPolitcs of
Arimndls, trans. Ernest Barker (Oxford, 19461, 12550 and passim

By Faor a good survey see Bede Jarvew, Sociad Thevras of the Misddls Apes, 1200-
1so0 (Bosion, 1926, ppo122-140.

Ag. Thevery good survey, Richard Schlamer, Prisats Property The Hictory of aa falsg
(London, 1951}, unfortunately fails in this An interesting theory, link: known and
appreciated in the Anglo-American workd, 18 that by the lawe Avsirian President Karl
Renmner, first |'|'||.hlixhr.«r] i gl anel transhiied as The Mostiution n:,l'Pl'l'?.w.m Lo ard
Theer Social Fuaetions, rans 00 Kahn-Freund {Londoen, 1g90).

B, This was also Chief Justice Stone's position. See United States v Carolene
Products o, gog US vgg, 152 oag (1g38); see also Schoeider v, Suae, gof L&
147, 100 (1gan). Against this see particularly Justice Frankfurter in Board of Edu-
cation v Bammere, g1 ULS. Gayg, 696 (1045) (dissenting opinion).

By leis imposible w define within the syitem of democracy specific institutions
which are porentally superior 1w other instmwtons, notwithsianding the old radi-
vion that within the democratie system certabn insttutional arvangements make for
the bener provection of freedom: the docirines of mixed government, of separation
of powers, and of federalism.

Ax o maxed gnw:rnmr.m,:'\.:ri:::x'lr as well s I’n::n]:r"l'.\|i1:|.'|.,I both advncates of the doc-
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irine, never undersiood by ita mere constinunional arrangement, that i, the mixing
of monarchic, aristocranc, and demaocrane elemenis. They correlaved the consti-
tional distribuion of power with the dsiribunon of secial power. Both had specific
sociitl goals in miancd.

Montesquisu's docirine of separaie powers i equally correlated o the disribo-
tion of socral power, Moveover, if we look into political realiy we cannot discern &
coherent patiern, The English system of parliameniary demacrecy, which knows nao
doctrine of separate powers (except for the uocontested and unconiestable doe-
irine 1:|F_'i1:||:liri:-|.l S pATILLETIESS and incde prn:l:nrr.:l maximizes pl:.l'ililr:ll freedom; the
continental parliamentary democractes have Ealed o thas task; while the United
States, with her presidenial democracy, has maximized freedom—at least o the
past. As Bentham recognized in the Montesquibew critigue, the division of sace func-
tons ioko legihlauve, executive, and pudicial and the allocation w three separate
cormstitutional organs can protect freedom only if different social groups control
the three agencies, the division losing s protective value of the three agencies are
covvt o] becd h:.' the same social EToup. See Neumann, “Mq:nlr.n]uiﬂ-:u."

There expsas bitde corvelation bevween political freedom and federalism. Mos-
tesquibew, probably Tollowing Flaw's concepuion that the size of the Polis s dever-
muned by the reach of the Herald's voice, believed that democracies could fuse-
vion only in small territories. See Montesquien, Considerations on the Cewss of dhe
Grandeur ard Decadence of the Remaps, trans Jehun Baker (Mew York, 1832); and Neu-
mann, “Montesquien,” poxliv. Butsinoe they may be threatened by external danger,
confederation can give them external sirengih without peopardizng the mternal
sirengih derived from their smallness. Montesquiew, The Spirit of the Lazs (1745),
bk. g, sec. 2. Jefferson followed this reasoning, adding tobe hus view that an agranan
sociery is the most stable substratom of democracy, See Thomas [efferson, Commen-
e ook, ed. Gilbert Chinard | Baluimore, 1gai); bur see Alfred Griswaold, Feveig
and Dymociagy (Mew Haven, 1048), None of thess propositions haolds wp w a crincal
amalymiz There 8 no discernible relation bevseen the size of a terrivory and politeal
libery, and none berween federalism and democracy. England and France are cen-
wralistic democrackes; the United Stares a federabis democracy; Impenal Germany
anc maAnYy Latin American r:]'.n:lhlirs have or have had a federalism that served 1o
strengthen authoriarkn trends,

Such theories are rxpr:miw ofwhat | call constitunaonl feishism, the attrbution
of political functions 1 isolated constoutional arangements which have meaning
only in a total cultural, and particularly social, seeting, I shorn, the socioculteral
bases of a symem of political freedorm are far more impostant than the specific con-
stitutional manifestaiions. This is today quite imporiant because the warious oc
cupation powers in the Far East and Europe have tended w impose their specific
poditical institutions upon the occupied countres because they atnbute w bare
constitutional arrangements polivical effecis which they could not possibly exen

Ihe value of political democracy as a system preserving the rule of bw, mking
account of the increase of knowledge, and ranonally changing sociery w keep up
with knnh‘]::lgr, i% o gy bae rh'.l.l'lrngn:l; bart within Ihr.'::.'!.'lr.m T s|'|r-r.i+'.|r sttt s
are, per se, maore effective than others,

HE, Arisodle, Polivics, 12815
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B, [ ake ithat the freedom of the Polic g, simultaneously, that of her cingens,
See on this Michael Foster, The Politival Phiforsphier of Plato aond Hegel (Oodford, 1958),
qo. Ses Max Radin's delighaful stody, Efdcwras My Master (Chapel Hill, 19490,

3. The extent to which the volitsonal element is based on the corresponding
philesophical wends (culminang in Fichie's philosophy) need nos be discussed
here.

g2. See Edward Carr, Machaf Sakunin | London, 19471, particularly pp gi-gz,

44, This brief discussion does not intend o analyze the legality of the measure
bue merely w hine ar their polivcal relevance.

a4- See Execurive Order gBss, March 2i, 1947, Fed. Reg. 1955 {1g47).

a5. Bailey v Richardson, 182 K oad g6, 66 (DC Cie 1050} (Edgerton, |.
clissensting ).

ab, American Communications Association v Dowds, aan LS, a8z {10500,

7. See Gy St 146 (19470, 20 US.C, sec. iggih) (Supp. 1g52).

g, 556 LS 79 (1o4a).

0. See also Robert Maclver, The Wb of Gevsrnaens (Mew York, 10470

ioo. On the dangers in Germany between 1gig and 1959 see my Sehemath,
PR sy 15

perd. Platn, “FProtagoras” in Déadogues, trans, Benjamin Jowen (New York, 1871,
p g2z,

v, See Carl Schmirt, Ser Hegnfll der Poittsschen, 2d ed. (Munich, igz2].

1434, Bgap jr.EFq-:mm. fiumr:;l‘rﬂm-. Hoak, P- 2540

1wy, Johe Deswey, Characters and Evends [Mew York, 1g2g), p. B1g.

EIGHT

Labor Law in Modern Society'

Frane L. Neumann

Ax I begin my discussion of labor B in modern seciery, Tam gquite clear tha
I cannot say anyihing particularly novel. Mo counoy contributed as much wo
the development and study of labor law as Germany during the perod of
the Weimar Republic. Mo organization promoted labor law and s inellec-
tual cultivation as decisively as the Weimar labor unions, When we criticize
the Weimar Republic—and this we do Ffar too rarelv—we can exclude Tahor
law and social policy from the scope of that self-critique. Both fields do
homnoe o Weimar and the Weimar lalsor movement. The flaw of Weimar
democracy lay not in its considerable achiovements in these areas, but rather
in the discrepancy beoween the overall poliveal weakness of the workers’
movement and the impressiveness of s anainments in the area of social
policy, Becavse contemporary Germany 15 threatened by the danger of a
loss of precisely those portions of is radidons that need w be preserved, 1
am concerned here with attempting o renew the tradition of Weimar lahor
. Twill simply tev o podnt to the pecessioy of reformulating some featores
of Wermar labor luw so that the legaey of Weimar demiocracy can be shown
o have relevance for the imperatives of contemporary politics, OF course, 1
am well aware thae T ame ot fullv informed aboot conditions in Germany
right mow,

1
We are probaldy in agreement abour the basic issue regarding labor aw:
dependent labor, The fact that labor 15 dependent makes the labor rela-
tipnship different from all cther legal relationships; i is unigque. It is the

Eclitor’s MNowe Origimally appeared im Rechs der Ambent g, min 1 C05G50)
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achievement of jurias such as oo von Gierke, Philipp Lotmar, Carl Flesch,
and Hugo Sinzheimer? 1o have grasped the special characteristics of this
object in legal terms, What makes it uniquer Surely notonly in the fact that
the worker is scparated from the means of production, but also in that in
hiz work he depends on the vse of instruments owned Tw an "other.” This
“other” thus stands in a power relationship to the worker. This formulation
alveady poants to g dilemma that we pechiaps did oot adequately grasp be-
fore 1ggs. Influenced by collectivist conceptions of labor law, we permitied
ourselves to make the mistake of believing that the nature of this “other” was
esental to the individual worker as a worker. Is the question of who pos-
sesses this power decisive For somieone subjected o this alien form of power?
Whether this “other” is a single entrepreneur, a local or regional govern-
ment, the state—either 3 public w proprietor or g cvil bw propretoc?

The collectivist theory of labor lawwas repeatedly expounded in this way:
as =oon a5 property s communally owned, 6 ceases wo be an alien form of
propeny. Then, the power of the proprictor s no longer an alien form
of power, the worker becomes selfdetermiming, and & perfect wdentity be-
tween tulers and the ruled resulis Troe democracy is achieved. Fascism, Ma-
tional Socialism, and Bolshevism—by means of different formulations—ar-
gued in this Fashion, and we led ourselves down a Ilind alley by means of
this identitarian conception [fdentitdtstheoric]. We assumed—and perhaps
there are many who still believe this—that the socialization of the means of
production puts an end to domination of human beings over other human
beings within the work place. Socialization solves many problems (although
I do not want to discus them here), but it certainly fails to provide a solu-
tion po this one! the velationship of the individual worker o the "concrete
principal”—to use an expresion of my teacher, Heinrich Ticee, to describe
those persons whio exercise divect power within the work place on behalf of
the juridical proprietorn

Regardless of whether property is public or private, this exercise of power
remains. Work still has o be organized. The fundamental problems of
modern industrial civilization still exist: the division of labor, the work
regime, and workplace discipline. Whether the "abstract principal” is the
state or somme other public or quasipublic body, the conerete principal 15 sull
the group of human beings who runs the workplace and thus exercise
pewer,

IF you are willing 1o aceept this view, then vou should fiod voursell in
agreement with my conclusions, The interests of the worker can never be
made identical with the interests of the state. The worker's interesis will in-
evitably ivodve the attempt v improve s matecial and legal staooes; he will
always be forced w defend his nghis—whether against o provate oc g public
proprictor, In a socialist system, these interests will not be rendered null and
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viodd, They sill exist. In Fact, Dwould go so far as w0 maintain that they be-
come even more important than they are in a capitalist sociew. The worker
i3 capitalist sociery 15 move willing w toderate ingustice; from the perspec
tive of the worker, injustice is essential w the operation of the system. In a
socialist system, injustice committed against the worker is a crime, especially
when committed in the name of Socialism itself, This is undoubtedly why
the Bolshevik system seems so immoral to us Workers' rights are daily sac-
vificed there in the name of Socialism.

We need wodeaw two inferences from this insight the existence of ade-
quate legal guarantiees For the individual worker and free labor unions are
tremendouwsly important, Regardless of the natuce of the exsting economic
and social system, both remain central to labor law,

Soletme discuss the first problem at hand: the role of labor law protections
for the individual worker,

We undoubtedly neglected problems asociated with the ahor contract
before 1939, But to determine the significance of labor law guarantees for
the individual, we frst have 1o reach some agreement about the juridical
nature of the labor contract. First of all, the labor contract is surely an ex-
change contract [Auwstawswlhoertrag] in which a commodity (labor power) is
exchanged for money. It is one of liberalism's achievements to have treated
the labor contract as o contract based on reciprocal obligavons [Schuldver
trag] and labor as a commodity; it i one of liberalism's demerits to have
treated the labor contract as sethieg more thas a contract based on recipro-
cal obligations and labor merdy as a commodity.

These two sentences contain the entire problemate of bor b, The
labor contract is a contract that recognizes mutual obligations and thus be-
longs among the most fundamental cavegories of a rational system of Lo
Constitutionalism's world-historical contribution is to have developed -
teomal law as am instrument for the protecton of intecests, amd it s the grea
achicvement of the Englishman Jeremy Bentham and the German Max
Weber o have clearly grasped both the political and intellecoual signifi-
cance of the protective functions of ratonal law, Some have eriticieed this
view by claiming that an analysis of the labor contract in terms of a contract
based on reciprocal obligations is necessarily lacking in theoretical signifi-
cance because it simply deseribes a concrete state of affaics without saving
something novel about it I cannot follow this line of argumentation. The
construction of the labor contract in erms of 3 contract involving mutual
obligations means that the services of the emplover and the emploves can
be precisely defined and thus rendered absoluely caleulable. Meither courts
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nor administrative bodies thus are permitted cither to create additional
legal claims For the relevant parties or o negate existing ones. This is an ex-
ceptionally progressive ideal.?

As vou know, precisely this principle was voderminegd in the Weimar Be-
public by the imnfleence of the Free Law School [Freicechisschole] 5 Just re
call the abuse with which theorists of the Free Law School showered the fed-
eral courts for acquitting someone accused of having stolen electric enerngy
because electricty could not be constdered an “obpect”™ a5 defined by para-
graph 242 of the legal code. In reality, this ruling by the federal count re-
veals the progressive character of rational law: it bas protective Nncrions,

Unfortunately, the German courts after 1918 tended to forget its own
principles and imcreasingly relied on the ambiguities of paragreaph 242 25 2
cure-all for the civil law evils of Weimar® “Good faith,” “good customs™—
amd many other vague legal siandards—hegan o replace rational legal re-
lations hetween employers and employees. If we examine the functions of
such amorphous legal clavses in the sphere of the labor contract, we can
conclude that they possessed the following dual functions:

1. They worked to trim and sometimes even destrov workers' contractual
rights (for example, judicial rulings concerning the Faciory Safery
Laws) .5

2. They facilizated the juristic construction of new duties for workers
that lacked any real basis in the labor relationship (for example, du-
ties based oo the wes of “good fad,” or derived from the luws on
unfair competition).”

But I have also just stated that the labor contract does not simply in-
volve reciprocal obligations: it is a power relationship as well* This is ofien
deemed inaccurate because work relations allegedly should be conceived
as having a “communal” character; only then allegedly is it possible 1w for-
mulate socioethical maxims according o which labor relations could be ef-
fectively regulated, But [ do oot believe that the Iabor celatonship offers
a basis for deducing socioethical principles. The level of wages, the dura-
tiom of vacations, the length of notce regquired before 2 worker can be dis-
missed—these depend on workers' overall status in society, not on the ju-
ridical nature of labor law. For this reason, the argument on behalf of a
community-centersd conception of the labor relationship is inconsider-
able. More significantly, this view is wrong and downrght dangerous: re-
gardless of how beawtiful it may sound, the concept of "communiny™—il one
wants o be truly radical—should be droven from Germany, “Community”
can only exist where there is an identity of interesta: o the Family or mavie
in the labor union, but only to the extent that solidarty is genuine and ex-
perienced inwardly as such, Where there is oo real identity of interess, the
concept of the community can very easily become an ideological instru-
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ment of authoriarian domimation, as happened io MNational Socialism, 1do
notb want b tive vou with a longawinded analyas of the ovgins and meaning
of the concept of community. But let me just point to one example, which
I can even dreaw from the history of democratic theory, in ovder o illustrare
the dangers here. Rousseau is considered the prototypical defender of de-
mcracy, and for decades his Sooal Condrag was considered the bible of
democracy. Rousseau hoped 1o achieve a genuinely popular sysiem of rule
mn which there would be neither rulers nor the roled—in other words,
where a perfect identity between the ruled and rulers would be found. This
is 2 praseworthy goal, But read the final chapter of the Socia! Confrad, where
the dangers of this type of theory become quite clear, Rousseau knew very
well that such a perfect identiny of interests a3 a rule does oot exis, botsinee
he wanted w achieve it anviow, he needed o force it inte exisence. The
last chapter of his work therefore contaims the demand that all cieens
should be obligated o a common cvil religion, a communicy-based moral-
ity. Whoever refuses to accept the principles of this svstem of morality,
Eoussean demands, should be expelled from the political communin; who-
ever acknowledges the legitimacy of this system of morality but fails o live
up e i demands should be punished with the death penaly. Terror is
often the consequence of aruficially forcing 2 community-centered theoey
upon an internally antagonistic sociery.

In the sphere of work relations, the community-centered view of labor
lw mieans the sacrifice of the worker's imterests and vights tooa collective -
Lerest, in most cases o be determined by these who exercise power within
the factory. Again, this is the case whether the power holder is capitalist or
socialist,

O thie contrary: the labor relavonship s based on reciprocal ebligatons
ared powern human beings stand in a relationship of domination with other
human beings This s the basts for the legal principle that those who pos-
sess this power (again, regardless of whether they are private capitalist or so-
cialist i naturee) ave obligated w fulfll additional duties (social secvices)?
in relation o the object of that domination, the worker, But this does not
imply that the ohject of domination—as the community-based conception
suggests—requires the worker o fulfill dutics for the emplover in addition
to those outlined in the labor contract.,

S0 let me summarize the resulis of my argument. More oow than hefore
1655, the protection of the interests and raghts of the individeal worker in
the face of (either a capitalist or socialist) emplover should constitue the
core of Iabor aw, Every tendency wo rely on vagoe legal standards or a
communityv-centered conception of labor relations o justfy rimming the
wimker's rights or burdening him with addiienal obligations needs w be
attacked. IF the protective functions of rational law are w be made fully
cffective, there 15 need for greater precision in legislation and within the
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formulation of contracts Pursuing this agenda is more urgent than ever
before: unless mvoad preces of evidence prove deceptive, antirational ten-
dencies in German jurisprudence are gaining strong support today,

1)

The defense of the worker's righits and interests 15 2 sk for the labor
unions, works councils, and the government.

There 15 oo time here for an adeguate discussion of public obligations
i the worker, In contrast o the situation in thie United States, i 0s widely
believed in Germany that the government owes many obligations w the
worker, The importance of these responsibilities should not be minimieed,
The Weimar Republic guaraniesd quick and inexpensive legal protections
for the worker by means of a system of labor courts. The statute was good;
perhaps it can even provide a model. Buc this is oot the place wooaddress the
details of this issue.

As a labor wnionist vou koow that the protection of individoal righes foe
the worker does not merely depend on the quality of the court system and
its procedural guarantees. Equally important, perhaps even more impeor-
tant, is whether the social organizations that aspire to protect the nghes of
the worker possess the power and will 1o do soo The best stanue for labor
Courts can never succeed without effective labor unions

But it is the peculriy of German legal development thiat works councils
function alongside labor unions as instruments for protecting workers'
rights. There are a number of substantial problems with this set-up. Yet one
thing is certain: the works councils cannot be wished away from labor law
and social policy. Regardles of how their competences are defined, there i
no doubt that the works councils in the Weimar Republic made an excep-
tional contribution e the democrate education of the workers, During pre-
cisgely that period when vorers were flocking o the Mational Socialisis and
Communists, works council elections produced defeats for both parties
The nonburcaucratic siructure of the works councils, their proximity o the
work place, and their close ties o the labor unions made the works councils
effective instruments of political educarion.

Monetheless, they may sull have contaimed one basie faw, The councils
were supposed to undertake three different tasks: first, the protection of the
rights of individual workers; second, the pursuit of the workers” collectve
interesis;) third, the defense of the factory's overall interesis. Of course, de-
fending all three of these intercsts at the same tme is always quite difficult.
It becomes even more dif ficult as emphasis is placed on the importance of
the factorys collective interests, and less difficult when the emphasiz on
those interests is redoced.

In legal theory and practice, a community-centered category of labor
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law [emphasizing the idea of the “facory community” or Befvielsgemein-
sekaft | scems o have become dominant; under the Mational Socialists, it be-
came the official theory, The factory was constroed as an organism and
thus—as is inevitable with every organic theory—encouraged a set of re-
actionary trends The factory agreement {in other words, the contract) be-
came nothing but a set of factory regulations sianding above and beyond
those parties involved. This development seems o bave culminaed in the
total subordination of the interests of the individual worker to the interests
of the “factory o self,”

Hence, one should consider dif ferentiating legal regulations that protect
the individual worker from uofair dismissals from the legal subsirociore of
the works councils; such protections belong o that sphere of labor law ex-
plicitly concermed with assucing legal guarantees for the medividual, Soech 2
reform might bring about three changes: first, protection against unfair dis-
misals would be guaranteed o all workers and oo just those having a fac-
oy council; second, the labor unions, which are further removed from the
immediate scope of the workplace than ace the fctory councl represents-
tives, could more offectively help individual workers fight unfair firings;
thirdd, works councils could focus their enecgies on the defense of the col
lectve interests of the employees by making sure that contractual agree-
ments are being respected by the emplover and by moce effectvely super-
vizsing the production process. As the underlving character of the economy
becomes increasingly eollective, such issues undoubtedly will take on ever
increasing significance.

v

Clearly, labor law does not simply defend the rights and interests of the in-
dividual worker: ivis also a crucial component of the social order. As in the
past. this social order today is determined by the existence of property in
thie means of production, Property influences three different markets—the
lahor market, the market in goods or commaodities, and the “political mar-
ket (the stae). According w German practice, in each ong of these markers
we find at least one type of independent organization. In the labor market,
propecty organizes iwself e entrepreneors’ assoctations [Arbategeherer
b)) i the commodity market, property B organized into carels, con-
cerng and individual mooopoelies; in the political arena, business interesis
take the form of werritorial organizations, industrial and trade chambers
{ Kammern ), and sectoral associations (Fechuerbdnde), These bodies interlock
in many different ways, This is widely known and need pot be discussed in
greater detal here,

For the workers, only the labor unions—and 1o some extent the works
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councils—stand opposite these three forms of business organization. This
sugpests a serious sociological dilemma.

Organizations of the propertied are typically associations or federations
consisting of relatively powerful individoak and groups Organizations rep-
reseniative of wage labor are mas-based and composed of economically
powerless individuals, But s g sociodogical fact that small numibers have
many advaniages vis-d-vis large numbers in the political and economic arena.
Max Weber even went so far as to speak of the principled superiorty of
small numbers. This superiority stems in part from the importance of se-
crecy In waging poliveal strugeles: strategic and tactcal decisions muost be
kept secret if they are to prove politically successful But it is evident that
secrecy 15 better preserved insmall growps than in bege mas organizatons.
This dilemma is even more significant for mass-based organizations, like the
German Trade Union Federauon, that are oo longer deologically homo
geneous;™ this makes an open discussion of strategy and tactics even more
difficult, This seciological fact results in the emergence of what often s de
scribed as the formation of labor union oligarchy or, in a deprocatory tone,
“bass rule.” Sociologists who study this problem have repeatedly argoed
that rule by such oligarchs is undemocratic,

But this view is at least somewhat one-sided. Leadership, and especially
independent leadership, is a decisive element of democracy, It is therefore
false wo describe the leaders of mass-based organizations as oligarchs. They
cnly become oligarchs when they are no longer selected in accordance with
free elections and have managed 1o place themselves outside the scope of
democratic controls, There are two reasons why this needs 1o be said: firs,
we need to criticize a misuse of the term oligarchy that misleadingly sug-
gests that democracy and political leadership are incompatible; second, 1
want to encourage vou to take the problem of securing genuinely free elec-
tions, and an authenoe svstem of control over elected wnion leaders, much
more sericusly than labor unions have in the past. From the perspective of
Jurisprodence, this means that more attention should be focosed on the
internal legal structure of the labor upion, To the credic of the German
untons (and oo the basis of studies of many other uoons), [ would ke w
cmphasize that the German labor union movement suffers Far less from oli-

garchical trends than do the labor movements of other countries

v
But an even more seciows political problem emerges alongside this socio
Iogical dilemma, The labor unions are outhued with the ask of fcoally
opposing the three different types of market organizations that represent
propertied imeress The kevouestion s whether the unions can and showld
function effectively on all three fronts (the labor market, commaedioy mar-
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ke, and in the political arena). [ cannot provide an adequate answer Lo this
question here, But let me just try o hint at the problematic at hand.

The real domain of the lahaor union iz the labor marken; there the unions
make use of the instruments of the sirike and the collective agreement. The
principles underlving the collective agreement were developed with such
precision i the Weimar period by Hugo Sinzheimer, Kaskel, H, C, Mip-
peerdey, and others that I do sot believe thar there is much more room lef
for juristic imagination in this area.

But we left two issoes unanswered in 1g35: the place of binding arbitra
tion, and declarations of general applicahbility for a collectve agreement. '
I am against binding arbitration. Itis immoral and incompatible with the
existence of free labor unions. 1t permits partics to feign a willingness 1o
fight and simultaneowsly heap abuse on the arbitration process when ioore-
ality they are quite happy wo have the responsibility of waging labor disputes
andl securing labor peace taken off therr hands, This becomes pecfectly clear
as soon as one cxamines the statistics on binding arbitration (like those
gathered by W, Wovtinaky). Ivis probably unnecessary o explain why biod-
ing arhitration is incompatible with the spirit of autonomous market or-
ganizgations, IF the aate wams o intervene in labor dispues, o should do
w0 directly and hence withowt relving on the mediation of independen
organizations—and, naturally, only if such intervention s constitutionally
prermissille.

It b= somewhat moce diffiewlt w evaluate the vsefulness of atempts
make collective agreements universally valid. You will recall that this legal
institution rests on a compromise, On the one hand, Lujo Brentano wanted
e transform the labor unions and entrepreneurs’ associations inlo com-
pulsory bodies so that labor contracts would automatically cover all workers
The Allgemeine Devische Gewerkschafisbund'® and Sinzheimer militamly
ppposed this position; tee legal imstitution of universally vabid contracts was
the result of 3 compromise between these two positions, But becawse it pavs
a premium to those forces hostile 0 autonomous organization and simul-
tancously gives the state oo much influence over the labor unions, this
compromise is unsatisfactory, Despite this, no responsible labor unionist
can unconditionally oppose this institution. For that would mean leaving
the unorganized w their own face, and no one—righdy—wanis 1o introduce
the closed shop, Perhaps the solution v this problem Lies in the initacon
of a comprehensive system of state-backed minimum wages. 1 cannot say
whiether thiat s likely o be achieved in Germiany wday,

L |

The partcipation of lnbor uoions in the commodiey market and i che po-
litical sphere results in an even more setious et of problems. Despite the
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renaissance of the deology of the free (oc "social™) macket, the cole of pol-
itics in the economy has grown and will continue wo grow. More so now than
ever before, the theory of lassez faire s an eology that only can succeed
with great effort in veiling the state’s suppon for those who possess eco-
nomie power. There are no longer any “purely economic”™ problems, The
economy is political, just as politics now is inherently economic, '

Although we surely are in agreement on thas point, 1t s stll difficualt w
draw precise implications from it As an wmbeella organization, the German
Labor Undon Federation cannot legiomate]y loe wself up with 2 particular
political pary.* The formula “political, but neutral in terms of party poli-
tes” micely expresses the necesswy for the umons o acknowledge the pri-
macy of politics without abandoning newtrality in relation w individual po-
livcal parves, This formola thus expresses e deas: ficst, that the labor
unicns have a responsibilicy o take an independent position on all impor-
pant political questions; and second, that they should vse therr socal mfle-
ENCE W acl—as we Americans describe it—as a "presure group” that influ-
ences those partes sympatheuc w their politeal sims,

The German Labor Federation has also demanded the establishment of
a sysbem of worker codeterminanon, In other words, the umions hope te
take partin the administration of the economy. Teannotdiscws this agenda
in dletail here, OF course, the demand for worker codetermination highe-
lights—there 15 hitle disagreement about this—a real dilemma: the need for
the union to reach a balance between acting a3 an aULONOMOUS SCOMOMIC
organization and exercizsing responsible authoriny as a partner in the orga-
nization of the economy. No one could possibly deny that reaching a bal-
ance berween these vwo tasks is difficuln Bur a basic postolate should never
be forgotten: labor unions must preserve their character as autonomous, in-
dependent private associations. The existence of independent labor unions
is not only decisive for the unions themselves but, and even more so, for the
future of German democracy.

Democracy cannod function withou free, private asociations and a flex-
ibe set of auteoomous organizations We live ina peciod of growing bu-
reaucratization. Autonomous social organizations are the key 1o correcting
this alarming trend, which may lead w social paralysis, the death of inita-
tive, and then casily o a new authoritarianism. Let us pot forget that the
essence of the totalitarian state unveils iself most clearly inits treatment of
the labor unions. The leader of the fascist unions, Edmondo Rossini, was
defeated in his struggle on behalf of relative labor union autonomy by Mus-
solini: in 1ged, Rossing disappeared and the las remnants of union auton-
omy were obliterated in Ialy, Because he also tried to preserve some au-
tomomy for tee soviet labor wmons inorelaton we the Communist Parcty,
Tomsky met the same fate in 1925, During the purges, he disappeared and
wis driven o commit suicide,
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Iy the interest of demoeracy, the labor unions o my view should pursue
no policies that potentially decrease their autonomy, independence, and
thieir private status, That s the most important sandacd o be taken into
consileravon during the discusaon about worker eodetermination,

I have a second point as well: i my thesis about the primacy of politics is
accurate, and ificis also correct that autonomous labor unions are essential
for the functioning of democracy, then i is equally imporiant i insis on
the pecessity of democracy for the labor unions. A far more ambitious task
than the mere defense of payv and work conditions follows from this for the
urions, The labor umions must ive up o the responsibalives of democracy:
to the ideals of civil liberties, parliamentary sovercign, and a democratic
judiciary and system of administration.

[Tramslated by William E. Scheverman)

NOTES

1. Thas essay 15 a revased version ofa lecture presented for the Commitiee on So-
cial Policy of the German Labor Union Confederation {Deuscher Gewerkschafis
hund) on Sepiember 2, 1950, in Dsseldorf. | includes some responses o the sl
able criticism of the lecoure raised ot the meeting

2. Edivor's Wore: Hugo Sinzheimer was the chief architect of German labor law
and ome of Meumann's main teachers In recent years, his work has been the object
al growing interest among critical-minded German juriss, See Hugo Sinzheimer,
Arbeitzrechi wad Sodologis (Frankfur: EVA, 1976)

5. Editor's Motes For an elaboration oo this argument see Franz Lo Newmaon,
HBebewentl: The Structare aond Practice u__f';\'ﬂtﬁmm! Socaafinm [New York: Iia:l']'.rr::l' & Fmw,
LOg). PP 4Lo—gen.

4. Editor's Mote: For a discussion of the Free Law School, see “The Change in
the Function of Law in Modern Sociewy,” reprinted above, For an accessible recent
averview of 115 basic teneis see | M. Relly, A Short fiitory of Western Legal Theory (Che-
ford: Clarendon Press, tggel, pp. 450-%62.

5. Editor's MNote: For a more detailed acoount of Fm.n:gmph Q42 see “The
Change in the Functkon of Law in Modern Sockery,” reprineed above,

G Editor's Mote: In an eardier essay, Neumann argued that ihe ambiguities of
the Welmar Factory Risk Aot tended o waork wo the benefin of business. See Franz Lo
Meumann, “Beiriehsrisiko,” ArbeitsreckiePraxis 1, no. 1o (Ociober tgeR): 2ig-224.

7. Editor's Mowe: See “The Change in the Function of Law in Modern Sociew,”
reprinied above,

& From the perspecuve of legal theory, it s impossible o construce the labor
comiract merely in terms of 8 contraci inw:.l'l.'ing 1'r.ni.|'|rnr:|| 1:|hligul:i|:m=; this Fh:!ﬁi.li.ll:ll'l
makes it impossible w resolve the problems associaved with the acguizsition of prop-
ETiV h:.' mens nf “w::-r]-:'ing '||.p" ['I-.'rrﬂn’m'tur:g!l [."I?hm'hztim]. This E|n1+:r=s|i.ng qu:sli.-l:.n
has a long prehistory in social theory, but | canmon examine it hers

g. E Biheig bas pototed out that the term "social services” (Sosrgepflicke) 15
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poorly chosen becawse it has the aroma of “social charity” or "weltare.” A betier
term needs 1o be invented,

v Bur I do mor mean w be considersd an opponent of centalized labor
unions. On the conmary: | consider the unified and cenwalized character of the
German unions a hlessing,

1L Editor's Mowe: Under certain circumatances, a labor agreement may be de-
clared to apply nod only 1o those organiziions thai reached the agresment, b o
all rganzations and businesses within, for example, a particular indusory or secuor
of the sconomy.

1z, Editor's Move: This was the main pre-1gg5 labor union coalivion

4. Editor's Note: Foo an elaboravon of this argument see Frane L. Newmann,
*Economics and Politics in the Twentieth Cenmury,”™ in his The Demoenadic aied Awdlben-
fariahn ."i-ﬂﬂ.ﬂ!'f'.-ﬂﬂ_:ﬂjﬂ Politival erd J'..!gfd' T'M'rr'_]l [Glenooe, 11z Free Press, Lgﬁ.-;fl.

tg- Editor's Note: Neomann is forusing on a number of ssues of interesi o
German labor unions o the immediate postwar period. His comments arguably
have somewhat broader significance as well the legal problems discussed here re-
maln cenwal wo labor unions and labor law in many pans of the waorld,

NINE

The Rechtssiaat as Magic Wall

Chite Kivchhammer

[

I shall hegin with some remacks on the historical semting of the British Rule
of Law sl the German Sechisstoad,! From there [ shall proceed w show how
these concepis have been transplanted and are sill serviceable woder con-
ditions of present-day industrial seciety, Changes in the apparatus of gov-
eroment, and te substtuton of executive and bureaucraos government
for parliamentary government, bring about modifications of the rule of law
withowt affecting the requirement that it seove the essenoal protecove needs
of the individual. The true vardsticks of legal devices, as of the regimes 1o
which they belong, are their practices It s the behavior of stae officials,
who along with their political elites are the creators and manipulators of in-
stitutions, that determinegs the effectiveness of available legal devices

What types of claims is society willing 1o satisfy by putting legal machin-
ery ab evervhod s disposal? How does society procesd when it s faced with
the necessity of setting its course in uncharved or half~charted waters? What
does it do with traditional formuolas? Hide behond chesms, junk thiem, or ey
Lo adapt them o the purposes at handr

“Ein Schalm gitt mehr als er hat” Cuestions are cheap and answers may be
long in coming.

The career of concepts resembles that of established trade names. The
good will anached o them i3 oo precious, oo much in the nature of men-
tal first-aid kits, 1o be cast aside lightlyv. What matters then is w hold the
gloss added b successive generations against the original wexn, thus helping
them to analvee and provide for their own situation. But is there an original

Editar's Mo Originally appeared in P Critivnd Seni Sisrpe me Honer of Herlert Moo, e,
FKurt FL Wolff and Barmngton Moore, [r. (Boston: Beacon Fress, 10671,
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text in the concept of Rule of Law o Britain or the related German Rechis
sttt | think that for all dee dif ferences in historeal roots and partcular
legal traditions® their common denominator lies in the simple thoughe thar
the security of the mdividoal is better served when specific claims can be ad-
dressed 1o institutions counting rules and permanency among their stock-
in-rade than by reliance on wansitory personal relations and situations. Be-
vord that, a good part of thelr commaon success probably lies i the mixoone
of implied promise and convenient vaguencss. Who would not breathe
e freely of eold thiat the ow can rule and that seate and law may march
hand in hand? Yet, rule may mean different things to different men. It
may imply that the legal rule dominares the scene withe a firm hand, b i
may also mean an indefinite wpe of overlordship entrusting the actual run-
ning of things w those who minister o the needs of the customers. Such a
state of affairs would leave the rules somehow in the position of the god
of cighteenth-century deism, providing those in need with a certificate of
correct origin, but little more, What is the nature of the law that rules or
Ahat, in the German version, enters inte an indisoluble parinership with
#lt stater What transformations does it experience in this unionr If the state
athers the law, how and under what circumstances does it become a force
of its own® Is it a center that directs or at least forms the conscience of the
stater How much will rule-ofdaw concepts help us woanswer these questions?
The British Rule of Law is a token of gratitude 1o a political success story,
Whien formulated in 1885 by Dicey it connoted a safely established level of
olitical civilization and a career of constitutionalism nearly zoo vears old,
Constitutional contnuity 15 by no means antamount w social conbnoty,
But the fact that the political establishment did oot soap oot of order due-
ing the hitter vears of post-Napoleonic starvation and repression or during
the vears of Charost agitaton lends some color we the asserted connecton
hetween the political success story and the consututonal underpinming,
Whiat Docey did was tw fuse the umeles elements of the story—the inltrﬁ?
of all individuals to be hauled into court only for specific breaches of law es)
tablishexd by general proposicions [Pacliament) amd voder regular proce-
dure—with the particular concerns of a British Whig, Arbitrary power w;
thus ot only the policeman's knock on thie door bae alseowhat we mighic cal
the discretionary power of the administration o act in the interest of pu
L welfare, Conferving of such powers should be masomally avoaded and
submitted to what Dicey, in a polemical way and with a side glance at the
contemporary French sitvavon, called “regular aw coures,™ Added w thas
was a somewhat myvopic view of the meaning of equality before the law. It
had nothing to do with the entry of new classes into the fold of the com-
munity but instead was another pagan o the vietwes of muddle-class conso-
tutonalism, The fact that 2 colonial governor, & secretary of state, or 2 mal
iary officer could be hailed into count like any ordinary citizen was for
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Dhicey both the necessary and suffcient conent of legal equaling {This iz no
o deny that Dicey was on firm ground when he established “equality before
the lw” o the formal sense as am ineegral part of his Bole of Law, Wi later
generations criticized was the absence of any thought that the formal con-
cept of the Rule of Law would need o be supplemented by an ever in:‘.rmﬁ:j
ing body of legislative and correlative administrative action. )

But where does this law come from? As common bow it is the judge’s and |/
hiz predecessors’ own creation. As statute law it originaces in Parliament, -
formally omnipotent but which, as a corporate body, is thoroughly reason-
ahle and “does not interfere with the course of the law."* Dicey's fin de sidcle
formula mirrors both the constitutional tradition and a social ambience, In
the absence of a written constitution Parliament has a theoretical omnipo-
tence Which, given the careful doses of nineteenth-cenmury enlargement of
the franchise, raised few problems. To the extent that law was statute law”
"popularly revered judiciary,™ safely recruived from Oxbeidge precineis, re-
mained loyal 1o the emanations of Parliament. In case of need, however, the ® ¢
latrer could be rendered harmles by a parrow interpretaton of statutory
intent.

In contrast w the placid career of the Brivsh Rule of Law throughout
the nincteenth cenoury, the German Recldssdass retained some elements of
a snake charmer's performance, remaining an index of partly fulfilled and
partly outstanding claims How can a rising class, the hourgeoisie, gain en-
trance into the official sewp without being able 1o make the requisite show
of strengih? In classical fashion, it will assert the universality of its demands,
Thus, when the century was young, it protested against an cighteenth
cennry, police-state concept of wdividual freedom that would allow the
state to busy itself with the personal happiness of the individual for which,
according 1o Kant and Fewerbach, there was oo general bw. As loog as the
stike apparates was slated w stay i thie hands of privileged groups, 2 Reckis
staad concept featuring the state’s limitation wo legal purposes deriving fr
the moral freedom of the individual might provide the objective law Lhal!
would miraculowsly bind ruler and ruled ogether in commaon observance,
The Rechissgast idea might permeate the state apparatus and induce the|
state to observe as objective law what could not be postulated as subjective
right® A burcaucratic concept of duty might thus have to compensate for
the absence of legally enforceable cdams by medividuals or growps. But what
if the ruler were not willing to subscribe to the tenets of carly constitution-
abism? Kant could not find & vight of revedution, though he would accom
modate its results.”

Whien Bismarck undertook cofx the relations between aomy, bureaocracy,
and bourgeoisie, be did not hand over full legislative power 0 the bour-
geoasie but rather concewed it as 3 umfving bond between relevant socal
forces. For the administration, the legislatve power circumscribed, as Gneist

[
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putit, the discretionary space within which 1t could contnue to operaie®
For the bourgeoisie it safeguarded s primordial sole in the legislatve ma-
chinery, joantly e be operated by the federal and state bureawcracies and i-
sclf. If Bismarck granted the bourgeoisie at best an indefinite share in what
Crrneast had called the Archimedenn point of the Rechisntant, parocipation in
ylocal self-government,® he gave ivies full share of legislative power. But at the
same time he made the bourgenisic uncomfortable by the introduction of
universal suffrage which, i the words of s spokesman Goelst, "produces
verage opinions which cannot maintain the stability of legal principle.™0
The people art large, besides being admited w the precineis of the Reich-
stag, became beneficiaries of o svstem of admamistraton based on lw {Gesetz-
midssigheit dev Vernmliung ). Administrative action was subjected o legal scru-
o iy by cowrts, eivil and admimistracve, whiose members were somichow mot
completely integrated ino either the bowrgesisie or the relgning regime
but managed to maintain their own esprif de compis.

11

When the battle of concepts was again joined after the two world wars, the
Ewropean paolitical scene had changed. In the beginning of the century,
practice had been concerned with supervision of a limited number of stare
functicns and with the techniques of guarantecing individual freedom and
property. The more or less efficient carrying out of these tasks now made it
quite evident that in a number of countries individual freedom was threat-
ened more by thase who controlled jobs and the necessities of life than by
the official authorities of the day. Hence there arose increasing demanids
for positive governmental action, whether pertaining o wwn and country
planning or health and welfare legislation,
These demands were facilitated by the fact thar everywhere in the West
i the electoral franchise had become universal. The last remnants of more
limited forms of representative government had by the end of World War I
given way to political democracy, But the appearance on the parliamentary
scene of meass parties committed 1o the speedy fulfillment of the above-
mentoned welfare demands raised a new problem: how to relate the rule
of law 10 the new output of the legislaive body. Since the beginning of the

twentieth century a practice, recognizable enough in its cutlines even if nod -

J always tidily fallowed, had dev cloped, requiring that general rules for idepy
tical case situations were to be issued by parliamentary ll:g]ﬂ]aunn Trilivd-
ual cases were o be dealt with by the administrative services on the basis
of these statutory rules. Such cases were 10 be reviewed, upon application,
by courts of law which scanned both the legal basis and, ar least to some ex-
tent, the limits of discrenion applied in administrative action. The criminal
case and the eivil claim continued to enjoy the benefit of direct access 1o the
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L
courts without need of prioe administirative decision. Could the sume gen- II)

ergl scheme which applied to the granting of professional licenses, building
permits, and so on, be ransferred w the handling of an increasing body of _/
legislation in the fields of city planning, health and welfare, agricultural sub-
siclies, and 3o on, which either conferved benefits on the individual or made
some of his activities dependent on administrative agreement?

Attacks were now forthooming m force, alleging that the extension -u-f-1
slate activities 1o such an ever increasing number of ficlds was not compati- | ¥
Ble with the rule of law and would desiroy bis protecive chacacter, It was in-
timated that special legislation introducing numerous new administrative

Jurisdictions in the interesi of a great variety of socal and [;uru-ft saaomial et

egOries was mr::mt_uuhl_mﬂa_am_raﬂml_ﬁt of law, which  rested e5-
qmlmlh on the existence of a bodv of commaon law o e uniformly applied
Tw the judiciary v all growps. The French jurist Ripert had Blazed the crail,
and Swiss, Austrian, and Iealian lawvers, coonomasts, and social scientises fol-
Tewiwerd st

Is not, for imstance, legislaton allowing the government to take away land ]
for a compensation, fived at prices substantially inferior 1o these prevailing |
om the free market, a violation of the rule of laws ! This idea that the rule of *
[ requires the stare o restrict s activities o whatever is compatible with
formal guarantecs of legal equality, thus necessanly excluding the legislator
from the welfare feld, is a theorem which does not become more tenable
by endless repetition. On the contrary, a more far-reaching measure of so-
cial equality, exemplified by some ypes of land legislation, while not re-
quired by the equality postulate of the rule of law, is in no way contradiciory
(o i Mobody will doube the immense importance of land-use planning in
densely scttled areas after World War 11 The almost uniform failure of the
French, German, and Iaban governments o deal comprehensvely with thie
immense surplus profits accruing o proprictors of development land, and
the consequent impossibility for the cverwhelming majority of the popula-
tion to acquire land of their own, has become one of the social characteris-
tics of postwar Europe. Could it be seriously argued that the accident of
phvsical proximiey of land o wrban agglomerations vesis in the propeietor
a right, attributable to the rule-of-law concept, to benefits toward which h
has contributed nothing? In such cases vemedial legislation, without doing
violence to the concept of formal equality betore the law, supp]cmcnu;l
with a concept of social equaliny.

It has alse been argued that any policy carrving out the substantve ide- 1;"
als of distributive justice mvst imevitably lead w the destrocuon of the rule
of law as the impact of decisions becomes incaloulable, Yeo it is not incelligi-
e why socialsecurity rules canmot be as carefully framed, and the commu
niry burdens as well calculated, as rules concerning damage claims deriving
from meglipenoe actons, As o the chances of the foreseeabibity of resulis in
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vesterdav's and today’s social sysem, one might safely ask a French -
samt of the 16fios whether he prefers the old-age pensions and EOVETTUTE 111~
fixed wheat prices of today or his grandfather's competitive freedom undey
Meéline
Such arguments are quite dated by now. Mare farseaching contentions
are made 10 upheld the link between economie liberalism and the rule of
kv, Doubis have been raised whether the lawmaking process by central an
thorities and the core of the rule of law are mutually cnmjmi:hlc. Diovvn-
‘grading the importance of central legislation, according to this opinion, &
justified not only by the simultaneous prevalence of a free market economy
J:mrl common law as the predominant source of law for private dispures in
the nineteenth century, but also by the superiority of cconomic over polit-
cal choice. At the basis of the whole argument is mistrust of nnweloome
W majority decisions and an ateempt to seek refuge in the fats morpana of a so-
ciety able to dispense with intermediary public crganizations, those medi-
ating between groups and between individuals and groups. A spontancous
lawmaking process through voluntary cooperation of individuals as loosely
ted 1 each other as they were under the reign of the trusied nuncx]:lcr{.
the common-law judge, is recommended as an alternative, But this is a1 best
romanticism, at worst sheer evasion of the administrative tasks to be faced
in order to make the world a place worth living in for the majority of the
population in our age. One docs not wish away the reality of the adminis-
W trative state in mass society by reminiscing on the judges’ social role in by
gane davs, 1 .
Economic liberalism’s anacks on the compatibility of the rule of kiw and
collectivist forms of society are rearguard skirmishes. The more intensively
a particular state went through a period of massive economic and social dis-
location and the resultant abandoning of constttionalism, the more ur-
gent thereafier the insistence that community planning for decent living
nat only has a political prionty, but constiies 3 task postulated by the very
consttutional order. The Rechisstaat is transformed into the mgmmmmﬁﬂ
What previously might have been stated in purely permissive terms may now
become elevated to the dignity of a constitutionally prescribed mission for
the whole communitg.™ Thus legal protection is no longer enly an apH
panage of conflicts concerning personal freedom and property tites. It be-
comes available for other claims o which the individual may be entitled in
his various status capacities, whether this stares derives from his own initias
tive or is a consequence of a merger of societal guidance and personal re.
sponse. If social services may be produced for the purposes of mass con
sumption, the accompanying procedures guarantecing these rights must b
producible too.

But the doubts expressed about the legislature’s role in the ruln—af-hw.,fl
N D e —
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scheme come pot only from the canks of those who deprecate the extension
of community interest from commerdial and penal codes to land speculay
tion and social insurance. It is asseried that parliaments have for a long tim

been covering up for g job which i fact 15 being dooe by somebody else

mammely the bureaucracy, Yet the relative weight given o the interest of the|
individuals in _the fl:::rmin% of general rules does not depend on specifiq
forms of representation. The individual's chances depend on organizi
tional vigilance, multiplicity of points of access 1o respective decision mak-
ers, and, closely connecied, the existence of some form of intraburcaucratic
competition, Neither of these requirements s necessanly ted o the par-
liamentary institution, which, as experience has shown, is as prone 1o ma-
mipulation as any other body, Some of the roles formuolaced by the sall pow-
erful American legislature have been like bills of auainder, legislaton as
inequitable as decrees ococasionally produced by de Gaulle's government.

There has been a merger of the authorities who make the general rules
with those who apply them to the individual case. What about the possible
dangers that application of rules may represent in the context of this ad-
ministrative practice of post-parliamentary sociew? Is the individual ruling
the citizen receives from an adminisirative office now more aleatory be-
cause the bureaucracy is likely to have had a decisive hand in forming the
general rule thereafter applied o his case? Most countries provide a layer
of isolation between the rulemaking activity and the decision of individual
cases— possibly as much o the interest of the efficiency of the establishment
as in the asserted welfare of the customer o in deference w0 the docirinal
claims of the constitutional awver, They cannot rearrange the apphicable
categories cach time wo At the particular pur poses of the case. Evende Gaulle
experienced resistance when he repeatedly reshuffled extraordinary mili-
tary courts in order o obiain desicable policy resulis '

Morcover, the substantive ends of justice require that the individual 'I.E-ﬂ
able to make effective use of s procedural weapons. This has recendy le
tora remarkable diffusion of an institutional device originally domiciled in
porthern European countries, the ombudsman, As supervisor-extraordinary
in the interest of both the aggrieved citizen and administrative efficiency, he
has been allowed vl some of the veil of intrabureavcratic case haodling™
which a judge may only pierce with the heasy weapon of subpoena of doc-
wments and records, It may well be that the ombudsman—as a nonformal-
ized] half-insider able 1o pepetrate somewhat further inte the mysteries of
adminisirative discretion that a court bowod by serict rules of evidence—uwill
become a blessing for the little, organizationally unattached fellow pursu-
g a pension clam or chasing after 3 change-ofresidence imdemniry, T
that cxtent he fills in for the member of parliament of old. For the ped-
troner, the certunty of o therough examination 15 enhanced by exchanging
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a high-level parliamentary letter-carrier for a semidetached bureaucratic
representative, but the member of paclament by this wken mighe Iose his
line of contact with the ordinary citizen

Nevertheless the relative sucocess of the ombudsman—relative because
only isolated success stories have been reporied on inguiries of a moce com-
plicated nature pertaining to disputes involving larger sociopolitical com-
plexes—Dhbrings onlv inte sharper relief a large additional problem area.
This area is exemplificd by pension or overtime claimes of former emplovees
where the social situation and the antecedent relations out of which the
claim originated are relatvely simple and clear-cut. This could explain why
the rate of compliance with the respective judgments may be quite high,
why in this type of case the legal determination of the claim and its realiza-|
i {Recht and Rechdserwirklickung) have a rendency w converge. The near
certainty that many types of claims once established will in due course be
satisfied makes it reasonable for many legal systems o ke such great pains
1o build up foslproof procedures o establish claims If adjudication of a
claim is tantamount o final settlement, it is certainly worth the effort 1o
efjuip the parties with the best available means 10 get to the decision siage.
But does the assumption of 2 unity between law and its realization hold rue |
in all casess If it did, our job would be finished. For Rule of Law and Reche
staal would be wuly identical with the availability of generous and imparti
procedures for ohiaining legal protection or pursuing legal claims. Towhar
extent does this proposition hold true? Is the concept of the rule of law c-:-;-‘l v

hausted by the availability of legal redress:

1)

In 1gah, during the trial of the German Communist Pany before the con-
stitutional court, a discussion arose whether that party could claim a “right
of resistance” against specific policies of the West German political leader-
ship which o the Communist Partys opinion were violauons of the Basic
Las. In answering this line of argument, the reasoning of the court deci-
sion'™ insisted on the fundamental difference between what the court called
an intact constitutional order, in which solated violations of the Basic Law
might happen, and an order in which the organs of the sae show no re-
spect at all for law and justice and therefore corrupt the constitution, the
people, and the state as a whole. Only in the latter case, o0 argued the court,
would legal remedies be of no wse 1o the people, 5o that resistance might be
justified.

From this dictum we might assume that a clear-cor dichoomy exis in
the mind of the German court between good and bad regimes. The good
ones would provide effective and honest procedures of legal redress for any

and all parties that might feel their position threatened by an abuse of pub-

-
-
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lic power. There is an implied premise thar well-functioning means of legal
redress, part of what we have recognized as the traditional armor of the rule
of law, will alwavs guarantes a balance berween individval and public au-
thority, thus arresting trends in a process of deterioration that would langdA
the sate in the “bad” column,

I3 there such an easy way o sort oul the good from the bad stae? How
does the problem of the “good” and the “bad” stave present ieself w the
homwe silud, the man rying w exist within the confines of modern society?
Generallv speaking, the state, "good” or "bad,” remaing an absiraction. Peo-
ple think in terms of subdivisions: politicians, tax collectors, welfSTEodi-
cers, Cnly in periods of turmodl does the dav-io-day confronationsvecede
behind the expectations and fears directed toward larger entities. How do
the men who constutute the state hehave in the most acute and not infre-
quent sitwation when a reak of continuity occurs and a new regime 1akes
over?

For the officials or other dignitarics of the establishment, continuity, with
its double sense of legal and social continuity, is the password, The first 1s el-
liptic and contains an clement of necesary self~deception. The official is at
one and the same tme the witnes o and the creator of this continuity, As
acontemporary he watches the transition, the mixture of accidental or con-
triverdd emergency, of coercion and formal correctness, in the course of
which the requirements theoretically set by the antecedent regime’s consti-
tutional documents are fulfilled. The official’s continuing performance in
his pob constitutes the magor certificate desieed by the new regime o shiow
that the fact of transition had all the hallmarks of regularity. The new
repime thus hopes e earn the fBrst eredi woward ansformiimg o shiaky Je-
gality into legitimacy. Thus continuation in his job, immensely valuable for
the incoming regime, both registers amwd by the same woken creates the Je-
gality of the formal takeover. Yet the very nature of this trapsition also con-
taing the official’s absolution For his mode of acquiescence: passivity. Fre-
quenty the official in the exercise of his dutics need not concern himself
with the question of the legality of the regime. If he stopped running the
trains or delivering the mail when the regime changes, he would be dubbed
a partisan rather than an official, Insulacon i correct jurisdictional grooves
avoids such difficultes; vet the victims of extralegal violenoe that may ac-
company the changeover might still appeal w judicial officialdom, as did
the bedraggled Prusian government after its gjection from office in 195z,
But this appeal only proved that this particular government was not pre-
pared o Aghe for s life, What could a judge do for a pary onwilling oo
imcur any risks o the service of s own cavser Dis attioede only indicaed
that the cavse was bevomd rescue even before the chain of legality had
sppped completely and the case evaporated e thin aie, Thos, when the
chips are down, in the very process of maintaining or changing power the
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official mivst either join the fight, of there 15 anvthing or anvbody o fghic
for, or, as he usually does, become a witness and passive but valuable co-
creator of the new regime’s legality,
But legality, whether representing vrue o barely contrived continuity, is
a step, and oo more than chart, wevard creanng leginmacy. To behold legin-
,macy there must either be social continuity or the attractive promise of a
mew soctal system, Ths legitmasey s the business of the community a5 2
hode, mot only the official’s. The official mav have been instrumental in
creating the penumbra of beneficial legabity but, this job done, he steps
back into the ranks and becomes a citizen, maive or skeptical, enthusiastic
ar matter-of-fact, reticent or correct, scheming against ov joyfully partic-
pating in the regime. In contrast wo the official, the citizen ac large, unless
he is one of the few declared partisans in politics, need nor take a position
at all, as nothing is asked of him but w continue w pay his taxes and give an
occasional cheer from the sidelines. His act of registering evenis is steeped
in ambiguity and less consequential than the officials behavior with s
precedent-building quality. It is both these things at the same time, because
the social contnuity which the citizen's passivity helps 1o create could be
endangered, lacerated, or cut through by many maodfestly contrary acts,
If the regime engages o fovelgn wars and imperialist conquest, the le-
."ﬁjl.l![[hl.l'.'\' problem reaches new dimensions, The citizen’s ol wdenufics

tion with both internal and foreign policy, which hitherto might have been,

evaded, may now hecome inescapable. Unless the foe of the regime has
made a clear-cul chotce of rejecting the official wdeclogy, the daily necessi-
tics that are seemingly unconnected with the larger purposes of the regime
may take precedence. Alienated, he mav continue the daily rowtineg. Court
opinions dealing with negative choices, naturally written only under a suc-
cessor regime, ang nol a very reliable guide, especially if the judges them-
selves have to realign and rationalize their own record in this process. But
at least they elvcidate the dimensions of the problem and show thiat behind
the neat differentation between “good” and “bad” regimes there may lurk
a number of additional problems. Complications arse from the Fact tha
dven “bad” regimes must run the mails and feed thelr citizens, in short, pur-
fue the millions of transactions without which the civilized existence of mil-
jions of people would rapidly come w0 an end. The citizen who refuses 1o
lend o hand separates himself oot only from the regime, but perhaps also
from his fellow citizens” intent to continue living as well.
Thus men’s actions uoder any regime will have o be judged o the ight
“of their own contribution. The record of the regime under which they serve
establishes ar best a vebuable presumption as v their own behavior. There
are few who will deny this truth when it concerns the record of what com-
micnly 15 called & “bad™ regime; indeed, muoch tme has been spent in the
courts of many a couney we put the burden of a fallen regime on the beoad
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shoulders of its principals if they are safely out of the way, thus by logical im-
plication aksolving all those acting in their and the regime's name. But the
opposite contention is one which bears some additional inspection, that irh.‘l
ata regime that has some well-established and well-safeguarded channels
for setting up general rules and universally accessible procedures 1o rl:‘l:lrcx:i
injustice 15 a perfect rule-of-law candidare.
There is no hard and fast line of separation between the formal remedics |
and the substantive goals of a social ovder. The availabiliny of legal remediss
for the citizens and the implantauon of legal duves for the official world
may, under favorable circumstances, lead o the avainment of individoal
or community goals Whether avalable procedures are put in motion and
whether legal rulings once oliained will be enforced or complied with has
to be investigated for cach category of cases, Without making such an effort,
a rule_of law, resting only on_the theoretical availability of legal |1:L1u:u:lu:5;;
somehow resembles a modern house whose glass wall, the major attraction
For all visators, already stands, bot whose wooden wtiliny walls no one has so
far 'tu:-r_'htrcd Lo |:HJL|I|.
TN nm{ruung.'g.n:cur_u:Lg_u:._mandal.: 10 assuIming ﬂl..tlmu.}m situation mus
invariahly prevail. Let me develop a case whose interest centers nof onlv on
the pavchology of the plavers but on the intermeshing of many lev els of par-
ticipants, Presumably all of them acted correctly within their understanding
of the rules of the Rechtsstaal and vet never arrived at satisfactory resulis
What I have in mind are the antecedents of and the 1965 German debate
leading up 1o what in effect amounted 1o a prorogation of the statute of
limitations for Mational Socialist muorders, O Acial statements, as well as the
course of the public and parliamentary debate, have established bevond
doubt that until more than cight years after the Federal Republic was esial-
lishedd o one in a responsible official position took the initiatve systemari-
cally vo collect evidence and initiate proceedings agans the multitude of
Maz murderers. This does not mean that no one against whom witnesses
had preferred complaints, or whose anonvmity was lifted by private or bo-
reauncratic accident, was investigated and, if the evidence was sufficient,
prosecuted by the competent local authorides, But, as an official German
report puts it with unintentional irony—as if murder were something which
is only followed up upon specific complaints—"the survivors were much oo
busy building up a new Life o care 1o push criminal prosecutions in Ger-
many."'® As no agency coordinated these individual local efforis, collected
evidence, or systematically searched through the mountains of documents
dispersed over many places at home and abroad, the ouicome of these
chance proceedings was unsatsfaciory, OF 1 2,882 persons indiceed between
May 8, 1045, and January 1, 1o6y, only 5,445 were convicted; 4,058 or 518
peroent were acquitted, whereas the highest acquittal rate in German courts
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for all tvpes of proceedings in the 19508 was 8.5 percent. The remaining
persons were discharged without judicial proceedings. '
, Itis thus entively clear that the German executive, administrative, and ju-
-,f rl-r_ia] authorties during the first decade of the new state did not perceive
ny connection between the Rechisdoss concept and the need w look for
vs of dealing effectively with the problem of the Mational Socialist mur-
s, Thie relentless zeal that characterized the German federal govern-
ment's handling of the reverse side of the Nazi criminal account, the ener-
getic and successlol pressure on the Western High Commisioners in 1951
for speedy release of war criminals sentenced by Western occupation courts,
found oo resonance in the held of seuling accounts with Mazi murderers
It took cight vears until in the wake of public pressure, following the reve-
lations of the Ulm 35 rial, the variows federal and state adminisirations
of justice founded an agency coordinating the collection of evidence and
other documents, Alver another six years it hecame clear thar the stanoe of
limitations would run out before it became possible o start proceedings
againa all presumable participanis in Maz morder activities, Under the im-
pract of new pressures from abreoad, some of them mainly designed 1o em-
barrass the regime, the Boon legislamre then decided than the statue of
limitations for murder, which had been presumed o have started running
again in May 1945, would be deemed o have come into operation only in
December 1gqg Thus, sins of omission were followed by the sin of com-
mission—depriving presumed, not yet adjudged, culprits of the mild type of
protection that the statute of limitations furnishes against the abuse of bu-
reaucratic routine and changing political pressures, Moreover, the new so-
lution solves the problem as litde as did the policy hefore 1058 of diffuse
and hit-or-mis prosecution. Centainly the 70 proceedings presently pend-
ing, with more than Jooo defendants, which 2o far have not ripencd into
the trial stage, together with the new proceedings which may be opened in
the next four vears, would push the thals well into the 1g7os. This not only
would put a burden on the defendants called o task more than a quarter of
a century after the incriminating acts bu also raises the question with wha
vardstick a new generation of judges, jurors, and the public, acting in a to-
tally changed political siwation, should measure the deeds of a previous
gencration.
The whole episode shows that the Bechisstaa concept can be honored by
scrupulons ohservation of all prescribed forms and proceedings while its
spirit is constantly violated by an unwillingness to initiate seps commensu-
rate with the magnitude of the problem at hand. In terms of the official rule
the Law on the Administration of Justice, and the Code of Criminal
Procedure, every German authority was proceeding correcty within its own
Jurisdiction. Many minor impediments woaction (initial remnanis of the
few Allied reservations on jurisdiction; partial unavailability of records; ac-
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cess 1o records only under conditions not in accord with the goals of inter
German or German foreign policy, ewc.) were allowed 1o stand in the way of
facing the problem squarely, allowing it 10 be downgraded in this process 1o
a series of interminahle individual cases, There is no discernible individual
tr whom responsibility can be assigned. Who is 10 be blamed? The German
Parliament, which in the 10508 withstood right-wing pressures o issue blan-
ket amnesties for National Socialist crimes bur carefully refrained from
checking up on the positive performance of the bureavcracies involved?
The palitical and administrative heads of the federal and state ministries of
justice who waited until 1958 10 take the necessary coordinating seeps: The
untedd numbers of individual prosecutors and judges who acted properly
in verms of the cases before them but never transmitted douhis we thear
superiors nor aroused the public as 10 the spoty and unsatisfactory rl.ml]t;i}
obtainedi®® They all acted burcancratically correctly in terms of their i
dividual johs and yet cluded their responsibility when the oocasion aro
for showing that mass murder could he prosecuted in an administrativel
and morally difficult situation, yet one well within the safety margin of th
regime they were serving.

The example is instructive: not because it proves that the Federal Re-
public is not a Rechisdam —which obviously it does not—but rather because
it shows that the implementation of the aof the rule of law is a problematic affair
and that the mere enumeration of available Bic remedics and jurisdictions does
not w‘EﬁH The case shows how compartmentalization of organizaiions,
each of which acts correctly within i3 own jurisdiction, may lead to resulis
which might satisfy the wactical needs of participanis in the official game,
bt falls wide of the mark of what one might call a step toward sobing the
substantive problems involved, The German politicians, lawyers, and ETj

i

ministrators must have been fully aware that buying four more vears for ini
tiating new criminal procecdings would take the spodight ofl an unsat
factory record while compounding old sins of omission by new iniquities.
Cuite probably a full parliamentary ingquiry into the causes of failure, which,
except for exculpatory arguments, were only evoked in the most oryplic
terms, would have been more appropriate than the theorizing on the just-
fiahility of proroguing the siatute of limitations, a measure of which nobody
knew the meaning in actual practice, An analysis of the shoricomings of
case handling would have laid bare the need for a new approach to the
problem of human dignity. Is the time of the subject at the unlimived dis-
posal of the official, is 1t part of the suspect’s preemptive punishment to he
at the authority’s disposal literally till his last udgment day? Or is an en-
forceable provision for “deliberate speed” part of the subject’s inalienable
legal rights? What comes 1o the fore, therefore, is the Rechisstaar's need ﬂ
strive: for the atainment of substantive justice through procedures that are
not liable 1o negate the very goal of the Recitssiaat itsell. The admixture of
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complementary clements of mass democracy and bureaucracy may create
distortions at both ends

v

It is the title to glory of the Rechisstaat and of the Rule of Law that remedies
for all claims are provided. Implicicin the rule-of-law concept is the calcula-
tion that the mere availability of remedies will settle most claims out of cowrt
or enhance the chance of voluntary observation of the law, even though only
a fraction of the offenders can ever be pursued, We ask more racely whether
a claim is always recognized where injury has been inflicted. Suppose the in-
Jury hias occurred inoan ares where the indvidwal concerned has established
no business or employment relations with the agency involved, The job
holder who loses his employment through mistaken withedral of his secu-
rity clearance may have avenues of redress, but the job secker equipped with
all necessary professional qualifications who for security reasons is not per-
miteed v pass beyood the inerview sage never has a chance (o contest the
report which deprives him of access to entire job categories.®
Would it help in this connection if we introduced a differentiation sep-
arating the roles of the rule of law in conflicts invedving public low from
those in privare law? Recently an erawhile official practiconer of interna-
tioma] Law hias opioed that the provate sphece s emiimently related o courts,
whereas law as a system allocating public power is by no means the creation
of judges and courts. If judges go beyond the limits in which they can ef
fectivelv exercise power, the result will be evasion rather than vindication of
legal authority® The statement reflects experience in a Geld where the dis-
crepancy between existing norms [above all, Article 2, pacvagraph 4, Article
a1, and Article 55 of the Unived Nations Charcer) and the unwillingness of
the major powers w complywith these norms makes i0 problemartic how Far
the rule of law extends into the ficld of major power relations. Increasingly
we meet attempts w0 deny that the rules in question are legally applicable (o
a specific situation or to reconstruct the meaning of the concept of compli-
ance, In the place of judging a stare’s willingness w comply with a legal
norm, it is now proposed that we consider compliance as a "spectrum, ... a
matter of degres vacying with the cireumstances of the case"2* But such an
approach confounds the job of the lawyer with that of the sociologist. The
lateer may ey o determine what circumstances a rule is enforced or meets
with resistance. The lawyer, however, cannot turn doubts and considera-
tns anbecdating his opinion into some ot of statement like the following:
“Because of original doubts as o whether my country is acting in self-
defense or committing an act of aggression, | am recommending the Jand-
ing of a limited troop contingent only.” Limited or unlimited troop commit-
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ment, either acting in selfdefense or commiting an acr of aggression—il
the problem is considered as a proposition of law, the action can only be
clasgified as either aggression or self~defense, compliance with or violation
of the rules of international law.

Imsofar as the rube of bw enters international relations, & exists only at
the sufferance of the major power holders and to the extent that the latter
fmdd it advaniageous o submit o s working, Given the ever increasing
importance of interpersonal and interorganizational exchanges on an in-
terstate level, the absence of enforceable rules governing the behavior of
the most powerful territorial units is raught with the danger of a constant
spillover ineo other felds, Bug while the spillover from international rela-
tions into the domestic field may be a constant threat in our times, it has rel-
atively little o do with o differentation between an aceeptable rule of o
for private violations and its unacceptabiliny for the public secuor,

Crur world knows no magic wall sepacating the structuce of private from
that of public law. Monjusticiability in the one sphere can casily spill over
it the other, Witness the sicuation already mentioned concerning the ac-
tivities of agencies protecting the security of the state, If anyone is in public
business, then these agencies ace, yer they imterfere with the chances for a
private life of untold multitudes of peaple, or take the matter of race rela-
tiong, where the inding of meaningful solutions has become a matter of
critical public concern and where one of the major difficulties lies in the
permanent mtermingling of publ obgectives and provace decisions, The ef-
fectiveness of new state or federal policies & frequendy predicated on a
great varety of attitudes of private persons: the behavior of labor unions to-
ward opening equal employment opporinitics, the reaction of real-estace
imterests and their costomers o far houwsing regulatons, or the degree of
willingness of negro parents 1o submit their children 1o the tormenting ex-
pericnce of serving as guinea pigs for integration. Are the busloads of SNCC
students raveling south engaged in a private rip? What then about the re-
ception they will receme from the local shectff ? O doowe have to await how
the sheriff's actions will e characterized, firsa in the stae courts andd then
in the federal courts? Semantics may help to rationalize a court decision
ane way or another, though w harmonize federal decisions and those of
southern states is beyond human ingenuity. But one interesting observa-

vion can be made: the (untl receny) official TS, practitioner of interna-
tional law would call *public™ the arca from which he wanted the courts to
e excluded, whereas in the realm of race relations the argument would
go the other way, The UL, Supreme Court rationalizes the right o inter-
fere with a certain institution by referring o s public characrer, while i
calls private relations those areas in which it does not feel entitled oo inter-
fere, The private-public dichotomy 15 thus Targely & matter of the different
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manipulative concerns of various agencies. It offers no clue to the prablem
of which relationships should be left to private arrangements and what form
MECCEEATY conperative arrangements showuld rake
One can hide the magnitude of the enforcement problem as one of the
touchstones of the rule of L, as, for example, in Llewellyn'svarian of Leral
realism. Only those legal rules may then be considered meaningful which
invalve solutions acceprable o major forces in the community. From this
viewpoint, few enforcement problems are likely to arise, First, [awmakers
are psycholagically conditioned o isue norms compatible with the wishes
of major clienteles; second, if the lawmakers have somehow failed to ke
such ground rules into account (the motto being “where reason stops, there
stops the enacted mile™), the cdury of restrictive interpre@ation takes over
As Llewellyn puts it, “even the machinery of the rightest of right jusis sub-
Ject ta limitations of human inventiveness.™ In ather words, few occasions
arise for conflict between the will of the legiglator and grass-roots abedience
to his mandate, hecause the intermediate level of interpreters takes care of
accommadation and exchiudes what 1o the legal realist must be “meaning-
less” contlicts No doubt this has happened of 1en enough. One might even
add the numerous cases where the legistator is of such uncertain or divided
m:m!c! Lha_L the calledfor interpreter, be he judge or, as is more frequent, ad-
mintstrative agency, will have full freedom o evolve substantive decisions of
his own with ondy a minimum of legislative guidelines =
Vet legislative efforts, sometimes braced up by the executive, are not al-
wiys !.lrlcl:l!’l’.ﬂ.‘il'l abowt what they want to achieve, nor do judges invariahly
function as harmonizers or eternalizers of the existing group equilibrium.
In other words, there may be situations where the question of enforcement
of a definite policy may be inescapable. This was the case, for instance, in
the United States in World War Il when the Office of Price Adminisiration
was 81 up 1o ration all scarce but essential commaodities. They were 1o be
chstributed fairly among customers at prices within inflation-preventing
ranges. The allocation part of the system somehow worked. The number ol
commadities avadlable ourside rationed channels was curtailed, but not 1o
the extent that the ethically relevant part of the goal, equality of sacrifice
could be sufficiendly realized, Enuugh commaditics, like gasoline or I:'I:I.I:'il.l'.:
moving in parallel channels, remained available for those willing and ahle
[0y prikys ‘.I:'El.llhl" risk of suspension orders, injunctions, civil-damage suirs, and
toaveryminor degree fines wasreflected in preminms of variows sorts, Now
one might @y, in the fashion of legal realism, thar the authorities had ne-
glected to caleulate the magnitude of organized pressures against the Y%
tem, which were simply 100 great 1o allow for anything but hit-or-miss en-
forcement®” Thus, in the nature of things, people would undersiand thar
punishment, that is, prison sentences, remained mostly reserved For those
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im the business of counterfeiing caton coupons, while all other vistatons
by the authoritics were simply reflected in the size of the risk premivrm, ®
The OPA caze shows that the enforcement of legal sancuons is anvihing
but automatic, even though in contrast to the German case it involved rou-
v problems of a continuing poligeal and social order—sanctions des-
tined w keep goods out of undesirable channels and oo further a reasonable
price level and patriotic morcale. Yer, enforcement presented the diffculry
that businessmen against whom measures were 1o be taken were organized,
in elose contact, and therefore never broke ranks o help the prosecution;
moreover, the potendally much more numerous supporiens of enforcement
ey, the comsumers at large, had neither an organization o speak of nor
many voices o represent them in public, The outcome of the individual en-
forcement skicmishes mayv have been unpredictable, Trde associations,
more often than ool helped along bw politicians, joined issue with the OFA
staff, The latter was wself frequently sphit according o whether the division
in question was more interesied in the survival of the organization, with s
important allocation function,* or in attempts to implement policies aimed
at equality of sacrifice. I a consciows choice had ever been made, inwould
have been between symbolic enforcement as part of an educational bar-
gaining drive and effective enforcement wo obain the goal of equaliny of sac-
rfice. Circumstances helped to avoid such a clearcut choice, In essence,
both sides, the government and the consumer, carried part of their poins,
because the concatenation of propaganda, compromise, and symbolic en-
forcement—and still more the reality of ample profus through a guaran-
teed mass market rather than through intlationary prices—kept price rises
in bounads, Ao the chiseler won, in thar atemps ar enforcement, such as
they were, were never able 1o stlamp out the market in parallel-risk premi-
ums Seen from the viewpoint of legal organization and the cole of b, the
outcome was at best dubdows, for neither the substantive goal of equal sac-
rifice nor evenbandedness in enforcement procedure made s parocalarly
strong showing, It demonsirates the difficuley of harnesing the legal svsiem
ter thie pucsuit of mavonally approved goals in the face of concerted resis-
tance by major organizations in the cuablishment
The situations in law enforcement are too multifarious for even a rudi
mentary attempt o catalog them. Visualized as a continuum, at one cndd
there would be addicated imdividual clams for wages or damages—rein-
statement claims of emplovees being quite a different matter—deriving from
contractual relations At the opposite end would Le steatons such as that
presenced in Korematsuy, US,, the case of Japanese exclusion during Waorld
War IL* Here the government, by expelbng citieens from their homes and
places of work and sending them into camps because of their Japancse an-
cestry, committed direct and acute injury, bt the courts im teying wo remedy
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the situation might have run head-on inte difficulties in enforcing their
Juddgment agaimst the execotve. They thos ad o choose betwesn covering
up the impotence of the law by adducing a special war-ime jurisdictional
scheme allowing security questions tw be decided by the malitary withowe
outside interference and—as done in Justice Jackson’s well-known dissent—
establishing a dichotomy between the judicial power, which applies the Jaw
and the Constitution and must judge accordingly, and the military power,
telling the people at the some ume oot o rely on the exercise of judical
power in such circumstances.

A judgment first and above all renders a decision on the concrete situa-
ton that has been presented. To that excent the administration as well as
the private liugant most fBshion their aoede =0 05 w bring chemselves into
line with the specific order of the court. But higher couwns do oot make their
decisions merely with regard o the particular case before them, They may
want to give directives o future actors in only partly chared fields or w
wiee] cut malpractces notin conforomity with therr notons of applicable law
or constitutional rule. To what extent will they succeedr A look at wirctap-
ping, search and seizure, and vulzauon of dlegally obtaimed confessions,
gives rise o the following observations.

Courts have no direct supervisory power over the police—federal, state,
or local—except in relation o the individoal case wnder review, From the
viewpoint of the administrator their decisions serve therefore primanly o
mtroduce a new element of rsk, Polittcians can be expected o make dec.
larations showing deference o the court, yet in the absence of continuous
prganized polittcal pressure the situaton i the case dicectly under review
will differ from the sum total of the practice falling under related headings
In the parvcular case under reviesw, the Supreme Court i nine cases out of
ten may be able to see its mandate through, even if the instrument through
which it has o work i3 as unpromisiog a3 a state court inthe deep South. Bu
in later cases the lower courts, if they feel the urge or are exposed o suffi-
clent pressure, may exercise the foe ot of distinguishing some elements jus-
tifving a different outcome and, at the very best, requiring ime-consuming
rew itigation i the higher courts On thie other hand, however, lower courts
may also get tred of shiclding police practices against criticism b higher
courts that might possbly reflect o large sepment of public opnion, In
any case, from then on the administrators will have o face increased risks
against which even legislative support s not meaciably 3 permanent help,

Conformity of administrative practices with rules emanating from law-
miakers and bodies interpreting the law has oot the same meaning for ad-
ministrarive and judicial organizations. For the administrative organizatio
conformity to the law is one factor among many in its caloulations. To Dlll\
tain such conformity is essential, however, for courns, whose very impact
15 predicated on the community’s willimgness v abade by the rules set 1.1-3.')
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courts, On the other hand, the fact that the courts are cl_ut:siflf: 1_:-u-|:hus= that
di not stand to the administration in & n:]atiunﬁh.j]:l ol:h:nrafciuml superi-
orty enhances the numerows factors of vuncertamly in their relations o
. - .
wf'ﬂl“-lhtu:lijj:-:-cj]c idea that the availability of procedure i'ulr making claims or 1.;1]:.-
holding the public order is tantamount 16 UARNIEEIE thiat Lhcsl_,- rililm are
difectively ohserved or put 1o work has little 1o recommend itsell. W hurr:m
then lie the benefits derived from rule-of-law concepts and from the in
stitutions 1o which they correspond? For both pmu_u‘lluml and substantive /
aoals, rule-of-law concepts are best undersiood as yardsticks For perfor msu‘u::;i
They connote law as ohserved regularities. “"J_acn: the route 1% ch:;li:_ﬂ, ?:I .
only thert, there 15 a great advantage 1o drawing up rl:JTI'.I_'.I'!J]EE tex he Ap]:ll_ln
to both the object and the subject of power situalions. I'he sheer need o
avoid the eruption of chaos among the cver inCreasing MAsscs ol pupn;l
lation, as much as the unheard-of Increase n l]?;' productive capacity
the advanced nations, puts @ premium on satisdying the nxpand:yg needls
of such multitudes. The efficicnt handling of LI'u:- hist .uf recurring pf”.b_-
lerns that make up their daily existence, pertaining lu.lr;t? Ir:u:ml:l:tu':.;sh I]n.f
ing quarters, health armangements, ard rJ-.u: easy translatability of :Tm_'.. t}.plj
cal needs into corresponding money equivalents, makes the operations in
volved smooth and caleulable—up 1o a point. To the extent that Lhi:_rult of
w furtpers these ends, it contributes elements of personal security 31;11
ven of substantive justice. [tmay well be, however, that the hn:;t-n.u'lan .uI'L i
iwentieth cenmry will be less impressed by diverse ]Jrﬂ-]:li:ﬂg.?lt‘.ldlsll.t claims :1'
various regimes as 10 the reign of law 11ndur.lhc|r_dumlnmn 1han. wflh 1 [L-
close cohabitation berween wide stretches of certainty fror mass man's daily
living conditicns with unheard-of arcas of oppression, Ilel:'sr_-::f:ss. andl re-
wards for maximum aggressiveness. A gencration that has lived through
Auschwitz and Hiroshima and was indifferent or powerless to prevent them,
and which is prepared 1o see bigger Hiroshimas, has no Gausc for %ﬂmpla-[
cency about its preservation or even enlargement of s f:-rl:lurly Turmshn-
living, It may have forgoiten the essential: there must be life for life 1o be

worth living.

MOTES
1. Speaking of Western countries, I crear “rube of law” ].u::rc S :ngr:utri-: prup.-nﬁi-
tinn, Its specific cases of historical application include Germany's Rechissmar and
itish Rule of Law, which will be capitalized. .
mtzlfr'?lh-:m E_:,;f:“,,,_ﬂ, are sharply emphasized in Ermet Fraenkel, Das ameribenisohs
Regi em [Cologne and Opladen, 196al, pp 1nb—z0do, -
.E:'“;E:i V. Dhcey, Introduction fo the Study of the Lanot of the Comatitution, 10th ed.
{London, 10o8). p. 198,
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