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guarantee of sorts that governments will not renege on their commitments.?
Democracies are able to make “self-binding” promises, whereby the commitments
they make are difficult to reverse because of public debate, electoral accountability,
formal and informal domestic institutions, and the efforts of civil society.* In other
words, when democracies make international commitments, they do so with the
knowledge that those commitments are made in the public view and are enforceable
at home. The implication is that leaders of democracies should not make promises
that they are not willing or able to keep.

Domestic politics intersect with international law in other ways, as well.
Governments can use the formality and obligatory nature of international law as a
way to lock-in and advance preferred policy preferences.” Because international law
is technically binding, it binds states’ hands. Thus, at least in theory, states should
not be able to deviate from international legal mandates. One recent analysis of
international tribunals suggests that states prefer international adjudication for
settling disputes, as domestic audiences more readily accept changes to the status
quo as a result of internationally mandated law.® By binding their hands through
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international law, leaders are able to make credible commitments while also remov-
ing other policy alternatives from the negotiating table.”

This chapter draws on current theories in international law and international
relations to outline three causal mechanisms of compliance that are tested in
Chapters 3 through 7. These mechanisms are: (1) signaling a commitment to
human rights, (2) setting and advancing domestic human rights agendas, and
(3) begrudging compliance through long-standing democratic preferences. These
three causal mechanisms are not mutually exclusive, and many governments juggle
multiple incentives and constraints with respect to compliance, as the case studies in

the subsequent chapters suggest. The chapter begins by identifying the agents and
actors of compliance.

II. THE AGENTS AND ACTORS OF COMPLIANCE

To better grasp the role that domestic actors and institutions play in facilitating
compliance with international human rights tribunals’ rulings, it is crucial to under-
stand, first, that the tribunals’ rulings are not self-executing. Although the rulings are
technically binding and carry with them the legal and moral force of international
human rights law, the actual process of compliance falls to the states, and partic-
ularly to the executive branch.® As explained in Chapter 1, the tribunals themselves
have little ability to enforce their rulings. Although they have a great deal of power to
name and shame, neither the Inter-American nor the European human rights
tribunals can force compliance on a state. Even their ultimate threat, expulsion
from the tribunals, is nearly an empty one. The tribunals’ reputations suffer as much
as those of member states when discussions about expelling states or states’ with-
drawal from the institutions come to the fore because it appears as if the tribunals
are weak and unable to discipline their members. Furthermore, these threats very
rarely, if ever, come to fruition (see the case of Russia and the European Court of
Human Rights in Chapter 7). Beyond the practicalities of the tribunals’ weak
enforcement and punishment capacities, the tribunals and their respective con-
ventions embrace the principle of subsidiarity. Subsidiarity refers to states’ rights
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rulings in a domestically appropriate way. Subsidiarity gives states some leeway in
implementing international human rights law, but this latitude should not be
mistaken for a free pass for noncompliance.? In practice, this means that the onus
of complying with the tribunals’ rulings falls to the state.

When human rights tribunals hand down their rulings, they address the govern-
ment of the state in question, particularly the executive. Most states send members of
the executive branch, usually from the foreign ministry, as envoys to deal with the
tribunals. In that way, the executive is the first point of contact for the tribunals, and
conversely, the actor ultimately responsible for compliance. In recent years, the
human rights tribunals have flatly rejected states’ using interbranch and federalist
tensions as excuses for noncompliance.” Once the ruling has been issued, the
executive usually distributes the work for compliance among the various elements
of the state. This entails the judiciary, including various forms of supreme and
constitutional courts; the penal system; human rights ombudsperson offices; the
legislature; and political parties. In addition, once the ruling enters the public
sphere, nongovernmental organizations (NGOs) and the media can act as conduits
for compliance by introducing transparency into the compliance process, bringing
legislative debates into the public sphere and nudging state actors and political
parties toward compliance. These domestic actors, particularly when they act in
concert, are critical for compliance, and this holds true across presidential and
parliamentary systems, as well as across federalist and unitary systems. The functions
they fulfill are diverse, ranging from increasing transparency to changing a country’s
legislative landscape.”

Independent judiciaries can facilitate the implementation of international law,
including international human rights tribunals’ rulings, into domestic jurispru-
dence through investigations, litigation, and precedent setting. An independent
judiciary capable of administering reparations, launching investigations, and hand-
ing down rulings is arguably the most valuable asset for compliance with interna-
tional human rights law. By accelerating the compliance process and providing a
safeguard against the political manipulation of the tribunals’ rulings, judiciaries
provide the legal channels and expertise to interpret and implement the rulings, as
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well as providing a venue for discussing human rights provisions outside of the
legislative and executive realms. They also spearhead investigations, reopen cases,
and change or establish legal precedent. In practice, this means that these judiciaries
can raise the costs of noncompliance with human rights tribunals in the long run
and limit the government’s ability to control compliance outcomes. By facilitating
investigations, for example, independent judiciaries unearth unsavory histories of
human rights abuses and open the door for related and subsequent investigations. By
setting precedent, independent judiciaries change the status quo of human rights
policies and expose political elites to new standards and the possibility of more litigation.
Furthermore, they can help to clarify the obligations handed down by the tribunals, thus
eliminating ambiguity about governments’ compliance responsibilities.”

Much like independent judiciaries, political parties and political competition can
raise the stakes with respect to compliance.” Although the prospect of reaping
electoral and political gains is, in part, what drives states to comply with the
human rights tribunals’ rulings and signal a commitment to human rights, compet-
itive elections also can increase the potential costs of compliance. First, linking
human rights reform to electoral outcomes can increase expectations about human
rights policies and encourage constituents to vote based on human rights practices.
Compliance with one human rights case can cast a harsh light on other human
rights violations and become easy fodder for opposition groups looking for inroads to
electoral victory. Similarly, legislative debates can turn minor human rights issues
into much larger political concerns. Above all, political competition can serve to
either introduce new legislative measures that threaten to change the state’s human
rights policies or, alternatively, thwart the executive’s attempts at passing legislative
reform that would comply with the tribunals’ rulings. In both cases, political
competition means that the executive branch of government cannot control the
compliance outcome and is often forced to deal with policy changes that run
counter to its human rights preferences.

In addition to independent judiciaries and political competition, NGOs and a
free and independent media are particularly important actors in states’ dealings with
human rights tribunals. International NGOs, or INGOs, such as the Center for
Justice and International Law (CEJIL) in Latin America, play a critical role in
bringing cases to the tribunals. Because victims and local groups frequently lack the
funding and resources required to navigate the bureaucratic and legal nature of the
tribunals, they rely on INGOs that have developed a particular skill set with respect
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to the tribunals. By partnering with local NGOs and domestic advocates, these
INGOs and the transnational activist networks they form can be important for
both feeding cases to the tribunals and pressuring governments to comply with the
rulings after they have been handed down.™* Although the direct influence of these
activist organizations tends to dissipate once a ruling has been handed down, the role
that NGOs play in the compliance process is nevertheless an important one: they act
as a conduit for information around compliance and help to put compliance on the
domestic political agenda.

Nongovernmental organizations and other civil society groups can set the dis-
course and mobilize voters, other activists, and policy makers.’> Thus, in many ways,
these groups help to facilitate compliance. By holding executives accountable, they
exert pressure and name and shame governments that do not live up to their
international commitments. Nongovernmental organizations also can hold the
government to account for new/higher human rights standards, expose any trans-
gressions related to the human rights tribunals, and criticize governments for drag-
ging their feet in the compliance process.*® The media also can act as a conduit for
compliance by exposing states’ international obligations and increasing the trans-
parency of the compliance process. In its more aggressive forms, the media can
mock, shame, and accuse states of failing to live up to their international and
domestic human rights responsibilities and expose underlying problems in the
state’s human rights policies.”” States that are truly dedicated to complying with
human rights should be able to leverage coverage in the press to promote their
human rights reforms, whereas those that are not suffer the added costs of losing
control over the public dialogue around human rights.*®
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The ways in which international law empowers domestic actors depend largely on
their relative power within domestic politics. Sonia Cardenas (2007) suggests,
“which actor wins a domestic battle over state compliance may in the end have
more to do with who has the greatest institutional power than who is committed
most firmly to an international norm.”® International law, and particularly the
tribunals’ rulings, can provide an impetus for action for individual actors or coali-
tions of actors, but their ability to act on that impetus will be limited — or enhanced —
by their domestic political power.*

In all of the cases that I examine in the chapters that follow, domestic political
actors play an important role in compliance with the human rights tribunals’ rulings.
In some cases, such as the strong executive system in Argentina, executives might
play more of a leading role than other actors, but that is not to suggest that they can
facilitate compliance without the support and initiative of other domestic players.
Similarly, in the parliamentary system of the United Kingdom, despite the reluc-
tance of Downing Street to comply, Parliament’s human rights body forced the
government to comply with the European Court of Human Rights’ (ECtHR) rulings
regarding prisoners’ rights and national security policy. Indeed, it is striking to note
that, across all of the cases, from Brazil to Russia, Colombia to Italy, domestic
compliance coalitions are the key factor for compliance — and for good reason. No
single domestic actor, not even the strongest executive, can satisfy all of the tribunals’
mandates, legally or logistically. Changing the country’s laws and policies, develop-
ing new programs, and striking down existing legislation require a coalition of
domestic actors willing and able to comply with the tribunals’ rulings.

ITI. EXPLAINING COMPLIANCE WITH HUMAN RIGHTS TRIBUNALS

Demonstrating a Commitment to Human Rights

In contemporary politics, domestic constituents and international partners make
increasing demands about the protection of human rights. These demands create
an incentive for most states to declare a commitment to human rights norms and
laws. The regular coverage of the Inter-American and European human rights
tribunals’ jurisprudence in local newspapers and the engagement of domestic civil
society groups with the tribunals suggest that audiences at home are paying
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attention to how their elected officials respond to the tribunals’ rulings. Constituents
expect that political elites will uphold basic human rights, and they are willing to
express their expectations in the media and in the voting booth.* Executives can use
a reputation for respecting human rights and the rule of law as important sources of
political capital, both at home and abroad, today or in the future.”

Domestic audiences are increasingly vocal and demand that governments respect
their constituents” human rights, and they are willing to punish and reward govern-
ments for their human rights practices in the voting booth.* For instance, in a 2005
Gallup poll in Argentina, nearly two-thirds of respondents claimed that govern-
ments’ protection of civil rights was an essential part of democracy and identified the
government as the primary protector of human rights.*> More recently, Hungarians
took to the streets to protest Hungary’s new, restrictive media laws, and Muslim
French women protested France’s “burka ban.”*® In Europe, in the Americas, and
across the globe, domestic audiences are willing to express their human rights
preferences and expect their governments to uphold their human rights promises.

Although political scientists often talk about a democratic deficit among recently
democratized states, the young democracies of Latin America and Central and
Eastern Europe face a related but potentially more difficult problem: a crisis of
confidence and legitimacy. International successes, including compliance with
international human rights law, can be a way for governments to demonstrate
their legitimacy and competence. Moreover, as constituents become more attuned
to what their governments are doing, they should be more likely to demand
legitimacy and, by extension, hold their governments accountable for their human
rights commitments.
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In addition to responding to public opinion and domestic political pressure,
governments are vulnerable to the demands of their international partners and
often have an incentive to signal to international audiences that they are, indeed,
committed to human rights. The politics of human rights has become an important
part of statehood and governance. International audiences, from bilateral trading
partners to international financial institutions and the United Nations (UN),
increasingly use human rights provisions as conditions on trade, aid, and a seat at
the international negotiating table.*” At the most basic level, governments face
international pressure to be good global citizens and uphold their international
commitments. By showing the international community that they are committed to
human rights, states also can signal that they are able and willing to uphold their
international obligations on other issue areas such as trade, security, and environ-
mental protection; are part of modern or civilized international society; and respect
the rule of law in an increasingly legalized international environment. For those
states that are regional and global leaders, the stakes are even higher: they are
considered precedent setters and are expected by their regional and international
partners to set a good example for other member states. Meanwhile, for unconsoli-
dated democracies, demonstrating a commitment to human rights is one way to
signal to other states a capacity to be regarded as an equal partner in international
politics.?®

On a more material level, donors, aid agencies, and trade partners pay increas-
ingly more attention to states’ human rights practices.*® Of course, changing interna-
tional norms about the importance of respecting basic human rights also have affected
international organizations themselves. This suggests that those states that continue
to receive substantial amounts of overseas development assistance and/or foreign
direct investment have a particular incentive to signal a commitment to human
rights in order to maintain or develop their international economic partnerships.
Even for states that are donors, their embeddedness in the international financial
system can lead them to comply with human rights tribunals’ rulings as they face
pressure to set an example for others.

Compliance with the tribunals’ rulings provides a particularly novel signal for
states for a number of reasons. First, the rulings give a name and face to otherwise
abstract human rights issues. Perhaps one of the best examples is the case of Maria
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da Penha v. Brazil, discussed in Chapter 1. Ms. da Penha quite literally became the
spokesperson for activism against domestic violence, and her story became one of
the triumphs of human rights over impunity in Brazil.>° That said, the rulings are
discrete in scope and pertain to one case, one family, or one issue area. Compared to
joining a new human rights agreement, for example, this compact mechanism is
relatively self-contained.

Second, the rulings are externally mandated. For those constituencies most
ardently pushing for compliance, the universal and international nature of the
norms embodied by the rulings makes compliance all the more important. For the
state, the external mandate both strengthens the signal that it can send by compli-
ance (for the same reasons that the constituents and other actors view it as legitimate)
and pushes the issue to the top of the agenda.? Furthermore, the tribunal itself can
add pressure on the state to follow through with its international commitments and
human rights obligations. Finally, the fact that the tribunals’ mandates contain so
many different elements, including relatively easily accomplished mandates, such as
paying reparations, means that governments can deploy — or try to deploy — a
practice of partial compliance in order to satisfy (partially) constituent and interna-
tional observer demands as a signal of their commitment to human rights.

Domestic institutions can make compliance with the human rights tribunals’
rulings a particularly valuable way for executives to demonstrate a commitment to
human rights. This takes two forms. First, domestic checks on the executive further
legitimate the executive’s human rights policies and the compliance process.
Imagine a situation in which an authoritarian leader issues an executive decree
announcing compliance with the Inter-American Court’s rulings. Perhaps this
executive decree establishes a new human rights law or sets the legal foundations
for trying suspected perpetrators. International and domestic audiences alike are
bound to meet such compliance with skepticism. The rewards for compliance —
fulfilling a personal commitment to human rights, legitimizing ongoing rights
reforms, and garnering material and reputational benefits from international and
domestic audiences — are about perceptions just as much as they are about reality.

At a basic level, domestic audiences, international partners, and the tribunals
acknowledge the qualitative differences between enacting measures of nonrepeti-
tion and financial reparations and the differences between launching a full-scale
investigation into a massacre and the publication of a ruling in a local newspaper.>*

3° Maria da Penha Maia Fernandes v. Brazil (Inter-American Commission on Human Rights 2001).

3 Guzman, How International Law Works; Andrew Guzman, “The Cost of Credibility: Explaining
Resistance to Interstate Dispute Resolution Mechanisms,” The Journal of Legal Studies 31, no. 2 (2002):
303-326; Huth, “Legitimizing Dispute Settlement: International Legal Rulings as Domestic Political
Cover.”

Thatsaid, there is also the ambiguous question of the impact of the rulings, which may happen in more
diffuse ways than this typology of compliance processes suggests. See also: Carozza, “Subsidiarity as a
Structural Principle of International Human Rights Law”; Hunt, “State Obligations Following from a
Judgment of the European Court of Human Rights”; Lambert Abdelgawad, The Execution of

32

111 Lxplarmung wompliance with riuman Kignts 1npundls 29

By being willing to pay the ex post costs of compliance, governments can signal a
credible commitment to human rights, but only if robust domestic institutions, such
as judiciaries and legislatures, are able and willing to fully implement the tribunals’
rulings and recommendations on the domestic level. The irony, of course, is that
those states most in need of demonstrating a commitment to human rights to
domestic and international audiences often lack the domestic institutions necessary
to fully comply with the tribunals’ rulings. The challenge for these states is leverag-
ing compliance in order to signal a (credible) commitment to human rights without
sacrificing too much of their policy-making authority.

Setting and Advancing Domestic Human Rights Agendas

In addition to providing governments with an opportunity to demonstrate a commit-
ment to international human rights, compliance with the tribunals’ rulings supplies
governments, and particularly executives, with the chance to promote particular
human rights agendas at home. International law invests executives with significant
agenda-setting powers, and this is true for the tribunals’ rulings as well. The tribunals
issue their rulings directly to the executive branch, which, in turn, delegates author-
ity for compliance to a variety of domestic political actors. Executives can capitalize
on this opportunity by pushing for compliance with human rights tribunals’ rulings
when those rulings advance their preferred human rights policy agenda and when
the tribunals’ rulings provide political cover for difficult or divisive policy reforms.
In her recent work, Simmons proposes a domestic theory of compliance and
suggests that international law has an impact on domestic politics insofar as it endows
domestic actors with particular powers.3® Among these functions, Simmons indicates
that international law enables executives to set the national agenda on human rights
policies.3* In the case of the Inter-American and European human rights tribunals, the
executive enjoys significant power as a gatekeeper. The executive branch staffs the
country’s offices in San José and Strasbourg (respectively), receives the rulings and
recommendations from the tribunals, and engages in an ongoing dialogue with them.
Moreover, as Simmons says, international law “gives the executive a fairly clear
proposal to discuss as an alternative to the status quo.”®* Once a ruling has been
handed down, executives are able to influence the rate and degree to which interna-
tional human rights tribunals’ cases enter the domestic sphere by either withholding
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support for compliance or by pushing the question of compliance onto the legislature’s
agenda and the judiciary’s docket. The tribunals’ rulings serve as a legal mandate and
political focal point for compliance and carry with them the normative power of
international law. Because of these characteristics, executives — and other domestic
actors — can use the tribunals’ rulings to advance their own policy objectives.®

The tribunals’ rulings can add legitimacy and urgency to domestic policy reforms
through the normative and binding powers of international law. The normative
power of international law may be diffuse, but recent research suggests that it does
alter constituents’ preferences. In his experimental study, Tomz (2007) finds that
constituents are more likely to support policies they believe to be backed by interna-
tional law.” International law can lend legitimacy to domestic policy reform
through its language of expertise and through the idea of representing an interna-
tional consensus on particular human rights standards.3® This is not to suggest that
the policies that executives pursue under the mantle of compliance with the
tribunals’ rulings are necessarily legitimate but rather that executives can use com-
pliance to legitimate and advance their own policies. That is, when an executive’s
human rights agenda aligns with a tribunal’s rulings, we should expect the executive
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to pursue compliance much more readily and to use the normative power of
international law to help build compliance coalitions. In turn, complying with the
tribunal’s rulings makes the government appear legitimate in its own right, harken-
ing back to the first causal mechanism and the idea that compliance can be used to
bolster a government’s reputation as a rights-respecting state.

Executives or other domestic actors interested in facilitating compliance can also
leverage the binding nature of international law to promote domestic policy change.
For example, in their analyses of new democracies’ decision to join human rights
tribunals and international organizations, respectively, Moravscik (2000) and
Pevehouse (2005) find that govemments in newly democratized states join these
institutions to lock in pro-human rights and pro-democratic reforms. The underlying
logic is that international law and international organizations protect fragile domestic
institutions by providing legitimacy/credibility and changing the political calculations
of domestic political elites.3® In a similar way, compliance with the human rights
tribunals’ rulings can help governments to lock in human rights reforms by abdicating
power to international human rights tribunals. By surrendering power to the tribunals’
rulings, executives and others interested in human rights reform have a built-in
safeguard and scapegoat for their domestic human rights reforms.

If executives did not face institutional checks from legislatures and judiciaries,
they would have little policy incentive to use compliance with the tribunals’ rulings
to advance their own policy preferences. Simmons argues, “treaties should have
their greatest impact where governments are otherwise constrained in their ability to
initiate legislative reforms to protect human rights.”# If the executive had easy
access to the legislature’s agenda or the court’s docket, then compliance with the
tribunals’ rulings would not hold much strategic value. It is when the executive is
constrained that the tribunals’ rulings are at their most effective.

Absent strong executive leadership, other domestic actors also can use the tribu-
nals’ rulings as a way to advance policy change. Judges and legislators, for example,
can use the tribunals’ rulings to change precedent or instigate a new political debate
about human rights. As the case of Portugal in Chapter 5 shows, by adhering to the
ECtHR’s rulings on the freedom of speech, Portuguese judges have slowly started to
change the politico-judicial conversation about free speech rights.

Democratic Preferences and Begrudging Compliance

Strong, well-established democracies with robust human rights protections might
have little incentive to signal a commitment to human rights or to leverage the

3% Andrew Moravscik, “The Origins of Human Rights Regimes: Democratic Delegation in Postwar
Europe,” International Organization 54, no. 2 (2000): 217-252; Pevehouse, “Democracy from the
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normative power of international law to facilitate domestic human rights policy
change. In some instances, this means that strong, rights-respecting democracies
comply readily with the tribunals’ rulings. Yet, this does not mean that compliance is
rote or automatic. Instead, these governments often begrudge the tribunals and their
rulings but comply anyway, arguing that their hands are tied by the government’s
long-standing commitments to international law, human rights, and democracy.

A large body of literature suggests that democracies tend to have a deep-rooted
preference for human rights, as well as better human rights practices than do
nondemocracies.* This preference, whether derived from the common philosoph-
ical underpinnings that the normative constructs of democracy and human rights
share or from continued socialization into communities of rights-respecting democ-
racies, should also extend to democracies’ relationship with human rights tribunals’
rulings. This is not to suggest that democracies never violate human rights norms
and laws and that they are not subject to human rights tribunals’ criticisms and
adverse judgments. In fact, the prevalence of human rights lawyers and a culture of
litigation often make these countries some of the most frequent defendants at the
ECtHR. Furthermore, democracies’ preference for human rights does not imply
that they will always agree with or welcome the tribunals’ rulings. Rather, the
connection between democracy and human rights implies that democratic
governments can justify compliance with the tribunals’ rulings as reflective of
a long-standing commitment to human rights and the rule of law. Thus, for
governments like the United Kingdom, when pressed to choose between short-
term goals (e.g., extraditing a terrorist suspect to the United States) and long-term
objectives (e.g., upholding a traditional respect for human rights), they must often
chose between what the public says it wants (e.g., extradition) and what the
government believes the public wants and needs (e.g., a government that upholds
the country’s tradition and fulfills its international legal obligations). The tribu-
nals’ rulings and the formal nature of international law provide governments with a
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modicum of political cover when they are forced to make unpopular human rights
choices.

IV. COMPETING EXPLANATIONS FOR COMPLIANCE

Along intellectual history in international relations and international law provides a
number of competing explanations for states’ compliance — or noncompliance —
with international law. These explanations generally fall into four categories:
(1) explanations that focus on the endogenous or epiphenomenal nature of interna-
tional law, (2) theories that understand compliance as the result of coercion or
enforcement from the top down, (3) those that point to the importance of interna-
tional law in shaping new norms and socializing states into these norms, and
(4) explanations that point to domestic politics.#

Tackling Endogeneity

One of the prevailing arguments about compliance with international law suggests
that states’ compliance has little to do with international law itself. Compliance,
realist scholars suggest, is the result of states’ ex ante expectations about enforcement
and their projected compliance performance. This literature suggests that states join
international agreements under two circumstances: when they expect to be com-
pliant with the provisions of the agreement and/or when they are confident that their
international obligations will not be enforced.®

One of the major puzzles in human rights law is the pattern of states” membership
in human rights agreements. Consistent with the notion that states only join treaties
if they expect to comply with them and/or they do not expect them to be enforced,
states with the best and the worst human rights practices have ratified the major UN
human rights treaties, such as the Convention against Torture or the International
Covenant on Civil and Political Rights. States with strong human rights practices
have little to lose from joining. Expectations about international enforcement are
low, and they have good human rights practices from the start. Similarly, states with
poor human rights practices have little to lose but much to gain. Knowing that
international human rights agreements are rarely enforced and that joining these
agreements can be accompanied by foreign aid, a reduction in international med-
dling in domestic affairs, a safeguard against domestic opposition, and increased
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domestic and international legitimacy, even the worst human rights abusers have
significant incentives to join human rights agreements.*

The most obvious implication of this argument for compliance with the tribunals’
rulings would be that better human rights practices should lead to better compliance
rates. That is, states that are ex ante compliant with international human rights
norms and standards will be more likely to comply with the tribunals’ rulings than
will states with weaker human rights practices. Yet, as the statistical results in
Chapter 3 suggest, this is not always the case, and human rights standards at the
time of compliance are not a statistically significant driver of compliance with the
tribunals’ rulings. A second implication of the endogeneity argument would be that
states should change their human rights practices regardless of the human rights
tribunals’ rulings. That is, a state would initiate human rights reforms absent the
external impetus of the tribunals’ rulings. This poses an interesting counterfactual
argument, one that the following case studies only briefly examine. As discussed in
Chapter 1, the case studies that follow look for smoking guns: they seek to verify the
existence of a casual mechanism, not to rule out counterfactuals or other explan-
ations. That said, I think it is reasonable to expect that the tribunals’ rulings affect the
timing and speed of human rights reform, even if they would have happened,
eventually, without the tribunals’” work. Moreover, ﬁrm tribunals’ rulings add value,
particularly external legitimacy and a domestic focal point, that helps to explain why
states change their human rights practices.

Coercion

The essence of the endogeneity argument is that states’ compliance with interna-
tional law has very little to do with the constraining powers of international law.
A similar argument also suggests that compliance with international law is not
because of the constraining properties of international law, per se, but rather is the
result of coercion or compulsion on the part of a regional or global hegemon.#
Although this hypothesis points to a potentially interesting dynamic — the involve-
ment of states in the internal human rights policies of other states — its application to
the case of compliance with the human rights tribunals, particularly in the Latin
American context, is debatable. For coercion to be the driving factor behind
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compliance, it is important to identify who would be providing the muscle to coerce
other states into complying with human rights tribunals. In the Inter-Americas, the
United States’ refusal to participate in the Inter-American Court hamstrings its
capacity to use coercion to make other states in the region submit to the Court’s
decisions. Latin America’s second biggest trading partner, China, is also an unlikely
source of coercion regarding compliance with the tribunals’ rulings. Although in
Europe the European Union (EU) and its member states occasionally exercise a
great deal of power over the other member states, this power is most often of the
naming-and-shaming variety. Ultimately, the member states of the Council of
Europe (COE) and the EU are not equipped to provide any “bite” to their naming
and shaming within the context of the Court.* Although recent research does
suggest that foreign audiences are increasingly interested in the human rights
performances of their trading partners, it seems that this interest has not yet trans-
lated into coercive compliance.*’

Enforcement

A somewhat different approach that also focuses on a top-down model of compli-
ance points not to great powers or hegemonic states but rather to international
institutions’ role in enforcing international law. Traditional explanations of enforce-
ment have focused on the negative implications of noncompliance, whereas a more
recent wave of scholarship on international political economy suggests that institu-
tional design affects enforcement, or rather, expectations of enforcement.*® Other
scholars suggest that strict enforcement (in the case of peace agreements) or pre-
emptive enforcement (in the case of outfitting oil tankers to prevent spillage,
for example) can help to facilitate compliance.*> Meanwhile, the international
law literatures posits three main variables about international institutions and,
particularly, international tribunals’ enforcement capacity: (1) the institutions’
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independence, (2) the punishment tools at the tribunals’ disposal, and (3) the degree
to which member states participate in and provide accountability for the tribunals’
work.>®

All of these models of enforcement, however, depend on the coercive and
retributive aspects of enforcement rather than on the benefits of compliance or
the socialization process that some scholars suggest facilitates compliance, which
I discuss in the section on international law as instructive and constitutive, later in
this chapter.” Analyses of the ECtHR have stressed the comparatively strong
enforcement powers of the European Court, including the COE’s political oversight
of the Court’s judgments and the peer pressure and naming and shaming that take
place within the COE’s Committee of Ministers.” The most aggressive and retrib-
utive type of enforcement available to punish noncompliance at the COE is
suspension from the Council. Yet, although the COE has threatened to expel the
Ukraine and Russia from the Council for their noncompliance, and, in the early
days of the Court, Greece willingly withdrew from the organization, the threat of
suspending a state’s COE membership is generally an empty one. It would be
foolhardy for the COE to expel the very Western European states that fund the
organization. Similarly, if one of the objectives of membership in the COE is
socialization into democratic and European institutions, the COE has few incen-
tives to expel the states of Central and Eastern Europe. Thus, although the COE and
the ECtHR do have a unique enforcement mechanism on paper, they would have
great difficulty if they ever attempted to use it. It is unlikely that the formal toolbox of
punishments makes enforcement effective and fosters compliance. Moreover, the
enforcement capacities of the human rights tribunals are not always as profound in
practice as they seem on paper.>* The ability of the ECtHR or the Committee of
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Ministers to strike down domestic legislation, overturn domestic court decisions, or
otherwise forcibly coerce states into policy change is limited.5> The Inter-American
human rights institutions are in an even weaker position: although the Inter-
American Court of Human Rights (IACtHR) can dictate specific policy changes,
neither the Court, the Commission, nor the Organization of American States
provides any enforcement mechanism aside from sporadic reviews based largely
on the information provided to them by the victims and the state. International
human rights tribunals can provide for oversight, make states’ compliance records
public, and engage in naming and shaming, but their ability to enforce the rulings is,
in reality, quite limited. The limitation of the tribunals’ enforcement power is both
structural (in the sense that the principle of subsidiarity, or deference to the states,
is a cornerstone of international adjudication) as well as logistical. Despite
the increased adjudication of human rights concerns on the international stage,
compliance is, and will likely remain, a domestic concern.5® Moreover, the different
levels of enforcement capacity between the Inter-American and European human
rights tribunals do not provide much leverage in explaining variations of compliance
within the two institutions.

International Law as Instructive and Constitutive

Normative approaches to compliance understand states and international organiza-
tions as social environments.5” The community’s standards and norms are prescrip-
tive, meaning that they encourage states to change their underlying preferences and,
consequently, their behavior to be consistent with the community’s standards.
Normative work on human rights agreements suggests that through pressure from
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the international community, domestic and international NGOs and other states,
state actors begin to change their discourse, their behavior, and, subsequently, their
preferences regarding human rights.?® Following this logic, states would comply
with the rulings when they become socialized into a community and begin to
understand the tribunals’ rulings and the human rights norms as prescriptive.

The normative approach, particularly regarding socialization, is an important
alternative hypothesis to consider, especially in the context of the ECtHR, where
states often are enmeshed in a complicated web of interaction and have many
opportunities for socialization and for the adoption of the norms of the community.
Naming and shaming can be an important way for the international community
to cajole noncompliant states into compliance, and, indeed, the tribunals’ enforce-
ment is the ability to name and shame noncompliant states. One of the limitations
of this line of inquiry, however, is the challenge of identifying the specific mecha-
nisms of socialization. In other words, we need to be cautious of “dummy social-
ization,” whereby we assume that, simply by virtue of being members of the same
institution, states automatically become socialized into the community’s norms.®
Similarly, it would be a mistake to assume that these same states are equally
susceptible to naming-and-shaming methods just because they are members of the
tribunals. .

A second normative explanation for compliance comes from the managerialist
school. Managerialists suggest that states understand their obligations in interna-
tional law as guided by the principle of pacta sunt servanda (the treaty must be
obeyed) and that noncompliance is the result of ambiguous treaty provisions,
ignorance of the rules, or a lack of state capacity.®® Underlying this logic is the
idea that states will comply with the tribunals’ rulings when they are capable and
when there is little uncertainty surrounding the rulings. To put it differently, non-
compliance is usually the result of either a lack of state capacity or ambiguity about
the legal obligations created by the rulings. This implies that states’ compliance
hinges almost entirely on their capacity and the clarity of the rulings.

Although the empirical research does not suggest that states comply whenever the
rulings are clear and/or states have the capacity to follow through with their
obligations, the managerialists’ focus on capacity and uncertainty is important.
State capacity is a necessary prerequisite for compliance, and, at times, the tribunals
will issue compliance orders that are impossible — or nearly impossible — to com-
plete. The Inter-American Court of Human Rights, for example, often will ask the
state to recover and return the remains of victims to their families. This can be an
exceedingly difficult task, and when dismembered bodies and mass graves are
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involved, the state often is simply unable to fulfill this 8@::@5@:#9 That said, such
lack of capacity is the exception, not the rule, and both of the tribunals have
dismissed states’ claims that a professed lack of capacity is a legitimate excuse for
noncompliance.®*

V. CONCLUSION

This chapter takes the question of compliance with international human rights
tribunals’ rulings and situates it within international relations and international
legal theory. In particular, this chapter sets out two main ideas. First, compliance
with the tribunals is an inherently domestic affair and depends on the participation
of multiple domestic actors, including executives, judiciaries, legislatures, civil
society, and media organizations. Although the human rights tribunals do provide
more oversight than almost any other international adjudicative body, the process
hinges on the political will of domestic actors.

Whence does this political will come? The second part of this chapter outlined
three main causal process mechanisms that can help to explain compliance. First,
complying with the tribunals’ rulings is a way for governments to signal a commit-
ment to human rights. That is, by agreeing to the tribunals’ ruling and recommen-
dations, states are able to make a larger statement about their human rights
commitments. This is particularly the case for states like Colombia that have a lot
to gain, materially and reputationally, by complying with the tribunals’ rulings.
Governments cannot control the timing or the substance of the tribunals’ rulings,
and, in that way, compliance with the rulings demonstrates a broader commitment
to upholding human rights. The challenge, as Chapters 3 and 4 will explore in more
depth, is that states often only comply with the tribunals’ rulings in part and tend to
comply with the low-hanging fruit of the tribunals’ rulings. Paying reparations to
victims is qualitatively different from changing human rights laws and practices, and
this tendency to comply with the low-hanging fruit often means that audiences can
be skeptical of compliance as evidence of a commitment to human rights.

The second causal mechanism outlined suggests that governments can use com-
pliance as a way to advance their own domestic agendas. The tribunals’ rulings
provide political cover and legitimacy, which is sometimes sufficient to galvanize a
compliance coalition and push through unpopular human rights reforms at home.
The third causal mechanism examines the opposite side of this coin. That is, even
for countries with long histories of protecting human rights, international human
rights tribunals can be unwelcome intruders. In these instances, executives rely on
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the countries’ long-standing commitment to human rights to foster enough domestic
political support for compliance, often crying that their hands are tied by their
preexisting human rights obligations. The chapters that follow will examine these
causal processes and pay particular attention to the role that domestic actors and
coalitions of these actors play in the compliance process. The empirical analyses in
Chapters 3 through 7 will also evaluate competing explanations for compliance with
the tribunals’ rulings and provide a larger empirical and theoretical picture of
compliance with human rights tribunals.

Domestic Institutions and Patterns of Compliance

I. CHALLENGES OF MEASURING COMPLIANCE WITH
HUMAN RIGHTS TRIBUNALS

Measuring compliance is one of the fundamental challenges to understanding states’
compliance with international human rights tribunals’ rulings. Although both the
Council of Europe (COE) and the Organization of American States (OAS) try to
keep track of states’ compliance, inconsistent data collection, measurement, and
evaluation procedures, not to mention the sheer number of cases, make assessing
compliance nearly intractable. I interviewed a number of international bureaucrats
who work at the tribunals, and most indicated that they were not able to pinpoint the
compliance rate for any given country or case. Nevertheless, nearly all agreed that such
information would greatly facilitate their work, and, in recent years, both the European
and Inter-American tribunals have taken steps to improve their assessment processes.

[t is quite possible to measure compliance, although doing so requires rethinking
the unit of analysis. Rather than beginning with states’ overall compliance perform-
ance or even case-level compliance, we need to begin with the microfoundations of
the tribunals’ rulings: the discrete obligations or mandates nested within each case.
This chapter begins with a discussion of how I measure compliance with interna-
tional human rights tribunals and then presents a new dataset on compliance, the
Compliance with Human Rights Tribunals (CHRT) Dataset. After introducing the
dataset, this chapter uses statistical analyses to demonstrate some broad patterns of
compliance.

As I discuss in Chapter 1, human rights tribunals ask states to fulfill many discrete
obligations following an adverse judgment. Any given case can contain two, three,
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