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And criminal litigation, at least, has always tempted the vmﬂz.n-
ipants to zeal. The occasional compromise of factual truth in
the process, or in the outcome, is only one of the several sorts
of anguish inherent in any system of penal response. And such
errors must probably be borne as the price of a system of con-
trolled contention which—like ours—gropes unsurely toward

some form of justice.

Leitura facultativa

DAMASKA, presentation of evidence and
Factfinding precision, p.1083-95
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MIrjAN DaMaSkat

For at least a century a debate has been raging about the
relative advantages of the adversary and nonadversary presenta-
tions of evidence as tools in the quest for the truth.! Most of the
time this debate proceeded in a mild sfumato of conceprual am-
biguity: Differences in the styles of developing evidence were
often conflated with differences in arrangements concerning the
collection of evidence, admissibility rules, and similar related is-
sues. Beyond that, until quite recently, the arguments advanced
were speculative, and information was exclusively in the form of
impressions and intuitive insights. In our age, so enamoured of
scientific methodology and so desirous of replacing “soft” by

1 Professor of Law, University of Pennsyhvania.

' In the Anglo-American legal ciitire the discussion of the two manners of proof-
tzking can easily be traced at least as far as Jeremy Bentham. It is rather difficult,
however, to find proponents of the continental style of taking evidence among English
and American writers. For a somewhat critical view see R. SCHLESINGER, COMPARATIVE,
Law 318, 344 (3d ed. 1970). Even Bentham, so critical of the common law svstem_ in
many respects, praised the English tradition for “giving the parties the power of examin-
ing witnesses.” Ser J. BENTHAM, A, TREATISE ON JubicIAL EVIDENTE TU5 (1825). On the

Continent of Eurape, the debate abaut ihe relative merits of the nwo evidentiary stvles

was especially lively after the revolutionary upheavals in the nineteenth century German
states. The French revolutionary reforms of 1791 ook place much 100 early 1o produce a
debate on the merits of cross-examination, So strong was the atraction of English institu-
tions in post-1848 Germany, that a provision permitting cross-examination found its way
into § 239 of the German Code of Criminal Procedure of 1877. See THE GERMAN CODE OF
CriMiNal PROCEDURE § 239 (The American Series of Foreign Penal Codes No. 10, H.
Niebler transl. 1963) [hereinafter cited s GErMax Cope]. Old tradition prevailed, how-
cver, and to the present day this provision, while always a possibility, is simply not used in
actual practice. See T. KLEINKNECHT, STRAFPROZESSORDNUNG 571 (2d ed. 1970). On the
vicissitudes of the idea of cross-examination in Germany see . HERRMAxN, DiE Rerory
DER DEUTSCHEN HAUPTVERHANDLUNG NACH DEM VORBILD DES ANGLO-AMERIKANISCHEN
STRAFVERFAHRENS 55-141, 336 (1971). The present author is familiar with an abortive
experiment in the 1960's before a Croatian court, in that constivent republic of Yugo-
slavia, 1o introduce examination by the parties—in liew of the traditional judicial exami-
nation. This experiment was inspired by the then Chief Justice who, upen his rewurn
from America, was very much impressed by the art of cross-examination, This brief
episode, poorly prepared, ended in 4 fiasco.

Examination by the paries, albeit quite diflerently strucuured from the Anglo-
American variation, can he found in only a few continental Jurisdictions. Scandinavian
countries and Spain follow this pattern, See id. 393-96.
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“hard™ data, the question almost naturally arises: can at least
some themes involved in the debate be translated into a form
susceptible of empirical analysis? If the answer is in the affirma-
tive, perhaps products of disinterested science can replace our
prejudice, parochialism, and irrational attachments to existing
' arrangements, no matter how “efficient” these existing arrange-
ments may be. In the present Article I propose to express my
reflections on this subject, reflections that were stimulated by a
piece of research presented in a series of recent, thought-pro-
voking empirical studies.?

My discussion will be in three parts. In the first I shall deal
with a number of conceptual preliminaries. Although this part
will have its longueurs, our modern eagerness for empirical in-
formation must not blind us 10 the need for careful theeretical

preparation before we descend to the empirical plane. Also, as..
we shall later see, it is mainly through theit’ theoretical under; -

pinnings that values are smuggled into supposediy value-free
research paradigms. The second part will analyze briefly the
study that provoked me to write these lines, and then go on to
offer a prospectus for another empirical study of proof-taking
styles. Finally, in the third part,.1 shall assume that reliable em-
pirical information has been obtained from my suggested pro-
spectus. The significance of such knowledge will then be can-
vassed from the perspective of the epistemology of the criminal
process. I shall concentrate here on the possibility that the “real-
ity we try to ascertain through evidentiary activity need not be
exactly the same in different systems of administering justice.

—_—

-

1. THEORETICAL PROPAEDEUTIC

A. Preliminary Remarks on the Object of Proof

The problem whether the adversary or the nonadversary

mode of presenting evidence is better equipped to lead to the
truth cannot be analyzed in vacuo. “Truth about what?” is the
question that must be answered at the very outset. It must be

* Thibaut, Walker, & Lind. ddversary Presentatton and Bius in Legal Decisionmaking, 86
Harv. L. Rev. 385 (1972). This study is part ol the produc of the project “Human
Behavior and the Legal Process.” supported In a grant trom the National Science Foun-
dation. Additionul pieces of research have been described in a numher of subsequent

articles. See Lind. Thibaut, & Walker, Discovery and Presentation of Evidence in Adversary and ==

Nonadversary Proceedings, 71 MicH. L. REv. 1124 (1973): Walker, Thibaut, & Andreol:,
Cudder of Presentation @f Trinl, 82 Yare L.]. 216 (1972).

e

~EL T A

*TITe s, AT -

 EEI

S

19751 .~ PRESENTATION OF EVIDENCE 1085

determined with sufficient precision what is the referent to
which the characterization “truth” or “falsity” applies.

Following in the path of the studies mentioned a moment
ago, 1 shall be concerned solely: with issues involved in arriving at
a judgment concerning the guilt or innocence of the criminal
defendant. But this restriction is far from sufficiently precise. To
begin with, consider that the issues disposed of in a judgment do
not all have the same epistemological status: The meaning of the
symbol “truth” changes considerably as we attach it to its differ-
ent component parts.

mrm background for my quick reconnaissance over familiar
terrain, imagine a manslaughter charge arising out of reckless
driving. The decisionmaker must determine the truth of a cer-
tain number of propositions regarding “external facts,” such as
the speed of the automobile, the condition of the road, the traf-

- fic signals, the driver's identity, and so on. The mental opera-

”

tions required to ascertain such “external facts belong primarily
to the sphere of sensory experience. The inquiry here appears to
be relatively objective,® and the “truth” about such facts does not
seem to be too elusive.* ‘

‘But many “internal facts” will also have to be established
in_the imagined case. They regard aspects of the defendant’s
_Sos_oa e and volition, to the extent to which these are impor-
tant forthe application of the relevant legal standard. The as-
certainment of such facts is already a far less objective under-
taking than the ascertainment of facts derived by the senses:

.processes of inductive inference from external facts are the

most frequently traveled cognitive road. Even so, we do not
hesitate to accord roughly the same cognitive status to findings
regarding these internal facts as we do to findings of external
facts. The characterizations “true” and “false” retain their
respective meanings.

The situation changes, however, when the facts ascertained
must be assessed in the light of the legal standard. Whether a

’1 sav relatively objective, for an element of subjectivity suttuses even such
psychological activities as perception. The latter has been shown 10 be far from a passive
regustration of simuli: b depends an interests, previous habits. even on the creative act of
graspmg struciures, thus implving a degree of inferential construction. Implications of
.._.n “creativity” of perception have been traced in various areas. See R. ARNHEIM Peresp-
tiowal Abstyactions and 411, in TOWARD A PSYCHOLGGY OF ART 27, 33 (1972); T. Ko THE
STrRucTURE OF SciENTiFIC REVOLUTIONS 126 (2d ed. 1970), ——"

_ *In saving that truth is not oo elusive ] assume that the decisionmaker has at his
disposal relisble informational sources (evidence).
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driver has deviated from certain standards of care—and if so 1o

operation than that used in dealing with external facts. It is, of

course, a matter of free semantic choice whether to characterize

the: outcome of legal evaluation as “true” or “faise,” or to use
some other pair of symbols. But'if one decides to stick with the
former, he must recognize that these symbols acquire a different
meaning in the new context. In essence they convey the idea that
the result of the activity is either correct (coherent) or incorrect
(incoherent) within a given framework of legal reference.’
" “Additional issues, whose characterization is exceedingly
complex, arise under the Anglo-American system of adjudica-
tion, especially in connection with the adjudicator’s powers of
nullification.® But what I have said so far suffices 1o indicate that
the question about the truth or falsity of a judgment s such,
without further specification, is too ambiguous to be meaningful.
Notwithstanding marginal® uncertainties and philosophical
arguments on some aspects of this problem, it_is_generally
agreed that the presentation of evidence is directed toward es-
wblishing the veracity of factual propositions, rather than the
_.correctness of legal reasoning.” In what follows I shall therefore,
- be restricted solely to the factugl segment of the judgment, as the
only proper object of proof-taking. Within this factual segment,
the problems of findings regarding external facts will bulk
largest. They seem a very convenient object of empirical study,

5 The distinction berween law and fac is often thought 1o entail the episternological
distinction beiween fact and value. Fortunately, my purposes do not require me to enter
into this difficult and verv controversial philosophical issue. Those who agree with my
distinction in the text need not take extreme views on the ontological status of values. On
such views see W.K. Frankena, Falue and Valuation, in 8 EXCYCLOPEDIA OF PHILOSOPHY
299, 231 (1967). On the other hand, even those who claim that they have resolved the
Kantian antinomy hetween the cognitive and the moral will usually admit that——at least
for the moment—this dichotomy cannet be obviated. See, e.g.. . AviNerl, THE SociaL
axp PouTicat THOUGHT of Kart Marx 69 (1968). Whatever the philosophical positions
on the problem, modern legal svstems usually mwandate a differem approach toward
{actual and legal determinations (e.g.. in cases of factual as opposed to legal uncertainty).

 Imagine, as an jllusiration, that the minority view of judge Bazeion in United

- <1 ‘Suaes v, Dougherty, 473 F.2d 1113, 1138 (D.C. Cir. 1972), expressed the true nawure of

jury nuliification. The latier would then involve a “fine tuning” of crude decisional
standards. This tuning would, of course, be one-sided. i.e., it would proceed only in favor
of the defendant. How, then. can the verdict that disregards the legal instructions be
clussified? s it “correct™ within the legal universe? Where should the line between ethies
and the law now be drawn?

T As the reader knows, a legal proposivon may sometimes be made an ohjecr of
proof. But the aim of the evidentiary activity is 10 prove that a rule exigts, and not that a
cerwuin legal solution is approprise in the case.
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in that the processes of their determination are relatively objec-
tive, - .

Where empirical research is contemplated, is this restriction
to the factual segment of the adjudicatory activity a workable
proposition? Can this segment be extirpated from the whole in
any fashion other than through logical analysis? This thought
occurs quite naturally to lawyers in the Anglo-American legal
culture, where the largely inscrutable jury verdict is so central.
But even in continental systems, where decisionmakers are, as a
rule, required to provide separate reasons for factual findings
and legal determinations, skepticism can easily arise. The man-
date to write separate reasons can easily be viewed as implying
rationalizations: what is in reality intertwined is presented: post-
Sestum in two neatly separated categories. It is indeed the most
sophisticated modern view on the continent that, in arriving at a
judgment, the mind of the decisionmaker constantly travels from
facts to law and back 5|m~\mnm|m_.mwm=. in:a simulacrum of regenera-

The constant interaction between fact and law thus cannot be
denied. It poses serious problems for the empirical study of the
factual segment of adjudication in isolation. If the actual crimi-
nal litigation were the object of study, these problems would be
insuperable.? But there is another strategy of research. The pre-
sentation of evidence can be observed at simulated trials, under
controlled laboratory conditions, and under this method the ac-
tivity may be limited to factual issues only, even to the determi-
nation of external facts. And it is this methodology of laboratory
experimentation that I shall analyze in the next part.

It cannot be denied that the separation of the factual from
the totality necessarily infects the results of the study with an
element of artificiality and distortion. The latter element is more
pronounced in the Anglo-American system, where the place of

¥ The traditional svllogistic view is moribund, nowwithstanding auempts at artificial
respitation applied Lo it by some continefital theorists. The view of sophisticated modern
writers may he siated briefly as follows. Yon cannot decide which facts mauer unless vou
have aiready selected, at least 1entatively, applicable decisional standards. But most of the
time vou cannot properly understand these legal standards without relating them to the
factual situation of the case. For a brilliant analvsis of this circularity, see Kaufmans,
Ueber den Zivkelschiuss in der Reeltsfindung, in FESTSCHRIFT FUR WILHELM Gartas 17-19 (K.
Lackner, H. Leferenz, E. Schmidt, J. Welp, & A, Wolf eds. 1978). See alse K. Larenz,
METHODENLEHRE DER RECHTSWISSENSCHAFT 471 (2d ed. 1969).

¥ But, for independent reasons, actual systems can hardly be studied to determine
the accuracy of their adjudicative outcomes. A formidable problem is how to determine
the reality against which the actual disposition of cases could be matched.




1088 : UNIVERSITY OF PENNSYVANIA LAW REVIEW [Vol. 123:1083

the factual in the whole of the adjudication is less certain than on
the continent. But this is hardly news to the scientist who deals
with parts of totality all the time. It only means to him that the
results must be interpreted with reserve and caution.

But here I am getting ahead of my story; later 1 shall have
more to say about the significance of possible empirical data in
this field. In this part, dealing with conceptual preliminaries, I
must first turn to the opposition between adversary and nonad-
versary proof-taking.

B. Two Contrasting Modes of Developing Evidence

. Let me then try to present in some detail what is involved in
the opposition of the two proof-taking styles. Because the stan-
dard against which the two procedural arrangements arg to be

studied is to be: their relative suitability ‘to lead 1o the truch,'® I.

will focus my discussion on.those facets that are most relevant to
truth determination. Although my method here necessarily im-
plies a degree of imprecision in depicting a much more complex
phenomenon, for the sake of brevity I shall limit my discussion
to the development of evidence through the examination of

- Lo —— e
- witnesses.!? o . :
watnesses

: 1. The Nonadversary Mode

Under this variant, there are no separate witnesses for the
prosecution and the defense. All_witnesses are evidentia
sources of the bench, and it is the judge, not the parties, who has
the primary duty 1o obtain information from them. The parties
are not supposed to try to affect, let alone to prepare, the wit-
nesses’ testimony at trial. “Coaching” witnesses comes danger-

' Perhaps the reader should be reminded at this point that the divergent manners
of presenting evidence do not exhaust the wide range of evidentiary and procedural
variations in the Anglo-American adversary and the continemat nonadversary svstems.
In faci, this conwrast is not nearly as imporiam as many others. and probably not even
estential 1o the dichotomy. Remaining within the narrow sphere of factfinding, suffice it
1o indicate that the opposition between court and party controt over what juets are 1o be
determined, and the contrast between the unilateral and bilateral collection of evidence.
both generate differences dwarfing those springing from the divergent manner of de-
veloping evidence at trial.

't Here 1 shall not consider the special problem of expert testimony. On this prab-
lem see Jescheck, Germany, in THE Accusen: A CoMPARATIVE STUDY 246, 252 {J. Couns
ed. 1966): Mueller, The Position of the Criminal Defentdant in the United States, id. 87, 119,
For an optimistic perspeciive on the reconciliation of farensic advocacy and rechnical and

scientific testimony see Woligang. The Sacial Scientist in Coinrt. 65 J. Crast. L. & C, 230 .

(1974}
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ously close to various criminal offenses of interfering with the
administration of justice.!?

At trial, the witness is first asked by the judge to _present a
narrative account of what he knows about the facts of the case.
His story will be interrupted by questions from the bench only to
help the witness express himself, to clarify a point, or to steer the
witness back from the labyrinth of utter irrelevancy.’® Only
when this very informal communication comes to an end does
the judge proceed to the interrogation. But even this interroga-
tion process may sometimes strike an Anglo-American observer
as more of an informal conversation than a rigorous succession
of questions and short answers. mm:.:w of the questions go to the
credibility of the witness and serve, 1o a_moderate_extent, as a
fungtional equivalent of cross-examination.'* When the inter-
rogation from the bench has been completed, the two parties are
permitted to address questions to the witness, in an attempt to
bring out omitted aspects favorable to them, or to add emphasis
to certain points on which testimony has already been obtained.
In brief, the bulk of information s obtained through judicial
interrogation, and only a few informational crumbs are left to
the parties. _ : ‘

" But how can the judge effectively interrogate? It stands to
reason that there can be no'meaningful interrogation unless the
examiner has at least some conception of the case and at least
some knowledge about the role of the witness in it. Thus, under
the nonadversary mode of developing evidence, the judge is typ-
mn.m.ﬁ?n: a file (dossier) containing summaries of what poten-

tial witnesses know about the case sub judice.

thics, no mater how fantastic this may seem to American lawvers. Ses, e.g., R.
SCHLESINGER, supre note 1. at 307-08.

'* The paucity of continental rules on what is admissible evidence permits such an
informal arrangement. In some continenial countries the failure 1o permit the witness 1o
offer a narrative account may constitute reversible errar. Ser, e.g., Judgment of Nov. 11,
1932, 3 BGHSt. 281, 284 (dictum) (West Germany).

' For provisions an the manner of examining witnesses see the following criminal
procedural codes: THe FrRExCH CobE oF CRiMINAL PROCEDURE §§ 331-32 (The American
Series of Foreign Penul Codes No. 7, J. Moreau & G. Mueller wunsl. 19601 GERmax
Cooe, sujme note 1, § 69: C. Pro. Pex. arts, 349-39 (7th ed. R. Alessandri 1973 thalv):
THe Cope of CrRiMiNaL PROCEDURE oF THE RSFSR arts. 130, 138, in SovieT CRIMINAL
Law axp Procepure: THE RSFSR Copes (2d ed. H. Berman & J. Spindler transl. 1972);
Cope of Crisunal PRocepugE art: 216 (Collection of Yugostay Laws No, 19, M. Dumiuska
tansl, F969) (Yogoslavia).

For the flavor of the examination, as perceived by an Englishwoman, see S.
Bevrorp. THE Faces of JusTice 166-77 (1961).

'* In a number of continental countries this practice is also contrary o _prolessional
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It is easy to see what lies at the core of the described manner
of presenting evidence. The decisionmaker is active; he uses the
informational sources himself. Information does not reach him
in the form of two one-sided accounts; he strives to reconstruct
the “whole story” directly.

After the proof-taking phase of the trial is over, the pre-
dominantly unilateral style of proceeding comes to an end. Then
summations of facts and legal argumentation must be pre-
sented. Each side makes his own one-sided assessment of the
evidence heard and advances his legal arguments. Exchange is
permitted, but the defense must have the last word.!* Before the
bench retires, the defendant is given the chance to make a final
statement, which usually contains a potpourri of what can be
classified as testimonial statements and exhortations to render
certain decisions. ’

2. The Adversary Mode

Under this arranigement, each party calls his own witnesses

m.a& tries to obtain from them information favorable to his case.
In order to do this effectively, the party must often prepare the

- witness for the court appearance; what is later 1o be testimony is
" often told in the lawyer's office first. After one party has elicited

information fram his witness, his adversary takes over the inter-
rogation process. Now the reliability of the other party's witness
will be questioned, or an attempt will be made to obtain from
him reliable information in favor of the cross-examiner’s thesis.
And it is through such rival use of evidentiary sources that the
factfinding stage of the trial unfolds.

It is true that this adversary presentation may be moderated
by the intervention of the factfinder, if he happens to be a
judge.’® He can ask questions that “cry out to be asked,” or he
may obtain immediate clarification of points from the perspec-

tive of his cognitive needs. But this judicial intrusion into an

adversary development is necessarily limited. Too extensive an
intervention may lead to reversal of the judgment. Apart from
this consideration, it is exceedingly hard for 2 judge to ask mean-

1= It would be erroneous o assume, however, that there will be, in a tvpical case, a
heated partisan argument between the prosecution and the defense. On the impact of
the order of presentation see Walker, Thibaut, & Andreoli, supra note 2.

'® The jury is largely doomed 10 passivity, at least until the trial is over. This fact is
important from the point of view of experimental psychology. See note 24 infra & accom-
panving text.
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ingful questions, innocent as he must be of any prior knowledge
of the case.l?

The essence of this second arrangement is obvious: The
decisionmaker is passive, and the informational sources are
tapped by two procedural rivals. The information about the facts
of the case reaches the adjudicator in the form of two alternating
one-sided accounts.

C. The Perspective of Experimental Witness Psychology

As I am interested in the problem of which of the two de-
scribed arrangements leads to more accurate factual findings,
the insights offered by experimental psychology become valu-
able.’® And it is just one of many melancholy facts unraveled
by this relatively young discipline that all interrogation tech-
niques exert some distorting influences. It is true that we operate
tolerably well with rough approximations of what scientists
would demand of factfinding precision, and that the psychologi-
cal pitfalls of the interrogation process can easily be exaggerated.
Even so, in their most diluted form, psychological caveats con-
tain.sobering messages of humility vis-g-vis our sometimes re-
vered and often overrated techniques of using witnesses. Para-
phrasing Dr. Johnson's ¢bservation about the lady preacher,
one -would say that the remarkable thing is not how perfect
one or the other arrangement is, but rather that it operates at
reasonably tolerable levels. -

Let me first allude to a_number blems with the

nonadversary mode of developing testimonial evidence. It will be

—————

7 Frankel, The Search for Truth: An Umpireal View, 123 U. Pa, L. REv. 1031, 1042
(1875). The felix culpa of the continental judge is, of course, that he has the dossier of the
case before him.

* Experimental psvchology is quite 2 flourishing forensic discipline on the continent
of Europe. Courses on this subject are offered in law schools, ar, at the minimum, in
courses on criminal procedure some time is devoted Lo elementary psychological insights
into the sources of iaccurate tesimony. Sporadically, courts call upon psychalogists 1o
assess the reliability of testimony. This is controversial, however, and is usually limited 1o
juvenile proceedings. See, e.g.. Judgment of Dec. 14, 1954, 7 BGHST. 82 (West Germany).
See also Blau, DER STRAFRECHTLER UND DER PSYCHOLOGISCHE SACHVERSTANDIGE, in 78
ZEITSCHRIFT FUR DIE GESAMTE STRAFRECHTSWISSENSCHAFT 135 (1966).

Probably the most widely known continenual text on witness psvehology is sull O.
MSNKEMOLLER, PSYCHOLOGIE UND PSYCHOPATHOLOGIE DER AUsSSAGE (1930). The hest
known French authority on the .mater is F. GORPHE, L'APPRECIATION DES PREUVES EN
JUSTICE (1947). For a recent contribution (1o the field, wranslated into English, see A,
TaANKELL, RELIABILITY OF EviDExcE (1972). It must be emphasized that many of these
hooks report, in addition 1o experimental data, a great deal of intuitive and impressionis:
tic information. The extent to which much of it has been anticipated by Jeremy Bentham
is striking. $re J. BEXTHAM. supra note 1, at 20-29.

_W
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recalled that the judge must have some prior knowledge of the
case in order 1o become an effective _:Szdmmﬁo_, at trial. But his
necessary prior knowlegge is, at the same time, a considerable
m:oﬁnoa_sm m.oi‘:%?ll\hhfﬁub_bmﬁm_ point of view. Being
somewhat familiar with the case, the judge Emsm&_w forms cer-
tain tentative hypotheses about the reality he is called upon to
reconstruct. More or less imperceptibly, these preconcepdons in-
fluence the kinds of questions he addresses to witnesses. More
importantly, there is an ever-present danger that the judge will
be more receptive to information conforming to his hypotheses
than to that which clashes with them.'® Although the resulting
dangers to accurate decisionmaking are somewhat decreased by
the fact that judges are usually aware of this distorting psy-
chological mechanism, the mroﬂﬂnoamnmm of this arrangement
cannot be entirely eliminated.2? .

Consider now the adversary manner -of developing evi-

dence. It is designed. in such a way that the art of suspended
Judgment can be practiced for a much longer period of time by
the adjudicators. They are not driven by the duty to lead an
inquiry into forming early tentative theories about the facts of
the case. This is, of course, an advantage of the adversary mode.

.- There may be yet another one, although it is much less certain in

terms of experimental witness psychology. It is possible that an
.Enu...ommﬁou‘ “hostile™ to the witness may be in a better position
to_bring out potential conscious or unconscious distortion
mechanisms inherent in his testimony (e.g., inaccurate percep-
tion, faulty memory images, mystifications, etc.).

1 Even among experimenial psvchologists much of this insight is actuatly inwuitive,
See J. HERRMANN. supra note 1, at 363: A, TRANRELL, supra note 18, at 27-28: Fuller, The
Adversary System, in TaLks ox AMEricax Law 43, 44 (H. Berman ed. 1971). Among
statisticians this danger is veferred 10 as the danger of “sampling error™. See Lind,
Thibaut, & Watker, supre note 2, ai 1142. It must he borne in mind, however, that there
is an independent danger that the judge will be predisposed in favor of a hvpothesis of
guilt, even before he has learned anvahing about the case. “lt has often been ohserved.”
savs Bentham, “thar judges, in consequence of their very office of being accustomed 10
see criminals, and to believe readily in the existence of crime, are generally prejudiced
against the accused . .. " J. BENTHAM, supre note 1, at 105.

20 See, 2.g.. Jescheck, supra note 11, at 247, Some continental lawvers. familiar with

. 1he' Anglo-American system—possibly with 2 touch of an idealistic view of it—go so far as

to call the position of the judge who conducts the examination “psvchologicaily unbear-
able™. J. HERRMANN, supra note 1, at 362, But their recommended model, although closer
to the Anglo-American style. must not be associated with the latter. This is so nat onl
hecause the law of evidence is so different an the continent, but aiso because even those
who hold outré views are not prepared 10 desen the continentl paradigm in its awitude
toward the discovery of the truth.

drrey

But all this is only part of the story: there are important
cognitive costs of the adversary arrangements. As this darker
view of the cathedral is seldom jlluminated,?' let us explore vari-
ous epistemological pitfalls that lie in the tactical wake of letting
two adversaries control the development of evidence at trial. I do
not propose here to start the reader on an extended tour of
experimental _umwn_._o_oa relevant to problems of the rival use of
evidentiary sources. It is enough for my limited purposes to call
attention to a few of the most salient shortcomings of this ar-
rangement, assuming, at all times, that the parties are not en-
gaging in unethical practices.

It may be in the narrow interest of only one party, or in the

common interest of both, that some itemns of information which.

the witness possesses do not reach the adjudicator—even though
their relevancy in the quest for the truth is beyond dispute.
Evidence unsupportive of one’s case has no function in the ad-
versary litigation process, nor do matters which the parties de-
cide to leave out of the disputation. And, as.the witness is limited
to answering relatively narrow and precise qeustions, much in-
formation may nm,mncﬂmmw ‘be kept away from the decisionmaker
who presumably is responsible for finding the truth within the
limits of the charge. Accordingly, the factual basis for the deci-
sion may be incomplete.?*

1 Byt see, ¢.g.. Frankel, supra note 17 (sharp critique of "partisan manipulation™ in
the use of evidence).

22 | assume that the total number of facts 1o he established and the tatal number of

evidentiary sources to be used, is the same under both systems discussed. In other words,
manv variables that influence the completeness of the factual and evidentiary materials
submitted to the decisionmaker are held consiant under the adversary and nonadversary
trial processes. The remark in the text on the completeness of material only reters 10 the
possibility that, as a result of different sivies of examining witnesses, the quantum of
information obtained from the same witness mav be unequal under the 1wo arrange-
ments: the discrepancy between what the witness knows and what he communicates Lo
the decisionmaker may varv significantly under the two modes of developing evidence.
Let me allude ﬁm_.nnarn:nm_r however, 10 three important variables of crucial impor-

tance for the larger problem whether the factual hasis for the adjudication of gu
equal under the adversary and nonadversary systems of structuring the urial.

The first varizhle concerns the range of facts that the decisionmakers have 10 deter-
mine. Under the adversary svstem of trial, the parties mav agree not to submit certain
facts to the decisionmaker even though these facts are within the compass of a charge.
Or, one party may decide not o raise an issue relevant Lo the charge (r.g., a defense)
Bath these practices are alien o the nenadversary svstem, in which imer-party arrange-
ments concerning facts are prohibited, and in which it is the court’s duty to exiend its
inquiry to all relevant facts within the limits of the charge.

The second variahle involves the different siralegics of the search for evideace, Under
the adversary syvstem. the parties coliect evidence 10 support their respective theses.
Under the nonadversary model, the gathering of evidence is primarily the duty of & state
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But there are much more important costs of the develop-
ment of evidence through rival use of informatonal sources.
The damage to testimony inflicted by the preparation of wit-
nesses is very serious. Parties can hardly be expected to inter-
view the potential witnesses in relatively detached ways that
minimize the damage of interrogation to memory images. Dur-
ing the sessions devoted to “coaching,” the future witness is
likely to try to adapt himself t6 expectations mirrored in the
interviewer's one-sided attitude. As a consequence, gaps in his
memory may even unconsciously be filled out by what he thinks
accords with the lawyer's expectations and are in tune with his
thesis. Later, in court, these additions to memory images may
appear to the witness himself as accurate reproductions of his
original perceptions.?® Another important cost accompanies the
cross-examination technique, which, with its challenge to the
credibility of witnesses, is a two-edged sword. As Judge Frankel
has noted, it is “to a considerable degree . . . like other potent
weapons, equally lethal for heroes and villains."* Even with the
best of intentions on the cross-examiner's part, reliable testimony
may easily be made to look debatable, and clear information may
become obfuscated.

Finally, observe the procedural position of the passive de-

' cisionmaker. It is old hat in experimental psychology that people

agency. Obviously, different problems of transmiuing information about deteced evi-
dence spring from this variation: the adversaries are ofien reluctant to exchange infor-
mation zbout the evidence discovered, while the nonadversary agency entrusted with
preparation of the case for trial will, as a rule, transmit all it bas unearthed 10 the court,
The third variable involves differen: rules of admissibility. Under the adversary
svstem much logically rélevant and cognitively valuable information never reaches the
factfinder, while the fillering mechanism in the nonadversary system is nuch cruder.
Whar is the cumulative effect of these and other variables? It is probably that the
total volume of information under the nonadversary system is somewhat greater (assum-
ing that the number of relevant facis is the same). But this does not preclude the
possibility that the information obuained under the nonadversary process is less reliable.
Problems of “sampling error” may vary greatly in adversary and nonadversary contexts.
*18ee, 0., A, TRANKELL, Supra note 18, ar 27-29. 1 is 1rue that this process takes
Place in all interrogation, but the less one-sided the examination the smaller the danger
of distortion. Consider the damage inflicted by leading questions alone, which are strictly
prohibited 1o the interrogator under the continental systems.
™ See Frankel, supra note 17, a1 1039, There is the further subtle psychological prob-
lem to which 1 can only allude: the clash between rehearsed testimony obtained during
examination-in-chief and the spontaneity of statements obtained on cross-examination.
Only one of the ramifications here is surprise. No doubt sudden twisis add color, spec-
tacularity, and drama to proceedings. but what is optimal from the point of view of
_vm,_.nro_omu. ofien requires rather boring arrangemenis, closer to the general continental
stvie.

1975) — PRESENTATION OF EVIDENCE 1095
display different cognitive needs; they try to reach knowledge
and understanding along different paths. It therefore stands to
reason that decisionmakers may sometimes require a different
method of presentation than that of the clash of two one-sided
versions, and that, at a psychologically crucial point, they would
sometimes like to ask a specific question of a witness, which in
their passivity they cannot do.?®

Even this brief digression into experimental psychology
clearly shows that it is treacherous to make definitive pro-
nouncements about which of the two manners of presenting
evidence is a more effective tool in the search for the truth.
Speculation about these problems is made even more intractable
because the narrow epistemological problem involved can hardly
ever be totally separated from a cluster of attitudes and vaiues
comprising the larger legal culture, It is thus easy to make im-
pressive speculative arguments on either side of the divide
separating the two great modern systemns of criminal justice,
apotheosizing one or the other proof-taking style. Can this de-
bate be made more objective? More particularly, can empirical
tests tell us which evidentiary arrangement, if either, leads to a
better approximation of the evanescent reality that we seek to
reconstruct in the criminal process? The answer to this question
takes me from theoretical preliminaries to the core of my preoc-
cupations. :

II. LABORATORY EXPERIMENTATIONS WITH PRESENTATION
ofF EVIDENCE

A. The Experiment by Thibaut, Walker, and Lind

This group of researchers has set out to explore whether the
adversary manner of presenting evidence is better suited to
counteracting the decisionmaker’s bias than the nonadversary.
Bias was understood as “the tendency to judge too swiftly in
terms of the familiar that which is not yet fully known.”?¢ It was
concretely structured so as actually to mean the expectation on
the part of the decisionmaker that the criminal defendant is
guilty. Before I make a number of comments on this experi-
ment, and try to assess its significance for my theme, this
stimulating piece of research must be presented in a nutshell.

5 This applies. ol course, 10 jurors, Seeking clarifications later duving deliberauon

ollen comes oo lae.
*8 Thibaut, Walker, & Lind, sufre note 2, at 390 (quoting Lon Fuller).
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