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»s chapter discusses how policy decisions are taken in the European Union. The chapter begins with
outline of the ways in which such power was originally exercised in the EU and discusses the evolu-
o0 of the formal balance between the EU institutions over time, drawing particular attention to the

reasing legislative power of the European Parfiament (EP). Although the Community method re-
=ans the core of the EU policy process, the chapter also outlines the ways in which the EU has begun
=2 complement these formal decision-making channels with a range of ‘new governance tools’ that
2ct to produce coordinated member state action through iterated processes of standard-setting, best
practice identification, and knowledge transfer. Particular attention is paid here to the best known
of these processes, the open method of coordination (OMC). The final section of the chapter ad-
dresses the implementation of EU policy decisions by and in the member states. The chapter closes
by assessing current trends in EU decision-making after the EU enlargements of the 2000s and the
ratification of the Treaty of Lisbon.
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Introduction

Policy-making at the European Union level is com-
plex. All of the member state governments and the
EU'’s supranational political institutions, the European
Commission and the European Parliament, play very
important roles. In certain policy fields, such as mon-
etary policy, particular specialized institutions have the
principal parts; in the case of monetary policy, for ex-
ample, that institution is the European Central Bank
(ECB). A wide range of non-state actors, such as trade
unions, interest groups, and non-governmental organ-
izations (NGOs), try to shape policy decisions. Since the
1990s and responding to the expansion of EU policies,
numerous agencies with diverse functions (some are
quasi-regulatory; others perform specific technical or
managerial tasks) have proliferated at the EU level. The
delegation of functions to agencies such as the Euro-
pean Food Safety Authority (EFSA), for example, aims
to facilitate the independent involvement of experts in
highly specialized policy areas, to lighten the workload
of key institutions such as the Commission and to help
the coordination with the member states. Always in the
background, however, is the balancing act between the
various levels of the system that we know as the EU—
that is, the ‘European’ level, the national level, and the
sub-national level (local and/ or regional governments).
Thus it is possible to identify a horizontal and a vertical
separation of powers in the EU.

The elaboration of the classic functions of gov-
ernment in the EU is rather fuzzy (see also Chapter
7). There is clearly a separate judiciary: the Court
of Justice of the European Union (CJEU), which in-
cludes the European Court of Justice (ECJ) and the
(European) General Court (EGC), in conjunction
with the national legal systems (see Chapter 12). But
the executive and legislative functions of the EU are
mixed responsibilities. The EU Council and the Eu-
ropean Parliament share the legislative function. The
task of being the EU’s executive—that is, holding re-
sponsibility for ensuring that EU policy is carried out
properly—is chiefly performed by the Commission
(at times in collaboration with regulatory agencies),
with the Court also given powers to rule in cases of
alleged non-compliance with EU policy by member
states, a role that has been enhanced by the Treaty
on Stability, Coordination and Governance in the
Economic and Monetary Union (TSCG). However,
the new modes of governance, such as benchmark-
ing and best practice exchange, allow the member

states to coordinate their policies without creating a
new common European policy; under these forms of
decision-making the member states are also given an
executive role, since they are responsible for their own
compliance with the measures agreed at EU level.
On the other hand, the vertical separation of powers
is shaped by the tensions between member state sov-
ereignty and the incremental involvement of the EU
in areas of policy that were not envisaged by the origs
nal Treaty of Rome. The principle of subsidiarity.
which aims to regulate the exercise of competence
(see Box 14.1), and the detailed description of the af
cation of competences between the Union and me
ber states in the Treaty aims to clarify and address®
tensions inherent in the fluidity of the EU’s mult
system (see Table 14.1). Thus, in some areas of pe
such as tax, the EU has either no or very few pows
In others, such as agriculture or competition, it
sentially replaced the individual member states 25
Jocus of meaningful power. This balance of pe
between the EU and its member states changes
time; a case in point is environmental policy, in
the EU initially had no formal powers whateve
in which it is now often seen as the leading 22
the world (see Chapter 23). The original ‘Com
method’ (see “The evolving Community metas
thus been considerably revised over time.
The structure of this chapter is as follows.

briefly, the chapter explores the evolution of el
munity method. Next, it investigates the mecha
EU policy-making through an emphasis on the
legislative procedure (OLP). The following s
cuses on the recent trend towards ‘soft policy -
ticular the most well-known instance, the ope
of coordination (OMC). Subsequently we =
the implementation of EU decisions in &

Under the principle of subsidiarity, in areas
within its exclusive competence, the Union 55
and in so far as the objectives of the proposes &
be sufficiently achieved by the member states s
central level or at regional and local level, &
reason of the scale or effects of the propos===
better achieved at Union level. National Faris
compliance with the principle of subsidiary.

Source: Article 5 TEU.
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:4 d' competences between the EU and the member states

Policy areas

pes=nce Customs union

@ =asizte and adopt
[ the member

%o do so only if so

e EU or for the
of BU acts.

sc= between the Union Internal market

manes shall exercise their
o the extent that the EU
z==d its competence. The
se== shall again exercise their
= %0 the extent that the
cec 1o cease exercising its

Cohesion policy
Environment
Transport

Energy

Development policy

¢= o support, coordinate, or Human health

¢ the action of the member states  Industry

sall have competence to carry Culture

mers 10 support, coordinate, or Tourism
ent the actions of the member Education

= w=hout thereby superseding their Civil protection

petence in these areas.

Establishment of competition rules
Monetary policy for the euro area

Conservation of marine biclogical resources under the Common Fisheries Policy (CFP)

Common Commercial Policy (CCP)

Aspects of social policy
Agriculture and fisheries

Consumer protection

Area of freedom, security, and justice

Research and technology (R&T) development

Administrative cooperation

Articles 2-6 TFEU.

« In the conclusion the chapter assesses how well
system is functioning in the EU of 28 member states.

e evolving Community method

-n Peterson (1995) divides EU decision-making into
o basic types: those of ‘history-making’ propor-
ons, and those of daily law-making. Whenit comesto
= initial category of really major issues—such as set-
sng out a strategy for the European Union as a whole
over a period of years, or agreeing changes to the trea-
ses—member state governments are all-powerful.
Meeting at head of state or government level in the
European Council, they make complex bargains and

ensure that the package of proposals that results from
such summits is acceptable to all of them, by means
of the unanimity rule. Thus any member state can
veto a proposal that it finds unacceptable, even as part
of a bigger compromise package. Recent rounds of
proposed treaty change have been prepared by Con-
ventions—that is, gatherings of representatives from
the EU institutions, member states, and civil society,
which have drafted the text of proposed new treaties.
These Conventions have been influential in shaping
the content of recent treaties, but the power to decide
upon what to do with their recommendations remains
firmly with the member state governments.

In daily decision-making, Helen Wallace and Chris-
tine Reh (2015) identify five policy-making patterns as

29



200

Ralf Drachenberg and Alex Brianson

a heuristic device to describe the diversity that charac-
terizes the EU. Because policy-making in the EU does
not take place in a vacuum, these five patterns reflect
experimentation and evolution in the EU over time,
different degrees of institutional involvement, differ-
ent treaty bases, changes in national policy-making
processes, and the type of decision-making outcome.
As shown in Table 14.2, these are: the Community
method; the EU regulatory mode; the EU distribu-
tional model; intense transgovernmentalism; and
policy coordination. The chapter will focus on two of
these: the Community method (via the ordinary leg-
islative procedure, or OLP); and policy coordination
(via the open method of coordination, or OMC).
Thus, in day-to-day decision-making, the standard
operating pattern is now a sharing of formal legisla-
tive power between the member states (via the EU
Council) and the EP, played out against a backdrop
of furious network-building. This process, known as
the ordinary legislative procedure (OLP—formerly
‘co-decision’), has had a fundamental impact on the
life and relevance of the EP in particular by increasing
its legislative role from marginal to co-legislator with
the EU Council (see Chapter 11 and Figure 14.1 under
“The ordinary legislative procedure’). However, this
emerging standardization of the legislative process
is not the whole story, for it is complemented by the
increasing use of the so-called ‘new’ or ‘soft” govern-
ance tools such as benchmarking or the OMC. These
governance tools give essentially no role to either the
CJEU or the EP, although they can involve a range of
civil society actors, and produce EU decisions of a
rather different kind: not legislation, but recommen-
dations, advice on best practice, and guidelines.

The original Community method was famously an-
alysed by David Coombes (1970). He described a mode
of integration that depended upon a two-way separa-
tion of political powers, with the Commission and EU
Council enjoying a near monopoly on decision-making
and agenda-setting (in other words, getting issues onto
the legislative agenda). The EP had extremely few pow-
ers. Interest groups were encouraged to lobby, but had
no formal powers beyond the rather weak European
Economic and Social Committee (EESC). The em-
phasis was clearly upon ‘hard’ legislation and although
progress was often very difficult to obtain, as witnessed
by the ‘empty chair’ crisis of the 1960s and the so-
called Eurosclerosis of the 1970s (see Chapter 1), the
system was relatively simple. Unanimity in Council
was the decision rule in all legislative decisions.

The process of adapting the Community method
began in earnest in the mid-1980s, as part of the drive
to complete the single market by adopting the Single
European Act (SEA). In order to secure this impor-
tant objective, the member states agreed to give up
their veto powers in a specified range of issues, in
recognition that the goal of market integration was
worth some sacrifice of national sovereignty (Sand-
holtz and Zysman, 1989). This introduced qualified
majority voting (QMV) to the EU, meaning that only
a certain proportion of the member states need to
accept a measure for it to obtain the support of the
EU Council as a whole. The system allocates a certain
number of ‘weighted votes’ to each member state.
roughly in proportion to their population size. From
2014 onwards, a qualified majority requires 55 per ce=
of the votes in Council, so long as the states in 15
majority group represent at least 65 per cent of the
EU population (Article 238 TFEU). Qualified maje
ity voting does not apply to every area of legislatic
Nonetheless, it applies to most of it and constitute
historic departure from the normal practice of inse
national organizations, in which unanimity is requs
for all decisions. It has contributed enormously 1
success of EU decision-making by making it pos
to overcome resistance from a small number of =
ber states when consensus cannot be obtained.

The SEA also paid attention to the EP in order
dress certain aspects of the democratic deficit
leigh, 2003), but also to recognize that, through s &
use of its internal rules and few formal powers.
was already becoming a more central player in &3
making. The assent procedure (now re-labefis
consent procedure) was introduced in certa=

areas and this gave the EP the ability to reject.
to amend, certain proposals. Over time, for ©
underlying reasons and also, perhaps, to drve &
between the Commission and the EP (Morawe
the powers of the EP have grown (see Chaptes.

Thus we can see that the legislative system
isa triangle between EU Council, Parliament.
mission. Formally speaking, no legislative ps
be made unless it comes from the Co
gives the latter significant power over the &
although both the EU Council and the E8
known to make successful ‘requests’ for 2
the Commission. The Lisbon Treaty also
sible for citizens to ask the Commission
legislative proposal via the so-called citize
(Article 11 TEU) (see Chapter 24). Even ©
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Council under the ordinary legislative procedure (OLP); if not, EP must be
consulted before any final decision can be taken

Court of Justice of the European Union (CJEU) has final jurisdiction over
all legislation

EU institutions have strong relatively independent decision-making powers
Commission acts as agenda-setter; and engages with locked-in
stakeholders, experts, and agencies to develop regulation

&5 2nd EU Council co-legislate

_E has a significant role in ensuring implementation

Carmenission sets agenda and oversees implementation
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Decisions made by European Council or Council of Ministers (unanimity)

CJEU excluded

Open method of communication (OMC) is main policy-making
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Commission plays increasingly important monitoring and agenda-setting
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Policy goals and guidelines set by EU Council (unanimity)

Member states submit to Commission and Council annual reports on
their progress
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CJEU plays marginal role

Treaty)
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Single market
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Common Security and
Defence Policy (CSDP)
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Table 14.3 Types of legal act of the EU (Article 288 TFEU)

Type of legal act Legally binding?

On whom?

Decision Yes
Regulation Yes
Directive Yes
Recommendations and opinions No

The specific group or person concerned, for example, a particular
member state or firm

All member states, regarding both the substance of the decision
and the manner of its implementation

All member states regarding substance, but with the manner of
implementation at the discretion of the member state

All member states and specific groups concerned

the Commission plays a key role in the early stages of
the decision-making process, and is able to shape the
positions adopted by the EP and the EU Council. At the
other end of the process, formal decisions about the
content of policy are left to the EU Council and EP.
Four types of EU legal act result from this legislative
process: regulations; directives; decisions; and recom-
mendations and opinions. These differ in the degree to
which they are binding on the member states or the spe-
cific legal persons to whom they are applied but there is
no formal hierarchy between them. In other words, di-
rectives are not superior to recommendations or opin-
ions (see Table 14.3). Most EU policy is regulated in the
form of directives, which gives the member states the
maximum leeway on issues of implementation. This
is important to note because it allows the different na-
tional systems to find their own methods of achieving
an agreed common goal. It also means, however, that
the EU institutions have fewer powers to oversee imple-
mentation of policy than might otherwise be the case.
Additionally, the Lisbon Treaty established two
new categories of acts: delegated and implementing
acts. Delegated acts allow the Commission to adopt
non-legislative secondary measures to supplement
or amend non-essential elements of a legislative act
(Article 290 TFEU). Implementing acts confer imple-
menting powers to the Commission—in other words,
the Commission is able to adopt the implementing
measures for a legal act, ‘where uniform conditions for
implementing legally binding Union acts are needed’
(Article 291 TFEU). But such implementing powers are
defined by the EP and the EU Council acting under the
OLP. These categories were introduced to distinguish

(delegated acts) and secondary measures that are ex
ecutive in nature (implementing acts). The political :
pactof such innovation is twofold. Firstly, it strengthes
the executive functions of the European Co
Secondly, this distinction is problematic because w
it works on paper it is difficult to realize in pracss
In other words, it is difficult to establish early =
drafting of a legislative measure whether it will res
secondary measures which are either delegated «
plementing. This may lead the Commission, Ca
and EP to favour one or the other depending on
one ‘maximizes their input/control and hence &
mal from their perspective’ (Craig and de Biirca. 3
120; see also Chapter 24).

s

* Decision-making in the European Union is compie
This complexity derives primarily from the vertica ;
horizontal separation of powers.

* There are five categories of policy-making that dese
how decisions are made in the EU: the Co
the EU regulatory mode; the EU distributional
intense transgovernmentalism; and policy coord

* The Community method began as a two-way s=
of powers at EU level, between the Commissic
the Council, and with unanimous voting requirs
Council. Over time, the Community method
to introduce two very significant new compores
qualified majority voting (QMV) and a co-less
for the European Parliament.

* Regulations, directives, decisions, recommens

between secondary measures that are quasi-legislative

opinions are the legal acts enacted by the EL.
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sbon Treaty, what was formerly known as
s procedure became the ordinary legisla-
(OLP). To understand the OLP, it helps
er that it is a process and that what happens
of the process has an impact on what hap-
next stage, either by opening up new pos-
by restricting the scope for action. Equally,
s=< of the procedure will be engaged in for a
peslative act; in other words, since 2009, 81 per
“egislation has been agreed at the first reading
Parliament, 2014) This process is reflected
=z of the ‘policy chain’, which is 2 metaphor
serlocking stages of the decision-making pro-
he particular issue moves from conception to
-nration amidst complex feedback loops and
- ges (Hudson and Lowe, 2004; Versluis et al.,
A typical process for a new EU directive would
: roughly as described in Figure 14.1.
. the fuzzy separation of powers in EU deci-

' examp|e' a pa v
tance of the decision

with the manner of
nber state

med

neasures that are
<ts). The politica
Firstly, it strengthe
Opean Commissics
matic because w

' realize i E

Itab[ishe in Pl'? aking both horizontally (at EU level) and ver-
bthel'itf;iljy k- (between the EU and national/ sub-national
er delegatcdr:, g % it is unsurprising that the decision-making pro-

Bession. Co & characterized by a scramble for influence. This
epen ding’on o —ess of hustling (Warleigh, 2000) begins before the
. i l.l ; sosal is published, as actors with an interest in the
nd de Birca 2 . gvect of the proposed legislation attempt to shape

- 2018 content right from the outset if they are aware itis
gestation. As explained when discussing the Com-
snity method, the Commission has the right of leg-
rive initiative, but it is open to input from member
=zes and the European Parliament, andis expected to
onsult widely with interest groups and civil society.
The Commission must also achieve an internal agree-
ment between all of its Directorates-General (DGs)
“hout what should be included in the proposal, recon-
aling what can often be divergent intra-institutional
preferences.

The Lisbon Treaty has also enhanced the role of
national parliaments in the legislative process. The
Commission has to send all draft legislative acts to the
national parliaments at the same time as they are sent
to the EU Council and EP, to allow the national parlia-
ments to establish whether the draft legislative texts
comply with the subsidiarity principle. In their role as
‘watchdogs’ of the principle of subsidiarity at an early
stage of the decision-making procedure, national par-
liaments are able to contest the legality of the draft
legislation (Protocols 1 and 2 TEU). Depending on the

Policy-making in the European Union

policy area, the Committee of the Regions (CoR)
and the European Economic and Social Committee
(EESC) may have to be consulted by the Commis-
sion and the Council on legislative proposals (Articles
301-7 TEEU).

Once the proposal is public, the hustling becomes
intensive. Further interest groups will become ac-
tive, because at this stage it is easier to be aware of
a proposal and its likely contents. The Council and
EP will solidify their positions, and behind the scenes
there is often regular contact between national minis-
ters, the Committee of Permanent Representatives
(Coreper), and members of the European Parliament
(MEPs), in order to prepare the ground for a possi-
ble conciliation process, or even avoid it altogether
by reaching early agreement (Garman and Hilditch,
1998). This informal dynamic has been institutional-
ized in the form of trilogues, which are meetings of
representatives of the EP, Council, and Commission
which aim to facilitate compromises on legislative
matters. The OLP requires a qualified majority in the
EU Council and an absolute majority of MEPs to sup-
port the proposal. Thus it is logical for actors in both
the EU Council and the EP to seek allies in each oth-
er’s institutions as well as their own.

The Commission receives amended versions of
the proposal from both the EP and the EU Council.
It then tries to revise the proposal to satisfy the other
two institutions. If this process works, the legislation
can be agreed; if the revision process does not work,
the remaining points of dispute are clarified and a con-
ciliation committee may be convened. This commit-
tee involves equal numbers 'of representatives from
the EP and Council. Its task is to broker inter-institu-
tional agreement on outstanding problems with the
proposed legislation. If the conciliation committee is
unsuccessful, the legislation falls; if it is successful, the
legislation is put to the vote in the EP and the Council.
If the relevant majorities are to be found, the legisla-
tion is passed; if not, it falls. The conciliation process
has entrenched something of a culture of collabora-
tion between the EP and Council, meaning that fail-
ure to produce legislation is rare (Shackleton, 2012). In
fact, the norm has been only one or two conciliations
per year. In the first half of the seventh legislature
(July 2009-December 2011), for example, seven files
(four per cent of the total) went through conciliation
(European Parliament, 2015).

Once the legislation is agreed, the member states
implement it according to their own national systems
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Figure 14.1 The ordinary legislative procedure (OLP)

1. Proposal from Commission

2. First reading by EP—
position

1A. Opinions by National

Parliaments

1B. Opinions, where specified,

byESC and/or CoR

(" 7.EPhas approved )

proposal without
amendments )

v
WMWm
Mﬁm
asdh l i

14. EP rejects 16. EP proposes
amendments to Council

position at first reading

12. EP approves
common position or Council position at
makes no comments first rcadi.ng

13. Actis deemed 15. Actis deemed
to be adopted not to be adopted

Source: European Commission 2012, http:/ec.europa.eu/codecision/stepbystep/diagram_enhtm.
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s=zens or interest groups to report prob-
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= sufficient, and the political climate con-

-5 a challenge (Alter, 2001). Such cases

2 since the Maastricht Treaty the Court
~ght to impose fines on member states for
#8e OLP policy chain is complex, but suit-
scucing workable policy. Despite its intri-
to involve a great array of actors, and it

10 be capable of both evolving over time
Zing its application to growing numbers of

ordinary legislative procedure, the Commission has
rent of inttiative and is the main agenda-setter.

main co-legislators are the EU Council and the EP

=r advisory committees, such as the EESC or the
= may be consulted.

s2y-to-day policy-making, the key for success is the
lation of a policy network that can broker an
ance between the necessary range of institutions and
son-state actors to secure the required majority in the
=) Council and EP

2 open method of coordination

now turn to another way in which daily decision-

ing occurs in the European Union—namely,
ough ‘new modes of governance’ (NMGs) and, in
icular, the open method of coordination (OMC).

%e label ‘new’ might be considered misleading, be-
=use while a specific form of governance might be
w to the Buropean level, it may have existed for
years at national or at international level, such as in
‘the Organisation for Economic Co-operation and
Development (OECD). It might be new in a given EU
policy area, but not unprecedented in the EU system
a5 a whole; a new mode of governance may be used
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in combination with other NMGs, or even with the
Community method, in a particular issue area. How
we study EU governance conceptually has implica-
tions for what we see and for what we consider to be
‘new’ here (Smismans, 2006a).

Moreover, while NMGs can be understood to in-
clude any form of policy instrument that deviates from
the classical Community method (Scott and Trubek,
2002), others are rather similar to it, so it is right to
argue that the distinction between new and old, or
hard and soft, modes of governance is one of degree
rather than of category (Laffan and Shaw;, 2006). Fur-
thermore, these NMGs are not a homogeneous group,
because they include a variety of policy-making in-
struments, such as framework directives, soft law,
co-regulation, partnership models, voluntary agree-
ments, and the European Social Dialogue (see Chap-
ter 13 and Chapter 19). While these policy instruments
differ from each other, they all have certain common
characteristics. New modes of governance are essen-
tially voluntary and informal means of cooperation
that establish frameworks in which policy issues can be
discussed and negotiated. Because they are a form of
‘soft law’, they do not impose legally binding action or
detailed obligations on the member states or national
social partners, and they can be easily adapted to na-
tional circumstances. They promote flexibility and
participation, which can lead to knowledge creation
and perhaps to more effective policy, through delibera-
tion. They are often applied in policy areas in which
the national situation differs substantially or in which
limited competences at EU level exist.

By the 1990s, the EU had reached the point at
which the integration process was approaching core
areas of national sovereignty for the welfare state,
such as employment and social policy. Many actors
considered that further EU activity in these areas was
necessary to balance the economic integration pro-
cess, but member states nonetheless remained wary
about yielding more sovereignty in these areas (see
Chapter 19). Thus an alternative to the Community
method was required so that the EU could play a role
without threatening what is often highly prized diver-
sity in these issue areas at national level (Borras and
Jacobsson, 2004; see also Box 14.2). In this context, the
development and use of the OMC can be seen as a
compromise, because it retains member state respon-
sibility for a policy area, while giving the EU a coordi-
nating and possibly policy-shaping role that member
states could accept.
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itis an a prion
with a very linr
Participation More and different actors participate in the policy-making process. g‘lost l;lcgllgﬂ
Multilevel Policy coordination involves actors from various levels of the political system. -
Subsidiarity Policy design is decided at the lowest, most appropriate level.
Deliberation Policy learning and policy transferability are part of the policy-making process.
Flexibility The use of soft law ensures the flexibility to adapt policy strategies quickly if needed.
Knowledge creation Some NMGs use tools such as benchmarking or peer review, which can lead to the creation of
new knowledge.

The OMC was created as a package by the 2000
European Council meeting in Lisbon on the basis of
various existing instruments from previous processes
such as the European Employment Strategy (EES)
(European Council, 2000). The OMC is a voluntary
and informal mode of intergovernmental coopera-
tion, which does not impose policy solutions or pro-
posals on the member states and which can easily
be adapted to national circumstances. It is designed
to be a method of benchmarking best practices in a
decentralized approach in line with the principle of
subsidiarity (European Council, 2000). The OMC has
now been introduced as a form of policy-making in
various policy areas. However, there is no uniform
OMC process, because different policy areas apply
the method according to their particular circum-
stances (see Box 14.3). There are several factors ex-
plaining the variation in OMC processes, including;
whether or not there is a (strong) treaty provision in
the area of policy concerned; the role of the differ-
ent institutions; the extent to which other actors can
participate in the process; the existence of bench-
marks, indicators, and targets; and the possibility of

sanctions.

It is difficult to assess the success or otherwise
of the OMC, both because it has been operational
for a relatively short time and because it exists in
several variants. However, analysis of the literature
suggests that there are a number of areas in which
improvements can be made. These include stake-
holder participation, learning potential, the role
of policy institutions, and transparency. Achiev-
ing better stakeholder participation is particularly
important, since this is supposed to be a core ben-

efit of the OMC; the recent Europe 2020 project
has recognized this deficit and attempts to correct

it, as does the operational practice of several OMC
groups.

In order to outline the specificities of an OMC pro-
cess, the development and functioning of the OMC &=
the education and training (E&T) policy area will be
examined in more detail. Very often, the OMC in em
ployment is used as a case study, because it is the oldess
OMC process, with a strong legal basis that existed
even before the Lisbon Strategy was launched. How:
ever, this chapter proposes examining the poten=
of the OMC as a mode of governance in E&T po
because this is more illustrative of OMC in pract

The open method of coordination takes place in areas that
fall within the competence of the member states, such 2
employment, social protection, social inclusion, education.
youth, and training. This method has several steps, as folic

1. Fixing guidelines for the Union, combined with specific.
timetables for achieving the goals that they set in the
short, medium, and long term.

2. Establishing, where appropriate, quantitative and
qualitative indicators and benchmarks against the bes
the world, tailored to the needs of different
states and sectors as a means of comparing best pr

empe

3. Translating these European guidelines into nationz
regional policies by setting specific targets and adop
measures, taking into account national and regions!
differences.

4. Periodic monitoring, evaluation, and peer review:.
organized as mutual learning processes.

Source: European Council (2000).




Lghtly Europeanized policy area,
e legal base for EU action, and an al-

‘=L role prior to the Lisbon European

10 problematize what is really ‘new’ about
| governance!
/o governance are usually voluntary
ways of taking decisions, which provide
= ©or negotiation and deliberation.
=thod of coordination was an EU compromise,
=< EU involvement in policy areas over which
“==tes did not want to lose control,

0 assess the impact of the OMC, because it
==tvely new policy instrument.

g the open method
ordination in education
aining

son and training (E&T) is an intriguing policy
which a combination of circumstances limits
wice of possible tools and forms of cooperation.
mere is a treaty base (Articles 165 and 166 TFEU)
‘grants the European Union only supporting com-
=ces, excluding legally binding Community initia-
= Second, the enormous diversity of national E&T
ems makes harmonization particularly difficult
= if there is sufficient political will. Consequently,
work of the EU in the field of education and train-
was limited until the late 1990s to carrying out
opean education programmes such as Erasmus,
= no real policy-making took place. At the end of
1990s, the first attempts were made to improve
=ooperation in E&T by adopting the ‘rolling agenda’,
which ensures that the EU Council pays ongoing atten-
Zon to E&T issues, especially regarding employment,
the development of quality standards, and profes-
sional mobility, and by establishing networks outside
the EU framework, such as the Bologna Process in
higher education. However, it was not until the Eu-
ropean Council in Lisbon in 2000 that policy-making
really started. This European Council meeting formu-
lated two imperatives relevant to E&T: first, it set the
goal for the EU ‘to become the most competitive and
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dynamic knowledge-based economy in the world’,
thereby creating an important link between education
and employment policies and making improvements
in EXT a necessity for the EU’s competitiveness; and
second, the European Council required the EU to ‘un-
dertake a general reflection on the concrete future ob-
jectives of education systems’. This arguably amounts
to the member states giving themselves permission
to overstep the explicit treaty base in order to realize
their new objectives, while avoiding binding legisla-
tion (Hingel, 2001).

In general terms, the open method of coordination
(OMC) in E&T functions in a very similar way to the
template created at Lisbon. The member states define
common objectives and benchmarks, and work on
them according to an agreed programme and timeta-
ble. Working groups and peer learning activities allow
participants to identify common priorities, best prac-
tices, and to learn from each other to address common
challenges. This is supported by continued checking
and monitoring on the implementation, which hap-
pens through a reporting exercise. The current work
programme Education and Training 2020 (ET2020)
holds all of these elements together by serving as the
framework for the OMC in E&T. We will use it as an
illustrative example of the OMC at work.

The ET2020 is inspired by Europe 2020, the EU’s
growth strategy for the decade leading up to 2020, and
which includes education and employment among
its objectives. Thus in the context of E&T, member
states have agreed four common objectives to be met
by 2020:

* making lifelong learning and mobility a reality;

* improving the quality and efficiency of education
and training;

* promoting equity, social cohesion, and active
citizenship;

* enhancing creativity and innovation, including

entrepreneurship, at all levels of education and
training.

To achieve these goals, the ET 2020 Working Groups
are concerned with primary and secondary education,
higher education, adult learning, vocational educa-
tion and training, and transversal key competencies,
namely entrepreneurship, digital skills, and languages.
Each ET2020 Working Group has a specific mandate
detailing the challenges the group needs to address,
the outputs to achieve, and the overall roadmap. It
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is within these expert working groups’ composed of
Commission, member states, representatives, and,
sometimes social partners, that the learning occurs.
To monitor member states’ progress to achieve these
objectives, a number of benchmarks have been agreed
for E&T:

« atleast 95% of children (from four to compulsory
school age) should participate in early childhood
education;

« fewer than 15% of 15-year-olds should be under-
skilled in reading, mathematics, and science;

« the rate of early leavers from education and
training aged 18-24 should be below 10%;

- atleast 40% of people aged 30-34 should have
completed some form of higher education;

» atleast 15% of adults should participate in lifelong
learning;

- atleast 20% of higher education graduates and
6% of 18-34-year-olds with an initial vocational
qualification should have spent some time
studying or training abroad;

+ the share of employed graduates (aged 20-34 with
at least upper secondary education attainment and
having left education 1-3 years ago) should be at
least 82%.

Source: European Commission (2015) Strategic frame-
work—Education & Training 2020, available online
at http://ec.europa.eu/education/policy/strategic-
framework/index_en.htm (accessed 9 June 2015).

The Commission’s annual Education and Training
Monitor sets out the progress on the ET 2020 bench-
marks and it is accompanied by 28 individual country
reports. The Commission’s document is potentially
more critical and perhaps negative, because it is purely
Commission-driven. This is the main ‘naming and
shaming’ instrument used to encourage laggards to
catch up (European Commission, 2015). National re-
ports are submitted by the member states, and their
representatives are involved in the whole reporting
process, both before and after collecting the data.

The Commission and the EU Council are the main
actors in the OMC in E&T. At first sight, the Council
has by far the most significant role, since it has both
the first word, deciding on the objectives, indicators,
and benchmarks, and the last word, adopting the re-
ports and Council conclusions. However, the role of
the Commission should not be overlooked, because

the Commission is often the initiator, driver, and main
agenda-setter in the OMC process. The role of the Eu-
ropean Parliament in the OMC in E&T, on the other
hand, is very limited, because it is only informed of
decisions. While the involvement of non-state actors
besides government representatives is officially pro-
moted, the practical participation of social partners.
regional governments, and civil society at large de-
pends very much on the national traditions and pe-
litical structures in the member states. For example.
federal states usually involve their regions in the OMC
processes more fully than more centrally organize

member states.

Although it is difficult to quantify the impact
OMC measures in E&T policy, it is fair to say ¢
the OMC in E&T has substantial consequences
policy-making at both European and national leve
albeit with a significant degree of variation berws
the member states, and with clear limits to the com
gence of national policies and systems (Warleigh
and Drachenberg, 2011). Some member states alre
had policy in keeping with the emerging Eurog
consensus and thus needed to change less; in s
cases, member states have adopted the new EU s
ards as their own national equivalents; in other &
member states have been somewhat cavalier in
approach to the OMC. However, the OMC has <
the context in which member states make polic
E&T issues and has locked in a new link to co
tiveness rather than social policy. Furthermoss.
tional E&T policy-making is increasingly regas
having joint objectives in a European context: &5
lustration, the European qualification framews
in many member states, to the voluntary cre:
national qualification frameworks.

While using the OMC in the E&T policy
not led to the transfer of any formal compez=
the EU, it is also indisputable that the Con
has gained significant influence in this field (W
Lack and Drachenberg, 2011). There is now
stantial increase of policy output at Europea=
E&T as a direct consequence of this form of
ance (European Commission, 2008b). Morec
has been a clear uploading of national issues.

proaches via the OMC in this area, such as¢
gium and France on "equity’ and teacher &

In sum, while the OMC in E&T is a relazme

and ‘weak’ way of making policy decisic
successful one. EU cooperation and poics
in E&T have significantly increased over =
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smplementation of EU policy is a key part of the
¥-making process, since it is what member states
or fail to do—in this stage of policy-making that
ines the real-world impact of the EU as a leg-
#cor. For Versluis et al. (2011: 181), implementation
the EU context can be understood as ‘the member
SEes putting into effect EU laws and regulations’.
%is definition is only straightforward on the surface,
e, as the same authors point out, the EU political
“¥stem contains at present 28 member states, and thus
=% implementation systems. Similarly, although once
the decision-making process is complete at EU leve]
the baton passes to the member states to implement
EU policy, there are aspects of implementation that
are still carried out at the European level. The chapter

has already discussed the role of the European Com-
mission in implementing acts, but as guardian of the
treaties, it is also entrusted with overseeing the proper
and uniform implementation of EU legislation in the
member states. Thus through the infringement proce-
dure, the Commission engages in legal action through
the Court of Justice of the EU if the administrative
part of the procedure has not succeeded in addressing

a member state’s incorrect transposition or lack of it

(see Chapter 12). To ensure the uniform implementa-

tion of legislation in the member states, the Commis-

sion is supported and some would argue controlled
by the comitology committees. These are composed
of member states’ representatives and chaired by the

Commission, and their role is to develop implementa-

tion measures that are subsequently adopted by the
member states. Their role has developed from taking
technical decisions quickly and efficiently to a system
that takes increasingly more important and sensitive
decisions (see Chapter 7 and Chapter 24). Finally,
some implementation tasks are carried out by inde-
pendent agencies,
Itisnot easy to generalize about how well EU policy
is implemented, or to assess the EU’s strength in pol-
icy enforcement capacity, for three core reasons, First,
the different forms that EU legislation takes leaves the
member states different amounts of leeway when it
comes to policy implementation (see Table 14.3).
Regulations impose not only the objectives of the
legislation, but the manner in which they must be im-
plemented. Directives, not to mention the OMC, give
member states far more room for manoeuvre. Conse-
quently a certain degree of variation is to be expected.
Second, the EU institutions have powers to inspect
national implementation of EU legislation in only
tWo issue areas: competition policy, and the Common
Agricultural Policy (CAP). These powers are unusual
inaninternational organization, and contribute to the
case made by analysts who class the EU asapolity in its
own right; they are also important because they apply
to both a key aspect of the EU’s work—competition
policy is at the heart of the single market—and a key
area of its spending: CAP takes up roughly 40 per cent
of the EU’s budget. However, they are also limited:
they do not apply, for example, to EU environment
policy, let alone EU security cooperation.

Third, the legal system and Opportunity structures
are as Janus-faced as their political equivalents. Legal
scholars have studied the creation of the EU’s novel
legal order for decades, and have shown how the CJEU
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has been active in creating this system. However, given
the EU’s limited powers to inspect policy implementa-
tion, it is often in reality the task of citizens or inter-
est groups to report problems to the Commission,
which then decides whether the evidence is sufficient,
or the political climate conducive, to such a challenge
(Alter, 2001).

The political science literature, then, both sounds

notes of caution and suggests a range of explanations
of the EU’s record in policy implementation. Indeed,
one of the core projects of the extensive Europeani-
zation literature has been understanding the varied
impact of EU policy and policy-making on the pol-
icy, administrative structures and processes, and ac-
tors of the member states (for example, Bulmer and
Lequesne, 2005; Graziano and Vink, 2007; see also
Chapter 8). In order to explore these issues, several
scholars have undertaken case studies of specific pol-
icy areas such as environmental policy (Haas, 1998;
Knill and Lenschow, 2008) or employment policy
(Falkner et al., 2004; Falkner and Treib, 2008). Matters
such as the role of European agencies in policy imple-
mentation (Versluis and Tarr, 2013) and (non-) com-
pliance in EU cohesion policy (Blom-Hansen, 2005)
have also been addressed. Still other scholars take a
more macro/quantitative perspective, looking across
policy areas at the total number of infringement
cases to discern patterns (Borzel et al., 2010). The
existing research thus combines in-depth case studies
with more generalizable analyses. So far, the two ap-
proaches reveal a limited symmetry of findings. For
instance, the Working Time and Equal Treatment
directives case study examined by Falkner and Treib
(2008) put Luxembourg together with France, Greece,
and Portugal in the category of ‘world of transposi-
tion neglect’, while the findings of Borzel etal. (2010),
based on analysis of EU infringement procedures
between 1978 and 1999 across all policy areas, place
Luxembourg among the top group of policy imple-
menters, while considering France, Greece, and Por-
tugal as laggards.

Many scholars today agree that several of the early
assumptions of investigators of EU policy implemen-
tation have not been as useful as had been hoped. For
instance, the promising concept of ‘goodness of fit’,
which posits that the level of Europeanization of a
given national policy depends on how radical a change
it requires of that existing policy, has proved of lim-
ited explanatory capacity (Mastenbroek, 2006). Nei-
ther does it appear that ‘new’ member states regularly

implement EU legislation less well than their ‘older’
counterparts (Falkner and Treib, 2008), that Euroscep-
tic countries implement less well than those whose
elites are more pro-European (Borzel et al., 2010), or
that federal states, whose domestic political structures
are more complex and offer more opportunity for ac-
tors who so wish to create barriers to implementation.
are less good at implementation than unitary states
(Borzel et al., 2010).

What, then, can be said about the extent to which
member states fail to implement EU legislation fully
or the reasons why they do so? Scholars tend to em-
phasize that there is in all likelihood no single reason
or explanation—member state A and member state
B might both fail to implement the same policy fully
but for different reasons (Falkner et al., 2004). Review-
ing the literature, these are the most likely explana-
tions for implementation gaps or non-complianc
The first two are forms of voluntary non-complianc
that is, the result of deliberate choice. The remais
der are forms of non-voluntary failure to impleme:
policy, in which state actors lack not the will, but ¢
capacity.

1. Opposition to European policy: Sometimes called

opposition through the backdoor (Falkner et
al., 2004), this refers to the situation where a
member state tries to change or delay policy in
the implementation phase, in order to circumve
the failure of its attempt to block the legislatios
earlier in the policy-making process. This
explanation is intuitively attractive, but must be
able to explain how member states which are
often the most awkward or critical players dur
the decision-making process, such as the UK,
then among those with the best implementat:
track record.

2. Number of veto players: If too many strong
national veto players exist, the member state
government may not have the strength or the
will to implement an unpopular European pos
(Haas, 1998). Therefore, EU countries with
higher numbers of veto players may have me
implementation problems than member state
with fewer veto players.

3. National administration shortcomings: Lack of
state administrative capacity and resources &
cause poor policy implementation. Howeve
s also the case that some of the richer mem:
states with greater capacity in this regard ame
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leads to the possibility of diverse interpretations
at national level of the exact meaning of the
legislation, which in turn opens a doorway to
implementation failure or variation in the quality
of implementation.

6. (Political) Cultural differences between member

states regarding policy enforcement: This
possible explanation examines the general view
in a member state society regarding policy
implementation (Borzel et al., 2010); the focus

is on whether general social norms about the
importance of compliance with national law
simply carry over to that of the EU, and whether
the existence of an active civil society improves
implementation levels, since in such states citizens
are well-placed to know that the EU legislation in
question exists and mobilize in its favour.

Thus, research regarding policy implementation re-
mains a very challenging area, not least because of the
need for sufficient empirical data for all the member
states in order to confirm or reject theoretical explana-
tions for the implementation gaps and variation.

governance are often deployed as a complement to the
Community method, as well asa substitute for it, and
are often most effective when combined with it. This
kind of variation is the result of bargains between
the member states when they agree a change to the
EU treaties or a new treaty entirely. If the EU is com-
plicated, this is because the member states prefer it
that way!

Ideologically, the EU appears to have shifted to the
right, with less emphasis in the European Council and
EU Council on both the regulation of the economy
and the integration of new policy areas at Euro-
pean level than in the past. This is, at least to some
degree, the result of a north-south/east divide that
is discernible on matters of subsidies (Thomson,
2009) or protecting social standards (Crespy and
Gajewska, 2010). This trend appears to hold good across
a variety of policy areas and institutions, shaping not
only the Council, but also the EP (Burns et al., 2012)
and the Commission (Peterson, 2008). The aftermath
of the crisis has seen member states in the eurozone
integrate their economies further but protect their in-
dependence through intergovernmental mechanisms,
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while the Commission and the Court have been
granted roles in some areas of implementation (see
Chapter 26).

Enlargement and the subsequent further diversifi-
cation of the EU also increased the need for flexible
policy tools such as the OMC. In particular in policy
areas in which a great variety and diversity exists be-
tween the member states and in which competences
remain in the medium to long term at national level,
the use of these forms of governance remains popu-

Indeed, this need to hustle was made more acute by
the Lisbon Treaty, which introduced a new role for
national parliaments in EU decision-making: an al-
liance between half of the national parliaments and
either the EU Council or the EP can now block a new
piece of EU legislation on the grounds of subsidi-
arity. Such a step may be welcome to boost the EU's
legitimacy and to involve national parliamentarians
engagement with EU legislation, but it may make
the decision-making process more complex and

1
]
1
\

lar. It remains necessary, however, to hustle franti- more obviously multilevel. As ever in the EU, time
cally in order to shape the content of EU legislation. will tell.

o:: QUESTIONS . | = |

I, What was the original Community method and why was it adapted?

2 Towhat extent has the ordinary legislative procedure altered the balance of power between the EP, the Commission.
and the EU Council?

Why was it considered necessary to use ‘new’ forms of palicy-making such as the open method of cooperation’

3.

4. Towhat extent does the OMC constitute a paradigm shift in the way in which the EU makes policy decisions?

5. Why does the implementation gap vary between member states?

6. What do you consider the main innovations in EU decision-making that were introduced by the Lisbon Tre
and why?

7. Do 'soft' and 'hard’ forms of legislation suffer the same implementation gap?

8. Can member state ‘losses’ in the decision-making process be compensated for during the implementatios

process!
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