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courts. Because it covers many areas of EU activity and because also it
takes precedence over national law, EU law is a key feature of the EU
system. As it impacts extensively and directly on national sovereignties, it is
often also a controversial and contested feature. The need for EU law and the
sources, the content, and the status of that law are all examined in the chapter.
Crucial to the successful operation of the EU’s legal system are the EU’s
courts, which operate within the framework of the Court of Justice of the
European Union (CJEU). The courts are charged to ensure that EU law is
upheld in a uniform manner throughout the EU system. Accordingly, the
chapter also analyses the structure of the CJEU system, the type of cases
brought before the courts, and their impact and influence.

This chapter considers the interrelated topics of EU law and the EU’s

The Need for EU Law

An enforceable legal framework is the essential basis of decision-making and
decision application in all democratic states. Although not itself a state, this
also applies to the EU because the EU is more than merely another inter-
national organisation in which countries cooperate with one another on a
voluntary basis for reasons of mutual benefit. Rather it is an organisation in
which states have voluntarily surrendered their right, across a broad range of
important sectors, to be independent in the determination and application of
public policy.

Regarding the determination of public policy, if there was no body of law
setting out the powers and responsibilities of the institutions and the member
states of the EU, and if there was no authority to give independent rulings
on what that law is and how it should be interpreted, effective EU decision-
making on policies would not be possible. Of course law is not the only factor
shaping the EU’s decision-making processes. As in any organisation, practice
evolves in the light of experience of what is possible and what works best. The
tendency not to press for a vote in the Council even when it is legally permis-
sible is an obvious example of this. But the law does provide the basic setting in
which decisions are made. It lays down that some things must be done, some
cannot, and some may be. So, it is by virtue of EU law that the Commission
takes binding decisions on the permissability of proposed mergers between
large companies and that the Council and EP determine the size and shape of
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the EU’s annual budget, restrict what and how much
fishermen can catch in the seas surrounding the EU,
and specify that products not meeting designated

standards cannot be sold in the EU’s market,
Regarding the application of

form of intergovernmental

in whatever way was most
for them, common

undermined. The likes
agriculture policies,
trading standards on

The Sources of EU Law

An EU legal order j

general principles of Jay.

The treaties

Are the treaties the EU’s constitution?

The EU’s treaty structure is, as wasg shown in Part I1
of this book, made up of two main component parts:
the Treaty on European Union (TEU) and the Treaty
on the Functioning of the European Unijon (TFEU).
Do these two treaties constitute the EU’s constitution?

National constitutions in libera] democracies
things: they establish an insti-
tutional structure for decision—making, and they set
out - often in a bill of rights or a declaration of
liberties — the freedoms to which citizens are entitled

and restrictions on the Power of decision-makers
over the citizenry. The

the EU’s treaties cover

a considerable extent the second too, The establish-

ment of the institutional structure can be seen, most

public policy, the
existence of EU law is also crucial because if the deci-

sions taken by the EU’ policy-makers only took the
agreements, and if those
agreements could be interpreted by member states
beneficial and convenient
policies would not in practice
exist and the whole rationale of the EU would be
of the EU’s competition and
and the approximation of EU

s thus an essential condition of
the EU’s existence. The sources of that order are to be

found in a number of Places: the treaties, EU legisla-
tion, judicial interpretation, international law, and the

obviously, in the identification of the Commisss
the European Council, the Council of the EU.
European Parliament, and the Court of Justice of
European Union as the key decision—making
tutions, and by the specification (in general ter
of their roles and powers and of what must he
nature of the relations both between them angd
between them and the member states, As for
establishment of individual rights, the treatjes
long had much to say about economic freedoms &
in recent rounds of treaty reform they have jncee
ingly also emphasised civil freedoms. The key ar
in this respect is Article 6 TEU, which states thas
the Charter of Fundamental Rights of the Euros
Union (see Chapters 6 and 7) has the same legal +
as the treaties (though Protocol 30 of the
Treaty limits the Potential impact of the Charter in
Czech Republic, Poland, and the UK); (b) the I
shall accede to the [1950] European Conventios
the Protection of Human Rights and Fundame
Freedoms; and (¢) fundamental rights shall consss
general principles of the Union’s Jaw,

In addition to including not dissimilar contems
national constitutions, the EU’s treaties may als
said to be constitutional in nature in respect of
status of their contents and how they are dete
Treaty law is not ‘ordinary’ EU law that is =
by ‘ordinary’ Iaw-making procedures, but rathes
Primary law. That is to say, it is a higher status
in the sense that a]] ‘ordinary’ EU law must
treaty base and in that als treaty law is made by
OWn procedure. As is shown in Part II of this &
up to the Lishon Treaty this procedure took the
of Intergovernmenta] Conferences (IGCs),
were extensively Pre-prepared, usually lasted

T
months, culminated at European Council mees: Sometim:
and had outcomes that were subject to nas the EU ;
ratification processes — which in some member s om, albej

were very high profile and difficult. The Lisbon T=
amended this procedure by adding a convention s
to what was now called ‘the ordinary revision p
dure’ and also creating a ‘simplified revision p
dure’ for modest amendments (see Chapter 8).
procedures normally require unanimous app
by national governments and ratification by mes
States according to their respective constitus
requirements,

As well as covering ‘traditional’ constituts
matters, the treaties are also much concerned
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U legislation

aws adopted by the EU institutions under Article
238 TFEU constitute secondary legislation. They are
concerned with translating the general principles of
the treaties into specific rules and are adopted by the
“uropean Parliament and the Council, by the Council,
or by the Commission according to the procedures
described in other chapters of this book (see especially

u.nanimous approva
atification by mempy
ective Constitution;

lonal’ constitun'onaf
uch Concerned with

Chapters 9 and 19). Whilst there is no hard and fast
distinction between EP and Council, Council, and
Commission legislation, the first two tend to be broader
in scope, to be concerned with more important mat-
ters, and to be aimed at laying down a legal framework
in a policy sphere. Commission legislation — of which
in terms of volume there is much more than EP and
Council and Council-only legislation — is largely of an
implementing, administrative, and technical nature
and is usually subject to tight guidelines laid down in
enabling EP and Council or Council legislation.

The Constitutional Treaty tried to clarify the some-
what confusing nature of EU legislative instruments
by distinguishing between legislative acts, which it
named laws and framework laws, and implementing
acts, which it named regulations and decisions. The
Lisbon Treaty maintained this hierarchical distinction
between legislative acts and implementing acts, but
abandoned the terminology of laws and framework
laws for legislative acts and reinserted the long-used
terminology — based mainly on regulations, directives
and decisions — for both legislative and implementing
acts. An opportunity for terminological clarification
was thus not taken, though there was provision for
‘implementing’ or ‘delegated’ to be henceforth added
to the titles of executive acts.

The TFEU post-Lisbon thus distinguishes between,
as preceding treaties have, the following types of
legislation: regulations, directives, decisions, and rec-
ommendations and opinions. The nature of and the
differences between these types of legislation are set
out in Box 13.1,

* * *

In order to accommodate the mosaic of different
national circumstances and interests that exist on
many policy issues, the EU’s legislative framework
needs to be creative, flexible, and capable of permit-
ting differentiation.

There are four main ways in which it is so:

As Box 13.1 shows, the EU makes use of a variety
of formal and quasi-formal legislative instruments.
As Saurugger and Terpan (2016) note, the develop-
ment of non-binding ‘new governance’ methods
has in some respects challenged the traditional
distinction between what is law and what Is not.
Hard and soft law are not completely opposing
governing methods.
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Box 13.1

The different types of EU legislation

Regulations
A regulation under Article 288 TFEU is:

1 Of ‘general application’; that is, it contains general and abstract provisions that may be applied to partic
ular persons and circumstances,

2 ‘Binding in its entirety’; that is, it bestows rights and obligations upon those to whom it is addressed, ar
member states must observe it in full and as written.

‘Directly applicable in all Member States’; that is, there is no need for national implementing measures
to be taken in order for a regulation to have bind

ing force within the member states. Regulations specify
the date on which they are to take legal effect. N

ormally this is the same day as, or very shortly after, th
are published in the Official Journal of the European Union. This in turn is usually only a day or two afte
they have been adopted.

3

Most regulations are ado

pted by the Commission as delegated or implementing regulations and concern
highly specific and techn

ical adjustments to existing EU law.

Directives
A directive ‘shall be binding,

as to the result to be achieved, upon each Member State to which it is
addressed, but shall leave to

the national authorities the choice of form and methods’ (Article 288 TFEL

In theory, a directive is thus very different from a re
result to be achieved’; it is addressed to member sta
necessarily addressed to all member states;
directive legal effect. As a consequence,
They are less concerned with the detail

gulation: it is not binding in its entirety but only in ‘th
tes and does not claim general applicability; it is not
and appropriate national measures need to be taken to give th
directives tend to be rather more general in nature than regulatic
ed and uniform application of policy and more with the laying de
of policy principles that member states must seek to achieve but can pursue by the appropriate means ur
their respective national constitutional and legal systems.

The distinction between regulations and directives should not, however,

be exaggerated because in p
ice a number of factors often result in a blurring, First,

t directives are almost invariably addressed to all

L

There are considerable variations between direc-
tives regarding the time periods permitted for
incorporation into national law. For example,
amending directives may have to be incorpo-
rated almost immediately, whereas innovative or
controversial directives, or directives that require
substantial capital expenditure in order to be prop-
erly applied - as is common with, for example,
environmental directives — may not be required to
be incorporated for some years.

Devices that allow for adaptation to local conditions
and needs are often either attached to legal texts or
are authorised by the Commission after an act has
come into force. Examples of such devices include
exemptions, derogations, and safety clauses.

* Provided the Commission is satisfied that

egulations, 2.0
relevant provisions are not ‘a means of arbiss mer. the numbe;
discrimination or a disguised restriction on ¥ears, partly be
between Member States’ and do not ‘conss mstitutions t

an obstacle to the functioning of the ins
market’ (Article 114:6 TFEU), member
are permitted to apply national legislation
‘tougher’ than EU legislation in respect of ces

framework.
vear ther
"% great num

-

s), 700-800
matters where there is not complete har IRe vast major
sation. Policy areas where this occurs in @f 2dministratiy
protection of the environment and of the we » Fecurring kin
environment. mts that have

2= with most
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instruments issued each year, comprising
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Continued

portant reason for this is that directives are frequently concerned with the harmonisation or

o0 of laws and practices in fields of EU activity. Second, some directives are drafted so tightly

wery little room for national authorities to incorporate adjustments when transposing direc-

tional law. Third, directives contain a date by which the national procedures to give the directive

Bave been completed. The Commission has to be notified of national implementing measures,
fail to comply by the due date are liable to have proceedings initiated against them, which

may be applied to

vhom it is addres =iy result in a case before the Court. Fourth, the Court has ruled — so as to prevent member

2 advantage of their own failures to comply — that directives may be directly applicable when
iplementing meas plementing legislation has been unduly delayed or when it has departed from the intent of the
es. Regulations s =ctive.,
I very short]y afte
ronly a day or

 shall be binding in its entirety upon those to whom it is addressed’ (Article 288 TFEU). It may
ssed to any or all member states, to undertakings, or to individuals. Many decisions are highly
-and, in effect, are administrative rather than legislative acts. Others are of a more general character
B Be akin to regulations or even, occasionally, directives.

lations and conce

s are adopted in a whole range of circumstances, For example: to enforce competition policy; to

a pilot action programme; to authorise grants from one of the EU’s funds; to allow an exemption
existing measure; or to counter dumping from a third country.

te to which it s
Is’ (Article 288 TF

tirety but only in _

licability; it is not mendations and opinions are explicitly stated by Article 288 TFEU as having no binding force, but
be taken to give th #oes not mean lack of legal effect. Indeed, on occasions the Court has referred to them. The same
ure than regulatic s to some of the other non-binding, ‘soft law’, devices used by the EU institutions for such purposes

with the laying do

ating ideas, starting a legislative process, promoting coordination, and encouraging harmonisation.
Topriate means un

include memoranda, communications, conventions, programmes, guidelines, agreements, declara-
and resolutions. A typical example of soft law is a Commission recommendation of July 2014 encour-

2 member states to adopt best practices so as to protect citizens from the effects
opean Commission, 2014).

ted because in prac

of excessive gambling
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W regulations, 2,000 decisions, and 120 directives.
wever, the numbers have dropped considerably in
At years, partly because of a drive by all decision-
sing institutions to lighten and simplify the EU’s
slative framework. Not counting amending acts,
&0 average year there now are around 1,000 regula-
s, (the great number of which are Commission
culations), 700-800 decisions, and 20-30 direc-
s, The vast majority of these legal instruments
asist of administrative measures of a routine, ‘non-
S owlitical’, recurring kind. Many are replacements for

=struments that have either been repealed (usually

secause, as with most CAP-related legislation, they
ousand legislativel save become out-dated as a result of changing market
dmprising around! conditions) or have expired.
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Judicial interpretation

The Court of Justice of the European Union consists
of two courts: the Court of Justice and the General
Court — the latter of which was called the Court of
First Instance (CFI) until its name was changed by
the Lisbon Treaty. The former is the more senior of
the two courts in that it deals with most cases raising
major issues — including those of a ‘constitutional’
and/or ‘political’ nature — and in that also General
Court judgements are, subject to specified conditions,
subject to appeal to the Court of Justice. When, there-
fore, reference is made to EU law arising from judicial

interpretation, the reference is normally to Court of
Justice case law.
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Although case law has not traditionally been a
major source of law in most of the EU member states,
the rulings of the EU’s courts have played an impor-
tant part in shaping and making EU law. This stems
partly from the courts’ duty to ensure that EU law is
interpreted and applied correctly. It stems also from
the fact that much of EU statute law is far from clear
or complete.

The lack of precision in much of the EU’s statute
law is due to a number of factors: the relative newness
of the EU and its constituent parts; the developing
nature of EU law in many sectors; the often sharply
differing views of policy actors within EU decision-
making processes, which can lead to weak compro-
mises in the content of agreed legal texts and to the
avoidance of necessary secondary legislation; and the
speed of change in some spheres of EU activity, which
makes it very difficult for the written law to keep
abreast of developments. In many fields of apparent
EU competence, the EU’s courts thus have to issue
judgements from a less than detailed statutory base.
In the different types of case that come before them —

cases of first and only instance, cases of appeal, and
cases involving rulings on points of EU law that have
been referred by national courts — the EU’s courts
therefore inevitably often go well beyond merely giv-
ing a technical and grammatical interpretation of the
written rules. They fill in the gaps in the law and, in so
doing, they not only clarify the law but also extend it.

International law

International law is notoriously vague and weak,
but the EU’s courts have had occasional recourse to
it when developing principles embodied in EU law.
Judgements have also established that insofar as the
EU has been increasingly developing an international
personality of its own and taken over powers from the
states, the same rules of international law apply to it
as apply to them, for example with regard to treaty
Jaw and the privileges and immunities of international
organisations. This process is being further advanced
by the Lisbon Treaty having accorded (in Article 47
TEU) legal personality to the EU.

The many international agreements to which the
EU is a party — including association, cooperation, and
trade agreements — are sometimes viewed as another
dimension of international law. However, since they
are implemented by legislative acts they are better

The second, ar
al policy areas EI

. As Box 17.4 |
i< areas W’here th
pwever, it is onl
the Common
orehensive cog
d_m applies ir
- S=nctioning of

viewed as constituting part of EU legislation, even
though the Court of Justice has ruled that they are
superior in the hierarchy of EU law than secondary

law (Case 24/72).

The general principles of law

Article 19 TEU states that ‘The Court of Justice
the European Union ... shall ensure that in the int=
pretation and application of the Treaties the law
observed.” The implication of this and of certain ot
Treaty articles (notably 263 and 340 TFEU) is that
EU’s courts need not regard written EU law as thee
source of law to which they may refer.

In practice this has meant that the EU’s
when making their judgements, have had regz
general principles of law when these have been de=
relevant and applicable. Exactly what these g
principles of law are, however, is a matter of ca
versy. Suffice to note here that principles that
been cited by the courts include non-discrim:s
(whether between nations, product sectors,
individuals), adherence to legality, and respes
procedural rights.

C

The Content of EU Law

The content of EU law is described at some &
Part TV of the book, in the context of the exa
of EU policies that is presented there. Atten
will, therefore, be confined to three points &
significance.

The first point is that EU law is not as wids
as national law. It is not, for instance, = i
cerned with criminal law, property law, of
Nor does it have much to do with policy
as education or health. What EU law =
although by no means exclusively, conces
and in this it reflects the aims and proviss
treaties — is economic activity. More pa
law is strongly focused in the direction &
of activity as the customs union, the inte
competition policy, agriculture policy.
policy. It also makes up a significant &
law applying in the member states in s
as energy, transport, regional develop=
environment.
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t of EU legash wed, and related, point is that in virtually

¢ has ruled ¢ zas EU law sits side by side with national
of EU law than & = 17.4 (p. 309) shows, the TFEU identifies
& where the Union has exclusive competence.

« is only in respect of the customs union

- _ommon Commercial Policy (CCP) that a
IPIES of law wasive code of EU law exists in a major policy
B Court BB spplies in all EU states. Even in areas where

b = high degree of EU regulation, such as with
=oning of agricultural markets, national laws
various matters still exist. As Boxes 17.1 and
- (pp. 305-6), EU law thus constitutes an
at part of the overall legal framework of mem-
= in some policy spheres, whilst being of only
2l significance in others.

third point is that the range of EU law has
emed considerably over the years. As already
EU law is primarily economic in character,
«s dominantly so than it was. The great expan-
= recent years of law related to the creation
area of freedom, security and justice (AFS])
ent to this. So too is the considerable vol-
of EU environmental law that now exists, with
aws dealing with matters as diverse as air and
= pollution, the disposal of toxic waste, and the
ion of endangered bird species. This expan-
of EU law into an increasing number of policy
< has occurred, and is still occurring, for several
ons, prominent amongst which are: recognition
~e benefits that joint action can bring to many
of activity; pressures from sectional interests;
¢ acceptance that the internal market can function
sothly, efficiently, and equitably only if there are
amon rules not just on directly related market
svities but also on matters such as health and
at work, entitlements to social welfare benefits,
i mutual recognition of educational and profes-
nal qualifications.
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e Status of EU Law

: Case 6/64, Costa v. ENEL, the Court of Justice stated:

By creating a Community of unlimited duration,
having its own institutions, its own personality,
its own legal capacity of representation on the
international plane and, more particularly, real

powers stemming from limitation of sovereignty
or a transfer of powers from the states to the
Community, the Member States have limited their
sovereign rights, albeit within limited fields, and
have thus created a body of law which binds both
their individuals and themselves.

EU law thus constitutes an autonomous legal sys-
tem, imposing obligations and rights on both individ-
uals and member states, and limiting the sovereignty
of member states. There are two main pillars to this
legal system: direct effect and primacy.

Direct effect

This term — which is sometimes also called direct
applicability — refers to the principle whereby certain
provisions of EU law may confer rights or impose
obligations on individuals that national courts are
bound to recognise and enforce. Having initially
established the principle in 1963 in the case of Van
Gend en Loos (Case 26/62), the Court, in a series of
judgements, has gradually strengthened and extended
the scope of direct effect so that it now applies to most
secondary legislation except when discretion is explic-
itly granted to the addressee. Many of the provisions
of the treaties have also been established as having
direct effect, although the Court has ruled that it does
not apply to all spheres.

Primacy

Somewhat surprisingly, until the Treaty of Lisbon
there was no explicit reference in the treaties to the
primacy or supremacy of EU law over national law.
Clearly the principle is vital if the EU is to function
properly, since if member states had the power to
annul EU law by adopting or giving precedence
to national law, then there could be no uniform
or consistent EU legal order: states could apply
national law when EU law is distasteful or incon-
venient to them. From an early stage, therefore,
the Court took an active part in establishing the
primacy of EU law. National courts, it consistently
asserted, must apply EU law in the event of any
conflict, even if the domestic law was part of the
national constitution. An example of a Court state-
ment on primacy may be taken from Simmenthal v.
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Commission (Case 92/78) where the Court con-

The Court of Justice of the
cluded that: -
European Union

Every national court must, in a case within its
jurisdiction, apply Community law in its
entirety and protect rights which the latter
confers on individuals and must accordingly
set aside any provision of national law which
may conflict with it, whether prior or
subsequent to the Community rule.

As noted above, the Court of Justice of the Europes
Union consists of two courts: the Court of Justice
the General Court. There used to be a third cous.
the European Union Civil Service Tribunal, whs
dealt with internal EU staffing matters — but follows
a Council decision in 2015 this was incorporated
2016 into the General Court.

Both courts are located in Luxembourg. Neithe
them should be, though the Court of Justice in pa
ular sometimes is, confused with the Strasbourg-bs
European Court of Human Rights, which is part of
Council of Europe institutional system.

In general, national courts have accepted this view
and have given precedence to EU law. A few problems
have remained — notably in relation to fundamental
rights guaranteed by national constitutions — but for
the most part the authority and binding nature of EU
law has been fully established.

The Treaty of Lisbon consolidated the principle by
giving it explicit treaty recognition for the first time.
However, the recognition did not take the form of
inclusion in the Treaty but rather recognition in a

declaration on primacy that was attached to the Treaty
(see Document 13.1).

Membership

The Court of Justice consists of 28 judges —

from each member state. The Court is assisted &
advocates-general.

Document 13.1

Declaration 17 of the Treaty of Lisbon

Declaration concerning primacy

The Conference recalls that, in accordance with well settled case law of the Court of Justice of
European Union, the Treaties and the law adopted by the Union on the basis of the Treaties have prim:
over the law of Member States, under the conditions laid down by the said case law,

The Conference has also decided to attach as an Annex to this Final Act the Opinion of the Cow
Legal Service on the primacy of EC law as set out in 11 197/07 (JUR 260):

Opinion of the Council Legal Service
of 22 June 2007

1t results from the case-law of the Court of Justice that primacy of EC law is a cornerstone principle of
Community law. According to the Court, this principle is inherent to the specific nature of the Europe
Community. At the time of the first Judgment of this established case law (Costa/ENEL, 15 July 1964,
Case 6/641%) there was no mention of primacy in the treaty. It is still the case today. The fact that the

principle of primacy will not be included in the future treaty shall not in any way change the existence B making ¢
the principle and the existing case-law of the Court of Justice.

* ‘It follows ... that the law stemming from the treaty, an independent source of law,
original nature, be overridden by domestic legal provisions,
Community law and without the legal basis of the Communit

could not, because of its speci
however framed, without being deprived of its characs
y itself being called into question
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Weneral Court also used to consist of one
e each member state. However, following
woration of the Civil Service Tribunal into
Court and a related 2015 Council decision
g the Court’s size to better enable it to deal
“mcreasing workload, the Court’s membership
srogressively increased so that it numbers 59
2019.

judges and advocates-general are appointed
ws-year term of office that may be, and fre-
=, renewed. To ensure continuity, turnover is
med in three-yearly cycles.

er Article 253 TFEU, the judges and advocates-
are appointed ‘by common accord of the
ments of the Member States’ from amongst
s whose independence is beyond doubt and
pussess the qualifications required for appoint-
%o the highest judicial offices in their respective
s or who are juriconsults of recognised com-
- The Lisbon Treaty supplemented Article 253
preliminary stage under which, in a new Article
Sefore being appointed by the member states
wuitability of nominated candidates is considered
seven-member panel (known as ‘the 255 panel’)
ssting of former EU and national supreme court
= and legal experts, one of whom must be pro-
2 by the EP.

used to be the case that, notwithstanding the
@l stipulation that appointment is ‘by common
d of the governments of the Member States’, each
was actually permitted to nominate to both the
of Justice and the General Court and the nomi-
sons were virtually automatically accepted. Post
on Treaty, this is no longer so, for two reasons.
5. because the membership of the General Court
ing increased to more than double the number of
smber states. Second, because the 255 panel is not
g favourable opinions on all candidates. In the
st four years of its operation (2010-14), the panel
wmined 67 candidates, 35 of whom were renewals

istice of the
n

- of Justice of the
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Ing matters — but fo
 this was incorpo
t.
n Luxembourg. Neit
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ne principle o
of the Eliope{m 2 32 of whom were ‘first timers’. Of the 32, seven
15 July 1964, ere given negative opinions, which resulted in their

sminations being withdrawn (Bobek, 2015: 164).
When making their nominations, governments
@ve in the past tended not to be overly worried about
¢ judicial qualifications or experience of their nomi-
#ees and have instead looked for a good background in
sopropriate professional activities and public service.
At the time of initial appointment, the typical judge

2 fact that the
e the existence of

se of its special and
of its character as

has been a legally qualified ‘man of affairs’ (and most
judges have been men) who has been involved with
judicial, governmental, or academic work in his native
country in some way, but who has often not served in
a judicial capacity for long (if at all) or at a high level.
There is no evidence of ‘political’ appointments hav-
ing being made, in the way that they are to the United
States Supreme Court, but the fact is that soundness
and safeness have been as important as judicial ability.
This now seems to be gradually changing — in no small
part because of the scrutiny now being undertaken by
the 255 panel.

In addition to the judges and the advocates-general,
each of whom are assisted by legal secretaries, the Court
of Justice and the General Court employ a staff of just
over 2,000, of whom almost half are engaged in linguis-
tic services and the rest undertake supporting duties.

Organisation and numbers of
cases

In most respects, the two courts are organised in simi-
lar ways.

The Court of Justice

The judges elect one of their number to be President
of the Court for a term of three years. The President’s
principal function is to see to the overall direction
of the work of the Court by, for example, assigning
cases to the Court’s chambers and appointing judge-
rapporteurs. The President is also empowered, upon
application from a party, to order the suspension of
Union measures and to order such interim measures
as are deemed to be appropriate.

Assisting the judges in the exercise of their tasks are
the advocates-general. The duty of advocates-general
is ‘acting with complete impartiality and independ-
ence, to make, in open court, reasoned submissions
on cases which ... require his involvement’ (Article
252 TFEU). This means that an advocate-general,
on being assigned to a case, must make a thorough
examination of all the issues involved in the case,
take account of all relevant law, and then present his
conclusions to the Court. The conclusions are likely
to include observations on the key points in the case,
an assessment of EU law touching on the case, and a
proposed legal solution.
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The increasing number of cases coming before
the Court - in the 1960s there were around 50 in an
average year, today there are usually around 700 (see
Table 13.1) — has made it impossible for everything
to be dealt with in full plenary session. The over-
whelming number of cases are therefore dealt with
by one of the Court’s chambers, Cases that involve
complex findings of fact, or novel or important points
of law, and which do not require to be heard by the
full Court, are handled by chambers of five judges.
Over half of cases are dealt with by such a chamber.
Virtually all other cases — that is, cases that are based
upon relatively straightforward facts, raise no substan-
tial points of principle, or where the circumstances are
covered by existing case law — are handled in chambers
of three judges.

The Court is obliged to sit in full plenary session
only in very restricted circumstances, and does so only
rarely. However, on matters of particular importance

it does sometimes meet in a Grand Chamber, num-
bering 15 judges.

The General Court

The main organisational difference between the Court
of Justice and the General Court is that no advocates-
general are appointed to the latter. When the exercise
of the function of advocate-general is seen as being
necessary — which it is not in all cases — the task is
undertaken by one of the judges; the judge so desig-
nated cannot take part in the judgement of the case.
As Table 13.2 shows, the number of cases coming
before and dealt with by the General Court are some-
what higher than the numbers of the Court of Justice.
Accordingly, just as the Court of Justice deals with its

Table 13.1 Cases before the Court of Justice
2014-15: numbers and stages of proceedings*

2014 2015

New cases 622 713
Completed cases 719 616
Cases pending 787 884

* The figures represent the total number of cases without
account being taken of the small number of cases where
Gases are joined because of their similarity.

Source: Court of Justice of the European Union (2016): 2,
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in the Court of Justice over half of all cases are da
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of three judges.
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The procedure of the courts

Most of the work of the two courts is cond 13.1 The Fin
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cases, interested parties, and Court officials. Not =
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do not require a public hearing at all.
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outline of how direct action cases (which tend
the most important cases in terms of setting impe
case law) are typically channelled through the C
Justice will now be given:

* Relevant documentation and evidence is
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Deliberations are in secret and if there is disagree-
ment —as sometimes there is — the decision is made
by majority vote. Judgements must be signed by all
the judges who have taken part in the proceedings
and no dissenting opinions may be published. (In
their oath of office members swear to preserve the
secrecy of the deliberation of the Court.)

* * *

Three problems associated with the proceedings of
both of the Courts ought to be mentioned. First,
there is a lengthy gap between cases being lodged
and a final decision being issued. Table 13.3 gives the
average length for the main types of cases before the
Court of Justice in 2014 and 2015, with direct action
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Table 13.3 Duration (in months) of proceedings
in the Court of Justice 2014-15

2014 2015
References for a preliminary ruling 150 153
Direct actions 197 176
Appeals 144 140

Source: Court of Justice of the European Union (2016): 2.

figures signify an appreciable reduction compared
with the average figures of most preceding years,
but they still involve a considerable wait for parties
involved in legal disputes. A major factor explaining
these lengths of time is that all documents have to be
translated — into all 24 official languages of the Union
in preliminary ruling cases. In special cases, however,
interim judgements are issued and accelerated pro-
cedures are used. Second, lawyers’ fees usually mean
that going before the Courts in direct action cases
can be an expensive business, even though there is no
charge for the actual proceedings in the Court itself.
This does not, of course, place much of a restriction
on the ability of national governments or EU institu-
tions to use the Courts, but it can be a problem for
individuals and small firms. There is a small legal
aid fund, but it cannot remotely finance all potential
applicants. Third, the use of majority voting, coupled
with the lack of opportunity for dissenting opinions,
has encouraged a tendency, which is perhaps inevi-
table given the different legal backgrounds of the
judges, for judgements sometimes to be less than
concise, and occasionally even to be fudged.

Types of Cases Before the
Courts

The EU’s courts cannot initiate actions. They must
wait for cases to be referred to them. Cases coming
before the courts take a number of forms, the most
important of which are outlined below. They are
outlined by taking the courts together rather than
separately. There are three reasons for this. First,
although the jurisdiction of the General Court (then

the CFI) was initially greatly restricted when it was
established in 1988 to relieve the workload of the
Court of Justice, treaty reforms have so extended it
potential jurisdiction that now there are only a few
types of cases with which it cannot deal. Second, in
describing the responsibilities of the courts, the TFEL"
mostly refers to ‘the Court of Justice of the European
Union’ — that is, it does not distinguish between the
Court of Justice and the General Court. Third, me
of the decisions of the General Court are subject
appeal to the Court of Justice on points of law.
As a preliminary, let it just be said that, in ve
broad terms, the Court of Justice’s main — =
unstated - role is to deal with matters that are of ca
siderable importance to the EU’s legal order, wh
the General Court is charged with dealing with ms
ters that are generally more routine in nature.
division results in the Court of Justice being the cs
petent court to deal with failures of member states 4
fulfil obligations, preliminary references from ce
in the member states, and appeals against Gene
Court decisions in direct actions. The General
has responsibility for annulments, failures to act.

B Spony
putes relating to compensation for non-contracs WO or
liability and, since it merged with the Eurs %o court.

Union Civil Service Tribunal, staff cases. Tables
and 13.5 indicate the numbers of the types of &
dealt with by the two courts.

Table 13.4 New cases brought before
Court of Justice 2013-14 according to
proceedings

2013

References for a preliminary ruling 450
Direct actions 72
Appeals 161
Appeals concemning interim measures 5
and intervention

Requests for an opinion 2
Special forms of procedure 9
Total 692

Source: Court of Justice of the European Union (20
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Court of Justice of the European Union (2015); 182.

erence for a preliminary ruling

=ipes of case referred to in the sections below are
1 as direct actions. That is, the Union’s Courts
called upon to give a judgement in a dispute
%N two or more parties who bring their case
v to court. References for preliminary rulings
quite different, in that they do not involve giving
Seements in cases but rather giving interpretations
points of EU law to enable national courts to make
ing.
Seferences are made under Article 267 TFEU,
«ch states that national courts may, and in some cir-
mstances must, ask the Court to give a preliminary
“ng where questions arise on the interpretation of
treaties or the validity and interpretation of acts

rought before
cording to types

2013 20 the institutions of the Union. The Court cannot
4Xe a pronouncement on a case that happens to
g 450 428 ; :
2ve come to its attention unless a reference has been
72 . “made to it by the appropriate national court. It is the
167 =1 =uclusive prerogative of the national court to apply
ires 5 0 %or a preliminary ruling, with parties to a dispute in
# national court having no power to insist on a refer-
5 4 nce or to object to one being made. Once a reference
=25 been made, the Court is obliged to respond, but it
° & <2n only do so on questions that have been put to it
699 622 #nd it may not pronounce on, or even directly attempt

0 influence the outcome of, the principal action.

N Union (2015): 94. . 2
= - Interpretations made by the Court during the course

of preliminary rulings must be accepted and applied
by the national court that has made the referral.

Virtually all preliminary ruling cases are dealt with
by the Court of Justice and, as can be seen in Table
13.4, constitute the great majority of the cases that
come before it each year. Preliminary rulings serve
three principal functions. First, they help to ensure
that national courts make legally ‘correct’ judgements.
Second, because they are generally accepted by all
national courts as setting a precedent, they promote
the uniform interpretation and application of EU law
in the member states. Third, they provide a valuable
source of access to the Court for private individuals
and undertakings who cannot directly appeal to it,
cither because there is no legal provision or because of
insufficient funds.

The case of Corina van der Lans v. KLM (Case
C-257/14) shows how all three of these functions
can apply in a single case. In summary, the District
Court in Amsterdam referred the case to the CJEU
to enquire whether the airline KLM was in breach of
the 2004 Airline Passenger Compensation Regulation
for delaying Ms van der Lans’ flight by 29 hours. The
Regulation provides for compensation and assistance
to passengers in the event of, amongst other possible
problems, long delays, but enables airlines to escape
liability if delays are caused by ‘extraordinary circum-
stances’. In September 2015, the Court of Justice ruled
against the KLM claim that an unexpected technical
problem in itself can be classified as ‘extraordinary
circumstances’. Rather, the Court stated that such cir-
cumstances can be so classified only if they relate to an
event which is not inherent in the normal exercise of
the activity of the air carrier concerned and is beyond
the control of the carrier on account of its nature or
origin. These circumstances did not apply in the case
of Ms van der Lans, so the airline was liable to pay
compensation.

An example of a preliminary ruling with impor-
tant institutional implications is that made in a
case referred to the Court in February 2014 by
the German Constitutional Court. The case (Case
C-62/14) concerned the compatibility with the TFEU
of a mechanism - Outright Monetary Transactions
(OMTs) — that was announced by the ECB in August
2012 to deal with the sovereign debt crisis and calm
monetary markets. Under OMTs, the Bank can
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purchase government bonds of indebted states in
secondary bond markets on a conditional basis which,
in the opinion of a number of prominent objectors
in Germany, exceeds the Bank’s authority because it
strays beyond monetary policy into the realm of fis-
cal policy. In its judgement, which was issued in June
2015, the Court declared the OMT programme to be
legal as it ‘does not exceed the powers of the ECB in
relation to monetary policy and does not contravene
the prohibition of monetary financing of EU nations’.
This judgement was widely seen as greatly empower-
ing the Bank and, by some observers, as more broadly
empowering EU ‘non-political’ institutions.

Failure to fulfil an obligation

Under Articles 258 and 259 TFEU, the Court of Justice
rules on whether member states have failed to fulfil
obligations under the Treaty. Failure to fulfil an obli-
gation cases constitute virtually all of the direct action
cases that come before the Court.

Initial actions against states for failures to act may
be brought either by the Commission or by other
member states In either eventuality, the Commission
must first give the state(s) against which the charge
is made an opportunity to submit observations and
then deliver a reasoned opinion. Only if this fails to
produce proper compliance with EU law can the mat-
ter be referred to the Court.

In practice, failures to fulfil obligations are usu-
ally settled well before they are brought before the
Court. When an action is brought to the Court, the
Commission is almost invariably the initiator. It is
so partly because if a member state is behind the
action it is obliged, as has just been shown, to refer
the matter to the Commission in the first instance.
It is partly also because member states are extremely
reluctant to engage in direct public confrontation
with one another (although they do sometimes try
to encourage the Commission to, in effect, act on
their behalf).

Such cases have led to rulings against, for example,
Italy (that its duties on imported gin and sparkling
wine were discriminatory), the UK (that it had intro-
duced insufficient national measures to give full effect
to the 1976 directive on sexual discrimination), and
Belgium (for failing to implement directives to har-
monise certain stock exchange rules).

The Maastricht Treaty gave to the Court, for entially
first time, the power to impose penalties on me= s pov;*c
states for not complying with Court judgemenss ing a ve
respect of failures to fulfil obligations. The possi® broadhy

of fines only arises after extensive exchanges be <t
the Commission and the state in question, after
state has been given every opportunity to subms
observations, and after a time limit for compls
has been specified and has not been met. If thess ¢
ditions apply, the Commission may bring the m
back before the Court. In so doing, the Comm
must specify the amount of the lump sum or pe
payment to be paid ‘which it considers appropr:
the circumstances’ (Article 260 TFEU). If the
finds that the member state has not complied ws
judgement, it may impose a lump sum and/or ses
ring penalty payment. An example of such an iz
tion is that imposed on Greece in July 2009 for
to fully abide by a previous Court ruling to
illegal subsidies paid to the state-owned O
Airlines. The Court imposed a €2 million fine
€16,000 daily penalty to be paid until the funds
recovered. Another example is penalties impes
Italy in December 2014 for failing to tackle the &
ing of illegal waste. A €40 million fine was iz
and a further €42.8 million fine would be iz
for every six months that Italy failed to imple
proper clean-up programme.
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Application for annulment

Actions for annulment account for a consa
volume of the cases brought before the CJEU.
with all but the most high-profile and im
such cases being dealt with by the General Cos
as Table 13.5 shows, constitute about 40 per
the General Court’s new cases in an average ve

Under Article 263 TFEU, the Court ‘shal
the legality of legislative acts, of acts of the Cs
the Commission and of the European Cents
other than recommendations and opinions.
acts of the European Parliament and of the &
Council intended to produce legal effects
third parties. It shall also review the legality
bodies, offices or agencies of the Union inse
produce legal effects vis-a-vis third parties
review of acts of the Furopean Council ame
agencies was only introduced by the Lisbon T
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mally very important, with the extension of the
powers to the European Council in particular
2 very significant advance in its remit and,

The sadly, a very significant advance also in the
1anges sonalisation of the EU.
stion, surt cannot conduct reviews on its own ini-

Sut only in response to actions brought by a
state, the EP, the Council or the Commission.
may be based on the following grounds: lack
ence, infringement of an essential proce-
squirement, infringement of the Treaties or of
of law relating to their application, or misuse
5" (Article 263 TFEU). If an action is well
the Court is empowered under Article 264
l% declare the act concerned to be void.

Sighest profile annulment case in recent years
2004, when the Commission brought an
seainst the Council in connection with EMU’s
% and Growth Pact (SGP). In the autumn of
: Commission had recommended that the
require France and Germany to take the
v measures to reduce their budgetary deficits
Article 104(9) TEC. However, no majority
& for this in the Council, so as an alternative
uncil decided, in effect, that the excessive defi-
scedures should be suspended whilst France
ermany took other correcting action. Deciding
is Council decision undermined both its own
ity and the credibility of EMU, the Commission
ght an action for annulment against the Council.

1t it delivered its opinion, in July 2004 (in Case

=04, Commission v. Council), the Court basically
a conside in favour of the Commission, but refrained from
 CJEU. Ind ing that the Council follow the Commission’s
d important ~mendations. The judgement played an impor-
ral Court, ¢ sart in the subsequent Council deliberations that
40 per cent » a reform of the SGP in the spring of 2005.
erage year. Snother example of an important annulment case
rt ‘shall rev wited Kingdom v. European Central Bank (Case
the Coun 2</11), in which the UK claimed the ECB exceeded
1 Central B ipowers by requiring, in a policy framework paper
inions, and .2 in 2011, that clearing houses that process
f the Europe -ial trades must be located within the eurozone.
effects vis-a UK government, which brought the case because
gality of acts sught the location requirement could be dam-

on intended
arties.” Judic
1cil and of ¢
bon Treaty a

to the City of London, claimed the proposal
ermined the functioning of the internal market.
March 2015, the General Court annulled the
'8 s proposed oversight system, though not on the

grounds that it was discriminatory but rather because
the ECB had exceeded its powers as it ‘lacks the com-
petence necessary to regulate the activity of securities
clearing systems as its [treaty] competence is limited
to payment systems alone’ (General Court of the
European Union, 2015)

As the just cited example shows, an important
aspect of Court activity in annulment cases arises in
connection with the Treaty base(s) upon which EU
legislation is proposed and adopted. Of some signifi-
cance here is that are several procedures by which EU
law can be made (see Chapter 19 for details), each
of which is different in terms of such key matters as
whether QMV rules apply in the Council and what
are the powers of the EP. Which procedure applies
in a particular case depends on the article(s) of the
Treaty upon which legislative proposals are based. It
thus naturally follows that if a legislative proposal is
brought forward by the Commission on a legal base
that a member state or the EP believe to be damaging
to their interests and/or legally questionable, and if
political processes cannot bring about a satisfactory
resolution to the matter, they may be tempted to
appeal to the Court.

Similarly, institutions sometimes appeal to the
Court when they believe their prerogatives have been
infringed during a legislative procedure. The EP has
been very active in this regard, taking a number of
cases to the Court, usually on the grounds that either
it should have been consulted but was not, or the
Council changed the content of legislation after it left
the EP and the EP was not re-consulted. In general,
the Court has tended to support the EP in such cases.

Article 263 also allows any ‘natural or legal person’
(that is private individuals or companies) to institute
proceedings for annulment. Cases brought on this
basis have included appeals by companies against
Commission decisions to refuse to authorise subsidies
and challenges to Commission decisions on abuse of
dominant trading positions, restrictive practices, and
company mergers. Generally, rulings have tended to
strengthen the hand of EU institutions and to serve
as useful underpinnings to some EU policies, notably
competition policy and commercial policy.

In certain policy spheres, of which competition is
the most important, the Commission is empowered
to impose financial penalties to ensure compliance
with EU regulations. Under Article 262 TFEU, the
regulations governing such policy spheres may allow
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unlimited jurisdiction to the Court with regard to
the penalties. This means that aggrieved parties may
appeal to the Court against Commission decisions and
the penalties it has imposed. As such, this is another
form of action for annulment. The Court may annul
or confirm the decision and increase or decrease the
penalties. In the great majority of judgements the
Commission’s decisions are upheld. (See Chapter 9
for examples of fines imposed on firms for breaches
of competition law.)

Failure to act

Under the treaties there are provisions for institutions
to be taken to court for failure to act. These provisions
vary in nature between the treaties. Under the TFEU,
should the EP, the European Council, the Council,
the Commission, or the ECB fail to act on a matter
provided for by the Treaty, the member states and
the other institutions and, in restricted circumstances,
‘natural or legal persons’ may initiate an action under
Article 265 to have the infringement established. Such
actions are not common, but one that attracted much
attention was initiated by the EP, with the support of
the Commission, against the Council in 1983. The
case concerned the alleged failure of the Council to
take action to establish a Common Transport Policy,
despite the provision for such a policy in the EEC
Treaty. The judgement, which was delivered in May
1985, was not what the EP or the Commission had
hoped for. The EC] ruled that whilst there was a
duty for legislation to be produced, it had no power
of enforcement because the Treaty did not set out a
detailed timetable or an inventory for completion;
it was incumbent upon the national governments to
decide how best to proceed.

Action to establish liability

‘In the case of non-contractual liability, the Union
shall, in accordance with the general principles com-
mon to the laws of the Member States, make good any
damage caused by its institutions or by its servants in
the performance of their duties’ (Article 340 TFEU).
Under Article 268 the Court has exclusive jurisdic-
tion to decide whether the Union is liable and, if so,
whether it is bound to provide compensation.

This means that the Union may have :
brought against it on the ground of it having &
mitted an illegal act. The complex mechanisms
CAP have produced by far the greatest number &
cases, threatening indeed to overwhelm the Ca
the early 1970s. As a consequence, the Court bes
increasingly unwilling to accept non-contractus
bility cases, at least on the basis of first insta
made it clear that they should be brought
national courts.

In the 1970s the Court also ruled that the
cumstances in which the Community could
non-contractual liability and be liable for &
were strictly limited. Of particular impe
in this context were judgements in 1978 &
joined cases concerning skimmed milk |
and 94/76, and 4, 15, and 40/77). Commumns
islation obliged the food industry to add sk
milk to animal feed as part of an effort to
the surplus of powdered milk. A number &
challenged the legality of this on the grouné s
Community’s solution to the problem was &=
natory. In its first judgement the Court
the powdered milk regulations were, indeec. 3
because they did not spread the burden fair’y
the agricultural sector. In its second juds
however, it ruled that only in exceptional
cial circumstances, notably when a releva
had manifestly and seriously exceeded its
should the Community be liable to pay &
when a legislative measure of a political
nomic character was found to be invalid.

Staff cases

By the early 2000s, over one-quarter of
coming before the CFI involved disputes bes
EU and its staff. This type of case increass
to be seen as not being appropriate for =
overloaded CFI, so the Nice Treaty provics
establishment of the European Union Cisil
Tribunal, which was created in November
came into operation on 1 October 2005.
noted above, in 2015 it was decided to r
practice and merge the Tribunal (which w3
with between 150 and 200 new cases a vear ¥
which became the subjects of appeal to =
Court) with the General Court.
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seeking of an opinion

= Article 218 TFEU, a member state, the EP, the
%, or the Commission may obtain the opinion of
of Justice on whether a prospective interna-
agreement is compatible with the provisions of the
%s. Where the opinion of the Court is adverse, the
=ment cannot enter into force without being suit-
2mended or without the treaties being amended.
example of an extremely important opinion is
issued in 1994 in respect of external powers. The
amission took the case before the Court, arguing

'the then) Article 113 of the EEC Treaty, which
= the Commission sole negotiating powers in respect
<ertain international commercial agreements, should
d to trade in services and trade-related aspects of
ectual property rights. The Court ruled (Opinion
1) that the Community and the member states
2red competence to conclude such agreements and
refore the Commission did not have sole negotiating
owers. (The Commission’s external negotiating pow-
s were later extended in the Lisbon Treaty.)
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The Impact and Influence of
the Courts

A limitation on the impact and influence of the EU’s
courts is that most EU law is directly implemented by
national agencies and legal proceedings in respect of it

are conducted mainly in national courts. Another lim-
itation is that many EU activities are beyond the reach
of the EU’s courts because they do not have clear legal
bases. Some such activities are based on traditional
intergovernmental forms of cooperation, as is the case
with most foreign and external security policies and
actions, whilst an increasing number are based on
forms of ‘soft law’ and coordination associated with
the so-called ‘new modes of governance’, as is the case,
for example, with many economic, social, and employ-
ment policies. (See Terpan, 2015 for an analysis of the
growing importance of soft law in the EU.)

However, notwithstanding these limitations, the
EU’s courts still have two very important functions
in respect of EU law. First, they are responsible for
directly applying the law in certain types of case.
Second, they have a general responsibility for inter-
preting the provisions of EU law and for ensuring
that the day-to-day application of the law by national
agencies and courts is consistent and uniform.

Inevitably, for the reasons explained earlier in the
chapter, these duties result in the courts — and espe-
cially the Court of Justice — making what, in effect, is
judicial law. This is most clearly seen in four respects.

First, as noted above, the Court of Justice has clari-
fied and strengthened the status of EU law. Landmark
decisions of the 1960s and 1970s, such as Van Gend
en Loos and Costa v. ENEL, were crucial in paving the
way to the establishment of a strong legal system, but
later decisions have also been important. For example,
in its 1992 judgement in Francovich and Bonifaci v.
Italy (Joined Cases 6/90 and 9/90) the Court ruled that
individuals are entitled to financial compensation if
they are adversely affected by the failure of a member
state to transpose a directive within the prescribed
period. And in its 2005 judgement in Commission
(supported by the European Parliament) v. Council
(supported by eleven member states) (Case C-176/03)
the Court strengthened the EU’s implementation
capacity by ruling that in some circumstances criminal
law sanctions can be used for offences against EU law.

Second, EU policy competences have been both
extended and limited by Court judgements. Social secu-
rity entitlements illustrate this. Most governments have
not wished to do much more about entitlements than
coordinate certain aspects of their social security systems.
The Court, however, through a number of judgements,
often based on the TFEU (and before it the TEC) rather
than on legislation, has played an important part in
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pushing the states towards the harmonisation of some of
their practices, for example with regard to the rights of
migrant workers. It has also extended the provisions
of certain laws in ways the states did not envisage when
they gave them their approval in the Council. However,
perhaps being influenced by the more eurosceptic cli-
mate that has prevailed throughout much of the EU in
recent years, the Court has stopped short of trying to
harmonise too much. So, for example, in cases such as
Dano v. Jobcenter Leipzig (Case C-333/13) (judgement
given in November 2014), and Jobcenter Berlin Neukolin
v. Nazifa and others (Case C-67/14) (judgement given
in September 2015), it has greatly restricted the rights
of economically inactive EU citizens who are resident
in a member state other than their own to access non-
contributory social assistance benefits.

The area where the EU’s courts have exercised the
greatest influence in strengthening and extending EU
policy competence is in regard to the internal market. In
some instances this has been a result of practices being
ruled illegal and in others it has been a consequence
of judgements pressurising, enabling, or forcing the
Commission and the Council to act —as, for example, in
deregulating air transport following the 1986 Nouvelles
Frontiéres case in which the Court held that the treaty
rules governing competition applied to air transport.

Third, judgements have saved the EU the need to
make law in existing areas of competence. A particu-
larly influential judgement in this context was issued
in February 1979 in the (now famous) Cassis de Dijon
case (Case 120/78), which concerned the free circula-
tion of the French blackcurrant liqueur of that name.
The Court ruled that national food standards legis-
lation cannot be invoked to prevent trade between
member states unless it is related to ‘public health, fis-
cal supervision and the defence of the consumer’. The
principle of ‘mutual recognition’ — whereby a product
lawfully produced and marketed in one member state
must be accepted in another member state — was thus
established, with the result that the need for legislation
to harmonise standards in order to facilitate trade was
much reduced. Of course the Cassis de Dijon judge-
ment did not, and does not, rule out challenges to the
principle of ‘mutual recognition’, or to its application.
For example, in the much publicised and influen-
tial case Commission v. Germany (Case 178/84), the
German government attempted to protect its brew-
ers by arguing that whereas their product was pure,
most so-called foreign beers contained additives and

=

should be excluded from the German market on
health grounds. In March 1987 the Court upheld the
‘mutual recognition’ principle and ruled that a blankes.
ban on additives to beer was quite disproportionate &
the health risk involved; the German insistence on =
own definition of beer amounted to a barrier to trac

Fourth, the powers and functioning of the instits
tions have been clarified, and in important respec
have been significantly affected, by the Court. Fos
important judgements will be cited to illustrate tha
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tion of the monopolistic telecommunications s CJEU.
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e noted that many of the cases cited above
enty and more years old. That so many of
=fluential cases are now long-standing is
by commentators to suggest that since the
s the Court has been less path-breaking and
sous in its judgements. The Court has, it is
%ecome more focused on technical decisions,
serring to known positions of member states,
restricted in what it can do by the growth
: that is beyond its scrutiny. Doubtless there
=hing in this, but the ‘retreat from activism’
wation should not be overstated since many
2nt new judgements continue to be made,
s in politically sensitive policy areas where
ical decision-makers often find it difficult to
wnambiguous decisions. Such areas are highly
in nature, ranging from fundamental rights
have greatly expanded in the Court’s work-
|snce the Lisbon Treaty made the Charter of
mental Rights of the EU clearly enforceable),
to welfare systems, and corporate taxation.

fact is that the EU’s court system has had
-ontinues to have a very considerable impact on
ontent of EU law. This has been for a number

= WCre Goveny wasons, not least because those EU politicians
#j’mml have been dissatisfied with judicial activism
prazssion (Joined G esenting a minority on most issues) have found
Evolved the liberal Zcult to constrain, let alone reduce, the powers

pmunications s e CJEU.

Commission’s pe The independent influence of the CJEU should not,
were not limited 22 -ver, be overstated. It operates within a highly
mstence but extends ical context and, as Wincott (1999) has argued, it
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icy by itself. There are two main reasons for this.

_the Court must usually have a treaty or legisla-
< base upon which to act. This means that its judge-
ents are normally constrained to at least some extent
v an existing, albeit sometimes very sketchy, policy
mework. Second, judgements can only be issued on
s that are referred to the Court. It cannot initiate
_ases itself. Consequently, as Wincott says, ‘where the
Court has made a striking contribution to the charac-
%r of a particular policy, usually its contribution has
Seen to unsettle an established policy regime or to
break up a gridlock ... rather than to create a policy
iself. Court judgements have certainly impacted on
EU policy, but the most important impact has often
been not so much direct as rather ‘the provocation of
further legislation’ (Wincott, 1999: 94-5).

Concluding Remarks

The legal framework described in the previous pages
constitutes the single most important feature distin-
guishing the EU from other international organisa-
tions. The member states do not just cooperate with
one another on an intergovernmental basis but have
developed common laws designed to promote near
uniformity. The supremacy that applies in the inter-
pretation, application and adjudication of these laws
constitutes a central element of the supranational
character of the EU.

This has necessarily involved the member states in
surrendering some of their sovereignty, since they are
obliged to submit to a legal system over which they
have only partial control. In consequence of this, the
governments of member states are sometimes obliged
to apply laws they do not want and are occasionally
prevented from introducing laws they desire.

The EU’s courts have played an extremely impor-
tant part in establishing the EU’s legal order. This is
because between them they exercise three key legal
roles. First, there is the role of constitutional court
where, for example, Court of Justice adjudicates inter-
institutional disputes and disputes about the division
of powers between EU institutions and member states.
Second, there is the role of supreme court, as most
obviously with preliminary rulings that have as their
purpose the uniform interpretation and application
of EU law. And third, there is the role of administra-
tive court, as when both the Court of Justice and the
General Court are called upon by private parties to
offer protection against illegal and/or dubious execu-
tive acts by EU institutions.

In exercising their responsibilities, the courts,
and particularly the Court of Justice, sometimes
not only interpret law but also make it. Of course,
judges everywhere help to shape the law, but this is
especially so in the EU where there are lots of gaps to
be filled in the EU’s legal framework and where the

courts in consequence have much more manoeu-
vrability available to them than is customary within
states. They have used this to considerable effect: to
help clarify relations between the institutions and
between the institutions and the member states; to
help clarify and extend EU policy in many different
spheres; and arguably also to help develop and foster
the EU’s esprit.



