leaders of the EU member states. From being only very marginally

involved in activities in the early days of the European Communities,
the leaders, meeting in the European Council, have increasingly established
‘their’ institution as the de facto ‘head of governance’ of the EU.

This chapter examines the institution that brings together the national

Origins and Development

Although no provision was made in the founding treaties for summit meetings
of Heads of Government, a few such gatherings did occur in the 1960s and
early 1970s. At the Paris summit in 1974 it was decided to institutionalise these
meetings with the establishment of what soon became known as the European
Council.

The main reason for the creation of the European Council was a grow-
ing feeling that the Community was failing to respond adequately or quickly
enough to new and increasingly difficult challenges. Neither the Commission,
whose position had been weakened by the intergovernmental emphasis on
decision-making that was signalled by the Luxembourg Compromise, nor the
Council of Ministers, which was handicapped both by sectoralism and by its
practice of proceeding only on the basis of unanimity, were providing the nec-
essary leadership. A new focus of authority was seen as being required in order
to make the Community more effective, both domestically and internationally.
What was needed, argued France’s President Giscard d’Estaing, who with West
Germany’s Chancellor Schmidt was instrumental in establishing the European
Council, was a body that would bring the Heads of Government together on
a relatively informal basis to exchange ideas, to further mutual understanding
at the highest political level, to give direction to policy development, and per-
haps sometimes to break deadlocks and clear logjams. It was not anticipated
that the leaders would concern themselves with everyday matters or with the
details of policy.

The formal creation of the European Council was very simple: a few para-
graphs were issued as part of the Paris communiqué. Two points about the
communiqué are particularly worth emphasising. First, it was vague and left
important questions unanswered, especially regarding the precise role and
functioning of the European Council. Other than saying it would ensure pro-
gress and that an overall approach and consistency was taken in the activities of
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the Communities, what the European Council would
do was left open. Second, it had no treaty standing. It
announced a political agreement between the national
leaders, but it did not formally or legally integrate the
European Council into the Community framework.

The European Council was thus part of the ‘unoffi-
cial’ approach to integration — that was also seen in the
1960s and 1970s with the Luxembourg Compromise
and the development of foreign policy cooperation —
rather than the ‘official’ treaty-based approach. Over
the years, however, there has been a gradual ‘constitu-
tionalisation’ of the position and role of the European
Council, with the ‘culmination’ of this constitutionali-
sation process being the Lisbon Treaty, which estab-
lished the European Council — which hitherto had
not been listed in the treaties as one of the EU’s main
institutions — as a fully fledged EU institution.

It might have been thought that the limited treaty
base of the European Council — not recognised at
all until the SEA and remaining largely outside of
the Community/Union legal framework until the
Lisbon Treaty — would have hindered its ability to
exercise influence and establish itself as an important
decision-making institution. In practice it has not
been a hindrance at all because the status of those
who attend meetings — most notably the principal
participants: the national leaders — is such that there is
little to stop them from deciding amongst themselves
what the European Council will and will not do. As
a result, the evolution, operation, and influence of
the European Council have owed much more to the
preferences of those attending European Council
meetings and to political and practical necessities than
they have to treaty stipulations. Indeed, in order to
give itself maximum flexibility and manoeuvrability,
the European Council has been careful to avoid being
based on or subject to tight treaty rules and require-
ments. It has been careful also to place itself mainly
(though not exclusively) in the TEU — which, until the
Lisbon Treaty, was largely beyond the jurisdiction of
the Court of Justice of the European Union — rather
than in the TEC (now TFEU).

The opportunity to decide for itself what it does
has resulted in the European Council exercising a
number of roles and performing a number of func-
tions. The precise nature of these roles and functions
are explained in some detail later in the chapter, so
suffice it to note here that they add up to an extremely
important and impressive portfolio. Indeed, they put

the European Council at the head and very heart Commissic
EU decision making — not on a day-to-day basis ssidency, Ce
rather from a more distanced position where it mior officials
centrally involved in setting the overall parameters Bonal civil s
the EU system. Legally binding decisions are made BSET per Co
other EU institutions, but major political decisi fime; and i
concerning the institutional and policy developms ifhe Lisbon
of the EU are now almost invariably taken by, or Bng two im
least are channelled through and given clearance Europes
the European Council. mment 11.]
than hithes

isting of th

- Europear X
Membership B Conmil

Prior to the Lisbon Treaty there were two ‘tiers
membership of the European Council: the He
of State or Government of the member states
the President of the Commission; and - to pre
the first tier with assistance — the Foreign Mins
of the member states and one other member of
Commission.

From the late 1990s, it became increasingly
mon for certain sectoral ministers, especially
Ministers, to also make an appearance at sum
when agenda items warranted it. In response
this practice and to make for greater flexibils
the operation of summits, the 2002 Seville su
made provision for Foreign Ministers to be reg
in the meeting room by other ministers for sp
agenda items. It did so simply by specifying
‘Each delegation shall have two seats in the ms
room’ (European Council, 2002a: Annex I1I -
for Organising the Proceedings of the E
Council).

This change at Seville highlights a pract
has been always been part of European
meetings: in an attempt to encourage a more
and relaxed atmosphere than applies in
meetings, there has been a tight restriction
number of people who are allowed to be 7
in formal summit sessions. Prior to changes
by the Lisbon Treaty, the only people pes
access to the meeting room were: the two %
members per delegation (with sectoral ms
sometimes replacing Foreign Ministers); the
Secretary General (who, pre-Lisbon, was =
High Representative for the CFSP); the
Deputy Secretary General; the Secretary Ges
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Treaty changed this situation by
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there were e member states — notably Cyprus, France,
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the member s blic, Poland, and Romania — Heads of State

ission; and — g
~ the Foreign M
ne other member

§ “zads of Government or have certain func-
==zlly associated with Heads of Government.
iy, domestic political disputes arise over
the President or Prime Minister should
summit. Other ministers — though not now
=ign Ministers given any precedence — can
= summit sessions, but more specifically only
and when the agenda so requires. Second,
=upant of the Lisbon Treaty-created post of

Came increasing
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European Council President (see below) becomes a
European Council member, though like the European
Commission President, he cannot (under Article 235
TFEU) cast a vote on the (relatively rare) occasions
when the European Council takes a decision by vot-
ing. The Lisbon Treaty also specifies that the occupant
of the new position it created of High Representative
of the Union for Foreign Affairs and Security Policy
will take part in the work of the European Council,
but he/she is not made a member of it.

As a result of the Lisbon Treaty changes, the
people present in formal summit sessions has
been altered in the following ways: there are more
occasions when sectoral ministers rather than
Foreign Ministers accompany the Heads of State
or Government; there are more sessions when
Heads meet without ministerial accompaniment;
the European Council President is present; and
the High Representative attends for external affairs
agenda items.

But though physical presence in the summit meet-
ing room is kept as tight as possible, several hundred
officials attend European Council meetings. Each
member state has a suite in the vicinity of the summit
meeting room, which is available to its official del-
egation and from which officials may be summoned
as required. At Seville it was decided that official
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Source: Article 15, Treaty on European Union.

Document 11.1

Key Treaty provisions on the European Council

- The European Council shall provide the Union with the necessary impetus for its development and shall
define the general political directions and priorities thereof. It shall not exercise legislative functions.
The European Council shall consist of the Heads of State or Government of the Member States,
together with its President and the President of the Commission. The High Representative of the
Union for Foreign Affairs and Security Policy shall take part in its work.

The European Council shall meet twice every six months, convened by its President. When the agenda
so requires, the members of the European Council may decide each to be assisted by a minister and,
in the case of the President of the Commission, by a member of the Commission. When the situation
so requires, the President shall convene a special meeting of the European Council.

# Except where the Treaties provide otherwise, decisions of the European Council shall be taken by
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delegations would be restricted in size to 20 people.
However, these are supplemented by numerous other
officials who make up what are customarily described
as the non-official or technical delegations.

The European Council membership is thus
based on the Council of the EU model in the sense
that it is made up of national delegations, plus the
Commission. Unlike in the Council, however, the
participants in formal European Council sessions are
not accompanied by teams of national officials. The
original thinking behind this restriction on access to
the summit meeting room was that it would encour-
age relaxed informality, and in any event was not
strictly necessary as the European Council is not a
law-maker. However, in practice it has proved dif-
ficult to achieve the desired mood, not least because
of the increased number of participants following
EC/EU enlargements and the increased importance
of decisions taken at European Council meetings. As
photograph 11.1 shows, the physical setting of sum-
mits does not encourage informality!

The eurozone crisis, which followed in the waks
the economic and financial crisis and developes
intensity from 2010, resulted in the governm
leaders of euurozone states coming to the view
they occasionally needed to meet separatels
the full European Council. After all, why <5
non-eurozone governmental leaders (numbes
nine at the time of writing in autumn 2014
ticipate in meetings discussing such matzes
eurozone rules and bailouts to indebted eus
states? Accordingly, Euro Summits (as they cag
be known) began to be occasionally held ans
given legal, though not EU treaty, status in th
Fiscal Pact Treaty — which was signed by 23 o8
EU’s then 27 member states (see Chapter 1
Summit meetings are held at least twice 2
with ordinary meetings held, whenever pos
after European Council meetings. The Pr
of the Euro Summits is whoever is President
European Council which, as is shown below
that since 2014 the President is Donald Tusk
former Prime Minister of a Nnon-eurozome
(Poland).

Photo 11.1 The European Council in session, 15 February 2013
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“=is arrangement had advantages and
. The advantages included that every
“ere was the possibility for a new Head
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=L processes at the very top level and
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=0 was in the position of European Council
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wmanent and appointed European Council
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wosequent IGCs that led to the Lisbon Treaty.
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# principally on concerns that the new post
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facership in the EU, would weaken the position of
~ommission and especially that of its President,
£ would signal a shift towards greater control by
member states of EU affairs. But, these two lat-
concerns worked ‘both ways’ and were important
sons why some national governments supported
creation of the new post. France and the UK were
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=itutional position of the European Council and to
= zreater European Council control over the politi-
. direction of the Union.
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The Lisbon Treaty accordingly provided for the
creation of a new post of European Council President.

The appointment of the first two
incumbents of the post

As can be seen in Document 11.2, the European
Council President is elected to office by the members
of the European Council by QMV, for a maximum
of five years (two terms of two and a half years
each). In practice, the use of QMV was avoided
with the appointment of the first two incumbents
of the post and is likely to be so in the future. The
main reason why unanimity has been, and is likely
to continue being, preferred is that the authority of
the President clearly would be undermined if it was
known that he/she, even before assuming office, was
not supported by the governments of all member
states.

In the run-ups to the appointments of the first two
President, there existed two broad views, with various

Photo 11.2 Herman van Rompuy, President of the
European Council, December 2009-November 2014
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Photo 11.3 Donald Tusk, European Council of Donald Tusk, the serving Polish Prime Mind
President, December 2014~ as his successor. Crucial to Tusk’s appointment

strong backing from the German Chancellor, :

Merkel.
The first European Council Presidents were

both serving prime ministers. They were, ther=s
well known, and doubtless reassuring, to ma
those who appointed them. Their appointments
owed much to being part of package deals in
factors other than their personal competence loe
large. So, the appointment of Van Rompuy —a &= '
right and male politician from a small member
was ‘balanced’ by the appointment of Cats
Ashton — a centre-left and female politician
large member state (the UK) — to the new post
Representative of the Union for Foreign Affaiss
Security Policy. The appointment of Tusk was
part of a wider deal in which the centre-right.

shadings in-between, amongst the member states on had a large majority in the European Council a=
what sort of person should be appointed. In what  just secured the largest number of seats in 1
might be called the ‘bolder’ view, the post was seen as assigned itself the Commission and European L.

needing to provide the EU with vigorous leadership, Presidencies (Juncker and Tusk respectivelyl.
and in particular as enabling the EU to project itself  the post of High Representative went to the cen®
more effectively and dynamically on the world stage. ~Federica Mogherini.
Those taking this view inclined to appointing a ‘big

hitter’, which was normally taken as meaning a serv- "
ing or a former head of government with a forceful The POWETS, influence, and S s on &
personality from a large member state. In what might of European Council Presidents TE—
be called the ‘meeker’ or consolidationist view, what _

As can be seen in Document 11.2, most of the

was thought to be needed was a competent politician
Furopean Council President are g

who had displayed good mediating and chairing skills ~ powers of the
in national, and perhaps also EU, politics. in very general terms. What, for example, does de
On the first occasion the new Lisbon Treaty rules phrase ‘drive forward its work’ mean? In pracs 2 part
were used, in early November 2009 just after the the different ways in which the first two Fr= T———
he meeker view prevailed have gone about undertaking their duties have . W
STV

Treaty had been ratified, t

and Herman van Rompuy, the serving Belgian Prime it largely means whatever the incumbent i
Minister was appointed by consensus. The member it as meaning, given: his personality and as
pointment were the manoeuvrability and flexibility he is gives

states most strongly supporting his ap
which feared a member states; and the operating circums:

many of the EU’s smaller states —
strong President could work too much in the inter-  which he finds himself. -~
ests of the larger member states — plus, crucially, To support him in the exercise of his &= _—

President has a personal cabinet of 14-13 &
Although he is not head of the Council Secre
that is the Secretary-General of the Council —
also call on the Secretariat when needed.
Regarding the interpretation of the
European Council President, Van Rompuy
ively low profile and to conces
e operation of the European &

France and Germany, whose leaders seemed to have

become increasingly concerned that they could be

overshadowed on the European stage by too power-
ful a European Council President. Shortly before Van
Rompuy had completed his terms of office (his first
term having been renewed without controversy), there

ds the bolder approach with  give it a relat

was a slight tilting towar
the appointment, at a special summit in August 2014, improving th
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Document 11.2

Treaty provisions on the President of the European Council

spean Council shall elect its President, by a qualified majority, for a term of two and a half
senewable once. In the event of an impediment or serious misconduct, the European Council
2 the President’s term of office in accordance with the same procedure.

&1l ensure the preparation and continuity of the work of the European Council in cooperation
th the President of the Commission, and on the basis of the work of the General Affairs Council;
<5211 endeavour to facilitate cohesion and consensus within the European Council;

shall present a report to the European Parliament after each of the meetings of the European

wing to ensure its meetings were as well pre-
25 possible, especially in respect of arranging
ereements on difficult and contentious issues.
d his team engaged in an almost constantly
ing. semi-networking, process of keeping in
& with the Permanent Representations of the
ber states and with national capitals, for the pur-
of facilitating decision-making. Van Rompuy did
for the most part, strike out with major initiatives
%= own, but concentrated more on reaching prag-
: agreements. Words commonly used to describe
approach and style of his Presidency are ‘concilia-
" and ‘consensus-seeking’.
Although he undertook the external representative
=ctions assigned to him by the TEU, Van Rompuy
i not become much actively involved in foreign
security matters. This was partly a matter of
sersonal inclination, but was a consequence too of
ws term of office coinciding with the height of the
‘wconomic and monetary crisis, which he was obliged
%o prioritise.

Tusk, by contrast, as a former Foreign Minister
2= well as Prime Minister, was more disposed than
Van Rompuy to take an active interest in foreign
policy matters. Circumstances also pushed him in this

2, and styles
Presidents

, most of the ==
resident are phe
ample, does the i
ean? In practic
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-umbent interp
lity and ambis
“he is given by
. circumstances =

> of his duties the
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uncil Secretariat —
Council - he can
ded.

of the role of
Rompuy chose to
0 concentrate on
uropean Counci

direction, with increasingly difficult EU-Russia rela-
tions naturally being of particular concern to a Polish
national.

As for his general approach to and style in the job
of European Council President, in his first term of
office (which coincides with the time of writing this
chapter) Tusk was a little more assertive than had been
Van Rompuy, seeing his role going beyond brokering
compromises to providing leadership when necessary
and when possible. But, of course, he was naturally
obliged not to over-reach himself given his ultimate
dependence on the member states for all European
Council decision-making,.

* * *

There is the potential for tensions, and even turf
disputes, between the President, the European
Commission President, and the High Representative.
Regarding relations with the European Commission
President, whilst the European Council President
is restricted to operating within the framework of
European Council activities, the fact is, as will be
shown below, these activities cover virtually all spheres
of EU operations. Regarding relations with the High
Representative, the requirement that the European
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Council President ‘shall, at his leve] and in th
ity, ensure the external representation of th

uncertainties,

To date, even though personal relations between

always been close,

been established.
European Council President and the European

the holders of these posts have not
reasonable working relations have
The
Commission President, for example,
under Tusk and Juncker,

have been able to collabora
instance,

ing dignitaries to Brussels.

Organisation

Frequency, location, and length of
summits

Frequency

From the Maastricht Treaty until the entry into
force of the Lisbon Treaty, the European Council
was required to meet at least twice a year. These two
required meetings were held at the end of each six-
month Council Presidency, in June and December.
However, from the late 1990s it became increas-
ingly common for there to be three or four meetings
per year. The 2002 Seville summit regularised this
de facto situation by specifying that the European
Council would henceforth meet in principle four
times a year: twice during each Council Presidency.
As can be seen in Document 111, the Lisbon Treaty
made it a treaty requirement that there should be at
least four summits a year: twice during each Council
Presidency. Two of these summits continue to be held
in June and December, whilst the others are normally
in March and October.
The Treaty also empowered the European Council
President to convene special summits when required.
It is a power that Van Rompuy and Tusk have both
used with some regularity: to call special summits on
the eurozone and Greek financial crises, the Russian
occupation of the Crimea and the associated crisis
over the Ukraine, and the European migration crisis.

at capac-

¢ Union
Is a recipe for obvious ‘who does what’ problems and

have, especially
sought to safeguard and
advance the interests of their institutions, but they
te when necessary. So, for
both have usually welcomed — sometimes
together and sometimes separately — high-level visit-

Location

»

Up to 2001 summits were held in the country of
(rotating) Presidency. However, with security becs
ing an increasing problem and with the prospes
enlargement meaning that without a change 2
number of summits would be held in small states.
2000 IGC annexed a declaration to the Nice Tre
stipulating that ‘as from 2002, one European Cox
meeting per presidency will be held in Brussels. W
the Union comprises 18 members [which, of ¢
it has since May 2004], all European Council mes n
will be held in Brussels’. The declaration related, &
ever, only to the end-of-Presidency summits: that &
those held in June and December. The Brussels =
was ‘completed’ in late 2009 when new Fure
Council Rules of Procedure stated that, apart
in exceptional circumstances, ‘The European Ce
shall meet in Brussels’ ( European Council, 20095

afEEYel 8 ol |

Length

The ‘standard model’ for summits has been thas
have been held over a two-day period, begis
in the early afternoon of day one and ending i
late afternoon of day two. From this model.
have been various departures in practice, me
them arising from the length and nature of ags
and the politics of meetings. The longest su
date was at Nice in December 2000, where dis
ments over the contents over what became the
Treaty resulted in the meeting extending into &
day. Under Donald Tusk an effort has been
to tighten and shorten summits, with several by
been confined to one day.

Rules of procedure adopted in late 2009
still apply at the time of this writing) formalise
expectation that ‘normal’ summits would be he
two days:

Each ordinary meeting of the European Couws
shall run for a maximum of two days, unless
European Council or the General Affairs Cos
on the initiative of the President of the Eurog

Council, decides otherwise. (European Coune
2009b: 53)

The timing and length of special summits de
largely on the reasons for which they have been &
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INg summits

“on of the new position of European Council

i the Lisbon Treaty naturally resulted in
¢ responsibility for preparing summits being
8im. (For a description of the pre-Lisbon
&rangements, see the sixth edition of this
However, it was widely felt by many national
ents and other EU actors that all preparatory
#=ents should not be put wholly in the hands
mew President. Accordingly, the new post-
Treaty rules of procedure made provision — as
et 11.3 shows — for the Head of Government
Council Presidency state, the Commission
=i, and the General Affairs Council also to have
‘ement in preparations.

NE
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of matters that appear on the agendas of
“ summits are considered later in the chapter,
circumstances that can bring them onto agen-
*l be outlined here.

e issues are almost invariably on the agenda
-ause of their intrinsic importance. So, time
usually allowed for a discussion of the general
=onomic situation in the EU, and some time is
mormally also set aside for a consideration of devel-
woments relating to the internal market, EMU, and
%< promotion of employment. It used to be the
wase that the March summit in particular consid-
ered market-related matters, but this practice has
Seen largely dropped. Enlargement also used to
ssually feature prominently on agendas, but with
much of the momentum having gone out of the
enlargement process since the Croatian accession
@ 2013 it does not now feature as regularly as it did.
The contextual environment within which the EU
operates can ‘force’ issues onto the agenda. So, for
example, the global financial and economic crisis
that erupted in 2007-08 resulted in subsequent
summits giving a top priority to examining, and
taking decisions on, a range of remedial measures,
Similarly, this was seen with the increasingly acute

2 late 2009 (i

ng) formalised
“'Uuld be held 0 ‘

Ffopean Council
days, unless the
Affairs Council,
of the European
Pean Council,

Ummits deper
have been calle

migration crisis from late 2014.

The Commission may be pressing policy initiatives

for which it is seeking European Council approval.

This was, for example, the case with a number

of papers and proposals it submitted in 2013-15

designed to increase investment in the European

economy.

* There may be a need, or a wish in some quarters, to
use a summit to make or to formalise institutional
change. This is, however, not so important now as
in the first decade of this century — the so-called
‘constitutional decade’ — when many summits were
much taken up with treaty reform matters.

¢ Decisions may be needed on matters that have come
to be accepted as requiring European Council reso-
lution, or at least approval. So, for example, several
summits in 2011-13 held discussions/negotiations
on the broad contents of the 2014-20 multiannual
financial framework (MFF).

* Business may be left over from, or have been
referred from, previous summits. For example, the
June 2015 summit referred the UK’s wishes to rene-
gotiate its membership terms in advance of holding
a referendum on its continued membership of the
EU to the December 2015 summit, which then
onward referred it to the February 2016 summit.

* Reports may have to be considered, or at least
noted. For instance, amongst reports submitted
to the June 2015 summit were a Commission
communication on the creation of a digital single
market and a Council report on the progress being
made in creating ‘a more effective, visible and
result-oriented” CSDP —which the December 2013
European Council meeting had decided was an
important goal.

* External relations usually require discussions,
declarations and decisions. For example, amongst
matters considered at the March 2015 summit were
the European Neighbourhood Policy, the Eastern
Partnership, Russia/Ukraine, and Libya.

The conduct of business

Summits can naturally vary in terms of how precisely
they are arranged and conducted. The most obvious
variation arises from the contents of agendas, with
some summits being assigned fewer working sessions
than others.
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Document 11.3

Preparing European Council meetings

Article 2

Preparation for and follow-up to the proceedings of the European Council
1 The President of the European Council shall ensure the preparation and continuity of the work of the
European Council in cooperation with the President of the Commission, and on the basis of the work
of the General Affairs Council.

2 The General Affairs Council shall prepare and ensure the follow-up to meetings of the Europez

Article 3

Agenda and preparation

provisional agenda.

Council, in liaison with the President of the European Council and the Commission.
3 The President shall establish close cooperation and coordination with the Presidency of the Couns
and the President of the Commission, particularly by means of regular meetings ...

1 In order to ensure the preparation provided for in Article 2(2), at least four weeks before eas
.. the President of the European Council, in cle
cooperation with the member of the European Council representing the Member State hold
the six-monthly Presidency of the Council and with the President of the Commission, shall subs
an annotated draft agenda to the General Affairs Council. Contributions to the proceedings of
European Council by other Council configurations shall be forwarded to the General Affairs Co
at the latest two weeks before the meeting of the European Council. The President of the Europe
Council, in close cooperation as referred to in the first subparagraph, shall prepare draft guidels
for the European Council conclusion and, as appropriate, draft conclusions and draft decisions
the European Council, which shall be discussed in the General Affairs Council. A final meeting.
the General Affairs Council shall be held within the five days preceding the meeting of the Europe
Council. In the light of that final discussion, the President of the European Council shall draw up #

ordinary meeting of the European Council .

2 Except for imperative and unforeseeable reasons linked, for example, to current international eve
no other configuration of the Council or preparatory body may, between the session of the Ges
Affairs Council at the end of which the provisional agenda for the European Council is drawn up
the European Council meeting, discuss any subject submitted to the European Council.

3 The European Council shall adopt its agenda at the beginning of its meeting. As a rule, issues entereg
the agenda should have been examined beforehand, in accordance with the provisions of this

Source: Rules of Procedure of the European Council (European Council, 2009b).
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Thus bearing in mind that variations occur, the
‘standard model’ for the conduct of business at
European Council meetings that last more than one
day is as set out in Box 11.1.

Three points about the conduct of business in the
European Council particularly merit emphasising.
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= 11.1
‘standard model’ for European Council meetings

specifics of the scheduling of summits varies, most notably with regards to whether one- or two-day
nits are planned and whether they are timed to open before or after lunch. The following describes the

uity of the work of the
n the basis of the work

ings of the European
ssion.

idency of the Councl
-

heir supporting national delegations.

on the other, usually dine separately.
hat happens after dinner depends on what pro

r weeks before each
n Council, in close
mber State holding
rission, shall submis
Proceedings of the
eral Affairs Council
nt of the Furopean
are draft guidelines
| draft decisions of
A final meeting of
1g of the European
I shall draw up the

Basis for further negotiations the next day.

informal discussions to take place

customarily agreed to by all summit participants.

: occasions.
ternational events,

mary format of two-day summits that open after lunch.

on the basis of the agenda that has been agreed in advance, a plenary session is held in the afternoon of
&2y one. Since 1987 this session has included an address from the President of the European Parliament.
inisters in attendance may have separate meetings.

During breaks there are informal discussions between summit participants and between participants and

In the evening, dinner provides another opportunity for further informal discussions. The Heads of
overnment and the President of the Commission on the one hand, and other ministers in attendance

gress has been made during the day. Occasionally, there
are reconvened plenaries in an attempt to make progress with uncompleted business, and often bilateral
Iate-night meetings are held. During the night, officials work on a draft of conclusions on the first day’s
Business (‘pre-drafts’ are written before summits open) and/or on a form of words that can serve as a

Another plenary session is held in the morning and sometimes also the afternoon of day two. This
usually picks up from the previous day’s discussions, but with the draft that has been worked on during
the night now tabled. With the participants trying to move towards conclusions, breaks in the proceed-
ings are sometimes called so as to permit delegations to study the implications of proposals or to allow

The summit ends with the issuing of ‘European Council Conclusions’, Everything in the statement is
Press conferences, including by each Head of State or Government from all of the member states, are

held for the up to 4,000 journalists who attend European Councils and who do so much to turn the
summits into major media events. Different versions of what has happened are often given on these

on of the General
il is drawn up and
ncil.

EU were the European Council to use major-

v voting for the high-profile decisions it com-

wonly takes. Wessels (2015) describes the European

suncil as being subject to a strong ‘club spirit’, in
fich participants try to find agreements and in

which they are usually very solicitous and accom-

=odating when a member state clearly has major
“Hiculties with an issue.

This long-standing preference for consensual deci-
son-making was given treaty status by the Lisbon
Treaty which, as Document 11.1 shows, included in
%5 new TEU article on the European Council: ‘Except
where the Treaties provide otherwise, decisions of
e European Council shall be taken by consensus’

. Issues entered on
s of this Article,

ably taken by uns-
ACe votes are onk
is largely a conse-
choice and neces-
Immense internal
1V would arise in

(Article 15: 4, TEU). And the treaties do not much
‘provide otherwise with appointments to certain
senior positions being the main area where they do
(see below).

Second, regarding which states exercise most power
in the European Council, there is no simple answer to
this question. The large states, and especially Germany,
naturally have more political and economic weight. It
is thus easier for them to be more insistent on a mat-
ter and, if necessary, to threaten to use the veto that
all European Council members in theory have but
that small states are more reluctant to exercise. So, if
the UK had been the size of, say, Slovenia, it is very
doubtful whether the other member states would have
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agreed, as they did at the December 2015 summit, to
renegotiate some of the UK’s accession terms

But, large states do not always ‘get their way’.
Factors other than size determine influence, with the
extent of the influence states exercise often varying
between policy areas. So, Germany may be a hegemon
in respect of eurozone-related policy matters, but it is
not so in respect of foreign policy. And Cyprus, as a
very small state (it has a population of less than one
million) may normally exercise only modest influ-
ence, but it has been a key player in respect of relations
with Turkey, where in recent years it has habitually
vetoed the opening of new negotiating chapters.

There are, therefore, ‘non-size’ factors that also
determine influence. Amongst these factors are: the
importance of a policy area to a state’s core interests
(the more important an issue is seen to be to a mem-
ber state, the more other states are inclined to accom-
modate a distinctive national position); the standing
and competence of the governmental head; and the
resolve of a member state to want to maximise its
potential influence (which Germany, because of the
legacy of the past, generally does not want to do in the
sphere of foreign policy).

Third, the European Council Conclusions — which
summarise the outcomes of summits, including deci-
sions taken — are mostly prepared before the national
leaders meet and involve a time-consuming pro-
cess with participation by ‘the whole Brussels and
national machineries... . Most formulations in the
Conclusions ... are not the result of intense debates
among the governmental leaders themselves; quite
often the members merely agree to a draft prepared
by national ministers and/or high-ranking civil serv-
ants’” (Wessels, 2015: 135-6). Usually, only the most
contested of matters are extensively discussed.

Activities

As was noted above, the European Council is rela-
tively free to decide what it may and may not do. The
few treaty and other legal provisions that relate to its
responsibilities are, for the most part, vague, whilst
the political status of its members is such as to put it
generally beyond much challenge.

Asaresult, the activities undertaken by the European
Council have tended to vary, according both to the

preferences of the participants and changing
stances and requirements. So, in the second &
the 1970s, when President Giscard d’Estaing
Chancellor Schmidt determined much of the dize
and pace of European integration, considerable
was given to general discussions of major ece
and monetary problems. For much of the 1%
contrast, when some participants — notably A
Thatcher and the representatives of the Com
began to press particular distributional questions.
when policy issues were increasingly referred *
from the Council of Ministers for resolution, th
mits came to be much concerned with quite
decision-making. Towards the end of the 1980s 2
shift began to occur as summits devoted increasis
and attention to the general direction and devels
of the Community. This shift has continued
resulted in the European Council increasingly
ing the role of a sort of board of directors: setss
overall framework and discussing and taking
decisions on major and contested issues, bu
the operationalisation of the outcomes of its =
to management (which in the European Cou
means a mixture of the European Council Pre
the Commission, the Council, and the EEAS.
2010 many European Council meetings have hes
in circumstances of high political tension,
Greek/eurozone crisis followed by the migratie
featuring prominently on summit agendas.
The main topics and areas with which the
Council concerns itself can be grouped us
headings.

The evolution of the European
Union

Although this item appears only occasions
European Council agendas as a topic in its o
reviewing and guiding the general evolution of
is what several specific items are, in effect, co
with. Some of these items — constitutional and =
tional reform, EMU, and enlargement — are d
separately below. Others include:

* Setting out guidelines for general policy
opment and also sometimes for develops
specific policy areas. So, the June 2014
adopted a document called ‘Strategic Agend
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Simes of Change’, which identified five
for the next five years — jobs, growth,
Tiveness; empowering and protecting
nd climate policies; freedom, secu-
we: and the EU as a strong global actor.
gt further ‘invited the EU institutions and
per States to fully implement these priori-
= work’ (European Council, 2014: 1).

e progress in the creation of the internal

ooting’ when progress in building the

ened — as with measures agreed at the

summit to try and persuade the Irish

zpprove the Lisbon Treaty.

sut framework principles when this is
necessary — as with periodic statements

®e carly 1990s emphasising the importance
: ty.

. the parameters of EU income and expend-
%% determining the size and shape of the EU’s

MFFs. In the two years or so before final agreement
is reached on the overall size and composition of
MFFs, this item is almost invariably on summit
agendas.

‘Constitutional’ and institutional
matters

These come up in the European Council in three main
forms.

First, the European Council takes important deci-
sions relating to treaty development and reform. As
Box 11.2 shows, since the mid-1980s it has been a key
player in respect of the establishment and remits of
IGCs, finalising the contents of treaties, and deciding
what is to be done when treaties run into ratification
difficulties.

Second, a range of specific institutional matters
are considered and decided at summits, such as the

ntested issues, bus
- outcomes of its m
€ European Counct
opean Council Pre
il, and the EEAS)
| meetings have bes
litical tension, wis
d by the migration
imit agendas,
with which the Eure .
be grouped unde

112

suropean Council and the ‘constitutionalisation’ of European

ration

June 1985 Milan summit established the IGC that paved the way for the SEA, which was agreed at
December 1985 Luxembourg summit.

IGCs that worked on what became the Maastricht Treaty were established over a series of four

mits in 1989 and 1990 (two regular and two special). The final negotiations on the Treaty were
ducted at the December 1991 Maastricht summit.

parations and arrangements for the 1996-97 IGC were decided at summits between 1994 and 1996
motably Corfu in June 1994, Cannes in June 1995, and Madrid in December 1995. The contents of the
asterdam Treaty were finalised at the June 1997 Amsterdam summit.

B¢ Amsterdam summit made provision for the convening of another IGC to prepare for enlargement,
ailst decisions on the convening and agenda of the 2000 IGC were taken at the June 1999 Cologne
mmit. The contents of the Treaty were finalised at the December 2000 Nice summit.

re Nice summit provided for another IGC, which led to later summits determining the preparations
#or the Constitutional Treaty IGC - including creating the Constitutional Convention. The final contents
of the CT were agreed at summits in December 2003 and June 2004 (the first of these summits reached
agreement on virtually everything except national voting weights in the Council).

After the failure to ratify the CT: the June 2005 summit decided on a ‘period of reflection’; the June 2006
summit asked the forthcoming German Presidency to prepare a report to enable progress to be made; the
June 2007 summit decided to convene an IGC, on the basis of a very tight mandate; the October 2007
summit agreed on the contents of the Lisbon Treaty; the June 2009 summit agreed on a list of measures
designed to persuade the Irish people to ratify the Treaty.
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number of seats in the EP that are to be assigned to
acceding states and the location of newly created EU
offices and agencies.

Third, the European Council takes important
personnel decisions. Most notably it: appoints its
own President; appoints the High Representative of
the Union for Foreign Affairs and Security Policy;
appoints the President, the Vice President, and the
Executive Board members of the European Central
Bank (ECB); proposes to the EP the person it wishes to
see appointed as Commission President and proposes
to the Council the person it wishes to see appointed
as Council Secretary General; and it formally appoints
the Commission as a body, once it has been given
an EP vote of consent. Given the importance of
these appointment powers, personnel decisions can
sometimes become extremely politicised, difficult,
and protracted. However, decisions can be taken by
QMV if necessary, and though this is avoided if at
all possible, it was used in 2014 with the decision
o nominate Jean-Claude Juncker as Commission
President-designate (see Chapter 9),

The economic and monetary
policies of the European Union

Summits have long reviewed the overall economic
and social situation within the EU and looked in a
general way at questions relating to economic growth,
trade patterns, inflation, exchange rates, and unem-
ployment. Until the early 1990s, however, differences
between the member states about what should be
done, coupled with a widely shared determination to
ensure that national hands remained firmly placed on
key economic controls, meant that these discussions
usually produced Iittle beyond general exhortations
on topics such as controlling inflation, tackling unem-
ployment, and encouraging investment.

However, in recent years these economic delib-
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Most important decisions relating to EU enla 2=
are taken at European Council meetings, usw
although not always — on the basis of recomm
tions from the Commission. In the years leads
to the 2004 and 2007 enlargements, there wess
summits when enlargement did not feature oy
nently on the agenda, whether it was in the %
considering membership applications, authe
the opening of accession negotiations, hearing r=
from the Commission on the progress of negot:
deciding whether negotiations had been succes
concluded, setting accession dates, or — as was the
with the Turkish application — dealing with pre
arising during the accession process.

By way of illustrating the range of enlargs
matters with which the European Council can bes
involved, amongst the many key decisions take
the process that led to the 2004 enlargement
the agreement at the June 1993 Copenhagen
mit that CEECs could become members of the
the setting-out at the December 1994 Essen sw
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common economic policy for all member states, have  ommendation that negotiations should open wits
acquired more bite. The main reason for this has been  CEECs and Cyprus in 1998; the similar confirm:
the post-2008 global financial and economic crises, at the Helsinki 1999 summit that negotiations s&
followed from 2010 by the eurozone and Greek crises,  be extended in 2000 to the five remaining CEEC =
which have obliged the EU’s national leaders, along cants and Malta; and the agreement at the Dece
with EU policy-makers at all levels, to examine what 2002 summit that ten states had completed the az
EU level responses are appropriate. Accordingly, since  sion negotiations successfull
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policy areas such as external trade, development,
climate change, and energy are largely, or at least in
many respects, external in character. Summits thus
often have such topics on their agendas and may
look at them with a view to considering the EU’s
relations with the likes of the United States, Russia,
China, and Japan, or with a view to coordinating
the EU’s position in international negotiations (such
as at G8 and G20 summits or in the World Trade
Organization). As was noted earlier in the chapter,
because of the overlapping and interconnected nature
of foreign and security policy with other policies
with external implications, and because also of the
somewhat ambiguous phrasing of the TEU on the
matter — where the European Council President, the
Commission President, and the High Representative
are all assigned responsibilities — a sometimes uneasy
division of labour exists regarding who is to represent
the EU in high-level external policy exchanges and
negotiations.

Third, the European Council has long issued decla-
rations on important aspects of international political
affairs, with topics that have much featured in recent
years including Libya, Syria, and Russia/Ukraine,
Sometimes the declarations have had policy instru-
ments attached to them, but usually only ‘soft’ instru-
ments in the form, for example, of mild economic
sanctions or modest economic aid.

DESS,

ange of enlas
 Council can
¥ decisions tai
* enlargemens
} Copenhagen
nembers of g
1994 Essen s
confirmation
Commission’s
ould open
milar co
Regotiations _
2ining CEEC o
it at the Deca
mpleted the
could )om e

_' =ning and implementing it on the basis

Article 26, Treaty on European Union.

Document 11.4

Treaty provisions on the Foreign and Security Policy Roles of the
European Council

determine the objectives of and

general guidelines for the common foreign and security policy, including for matters with

strategic lines defined by the

pean Council. The Council and the High Representative of the Union for Foreign Affairs and
scurity Policy shall ensure the unity, consistency and effectiveness of action by the Union.
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Specific internal policy issues

Despite the original intention that the European
Council should operate at a fairly general level,
in practice it often concerns itself with quite spe-
cific internal policy issues. There are three main
reasons for this: (1) some issues are so sensitive
and/or so intractable that it requires the author-
ity of national leaders to deal with them; (2) the
European Council is, because of its non-sectoral
nature, often the best-placed institution to put
together broad-ranging policies or broker deals
that cut across policy sectors; and (3) the status
of the European Council in the EU system is now
such that the general expectation and assumption
is that most policy matters of significance ought at
least to be given clearance, if not be determined, at
European Council level.

These differing reasons have resulted in three
broad types of internal policy involvement by the
European Council. First, it sometimes plays a sig-
nificant role in policy initiation. For example, since
the late 1980s it has prompted initiatives in such
areas as immigration, drugs, and terrorism. Second,
policy involvement can take the form of tackling
issues that the Council has been unable to resolve
because of differences between member states and/
or that it is deemed necessary the European Council
should resolve because of their importance or
controversial nature. Climate change, energy, and
migration are examples of such policy areas in
recent years. Third, and this has become of increas-
ing importance as the number of policy issues that
are ‘referred up’ from the Council for final resolu-
tion has declined (largely as a consequence of QMV
resulting in fewer blockages at Council level), the
European Council has become less concerned with
arbitrating and acting as a final court of appeal on
internal policy issues and more concerned with
encouraging and guiding. This is illustrated by
the frequent messages it sends to other EU insti-
tutions, especially the Commission, via summit
Conclusions, with Conclusions frequently studded
with phrases such as the European Council ‘invites
a report on’, “calls for action to be taken in regard
to’, ‘confirms its full support for’, ‘welcomes the
progress made by’, ‘endorses the steps taken in con-
nection with’, and so on.
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ing major — ‘history-making’ (Peterson and
ez, 1999: chapter 1) — decisions. It tries to
Becoming too involved in policy details. But
position of dealing with ‘the big picture’ and
detailed and operational matters to others is
seplied with complete consistency. What hap-
2t individual summits is not part of any wholly
Barised or consistent pattern. Thus, some sum-
are relatively low-key affairs and do little more
fronounce on some aspects of current inter-
al developments, indicate one or two policy
tves in fringe policy areas, and cobble together
cluding statement exuding general goodwill.
= summits, by contrast, are surrounded by an
sphere of crisis and prophecies of catastrophe
2 they fail to produce firm decisions on key
pressing issues. Occasionally they do fail, but
forecasted catastrophes never quite happen, and
2ext summit, or next but one, is usually able to
2n agreement via the customary EU method of
romise.
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The Commission has experienced some undermin-
mg of its special position regarding policy initiation
- & a result of the European Council’s increas-
ng habit of indicating policy preferences and

solutions. However, the extent of the undermin-
ing should not be overstated as the Commission
President participates in the political discussions
with national leaders at the summits, and the
preferences and solutions that are indicated and
decided are often based on reports and documents
submitted by the Commission to the summits.
The Council has lost power to the European
Council by virtue of the increasing tendency of
most major issues to go through summits in some
form. As Hayes-Renshaw and Wallace (2006: 1)
note, one role of the European Council is to act
‘as a higher level of the Council of Ministers, by
attempting to settle those issues on which the
ministers have been unable to reach agreement’.
And, as Wessels (2015: 93) puts it: “The politi-
cal weight of the governmental heads as ultimate
decision-makers is on its own sufficient to reduce
the Council’s decision-making autonomy.’
However, the extent of the Council’s loss of
power should not be exaggerated. One reason
why it should not be so is that there is no rigid
hierarchical relationship between the two bodies
in the sense that the Council always feels obliged
to refer all significant matters ‘upwards’ for final
decisions. It is true that most broad-based or very
significant initiatives are referred to the European
Council, but often that is for little more than politi-
cal approval or for information. Certainly it would
be quite erroneous to suppose that the European
Council takes all ‘first-order’ decisions and the
Council is confined to ‘second-order’ decisions.
A second reason why the extent of the loss should
not be overstated is that there is no consistent line
of division between the two regarding who does
what, other than the Council being responsible
for making legislation. A third reason is that most
issues considered by the European Council have
already been prepared, channelled and filtered by
the appropriate formations of the Council. And a
fourth reason is that since the European Council
meets for only six to eight days a year, it cannot
normally hope to do anything more than sketch
outlines in a restricted number of areas.
The EP has been largely bypassed by the European
Council and so could be regarded as having expe-
rienced some net loss of power. It is true that the
European Council President gives a verbal report
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on each summit meeting to the next EP plenary
session, and it is also the case that the EP President
addresses the opening sessions of summits in order
to inform the national leaders of the EP’s thinking
on key issues. However, there is no evidence that
either of these procedures produce much in the
way of influence. Far more important is the almost
complete lack of input by the EP into European
Council agendas or deliberations, and the tendency
of the Council of Ministers to take the view that
proposals that stem from European Council deci-
sions do not permit it much manoeuvrability when
dealing with the EP,

Since the European Council operates largely
outside the framework of the TFEU, and since its
decisions are political rather than legal in character,
its existence has had few implications for the Court
of Justice. Or rather it has had few direct implica-
tions. Necessarily, however, in so far

as important
decisions

are taken that are beyond the Court’s
‘reach’, this constitutes a weakness in the influence
of the Court,

Concluding Remarks

The record of the European Council is mixed. On
the one hand, there have been failures, or at least the
non-fulfilment of hopes. This was particularly so in
the period from about 1980 to 1988: summits became
rather routinised and immersed in specifics; too
much time was devoted to policy detail rather than
to mapping out the future; and disputes about distri-
butional issues were seemingly always on the agenda.

On the other hand, there have been positive
ments: understandings between national Jes
been furthered; important goals have been
given an impetus/brought to a conclusion —
on enlargements, the internal market, ineg
reform, and EMU; and agreements have bess
out on matters that were either unsuitaide
could not be resolved by, the Council.

That there should be both pluses and =
the record is not altogether surprising. The
are, after all, conducted on a relatively locss
tured basis and it is thus perhaps inevitable.
participants, that they should be drawn into
ing to do a host of different things. It is also 5
that summits should experience many of the
of intergovernmental conflict that are so ¢h
of the Council.

Aware of the European Council’s weakee
government of the member states — led by
ernments of the large member states —
treaty reform process that led to the L;
to strengthen the European Council’s ims
capacity. They did this by replacing the sm
rotating Presidency of the European Cox

more permanent President. The evidence 1o
cates that whilst this change has marginally &
the operational functioning of the Europezn
it has not in itself greatly impacted on the &
Council’s (already very significant) posis
EU system. But what has impacted on the &
Council’s position in the EU system is ‘e
the first European Council President assume
with crises, and especially the eurozone and
crises, bringing the European Council me
stage than ever.




