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Commission

requently portrayed as the civil service of the EU, in reality the

Commission is rather more and rather less than that. Rather more in

the sense that the treaties and political practice have assigned to it much
greater policy-initiating and decision-making powers than those enjoyed, in
theory at least, by national civil services. Rather less in that its role in policy
implementation is greatly limited by the fact that the member states are
charged with most of the EU’s day-to-day administrative responsibilities.

The Commission is centrally involved in EU decision-making at all levels
and on all fronts. With an array of power resources and policy instruments
at its disposal, and strengthened by the frequent unwillingness or inability of
other EU institutions to provide clear leadership, the Commission is at the
very heart of the EU system.

The Commission is something of a hybrid in that it has both political and
administrative branches and undertakes both political and administrative
functions. This hybrid character of the Commission 1s a central theme of
the chapter.

The College of Commissioners

The College of Commissioners sits at the summit of the Commission and it
and its members constitute the Commission’s political branch.

Size

Originally there were nine Commissioners, but with enlargements their
number has grown: to 13, to 14, to 17, to 20, to 25, to 27, and to 28 following
Croatia’s accession in 2013. The reason for the lack of symmetry between
the number of Commissioners and the number of member states prior to
2004 is that each of the larger states (France, Germany, Italy, Spain, and the
UK) used to have two Commissioners. However, so as to avoid the size of
the College becoming too big after enlargement it was agreed at the 2000
Nice summit that from January 2005 all member states would have just one
Commissioner and that when the EU numbered 27 member states the num-
ber of members of the Commission would be less than the number of mem-
ber states. The IGC that produced the Lisbon Treaty, following in the steps
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of the IGC that produced the Constitutional Treaty,
duly decided that from 2014 the size of the College
would be reduced to the equivalent of two-thirds
of the number of member states. However, this
reduction was later removed from the Lisbon Treaty
by the European Council as part of its attempt to
persuade the Irish to vote Yes in their second
referendum on the Treaty in 2009. In consequence,
the ‘one Commissioner for each member state’
Treaty provision remains.

Appointment

Prior to the College that took office in January 1993,
Colleges were appointed every four years by common
accord of the governments of the member states.
The Maastricht Treaty changed this procedure, pri-
marily in order to strengthen the links between- the
Commission and the EP. This strengthening was
achieved in two ways. The first was by formalising and
somewhat stiffening practices that developed in the
1980s regarding the appointment of the Commission
and its President: the member state governments now
became obliged to consult the EP on who should be
President, and the College-designate became obliged
to present itself before the EP for a vote of confidence.
The second was by bringing the terms of office of the
EP and the College into close alignment: Colleges
would now serve a five-year term and would take up
office six months after EP elections, which are held
on a fixed basis in the late spring (normally June) of
years ending in four and nine. (So as to bring about
the alignment, a transitional two-year College served
from January 1993 to January 1995.)

On the occasion of the first application of the
new appointments procedure — in respect of the
College that assumed office in January 1995 — the
EP pressed its new powers to the full. When Jacques
Santer, the Luxembourg Prime Minister, was nomi-
nated as President-designate in mid-1994 (the
Commission President is formally nominated before
other Commissioners) — at short notice and as a com-
promise candidate following the UK government’s
refusal to support the Belgian Prime Minister, Jean-
Luc Dehaene — the EP was in fact barely consulted.
However, the EP made it quite clear to the European
Council (the forum in which the nominee of the
national governments is agreed) that whoever was

nominated would be required to appear before
Parliament and a vote on confirmation would be he
The assumption would be that if the nominee
not confirmed his candidature would be withdr:
Chancellor Kohl, acting in his capacity as Couss
President, confirmed that the EP would indeed h:
de facto veto over the nomination. In the event, Sz
was confirmed, but only by a narrow majority. As
the vote of approval on the whole College, the EP
‘hearings’, with each of the Commissioners-desig
being required to appear before the appropriate
committee before the plenary vote was held.
was strong criticism of five of the Commission
designate, but given that there was no provision
singling them out in a vote, the EP, after being g
certain reassurances by Santer, gave a vote of ce
dence to the new College.

The Amsterdam Treaty confirmed the de
confirmatory power the EP had assigned to itsel®
the appointment of the Commission President.
Treaty also gave the President-designate a pote
veto over the national nominees for appoints
to the College. (Under the Maastricht Treaty he
supposed to be consulted on the national nomi=
to the College, but in practice this amounted to &
in 1994.) The Nice Treaty further altered the p
dure by specifying that the decisions in the Eurog
Council on the nomination of the President
on the other Commissioners plus the decision
the appointment of the whole College could he
forth be made by qualified majority vote rather &
by consensus. The Lisbon Treaty then introdw
the requirement that in making its nomination
College President the European Council should
into account the recently held EP elections and =
stated, in what was intended to have symbolic =
nance, that the proposed candidate should be &%
by — not, as previously, merely be approved by —
EP. The Lisbon Treaty also stipulated that one ¢
Commissioners should be the person holding the
post of High Representative of the Union for Fe
Affairs and Security Policy (see Chapter 7).

Accordingly, the relevant post-Lisbon Treaty
visions on the appointment of the President 2
College are as set out in Document 9.1.

Treaty rules do, of course, often tell only
of the story of what happens in practice, since
circumstances in which the rules are applied
interpreted vary from case to case. This has
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Document 9.1

post-Lisbon Treaty provisions on the appointment of the President
of the College and of the other Commissioners

g into account the elections to the European Parliament and after having held the appropriate
Weations, the European Council, acting by a qualified majority, shall propose to the European
.t a candidate for President of the Commission. This candidate shall be elected by the European
sent by a majority of its component members. If he does not obtain the required majority, the
-an Council, acting by a qualified majority, shall within one month propose a new candidate who
elected by the European Parliament following the same procedure.

Council, by common accord with the President-elect, shall adopt the list of the other persons
it proposes for appointment as members of the Commission. They shall be selected, on the basis
e suggestions made by Member States, in accordance with the criteria set out in paragraph 3, second
ragraph [which states that Commissioners shall be chosen ‘on the ground of their general compe-
and European commitment from persons whose independence is beyond doubt’].

The President, the High Representative of the Union for Foreign Affairs and Security Policy and
sther members of the Commission shall be subject as a body to a vote of consent by the European
ament. On the basis of this consent the Commission shall be appointed by the European Council,

2 by a qualified majority (Article 17, TEU).

___ The European Council, acting by a qualified majority, with agreement of the President of the Commission,
appoint the High Representative of the Union for Foreign Affairs and Security Policy ... (Article 18, TEU).

v illustrated in recent rounds of appointing the The delayed ratification of the Lisbon Treaty
nission President and College, all which have meant that the first use of its provisions for the
highly politicised both in terms of the political nomination of the Commission President was not
——osition of the incoming College and in terms of  until 2014. With Barroso announcing that he would
~institutional (especially European Council-EP)  not be standing for a third term, from mid-2013 the
“ons. Accounts of the appointment of the two names of several leading EU politicians were mooted
~dents and three Colleges that preceded the cur-  in political circles and in the media as being potential
o Jean-Claude Juncker-headed College — that is, the contenders. However, the EP, resolved to take advan-
Weses headed by Romano Prodi (1999-2004) and  tage of its new Lisbon Treaty powers, moved quickly

ather ¢

d by — th 1osé Manuel Barroso (2004-09 and 2009—14) —are to assert that it, and not the European Council, now
one of ¢ = on pages 106-111 in the seventh edition of this had the right of initiative on who should be the
1g the ne Accounts of the appointment of Juncker and of nominee. The Parliament duly operated on the basis
or Foreig College now follow. of this assumption and worked with the transnational
European party political federations (under whose

eaty pro- %e appointment of]eun—CIaude Juncker as umbrellas the political groups in the EP operate) to
t and the B i President create a process that led to most of the federations
= on Liesiden nominating, before the May 2014 EP elections, a

only part noted above, the Lisbon Treaty did not change the  candidate for Commission President. The candidates
since the sointment processes of the Commission President then attempted to generate ‘conventional politics’
lied and i the College per se, but it did give the EP a poten- during the EP elections, including through holding
has been “ally greater role. televised debates (which, in the event, were mostly
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Photo 9.1 José Manuel Barroso, President of the
European Commission, answering questions in
the European Parliament, November 2009

aired only on specialised channels). In what came to
be widely called the Spitzenkandidat (top candidate)
system, the EP insisted throughout the candidate
selection and then the EP election campaign pro-
cesses that the European Council would be obliged
to nominate as Commission President the nominee
of the political group that gained the most seats or
headed the coalition with the largest majority in the
new Parliament.

Some member state governments were concerned
about the EP’s interpretation of the Lisbon Treaty’s
provisions on the nomination of the Commission
President, with the governments of the UK and
Hungary being especially vocal in arguing that the EP
did not have the power to nominate. However, in late
June, the European Council, anxious to avoid what
could have become a major inter-institutional clash
with the EP, made the first use of QMV to determine
its nominee for Commission President and duly

nominated, by 26 votes to 2 (the UK and Hungs
voting against), the candidate of the largest polit
group in the EP after the elections — which was &
centre-right European People’s Party. This cands
date was Jean-Claude Juncker, a former long-tes
Prime Minister of Luxembourg and a politician w
extensive experience in EU circles — including as ¢&
of the influential Eurogroup of eurozone Fina
Ministers. On being nominated, Juncker embarked
a campaign of trying to persuade as many EP pe
cal groups as possible to support him in the pl
vote on whether or not he was to be confirmes
Commission President-designate. After he had
sented an accommodating paper outlining the
cal priorities of his Presidency and had deliveres
customary pre-vote plenary address, his nomi
was confirmed — by 422 votes to 250, with 47 a&
tions and 10 invalid votes.

The process involved in the selection of |
was more high profile, more separated from
appointment of the other Commissioners,
overall, much more politicised than had bees
case with previous Commission Presidents.
will be no turning back from this. The details &
process may come to be adjusted, but it is &=
ceivable that the EP will permit a return to the
practice of the European Council independ
making the nomination of Commission Pres
designate. It is now established that the Comms

HHEHIMIUB R

Photo 9.2 Jean-Claude Juncker, European
Commission President, November 2014~
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ould reflect the political party ori-
¢ the Parliament. In all probability, an
wnd intensified Spitzenkandidat system
m the future.

tment of the Juncker College

three stages in the process of appointing
Boners.

weation stage. After, or possibly at the same

e President is nominated, the name of the
oner who is also to be High Representative
“wion for Foreign Affairs and Security Policy is
5+ the European Council, by QMYV if neces-

er he had
ning the
d delive

h;_s oz sh the agreement of the President-designate.
with 47 remaining member states — that is, those
3 Lave not been ‘assigned’ the President or
ion of sresentative posts — nominate ‘their’ candi-
,m?d . Or. rather, nominations should only be made
s wmber states at this point but, in practice, the
| !1ad . of at least some nominees are commonly
.‘s:dem_s. . public before the European Council has agreed
e d.eta_lls_ ' 5 it is to support to be President and High
kol ssentative.
il the g srts by Presidents-designate to influence the
}ndepen 3 “mations made by member states have, in practice,
ion Presid only very limited success. Juncker fared only
e Commis genally better than his immediate predecessors, as
in the fact that even before he had been formally
cnated as President-designate by the European
»pean il in late June 2014 the governments of several
014- ser states had already released the name of their

v nominee and by the time the EP confirmed his
ination (in mid-July) the number of released
-s amounted to almost half of the Commissioners-
senate. Juncker’s room for manoeuvre in exercising
sence was further restricted by some member
=5 holding back on names he preferred in the hope
sersuading him to give their nominee an important
dlor specified portfolio, and by the EP indicating it

d be unlikely to confirm the College-designate if
4id not contain at least as many females (nine) as
- member of the Barroso II College.

%e European Parliament approval stage. This stage
snsists of the College-designate being ‘subject as a
»dy to a vote of consent by the European Parliament’
“rticle 17(7) TEU). This requirement of approval

BOX 9.1

The Commissioners

e One Commissioner per member state, including
the President and the High Representative.

o Five-year term, which may be renewed.

e Each Commissioner is nominated by his/her
member state, but must be acceptable to the
President-designate.

o The College as a whole must be approved by the
EP after individual ‘hearings’.

e Commissioners must be independent and not
act as national ‘representatives’.

e Fach Commissioner has a portfolio. J

only applies to the whole College: the EP has no
formal power to withhold approval from individual
nominees. However, in practice the EP clearly can
threaten to withhold approval of the whole College
if particular Commissioners-designate fail to pass
muster with MEPs — and so the Parliament does have
a de facto veto over every Commissioner-designate.
Since the appointment of the Santer College, the EP
has used its power of consent over incoming Colleges to
‘require’ all Commissioners-designate to appear individ-
ually before ‘examining’ EP committees in US Senate-
type public ‘hearings’. Each hearing lasts for three
hours and is held before members of the EP committee
or committees covering a Commissioner-designate’s
portfolio, which means that between 60 and 100 MEPs
normally attend each hearing (see Photo 1200,
Following each hearing, MEPs who are members
of the relevant examining committee or commit-
tees hold discussions on the performance of the
Commissioner-designate they have seen and take a
vote. The outcomes of their deliberations and vote are
then communicated to the Parliament’s Conference of
Committee Chairs and Conference of Presidents (the
latter of which is composed of the political group lead-
ers), which decide whether a Commissioner-designate
is acceptable. In the ensuing two to three weeks, before
the vote of consent is formally taken by the EP in ple-
nary session, various manoeuvrings — which include
inputs from the Commission President-designate and
which are focused particularly on the suitability of
individuals to be Commissioners at all or to hold the
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portfolio they have been assigned — occur, with the
aim of ensuring that approval is given.

The hearings on the Juncker College were compli-
cated by the raised political tensions that had been gen-
erated by the Spitzenkandidat process. This was seen
both in the partisan rumbustiousness of a few hearings
and also in the hints from MEPs during the hearings
that if attempts were made to veto a nominee from their
political family then they would not hesitate to retali-
ate in kind. For the most part, however, the hearings
focused, as in the past, on the personal competences
of Commissioners-designate and their suitability for
the portfolios they had been assigned. Most hearings
proceeded to the relative satisfaction of MEPs, but in
five cases reservations were expressed and in one case
— that of the Slovenian nominee, Alenka Bratusek —
MEPs decided that she had performed so weakly that
she was unacceptable to the Parliament.

The EP’s reservations regarding the five cases were
quickly resolved — partly by the individuals concerned
directly satisfying MEPs and partly by Juncker tweak-
ing the content of a few portfolios. Bratusek, however,
had little option but to withdraw her candidacy and
she was replaced with another Slovene nominee.
When all remaining matters were resolved, the EP
gave its consent to the composition of the College in
late October — by 423 votes to 209, with 67 absten-
tions and 52 not voting. Most EPP (centre-right),
S&D (centre-left), and ALDE (liberal) MEPs voted
in favour of confirmation whilst most of the MEPs
of other groups and non-affiliated MEPs either voted
against, abstained, or did not vote.

The formal appointment stage. The final stage in
the appointment of a new College is by approval of
the governments of the member states, meeting in
the forum of the European Council. The European
Council formally appointed the Juncker College on 23
October 2014, with its term of office being set from 1
November 2014 to 31 October 2019.

Photograph 9.3 shows the College that took office
in November 2014.
Impartiality and independence

Juncker has sought to take advantage of his more
politicised appointment to present his Commission

as being more political in nature than those of
predecessors. He has come near to suggesting &
his Commission has a political mandate ané
has made little secret of his, and of his Colles
close working relations with the leading cen
political groups in the EP. (See Dinan, 2018
this claim by Juncker to be leading “a more pe
cal Commission’.) However, he has only been
to press this claimed political underpinning
College so far, not least because the Comms
exists and operates within a context in which
required by treaty and is forced by practical cirs
stances to be, and to be seen to be, politically is
tial and independent.

This emphasis on impartiality and indeg
ence is no more clearly seen than in respes
the national affiliations of Commissioners. Alt
individual Commissioners frequently are re
to as ‘the Finnish Commissioner’, ‘the Humg
Commissioner’, and so on, Commissioners
fact not supposed to be national represens
Rather, the Commission ‘shall promote the 2=
interest of the Union’ and Commissioners &
chosen on the ground of their general comg
and European commitment from persons
independence is beyond doubt’ (Article 17.
Much the same sentiments pertain to the requs
that Commissioners should ‘neither seek =
instructions from any Government or other &
tion, body, office or entity’ (ibid.). These requiss
are designed to ensure that in undertaking its &
Commission looks to the EU-wide interests
any internal divisions that may exist do not =
nationally based divisions of the Council.

In practice, full impartiality is neither achis
attempted. Although Commissioners are
appointed by the European Council with e
ment of the President-designate and the EF. 5
all but the President and the High Repres
are national nominees. It would therefors
unrealistic to expect Commissioners, upon
office, suddenly to detach themselves from
loyalties and concern themselves solely
wider European interest’ — not least since & %
their nomination by national governments
to have been an expectation that they wou
eye on the national interest. The Treatys 3
on the complete independence of Coms
is therefore interpreted flexibly. Indes
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neither achieved nee

wesality is not even desirable since the work of
_ommission is facilitated by Commissioners
iing their links with sources of influence
wwuzhout the EU, and they can most easily do this
“cir own member states. But the requirements
* e system and the necessities of the EU’s institu-
wal make-up are such that real problems arise if
~ mmissioners try to push their own states’ interests
" hard. It is both legitimate and helpful to bring
“oured national interests that may have wider
o cations onto the agenda, to help clear national
p “tacles to the advancement of Commission pro-
toners are formally ~sals, and to explain to other Commissioners what
incil with the agree » iely to be acceptable in ‘my’ national capital. But
ér?d the EP, in realiss W 2o further and act virtually as a national spokes-
figh Representative wan, or even to be seen as being over-chauvinistic,
! therefore be quits & 2 few Commissioners occasionally have been, is
‘€IS, upon assuming o sk incurring the displeasure of the Commission

-

elves from previows “resident and  losing  credibility with  other
=s solely with ‘the _ommissioners. So, for example, in December 2015,
ast since a factor is = Hungarian Commissioner, Tibor Navracsics,

vernments is likel
they would keep an
Treaty’s insistence
of Commissioners
ly. Indeed, total

v20 had written to the other Commissioners object-
=2 to the Commission’s registration of a European
tizens’ Initiative that criticised the Hungarian
“rime Minister, Viktor Orban, was sent a letter of
«=buke by President Juncker reminding him that

Commissioners ‘must not defend the view of the
government that proposed their appointment, but
must be solely committed [to] the general interest of
the Union’ (Zalan, 2015: 2).

Characteristics of Commissioners

There are no rules concerning what sort of peo-
ple, with what sort of experience and background,
member state governments should nominate to be
Commissioners. It used to be the case that most
Commissioners tended to be former national politi-
cians just short of the top rank. However, as the EU,
and the Commission with it, has become increas-
ingly important, so has the political weight of the
College’s membership increased, and now most
Commissioners are former ministers, and some of
them very senior ministers.

Given the diverse political compositions of the
EU’s national governments, there is naturally a range
of political opinion represented in the Commission,
with its political balance reflecting the political com-
position of the governments of the member states
at the time the College is appointed. Crucially, all
governments have made it their custom to nominate
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people who are broadly pro-European and who have
not been associated with any extremist party or
any extreme wing of a mainstream party. So, whilst
Colleges certainly contain party political differences,
these are usually within a range that permits at least
reasonable working relationships.

Amongst important characteristics of the 28
Commissioners at the beginning of the Juncker
College in November 2014 were: nine were women
(the same number as in the Barroso II College); nine
were returning Commissioners (a much lower per-
centage than normal); four were former prime minis-
ters and four were former deputy prime ministers; and
in terms of their political background, 15 were centre-
right, eight were centre-left, and five were liberals.

The President of the College

The most prestigious and potentially influential
College post is that of the President. Indeed, such has
been the increased role and profile of the President in
recent years that it is common to speak of a ‘presiden-
tialisation’ of the Commission as having taken place.

Although most important Commission deci-
sions must be taken collectively by the College, the
President:

e s the most prominent, and usually the best known,
of the Commissioners.

e Is the principal representative of the Commission
in its dealings with other EU institutions and with
outside bodies.

e Is expected to give a sense of direction to his
fellow Commissioners and, more broadly, to the
Commission as a whole. Indeed, Article 17 (6) TEU
states the President ‘lays down guidelines within
which the Commission is to work’.

e Allocates Commissioners’ portfolios (see next
section).

s May require fellow Commissioners to resign.

e Is directly responsible for overseeing some of
the Commission’s most important administrative
services — notably the Secretariat General which,
amongst other functions, is responsible for the
coordination of Commission activities and for rela-
tions with the Council and the EP.

e May take on specific policy responsibilities of his
own, usually in harness with other Commissioners.

Inevitably, given the importance of the of
until 2014 when (as shown above) it lost its
power to independently nominate who should be
Commission President, the European Council was
careful about who it nominated. This was witne
by the last four Presidents it chose: Jacques Delors
a former French Finance Minister; Jacques Santer :
Romano Prodi were former Prime Ministers —
of Luxembourg and Prodi of Italy; whilst José
Barroso was the serving Prime Minister of Po
As noted above, in 2014 the EP’s recommend
to the European Council followed in this tradits
nominating ‘big names’, with Juncker being a
Prime Minister of Luxembourg. (If the EPP
been the largest political group in the Parliament
the 2014 EP elections, the nominee probably
have been Martin Schultz — the S&D ‘candidate
the then President of the EP.)

Commissioners’ portfolios

All Commissioners have portfolios: that is,
lar areas of responsibility. Some portfolios — &
Competition, Trade, and Environment — are =
less fixed, whilst others, especially those of a &
and less specific nature, can be varied, or even &
depending on how a new President sees the
tasks of the Commission and depending sos
too, on the pressures to which he is subjes
Commissioners-designate and national gove

Commissioner portfolios carry with them
sibilities for leading and driving the work
parts of the Commission services that are
the content of their portfolios. Commissio
not formally the heads of services, but they
political reference points and overseers. As &
in Box 9.2, the relationships between Comms
and the services are usually not on a simple
one basis.

Prior to the implementation of the
Treaty, the distribution of portfolios am
Commissioners was largely a matter of ne
and political balance. The President’s will
most important factor, but he could not allos
simply in accordance with his own preference
intensively lobbied — by the incoming Com
themselves, and sometimes by governme
to get ‘their’ Commissioners into positions
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from the national point of view.
these difficulties, it is not surpris-
& sesignation, death, or enlargement
w=s did not usually occur during the
SSS101.
sr=ation meant that Commissioners
v assigned to the most appropri-
» that not much could be done if a
‘was not performing satisfactorily. The
er, partly addressed in a declara-
the Amsterdam Treaty and has since
«& with the situation now being that,
of the special portfolio of High
“the responsibilities incumbent on the
@ <hall be structured and allocated among
by its President ... . The President may
allocation of those responsibilities dur-
amission’s term of office’ (Article 248,
practice, up to the time of writing (late
senificant re-shuffling of portfolios has
ce a College has assumed office, though
aes have necessarily had to be made when a
ser has resigned, as the UK Commissioner
June 2016 Brexit referendum. (In prac-
ations are rare, though a handful did occur
s the end of the College’s term of office
wnd some Commissioners sought ‘bolt holes”—
in the EP.)
% no doubt that, notwithstanding Article 248,
“=<idents have been lobbied by Commissioners-
and national governments on portfolio allo-
especially concerning such key portfolios as
Market, Trade and Competition. However,
also no doubt that recent Presidents have
sch more autonomously than their predeces-
en assigning portfolios. That this is so was
‘more clearly seen than at the beginning of the
&er College, when the incoming President initi-
2 major re-organisation of the structure of the
wze that involved the creation of a new type of

s. As can be
Commissio
L Simple on

the Amsterd folio. This creation was partly to deal with the
'S amongst sasing problem for Presidents of finding a suf-
of negoti =t number of substantial portfolios to satisfy

'S Wﬂ] was
ot allocate pe
erences. He
COmmlssi e
nments trya
tions that we

work expectations of incoming Commissioners
partly also to improve the internal efficiency
the College. Juncker’s creation involved a new
of Commissioner, with seven Vice-Presidents
sng given leading and coordinating responsibili-
= in broad areas of policy activity. More specific

policy work was assigned to other Commissioners, in
the usual way. Though not described as being ‘jun-
jor’ Commissioners, these other Commissioners were
required to work via ‘their’ Vice-President(s) in newly
established Commissioners’ groups or, as they are also
known, project teams. One of the new Vice-Presidents,
Frans Timmermans, was designated as the First Vice-
President. The Juncker College is thus more hierarchi-
cally structured than its predecessors. (See Box 9.2 for
the assignment of portfolios in the Juncker College.)

Commissioners’ cabinets

To assist them in the performance of their duties,
Commissioners have personal cabinets. These consist of
small teams of officials numbering, under rules intro-
duced by Juncker, as follows: the President — 12 cabinet
members and 19 support staff; the High Representative
— 11 and 15; the First Vice-President — 8 and 11; Vice-
Presidents — 7 and 10; other Commissioners — 6 and 10.

Members of cabinets used to be mostly fellow
nationals of their Commissioners, which enabled
cabinets to act as important links with Commissioners’
home bases. But President Prodi wanted cabinets to
have a more multinational character. To give effect
to this, new rules were introduced which still apply,
requiring that each cabinet should include at least
three nationalities and indicating that the chef de cabi-
net or the deputy chef de cabinet should preferably be
of a different nationality to the Commissioner.

Typically, a cabinet member is a dynamic, extremely
hard-working, 35-50-year-old, who has been sec-
onded or recruited from some part of the EU adminis-
tration or from the civil service of the Commissioner’s
member state.

Cabinets undertake a number of tasks: they gather
information and seek to keep their Commissioner
informed of developments within and outside of
his/her allocated policy area; they liaise with other
parts of the Commission, including other cabinets,
for purposes such as clearing up routine matters,
building support for their Commissioner’s policy pri-
orities, and generally trying to shape policy proposals
as they come up the Commission system; and they
act as a sort of unofficial advocate/protector in the
Commission of the interests of their Commissioner’s
country. Over and above these tasks, the President’s
cabinet is centrally involved in brokering agreements
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Main Direct Services Responsibilities

DG Environment; DG Maritime Affairs and
Fisheries; the relevant parts of the Execu 3
Agency for Small and Medium-Sized
Enterprises

DG Humanitarian Aid and Civil Protection:
the relevant parts of the Education, Audiov:
and Culture Executive Agency |

DG Enlargement

DG Development and Cooperation —
EuropeAid

BOX 9.2 Continued
Name and Age  Member State  Portfolio
Karmenu Vella Malta Environment,
64 Maritime Affairs and
Fisheries
Christos Cyprus Humanitarian
Stylianides Aid and Crisis
56 Management
Johannes Hahn Austria European
56 Neighbourhood
Policy and
Enlargement
Negotiations
Neven Mimica Croatia International
60 Cooperation and
Development
* At time of assuming office in November 2014

from the many different views and interests that exist
amongst Commissioners and in the Commission
system as a whole so as to ensure that, as an institu-
tion, the Commission is clear, coherent, cohesive, and
efficient.

The Services

Size

Below the Commissioners is the Commission’s
administration, which is commonly known as the
Commission’s services. This is by far the biggest ele-
ment of the whole EU administrative system, though
it is tiny as compared with the size of administrations
in the member states: EU member states average
around 300 civil servants per 10,000 inhabitants, as
against 0.8 per 10,000 for all EU institutions.

In 2016 the Commission’s staffing establishment
numbered just over 25,000, to which must be added
some 8,000 in non-established posts of various kinds.

Of the established staff, about half are employed
AD grade, which is the grade that deals with
making. (See Nugent and Rhinard, 2015, for &
breakdown of the Commission’s staffing fige

The main reason that the size of the Com
services is so small is that they do not, for
part, deal with the labour-intensive task of
with ‘front-line’ policy implementation. That
sibility lies with administrative bodies bass
member states.

Appointment

Permanent staff are recruited on the bass
competitive procedures, which for the ADY
particular is highly competitive. An intes
structure exists and most of the top jobs &
internal promotion. However, pure meritos
ciples are disturbed by a policy that triestog
a reasonable national balance amongst s

ernments have watched this closely and &
to ensure that their own nationals are well s
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the EU administrative framework, espe-
upper reaches. For the most senior posts
2kin to an informal national quota system
=2, though this is now not as prevalent as it
2 reform programme that has been under
“5e early 2000s to modernise Commission
management and administrative policies.
ational staffing policy of the Commission,
«% of the other EU institutions, has both
= and disadvantages, as is shown in Box 9.3
- mobility between posts is encouraged, and
senior and sensitive posts is obligatory.

1sation

mission’s services are divided into organisa-
s in much the same way as national govern-
wre divided into ministries and departments.

Most of the organisational units carry the title of
Directorate General (DG) whilst those that do not are
known as general or special services. A list of the DGs
and other services is given in Box 9.4.

The size and internal organisation of DGs and
specialised services varies. Most commonly, they
have a staff of between 200 and 500, divided into six
to ten directorates, which in turn are each divided
into three to six units. However, policy importance,
workloads, and specialisations within DGs produce
many departures from this norm. Thus in terms
of size, DG Translation is the largest DG, with a
staff of almost 2, 300 to handle the EU’s 24 official
languages and 552 possible language combinations.
(In practice, most day-to-day work is conducted in
English and French.) Other large DGs include the
Joint Research Centre (with just under 2,000 staff),
Development (with over 1,000), and Agriculture
(with almost 1,000).

E 2.3

are employed '8 POhCY
 deals with pe
2015, for a dets
affing figures.)
f the Commissa
) not, for the z
ve task of dezlis
tion. That resp
sdies based in

aeCS

oulita ted-

e

the basis of ope
the AD grade
in internal cares
 jobs are filled va
meritocratic prims
ries to provide fe
gst staff. All goy
and have sougk
e well representes

maged.

1itages and disadvantages of the Commission’s multinational

= staff have a wide range of experience and knowledge drawn from across all the member states.

= confidence of national governments and administrations in EU decision-making is helped by the
edge that compatriots are involved in policy preparation and administration.

wse who have to deal with the Commission can often more easily do so by using their fellow nationals
‘access points. A two-way flow of information between the Commission and the member states is thus

wsofar as some senior personnel decisions are not made on the basis of pure meritocratic principles but
=sult in part from a wish for there to be a reasonable distribution of nationals from all member states

= the upper reaches of the Commission, two damaging consequences can follow. First, the best avail-
ble people do not necessarily fill all posts. Second, the morale and commitment of some staff can be

<nior officials can occasionally be less than wholly and completely EU-minded. For however impartial

i even-handed they are supposed to be, they cannot, and usually do not wish to, completely divest
>mselves of their national identifications and loyalties.

There are differing policy styles in the Commission, reflecting different national styles. These differences

~are gradually being flattened out as the Commission matures as a bureaucracy and develops its own

- morms and procedures, but the differences can still create difficulties, especially when there is an influx of
staff into middle-ranking and senior grades following EU enlargements.
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BOX 9.4

Directorates General and the main general and special services of the
Commission™

Directorates General

Agriculture and Rural Development Migration and Home Affairs

Budget Mobility and Transport

Climate Action Neighbourhood and Enlargement Negotiations
Communication Regional and Urban Policy

Communications Networks, Content and Technology  Research and Innovation

Competition Secretariat-General

Economic and Financial Affairs Service for Foreign Policy Instruments

Education and Culture Taxation and Customs Union

Employment, Social Affairs and Inclusion Trade

Energy Translation

Environment

European Civil Protection and Humanitarian Aid
Operations

Eurostat

Financial Stability, Financial Services and Capital

Markets Union
Health and Food Safety Main General and Special Services

TN §e tinl

European Anti-Fraud Office
European Political Strategy Centre

Human Resources and Security

Informatics

[nternal Market, Industry, Entrepreneurship and SMEs Internal Audi Service
International Cooperation and Development Legal Service
Interpretation Publications Office

Joint Research Centre
Justice and Consumers
Maritime Affairs and Fisheries

*Situation in October 2016.

There is no hard and fast reason why some services  support for policies than directly handling pe
have DG status and others do not. It is true that non- this is not always the case. So, the Secretaria
DG services tend to be more concerned with providing  which carries the main responsibility for ens



The Commission | 143

sion as a whole functions coherently, effec-
sfficiently, is a DG whilst the Legal Service,
« deals with all policy areas, is not. Non-DG
should not, therefore, be thought of as being
» DGs.

s of the

Commission’s
archical Structure

nt Negotiations werarchical structure of the Commission is as
in Box 9.5. It is a reasonably clear structure,
+h in practice complications can occur — espe-
b 2t the topmost levels. One reason for this
an imperfect match exists between some
issioners’ portfolios and the responsibili-
services. With more services than there are
‘ssioners, some Commissioners have to carry
~ibilities that touch on at least part of the work
weral services, as Box 9.2 shows. Another reason
the lines of division between the responsibili-
: Vice-Presidents and other Commissioners are
«imes blurred.

sther structural problem concerning Comm-
rs is the curious halfway position in which
& are placed. To use the British parallel, they are
than permanent secretaries but less than min-
« For whilst they are the principal Commission
smen in their assigned policy areas, they are

iments

ﬂ Services

not members of the Council of Ministers — the body
that, often in association with the EP, takes most final
decisions on important policy matters. (The High
Representative, who chairs the Foreign Ministers
Council but is not a voting member of it, is the excep-
tion to this.)

These structural arrangements mean that any
notion of individual responsibility, such as exists in
most member states in relation to ministers — albeit
usually only weakly and subject to prevailing politi-
cal currents — is difficult to apply to Commissioners.
It might even be questioned whether it is reasonable
that the Commission should be subject to collec-
tive responsibility — as it is by virtue of Article 234
of the TFEU which obliges it to resign if a motion
of censure on its activities is passed in the EP by a
two-thirds majority of the votes cast, representing
a majority of all members. Collective responsibil-
ity may be thought to be reasonable in so far as
all Commission proposals and decisions are made
collectively and not in the name of individual
Commissioners, but at the same time it may be
thought to be unreasonable in so far as the ability
of the Commission to undertake its various tasks
successfully is highly dependent on other EU actors.
In practice no censure motion has been passed
although, as is described in Chapter 12, one came
close to being so in January 1999 and it was the near
certainty of one being passed that prompted the
Santer College’s resignation in March 1999.

30X 9.5

s hierarchical structure of the Commission

All important matters are channelled through the weekly meetings of the College of Commissioners. At
these meetings decisions are almost invariably taken by consensus, but majority voting is possible.

indling policies, but
secretariat-General
ity for ensuring the

Before College meetings, agenda items are

discussed by relevant Commissioner groups and must be

‘cleared’ by the relevant Vice-President and the First Vice-President.
relevant Vice-President, carries the main leadership responsibility.
+ Directorates are headed by Directors, who report to the Director General or,

a Deputy Director General.
Units are headed by Heads of Unit, who report to the Director responsible.

In particular policy areas the Commissioner holding the portfolio in question, working closely with the

DGs are formally headed by Directors General, who are responsible to the appropriate Commissioner.

in the case of large DGs, to
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Decision-Making Mechanisms
in the Commission

The hierarchical structure that has just been described
produces a ‘model’ route via which proposals for
decisions make their way through the Commission
machinery. This route is set out in Box 9.6. From
the ‘model’ route all sorts of variations are possible,
and in practice are commonplace. For example, if
draft proposals are relatively uncontroversial or there
is some urgency involved, procedures and devices
can be employed to prevent logjams at the top and
expedite the business in hand. One such procedure
enables the College of Commissioners to authorise
the most appropriate amongst their number to take
decisions on their behalf. Another procedure is the
so-called “written procedure’, by which proposals that
seem to be straightforward are circulated amongst all
Commissioners and are officially adopted if no objec-
tion is lodged within a specified time, usually a week.
Urgent proposals can be adopted even more quickly
by ‘accelerated written procedure’.

Another set of circumstances producing departures
from the ‘model’ route is when policy issues cut across
the Commission’s administrative divisions — a very
common occurrence given the sectoral specialisations
of the DGs. For example, a draft directive aimed at
providing a framework in which alternative sources of

energy are to be researched and developed pro®
would originate in DG Energy, but would have &
implications for DG Research and Innovation.
Budget, and perhaps DG Internal Market, Incus

Entrepreneurship and SMEs. Sometimes policy &
legislative proposals do not just touch on the duty,
of other DGs but give rise to sharp conflicts Comm
sources of which may be traced back to the confis

‘missions’ of DGs: for example, there are soms
disputes between DG Competition and DG Res
and Urban Policy, with the latter tending to be
less concerned than the former about rigidly ag
EU competition rules if European industry is ¢
assisted and advantaged. Provision for liaisos

coordination is thus essential if the Com e dif
to be effective and efficient. There are variows who 3
cedures and mechanisms aimed at providime v be d

necessary coordination. Five of these are partic
worth noting.

First, at the level of the DGs, various manase
practices and devices have been developed to
rectify the increasingly recognised problem of
zontal coordination. In many policy areas this
in important coordinating functions being pe
by a host of standing and ad hoc arrangements:
service groups and meetings are the most im
of these arrangements, but there are also task
project groups, and numerous informal and
exchanges from Director General level downw:

BOX 9.6

‘Model route’ for the development of a proposal within the Commissios

e An initial draft is drawn up at middle-ranking policy grade level in the ‘lead’ DG. Liaison with ott
that have an ‘interest’ is conducted by various means, including the convening of inter-service gr
Qutside assistance — from consultants, national officials and experts, and sectional interests — is
and if necessary contracted, as appropriate. The parameters of the draft are likely to be determis
a combination of existing EU policy commitments, the Commission’s annual work programme.
guidelines that have been laid down at senior Commission and/or Council levels.

® Progress is ‘monitored’ by the Secretariat-General, which needs to be assured that appropriate
(including of subsidiarity and proportionality) are met and that correct procedures are used.

® The draft is passed upwards — principally through superiors within the DG, through the cabiner
Commissioner responsible, and through the weekly meeting of the chefs de cabinet — until the Ce
Commissioners is reached. During its passage the draft may be extensively revised.

® The College of Commissioners can do virtually what it likes with the proposal. It may accept it.
refer it back to the DG for redrafting, or defer taking a decision.
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and developed p
v, but would have

ch and Innovatiom
ternal Market, In
. Sometimes polic
just touch on the
to sharp conflics

2, the main institutional agency for pro-
coordination is the Secretariat-General of
amission, which is specifically charged with
that proper coordination and communica-
=s place across the Commission. In exercis-
% duty, the Secretariat-General satisfies itself
Commission interests have been consulted
d back to the con 2 proposal is submitted to the College of
le, there are some issioners.

tition and DG Re ] i=d, the President of the Commission has an
tter tending to be sed, but generally expected, coordinating
T about rigidly ap sibility. A forceful personality may be able to
pean industry is ¢ a great deal in forging a measure of collec-
vision for liaisom atity out of the varied collection of people
| if the Commissa quite different national and political back-
There are various 25 who sit around the Commission table. But
ned at providing only be done tactfully and with adroit use of
f these are particuls skills. Jacques Delors, who presided over three
aissions between 1985 and 1995, unquestion-
5ad a forceful personality, but he also displayed
and acted in ways that had the effect of under-
“ng team spirit amongst his colleagues. For exam-
= indicated clear policy preferences and interests
s own; he occasionally made important policy
ouncements before fully consulting the other
missioners; he criticised Commissioners during
mission meetings and sometimes, usually by
ication rather than directly, did so in public too;
£ he frequently appeared to give more weight to
counsel of personal advisers and to people who
orted directly to him — drawn principally from his
et and from the Commission’s in-house think

S, various manage
en developed to =
ised problem of
policy areas this re
‘tions being perfor
)C arrangements:
re the most impe
re are also task fe
informal and or
al level downward:

0 9.4 Jacques Delors: President of the
opean Commission, 1985-95

tank (then known as the Forward Studies Unit, but
since reconstituted and now called the European
Political Strategy Centre) — than to the views of his
fellow Commissioners.

Fourth, there are the College-level coordinating
mechanisms created by Juncker, which were outlined
above. These mechanisms are the seven coordinating
Vice-Presidents and the related Commissioner project
teams, which bring together Commissioners with
overlapping and closely linked policy responsibili-
ties. Amongst the groups are: Energy Union; Digital
Single Market; and Jobs, Growth, Investment and
Competitiveness.

Fifth, the College of Commissioners, in theory at
least, is in a strong position to coordinate activity and
take a broad view of Commission affairs. Everything
of importance is referred to the Commissioners’
weekly meeting and at that meeting the whole sweep
of Commission interests is represented by the portfo-
lios of those gathered around the table.

* * *

Commissioners’ meetings are always preceded by
other meetings designed to ease the way to decision-
making:

* Informal and ad hoc consultations may occur
between Commissioners who are particularly
affected by a proposal.

¢ The above-described groups of Commissioners
exist for the purpose of facilitating liaison and
cooperation and enabling discussions at College
meetings to be well prepared and efficient.

* The First Vice-President takes a leading role in
determining when matters are ready/need to be
placed on the agenda of a College meeting, and
liaises closely with other Commissioners, especially
Vice-Presidents, on this.

* The Commissioners’ agenda is always consid-
ered at a weekly meeting of the heads of the
Commissioners’ cabinets (known as Hebdo).
These chefs de cabinet meetings are chaired by
the Commission’s Secretary-General and are
usually held two days before the meetings of the
Commission itself. Their main purpose is to reduce
the length of College meetings by reaching agree-
ments on as many items as possible and referring
only controversial/difficult/major/politically sensi-
tive matters to the Commissioners.
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e Feeding into chefs de cabinet meetings are the
outcomes of meetings between the cabinet members
responsible for particular policy areas.

e Officials from the different cabinets, who are gener-
ally well known to one another, often exchange
views on an informal basis if proposal looks as
though it may create difficulties. (Officially cabinets
do not become involved until a proposal has been
formally launched by a DG, but earlier consulta-
tion is common. If this consultation is seen by DGs
to amount to interference, tensions and hostilities
can arise — not least because cabinet officials are
usually junior in career terms to officials in the
upper reaches of DGs.)

There is, therefore, no shortage of coordinating
arrangements within the Commission, not least at
Commissioners level. Of course, not all coordinat-
ing problems have been resolved with, for example,
departmental and policy loyalties sometimes still
seemingly tending to discourage new and integrated
approaches to problems and the pooling of ideas. As
in most administrations, demarcation lines between
spheres of responsibility are sometimes too tightly
drawn and policy competences are sometimes t00
jealously guarded — especially by larger and tradition-
ally relatively independent DGs (such as Agriculture
and Competition). But, notwithstanding such dif-
ficulties, the various efforts that have been made over
the years to improve internal coordination, and hence
Commission coherence and effectiveness, seem 10
have been broadly successful.

Power Resources

Like all political actors, the Commission needs power
resources to be able to exercise influence. As Box 9.7
shows, the Commission is well endowed with such
resources.

The power resources available to the Commission
illustrate the special nature of the Commission as an
institution, and especially the ways in which it com-
bines features of being both a political institution and
an administrative institution. As regards it having
resources that are normally associated with political
institutions, it does not have the resources that are most
associated with, and are most important for, national

Power resources of the Commissio

Its powers of initiative (which are exclusive 2
non-exclusive).
e Its neutrality (which results in it being seen as
less partisan and more trustworthy than most
other EU actors). :

It is present in virtually all decision-making
forums and at all decision-making stages (ar
so is very well-informed about the positions ¢
other actors and is often looked to by them &
advice).

Its access to information about EU policies
and needs (an access that is assisted by it be®
surrounded by hundreds of expert and a
committees).
o Smaller states often look to the Comm i
leadership and protection — and most EU s
are small.

politicians — the legitimacy that stems from &
been directly elected by citizens and the powser
only propose policy measures but also to a
final decisions on them. But, the Co
have a key resource of politicians: the power &
policies. Where legislation is concerned, this
mostly exclusive to it. Where other measures &
cerned, the initiating power is shared with ¢
actors — most particularly the European L&
the Council. Even, however, where the Cor
initiating powers are not exclusive, its pos
be greatly strengthened by other actors 0%
it logistically difficult to develop initiatives
receiving considerable assistance from the Cs

As regards the Commission having ress
are normally associated with public adm:
the most important of these are its access
understanding of, information about the
of EU policies: what is working well%:
reforming?; what would be the conseque
EU as a whole and for parts of it, of i
particular policy or policy amendment? C
Commission, drawing on its many sours
mation, is in a position to make accurate §
on such questions.

~
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r. such judgements by the Commission are
s 10 be generally trusted than are judgements
sational government or a political group in
This brings in another type of power resource
~mission: those that stem from the unique
the EU and the Commission’s special posi-
'+ The Commission’s duty to be neutral and
“san mean that policy proposals stemming
serally are given a more favourable reception
proposals coming from a more sectional or
special interest source. This is not, of course,
.t there are not circumstances in which
son proposals do not run into stiff resist-
even then the Commission’s special position
EU system gives it considerable advantages.
« these advantages are that, unlike national
rations, the Commission is physically present
ally all policy-making forums and at all policy-
« stages (including all Council meetings and EP
iees) and so is well-placed to be able to antici-
reactions of other institutions to proposals it
~d to be able to explain and defend its stances.
Commission’s power resources will be further
.4 and illustrated in the next section on the
hat stems from hs sssion’s responsibilities.
s and the power to
but also to actually =

the Commission
ns: the power to init
oncerned, this po
ther measures are ¢
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European Council
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n about the operats
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many sources of infor
ke accurate judgemer

sponsibilities

of the Commission’s responsibilities and pow-
prescribed in the treaties and in EU legislation.
< are not formally laid down but have developed
practical necessity and the requirements of the
wstem.
ailst recognising that there is some overlap
the categories, the responsibilities of the
mission may be grouped under six broad head-
proposer and developer of policies and legislation;
tive functions; guardian of the legal framework;
«nal representative and negotiator; mediator and
Sliator; and promoter of the general interest.

sposer and developer of
slicies and legislation

icle 17 TEU states that ‘The Commission shall
smote the general interest of the Union and take

appropriate initiatives to that end.” This means,
amongst other things, that the Commission is charged
with the responsibility of proposing measures that
are likely to advance the development of the EU.
Where legislation is envisaged, this power to propose
is exclusive to the Commission ‘except where the
Treaties provide otherwise’ (Article 17, TEU). The
most important areas where the treaties do so pro-
vide otherwise are in respect of certain AFS] matters.
Where proposals do not involve legislation, as in the
CFSP area, the Commission’s proposing and initiating
powers are shared with the member states.

In addition to its formal treaty powers, political
realities arising from the institutional structure of
the EU also dictate that the Commission is centrally
involved in formulating and developing policy. The
most important of these realities is that there is noth-
ing like an EU Head of Government or Council of
Ministers capable of providing the EU with clear and
consistent policy direction, let alone a coherent legis-
lative programme. Senior Commission officials who
have transferred from national civil services are often
greatly surprised by the lack of political direction from
above and the amount of room for policy and legisla-
tive initiation that is available to them. Their duties
are often only broadly defined and there can be con-
siderable potential, especially for more senior officials,
to stimulate development in specific and, if they wish,
new and innovative policy areas.

An indication of the scale of the Commission’s
proposing activities is seen in the fact that in an aver-
age year it issues up to 2,000 proposals for directives,
regulations and decisions, most of which are, admit-
tedly, administrative in nature. It also normally issues
around 250-300 communications and reports, 5-10
Green Papers, and a couple of White Papers.

Although in practice they greatly overlap, it will be
useful here, for analytical purposes, to look separately
at policy initiation and development on the one hand,
and legislative initiation and development on the other.

* * *

Policy initiation and development takes place at several
levels in that it ranges from sweeping ‘macro’ policies
to detailed policies for particular sectors. Whatever the
level, however, the Commission — important though it
is — does not have a totally free hand in what it does.
As is shown at various points elsewhere in this book,
all sorts of other actors — including the European
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Council, the Council, the EP, national governments,
sectional groups, regional and local authorities, and
private firms — also attempt to play a part in the policy
process. They do so by engaging in such activities as
producing policy papers, issuing exhortations and
recommendations, and lobbying. Such activities are
frequently designed to exert direct policy pressure on
the Commission. From its earliest deliberations on a
possible policy initiation, the Commission has to take
note of many of these outside voices if its proposals are
to find broad support and be effective in the sectors to
which they are directed. The Commission must con-
cern itself not only with what it believes to be desirable
but also with what is possible. The policy preferences
of others must be recognised and, where necessary and
appropriate, be accommodated.

Of the many pressures and influences to which
the Commission is subject in the exercise of its policy
initiation functions, the most important are those that
emanate from the European Council and the Council.
When these institutions indicate that they wish to
see certain sorts of proposal laid before them, the
Commission is obliged to respond. However, impor-
tant though the European Council and the Council
are as policy-initiating bodies, the extent to which they
undermine the initiating responsibilities and powers
of the Commission ought not to be exaggerated. For
the institutional structures and compositions of the
European Council and the Council make it difficult
for them to be bold and imaginative. They tend often
to be better at responding than at originating and
proposing, which results in the Commission not only
taking instructions from them but also using them to
legitimise its own policy preferences.

The Commission’s policy-initiating activities cover
both major and cross-sectoral policies and policy
programmes and also specific policy areas. Examples
of the former include: the 2014 Communication... on
Long-Term Financing of the European Economy, which
established the need for and possible ways of raising
new investment in the European economy and the fol-
low-up 2014 Communication From the Commission...
An Investment Plan for Europe, which set out plans for
a new investment fund capable of generating some
€300 billion of ‘new money’. Another example of the
former type of policy-initiating activity is the 2015
Communication... A Digital Single Market Strategy for
Europe, which set out a 16-point strategy for opening-
up digital opportunities for people and businesses

—

by removing regulatory barriers and creating a fulls
functional digital single market. Examples of the l=
ter include: attempting to generate a more integrates
approach to a policy area — as with the 2015 Grees & o
Paper: Building a Capital Markets Union and the 2015 The Commission’s ¢
follow-up Action Plan on Building a Capital Markss 8 etwork
Union; attempting to strengthen existing polic
frameworks — as with three communications that wess
issued between 2010-2014 setting out ideas for tigt
ening and further integrating the many dimensic
of industrial policy; and attempting to promote ide:
discussion and interest as a possible preliminary
getting a new policy area or initiative off the ground
as with the 2005 discussion document A Europe
Institute of Technology? that was issued as part of £
mid-term review of the Lisbon Process.

But whatever their particular focus, most — thos
not all - policy initiatives need to be followed up
legislation if they are to have bite and be effective.
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* * *

If the Commission is well placed with regard to pe
initiation and development, it is even better plas
with regard to legislative initiation and develop
for it alone normally has the power to initiate
draft legislative proposals. The other two main i
tutions involved in the legislative process, the Co
and the EP, can request the Commission to proc
proposals, but they cannot do the initiating or &=
ing themselves. Moreover, after a legislative prog
has been formally tabled the Commission still res
a considerable measure of control, for it is diff
for the Council or the EP to amend it without
Commission’s agreement: the Council can only &
by acting unanimously and the EP can only do
specified circumstances and then only with the &
port of an absolute majority of its component =
bers. That said, where EP-Council deliberations ==
in them reaching an agreement the Commission
to fall in line and to amend its proposals accorc:
As with the preparation of policy proposals.
Commission makes considerable use of os
sources, and is often subject to considerable ¢
pressures, when preparing legislative proposals.
preparation of legislative proposals is thus
accompanied by an extensive sounding and lisse
process, especially at the pre-proposal stage —
is, before the Commission has formally prese
proposal to the Council and the EP. In this procs
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role is played by a vast network of advisory
«= that have been established over the years.

smission’s advisory committee

aittees are of two main types.

committees. These consist of national offi-
erts and specialists of various sorts. Although
=d by national governments, the committee
= are not normally viewed as official govern-
spokesmen in the way that members of Council
s parties are (see Chapter 10), so it is usually

»on Process. for them to conduct their affairs on a reasonably
ular focus, most — th basis. Many of these committees are well-estab-
ed to be followed up meet on a fairly regular basis, and have a more or

«* membership; others are ad hoc — set up, very
Iy, to discuss an early draft of a Commission
sve proposal — and can hardly be even described
mittees in that they may only ever meet once or
. In terms of their interests and concerns, some of
~mittees are wide-ranging, such as the Advisory
itee on Restrictive Practices and Dominant
25 and the Advisory Committee on Community
s for the Elderly, whilst others are more special-
wnd technical, such as the Advisory Committee on
e Pricing Practices in Maritime Transport and the
sittee of Experts on International Road Tariffs.
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sultative committees. These are composed of
~sentatives of sectional interests and are organised
funded by the Commission without reference
national governments. Members are normally
inted by the Commission from nominations
by representative EU-level organisations: either
dlla groups such as BusinessEurope (sic) and
Furopean Trade Union Confederation (ETUC)
more specialised sectoral organisations and liai-
groups such as the European Tour Operators’
sciation (ETOA) and the Partnership for Energy
the Environment (EPEE, which represents
heating, cooling and refrigeration industry in
wpe). The effect of this appointments policy is
the consultative committees are overwhelmingly
sposed of full-time employees of associations and
sups. As would be expected, agriculture is a policy
sor where there are many consultative commit-

tees, with over 20 committees for products covered
by a market regime plus half a dozen or so more
general committees. Most of the agricultural advisory
committees have a membership of around 50, but
there are a few exceptions: amongst the largest are
those dealing with cereals, milk and dairy products,
and sugar, whilst amongst the smallest are the veteri-
nary committee and the committee on hops.

In addition to these two types of committees there
are many hybrids with mixed forms of membership.

Most of the advisory committees are chaired and
serviced by the Commission. A few are serviced by the
Council and technically are Council committees, but
the Commission has observer status on these so the
distinction between the two types of committee is of
little significance in terms of their ability to advise the
Commission.

The extent to which policy sectors are covered by
advisory committees varies. One factor making for
variation is the degree of importance of the policy
within the EU’s policy framework — it is hardly sur-
prising, for example, that there should be many more
agricultural advisory committees than there are edu-
cational advisory committees. Another factor is the
dependence of the Commission in particular policy
areas on outside expertise and technical knowledge. A
third factor is the preferences of DGs — some incline
towards the establishment of committees to provide
them with advice, whilst others prefer to do their lis-
tening in less structured ways.

The influence exercised by advisory committees
varies enormously. In general, the committees of
national experts are better placed than the consulta-
tive committees. There are a number of reasons for
this. First, Commission consultation with the expert
committees is usually compulsory in the procedure for
drafting legislation, whereas it is usually optional with
the consultative committees. Second, the expert com-
mittees can often go beyond offering the Commission
technical advice and alert it to probable governmental
reactions to a proposal, and therefore to possible prob-
lems that may arise at a future decision-making stage
if certain views are not incorporated. Third, expert
committees also have the advantage over consultative
committees of tending to meet more regularly — often
convening as necessary when something important is
in the offing whereas consultative committees tend
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to gather on average no more than two or three times
a year. Usually, consultative committees are at their
most influential when they have high-ranking figures
amongst their membership, when they are given the
opportunity to discuss policy at an early stage of devel-
opment, when the timetable for the enactment of a
proposal is flexible, and when the matter under con-
sideration is not too constrained by existing legislation.

Executive functions

The Commission is closely involved in the manage-
ment, supervision and implementation of EU policies.
Just how involved varies considerably across the policy
spectrum, but as a general rule the Commission’s
executive functions tend to be more concerned with
monitoring and coordinating developments, laying
down the ground rules, carrying out investigations
and giving rulings on significant matters (especially in
the competition policy area and in respect of applica-
tions for derogations from EU law) than they are with
detailed ‘ground level” policy implementation.

Three aspects of the Commission’s executive func-
tions are worth special emphasis.

Rule-making

It is not possible for the treaties or for primary legisla-
tion to cover every possible area and eventuality in
which a rule may be required. In circumstances and
under conditions that are defined by the treaties and/
or EU legislation, the Commission is therefore given
rule-making powers. This puts the Commission in a
similar position to national executives where, because
of the frequent need for quick decisions in that grey
area where policy overlaps with administration, and
because too of the need to relieve the normal legislative
process of over-involvement with highly detailed and
specialised matters, it is desirable to have truncated and
special rule-making arrangements for administrative
and technical law. The Lisbon Treaty formalised this
distinction between ‘political’ and ‘non-political’ legis-
lation, calling the former ‘legislative acts’ and dividing
the latter into ‘delegated acts’ and ‘implementing acts’
(see below on delegated and implementing acts).

The Commission used to issue at least 4,000 adminis-
trative legal acts per year — in the form mainly of regula-
tions and decisions (see Chapter 13 for an examination

of the different types of EU legal instruments). I=
years, however, with the Commission consci
growing expectation that it should issue laws o
they are absolutely necessary, the number has
around 1,500 per year, of which about two 5
‘basic acts” and one-third are ‘amending acts”.
Because they are ‘non-political” acts, most
ssion legislation is confined to the filling-in of &
or to the updating of specifications of various
that follow automatically from primary legs
that is made by the EP and Council, or som
(but not much, post-Lisbon) just the Council
of it concerns Common Agricultural Policy
Box 9.8, which lists just a few of the many Coms
laws that were issued in late June 2016, illust:
sorts of matters covered in Commission legi
But not quite all of the Commission’s rule-m=s
powers are confined to the routine and the s
ward. In some areas opportunities exist to maks
verges on ‘policy’ law. For example, in manags
trade policy the Commission has considerable &
tion in deciding whether to apply preventive me
in order to protect the EU market from dumps
third countries. And in applying the EU’s compe
policy, the Commission has taken advantage of &
generally phrased treaty articles to issue reg
and decisions clarifying and developing the pe
on, for example, restrictive practices.
Because legislation issued in the name &
Commission can have considerable consequens
member states, a complex set of ‘controlling’ ars
ments were developed over the years that were des
to ensure that, when exercising its rule-making
ers, the Commission was not able to be too inds
ent of the Council. The arrangements were bass
committees of member state representatives —
monly called ‘comitology’ committees — that exe
different levels of control over the Commissic
the sixth edition of this book for details).
The comitology system was completely overt
following the Lisbon Treaty, with the above
division of ‘non-political’ legislation into dels
and implementing acts resulting in the folls
arrangements:

Delegated acts are deemed to be of ‘general ap
tion to supplement or amend non-essential eles
of the original law (Article 290 TFEU). This pote 3
for delegated acts to amend original laws (and -
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Official Journal of the European Union, late June 2016,

es of typical Commission legislation

sssion Regulation (EU) 2016/1017 of 23 June 2016 amending Annex XVII to Regulation (EC)
' of the Council concerning the Registration, Evaluation,
isation and Restriction of Chemicals (REACH) as regards inorganic ammonium salts,
uission Delegated Regulation (EU) 2016/957 of 9 March 2016 supplementing Regulation (EU) No
2014 of the European Parliament and of the Council with regard to regulatory technical standards
* appropriate arrangements, systems and procedures as well as notification templates to be used for
ating, detecting and reporting abusive practices or suspicious orders or transactions.
“mission Implementing Regulation (EU) 2016/1056 of 29 June 2016 amending Implementing

ation (EU) No 540/2011 as regards the extension of the approval period of the active substance

mission Implementing Regulation (EU) 2016/1057 of 29 June 2016 establishing the standard import
s for determining the entry price of certain fruit and vegetables.
“mission Implementing Regulation (EU) 2016/1058 of 29 June 2016 closing the tendering proce-
« for the buying-in of skimmed milk powder under public

intervention opened by Implementation

(EU) 2016/1059 of 20 June 2016 excluding from European
ion financing certain expenditure incurred by the Member States under the European Agricultural

an Agricultural Fund for Rural Development (EAFRD),
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stially generate new legal constraints) has resulted
mitology committees being replaced with a post
<ontrol procedure by which, after the adoption by
“ommission of a delegated act, the Council and
“ment have the right to directly intervene and
«= the act. Whilst this may seem like a powerful
w0l mechanism, in practice the Commission gains
wderable latitude, for not only does it no longer
= 10 consult a comitology committee in advance of
“oting a delegated act, but the political mobilisation

® attention to detail required by the Council and

“ament to overturn a delegated act makes it unlikely
# they will do so. Indeed, from the entry into force of

Lisbon Treaty until the end of 2014 the Council and
= Parliament each rejected only one delegated act out
- approximately 200 adopted over that period.

“wplementing acts are used when specifications are
“=quired for the uniform application of the original
w (Article 291 TFEU). Thus, in principle, imple-
menting acts specify what member states need to do in
“rder to implement the original law and do not create

‘general applica-
sential elemengs
). This potential
laws (and thus

new legal obligations. In these cases, aspects of the old
comitology system remain in place, but the number of
procedures used has been reduced to two: the advisory
procedure (in which the Commission is only obliged
to take a committee’s opinion into account) and the
examination procedure (which allows a simple major-
ity of member state representatives on a committee to
reject a proposed implementing act and also allows
the Council or Parliament to pass non-binding reso-

lutions if either feels the Commission is consistently
exceeding its rule-making powers). Clearly this pro-

cedure is potentially restricting on the Commission,

but in practice it is not unduly so as committees tend

to operate on a mainly consensual basis, Indeed, with
implementing legislation not usually being put to the
vote if the Commission judges it will not be approved,
there are very few Commission defeats,

* * *

The arrangements for dealing with ‘non-political’
legislation can be seen as a means by which the gov-
ernments of the member states and the EP seek to
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ensure the Commission does not become too inde-
pendent of them. In conceptual terms, the controls
on the Commission’s ability to make administrative
legislation are one of a number of mechanisms and
devices found throughout the EU system used by the
EU’s principals — mainly the national governments,
but increasingly also the EP — to maintain control
over their agents, especially the Commission. But the
importance of the formal controls should not be exag-
gerated. For the fact is that the Council and the EP are
protective of their powers and would move quickly
against the Commission if it was thought it was abus-
ing its powers. Moreover, the Council and EP know
that that it is just not in the Commission’s long-term
interests to try and force unwelcome or unpopular
measures on them. The Commission wants and needs
the cooperation of the Council and EP.

Management of EU finances

On the revenue side of the budget, EU income is subject
to tight constraints (see Chapter 23 for an explanation
of budgetary revenue). In overseeing the collection of
this income the Commission has two main duties: to
see that the correct rates are applied within certain cat-
egories of revenue, and to ensure that the proper pay-
ments are made to the EU by those national authorities
that act as the EU’s collecting agents.

On the expenditure side, the administrative
arrangements vary according to the type of expendi-
ture concerned. The Commission must, however,
always operate within the approved annual budget
(the EU is not legally permitted to run a budget defi-
cit) and on the basis of the guidelines for expenditure
headings that are laid down in multi-annual planning
instruments, known as multi-annual financial frame-
works (MFFs), on which all EU annual budgets are
based. Of the various ways in which the EU spends its
money two are especially important in that together
they account for over 75 per cent of total budgetary
expenditure,

First, there is spending on agriculture and rural
affairs, which accounts for over 40 per cent of the
annual budget and is used for agricultural support
and rural development purposes. This spending draws
on two funds: the European Agricultural Guarantee
Fund (EAGF) and the European Agricultural Fund for
Rural Development (EAFRD). General management
decisions on the use of funds for agriculture — most of

which is directed to direct income support for farm- what should
ers — are taken by the Commission, usually via cl and EP re
appropriate committee made up of representatives ¢

national governments. The day-to-day application « Bas meant th
agricultural policy and management decisions occ th of both
at national levels through appropriate agencies.

Second, there is cohesion policy spending, whic managem
accounts for over 35 per cent of total EU expends under
ture. The EU’s cohesion policy is aimed at reducs on of EU sp
economic and social disparities in the Union, it mostly »
both national and regional levels. There are ths and subnat

main funds: the European Regional Developme
Fund (ERDF), the European Social Fund (ESE
and the Cohesion Fund (see Chapter 20 for detail
Programming, partnership, co-financing, and ev:
ation are key principles of cohesion policy.
practical effect of this in management terms is ¢
cohesion policy is based on a tiered system in wha
the roles and responsibilities of actors, including
Commission, vary at different levels. The key
tures of the system are: overall strategic decisions
taken by the Council, on the basis of Commisss
proposals; broad programming decisions for mem
states and regions are developed jointly between
Commission and member states (with it being lef
member states as to who participates on their s
but with regional and local authority involvem
expected); implementation decisions are monite
by the Commission but are undertaken thre
appropriate member state institutional arrangeme
involving national, regional and local authorities,
also social partners and representatives of civil soca

* * *

Movingbeyond the specificaspects ofthe Commissi

financial management functions to look at the o gement of th
picture, it is clear that the Commission’s abili : (EFSI),
manage EU finances effectively is greatly weakene Llaude Junc

the fact that the Council and the EP (especially the gion Presider
mer) control the upper limits of the revenue base umn 201:
take framework spending decisions. In the past, on EU fund
sometimes caused considerable difficulties becau meen 2015-18
meant that if it became obvious during the cour 'such key are
financial year that expenditure was exceeding inc Ement, and s

the Commission could not step in at an early stage
take appropriate action by, for example, increasing
value added tax (VAT) ceiling on revenue or
ing agricultural price guarantees. All the Commi:
could do, and regularly did, was to make out 2

=T non-bug
2es include



The Commission | 153

ome support
nission, usm

up of represe

should be done. This dependence on the
and EP remains, but the general situation is
2ht as it was, because the use of MFFs since

y-to-day app meant there have been clearer controls on
ement decisic 5 of both income and expenditure. Another,
opriate agenciss. erent, factor in weakening the Commission’s
olicy spending, - management capability is that it does not
t of total EU & v undertake much of the front-line imple-
y is aimed at med 1 of EU spending programmes and schemes.
lies in the } % mostly works through external — mainly
evels. There are @ and subnational — agencies which, acting on
legional Deve execute over 80 per cent of the EU budget.

1 Social Fund sponse to criticisms (not least by the Court
hapter 20 for de ors) of the misuse of funds, since the early
-financing, and & n ongoing programme of financial manage-
cohesion policy. =forms has been underway. Amongst the many

agement terms s
iered system in
f actors, includs

 levels. The key T

= to procedures and practices that have been
ced are: the adoption of activity-based manage-
d budgeting, to provide for improved financial
z and the better alignment of political priori-
strategic decisio 2 the allocation of resources; the enhancement
basis of Comms suntability procedures within the Commission;
decisions for me per separation between the approval and the
d jointly between = of expenditure functions; and less contracting
s (with it being lef implementing functions to private sector agen-
cipates on their “such contracting out had become increasingly
uthority involver on in the 1990s, largely as part of an attempt to
1sions are monitos ith Commission under-staffing).

undertaken thre
utional arrangeme
local authorities,
tatives of civil socie

* * *

leaving the Commission’s responsibilities for
cial management, it should also be noted that
ommission has responsibilities for coordinating
‘managing finances that are not drawn exclusively
EU budgetary sources. For example, it assists in
management of the European Fund for Strategic
sestments (EFSI), a fund that was launched
tean-Claude Juncker when he was appointed
smission President and which became opera-
2l in autumn 2015. The EFSI, which draws only
festly on EU funds, seeks to mobilise €315 bil-
between 2015-18 to generate additional invest-
pent in such key areas as infrastructure, research
¢ investment, and small and medium-sized busi-
sses. Other non-budgetary financial management
sponsibilities include environmental programmes,
sentific and technological research programmes,
2 educational programmes in which the member
~wates are joined by non-member states.
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Supervision of ‘front-line’ policy
implementation

The Commission’s role with regard to the implemen-
tation of EU policies is primarily that of supervisor
and overseer. It does undertake some direct policy
implementation, most notably in connection with
competition policy — which is considered below in
the section on the guardian of the legal framework
and in Chapter 20. However, the bulk of the practical/
routine/day-by-day/frontline implementation of EU
policies is not undertaken by the Commission itself
but is delegated to appropriate agencies within the
member states. Examples of such national agencies
are: customs and excise authorities, which deal with
most matters pertaining to movements of goods and
services across the EU’s external and internal borders;
ministries of employment, which check working con-
ditions - including health and safety standards in the
workplace; and ministries of agriculture and agricul-
tural intervention boards, which are responsible for
controlling the volume of agricultural produce on
domestic markets and which deal directly with farm-
ers and traders about payments and charges.

To ensure that policies are applied in a reasonably
uniform manner throughout the member states the
Commission attempts to supervise, or at least hold a
watching brief on, the national agencies and the way
they perform their EU duties. It is a task that carries
with it many difficulties, four of which are especially
important.

First, in most policy areas the Commission is not
sufficiently resourced for the job. There just are not
enough officials in the DGs, and not enough money
to contract the required help from outside agen-
cies, to see that the likes of the agriculture, fishing
and regional policies are properly implemented. The
Commission is therefore heavily dependent on the
good faith and willing cooperation of the member
states. However, even in those policy spheres where
it is in almost constant communication with national
officials, the Commission cannot be aware of every-
thing that is going on, and with respect to those areas
where contacts and flows of communication between
Brussels and national agencies are irregular and not
well ordered it is almost impossible for Commission
officials to have an accurate idea as to what is hap-
pening ‘at the front’. Even if the Commission comes
to suspect that something is amiss with an aspect of
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policy implementation, lack of resources can mean
that it is not possible for the matter to be fully investi-
gated. In respect of fraud, for example, there are only
around 400 officials, of whom about half are inves-
tigators, in the European Anti-Fraud Office (OLAF),
which is part of the Commission but which has opera-
tional independence to conduct investigations.

The second difficulty is that even when they are
willing to cooperate fully, national agencies are not
always as capable of implementing policies as the
Commission would wish. One reason for this is that
some EU policies are, by their very nature, very dif-
ficult to administer. The Common Fisheries Policy is
one such policy, with its numerous rules on fishing
zones, days at sea, total allowable catches, and conser-
vation requiring surveillance measures such as obliga-
tory and properly kept logbooks, port inspections and
aerial patrols. Another reason why national agencies
are not always capable of effective policy implementa-
tion is that national officials are often poorly trained
and/or are overburdened by the complexities of EU
rules. The jumble of rules that officials have to apply is
illustrated by the import levy on biscuits, which varies
according to cereal, milk, fat and sugar content, whilst
the export refund varies also according to egg content.
Another example of rule complexity is seen in respect
of the export of beef, which is subject to numerous
separate regulations, which themselves are subject to
an array of permanent and temporary amendments.

The third difficulty is that agencies in the mem-
ber states do not always wish to see EU law applied.
Competition policy, for example, is rich in such
examples, but sometimes there is little action the
Commission can take against a deliberately recal-
citrant state given the range of policy instruments
available to governments that wish to assist domestic
industries and the secretiveness with which these can
often be arranged.

The fourth and final difficulty is that EU law
can be genuinely open to different interpretations.
Sometimes indeed it is deliberately flexible so as to
allow for adjustments to national circumstances.

The guardian of the legal
framework

In association with the EU’s courts, the Commission
is charged with ensuring that the treaties and EU

legislation are respected. This role links closely
the Commission’s executive functions, especi
its supervisory and implementing responsibilits
Indeed, the lack of a full EU-wide policy-impleme
ing framework means that its legal watchdog =
serves, to some extent, as a substitute for the de
day-to-day application of policies that at national k¢
involves such routine activities as inspecting prems
checking employee lists, and auditing returns. It &
role that is extremely difficult to exercise: transe
sors of EU law do not normally wish to advertise ¢
illegal actions, and they are often protected by, or
even be, national authorities.
The Commission may become aware of pe
ble illegalities in one of a number of ways. In
case of non-transposition or incorrect transg
tion of a directive into national law this is obvs
enough, since directives normally specify a time.
which the Commission must be supplied with
details of national transposition measures. A
ond way is through self-notification. For exas
states are obliged to notify the Commission a
all national draft regulations and standards conce
ing technical specifications so that the Co
may satisfy itself that they will not cause bz
to trade. Similarly, state aid must be referred
the Commission for its inspection. Self-notificats
also come forward in respect of restrictive bus:
practices because although parties are not obi
to notify the Commission of such practices,
frequently do so, either because they wish for
cation on whether or not a practice is in legal v
tion or because they wish to seek an exemption
notification is not made within a specified time
exemption is not permissible). A third way in
illegalities may come to the Commission’s attes
is from the many representations that are made
individuals, organisations, firms and member s
who believe that their interests are being dams
by the alleged illegal actions of another party.
example, Germany has frequently complained
the amount of subsidies that many national go
ments give to their steel industries. And a fourth
is through the Commission’s own efforts. Such eft
may take one of several forms: investigations by om
its small monitoring/investigatory/fraud teams; &
ful analysis of the information that is supplied by
side agencies; or simply a Commission official re:
a newspaper report that suggests a government
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Although there are differences between member
ates in their enthusiasm for aspects of EU law, most
wish to avoid open confrontation with EU institu-
“ons. If states do not wish to submit to an EU law it
== therefore more customary for them to drag their
“eet rather than be openly obstructive. Delay can,

however, be a form of obstruction, in that states know
it could be years before the Commission, and even
more the CJEU, brings them to heel. Environmental
legislation illustrates this, with most states not having
fully incorporated and/or implemented only parts of
long-standing EU legislation — on matters such as air
pollution, bathing water, and drinking water.

With regard to what action the Commission can
take if it discovers breaches or prospective breaches
of EU law, that depends very much on the circum-
stances. Four different sorts of circumstances are set
out in Box 9.9.

* * *

As with most of its other activities, the Commission’s
ability to exercise its legal guardianship function is
blunted by a number of constraints and restrictions.
Three are especially important:

* The problem of limited resources means that
choices have to be made about which cases are
worth pursuing, and with how much vigour. For
example, only around 100 officials undertake the
detailed and highly complex work that is necessary
to give effect to the Merger Regulation.

* Relevant and sufficiently detailed information can
be difficult to obtain — either because it is delib-
erately hidden from prying Commission officials
or because, as is the case with many aspects of
market conditions, reliable figures are just not
available. An example of an EU law that is difficult
to apply because of lack of information is the 1979
Council Directive on the Conservation of Wild
Birds (79/409/EEC), which was amended in 2009
to become an EP and Council Directive (2009/147
EC). Amongst other things, the Directive provides
protection for most species of migrant birds and
forbids killing for trade and by indiscriminate
methods. Because the shooting of birds is popular
in some countries, several governments were slow
to transpose the Directive into national law and
have been reluctant to do much about applying
the law since it has been transposed. On the first of
the implementing problems — transposition — the
Commission can acquire the information it needs
since states are obliged to inform it of the measures
they have taken. On the second of the implementa-
tion problems, however — application of the law
by national authorities against transgressors — the
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BOX 9.9
What can the Commission do about breaches of EU legislation?

o Non-compliance by a member state. Until the entry into force of the Maastricht Treaty in 1993, the
Commission was not empowered to impose sanctions against member states that were in breach of
their legal obligations. Respect for Commission decisions was dependent on the goodwill and politi-
cal judgement of the states themselves, backed up by the ability of the Commission to make a refers
to the Court of Justice — though the Court too could not impose sanctions. However, the Maast ich
Treaty gave the Commission power, when a member state refuses to comply with a judgement of £
Court, to bring the state back before the Court and in so doing to specify a financial penalty that s&
be imposed. The size of the penalty must reflect the seriousness of the legal infringement, the dur
of the infringement, and the state’s ability to pay (using GDP as an indicator). The Court takes the
decision. The first state to be fined by the Court was Greece, which in 2000 was held to have failec
fulfil its obligations on waste directives and was ordered to pay €20,000 per day until it complied
the Court’s judgement. On a much bigger scale, in May 2002 the Commission asked the Court to.
France €242,650 per day for being in breach of EU insurance laws.

e Firms breaching EU law on restrictive practices and abuse of dominant market positions. Treaty provis
legislation, and Court judgements have established a considerable volume of EU law in the sphere ¢

restrictive practices and abuse of dominant market positions. If at all possible, the Commission
resorting to law and taking formal action against firms. This is partly because of the ill-feeling th:
generated by open confrontation and partly because the use of law and formal action involves cu
some and protracted procedures to establish a case. Offending parties are therefore encouraged 1o !
into line or to reach an agreement with the Commission during the extensive informal processes —
can last several years — that always precede formal proceedings. If, however, informal processes fa&
and required actions can result. Such was the case in May 2009 when the Commission imposed
of €1.03 billion on the US computer chipmaker Intel for ‘illegal anti-competitive practices’. Inte
the Commission concluded after a long investigation, given rebates to major computer manufac
provided they bought the computers’ central processing units (the computers’ ‘brains’) from Ints
arrangement, in the view of the Commission, left the computer manufacturers with no choice be
buy from Intel and, in consequence, reduced consumers’ choice and also discouraged inno ation
words of the Competition Commissioner, Neelie Kroes ‘Intel has harmed millions of Europear
ers by deliberately acting to keep competitors out of the market for computer chips for many y&
serious and sustained violation of the EU’s antitrust rules cannot be tolerated’ (EUobserver, 13 1 £
In July 2009 Intel launched an appeal against the decision at the EU’s General Court, claiming :
fine violated its human rights and also arguing that such fines should only be issued as a result &
investigations and not from administrative proceedings. In June 2014, the fine was upheld in

above-cited Com
e: in addition to
mng information on
'_ion’s sensitive |
it in check in th
slarity and politica
sted for some gon
B and Maltese, if a
susands who break |

not normally wish to upset or polits
rass the governments of member stznes
all avoidable. The Commission does
have to work closely and continuosss
national governments both on an inds
in the Council — on a collective basss

Commission has been much less able to make
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wed
ition? a record fine of €3 billion was imposed on truck makers — Volvo/Renault, Daimler, Iveco,
“er a five-year investigation revealed a 14-year-old cartel to fix prices and pass on the costs
we with stricter emission rules. Significantly, one of the truck makers — MAN — was not fined
& company that revealed the existence of the cartel.

reaty in 19
t were in k

zoodwill ar #ing EU rules on state aid. The TEEU provides the Commission with the power to take action
on to make a : it is deemed to be unacceptable state subsidisation of business and industry. This power

s the Mz % form of requiring that the state aid in question be repaid, as was the case in October 2015
la} ldgement ¢

#nd Starbucks were each required to pay back between €20 million and €30 million to the

wrg and Netherlands tax authorities for receiving tax breaks that amounted to state aid which
= an unfair advantage over competitors,
was arguably the most dramatic decision in the whole history of EU competition policy, in
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_"“ th.e f‘_Phel'C 7 breaches of EU rules on company mergers. Under the EU Merger Regulation (Council
OMmMIssion avoid “2tion 4064/89, as amended by Council Regulation 139/2004), the Commission is assigned
'm'f“lﬂ'% that ca :rable powers to oversee and vet proposed concentrations between companies that are deemed
8 Involves cumbe < an EU-wide dimension. Information regarding proposed mergers and takeovers above certain
Ticouraged to fall s has to be notified to the Commission. On receipt of the information the Commission must
1al processes — ‘
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by the above-cited Conservation of Wild Birds
Directive: in addition to the practical problem of
acquiring information on the killing of birds, the
Commission’s sensitive political antennae serve
to hold it in check in that it is well aware of the
unpopularity and political difficulties that would
be created for some governments, such as the
Spanish and Maltese, if action were taken against
the thousands who break this law. Another exam-

ple of the inhibiting role of political pressures is
the cautious line that the Commission has often
adopted towards multinational corporations that
appear to be in breach of EU competition law: to
take action against multinationals is to risk gener-
ating political opposition from the member states
in which the companies are based, and also risks
being self-defeating in that it may cause companies
to transfer their activities outside the EU.
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External representative and
negotiator

The Commission’s roles in respect of the EU’s external
relations are considered in some detail in Chapter 22,
so attention here will be limited simply to identifying
the roles. There are, essentially, six.

First, the Commission is centrally involved in deter-
mining and conducting the EU’s external trade relations.
On the basis of Article 207 TFEU, and with its actions
always subject to Council approval, the Commission
represents and acts on behalf of the EU both in formal
negotiations, such as those that are conducted under
the auspices of the World Trade Organization (WTO),
and in the more informal and exploratory exchanges
that are common between, for example, the EU and
Japan over access to each other’s markets.

Second, the Commission has important negotiat-
ing and management responsibilities in respect of the
various special external agreements that the EU has
with many countries and groups of countries. These
agreements take many forms but the more advanced
include not only privileged trading conditions but also
financial aid and political dialogue.

Third, under Article 220 TEFEU, the High
Representative of the Union for Foreign Affairs and
Security Policy and the Commission (which is rather
confusing as the High Representative is a member
of the Commission) represent the EU at, and par-
ticipate in the work of, a number of important inter-
national organisations. Four of these are specifically
mentioned in Article 220: the United Nations (UN)
and its specialised agencies, the Council of Europe,
the Organisation for Security and Cooperation in
Europe (OSCE), and the Organisation for Economic
Co-operation and Development (OECD).

Fourth, the Commission, working closely with the
European External Action Service (EEAS — see Chapter
22), has responsibilities for acting as a key point of
contact between the EU and non-member states. Over

150 countries have diplomatic missions accredited to
the EU, whilst the EU has over 140 delegations and
offices abroad. The Commission is expected to help in
keeping the diplomatic missions informed about EU
affairs, either through the circulation of documents
or by making its officials available for information
briefings and lobbying. As for the EU’s own delega-
tions and missions, they are heavily staffed by offi-
cials originally drawn from the Commission and the

Council Secretariat (often on a fixed-term basis.
seconded officials from national diplomatic s
Fifth, as was shown in Chapter 5, the Coms=
is entrusted with important responsibilities
regard to applications for EU membership.
receipt of an application the Council norm
the Commission to carry out a detailed inves
of the implications and to submit an opinion.
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ing within Council-approved guidelines, acts
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— in practice to the European Council — as to
an applicant should be accepted for members
whole process — from the lodging of an applic
accession — can take years.
Finally, whilst the essentially intergove
tal nature of the CFSP and CSDP mean
Commission’s role in respect of foreign and
policies is essentially supportive and secondars
of the Council and is not in any way COmx
the role it undertakes with regard to external
still has a significant part to play. It does so in
ticular respects. First, under the post-Lisbon ¥
High Representative is based in the Commissics
as in the Council. Second, the effectiveness
CESP policies are highly dependent on the use
instruments — concerned often with trade and
ment aid — that are managed by the Commiss

Mediator and conciliator

Much of EU decision-making, not least in the €
is based on searches for agreements betwees &
ing interests. The Commission is very much =
trying to bring about these agreements, andag
of its time is taken up looking for common g
amounts to more than the lowest common &=

tor. This mediating and conciliating role ¢ ‘
Commission to be sometimes guarded and
with its proposals. Radical initiatives, perhag
ing what it really believes needs to be done.
certain to meet with fierce opposition. More
proposals on the other hand, perhaps taking
of adjustments and extensions to existing poil
preferably presented in a technocratic rathes
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the benefits to be gained from the next deal, it should
keep at least one eye on the horizon. As many have
described it, the Commission should be the ‘con-
science’ of the Union.

In looking to the general interest, the expectation
is that the Commission should avoid partisanship
and should seek to promote the good functioning
and cohesion of the Union as a whole. This is seen to
require acting in ways that strike a balance, and if nec-
essary reconciles differences, between different actors
and interests: for example, between the net contribu-
tors to and the net beneficiaries of the EU budget.

Worthy, however, though it may be in theory, this
neutral role is difficult to operationalise. One reason
why it is so is that it is highly questionable whether
such a thing as the ‘general interest’ exists: there are
few initiatives that do not threaten the interests of at
least one member state — were this not to be the case
there would not be so many disagreements within the
European Council and the Council.

In practice, therefore, the Commission tends not
to be so detached, so far-seeing or so enthusiastic in
pressing the Union esprit as some would like. This is
not to say that it does not attempt to map out the
future or attempt to press for developments that it
believes will be generally beneficial. On the contrary,
it is precisely because the Commission does seek to act
and mobilise in the general interest that the smaller
EU states tend to see it as something of a protector
and hence are normally supportive of the Commission
being given greater powers. Nor is it to deny that the
Commission is sometimes ambitious in its approach
and long-term in its perspective. But the fact is that
the Commission operates in the real EU world, and
often that necessitates looking to the short rather than
to the long term, and to what is possible rather than
what is ideally desirable.

The Varying (and Declining?)
Influence of the Commission
in the EU System

Previous sections of this chapter have shown that
the Commission has access to a wide range of power
resources and draws on these to exercise a very con-
siderable influence in the EU system. Box 9.10 outlines
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key factors favourable to the exercise of Commission
influence, with particular reference to its ability to
provide leadership for the EU.

But whether the influence is quite as strong today as
it was in the mid-to-late 1980s and early 1990s — when
Jacques Delors was Commission President and new
policy programmes were rapidly coming on-stream —
is a matter of some academic debate. Certainly there
are many commentators who suggest there has been
a marked decline in the influence of the Commission
since the days when it was leading the march to com-
plete the internal market and was championing such
initiatives as EMU and the social dimension. According
to this view, there has been a particular diminution in
the Commission’s initiating role and a corresponding
weakening of its ability to offer real vision and leader-
ship. The Commission has become, it is claimed, too
reactive in exercising its responsibilities: reactive to the
pressures of the many interests to which it is subject;
reactive to the immediacy of events; and above all
reactive to the increasing number of ‘instructions’ it
receives from the European Council and the Council
(see, for example: Bickerton et al., 2015a and b)

=

Circumstances favourable to the
exercise of Commission leadership

e When it has strong and clear powers (for exam-
ple, its competition policy powers are very
strong but its defence policy powers are weak).

explanation for why it has happened lies in a n
factors, which are set out in Box 9.11. Most of the
tors have been inescapable, such as the growing =
of the European Council and EP and the fact thaed
is less room for major new policy initiatives as &5
policy
a few factors have been at least partly avoidable.
notably the damage done to the Commission’s s
prestige by the 1999 forced resignation of the Cofis
the poor performances in office of a few Commiss

Ungquestionably, there is something in this v

portfolio has become ever more CTOWSSE

e When QMYV applies in the Council (because
fhe Commission s then less sUBRA© membet
state control).

e When control mechanisms are weak.

e When there is uncertainty of information
amongst the member states (because they are
more likely to be susceptible to Commission
leadership).

e When there is an absence of strong conflicts in
the Council and the EP (because there is less
likelihood of a body of opinion being resistant
to Commission proposals).

e When there is the possibility of exploiting
differences between member states.

BOX 9.11

Factors explaining a relative dec
in the influence of the Commis:

e The policy ‘pioneering’ days are largely ow
e The increasing influence of the European
Council.
e The increasing influence of the European
Parliament.
e Loss of status: the 1999 crisis, internal Col
divisions, poor performances in office of 2.
Commissioners.
e The Commission has suffered some ‘defe:
and failures in recent years. For example:
exercised little influence in recent IGCs; i
unsuccessful in 2005 in preventing a loosen
of the Stability and Growth Pact; the ecor C
liberalisation programme has not advance
far or as rapidly as the Commission has
o The growing importance of the use of ‘new
modes of governance’ (NMG) — which are b
on flexible and non-legislative policy instru-
ments, notably via the open method of
tion (OMC) — has weakened the Comn
influence. This is because the Comnr
not have exclusive initiating rights or stre
implementing powers in the increasing
of policy areas where NMG is used.
e Like national administrations, the Comir
has been affected and infected by prevai
notions of rolling back the responsibilitie
public sector organisations and of conces
on making them more efficient in what
not more powerful in what they could d
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omething in tha =went to which there has been a decline in
ppened liesim ¢ the Commission should not be exagger-
ox 9.11. Mosz wov it has had to trim more than it would
I.K'.h as ﬂr ErC T

“as suffered its share of political defeats —

“:TP and the face s wish for stronger treaty-based powers.
olicy initiatives = commands extensive power resources, it
€ver more @ Zuties to undertake, and in some respects
ast partly avos Save actually increased as it has adapted
e Commission’s s ever-changing nature of, and demands
ignation of the £ As has been shown, the Commission
e of a few Com

wither by itself or in association with other
sumber of crucially important functions.
it has been at the heart of pressing the case
cutting forward specific proposals in rela-
any of the major issues that have been at
of the EU agenda in recent years, including:
sating and further extending the internal mar-
“nding the eurozone system; promoting the
120 strategy for increased economic growth
‘ovment; and creating a comprehensive and
EU-wide migration policy.

luding Remarks

smmission is in many ways the most distinc-
the EU’s institutions, combing as it does both
= and administrative features and responsi-
e Partly because of its distinctiveness, it has been
of extensive debate amongst both academics
itioners.

the fore in the academic debate have been dif-
views on the extent to which the powers exer-
by the Commission are exercised at the behest
on the direction of other EU actors — notably the
sean Council and the Council - or are exercised
o at least quasi-independent manner. Box 9.12
marises the ‘polar’ views taken by contributors to
debate.

“Amongst practitioners, debate has tended to be
~wsed mainly on the extent to which an institution
is unelected should be exercising significant pow-
For those who are of the view that the independ-
-« of member states must be safeguarded as far as
ssible, the powers of the Commission need to be

The academic debate on the
influence of the Commission

There is an extensive academic debate regard-
ing the extent to which the Commission exercises
leadership and undertakes its various roles in an
independent manner. Broadly speaking, there are
two ‘polar’ views, with variations stretched out in
between.

e The ‘intergovernmentalist’ view sees the
Commission as essentially being an ‘agent), oper-
ating on the basis of guidelines and instructions
given to it by its ‘principals’ — with the govern-
ments of the member states operating collec-
tively in the European Council and the Council
being the most important principals.

e The ‘supranationalist’ view sees the Commission
as not being so controlled by its ‘principals’.
Rather, the ‘agent’ is able to escape control
in important respects, as a focus on decision-
making processes rather than just on decision-
taking demonstrates.

restricted and the exercise of what powers it has need
to be firmly controlled. But, for those who are more
integrationist in spirit, a strong and not over-shackled
Commission is vital if the EU is to have policies that
are sufficiently creative and ambitious to tackle the
many policy problems the EU faces.

But whatever position is taken in these and related
debates, it is indisputable that the Commission is
a core institutional presence in the EU. There are
few EU activities in which it is not involved in some
significant way. However, the increasingly frequent
appearance on the EU agenda of politically sensitive
matters, coupled with the desire of national politicians
not to cede too much power to others if they can avoid
it, has resulted in member states being reluctant to
grant too much further autonomy to the Commission.
But, nonetheless, the Commission remains central
and vital to the whole EU system.



