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For example, imagine this response to a customer throwing a fit: “This attack
is no? constructive. (Strong eve contact, assertive tone.) We’ve spent three hours
working the issues and trying to arrive at a fair and reasonable solution. Now I sug-

gest that we go back to the question of payment terms and see if we can finalizs
ﬂ'lDtS&" 3 3

Of course, there is substantial risk in using any of these techniques. If you with.
draw, you may not get a second chance. If you listen silently or react ineffectively,
you may alienate the customer further, These are techniques to resort to only when the
discussion is in danger of going off the deep end, but at such moments they have saved
many a negotiation that looked hopeless. '

The essence of negotiating effectively with aggressive customers is to sidestep
their attacks and convince them that a common effort at problem solving will be more
profitable and productive. Your toughest customers will stop throwing punches if they
never connect. Your most difficult buyer will brighten if you can make the process in-
teresting and rewarding. The old toe-to-toe scuffle had its points, no doubt. Trading
blow for blow was a fine test of stamina and guts. But it was no test at all of imagina-
tion. In dealing with tough customers, creativity is a better way of doing business.

AUTHOR’S NOTE

.I wish to acknowledge the ideas of Ann Carol Brown, David Berlew, John
Carlisle, Greg Crawford, Richard Pascale, Mike Pedler, Neil Rackham, and my col-
leagues at the Forum Corporation.
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SECTION THIRTEEN
Managing Difficult Negotiation Situations:
Third-Party Approaches

In the earlier sections of this book we focused on the fundamentals of the negotiation
process: planning and setting objectives, understanding the fundamental strategic ap-
proaches to negotiation, and procedures for developing tactics. We also explored the
underlying components and processes of negotiation that lead to particular outcomes—
persuasion processes, the use of power, the personality of the negotiator, and so on.
These all help in assessing the fypes of negotiation situations we face, what resources
we have to draw upon, how to set objectives and establish strategies—all things we do
to prepare for negotiations.

At the center of any negotiation is conflict. The parties do not agree, and the ne-
gotiation that oceurs is an effort to resolve that conflict. Even in integrative negotiat-
ing, while conflict may be transformed into a more muted and malleakle form, it is
still there. All parties want to affect and influence the final outcome—and some may
want to contribute more than their fair share. Both parties want to benefit—but can
they benefit equally? Tensions become heightened, positions become polarized, par-
ties become deeply committed to their own points of view and no longer trust the other
negotiators. If the parties do not recognize these dynamics while they are occurring,
conflicts can grow and threaten to destroy the negotiated agreement they are seeking
or even doom the negotiation process itself. ’

In this section, we examine methods of dealing with conflict when negotiators
cannot manage it alone. Two of the articles examine the important process of media-
tion, the use of a neutral third party to facilitate the dispute resolution process. Media-
tion is particularly suited to this because it leaves the determination of the outcome fo
the disputants. In this sense, the mediator’s role is limited to that of facilitater or
“process mechanic” (thereby doing as little damage as possible to the ability of the ne-
gotiators to control their own outcomes). This is often a critical step to ensure that ne-
gotiators are committed to implementing the outcomes. The third article in this section
goes a step further, looking at conflict from a managerial perspective, examining the
managerial decision to intervene in conflicts as a third party and to the subsequent
choices open to the intervenor.

In “The Role of the Mediator,” Thomas Colosi describes the strategy and tactics
that mediators vse to help bring parties to agreement. Colosi suggests that mediators
must follow several key steps in order to bring negotiatinz parties together. Basic to this
process is the idea of trust: first, trust of the mediator; second, trust of the mediation

419




> B

N a———

420  Section Thirteen Managing Difficult Negotiation Siwations: Third-Party Approaches

process; and, finally, trust by the negotiators for each other. Colosi gives several exam-
ples of the ways effective mediators work to execute this process, and discusses how
negotiation and mediation can each be an effective solution to problems traditionally
_resolved in court. Such litigation often involves prohibitive expenditures of time,
money, and other resources, while resulting in a fatally damaged relationship between
parties when a strong, healthy relationship would be in the best interests of both parties.

The second article in this section, * “What Do We Need a Mediator For?": Media-
tion's ‘Value-Added’ for Negotiators,” by Robert Baruch Bush, is a thorough, thought-
ful answer to the question posed in its title. While focusing on the use of mediation in
legal cases where attorneys represent clients, the answer that Bush constructs is a clear
affirmation of the value of mediation in a broad range of situations. Asserting that me-
diation can be construed usefully as a form of “assisted negotiation,” the author builds
a solid case for mediation, first by identifying what negotiators typically want from a
third-party process and second by specifying what mediation can provide to help ne-
gotiators achieve these aims. The first of Bush’s two answers regarding the value of
mediation is that it “can help cure inherent problems in the negotiation process by im-
proving the quality of communication, information, and hence party decision making.”
His second assertion is that mediation not only can lead to improved negotiation out-
comes but also “simultaneously increases the ‘process control’ that leads parties to
prefer negotiation in the first place.”

The last article in this section addresses the choices and options faced by man-
agers when they are called upon to intervene in disputes between others in the work-
place. A. R. Elangovan's “The Manager as the Third Party: Deciding How to Inter-
vene in Employee Disputes,” builds on work by others to develop a decision model to
assist managers in making better intervention choices. This article represents the im-
portant idea that efforts at “assisted negotiation” are not limited professional or spe-
cialized interventions by mediators or other neutral facilitators, but are the daily fare
of managers who are responsible for accomplishing organizational goals in an effi-
cient, timely manner and who also want to engender disputant commitment to the set-
tlement. Concentrating on the question of managerial control, Elangovan suggests thal
the intervening manager can choose to control (to a greater or lesser degree) the means
of dispute resolution (the process), and/or the ends (the outcome). The ultimate choice
is suggested by working through a specific application problem to a decision tree.
While disputes and choices are often messy and not easily captured by decision trees,
the process put forth in this article serves the critical purpose of reducing ambiguity
and uncertainty, enabling intervenors to make these important decisions with much

greater comfort and assurance.

READING 13-1

The Role of the Mediator

Thomas Colosi

Because the essence of negotiations is to provide an opportunity for parties or dist
putants to exchange promises and thus resolve their differences, some measure of trust
between the parties is critical. While some students of negotiation contend that trust is
irrelevant to negotiations, it is hard to see how a serious exchange of promises can
occur without trust, Each side must have some confidence that the other will keep its
word once a promise is given (whether the promises involve benefits or threats), Trust
need not be blind, of course. It may be supported by information that is uncovered and
processed in the course of negotiation; it may rest on relationships that have strength-
ened in the course of negotiation; ultimately it may emerge even from the shared expe-
rience of coming to understand the negotiation process. |

Parties can reach an impasse in negotiations, where no further discussion is possi-
ble because either their trust has run out or there was too little trust in the first place. In-
deed, in the absence of trust, negotiations might never even begin. Parties with no trust
between them can be said to be in a trust vacuum. This underlies their fears of each
other. Moreaver, it interferes with the very communication that might dispel such fears,
Without open lines of productive communication, very little education can take place.

The necessary trust between the parties may be developed in three steps. First, a
mediator must work to win the trust of the parties. Next, the mediator educates the par-
lies about the negotiation process (not the mediation process) and works to encourage
them to transfer their trust from him to it. Finally, the mediator persuades the parties 10
begin trusting each other, again using the negotiation process as a vehicle to demon-
strate that trust.

THE EVOLUTION OF TRUST

Trust in the Qutside Third-Party Mediator

The mediator wins the trust of the parties principally by demonstrating that he or
she is truly neutral. The capacity of a mediator to win trust may be at its highest if in-
tervention occurs when the situation is particularly polarized and trust between the
parties is at its lowest.

Reprinted from “Negotiation in the Public and Private Sectors,” American Behavioral Scientist (Newbury.
Park, Calif: Sage Publications, Inc., 1983), pp 237-47. Reprinted by permission of Sage Publications.
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= Others contend that a mediator should intervene before the parties are frozen into po-
51non§, but the particular mediator (and mediation in general) may very well be rejected
earl;,r in the dispute. At best, the mediator may be underutilized or “bargained with” b
parties, both of which make it difficult for him to determine their true objectives, i
Just as nature abhors a vacuum, the negotiation process abhors the absence of

trust. When parties are polarized, they also have a better idea of what they want the -

mediator to do. The issues and alternatives are better defined and, as a result, the dis-
putants will be more likely to understand that it is they (and not the mediator) who
must assume responsibility for the outcome of negotiations. This is, after all, a funda.
mental objective of the mediator. In addition, the more time the mediator is involved
i}q the dispute, the less he or she will appear neutral to everyone involved. This percep-
tion, of course, can sabotage the mediator’s effectiveness.

_ Mediators may use a number of techniques to demonstrate their neutrality and
win the parties” trust. Mediators must learn, for example, how to listen and not say
much; likewise, they cannot reveal their emotions and attitudes, Taking care to express
only positive or neutral opinions of the groups involved in the dispute is one important
ap'proach. Mediators should listen to people’s ideas with an open mind, not only to ob-
‘tan} a comprehensive view of the problem but to set an example by showing that there
is little risk in entertaining other points of view. Mediators should emphasize that they
are only there to help the parties, and have absolutely no decision-makine authority re-
garding the substance or the issues. Mediators must also assure the panigs that all con-
versations will be held in strict confidence. Additionally, a hard-won reputation for
helping people in other cases provides a solid foundation for winning the parties’ trust,

A niu‘:diator may also be able to use other processes for gaining trust, For exam-
ple, parties who shy away from mediation nevertheless may be willing to engage in
fact-finding. Viewed narrowly, fact-finding is a process of gathering in}ormation, un-
derstanding and organizing the issues in a dispute, and giving advice about a possible
seltlement; the parties are not bound by the fact-finder’s recommendations. Sophisti-
cated. mediators, however, see broader potential in fact-finding: Tt can serve as a first
step 1n negotiations, the mechanism by which the mediator gets to meet with all the
parties and begins to win their trust.

_Thc process of enhancing trust in the mediator is not without risk. Inexperienced
mediators frequently feel empowered by the confidence and acceptance that the dis-
putants may quickly show toward them. Mediators must keep in mind, however, that
their perception of power comes from the parties’ need to fill the trust vacuum. Fur-
_thermorc. their perceived power is only an early stage in a developmental process that
ideally should lead to the empowering of the negotiators themselves throuch the help
of the mediator, 3

Trust in the Process

. Having obtained the parties’ trust, the mediator must next work to transfer it from
hsmsclf_tu the negotiation process. The parties must be shown that the negotiation
process 1s the way through their problem. They must become comfortable with the ne-
gquﬂmn process, experiment with it, and use it to achieve success. In the early stages
of a dispute, the best kind of intervenor often will avoid substantive issues and cﬂnc;n-

By _\::;-r__-:rg z N

trate instead on procedural matters in order to educate the parties about negotiation
and mediation. The parties should know that mediation is available if they want it, but
they should not move into mediation until they really need it.

Because negotiating skills are not taught in our society to any great extent, there
is very poor understanding about how the negotiation process works. People tend to
concentrate on whether or not another party should be trusted, rather than on trusting
the process itself. Learning to trust negotiations is a useful interim step between no
trust and trust in another party. Disputants who do not take the interim step usually
end up using alternative dispute resolution processes. In some cases, the alternative
may be litigation; in others, a strike or a riot. The role of the mediator is to call atten-
tion to the need for establishing an understanding'of, and confidence in, the negotia-
tion process before trust in the other parties is sought.

Trust among the Parties

Once the interim steps have been taken and trust in both the mediator and in the
negotiation process is established, the professional mediator must work hard to transfer
that trust to the parties themselves. This can occur in two ways. First, the mediator acts
as a role model: demonstrating good listening skills; showing respect for other people’s
opinions and constraints; and creating an atmosphere of trust by encouraging the nego-
tiators to develop a statement of common goals. Second, trust is established among the
parties through practice. The preliminary stages of negotiation involve some coopera-
tion among the parties in relatively simple process decisions. These may involve minor
procedural matters—"housekeeping issues”™ if you will—yet over time they provide a
shared experience that allows the parties slowly to develop a more trusting relation-
ship, one that is essential when more fundamental, high stakes issues are tackled.

The case that follows illustrates how these trust-building steps are implemented

in practice.

Building Trust: An Example in Community
Multilateral Negotiations

In 1973 a riot in a Rochester, New York, high school sent 16 students and teach-
ers (8 blacks and 8 whites) to the hospital. 1 was one of two intervenors from the
American Arbitration Association’s National Center for Dispute Resolution in Wash-
ington, D.C., who entered the dispute as fact-finders. In truth, we borrowed from the
public sector labor-management model to characterize our roles, using the Newman
model of “mediators wearing fact-finders” hats.” The particular intervenors were
teamed because one is white and the other black.

About 18 different organizations, representing students, specific racial and ethnic
groups, teachers, parents, and local citizens, were identified by the school board and one
another as interested parties. They were invited by the American Arbitration Association
to meet each other and the fact-finders. The purpose of the meeting was to determine
what had caused the riot and to try to set up a process for avoiding future disruption.
Once this group was assembled, one of the first questions that had to be answered was
whether still other parties and organizations should be invelved. Some groups already

" The Role of the Mediator | 423

AT 1




A ——

e e e e

424 Sectiom Thirteen  Managing Difficult Negotiation Situations: Third-Party Approaches

present voiced objections about inviting certain others, contending that they would ruin
the process. Nevertheless, as mediator/fact-finders, we encouraged those who were in-
volved to invite the threatening groups to participate on the ground that any outsiders
who had enough power to stymie the process would likely be important to implementing
any agreement. Ultimately, the original participants did decide who would be at the tahle
and added several parties. In effect, the negotiators defined themselves.

Once the group’s composition was established, the parties had to determine how
decisions would be made. Two competing models of decision-making were offered:
majority vote and full consensus. Some conservative groups supported the majority
vote, while the minority organizations felt better protected by full consensus: indeed,
they threatened to leave the table over this issue. The intervenors kept the parties to-
gether by observing that an effective solution to the high school problem would be
possible only if all the groups present were involved in the negotiations. The inter-
venors pointed out that a settlement unanimously endorsed by a group as broadly
based as those convened would carry a great deal of clout with the school board and
the public. The parties remained at the table because they had begun to believe that
some common goals and solutions were possible, even though these had yet to take
concrete form.

Each group’s attitudes on the decision-making issue were affected, in part, by the
group’s own internal structure and experience. Some groups that were accustomed to
operating under an authoritarian model assumed that the mediator/fact-finders would
make the decisions. Others thought that committees would be formed to discuss the is-
sues and be given delegated powers. Majority rule, with and without minerity opinion
reports, were other suggestions. Before long, participants came to see how differently
they all made decisions, and began to educate one another about the relative merits of
each process.

The intervenoers had to conduct side bar meetings (caucuses with groups in isola-
tion from other groups) because of one minority group’s flat refusal to participate
under any process except full consensus. The mediator/fact-finder created doubts in
the conservative camp as to the viability of the majority rule process by asking its
members if they realized how much power was available to them through the full con-
sensus process. The intervenors pointed out that a simple veto could be exercised by
amy group Lo prevent proposals and directions that were perceived to be inappropriate
or undesirable from being adopted. After many internal discussions with the conserva-
tive group, full consensus decision-making was accepted.

Continuing the process discussions, we next suggested to the groups that they
begin their megotiations by agreeing upon a common goal. The initial proposals were
sweeping and often contradictory. Some said that the goal should be to stop busing.
Others said that desegregation should be eliminated. Onz proposal was to abolish the
school boarcl. Even amendments to the U.S. Constitution were put forth. It was clear
that the parties were still a long way from reaching a mutually acceptable goal.

 We worked patiently in a variety of process configurations and settings to try to
close the many gaps. Talks took place chiefly in informal meetings. Internal discus-
sions took place within some of the parties; there was also direet talk between the
parties, both with and ‘without the mediators. In the course of these discussions, the
mediators came to realize that despite the parties’ obvious differences, they shared a
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common attitude: fear. They feared each other, but beyond that they feared what
might happen in the schools and in the community if accommodation could not be
achieved. Still, they were not ready to trust each other to be reasonable or to deliver
on promises.

The parties met over a six-month period with the mediators and a local coordina-
tor. A church basement was used as the formal meeting area. There was near-perfect
attendance at all the weekly and biweekly meetings; no group pulled out of the
process. Ultimately, the groups agreed on a common goal: to have safe schools. In ret-
rospect, the goal may seem obvious, yet the fact that it eluded the parties for so long
shows that polarization and lack of trust can keep disputants from recognizing their
shared interests that, under other circumstances, might be easily perceived. Once the
common goal was articulated, the parties tried to formulate an overall strategy for
achieving it. Their initial strategy was to continue negotiations. Trust in the negotia-
tion process and in each other was beginning to be established, and as the parties as-
sumed greater responsibility for tasks, the mediators of course did less.

The outside neutrals entered this pelarized situation as fact-finders, worked to
establish trust—first in themselves and then in the negotiation process—by showing
the parties how mediation could help them.: By encouraging the parties to work to-
gether on small, seemingly procedural issues, the intervenors demonstrated How peo-
ple with different pricrities and outlooks could work cooperatively.

Once trust is established in the negotiation process and in each other, the negotia-
tors will find that they no longer need a mediator. When this happens, the mediator
should begin to leave the dispute, as his job may essentially be over. The mediator
may make himself available for other process-management tasks, of course, or to re-
sume mediation if the trust relationship breaks down for any reason:

THE MEDIATOR’S CAPACITY TO RAISE
AND MAINTAIN DOUBTS

Effective mediators create and maintain doubts by raising questions about alter-
natives and implications that the negotiators may not have considered or fully appre-
ciatéd. Like any good negotiator, the mediator avoids flat staternents. If, for in-
stance, a mediator wants a negotiator to think about the reaction of the negotiator's
superiors to a certain proposal, the mediator is better off asking, “What would your
boss say?” rather than declaring, “Your boss may not support you on that.” The
same axiom would apply in a situation in which a mediator and a negotiator are dis-
cussing a negotiator’s decision to leave the bargaining table. Assuming that the ne-
gotiators are using full consensus in their decision-making process, the mediator
might privately say to the reluctant negotiator, “The other parties might come to
some decision in your absence. Have you considered the implications of your not
being present to veto decisions that would hurt your side?” The use of questions
rather than statements gives negotiators more room to respond and more freedom to
consider what the mediator is saying. It also allows the mediator to play a more neu-
tral, laissez-faire role as declarations tend to be more leading and value-loaded than
questions. The negotiators are thus subtly encouraged to take maximunm responsibil-

ity in the negotiation process. i
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As noted earlier, most important negotiating takes place in the internal team cay,.
cuses. As g consequence, this usually is where the mediator is most active ag well. Pri
vate mee_ﬁngs are normally the best forum for the mediator to raise doubts, 95

During horizontal (ac:mss-the-tab]e) negotiations, each team tries to educate the
other about its position. The negotiators try to raise new doubts in the minds of thej,
counterparts. As a result, a new set of assumptions and proposals may become plausi-
ble, and new issues and problems may arise as well. In this phase of negotiation, the

new concems are discussed. If the quasi mediator is unable to create doubts in the
nonsiabilizer’s mind, an outside, neutral mediator may be enlisted before the team
TESOms to autocratic decision making, or internal disciplinary measures to bring the
(|ISSEJ_it'.‘:‘l' along. Committed to stability, the mediator concentrates on internal team
b:frgammg and similarly tries to raise doubs about the viability of nonsettlement in the
mind of the nonstabilizer, Sometimes the emphasis is less on outcomes and more on
process. If the nonstabilizer does not trust the negotiation process because of precon-
Etewﬂﬂ notions, the mediator must raise doubts about the competing process alterna-
n'-_fes. By contrast, of course, effective mediators would not work to create doubt in the
minds of the stabilizers, since this £roup wants settlement.

Parties Who Wil Not Settle

& The mediator’s function is thus to create and maintain doubts in the minds of in-
dividual negotiators who Oppose settlement. What can a mediator do if an entire team
15 composed of nonstabilizers?

Some negotiators enter the process quite committed to talking but not to settling.

For thzm negotiation may only be a device to stall for time. They may be waiting for the
qther side to exhaust its strike fund or other resources. They may have ca-ﬂculate?i that in

time public opinion will shift in their favor. Time may be needed to prepare a lawsuit

I;:lunch a media campaign, or use some other external pressure on the other side, It n!aJ:
simply be that these “negotiators” prefer the status quo to any foreseeable alternative,

_ WT}BII-DIIE team is negotiating just to buy time, the situation between the contend-
INg panies is similar in many respects to the internal Process that occurs within a team
bcthaeujstabi!izers and nonstabilizers. The nonstabilizers are the ones who must be
convinced by the quasi mediator (and the stabilizers) to remain at the table, to listen to
the other teams, to consider their arguments, and, ideally, to revise their positions to
enllabfc Ihe.ir negotiating team to offer deliverable proposals. The quasi mediator first
lries to raise doubts in the mind of the uncooperative teammates about the conse-
quences of nonsettlement. (What losses would have to be incurred: a strike, litigation,
violence; can the group afford such losses?) liea?

R A team dedicated to nonsettlement occupies the same position in horizontal nego-
raauo_ns_as does the nonstabilizer within his team. T, too, is uninterested in settlement.
Fn this instance, however, it is the mediator rather than the quasi mediator who steps
1n. Although the person js different, the role is much the same, The mediator relies on
the same basic technique of raising doubts about the team's decision to stall, probing
to see if all the implications of nonscttlement have been evaluated. ; :
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In any case when it becomes obvious that a party has carefully considered its po-
sition and has determined that settlement is not in its interest, then, after appropriate
probing, the mediator ultimately must accept the party’s own judgment, When a party
believes that it is better to stall than to settle, the mediator might reasonably continue
with the process if the other party accedes.

NEGOTIATION AND LITIGATION

Deadlines are important monitors of the parties’ success at reaching an agree-
ment. Timing is a critical factor in a mediator’s assessment of a party’s willingness to
settle. When there is no court-imposed or other “natural” deadline (for example, the
expiration of a labor contract), the mediator can help the parties set the clock. He can
warn the parties that if settlement is not reached by a certain time, then the parties may
have to proceed without him. Mediators have to take care in using this tactic. The
deadline should not be artificial; disputes are not poker games for bluffing, Instead, the
mediator should use his general experience, combined with his knowledge of the spe-
cific dispute, to determine at what future point a failure to agree would show that his
time was spent inefficiently,

The difficulty a mediator may have in getting negotiators to settle within a time
limit gives much suppert to arguments that favor the deadlines imposed by the litiga-
tion process. In litigation, deadlines are perceived to be firmer and more believable.
Disputes therefore can be settled within a set period of time. Although some propo-
nents of negotiation extoll it as an alternative to the courts, nothing settles a dispute
better than the combined force of the strong arm of the court (or an arbitrator) and ac-
tive negotiation.

Negotiation is often called an “alternative” dispute resolution process, a charac-
terization that implicitly regards the judicial system as dominant. This view also seems
predicated on a belief that negotiation and litigation represented entirely divergent
paths, yet practice often reveals that the two can be inextricably bound.

This point is illustrated by a heated land-use dispute in New York State in which
negotiation and litigation occurred in tandem. A group of Mohawk Indians occupied
some open land, and town officials moved to have them evicted. Before the state police
were deployed, however, help was sought from the National Center for Dispute Settle- *
ment. The center (a division of the American Arbitration Association) was contacted ta
serve as “Rumor Control Experts.” (This term was carefully chosen to help the inter-
venors win the trust of all the parties, as rumors were potentially harmful to everyone.)
Under that authority, representatives of the center began the delicate process of building
trust. In time, the process came to be directed explicitly at negotiation. Prosecutorial ac-
tions were held in abeyance. Nevertheless, the specter of a court-imposed resolution
kept the process on track, The mediators assured the parties that no action would be
taken by the court so Jong as the negotiation process was reported as being fruitful, Nei-
ther side was confident what the judge would order if negotiation broke down.

In disputes that erupt spontaneously (such as the one just described), parties often
find themselves simultaneously involved in lawsuits and negotiations. Usually their
lawyers are likewise involved in both processes. But is a lawyer the best representative
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for a party in a negotiation process? Certainly, lawyers are assumed to be good nego-
tiators. Yet the parties themselves may be just as good if they are Eldl:lca.tﬂ.d properly
about the process. Moreover, many lawyers are biased in favor olj the judicial process
and act with little enthusiasm for negotiation. Sophisticated clients could lbecmne
knowledgeable about the negotiation process (using the I_ne(liamr asa I:nent-:n', if neces-
sary) and employ lawyers for advice on how the negotiations could influence t‘lne.s;-
multaneous litigation. In such a case, the lawyers should not take over the negotiation
process, though their advice could be useful. The mediator, in turn, could help the. ne-
gotiator and the lawyers coordinate their respective rcsl:_-onsmllmes. In a sense, thlrs is
just another example of building team cohesion: It is similar to tlfez work a mediator
does to produce greater harmony among the stabilizers and nonstabilizers.

READING 13-2
“What Do We Need a Mediator For?”:
Mediation’s “Value-Added”
for Negotiators

Robert A. Baruch Bush

I. A FAMILIAR SCENARIO: “WHY DO WE NEED
A MEDIATOR?”?

A simple question inspires this lecture: What is the “value-added” of mediation
for those trying to negotiate resolutions to conflicts? The question is one that media-
tors and proponents of mediation must be able to answer because it is one that parties
to conflict—and their lawyers—frequently and Justifiably raise.! To give the question
sharper contours, let’s imagine a scenario that, in some variation, is unfolding more
and more often as ADR processes gain greater currency: Several parties were em-
broiled in a serious dispute—Iet us say, over land-use issues involved in a proposed
development project and their environmental consequences. One party was on the
verge of filing—or perhaps already had filed—legal papers to block the project. Be-
fore things proceeded further, however, one lawyer suggested that all sides consider
the possibility of entering into some type of ADR process. After an initial round of
client cansultations to describe the variety of ADR options that might be used, the dis-
cussion began to focus on mediation as an option.2

Parenthetically, I note that . . . most of us will not spend the majority of our ca-
reers working directly as mediators, arbitrators or any other type of neutral third party,
Rather, our primary involvement with ADR processes—other than negotiation itself
will be advising clients about them and representing clients in them. Thus, as in the
scenario imagined here, the likelihood is that we ourselves, as lawyers, will be called
upon increasingly to inform and advise our clients about ADR processes as a normal
part of client counseling.? The obvious corollary is that law schools should prepare
students for this task in the courses they offer on ADR 4

Once the discussion began to focus on mediation, the lawyers agreed that in order
for everyone to feel fully informed about this option, they should call in an expert on
mediation to explain its workings, advaniages and limits, and answer questions thal
might arise, before recommending it to their clients. That expert was a mediator him-
self, though in this case he was being asked to “brief” everyone on the uses and limits

From The Ohio State Journal-oh Dispute Resolution, 1996, Vol. 12, No. 1, pp 1-36, Reprinted by permis-
sion of The Ohio State University Law School, i ;
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of mediation rather than to serve as mediator. The mediator began by explaining gen-
erally how mediation works and pointing out the differences between mediation and
other, binding processes like arbitration. He then said that, although mediators take
different approaches to the process, mediation is best understood as, in essence, a
process of “facilitated or assisted negotiation” in which the mediator facilitates the
parties’ own negotiation process. Again, parenthetically, I think that many mediators
would themselves endorse this description of the process and probably use very simi-
lar terms to explain the process to their clients.?

The parties and lawyers listened politely to the rest of the expert’s presentation,
However, when he finished, they seized on his description of the “essence” of media-
tion and asked bluntly:

If mediation is simply, as you put it, assisted negotiation, then why do we need it at all?
Why do we need a mediator? We ourselves, as businesspeople, are experienced negotia-
tors; beyond that, we're all employing lawyers here who are expert negotiators. Surely,
with all this expertise, we can negotiate by ourselves. What is added by a mediator? What
is the value-added of the mediation process, compared to the negotiation process we can
conduct for ourselves; and why should anyone pay for it, as well as spend the time to par-
ticipate? Why should we consider this process a valuable product that we should pay extra
for when we can accomplish the same thing ourselves?

I1. “MEDIATION AS AN ALTERNATIVE”;
THE PROPER FRAMEWORK FOR COMPARISON

Thus far the scenario; now for some commentary. First of all, the imaginary ex-
change presented in the scenario is actually a very realistic one, in my experience. Par-
ties and lawyers frequently cannot understand, without some good explanation, what a
mediator will contribute to their case—besides another bill. As a former student of
mine argued to me when we met at a conference in a state that had recently adopted
court-ordered mediation:

I enjoyed learning about mediation in law school. But now that I'm in the world of prac-
tice, I frankly don’t see the point. I work for a major civil litigation firm, and almost all the
cases we handle settle before trial—and they always have—whether or not there’s a media-
tor involved. So what does having a mediator add? As far as I'm concemed, it's just an-
other hoop you have to jump through and an additional expense. Tell me, am I missing
something?

Before trying to answer the question posed by my student and the parties in owr
scenario, it is important to note that these questions themselves show an intuitive ¢lar-
ity about mediation’s “place” in the dispute resolution universe that some scholars
might envy. Many dispute resolution scholars, including myself, have presented and
analyzed mediation as “an alternative to adjudication.” In fact, we are now coming (o
see that this comparative framework is itself misconceived. The “standard” method of
case disposition, to which mediation or any other alternative process should be com-
pared, is not adjudication or trial at all, but rather sertlenent—either by direct party
negotiations or, where parties have lawyers, by negotiation between lawyers. A solid
body of research tells us that throughout the country the vast majority of disputes are
settled before a legal claim is ever filed; and of those cases that are brought to court,

L
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the large majority end in a negotiated settlement of some kind, and fewer than 10 per-
cent are adjudicated to a verdict.” Given this context, if a process is being proposed as
an “alternative” method of resolution, to what should it be compared?

The answer, clearly, is that it should be compared to the standard method of resolu-
tion, not to an exceptional method used in a tiny fraction of cases. Viewed in proper per-
spective, mediation and other third-party processes are alternatives not to court, but to
unassisted settlement efforts, including party-to-party, lawyer-to-party, and lawver-to-
lawyer negotiation. Thus, the relevant question to be asked and answered about media-
tion is: How does it compare to, and what advantages does it have over, the negotiation
process in its various configurations? This point has recently been articulated very
clearly by one of this journal’s own advisors, Dean Nancy Rogers, and her colleagues
Craig McEwen and Richard Maiman.® Once made, the point seems obvious; but until
now, it seems to have escaped many of us. However, as our scenario illustrates, it has
not escaped the “consumers™ of mediation—disputing parties and their lawyers. They
see the true comparison and properly demand that mediators answer the question: “What
do we need you for, since we can negotiate settlement for ourselves? In practice, you are
providing an alternative to unassisted negotiation; what real value does this alternative
have to offer us?”

II. SEARCHING FOR ANSWERS: RECENT SCHOLARSHIP
ON “BARRIERS” TO NEGOTIATED SETTLEMENT

Redefining the comparative framework in this way not only helps clarify the
question that is raised about mediation’s value, it also points directly to a subject that
may provide some answers. That subject is the negotiation process itself. Therefore,
let me move away from the topic of mediation altogether for the moment and turn to
some insights from the very rich literature on negotiation—including both research
and theory—that has accumulated in recent years. This literature includes major con-
tributions by scholars whose work you have probably encountered, such as Lax and
Sebenius at Harvard;? Bazerman and Neale at Northwestern;'? and Mnookin, Ross,
and others at Stanford."!

These scholars and others have developed a body of work that uses the perspec-
lives of many different disciplines to investigate a troubling and important question:
Why do negotiations often fail to produce agreement, even when negotiators have the
best training and skills available? Why is “getting to yes,” in practice, not as easy as
some have suggested? What are the barriers that make reaching agreement harder than
we might think, even for skilled negotiators? I cannot do justice to this complex body
of work in the brief time available here.!? However, 1 want to mention a few of the
major insights regarding the negotiation process—especially its limits—that this litera-
ture has produced, because they are directly relevant to tha questions under discussion.

One theme that the negotiation scholars have developed is the “barriers”
concept.!* That is, they suggest that the most important factors in explaining failed ne-
gotiations are two kinds of “informational barriers™ that impede negotiations and
agreement. These barriers arise from structural and perceptual dynamics inherent in
the negotiation process itself, and in this sense they represent “bugs” in the process
that can undermine it despite the parties’ skills and their desire to reach a settlement,
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A. The Meaning of “Failed Negotiations”

Here we have an apparent contradiction: If, as noted above, the vast majority of
cises (even those brought to court) do in fact settle, where is the problem the barriers
literatire describes? The explanation is that, for negotiation scholars—and probably
far disputants themselyes—a “failed negotiation™ may mean either of two things.!*
Iiist and most obvious, failure may mean impasse, the inability to reach any agree-
ment. Second, even when agreement is reached, the negotiation may be considered a
futlure (or at least, not very successful) because the costs of reaching settlement (in-
i luding time and indirect costs) were unnecessarily high or, more importantly, because
the terms agreed we were “suboptimal"—they failed to realize all the gains that were
ietunlly available from exchange between the parties. Excessive bargaining costs or
unitelized joint gains are common, the literature suggests, even where agreements are
reached, Thus, negotiation often “fails,” despite substantial settlement rates, both be-
ciuse some cases do not reach settlement at all and because many others reach settle-
fent at undue cost or suboptimal terms.

. Strategic Barriers

The question remains, Why is this kind of failed negotiation so common? As -

tnentioned before, the negotiation scholars point (o certain kinds of informational bar-
tiers a8 the cause. In general, two kinds of barriers are identified, with many variations
ol ench type. The first kind are described as “strategic barriers.” These arise because
eieh negotiator usually holds certain private information, and each has a strategic in-
centive to hide this information or even mislead the other side about it, in order to win
i larger share of the stakes. Even though this kind of strategic concealment will proba-
Bily result in suboptimal outcomes, it is often quite rational, becavse openness and hon-
caly could mean both giving up one's own advantage and creating one for an opponent
who is ready and willing to exploit it.!

Looking at it differently, parties are (rightly) suspicious of each other in bargain-
inge, mnel therefore not likely to put full and honest information on the table. Since
everyone knows this is so, no one can rely upon the information put forth by the other.
T, the barrier created by strategic behavior is informational poverty and unreliabil-
ity here is not enough reliable information on the table to enable the parties to iden-
(ly possibilities for mutually beneficial exchange, and there is no way to improve the
Informational environment as long as strategic incentives exist.!® As a result, deals are
nol made, or the deals that are made are suboptimal,

. Clognitive Barriers

A second kind of informational barrier also arises, which impedes the use of
whatever information parties do manage to put forth (despite strategic incentives), be-
vnse of what negotiation scholars call “cognitive biases.” The insight here is based on
paychological research showing that, in the cognitive processes by which people as-
slindlate information, there are regular and identifiable “departures from rationality”™
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that lead to distortion and misinterpretation of the information received.!” Negotiation
scholars have shown that the same cognitive biases that operate elsewhere also affect
the negotiation process.!$

As an example, consider “loss aversion”: In making decisions, individuals tend to
give prospective losses more significance than prospective gains of actually equivalent
value. Therefore, if taking an action would involve both getting something and giving
something up, the object gained will seem less valuable than the object given, even il
it is actually of equal or somewhat greater worth—because people tend to “feel the
pain” of a loss more than they “feel the pleasure” of a gain. The action may therefore
not be taken, despite its rational desirability, due to the cognitive distortion of value. In
negotiation, loss aversion results in the reluctance of negotiators to make “trade-offs,”
even when an objective comparison shows that each side would gain more than it is
giving up in the trade.1?

The barrier created by this and other cognitive biases is informational distor-
tion.*® Even the information that is revealed by the parties gets distorted as it is re-
ceived and processed. Because of cognitive biases, each party is incapable of reading
the information provided by the other side—including offers and demands—accu-
rately and objectively, Therefore, each is likely to analyze this information with a false
and distorted perspective that, once again, leads them to miss opportunities for deals
entirely, or make deals that fail to realize all possible joint gains. :

Together, strategic and cognitive barriers help explain why reaching negotiated
agreement is difficult, no matter how skillful the negotiators. Impasses and suboptimal
bargains result because of decisions that are made with inadequate and unreliable in-
formation, which is further distorted through biased interpretive processes. And the
strategic incentives and cognitive biases responsible for these informational barviers
are very difficult for the parties themselves to change or transcend.!

IV. ONE ANSWER TO THE QUESTION:
MEDIJATION LOWERS THE BARRIERS TO SETTLEMENT

A. The Scholar’s Answer

The obvious question that flows from the study of the barriers problem is: What
can be done to eliminate or lower these barriers? What is striking is that negotintion
scholars themselves place great hope in mediation as one potential solution to this prob-
lem. Their general suggestion is that mediators” interventions can somehow reduce both
strategic and cognitive barriers to settlement: They believe that mediators can take steps
that will improve the information flow between the parties and the parties’ sense of
confidence in the reliability of the information provided. They also suggest that medin:
tors can do things that will remove or reduce the parties’ cognitive distortions of this in
formation as they process it and make decisions.?? The negotiation scholars themselves
do not go into much detail regarding the specific practices mediators might follow 1o
achicve these effects; rather, they suggest some general ideas that mediation researchers
and theorists might develop further.®
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_ with this response? The gist of the answer is that a mediator will help improve the
flow of information and reduce the effects of false or biased assumptions. Will the
prospect of such assistance really be viewed as valuable by practical negotiators inter-
ested in reaching a deal?

To put the point more sharply: Isn't it more likely that the kind of “assistance™ par-
ties might value, if they want any at all, is something quite different? For example, if they
were told that a mediator would help them by predicting what the court would decide if
they went to trial, or by providing expertise in problem-solving and idenlifying a solution
good for both sides, or by overcoming resistance on both sides and giving them a firm

.Howeverr even without all the details, this accumulated body of negotiation schol.
arship does offer a general answer to the question at the heart of our discussion: What i
the value-added of mediation to negotiators; what does the mediator add or facilitate thast
ﬂ.-'c parties could not accomplish on their own? The study of strategic and cognitive bar.
niers suggests a powerful answer. First, mediators can help parties put more information
on the table and ensure that it is more reliable and less suspect than would be the case if
I the partit::s negotiated alone. As a result, parties can enrich their informational environ-
l n:xent, gain greater clarity and then go ahead as they would in negotiation and make deci-
| sions for themselves—hut on an improved information base. Second, mediators can help
r parties perceive each other—including past and present actions, attitudes, motivations
I

2 “push” toward settlement—aren’t these kinds of help more likely to be what negotiators
W and positions—more fully and accurately than they would if left to themselves, The par- are looking for?26 Explaining that mediation will “enrich the decision-making environ-
H_‘: i g:; ;inotggssf‘:;ﬁ.ms?m“ 1n negotiation tzlzz!al are based upon false assumptions about ment” is fine in theory, but will this explanation scem relevant to the parties—to put it
%" | T :r}f'l ]1:'5“'1_005“111\‘_3 bl;?%- _The_lmphrfauun of Eht? theory is that, with bluntly, will it “sell”? If not, then regardless of what the negotiation literature shows, it
- | : $ interpretive distortion (i.e., with the bame_rs lowered) settle- will not satisfy negotiators demanding to know what a mediator will do for them.
H ! ments will be reached more often and on terms that come closer to optimality.

V. SEARCHING FOR ANSWERS AGAIN:
RECENT SCHOLARSHIP ON PARTY ATTITUDES

| B. Putting the Answer in Practitioners’ Terms
TOWARD DISPUTE RESOLUTION PROCESSES

What this discussion shows is that, according to one substantial body of scholarly

-
| work, mediat I _ , .
| e o i ey o emaire it wht e v o e 0 b e g,
'.j.. | it ate iitherent 15 crassisied oAb T e gobad Beotai has o rrﬁ;ﬁ : = thoug_h it 1s certainly Ielatc{_i to the one wnh.whlch we began. The new and l?ranlcr
i‘ji [ thing to gain from the assistance of a mediator. = 3 ] question is: ‘\:Vhat are parties !ooklng_for, 1n_gcncral, when they are considering
: As a practical matter, however, can this body of knowledge be conveyed 10 re 3 \-I.'hether - bf'“g. ST TN iiels CO!‘!ﬂiCt:? SYED EhE broa:dly, wohiat do yar:
‘.:', L world disputants in a real case, who-want to know why the 'neged a mezr i u:l ﬁ-;l' HEDTNES Hocite n A c.onﬂm Hinding proces .w'!h SE VHRIONE 1L IOy SniEE Onto
;ﬂj they cannot simply negotiate for themselves? To retujr{n t0}0ur scenariuLal:giv a:an“trhy ; _reiare th_e broad question to our subject 9f fnedlatlon, what features do parties value
Sy mediator respond to the questions posed there in a way that condense ‘th' fl Ie in conflict handling processes that mcdlauon? can uniquely offer? Ti}esc questions
"jl ! argument into a clear and concise answer for the partiesyand their law e.-5 ? e s Gl peig T St iy i Howeve}- o “[Fle reﬂﬁct!on
el The snswer flahe rin somathins Liks this: i j shows that this is not so. Indeed, the answers to these new questions will determine
< o = f whether the above explanation of mediation’s value to negotiators will have any
> u You ask what a mediator would add t¢ your negotiation process. Fair question. The answer is salience to parties and lawyers, or whether it is just a nice piece of theory without
it that she can help you understand your situation—and your options and each other—better practical relevance,
‘:‘E_ p and more ml!}' than you do now, and better than you will if you continue working on your In looking for answers to this second set of questions, I want to peint to another
- 3;?;;;2]3“;“‘73’-’:; '55':‘1;"“& and experience have shown that gathering reliable informa- part of the literature of the field—the scholarship on party attitudes toward dispute res-
-y Shkr thes 7 a:; ;ﬁrkin" :1;2:: Eﬂrg"l‘;hyzisf; c'l":r‘::; :?;‘IW:;BS ﬁf::_ﬂrkms with a mediator than olution processes. There is 4 rich literature on this subject, including studies of party
- more completely and azcumleiy. you will be abib to mak:bi:n;r ;ﬂ:_ ophons an: each ‘3'[.["‘31' satisfaction with mediation and other processes, as well as research that tries to iden-
= OIS s g mad.:--_ e i ;;:;1?17;;0::' !.:1 ;:g‘;';—'ﬁ?‘;;: tify what leads ro party satisff-lction—what effects fmd fz?atures of processes parl‘%es
- making it; and if not, to see what your other options are, All i vl i see( = value most. I“, numerous SllLIdi'.’.‘S. researchers have mtleme-.'.'ed and sun’e}'e.d parties
cause of the increased clarity that a mediator can help you attain about the situation and each who have participated in different processes (o determine levels of party satisfaction,
| other. The boitom line: a mediator’s assistance will help you make the best possible decisions rates of compliance with agreements or decisions and other post process attitudes and
- for yourselves—which means a better chance of reaching settlement, and on better terms. 25 effects. As is well known, the consistent finding of these studies is that mediation pro-
- duces high levels of satisfaction and compliance, and that these levels are typically
= | C. Yet Another Question much higher than those generated by court processing of similar cases.?’
- : d ¥ More important to our discussion here are the research findings and theory on
J ; This answer—or something like it—gives the parties the basics of what negotia- why mediation tends to produce high levels of satisfaction and compliance, especially
- Lm“_‘hcm}' SAYS about mediation’s value to negotiators. However, the answer itself im- by comparison to court procedures. These findings on this question are consistent
_5 mediately raises another question: Wil disputants and lawyers really be impressed i across two different kinds of studies.
[
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A. Evaluation Studies

The first studies are evaluation studies of mediation itself , in which follow-up
questions are asked of parties (o elicit the reasons for their hi gh satisfaction and com-
pliance levels. Some of the most frequently given reasons are the following: mediation
enabled the parties to deal with the issues they themselves felt important; it allowed
them 1o present their views fully and gave them a sense of having been heard; it helped
them to understand each other, Significantly, these and other commonly cited reasons
relate to how the process worked rather than the outcome it produced.®® Parties report
high satisfaction levels with mediation, and for similar reasons, even in cases where no
settlement was reached, and even when the parties “did worse” in mediation than they
might have done in courtl—suggesting that settlement production per se, and even qual-
ity of outcome, are not what parties find most valuable about mediation 2.

B. Procedural Justice Studies

The second group of studies is associated with “procedural justice” theory.3?
These studies use various research techniques to measure attitudes about consensual
processes like negotiation, mediation, and nonbinding arbitration, by comparison to
tupositional procedures like adjudication or binding arbitration, in real and hypotheti-
cal situations. Their findings show that parties usually prefer the consensual
processes, even where the outcomes they receive in these processes are unfavorable.
Muoreover, the main reason for this preference is the value that disputants place on
“pracess control,” a term that includes both the opportunity for meaningful participa-
lion in determining the outcome of the procedure (whatever it may ultimately be) and
the opportunity for full self-expression. Consensual processes like mediation and ne-
goliation offer a greater degree of process control, and hence they are seen by parties
08 “subjectively fairer” and are preferred, regardless of whether they ultimately lead to
lavorable outcomes.?! In other words, procedural Justice research shows that parties
vire as much about how dispute resolution is conducted as they do about what out-
come results; and consensual processes provide the “how” that parties value most.

(. The Common Answer

Thus, when we examine why mediation generates high levels of party satisfaction
iind compliance, by comparison to court hearings, two distinet kinds of research—
evaluation and procedural justice studies—tell us the same thing: Parties’ favorable at-
itudes toward mediation stem largely from how the process works, and two features in
particular are responsible. Those features are: (1) the greater degree of participation in
decision making that parties experience in mediation; and (2) the fuller opportunity to
express themselves and communicate their views, both to the neutral and to each other,
that they experience in the process.? Because of these features, partics find mediation
highly valuable, even when rio settlement is reached, and even when a mediated setile-
ment embodies a less favorable outcome than they could have obtained in court.

"There is thus a substantial body of research that answers our question about what
parties value in dispute resolution processes. The most remarkable thing is what the
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answer is nof. Despite what we mj ght have thought, parties do not place the most
value on the fact that a process provides expediency, efficiency, or finality of resolu-
tion.** Not even the likelihood of a favorable substantive outcome is considered most
important. Rather, an equally, if not even more hi ghly, valued feature is “procedural
justice of fairness,” which in practice means the greatest possible opportunity for par-
ticipation in determining outcome (as oppesed to assurance of a favorable outcome),
and for self-expression and commumication.

D. The Answer in Practical Terms

Ta frame the importance of these findings for our topic—mediation’s value to ne-
gotiators—let us return to our initial scenario for a moment. Imagine that we revised
the scene as follows: Before answering the parties’ question about what a mediator
would add, the expert asked them a question of his own: “Tell me, first of all, what is
it that you really want most from whatever process is used to handle this situation?
Knowing that will help me to answer your question.” Now, we might have assumed
that the parties would respond by saying: “We want whatever it takes to get this dis-
pute over with, as soon as possible and as cheaply as possible.” Or perhaps, “T want
my rights enforced so that this project lis stopped for good] [is allowed to
proceed full force) (with the blank completed differently by each party) ”

However, the research just described suggests that their response is unlikely to be
either of the above options. Instead, each party would probably say, in some fashion:

Well, T do want to get this settled quickly, on reasonable terms. But not without my having
real participation and control in the process—so that T am involved in making decisions,
not jusi the lawyers and the judge; so that they’re my decisions, and better decisions, and
I’m more in control of the sitmation. Also, T want 1o be able to say what I want to say, and
feel that I've really been heard—and hear something real from the other side as well. T
want a chance to communicate, and not just hear legalese and debating points.

To this kind of clarification, the expert might then respond, “If this is what matters to
you, then it's pretty clear that going to court or to arbitration will not meet your de-
sires, because you won't get that kind of participation and communication in either
forum. But now I can answer your question about mediation, because . . .” The expert
would then continue with his explanation of mediation’s value as described earlier—
which would now resonate with the parties’ own expression of their preferences,

E. Another Question

However, there is a weakness in this revised scenario: the party-atiitude research
described above, of both kinds, focuses on comparing adjudication, on the one hand,
with consensnal processes—including both mediation and negotiation—on the other,
This research may help answer questions about why disputants would prefer to use
mediation rather than go to court. But that is not the question we are asking today;
rather, the question is, why should they use a mediator rather than negotiate on their
own? In short, does the party satisfaction and procedural justice research tell us any-
thing useful about the comparison between mediation and negotiation?
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VI. WHAT MEDIATION HAS TO OFFER NEGOTIATORS:
MORE OF WHAT THEY VALUE IN NEGOTIATION ITSELF

There are a number of ways to answer the above question. However, describing a
recent study of “lawyered mediation”—mediation with both parties and lawyers
present—seems 4 particularly good way to start because it offers some concrete an-
swers that go right to the point.** This study looked at a court-ordered mediation pro-
gram which allowed and encouraged lawyers to attend sessions with their clients, a
somewhat unusual practice in such programs. Though some had predicted that lawyers
would try to avoid attending mediations, it turned out that they attended willingly and
regularly, and they seemingly found the process very productive.®® In order to under-
stand and explain these results, researchers studied the program and interviewed many
of those involved, especially the lawyers who had participated in mediations.

One of the study's major questions was: Why had these lawyers decided that me-
diation was useful and worth participating in? The answers the researchers received
are directly relevant to the questions we are asking today about mediation’s value to
negotiators. The study’s main finding is striking: The lawyers decided that mediation
was useful because they saw it as “an improvement on negotiation.” That is, these
lawyers asked themselves the very same question we imagined parties asking in our
scenario—"Can mediators add value to our negotiation process?”—and reached a pos-
itive conclusion.

The reasons they gave for this conclusion are even more striking. The lawyers
valued mediation over unassisted negotjation because they found that:

= It structures the negotiation process in ways that lead to increased information
becoming available to the negotiatars, so that attorneys can better advise clients
about what to do.”

= It increases clients” sense of participation in and control over their case, which
is frequently attenuated in lawyer-lawyer negotiation.?®  °

It “provides a setting for communication between the parties that settlement
[negotiation] does not, a setting in which parties can and do discuss and explain
needs and problems and express anger and disappointment . . . , not just ex-
change demands and positions,” in which clients can feel that “another person
has heard their side of the story[,] that the other side . . . has heard their side®”
and in which “[suspicions and] misconceptions that clients tend to have about
the other side™ are cleared up.!

With these findings in mind, recall what the party satisfaction and procedural
justice literature has shown about why disputants prefer consensual processes over
impositional ones: the former offer greater opportunities for participation and com-
aumication. Both mediation and negotiation are preferred over court for this reason.*
Here is the point: the lawyered mediation study shows that disputants find mediation
“an improvement on negotiation” for the very same reason. That is, although both ne-
gotiation and mediation involve more and betier party participation and communica-
tion than court proceedings, mediation provides even greater levels of both of these
desired features than negotiation—and thus adds value to the negotiation process.
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This same conclusion can be reached by a theoretical analysis, but the concrete find-
ings of the lawyered mediation study make it very clear. They confirm that just as the
party-attitude research explains why parties prefer both negotiation and mediation to
trial, it also explains why parties will value mediation over unassisted negotiation:
because mediation offers more of the “process control” that parties value in consen-
sual processes generally ¥ : -

VII. MEDIATION AS “ASSISTED NEGOTIATION:
THE COMMON LESSON OF THE NEGOTIATION
AND PARTY-ATTITUDE SCHOLARSHIP

It is important to acknowledge a seeming inconsistency between the two bodies
of work that we have discussed today, particularly as they offer answers to parties’
questions about mediation’s value. According to the negotiation literature, mediation’s
value lies in the fact that it can increase the likelihood and optimality of settlement. On
the other hand, the party-attitude literature shows that what parties themselves will see
as valuable about mediation is nof primarily its effects on settlement production or
quality but rather its mode of operation (i.e., its high degrees of party participation and
communication).* The question is this: Given the findings of party-attitude research
on what parties value—process control, even more than outcome effects—do the con-
clusions of negotiation scholarship, about mediation’s value in “lowering barriers to
settlement,” still make sense as part of an answer to parties’ questions about the value
of mediation?

In fact there is no fundamental inconsistency between these two bodies of work,
and both are important sources for an answer to the question about mediation’s value
to negotiators, First, the procedural justice literature does not look at party valuations
of dispute resolution processes as an “either/or” matter—either parties value process
quality, or outcome effects, but not both. The literature suggests instead that party val-
uations are “both/and” in character: outcome effects (i.e., settlement production and
quality) are valued by parties—but not solely or primarily; and process quality (i.e.,
party participation and communication} is also valued—as much or even more so.*
Therefore, parties should be responsive to explanations of mediation’s value in terms
of both outcome effects and process quality. The procedural justice and negotiation
scholarship-is thus consistent, although the emphasis of each is different. In particular,
the important lesson of the procedural justice literature is that it makes no sense to
frame explanations entirely in outcome terms and ignore or omit the process quality
dimension—which is what some of the negotiation literature tends to do.%¢

Second, there are strong points of commonality between these two bodies of
work, which teach an important lesson about mediation’s value to negotiators. If we
look at the specific kind of assistance that each body of work sees mediation as offer-
ing negotiators, there are strong correspondences between them.*” For example, help-
ing to lower strategic barriers by increasing information flow and quality corresponds
in some degree to improving the quality of party participation and control. That is,
when parties have minimal and unreliable information as a result of strategic maneu-
vering, this can be as destructive to the quality of party participation and decision




e

_— ot e e I B B 1k S TS
440 . Section Thirteen  Managing Difficult Negotiation Situations: Third-Farty Approaches “What Do We Need a Mediator For?": Mediation's “Value-Added” for Negotintors -Hj
mal{.mg as any_immsion by an outside force or authority. Improving the informational negotiators regard this assistance as a real added value. As ather such studies are con .
environment simultaneously improves the quality of participation. In similar fashion, ducted, we can expect these conclusions to accumulate additional weight. Thus, look
!ielplllg to lower cognitive barriers by reducing bias in interpretation corresponds to ing back on our original scenario, and the mediator’s explanation of what mediation
improving Il}w -:]ual.ity of in‘rcrpart_y communication. To put it differently, mediation’s has to offer, we see now that this explanation is based on a solid body of evidence '
&Esswtance in lowering barriers to settlement simultanecusly enhances procedural jus- about what negotiators need and want, and how mediation can provide it. It is not only
tice, and vice versa.*® ; a sound explanation, it is also one that should have real appeal to parties and lawyers,

An important lesson can be derived from this commonality in the way two distinct I
bodies of scholarship conceptualize mediation’s “added value™ for the negotiation : : . : : f
process. Both see mediators as adding value by facilitating and supporting the activities B. Putting the Picture in a Different Light
of the negotiators themselves—their information exchange, communication, deliberation Now I want to throw a different light on the picture presented today, by reframing '
and de_c:s,lpti making—rather than by exerting pressure, offering evaluative judgments or somewhat the conclusions reached thus far. Suppose we put the question that we have

© engaging in mhf%r, kinds of directive interventions. Thus both support the practice fol- been examining in a slightly different form, by asking: What is the most importan
lowed in ovr original scenario of explaining mediation as assisted negotiation; and to- product or effect that mediation uniguely offers, as an alternative to negotiation, thil '
gCIhel' they help clarify just what constitutes the assistance and why it is valuable to ne- parties to conflict in fact value? Based on the material reviewed today, it is clear thut  #
gmlmwm” At the same time, they support the view that mediation need not be directive the answer is not greater speed, lesser cost, increased likelihood of settlement or even

or judgmental to be genuinely valuable—a point I will return to in my conclusion.59 improved quality of outcome, 3!

1 Instead, we can say that the most important product that mediation provides (that  #
VIII. THE CONCRETE MEANING OF “ASSISTED other negotiation alternatives do not) is a twafold, qualitative improvement over the :

NEGOTIATION”: THE IMPORTANCE way the negotiation process works when unassisted. One dimension of this improve
OF “EMPOWERMENT AND RECOGNITION” ment is an increased level of party participation in and control over decisions made in~ #
TO MEDIATION PRACTICE the process. This includes, for each party, greater ability to acquire and exchange in '

formation and to analyze it accurately, as well as greater direct invelvement in deci-

A. The Picture Thus Far sion making when lawyers or other agents are involved. The result is a qualitatively |

The foxegoliiy disonssion Tias foovsed h SHEing theseeiinl momis tate dlfferenl deliberation and dc.cision—ljnzsking process, which enables parties Lo accepl Of '
research and ;cholarship as to why negotiators shc-u?d see mediation asm;"'l]Si;]CT rf:_pccl. e (?f ag-mer?em bl e A o S effe_c o {heu' L
with mediation defined ;15 in our originaai scenario, as facilitated or assis[e:; n= tia- ilms i smmulons lmc:el it {‘{lc.mg PO b descnkfed ey lh'u !
it We Bave secn thatrthe (il ghid G e it t;odie; i s;:hnlarshi a:rc cnnzgi;;::t valuc'of :scH-dctcrmmlalmn in medmtmn.fz People value the experience of sell- '
and mutually relnforsing: sad that 6 v i IS : dct{:rmm{mon, They bclu?ve. they kr.mw v.jhat is best for thcmse_lvfj-s and they want the

: 3, e at they suggest two main theoretical answers to the opportunity to effectuate it, in conflict as in other aspects of their lives.53 The evidence  §

question of mediation’s value to negotiators: iati i i }
presented today shows that mediation provides that opportunity, to an even greater de- '
1. The assistance mediation provides can help cure inherent problems in the negotia- gree than negotiation.
=i tion process by improving the quality of information, communication and hence The second way in which mediation improves negotiation is by improving the |
3:.;1: party decision making. ; _ character and guality of the communication that occurs between the parties as human
2. This kind of enhancement of negotiation is something that parties really value and be.ings Jurid G process. Lhis inclydes.an mefemsed oD C.im'mi:y Jo present ang 1o '
want—not only or primarily because it produces betler outcomes (though it proba- il bmz?d zmige Of mcssages—-_verbal ang fmnvcrba?1 m“.mml A o utlonal—a_nd, !
bly will), but also because it simultancously increases the “process control” that Sl i }mpnnantly, e redtfctlon sk a}l el dl.slortmn o) rmsundem,tandmg '
leads parties to prefer negotiation in the first place. that othenwse. tend to s‘kcw the interpretations that parties place on eacI? other’s state-
! ments and actions. In simple terms, conflict leads disputants to demonize each other, |
ThuS._them 1s strong theoretical support for the statement that mediation as facilitated and mediation “de-demonizes” people to one another. Again, the evidence presented ;
or assisted negotiation will be both genuinely useful and actually appealing to parties today suggests that parties value this “product” highly. People do not want to be re-
trying to negotiate resolution to conflict, garded by each other, or even to regard each other, as demonic and ill-intentioned, and
With the discussion of the lawyered mediation study, we moved from theory to to relate to each other on the basis of such mutval negative characterization.™ Media-
reality. This study confirms that real-world negotiators see mediation as providing just tion enables them to deal with a conflict without doing so, and even to find more posi- '
the sort of “facilitation and assistance” the theory suggests it does. It also confirms that tive ways of regarding each other, despite serious disagreement. :
]
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This way of describing the most valued products of mediation—in terms of the ¢

process- —rais st set of ions iati
‘_rj.a_ 5 1&1:,051 one last sct of questions. Medization can increase self-delerminating
e 1§ e 3 H 1
decrease MUt demonization in disputc handling better than any other process, in ‘m:;d
ing nem M i ¥- i : : e s
& negotiation itself; and disputants value these cffects so highly that the;f z;rll~
= e o =

”Va J- c 2achi

& !__of ISPC?(JIIF and cheaply reaching a settlement— or rezching a guod, creative, fair or
L F,«i::i' ?utien.]ent? If these werc the only valucd products of mediaton, it 111ig};:mak;
stnse 1or mediators (o focus o amm twisting, cuse evaluation, deﬂl—maki.ng or Lcr'ih];.-m

sclving.* But the evide .
§ But the evidence suggests that there are other products of the process that par- -

tics valn ually or eve = : 7
g 6L].,la|'_t_,’ or ever. more highly. ‘Therefore, why shouldn’t mediators focus heir
pracuce on pl'(}‘f'ldi_ng those PmdUC'ES? ? 8 Thegr

C. “Empowerment and Recognition” in Mediation Practice

These questions poi i
1088 § point to the importance of why colles ol;
have called “empowermant and r=cofniiiu;1" in E:i‘:l {‘T‘-)’ L-OHWEEUC_:SJG‘? e
; ; e 2cog N medialion practice.” These two cog
cepts relate directly to what ar il e
f = directly o what are deseribed here as mediation’s 1o
; Hediabon’s most valued produets
Sl i nost valued prodnets,
& thrus he work that Folger 2rd L and others s ing is 1o art
lger an vthers; have been doing is i
wo at F i ; er 215 10 articulate an
approach to mediation that is exslicitly i id: o -
g hat 1s explicitly focused on providing the
ma 3 on pr 1 1ese products. at
approach, mediztors focus on two kinds of activities 37 < * okl
First, they focus ¢ i ol
et HUCY Tocus on supporting—and rnot supnlanti: ties i
tion end decision-makinu FPP_ . TR supplanting—the parties” own delibera-
e SiUt-makliy processes, That is, wherever opportunities arise for parties to
about and make choices—aboul participac] e
; ; S—=a participation, procedures, soals, issuc i
i 00 el . » @oals, issues, options,
o ;ﬂ ]a“utu:‘f‘ criter d,_“. hether zn agreement should be reached and on what term ﬁjat all
;1 ; ese “party lci:c;mon points,” the mediator helps the parties eurich the inform arional
environment, clarifly and consider their ow i sitéeg bndumal
i : Y & wown goals, oplions and prefer '
s onsid roals, op and preferences and make
2Cisios remsclves. This is what we have i
hi3 is wh & called the practice of fasten
: . en : _ 1 tice of Tostering empow-
crment in mediation.™ It relates direct e
X i “ates directly to the enhancemenr of perticipation
and self-delermination thas i ok i ot
that the cbove discussior identifies iati
e : 1 identifies as [ mediation’
i tnes as one of mediation’s mosl
AT the same ti i Dpr
i en:;i;:zwt'lme, m1 the approach we have been advoceating, mediators focus or
4z, encouraging and supporting the parties’ t i i -
aing j & W& partles” preseatation to and rocention fron
e " S - T Hodadl TSCERTIonN Irom
e fher,hof (,aah OLasr's perspectives and new and altered viswe of one another, at
;lntp dl?“'q Where ne opportunity arises—with one Important proviso, The provisc 1s
rm; usl:.ia'mes thcmselves W1ST 0 enguge in this dimension of the diccussion Thers
f“..-,',.e LhJ l_\,« mafAyl.pm_ms in mediation where such opportunities are preserted. We
t} ;;m “hat mediation practice should include in its focus a constant atrention (o thosz
Ll 5 ¥ COR S 1 ] R P
I . and & cousclous, intentional atterpt to work with them wherever the puriics
are voluntarilv interacian i : Tk e i
: 0._u.1.t.~ugfy Inierested in doing so. We have called (his the practice of fostering
recognition,? A Th TS 1 il ol e
‘mﬁi :Htmn, ) aszJ. it relates directly 1o the enhancement of interpessonal expression
ane O ¥ [t art daoAda- Tt T 3 E v i
! Nmuaication, and de-demonization, thal is also identified here us a hichly val
ued product of mediation, . s

important qualitative improvements it bri e ; - wa -
provements it brings to (he parties’ experience of the regotiatiay

g.ro?csses that provide them, Therefore, why not design and practice an approach iy T
i : _ ~ s . = 3 S ! s Sl
at{on that aims at these valucd effects intentionally and directly, instead of one Ee 3
roduce: zcidentally, | : ] ) F it '
produces then: acuidentelly, if at all? Why [ocus mediation practice so lely on the objes :

SRS
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- If mediation practice follows an approach centered around fostering empower-
ment and recognition, the effects or products of the process will be precisely ths
ores that resezrch shows are valued most by disputants. Lirst, parties will experience
increased self-determination in dealing with the dispute ar hand. We suggast alzo

~ that this will contributc to an increased capacity for self-determined decision making

ia the future. Second, parlics will cxpericnee improved, de-demonized communica-

" fion with one another. Again, we belicve thal this experience will lead (o an in-
~ creased capacity for the same kind of enbanced communication in future situaiions.
© Finally, and primarily >ecause of the first two effects, there will also be an increased

likclihood that parties’ specific concerns will be resolved on terms that they them-
sclves see as fit and desirable, if such a resolution is at all possible. If it is not possi-
ble, it will be because the parties themselves have decided that their best options lie
elsewhere. In other words, the parties may decide thar they have a "BATNA” out-
side of mediation that they wanr 10 pursue—a decision which is itself a crocial exer-
cise of self-determination.50

To return one last time to the imagined scenzrie of the partics and the mediation
expert: The expert’s staternent that mediation is facilitated or assisted negoliation natu-
rally evokes the question, “Bxacly what kind of assistacce or facilitation are you lalk-
g abowt?” A satisfying acswer to this guestion must describe o form of help that is
beth valuable to and valued by negotiators. Based on all of the foregoing discussion, 1
suggest that fosiering eripowerment and recognition is precisely the kind of assistance
that negotiators need and value. In other words, empowerment and recognition logi-
cally belong at the center of the practice of mediation as assisted negotiarion.?! When
they are placed there, ther the process will be as nseful and artractive to its porential
users as the theory suggests it should he 82

IX, WILL IT PLAY IN PEORIA AND ON PARK AVENUE?:
THE VIABILITY AND VALUE OF DIFFERENT
APPROACHES TO MEDIATION PRACTICE

This conclusicn has cirect relevance to a controversy that is going on within the
rediation field today, over the viability and value of different approaches to practics,
Wirhin this discussion, supporters of an empowerment-and-recognition-centared ap-
proach have met with the eriticisi that this form of mediation ignores what disputants
primarily need and want—which, the critics say, is the resolution of conflicts (on fuir
and optimel terms, some would add}y.®* As these writers sce i, in order to reach the de-
sired goal of (fair and cptimal) resoluton, medialivn pracice pecessarily and properly
involves, in most contexls, 4 certain degree of evaluation, direction and even applica-
tion of pressure by the mediator,® Moreover, in this view, this kind of “evalvative”

practice is what parties expect and want from mediators 5 Therefore, if mediators focus -

on merely “Tacilitating” party deliberation. decision making and commuricaton—that
is. on fostering empowernent and racognition—either they will have no clisnts, or thay
will be pushing upon clients a “service” that is neither nzaded nor wanted. Empower-
ment and recogniticr. ara thus portruved s “un agenda” being pursued by some media-

tors, for varions reasons, which is of ne real interest to most dispulants.6
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‘ Thc research and scholarly evidence reviewed today strongly suggest that this cri-
tique is misinformed and misguided. The evidence shows clearly that disputants place
great value on the degree and quality of participation, expression and communication
affor_dcd them in mediation—as much or more value, in fact, than they place on sub-
Stantive outcome. The evidence also shows that what negotiators need most, to over-
come the kinds of information barriers that confront them, is help in acquiring reliable
information and analyzing it accurately, so that they can make better informed and
sounder decisions. All of this strongly suggests that mediators who focus on fostering
empowerment and recognition will not only attract clients, but also send them away
satisfied—whether or not a settlement is achieved. In other words, this approach to
Practice is both practically (and commercially) viable and substantively valuable: and
those who would dismiss or marginalize it are simply ignoring a wealth of evidence
about what negotiators need and value 67

Indeed, that evidence might even be read 1o suggest that it is the evaluative ap-
proach to practice that negotiators neither need nor want. To the extent that evaluation
and other techniques can be and are used purely to enrich the informational environ-
ment—without any accompanying direction and pressure on parties—it is possible
thal these techniques could be useful ways to “assist negotiation.”®* However, evalua-
!:on can easily turn into direction and pressure, and there is considerable evidence that
In practice, it often does.? The literature reviewed here shows that, where this hap:
pens, the corresponding reduction of party control and self-determination will reduce
satisfaction—even if settlement resu'ts—because of the value parties place on process
control. In fact, the general implication of the research is clear: The more mediators
use directiveness and pressure, and the less attention they give to enhancing party de-
ciston making and interparty communication, the less parties will be attracted to and
satisfied by the process.70

Thus, mediation practice need not and should not focus on settlement production,
and mediators do not have to “sell” their cxpertise as evaluators, deal makers or prob-
len'! solvers. Instead, they can confidently advertise, and provide, the product that ne-
gotiators need and value most: assisted negotiation—in which fostering empowerment
and recl:ggnition are central elements. In fact, for practitioners of cmpowerment-and-
rcmgmt_mn-centcred mediation, the evidence reviewed here suggests useful new ways
to describe the assistance they can offer. In mediation with this approach, the value
add_:-.(‘J for negotiators is clear and simply stated: it enhances the quality of both party
decision making and interplay communication, which themselves lead to better quality
outcomes—ivhether or not in the form of settlements.

; I_n sum, those who support or engage in the practice of mediation as assisted ne-

gf)ifat:on need not be hesitant or doubtful about the value of the service they are pro-
viding. They have solid answers to the questions that may be asked about the value of

their service—whether those questions come from parties, lawyers or others within
and beyond the mediation ficld.”!

[—
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ENDNOTES

1. This lecture focuses on the question of mediation’s value to the parties themselves, not the
social or public value that may be generated by its use. Demonstrating the social value of
mediation is important in justifying its support or sponsorship by public authorities—for ex-
ample, through rules requiring the use of mediation or public funding of mediation pro
grams. For discussion of the social value of mediation, see Leonard L. Riskin, Mediation
and Lawyers, 43 Onio 8. L.J. 29 (1982); Robert A. Baruch Bush, Mediation and Adjudica-
tion, Dispute Resolution and Ideology: An Imaginary Conversation, 3 J. CoxTeMp. LrGat, I
sues 1 (1989-90). See generally Naxcy H. Rocers axp Cralg A, McEwex, Meptatiox: Law,
Povicy, Pracice § 5:02 (2d. ed. 1994); U.S. Dep'T or JusTice, Paths o JusTice: Masor Pun-
Lic PoLicy Issues oF Dispute REsoLuTION, REPORT GF THE AD Hoe PANEL ox Dispute RESoL
Tiox aNp Puevic Pouicy (1984); Carrie Menkel-Meadow, For and Against Settlement: Useys
and Abuses of the Mandarory Setilement Conference, 33 UCLA L. Rev, 485 (1985). How:
ever, regardless of whether disputants’ use of mediation has social value, disputants must be
convinced that using the process will be beneficial to them privately, or they will simply re
frain from using it—and resist legal directives to do so. The discussion here tries o develop
a sound answer to parties’ questions about what private value mediation can provide them,
particnlarly by contrast to the simple use of direct and unmediated negotiation. i

2. This scenario is based on one used as part of the Mini-Workshop on Altemative Dispute
Resolution at the 1996 Conference of the Association of American Law Schools. The open
ing session of the mini-workshop presented a “role play” of lawyers counseling clients
about choosing among ADR options.

3. This is likely to become the case not only because clients seek this kind of advice, but also
because legal authorities begin 1o require that lawyers provide it. Indeed, some jurisdictions
already require lawyers to do this, as a matter of professional responsibility, and the issue is
under consideration clsewhere. See Colorado Adopts Ethics Rule, 10 ALTERNATIVES 70 1111
Hiai Cost oF Limie. 70 (1992); Frank E. A. Sander and Michael L., Prigoff, Should There Be
a Duty to Advise of ADR Options?, AB.A. J., Nov. 1990, at 50, 51 {debate between authors),

4. To elaborate on the point made in the text, I think that our main obligation to our students,
despite the value of skills training in specific processes like mediation, is to teach these futire
lawyers how 10 provide their clients with accurate he Ipful information and advice about when
and how 1o use different ADR processes, what to expect from them and what to demand from
ADR providers, as educated consumers. Some of the major texts on dispute resolution i
rectly address this issue. See, e.g., Leonamp L. Riskrd axp Janes WEsTEROOK, DisruTe Reso
LUTION AND Lawyers (1987): StepueN B. GoLpBERG ET AL, DispUTE RESOLUTION (2d ed. 1992)
See also Frank E. A. Sander and Stephen B. Goldberg, Fitting the Forum to the Fuss: A
User-Friendly Guide 1o Selecting an ADR Procedure, 10 Necomnatiox J. 49 (1994} (examplo
of how the subject might be presented to not only future lawyers, but current practitioners),

5. However, other mediators might offer a different description. As discussed further on, dillel
cnt approaches to mediation practice are possible and currently in use. See infra notes 63-71
and accompanying text. They have been distinguished in a variety of ways, and a variety ol
terms have been used to express the distinctions. See, e.g., Deborah M. Kolb and Kennelly
Kressel, Conclusion: The Realities of Making Talk Work, in Wrex Tare Works: Promins ol
Mepiators 459 (Deborah M. Kolb and Assocs, eds., 1994) [hereinafter Wres TaLk Wonks|
(settlement/communication distinction); Kenneth Kressel et al., The Settlement-Oricntation vs
the Problem-Solving Style in Custody Mediation, 50 J. SociaL lssues 67 (1994)
(settlement/problem-solving distinction); Susan Silbey and Sally E. Merry, Mediator Seitle
ment Strategies, 8 L. and poLicy 7, 19-30 (1986) (bargaining/therapeutic distinction).
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Recently, Professor Leonard Riskin suggested a framework that distinguishes between

Ioc ] " [ 4 H -} il
Cmvt:lf:u:]ttlt;fl E_andsfaciitauve approaches to mediation; this framework has atiracted consid
100. See Leonard L. Riskin, Mediator Orientasi ? :
b el : nentations, Strategies and Techni Lies,
™ 0ST OF Limic. 111 (Sept. 1994); Leonard L. Riskin. 11
! ; : ! ; Ri
:h;;r:ngNMedLmE: Orientations, Strategies and Technigues: A Grid Jor rﬁ: k;’ir [;'"df;-
V. NEG. L. Rev. 7, 25, 35 (1996). In the evaluati i S5y
o U] Huative approach, the mediator assesses the
parties” claims, predicts court out
i settlement and pushes the parties [ i e
. 1 O accept settlement; the facilitativ, i

e : : acilitative approach is esse
g  as the expert describes it in our text, Th i i .
o it Tiext. The question of which frame.

¢ g approaches to mediation makes i
this lecture. In fact, all of the fr b B e
' . ; ameworks have strong commonalities. For a di i i
E:::Jlnt, ?ee RoBerT A. Baruch Busi anp Josers P. FoLcer, The FRO.'-I]SL: ;:I ;;;Itﬁ:l G-f g
: NDE«OG T}? ConrLicT THROUGH EMPOWERMENT AND RECOGNTTION 59-68 {1994) i
demﬂ’; t0 :ep:;'spsc:s;s of this l;r:!ure, I take the view that “assisted ncgotiari;m" defines and
! 10ie approach to mediation practice. (Later o i
; : i : i n, I will suggest so

jfge-:gfirc; :;alcj;:;:s ;hdat I believe this approach should encompass. See irrfmﬁixt acc?;;:;h?

el -} Moreover, as the quoted scenario on the next page implies, the remaindi
scussion focuses on how to explain to negotiators the valye of using a mediam;

of ; ; : ;
thu:h;e i:l.uesll:lon.s discussed in the text might even be raised, and the answers given migh
Irrelevant. i i i : g
Piikdy ant. Irrf’owwcx_-, my point here is specifically to demonstrate that “mediariongas
< i cogau;tlonh does indeed have value for negotiators—and to suggest what consti
e of such an approach—because I do i o -
: core not believe that mediati
e ; ¢ mediation must be evalua-
Sy ltmrz-::lv-fe dto Ife: useful and attractive to disputants. In fact, I suggest that just the oppo-
- mediation will be more valuah] d i
S o €, and more atlractive, to disputants when it
: assists rather than supplants or direc i : e
! an § : rects the parties’ iati ]
R e parties” negotiation. See infra text
There is a i 15 inqui
i \:::herﬁrcason for Il’ucusang this inquiry on the value of mediation as assisted
e w‘.mld scl'uchl ]tlu ];::plam why evaluative intervention is of value to negotiators, the
apply well beyond the mediation : i ;
fi A9 Sppt . 1an process: we might equally ask, what value
neg];[mesimo a.egs _Irllke early neutral evaluation, advisory arbitration or summary jury ;rial have to
g Ts: Lhat question is certainly worth i it i ;
o : answering, but it ig i i
e A F 5 Dot a question uniguely
4 at is the point. When mediation follow: i 4
o e _ on lollows an evaluative model, it is not
se other evaluative processes, § i :
el the - wome argue that, for this very reason, it
mediation at all. See, e.g., Kimbe v
Friedy ed - o¢¢, e.g., Kimberlee K. Kovach and Lela P, L
(1995?{:,?: ; Mediation Is An Oxymoron, 14 ALTERNATIVES To THe Hici Cost oF meﬂ‘-;-
; atever one’s view on this question i i ;
¢ , the point here i / i
b : o I P 15 10 examine whether media-
0 negotiators even when—and perhaps precisely because—it is fundamentally

. See B ; Riski
o ;S? 5;3;”:1 note I; Riskin, supra note 1;: Warren E. Burger, Isn't There a Better Wav?
F,R_.[),-] 1.} [?;._ i?zz,l 3; ;.?4: I?ank E. A, Sander, Varieties af Dispure Processing, 7{}
St ,JUW . 5 410).,( ]J;?j;‘ajl’c;;s?;, An Evalvation of Alternatives to Coupt Adju-
i Dtian, sT. Svs. J. 42 =J): Jay Folberg, Divorce Mediation—aA W,
Ve, in ALTERNATIVE MEANS OF FamiLy s : i
EA] ! : : REsoLumiow 11 (H ids
o e Sa spgra (Howard Davidson et al. eds
; a D, Ros 2. In Defense of Mediation, 33 Arg !
Bl e o el InDefenea g tom, 33 Ariz. L. Rev. 466 (1991} Tersi
b 1ld Custody Mediation: A Proposed Alternarive 1o Litigation, 1989
- See, e.g.. Mare Galanter, Readi
. Ma als - ding the Landscape of Di o W
e e b pe of Dispures: Whar We Know ! !
0w (and Think We Know) Abour Our Allegedly Conrentious and Lr':ig:'au.rlsif;efm; ]Ir
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UCLA L. Rev. 4 (1983); Herbert M. Kritzer, Adjudication to Settlement: Shading in the
Gray, 70 Jubicature 161, 162-164 (1986) (of roughly 1,650 federal and state court cases,
only 7 percent were tried to a verdict, 15 percent ended in another form of judicial determi-
nation, 9 percent settled following a ruling on a motion and the rest [69 percent] were other-
wise settled); David M. Trubek et al., The Costs of Ordinary Civil Litigation,
31 UCLA L. Rev. 72, 89 (1983) (roughly 8 percent of civil suits filed in state and federal
courts went to trial, 22.5 percent were resolved by judicial action such as summary judg-
ment or dismissal, and the remainder were settled); JoNataax M. Hyvmax et AL, CrviL SeT-
TLEMENT 26-27 (1993) (New Jersey lawyers surveyed about recently completed civil cases
indicated that 75 percent were resolved by settlement).

8. See Craig A. McEwen et al., Bring in the Lawyers: Challenging the Dominant Approaches
to Ensuring Faimess in Divorce Mediation, 79 M, L. Rev. 1317, 1373 (1995); Rogers

anp McEwen, supra note 1, §§ 4:04, 5:03.
9, See Davip A. Lax axp James K. SEpenUS, THE MANAGER A5 NEGOTIATOR: BARGAINING FOR

CoorEraTiON AND COMPETITIVE Gamy (1986).
10. S22 MARGARET A. NEALE anp Max H. Bazermax, COGNITION AND RATIONALITY IN

NEGoTIATION (199]1).
11. See Barriers 1o Conruict REsoLution (Kenneth J. Arrow et al. eds., 1993) [hereinafter

BarRIERS).
12. I note also that recent negotiation scholarship has generated many other important insights di-

rected to other questions. See, e.g., Barbara Gray, The Gender-Based Foundations of Negotia-
tion Theory, 4 RESEARCH oN NEGOTIATION I¥ OrcanizaTions 33 (1994); Roy J. LEWICKI aND
Bareara Benepict Bunker, DEVELOPING AND MAamsTamms TrusT v Work RELaTionsHIps (Max
M. Fisher College of Business [The Ohio State University] Working Paper No. 9440, 1994),
These scholars are exploring alternative ways to conceptualize the negotiation process alto-
gether, focusing on its significance as relationship-forming activity rather than as instrumental
bargaining, My focus here on the “barriers” literature stems from its direct relevance to the
questions at hand.

13. For a good introduction to this framework, see Robert H. Mnookin, Why Negotiations Fail:
An Exploration of Barriers to the Resolution of Conflici, 8 Owio St. J. on Dise. ResoL. 235
(1993) (discussing his 1992 Schwartz Lecture on Dispute Resolution at The Ohio State
University College of Law).

14, See Robert H. Mnookin and Lee Ross, Introduction to Barriers, supra note 11, at 3, 3-7.

15. See id. at T-10; Lax axp SesENTUS, supra note 9, at 29-40. Lax and Sebenius, in their discus-
sion of the problem of strategic behavior, articulate the now widely used concepts of “value
claiming” and “value creation’ to describe competitive and cooperative behavior by negotia-
tors. In their framework, the tension between the opportunities to claim value and to create it
leads to rational but ironically self-defeating strategic behavior, Dealing with this “negotiator’s
dilemma’ is the task of the negotiator, but it is guite a difficult one, and the failure to “man-
age” the dilemma effectively often results in suboptimal bargains, if not impasse. Lax and
Sebenius base their work on earlier work on strategic bargaining and game theory by
Schelling and Raiffa, see Tuomas C. SHeLLvg, THe Stratecy ofF Coxruicr (1960); Howarp -
Rairra, THE ArT AND Science or Negotiamiox (1982), and subsequent refinements of that work
by Walton and McKersie, see Richarp E. WavLtox axp Rogert B, McKersie, A BEHavioraL
Theory or Lagor Necomatioxs (1965). Related to the work of Lax and Sebenius is a growing

body of work in the field of game theory that models negotiating behavior under conditions of
imperfect information. See, e.g.. Peter C. Cramton, Bargaining with Incomplete Informarion:
An Infinite-Horizon Model with Two-Sided Unceriainty, 51 Rev. Ecox. Stup. 579 (1984);
Kalyan Chatterjee, Incentive Compartibility in Bargaining Under Uncertainty, 97 Q.J. Ecox.
717 (1982): Roger B. Myerson, Analvsis of Twe Bargaining Problems with Incamplere
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Information, in Gave-Treoreric MobeLs of Barcame 115 (Alvin E. Roth ed., 1985). This
work in game theory, though more technical in form and presentation than that of Lax and
Sebenius, suggests similar conclusions regarding the barrier effects of strategic behavior.

16. Some scholars argue that strikes and lockouts provide examples of the serious problems that
arise from the inability of negotiators to transcend strategic barriers, They suggest that a
strike or lockout often represents the only way that labor or management can convey to the
other side the seriousness of a position, because every other kind of statement made within
the negotiation process is seen as a strategic maneuver and therefore unreliable. Strikes and
lockouts thus become the only reliable “signals” negetiators can use as a last-resort means of
communicating serious positions. See Rosert WiLsox, NecomiaTion Wirk PrivaTe INFORMA-
TION: LITIGATION AND STRIKES, 11-13 (Stanford Center on Conflict and Negotiation Working
Paper No. 43, 1994). i

17. NEALE AND BaZERMAN, supra note 10, at 41-43, point to the work of Kahneman and Tversky
as the seminal work on “cognitive heuristics.” See Daniel Kahneman and Amos Tversky,
FProspect Theory: An Analysis of Decision Under Risk, 47 Ecovometrica 263 (1979); Amos
Tversky and Daniel Kahneman, Judgment Under Uncertainty: Heuristics and Biases, 185 Sci-
ENCE 1124 (1974); Amos Tversky and Daniel Kahneman, The Framing of Decisions and the
Psychology of Choice, 211 Science 453 (1981). As Neale and Bazerman put it, “Kahneman
and Tversky . . . provided critical information about specific, systematic biases that influence
Judgment; they also suggest that decision makers rely on . . . simplifying strategies, called
cognitive heuristics, to make decisions, [whose] . . . use can sometimes lead to severe deci-
sion errors.” NEaLE AND BAZERMAX, supra note 10, at 43,

18. Some of the major work translating the insights on cognitive biases to the negotiation con-
text has been done by Neale, Bazerman, Ross, Tversky, and colleagues and students working
with them. See, .8, NEALE anD BazERMAN, supra note 10; Margaret A, Neale and Max H.
Bazerman, The Effects of Framing and Negotiator Overconfidence on Bargaining Behavior
and Outcomes, 28 Acap. Mour. 1. 34 (1985); Max H. Bazerman and Margaret A, Neale,
The Role of Fairness Considerations and Relationships in a Judgmental Ferspective of Ne-
gotiation, in Barriers, supra note 11, at 86 [hereinafter Bazerman and Nesle, Role of Fair-
ness); Max H. Bazerman and 1. §. Carroll, Negotiator Cognition, 9 RESEARCH 1 ORGANIZA-
TIONAL BEdavior 247 (1987); Lee Ross, Reactive Devaluation in Negotiation and Conflict
Resolution, in Barrigrs, supra note 11, at 26: Lee Ross and Constance Stillinger, Barriers to
Conflict Resolution, 7 Necottation J. 389 (1991); Lee Ross and A, Ward, Psvchological
Barriers to Dispute Resolution, 27 ADVANCES I ExpERIMENTAL Soc, Psycnor. 255 (1995);
Draniel Kahneman and Amos Tversky, Conflict Resolution; A Cognitive Perspective, in Bar-

RIERS, supra note 11, at 44; Russell Korobkin and Chris Guthrie, Psychological Barriers to
Litigation Settlement: An Experimental Approach, 93 Micu. L. Rev, 107 (1994),

19. See Mnookin and Ross, supra note 14, at 16-17; Kahneman and Tversky, supra note 18, at
54-59. In the literature, loss aversion is linked to a related cognitive bias called “framing.”
In this cognitive pattern, people have different attitudes when choosing between two out-
comes of equal value, one certain and one contingent, depending on whether the outcomes
are viewed as potential gains or potential losses. When both outcomes are seen as gains,
people tend to choose the certain outcome, ie., they are risk-averse: but when both are
viewed as losses, they tend to choose the contingent outcome, i.e., they are risk-secking. In
other words, despite the fact that the choices are objectively fixed, they will be seen and
compared differently depending on whether the choice is framed as “certain gain v. contin-
gent gain” or “certain loss v, contingent loss.” See NEaLE anp Bazermax, stipra note 10, at
44-48; Korobkin and Guthrie, supra note 18, at 109, 129-138. This difference of interpreta-
tion cannot be explained in rational terms: rather, the process of cognition seems to “trick”
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us into reacting differently to different frames—a point also evident in loss aversion, The
consequences of the “framing effect” for negotiation can be very significant. For example, if
a concession can be framed not as “giving up something of value,” but rather “reducing a li-
ability,” loss aversion will be avoided. Likewise, if a settlement offer and possible verdict
can both be framed as gains rather than losses, by comparison to the status guo, acceptance
of the offer is more likely. See Mnookin and Ross, supra note 14, at 16-17.

20. The example given in the text, loss aversion, is only one of many cognitive biases that have
been identified and shown to affect the negotiation process as “barriers to settlement.” Some
of the most important are: (1) framing, see supra note 19; (2) equity secking (i.c., seeking
outcomes that provide not merely gains but gains proportional to perceived past injustice
done by others), see Mnookin and Ross, supra note 14, at 11-13; Bazerman and Neale, The
Role of Fairness, supra note 18: Korobkin and Guthrie, supra note 18, at 142-150; (3) reac-
tive devaluation (ie., devaluing proposals or offers solely because they have been offered
by an adversary), see Ross, supra note 18; Korobkin and Guthrie, supra note 18, at
150-160; (4) misattributional error (L.e., attributing others’ actions or proposals to evil mo-
tives rather than situational constraints, while seeing one’s own acts as wholly innocent),
see Mnookin and Ross, supra note 14, at 13-15; and (5) Jjudgmental overconfidence, (ie.,,
being overly optimistic about the likelihood of attaining outcomes that favor oneself), see
Mnookin and Ross, supra nole 14, at 17-18; Kahneman and Tversky, supra note 18, at
46-50. All of these biases can and do ereate barriers to negotiated settlement, in ways that
can easily be imagined. Still other cognitive barriers are noted and discussed in Neats AND
BazerMmaN, supra note 10, at 12, 48-77.

21. With regard to the difficulty of negotiators overcoming strategic barriers by themselves,
Gilson and Mnookin discuss the problem in the context of lawyers’ incentives to exchange
or conczal information in the litigation process. See Ronald 1. Gilson and Robert H.
Mnookin, Coaperation and Competition in Litigation: Can Lawyers Dampen Conflict? in
BARRIERS, supra note 11, at 184, 192-72] 1. Their discussion suggests that, in order o re-
duce strategic behavior in a particular negotiation, there must be some meta-framework

surrounding the negatiation in which norms, rules or agreements are set regarding informa-
tion exchange that everyone is confident will be followed by all sides. This might take var-
ious forms: a network of individual lawyer relationships, a “reputational market” for hon-
esty, an unwritten code formed by large firms, Judicial or professional rules and so on,
What is obvious from the list itself is that these kinds of quasi-institutional frameworks are
costly and difficult to establish, and defections from them difficult to police. As a result, it
is unrealistic Lo expect negotiators to give up strategic behavior and rely on such frame-
works to guarantee openness in information exchange. Lowering strategic barriers, in
short, is hard for negotiators to do without 2 larger framework to rely on, and the larger
frameworks are hard to create.

Regarding the difficulty of negoetiators overcoming cognitive barriers themselves, one
of the most telling indicators of this is Neale and Bazerman's discussion of whether “nego-
tiator experience and expertise” helps them to correct cognitive biases. See NeaLe anp
BazerMAN, supra note 10, at 81-96, They review the evidence and conclude that it “paints a
very pessimistic picture of the idea that experience will, in fact, eliminate decision biases.”
Id. at 86. Even training on how to avoid cognilive biases has not been much help: “Using
exlensive training to cure biases in decision making has met with only limited suceess.” /d
at 94. Thus, negotiators, even after being made aware of cognitive biases and trained in how
to avoid them, apparently find this very difficult to do for themselves,

23, See Lax aND SEBENIUS, supra note 9, at 172-176; Mnookin and Ross, supra note 14, at
22-24; NEALE AnD BazERMAN, supra note 10, at 136-140,

\
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. 23, The fullest discussion is offered by Lax aND SEBENIUS, supra note 9, at 172-176. For ex-

=|‘mplc, they suggest that a mediator can: (1) facilitate information flow and communi
ol | tion “[b]y acting as a selective conduit of information™; (2) “help a negotiator uuderstai:z
- !hc intrfrcsts and predicaments™ of the other side; (3) “foster each negotiator’s creativigy”
| in putting forward novel proposals; (4) “reduce [their] vulnerability” to perceptions l;f
- wr:lukncss by the other side that lead to “excessive claiming”; and (5) “blunt conflict esca-
lation . . . by enhancing trust [and] convey to each negotiator a more sympathetic under-

. standing of his counterparts.” /d. at 172-174.
o | 24, For suggeslions along these lines by Lax and Sebenius, see supra note 23.
25, In the workshop role play on which our scenario is based, se¢ supra note 2, the answer of
| the expert—played by Professor Leonard Riskin—followed very similar lines.

‘.# I..! 26, As ||_utgd above, see supra note 5, some mediators take an aporoach that involves this kind of
qu |:!'n'.dn;lton, advice-giving and even arm-twisting. See, e.g., Kolb and Kressel, supra note 5, at
I d470 fl?d, for one good summary of this approach. Presumably, one reason that some med'ia-
| Ir tors follow this approach is that they believe this is what parties need and want. The view that
. | this is so is indeed expressed by both mediators and by some lawyers. See Deborah M. Kolb
| William Hobgood: “Conditioning™ Parties in Labor Grievances, in WHexn TaLk "n’«"t:qucsr
o ‘ supra note 5, at 149, 170-171 (citing comments by William Hobgood, a labor mediator, [ha;
: l!uc.ll)' c:u:l;!r on, I get a feel for what a settlement will look like. You get a ‘fix’ on things be-
cause you've been there before. That's why the parties want you.”); James J. Alfini, Trash-
. o ing, Bashing, and Hashing It Out: Is This the End of “Geood Mediation™?, 19 Fua. ‘ET UL
.. I-::I v i f _t’vé‘»—?l (!991) (ciling: comments by a mediation program that attorneys complain if
et : I n. .I11|:I:|l‘.'ll0r ftss:gned to their case was ‘not pushy cncal_lgh,' .« - [T]he attorneys had come
._‘ o expect mediators who would *hammer some sense” into the other side.”) See also, e.z.
Ianiis ©, Frevwp, THE NEUTRAL MNEGOTIATOR: WY AND How Mepiamion Can Work T:"l RruI
l‘-- '-.ul vit Doctar Diseutes (1994); Dwicnt Govasy, MEpaTiG LEGAL DispuTtes: EFFECTIVE
.‘ STEATEGIES FoR LawYERS aND MEDiaTors (1996). As discussed in the text below, see infra text

avcompanying notes 27-45, other evidence suggests that what parties value in mediation is

.‘ quite different. !

M See, eog, Janice AL Roehl and Royer F, Cook, Mediation in Interpersonal Disputes: Effec-

£ fiveness and Limitations, in MEDIATION RESEARCH: THE PROCESS aND EFFECTIVENESS OF THIRD-
. ‘ Pariy Intervenmion 31, 33-37 (Kenneth Kressel and Dean G. Pruitt eds., 1989) [hereinafter
: Muniarion Researc] (“Disputing parties typically . . . feel satisfied with the process and
= would return if a dispute arose in the future. [One study] found that 80-89 percent of dis-
2 * Puitints . were satisfied with the mediator . . . and the mediation process. Similar or
_ slightly lower satisfaction rates were found [in four other studies].”); Jessica Pearson and
- I‘*j-un'g. Thoennes, Divorce Mediation: Reflections on a Decade of Research, in MEpiaTioN
‘ Bpsiancn, supra, at 9, 18=22 (“More than three-fourths of the . . . mediation clients [of two
» dillerent programs studied] expressed extreme satisfaction with the process . . . In contrast,
- only A0 percent of . . . respondents [in one study] were satisfied with the court process, and
only about 30 percent of the [other] sample . . ."); Craig A. McEwen and Richard J.
. @ M Hinan, Mediation in Small Claims Court: Achieving Compliance Through Consent, 18 L.
3 n.-..-l S -. I\'Iw, 1_1: 45-47 (]9.34) (“Our p?rtrai_l of compliance and litigant satisfaction is
tch fike that “_hlf:h emerges in other studies of small claims mediation, of custody media-
ol How, and ol :m-ulmltmu_t}f neighborhood and interpersonal disputes. Rates of c-::-mp]i:mct and
atisbiwtion are quite high in mediated cascs and seem consistently higher than those reported
- 9 o able JlL]jlldiCi't!Cd cases . . 7). See geuramﬁ_\' EoGeErs axp R](‘EWEN, supre O I,
ol PO, 1. 28-29 and accompanying text (citing similar findings in studies of mediation of
Civil elaims such as tort and contract actions), In most studies, the premise seems to be that
-
-
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increased rates of compliance are themselves linked to higher satisfaction levels, although
both may be linked to third variables such as perceptions of fairness, as discussed infra text
accompanying notes 28-32. Many of the studies try to measure not only party attitudes but
objective impacts of mediation, but those findings are not specifically relevant to the issue
under discussion.
See, e.g., Pearson and Thoennes, supra note 27, at 19 (noting that respondents cite all of
these factors to explain their high satisfaction levels); Craig A. McEwen and Richard I.
Maiman, Small Claims Mediation in Maine: An Empirical Assessment, 33 ME. L. Rev. 237,
254-260 (1981) (linking high satisfaction levels to parties’ perception of “processual advan-
tages” including: opportunities for free expression of emotions and feeling, closer attention
to a range of issues dividing the parties, full involvement of the parties in shaping the agree-
ment and reduction of polarization between parties—all of which also tend to produce
higher rates of compliance).
See, e.g., Joan B. Kelly and Lynn L. Gigy, Divorce Mediation: Characteristics of Clients and
Outcomes, in MEDIATION RESEARCH, supra note 27, at 263, 278 (finding “substantial satisfac-
tion among those who try but are unable to reach agreement”); Kenneth Kressel and Dean G.
Pruitt, Conchision: A Research Perspective on the Mediation of Social Conflict, in MELiATION
ResearcH, supra note 27, at 394, 395-396 (“User satisfaction with mediation is typically 75
percent or higher, even for those who fail to reach a mediated agreement.”); ROGERS AND
McEwex, supra note 1, § 4:04, n.29 and accompanying text {(“Research . . . consistently
shows that disputants come away well-satisfied with the experience even when mediation
fails [to produce a settlement].”); McEwen and Maiman, supra note 28, at 254-260 (report-
ing that “winners” and “losers” both give mediation similar ratings on fairness); Michelle
Hermann et al., The Metrocourt Project Final Report (Jan. 1993) (University of New Mexico
Center for the Stucly and Resolution of Disputes) (finding that minority claimants, who seem
lo fare worse in mediation than in adjudication, nevertheless report greater satisfaction with
mediation than with adjudication),
The term expresses the view that subjectively perceived fairness is an important factor in as-
sessing social procedures of all kinds. See E. ALLAN Livp avp Tom R. TyLER, THE Social Psy-
cHoLoGy oF ProcentraL Justice 3-5 (1988). The early procedural justice literature focused in
large part on studying disputant preferences for adversarial as opposed to inquisitorial adjudi-
catory procedures and maintained that disputants preferred the former because it gave them
more “process control’—i.e., greater opportunity to put what they felt was important infor-
mation before the judge. See generally John Thibaut et al., Procedural Justice as Fafrmess,
36 Srax. L. Rev. 1271, 1272-1273, 1287-1289 (1974); Stephen LaTour et al., Procedure:
Transnational Perspectives and Preferences, 86 Yate L. J., 258, 250-262 (1976}, Part of the
thesis was the premise that the ultimate concem of disputants was obtaining a favorable out-
come, and higher degrees of process control were valued because they seemed likely to im-
prove the chances of such an outcome. Thus, procedural justice was valued because it helped
produce substantive (or distributive) justice.

A “second generation” of procedural justice scholarship has challenged this premise,
arguing that process control is valued not only because of its presumed benefit in attaining
favorable outcomes, but also because the experience of participation and expression is itself
valued highly by disputants. See Lvp axp TyLer, supra, at 94-106, 206-217. Lind and
Tyler, the foremost exponents of this view of procedural justice, describe numerous studies
showing that. “the perception that one has had an opportunity to express oneself and o have
one’s views considered [i.e., process control] . . . plays a critical role in fairness judg-
ments”* Td. at 106. In fact, “virtally all of the studies of procedural faimess in dispute reso-
lution” have shown that process control produces higher assessments of procedural fairness

-
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I “even where subjects received negative outcomes.” Jd. at 97. Based on a wide array of re-
| search on procedure in areas ranging from management to governance to dispute resolution,
| Lind and Tyler conclude that high degrees of process conirol generate high levels of per-
e ceived faimess and satisfaction and that process control is valued because of the importance
| people place on being treated with dignity and having an opportunity to express themselves,
[ independent of the ultimate outcome of the procedure. See id. at 206-217,
31. See LaTour et al,, supra note 30, at 279-282; McEwen and Maiman, supra note 27, at 47
McEwen and Maiman, supra note 28; Tom R. Tyler et al,, “Preferring, Choosing, and Eval-
uating Dispute Resolution Procedures: The Psychological Antecedents of Feelings and
Choices” (American Bar Foundation Working Paper, 1993); Dean G. Pruitt et al,, Long-
| & Term Success in Mediation, 17 L. & Hum. Benav. 313 (1993); Stephen B. Goldberg and
i Jean M. Brett, Dispuranis’ Perspectives on the Differences Between Mediation and Arbitra-
tion, 6 NecomiaTion I, 249 (1990); Dean G. Pruitt et al., Geal Achievement, Procedural Jus-
tice and the Success of Mediation, 1 Tnt'L ], ConrLicT Mo, 33, 42 (1990). In these and
similar studies, disputants show a clear preference for processes with high levels of process
contrel and prefer less antocratic, more consensual processes over those with the opposite
| character, See generally Tom R. Tyler, The Psychology of Disputant Coneerns in Media-
. rion, 3 Necomation . 367 (1987).
1
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32. See, e.g.. Pearson and Thoennes, supra note 27, at 18-29, where the authors conclude that
“the degree of disputant participation may be the key distinction between mediation and ad-
Judication . . . [I]n mediation, disputants retain the opportunity to shape settlements and to
accept or reject them.” Jof. at 29. By contrast, they report that “the degree of control exer-
cised by lawyers and judges [in the court process] seemed shocking to many.” Id. at 20.
Moreover, several studies of mediation programs show that when the kind of mediation of-
fered by the program lacks the features mentioned in the text—and thus lacks real process
control—satisfaction levels are very low. See, e.g., Nancy THOENNES ET AL., EVALUATION OF
THE USE oF Manpatory Divoree Mepiation (1991) (reporting high levels of dissatisfaction

-among clients where mediation involved perceived pressures to settle and narrow focus of

s issues); Pearson and Thoennes, supra note 27, at 18-21 (reporting much lower satisfaction

rates, by comparison to other programs studied, for a program where practice was more

1% | concerned with “expediting the processing” of cases than with providing opportunities for
participation or expression).

33. When explaining mediation to parties, placing emphasis on efficiency benefits is not only
unnecessary—as pointed out in the text—but probably misleading. The reason is that while
mediation and other ADR processes are often advocated on the grounds that they will pro-
vide the benefits of speed, cost savings, ete., there is still no clear evidence that this is the
case. On the contrary, evidence is mounting that ADR processes have much more limited
impact in these dimensions than originally expected. See, e.g., John Barkai and Gene Kasse-
baum, Using Courr-Annexed Arbitration to Reduce Litigant Costs and to Increase the Pace
of Litigation, 16 Perperoive L. Rev. 543, 557-564 (1989) (finding, based on one of the most
extensive studies of a state court-ordered arbitration program, that time and cost savings,
both public and private, were of limited and uncertain dimensions, even though settlements
tended to occur earlier); Deborah R. Hensler, What We Know and Don’t Know Abawt Coure-
Administered Arbitration, 69 Jubicature 270, 273-275 (1986) (reporting similar findings
from studies of programs in three states),

Much_of this evidence concems court-ordered nonbinding arbitration, but the picture
may not be too different for mediation when more evidence is accumulated. Thus far, the
evidence on mediation’s “efficiency” impact is mixed. See Kressel and Pruitt, supra note
29, at 394, 398-399 (1989); RocErs AND McEwen, supra note 1, § 4:04 (accompanying text
at nn.33-34), § 5:03 (accompanying text at nn.29-30), § 6:02; Marc Galanter and Mia

34
. Some have argued that encouraging lawyer attendance at mediations is problematic becni

36.
37
38
39,
40.
4],
42,
43,

44.

45,
46.
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Cahill, “Most Cases Settle” Judicial Promotion and Regulation of Settlementy, 46 S1an. |
Rev. 1339, 1356-1366 and n.105. The discovery that ADR’s efficiency impact may nol b
as great as expected is related to the realization that ADR processes are generally alteiin
tives to negotiation, not trial—so that cost and time gains must be measured by relerence
party negotiation. See supra notes 7-8 and accompanying text. Using this standurd, the
gains, even where they exist, may be modest rather than substantial.

See McEwen et al., supra note 8.

they believe that lawyers will strongly resist attending mediations, and that when they do
tend they will obstruct the process. See id. at 1351-1355. In fact, this program had the oppi
site result: the lawyers attended mediation sessions willingly; and not only were the lnwyeis
not obstructive, but mediators and lawyers found each other’s contributions complemeniiry
and hence very productive. See fd. at 1338-1373.

See id. at 1371,

See id. at 1369, 1381-1382.

See id. at 1381.

Id. at 1382-1383.

Id, at 1383-1384.

Id, at 1370, ’

See supra notes 27-32 and accompanying text. :

Although this study concentrated on lawyers” views of mediation, it seems likely thit 1l
clients’ views are very similar. It seems clear that lawyers found these features of medin
tion valuable because their clients place importance on having better information, grenio
participation and fuller communication. In fact, many of the specific comments reported (i)
the study make it clear that the lawyers valued mediation because it helped them satisly
clients better. See McEwen et al., supra note 8, at 1364-1373, 1378-1385. A number al (he
studies of mediation cited earlier also demonstrate that the two features mentioned in the
text—participation and communication or expression—are what make mediation so ntio
tive and satisfying to participants. See, e.g., Pearson and Thoennes, supra note 27, il
18-2%; McEwen and Maiman, supra note 28, at 254-260. Both of these studics suggenl
that the more attention is given to these two dimensions of “process control,” the more i
ties will value the process.

The reason for this inconsistency is not hard to see. Negotiation scholarship, looking al the
parties’ process from the outside, assumes both that parties value outcome ellects (senle
ment production and quality) and see how mediation can enhance them by lowering the b
riers that impede the negotiation process. Party-attitude scholarship, looking at how parties
view dispute resolution from the inside, finds that outcome effects are less important (o
them than process quality, and sees how mediation can improve the process quality of unis
sisted negotiation.

See Livp anp TyLer, supra note 30, at 203-220.

In fact, in the major examples of the “barriers” literature cited earlier, see supra notes 9 1l
and accompanying text, there is scarcely any reference to the notion that negotiators might
value something other than obtaining an “optimal outcome.” Indeed, some phenomena that
might be seen, from the procedural justice viewpoint, as tied to the desire for process con
trol—such as the desire to feel that one’s grievance about a past injustice has been heard
are seen in the barriers literature primarily as obstacles to reaching an agreement. See, o0,
Mnookin and Ross, supra note 14, at 11-13. The suggestion here is that a full explanation
of how mediation can help with a phenomenon like “equity secking” should mention how
mediation can not only remove it as a barrier to settlement, but also satisfy it with the op
portunity for expression and communication, o

a8 8 5 & a4 8 B 2 a2 a2 a2 B



Y

]
-

T AV AW AV -j\.lxjtj'tjt}

[ Sy R ey v

454 Section Thirteen Managing Difficult Negotiation Situations: Third-Party Approaches

41. Compare supra text accompanying notes 15-21 and supra text accompanying notes 27-33

48. Bogg@ and McEwen's discussion of how lawyers might explain mediation’s value to client
lplphcitly confirms this point, by describing both kinds of potential impacts—barrier rcl.:m
tion and procedural justice enhancement—as benefits offered by mediation. See Rocg @
McEwEN, supra note 1, § 4:04, text accompanying nn.1-32, W

49. See supra note 5 and accompanying text.

50. See infra texF accompanying notes 57-71; see also supra note 5 and accompanying texe
31. The emphasis here is on what mediation can offer that other negotiation alternatives r;annot

?0, foir example, nonbinding arbitration or mini-trial may offer as much benefit as mediatior,
In saving time and cost and in promoting settlement, If s0, then these benefits are not yn; 'En
products of mediation, and an explanation of mediation’s value based on them would aa.l{i]E
equally to other processes. Explaining mediation’s value to negotiators means des.::rji'p :
what mediation can uniguely offer them. See supra note 5. =2

52. See Robert A. Baruch Bush, Efficiency and Protection, or Empowerment and Recognition?:
The Mediator's Role and Ethical Standards in Mediation, 41 Fia. L. Rev, 253 26?——76-8I
(1989); Bush, supra note 1, at 14; Jay FouBerG anp Avtson Tavioe, MEDMT;ON: A Com;:-;-
'I'ITENSIVII-: f}mDE To ReEsoLvinG ConrLicts WiTHoUT LiTigaTion 245 (1984) (stating th::u the

overriding feature and redeeming value of mediation [is that] . . . itis a consensnal
process that seeks self-determined resolutions™); Joseph B. Stulberg, The Theory and Pm;-
tice o:,r' Mediation: A Reply 1o Professor Susskind, 6 VT. L. Rev. 85, 113-116 (1981). There
I.S evidence that this value is gaining wider recognilion. Recently, three major or,éaniza-
tac-ps—rhe American Arbitration Association, the Society for Professionals in Dispute Reso-
lution and the American Bar Association—jointly adopted standards of conduct for media-
wfs._thc very first section of which declares: “Self-determination is the fundamental
prlmnple of mj:diation." Mookl Stanparps oF Conpuet For Me DIATIORS Standard I (1995),

. ‘r‘-'hc_n presenting the ideas discussed in this section, I am often challenged on the grounds
that it is u_nrea!isl:ic to think that disputants are really interested in auh}_eving greater self-
determination or, as discussed Just below in the text, greater ability to view others positively
rather than negatively. The realistic view, it is said, is that disputants simply want their
problem sol‘vod and their case settled, as quickly and cheaply as possible. T sometimes re-
spc::nd to this question by pointing to the lists of best-selling books featured regularly in
major newspapers, and noting that two categories of books appear with great regularity on
IhC:Sf.: lists: books on self-help and self-improvement, and books on communicating better
and lmpro\'ing relationships with others. Clearly, large numbers of people buy books on
Ihcge tWo topics—clearly related to the values discussed in the text—of their own free
f:honf:e and expense, Although this is certainly not a scientific demonstration, I suggest that
1t raises doubts about the “unrealism” of the views expressed here about ho\.:u- peopje value
self-determination and relating positively to others. '

54. See supra note 53,

33. Thenlz is '.?onsiderab[e evidence that a large majority of mediation practitioners focus solely
or primarily on these objectives and use one or more of the approaches to practice described
in Iiftc text. See Busi anp FoLcer, supra note 5, at 33-68, for a review of some of this
evidence.

36. See Busa ano Fovcer, supra note 5, at 84-112; Bush, supra note 52, at 267-275; Joseph P.
F_l:!lga;r and Robert A, Baruch Bush, Transformative Mediation and T.‘n'r:!-!’aml- Interven-

3 . =i e, " " o N R
:; r::{in;;:;;g;-{.-uads of a Transformative Approach to Praciice, 13 MepiaTion Q. (forth-

57. T!h; E!.I'iuf summary given in the following paragraphs is based on a much more extensive de-

scrption and explanation of this approach to mediation—which we call the “transformative
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approach”—published elsewhere. See Busn anp FoLcer, supra note 5; Folger and Bush,
supra note 56. The term “transformative” is meant to reflect that fact that, when mediation
practice follows this approach, participants can experience changes and improvement not
only in the situation that gave rise to the conflict, but also in their personal capacities for
self-determination and relating positively to others. As noted above, see supra notes 53-54
and accompanying text, our view is that disputants are interested in both kinds of change or
transformation. Others have also been striving to articulate and develop this sort of ap-
proach to mediation, whether or not using the exact same terms. See, e.g,, Sally Ganong
Pope, Inviting Fortuitous Events in Mediation: The Role of Empowerment and Recognition,
13 Mepiation Q. (forthcoming 1996); Trina Grillo, Respecting the Struggle: Following the
Parties Lead, 13 Mepiation Q. (forthcoming 1996); Albie Davis, The Logic Behind the
Magic of Mediation, 5 Neconiation 1. 17 (1989). See generally Kolb and Kressel, supra
note 5, at 466468, 474479,

The parties’ exercise and strengthening of their capacity for self-determination, through
making such choices, is what we mean by the empowerment effect of the mediation
process. See Bush axp FoLGer, supra note 5, at 85-89, 95-96; Folger and Bush, supra
note 56. Mediators foster empowerment by supporting party deliberation and decision
making throughout a mediation session. For concrete examples of the kinds of specific
practices involved, in a case study, sec Bust anp FoLcer, supra note 5, at 139-188,

The parties’ exercise and development of their capacity for self-transcendence, through giv-
ing consideration to the other party’s diverse perspective, is what we mean by the recogni-
tion effect of the process. See Bust axp FoLcer, supra note 5, at 89-94, 96-97; Folger and
Bush, supra note 56. Mediators foster recognition by supporting party perspective-taking at
all points in a mediation session where parties choose to engage in this effort. For concrete
examples of the kinds of specific practices involved, in a case study, see BusH axp FoLgeg,
supra note 5, at 139-188.

The term “BATNA™ stands for “best alternative to negotiated agreement™ and was popular-
ized by Fisher and Ury. See Rocer Fisuer axp Wiitiam Ury, GETTinG 10 YEs: NEGOTIATING
AGREEMENT WiTHoUT Griving In 97106 (2d. ed. 1991). In effect, the BATNA represents a par-
ty's freedom to reject a proposed settlement, and this freedom represents the best guarantes
that mediation will not be used to oppress parties in weaker positions. See Busu axp Fovcer,
supra note 5, at 275-276. Allowing and encouraging parties to pursue their BATNAs, where
they think it appropriate, is one of the ways—among others—that empowennent-centered me-
diation avoids the risk of unfaimess that some have rightly seen in mediation. See, e.g., Trina
Grillo, The Mediation Alternative: Process Dangers for Women, 100 YaLe L. 1, 1345 (1991).
For a more detailed discussion of what empowerment-and-recognition-centered mediation
might look like, see Bush D FoLGER, supra note 5, at 99-226; Folger and Bush, supra note
36. In the second source, we identify 10 specific practices that mediators following this ap-
proach regularly employ and that mediators following a more evaluative or directive ap-

‘proach typically do not.

: The dimensions of value described here are framed primarily in terms of “process control”

“benefits—participation, communication, self-determination and de-demonization—whose

~¥alue to parties is evident from the party-attitude literature. However, it is important to real-

- 1ze that these dimensions relate very directly to other measures of value that have long been

described as benefis to participants in mediation. For example, the ability to reach “creative
solutions™ 1o specific problems has long been cited as an important benefit of mediation.
See, e.g., Riskin, supra note 1, at 32-33. There is an obvious connection between the
process-related value of participation and the benefit of creative solutions, which is likely to

emerge from such participation.

x,




456 Section Thirteen  Managing Difficult Negotiation Situations: Third-Party Approaches

Similarly, the ability to preserve or restore important relationships has also been cited
as one of mediation’s important benefits to parties. See, ¢.g., Sander, supra note 6, at 33-35;
Riskin, supra note 1, at 120-124. The process-related value of de-demonization is, again,
clearly connected to the production of this benefit beyond the process itself. Thus, there is a
direct correspondence and continuity between the explanation of mediation’s value ad-
vanced in this essay, and other descriptions of mediation’s benefits to parties. The advan-
tage of the argument developed here is that it relates directly to “products” that disputants
themselves have identified as highly desirable, rather than to benefits that scem to some out-
side observer to be things that parties “ought” to consider valuable.

Another point worth noting concerns the view advanced by some precedural justice
theorists regarding wiy parties value process control so highly. Lind and Tyler argue that
i the reason is not related to parties’ concern for instrumental gain, burt rather to their desire
| for social connection and belonging. See Livp axp TYLER, supra note 30, at 221-242. Al-
] though I concur with their view that individuals’ values are not adequately explained by in-
strumentalist theories of human nature and motivation, I suggest that there may be another
explanation beyond the desire for social connection. Folger and T have argued, based on
work by others, including Gilligan, see CaroL GiLiax, 15 A DisrerenT VoIcE: PSycHOLOGI
caL THEORY anp Wouen's DeveLopsenT (1982), that moral development is also a primary
force in human motivation. See BusH anp FOLGER, supra note 5, at 242-25], According to
this view, people make choices, including choices about how they want to deal with con-
flict, out of a desire to develop and enact their capacities for morally superior forms of
awareness and behavior. In short, people want, if possible, to act with both strength and
compassion, and they value social processes that give the chance, and help them, to do so.

See id, Mediation can be one such process, and this may explain its attractiveness.
63. See James Boskey, Book Review, Tue ALTERNATIVE NEWSLETTER, Mar. 1995, at 22, 23 (re-
: viewing Rosert A. Baruch BusH anp Josern Fovcer, THE ProMise oF MEniaTioN: RESPONDING
10 ConrLict THROUGH EMPOWERMENT AND REcocnmion (1994) ); Camrie Menkel-Meadow, The
-Many Ways of Mediation: The Transformation of Traditions, Ideologies, Paradigms, and
Practices, 11 Necomamion 1. 217, 233-238, 240 (1995) (reviewing Rosert A. Baruck Busu
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Jt axD JoserH FoLoer, THE Proyise oF Mepiamion: ResroNniNG 1o CosrLict THROUGH EMPOWER-
ui MENT AND Recocnmox (1994); Deporan M. KoLeanp Assocs., WHEN TALK Works: PROFILES
! or MeptaTors (1994); Tue Possiry oF PoruLar JusTice: A Case STUDY oF ComvuniTy Mepr-

¢ ‘ ATION I THE Unimep STaTes (Sally Engle Merry & Neal Milner eds., 1993) ).

i 64, See Menkel-Meadow, supra note 63, at 225-230; Boskey, supra note 63, at 23, Menkel-

ol Meadow includes “evaluative” and “activist or accountable” mediation within her descrip-

b tion of viable “models of mediation” and “diversities of practice.” See Menkel-Meadow,

supra note 63, at 228-230. She also points approvingly to descriptions of the work of one
particular mediator, Lawrence Susskind, who is profiled in Wres TALK WoRrks, supra note
5, one of the books included in Menkel-Meadow’s review. From the description of
Susskind’s work there, see John Forester, Lawrence Susskind: Activist Mediation and Pub-
tic Disputes, in WHEx TaLk Works, supra note 5, at 309; Kolb and Kressel, supra note 5, at
470474, 479483, and indeed from Susskind’s own writing, see Lawrence Susskind, Envi-
ronmental Mediation and the Accowntability Problem, 6 V1. L. Rev. 1 (1981), it is clear that
the kind of mediation he practices and advocates includes, at certain times, a considerable
measure of evaluation, direction and pressure.

63. See supra note 5; supra note 26 and accompanying text.

66. Both of the critics cited above make these suggestions, implicitly or explicitly. See Boskey,

: stpra note 63, at 23; Menkel-Meadow, supra note 63, at 235-237.

| 67. The claim that disputants will find this approach to mediation attractive and satisfying is not

merely a theoretical proposition. Many of the studies cited earlier, in their detailed reports
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of what parties to mediation find most valuable, deseribe practices and impacts that relite
directly to either empowerment or recognition. See, e.g., Pearson and Thoennes, supra nofy
27, at 19-21, 24, 29; McEwen and Maiman, supra note 28, at 254-260: McEwen et il
supra note 8, at 1364-1373, 1378-1385.

Those who claim that empowerment-and-recognition-centered mediation is not whi
disputants want may also claim that the evidence of party: preferences reviewed here i o)
persuasive, because parties” subjective views of value are not necessarily objectively valid,
That is, parties may suffer from a “false consciousness”™ that prevents them from realizing
what is really of greatest value to them. See Livo axp TvLer, supra note 30, at 4; Galuntep
and Cahill, supra note 33, at 1357-1359. Such an argument, whatever its factual validity,
would be ironic coming from the critics of the approach to mediation advocated here. One
of their strongest objections to this approach has been that it imposes on the parties an oul-
sider’s view of what is important—empowerment and recognition rather than settlement,
See, e.g., Boskey, supra note 63, at 23; Menkel-Meadow, supra note 63, at 236-238, Onee
the evidence is put forth that parties themselves do value empowerment and recognition-
which correspond to expressed procedural justice preferences—it would be ironic to dismiss
this evidence itself on the grounds that parties do nat really know what is good for them,
Thus, the critics cannot have it hoth ways. If parties’ preferences should count—as they in-
deed should—then so should evidence of what these preferences are.

A suggestion was made by Dean Nancy Rogers, in response (o the argament presented here,
that many parties may prefer a noncoercive evaluative approach 1. mediation to a facilitg-
tive, empowerment-and-recognition-centered approach. In fact, the findings of the party-
attitude studies made thus far do not tell us which of these approaches parties find prefer-
able, for two reasons. First, the studies made thus far have not distinguished between these
two approaches in surveying or interviewing parties to mediation. Second, it is not clear that
sufficient numbers of practitioners of both approaches could be found, so that a valid study
of their clients® attitudes could be made. This argues for expansion of these approaches o
practice, at least to the point where a broad enough base valid for study exists.

For a review of some of the literature related to this point, see Busy axp FoLGer, supra
note 5, at 63-75. See also Alfini, supra note 26, at 66—75: ROGERS AND McEwWEN, supra
note 1, §§ 7:04-7:05. The latter is an extended discussion of settlement pressure in manda-
tory mediation.

See, e.g., THOENNES ET AL, Supra note 32 (reporting high levels of dissatisfaction among
clients where mediation involved perceived pressures to settle and narrow focus of issues);
Pearson and Thoennes, supra note 27, at 18-21 (reporting much lower satisfaction rates, by
comparison to other programs studied, for a program where practice was more concerned
with “expediting the processing” of cases than with providing opportunities for participation
or expression); McEwen and Maiman, supra note 23 {reporting high rates of perceived un-
fairness in sessions where pasties felt heavily pressured by mediators to reach agreement).

- As stated at the outset, this discussion has focused on how to explain to negotiators them-

selves the value of mediation as “assisted negotiation™ has to offer. The value focused on
here has thus been private value to the parties, as they themselves define it. The argument
was developed that mediation's ability to foster empowerment and recognition, which di-
rectly relates to the kind of process control that parties demonstrably value in dispute reso-
Iution, is a benefit that negotiators will readily understand and appreciate when it is properly
cxplained to them. The exclusive focus here on private benefit, however, in no way implies
that the fostering of empowerment and recognition in mediation has no public benefits. For
a discussion of the very important public benefits of an empowerment-and-recognition-
centered approach to mediation, see Busi axp Fovcer, supra note 5, at 28-32, 229-259:
Bush, supra note 1,
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