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PREFACE

This executive summary summarizes three technical reports that document RAND’s evaluation
of the Civil Justice Reform Act (CJRA) of 1990. It provides an overview of the purpose of the
CJRA, the basic design of the evaluation, the key findings, and their policy implications. It was
prepared for the Judicial Conference of the United States.

The three summarized reports are:

Implementation of the Civil Justice Reform Act in Pilot and Comparison Districts, RAND, MR-
801-IC]J, by James S. Kakalik, Terence Dunworth, Laural A. Hill, Daniel McCaffrey, Marian
Oshiro, Nicholas M. Pace, and Mary E. Vaiana, 1996. This document traces the stages in
the implementation of the CJRA in the study districts: the recommendations of the
advisory groups, the plans adopted by the districts, and the plans actually implemented.

An Evaluation of Judicial Case Management Under the Civil Justice Reform Act, RAND, MR-802-
IC], by James S. Kakalik, Terence Dunworth, Laural A. Hill, Daniel McCaffrey, Marian
Oshiro, Nicholas M. Pace, and Mary E. Vaiana, 1996. This document presents the main
descriptive and statistical evaluation of how the CJRA case management principles
implemented in the study districts affected cost, time to disposition, and participants’
satisfaction and views of fairness.

An Evaluation of Mediation and Early Neutral Evaluation Under the Civil Justice Reform Act,
RAND, MR-803-ICJ, by James S. Kakalik, Terence Dunworth, Laural A. Hill, Daniel
McCaffrey, Marian Oshiro, Nicholas M. Pace, and Mary E. Vaiana, 1996. This document
discusses the results of an evaluation of mediation and neutral evaluation designed to
supplement the alternative dispute resolution assessment contained in the main CJRA
evaluation.

For more information about the Institute for Civil Justice contact:

Dr. Deborah Hensler, Director
Institute for Civil Justice

RAND

1700 Main Street, P. O. Box 2138
Santa Monica, CA 90407-2138

TEL: (310) 451-6916

FAX: (310) 451-6979

Internet: Deborah_Hensler@rand.org

A profile of the Institute for Civil Justice, abstracts of its publications, and ordering information
can be found on RAND’s home page on the World Wide Web at http://www.rand.org/
centers/icj/.
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1. INTRODUCTION

The Civil Justice Reform Act (CJRA) of 1990 is rooted in more than a
decade of concern that cases in federal courts take too long and cost liti-
gants too much. As a consequence, proponents of reform argue, some lit-
igants are denied access to justice and many litigants incur inappropriate
burdens when they turn to the courts for assistance in resolving disputes.
In the late 1980s, several groups, including the Federal Courts Study
Committee and the Council on Competitiveness, began formulating re-
form proposals. One of these—the Task Force on Civil Justice Reform,
which was initiated by Senator Joseph Biden and convened by The
Brookings Institution—produced a set of recommendations that ulti-
mately led to legislation. The task force comprised leading litigators
from the plaintiffs’ and defense bar, civil and women’s rights lawyers, at-
torneys representing consumer and environmental organizations, repre-
sentatives of the insurance industry, general counsels of major corpora-
tions, former judges, and law professors.

The new legislation, the CJRA, required each federal district court to
conduct a self-study with the aid of an advisory group and to develop a
plan for civil case management to reduce costs and delay. To provide an
empirical basis for assessing new procedures adopted under the act, the
legislation also provided for an independent evaluation. Ten district
courts, denoted “pilot” district courts, were required to adopt plans that
incorporated certain case management principles through December
1995. The evaluation focused on the consequences of that pilot program.

The Judicial Conference and the Administrative Office of the U.S. Courts
asked RAND's Institute for Civil Justice to evaluate the implementation
and the effects of the CJRA in these districts. This document describes
the implementation of the CJRA and summarizes the effects of its case
management policies on time to disposition, costs, and participants’ sat-
isfaction and views of fairness.

To preview the main findings of the evaluation:

1. The CJRA pilot program, as the package was implemented, had little
effect on time to disposition, litigation costs, and attorneys’ satisfac-
tion and views of the fairness of case management.

2. But our analysis of case management as practiced across districts and
judges shows that what judges do to manage cases matters:

* Early judicial case management, setting the trial schedule early,
shortened time to discovery cutoff, and having litigants at or
available for settlement conferences are associated with a signifi-
cantly reduced time to disposition. Early judicial case manage-

The Civil Justice
Reform Act re-
quired federal
courts to develop
plans for reducing
cost and delay.

The act also man-
dated an indepen-
dent evaluation.



ment also is associated with significantly increased costs to liti-
gants, as measured by attorney work hours.

¢ Shortened time to discovery cutoff is associated with signifi-
cantly decreased attorney work hours.

* None of these policies significantly affects attorneys’ satisfaction
or views of fairness, either positively or negatively.

If early case management and early setting of the trial schedule are
combined with shortened discovery cutoff, the increase in costs as-
sociated with the former can be offset by the decrease in costs associ-
ated with the latter. We estimate that under these circumstances, lit-
igants in general civil cases that do not close within the first nine
months would pay no cost penalty for a reduced time to disposition
of approximately four to five months (about 30 percent of their me-
dian time to disposition).

The CJRA also required public reporting of the status of each judge’s
calendar every six months, including the number of cases pending
over three years. Since adoption of the CJRA, the total number of all
civil cases pending has increased, but the number of cases pending
more than three years has dropped by about 25 percent from its pre-
CJRA level.



2. OVERVIEW OF THE CJRA PILOT PROGRAM

The CJRA created a pilot program that required ten federal district courts
to incorporate certain case management principles into their plans and to
consider incorporating certain other case management techniques. Both
the principles and the techniques were largely based on those recom-
mended by the task force initiated by Senator Biden. The evaluation in-
cluded ten other districts to permit comparisons; these districts were not
required to adopt any of the case management principles or techniques.

The ten pilot districts selected by the Committee on Court Administra-
tion and Case Management of the Judicial Conference of the United
States were: California (S), Delaware, Georgia (N), New York (S), Okla-
homa (W), Pennsylvania (E), Tennessee (W), Texas (S), Utah, and Wis-
consin (E).

The Judicial Conference, with advice from RAND, also selected the fol-
lowing ten comparison districts: Arizona, California (C), Florida (N),
Illinois (N), Indiana (N), Kentucky (E), Kentucky (W), Maryland, New
York (E), and Pennsylvania (M).

Using several methods, we confirmed that the pilot and comparison dis-
tricts are comparable and adequately represent the range of districts in
the United States. Together, the 20 study districts have about one-third
of all federal judges and one-third of all federal case filings.

The pilot districts were required to implement their plans by January
1992; the other 84 districts, including the comparison districts, could im-
plement their plans any time before December 1993.

THE SIX CASE MANAGEMENT PRINCIPLES

The act directs each pilot district to incorporate the following principles
into its plan:

Differential case management;

Early judicial management;

Monitoring and control of complex cases;

L A

Encouragement of cost-effective discovery through voluntary
exchanges and cooperative discovery devices;

5. Good-faith efforts to resolve discovery disputes before filing mo-
tions; and

6. Referral of appropriate cases to alternative dispute resolution pro-
grams.

A key element in
the CJRA evalua-
tion was a pilot

program.

Ten pilot districts
were required to
adopt six case man-
agement principles.



Districts also had to
consider adopting
certain other tech-
niques.

Pilot districts must incorporate these principles, while other districts may
do so.

THE SIX CASE MANAGEMENT TECHNIQUES

The act directs each district to consider incorporating the following tech-
niques into its plan, but no district is required to incorporate them:

1. Joint discovery/case management plan;

2. Party representation at each pretrial conference by an attorney with
authority to bind that party regarding all matters previously identi-
fied by the court for discussion at the conference;

3. Required signature of attorney and party on all requests for discov-
ery extensions or trial postponements;

Early neutral evaluation;

Party representatives with authority to bind to be present or avail-
able by telephone at settlement conferences; and

6. Other features that the court considers appropriate.



3. FEATURES OF THE RAND EVALUATION

The evaluation is designed to provide a quantitative and qualitative basis
for assessing how the case management principles and techniques identi-
fied in the CJRA affect litigants’ costs (measured in both attorney work
hours and money), time to disposition, participants’ satisfaction with the
process, views of fairness of the process, and judge work time required.

Comparisons are made between the ten pilot and ten comparison dis-
tricts using data from cases terminated in 1991 before CJRA and sepa-
rately using data from cases filed in 1992-93 after implementation of the
pilot program plans. Because of differences between our pre-CJRA and
post-CJRA data that are unrelated to CJRA and that are difficult to prop-
erly account for, we focus on separate pre- and post-CJRA analyses. The
results of our qualitative analysis, combined with our separate pre- and
post-CJRA quantitative analyses, provide ample evidence concerning the
effects of the act.

The evaluation also uses quantitative analyses to compare cases man-
aged in different ways to determine how such management practices af-
fect litigants’ costs, time to disposition, participants’ satisfaction with the
process, and views of fairness. The quantitative analyses exploit natural
variation in judges’ management practices, rather than an experimental
random assignment of management practices to cases.

DATA SOURCES

The evaluation is based on extensive and detailed case-level data from
January 1991 through December 1995. Data sources include:

e Court records;
* Records, reports, and surveys of CJRA advisory groups;
* The districts’ cost and delay reduction plans;

¢ Detailed case processing and docket information on a sample of
cases;

* Surveys of judicial officers on their activities, time expenditures, and
views of CJRA;

¢ Mail surveys of attorneys and litigants about costs, time, satisfaction,
and views of the fairness of the process; and

* Interviews in person with judges, court staff, and lawyers in each of
the 20 districts.

The evaluation as-
sesses the effects of
case management
on time, cost, satis-
faction, and views
of fairness.



The evaluation uses
descriptive tabula-
tions and statistical
techniques as well
as qualitative data.

Similar data were collected for a special supplementary analysis of ADR
programs in the six study districts with a sufficiently high volume of
ADR cases to permit evaluation.

We used CJRA advisory group reports, documents, and meeting minutes
to assess the advisory group process and findings; we used the districts’
plans and proposed local rule changes to assess what the district said it
would do under CJRA; we used the dockets for a large sample of cases to
help us understand what was actually done on cases and when (such as
schedule setting, assignment to management tracks, or referral to ADR);
we used court records to assess the basic characteristics of the cases and
court actions, such as referral to ADR, that were not always on the court
docket; we used the judicial surveys on our sample of cases to get judges’
views on whether they had changed how they manage cases as a result
of CJRA; we used extensive mail surveys of thousands of lawyers and lit-
igants on our sample of cases to get their views on how the case was
managed and information on litigation costs, satisfaction, and views of
fairness; and we used extensive semi-structured interviews with judges,
court staff, advisory group members, and lawyers to better understand
both the implementation of CJRA and case management in the districts
before and after CJRA.

In total, more than 10,000 cases were selected for intensive study, and
more than 60,000 people were to be surveyed. We received completed
survey responses from judges on 3,280 cases (about two-thirds of those
closed in our post-CJRA sample), from about 9,000 lawyers (about one-
half of the lawyers surveyed), and from about 5,000 litigants (about one-
eighth of the litigants we attempted to survey). Because of the low liti-
gant response rate, we were limited in our ability to analyze litigants’
hours spent, satisfaction, and views of fairness.

ANALYTIC APPROACH

We use both descriptive tabulations and multivariate statistical tech-
niques to analyze time to disposition, costs, and participants’ satisfaction and
views of fairness.

We analyze time to disposition, rather than delay, since the latter cannot
be defined without reference to some currently unavailable standard of
how long civil cases should take to resolve.

We present information on two types of cost: those borne by the liti-
gants, measured in both monetary and work hour terms, and those borne
by the federal court system, measured in terms of judicial work hours.
Our full report provides data on monetary costs to litigants, litigant
hours spent, and lawyer work hours spent. However, we consider
lawyer work hours to be the best available measure of how case man-
agement affects litigation costs because it has uniform meaning regard-



less of attorney fee structure! or geographic variations in attorney fee
rates and can be used consistently for both in-house lawyers and outside
counsel. Consequently, in the statistical analyses we use lawyer work
hours as our measure of costs.

Our assessment of satisfaction and views of fairness is drawn from the
results of our surveys. 2

Given the observational nature of our data, one should not treat our sta-
tistical results as exact estimates of causal effect. Rather, our statistical
analyses summarize the differences observed in our sample of cases. We
have made every attempt to ensure that our estimates clearly represent
effects in our observed data, but since the pilot program did not ran-
domly assign case management procedures to cases using an experimen-
tal design, we cannot say definitively that our observed effects corre-
spond to causal effects among the studied cases and districts. Thus, in-
terpretation of our statistical results should take place only in the context
of an understanding of how the judicial system functions in practice.

We base our assessment of case management policies and procedures on
data from general civil litigation cases® with issue joined.* We also ana-
lyze the subset of these cases that took longer than nine months to dis-
position.

One issue that has been raised regarding the CJRA concerns the appro-
priateness and effectiveness of national uniform standardized rules and
procedures. Some people see CJRA as a “top down” reform started by
Congress. Others see CJRA with its local advisory groups and local rule
revisions as an attempt to tailor management to the local legal needs and
culture. Our research design did not address the debate over national
versus local rules and procedures. Instead, we analyze and report what

IUnder some fee structures, such as contingent fees, changes in lawyer work hours
that may result from changes in court management are not necessarily reflected in the fees
charged to clients.

2gatisfaction and views of fairness were measured by responses to the following
questions: How satisfied were you with the court management and procedures for this
case for your party or parties? How fair do you think the court management and proce-
dures were for this case for your party or parties?

SIn practice, federal district courts split the civil caseload into two categories—those
types of cases that usually receive minimal or no management, and those general civil liti-
gation cases to which the district’s standard case management policies and procedures ap-
ply (and which are of primary concern for evaluation of CJRA case management principles
and techniques). Minimal management is usually applied to prisoner cases (other than
death penalty cases), administrative reviews of Social Security cases, bankruptcy appeals,
foreclosure, forfeiture and penalty, and debt recovery cases.

4ssue is considered joined after the defendants have answered the complaint in ac-
cordance with F.R.Civ.P. Rule 12(a) or as mandated otherwise by the court (Administrative
Office of the United States Courts, Guide to Judiciary Policies and Procedures, Volume XI,
Statistics Manual, Chapter 5, p. 15, updated as of 1995).



happened as a result of CJRA and the application of management princi-
ples and techniques identified in the act; we leave it to others to draw
conclusions on the issue of uniformity of rules and procedures.



4. OVERVIEW OF THE CJRA’s IMPLEMENTATION

THE ADVISORY GROUP PROCESS

The CJRA empowered some 2,000 people across the country to examine,
diagnose, and prescribe remedies for the federal civil justice system.
These individuals were organized into advisory groups in each of the 94
districts.

The groups’ mandate was to assess the condition of the civil and criminal
dockets, identify the principal causes of delay and excess cost, and make
recommendations, which the court was free to accept or reject, for deal-
ing with these problems. The advisory groups were also to monitor the
implementation of the plan and provide input to an annual reassessment
for each district.

The act calls for a “balanced” composition of the advisory group, to in-
clude not only attorneys but also other persons who can speak for major
categories of litigants. That balance was met for the vast majority of the
advisory groups as far as lawyers are concerned. “Other persons” were
minimally represented. Limited by their lack of familiarity with the fed-
eral district court system, lay people usually played only a very modest
role in meetings of the advisory groups.

In general, the advisory groups approached their mission with dedica-
tion and conscientiousness. They analyzed the data that courts already
had regarding time to disposition, but they had little information on liti-
gation costs with which to work. Many groups supplemented court data
with interviews of judges and court clerks and with surveys of attorneys
and, occasionally, litigants. The advisory groups’ final reports reflected
considerable independence from the courts. Most courts incorporated
most of their advisory group’s recommendations into their plans.

Our interviews and the available documents suggest that the quality of
the required annual reassessments varies markedly from district to dis-
trict. Although the act does not require a written assessment, seven of
the 20 districts in this study have done written reassessments at least
twice. Six of the 20 districts had no written documentation of the results
of any annual assessment when we inquired in January 1996.

Our interviews indicate that generating the reports and plans required
by the act have made district courts more cognizant of case management
problems and opportunities. Bench-bar understanding reportedly has
also been improved. That benefit alone probably justifies the advisory
groups” work.

Advisory groups
played a key role in
developing each
district’s case man-
agement plan.

Most advisory
group members
were lawyers.

Most courts
adopted their
advisory group’s
recommenda-
tions.
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Factors beyond the
courts’ control may
influence cost and
delay.

All pilot districts
complied with the
act’s statutory lan-

guage . ..

... but the amount
of change varied
widely.

In some districts,
planned changes
were not fully im-
plemented.

Several of the CJRA advisory group assessments contended that certain
factors beyond the courts’ direct control influence civil litigation cost and
delay. Three factors predominated: First, the assessments cited the pres-
sure generated by the criminal docket. Legislation creating new federal
crimes, adoption of the Speedy Trial Act, and the advent of mandatory
sentencing guidelines all increase the burden on the federal court and
provide less time for the orderly movement of civil cases. Second, the
assessments noted that judicial vacancies are being left unfilled for sub-
stantial periods of time. Third, the need for better assessment of the ef-
fect of proposed legislation on the courts” workload was highlighted.

NATURE OF THE CJRA PLANS

All pilot districts complied with the statutory language in the act, which
provides loosely defined principles but leaves operational interpretation
to the discretion of individual districts and judicial officers.

Many pilot and comparison districts interpreted some or all of their cur-
rent and past practices to be consistent with the language of the act and
continued those practices unchanged. However, if the spirit of the act is
interpreted to mean experimentation and change focusing on the six
CJRA principles, then the pilot districts met that spirit to varying de-
grees.

Comparison districts, having no mandated policies, generally made
fewer changes than pilot districts.

Even in pilot districts whose plans suggested major changes, implemen-
tation often fell short. Thus, there was less change in case management
after CJRA than one might have expected from reading the plans.

However, implementing the pilot plans may have heightened the con-
sciousness of judges and lawyers and brought about some important im-
plicit shifts in attitude and approach to case management on the part of
the bench and bar. For example, our interviews suggested, and the case-
level data we collected confirmed, that the fraction of cases managed
early has increased and that time to discovery cutoff has shortened.



5. IMPLEMENTATION AND EFFECTS OF THE CJRA
CASE MANAGEMENT POLICIES

The six principles and six techniques specified in the act can be usefully
assigned to four categories: differential case management, early judicial
management, discovery management, and alternative dispute resolution.
We use these categories in our discussion of how the CJRA’s case man-
agement principles were implemented in the 20 study districts and how
these policies affected time to disposition, costs, satisfaction, and views
of fairness.

The evaluation presented in this chapter is based on quantitative analy-
ses that compare cases managed in different ways to determine the ef-
fects of different management practices. These analyses exploit observa-
tional data resulting from the naturally occurring variation in judges’
management practices, rather than data from an experimental random
assignment of management practices to cases. These observational data
have certain inherent constraints. In particular, judges and districts
choose to use certain case management policies and practices, and we
must assume that these judges and districts could differ from other
judges and districts choosing not to use them. Because of these potential
differences, our observed effects of a particular case management prac-
tice should be treated as an upper bound to what might occur if other
judges and districts were asked to implement that practice.

DIFFERENTIAL CASE MANAGEMENT

The essence of the differential case management (DCM) concept is that
different types of cases need different types and levels of judicial man-
agement. One way to implement DCM is to create a number of separate
tracks, each of which implies a prescribed structured approach to case
scheduling and management, and to assign cases early to these tracks.
The traditional approach is the judicial discretion model, in which judges
make management decisions for general civil cases case by case.

Implementation

Before CJRA, all courts had special management procedures for
“minimal management” cases such as prisoner petitions other than death
penalty cases, Social Security appeals, government loan recovery, and
bankruptcy appeals. After CJRA, all courts retained their procedures for
these cases with little modification.

Minimal management cases are typically disposed of relatively quickly
and cheaply with little or no judicial management necessary. Since dis-
tricts made few changes in their procedures for minimal management

Tracks and judi-
cial discretion gre
two approaches to
differential case
management.

11
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We cannot evaluate
the effects of the
track approach
because only one
pilot district imple-
mented it with
sufficient volume.

types of cases, and since almost none of these cases are managed using
the policies and procedures that apply to general civil litigation and that
are the focus of the CJRA, they could not inform our evaluation of the
procedures of concern in the CJRA. For all of these reasons, we exclude
the category of minimal management cases from our statistical analyses.

Before CJRA, the predominant approach to case management in all 20
study districts was the judicial discretion model. Six of the ten pilot dis-
tricts planned to replace this model with a track model, but that model
proved difficult to implement. Most districts that included tracking in
their plan actually assigned the traditional group of minimal manage-
ment case types to an expedited track. Five of the six pilot districts
whose plans contained a track model assigned 2 percent or less of their
cases to the complex track. The consequence was that almost all general
civil cases to which CJRA procedural principles might be relevant were
placed in the standard track, if any track assignment was made. This
meant that there was little actual “differential” tracking of general civil
cases in most districts that adopted a track model in their CJRA plan.

Only the Pennsylvania (E) pilot district implemented its tracks for all
general civil cases and had over 2 percent of the cases assigned to the
complex track. That district also implemented other changes, the results
of which we cannot reliably separate from the effects of the track system.
Consequently, we have no basis for evaluating how the track method of
DCM affected time, cost, satisfaction, and views of fairness.

Interviews with judges and lawyers suggest some reasons for the lack of
experimentation with and successful implementation of a tracking sys-
tem of DCM for general civil litigation. They include (1) the difficulty in
determining the correct track assignment for most civil litigation cases
using data available at or soon after case filing; and (2) judges’ desire to
tailor case management to the needs of the case and to their style of
management rather than having the track assignment provide the man-
agement structure for a category of cases.

With respect to the difficulty in determining the correct track assignment
for a case, our statistical analysis indicates that the objective data avail-
able at the time of filing (such as nature of suit category, origin, jurisdic-
tion, and number of parties) are not particularly good predictors of either
time to disposition or cost of litigation. This suggests that, if a track
model is to be implemented, decisions about track assignments should
be supplemented with subjective information from the lawyers or judge.

Special management of complex cases, the third CJRA principle, is a
subset of differential case management. This principle lacked an
implementation sufficiently consistent and well documented to permit



evaluation. These cases are generally managed individually by the
judge.

EARLY JUDICIAL MANAGEMENT

Early judicial case management includes the CJRA principle of early and
ongoing judicial control of pretrial processes as well as the optional
CJRA technique of having counsel jointly present a discovery/case man-
agement plan at the initial pretrial conference. Related CJRA techniques
include: parties being represented at pretrial conferences by an attorney
with authority to bind them; requiring the signature of the attorney and
the party on all requests for discovery extensions or postponements of
trial; and requiring party representatives with authority to bind to be
present or available by telephone at settlement conferences.

Implementation

All advisory group reports favored the principle of early judicial man-
agement of general civil cases, and all of the courts’ plans accepted the
principle of early and ongoing judicial control of the pretrial process.
However, case management styles varied considerably between districts
and between judges in a given district.

Implementation of the four suggested techniques in this area varied sub-
stantially. Before CJRA, only one district in our study required that
counsel jointly present a discovery/case management plan at the initial
pretrial conference, although at least one other district required the at-
torneys to confer before the first pretrial conference to attempt to agree
on a scheduling order. Four of the ten pilot districts adopted this tech-
nique in their plans, and nine of the other pilot and comparison districts
later adopted it after our sample cases were selected when the December
1993 federal rules changes were made.

Both before and after CJRA, all 20 districts required or allowed judges to
require that each party be represented at each pretrial conference by an
attorney with authority to bind that party. Since there was no variation
in policies between districts, we could not evaluate this technique.

In contrast, both before and after CJRA, none of the 20 districts required
the signature of the attorney and the party on all requests for discovery
extensions or postponements of trial.

Finally, before CJRA, eight of the 20 districts required, upon notice by the
court, that party representatives with authority to bind be present or
available by telephone at settlement conferences. Five additional dis-
tricts adopted this technique as part of their CJRA plan.

In practice, early
judicial manage-
ment varied be-
tween districts and
judges.

Implementation of
the CJRA tech-
nigues also varied.
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Early judicial man-
agement signifi-
cantly reduces time
to disposition—but
increases litigation
costs.

Including early
setting of a trial
date as part of early
management re-
duces time further.

Effects

In our statistical analyses, we defined early judicial case management as
any schedule, conference, status report, joint plan, or referral to ADR
within 180 days of case filing. This definition gives time for nearly all
cases to have service and answer or other appearance of the defendants
(which legally can take up to six months), so issue is joined, and it is ap-
propriate to begin management if the judge wants to do so.

Early judicial case management has significant effects on both time and
cost. We estimate a 1.5 to 2 month reduction in median time to disposi-
tion for cases that last at least nine months, and an approximately 20-
hour increase in lawyer work hours. Our data show that the costs to liti-
gants are also higher in dollar terms and in litigant hours spent when
cases are managed early. These results debunk the myth that reducing
time to disposition will necessarily reduce litigation costs.

Lawyer work hours may increase as a result of early management be-
cause lawyers need to respond to a court’s management—for example,
talking to the litigant and to the other lawyers in advance of a conference
with the judge, traveling, and spending time waiting at the courthouse,
meeting with the judge, and updating the file after the conference. In
addition, once judicial case management has begun, a discovery cutoff
date has usually been established, and attorneys may feel an obligation
to begin discovery. Doing so could shorten time to disposition, but it
may also increase lawyer work hours on cases that were about to settle
when the judge began early management.

Early management has no significant effect on lawyer satisfaction or
views on fairness. Litigant data showed mixed results for satisfaction
with early management, higher in the pre-CJRA sample and lower in the
post-CJRA sample.

We also explored alternative definitions of “early” using time periods
other than six months, with results similar to those reported here. This
finding suggests that the fact of management adds to the lawyer work
hours, not the “earliness” of the management. However, starting earlier
than six months means that more cases would be managed because more
cases are still open, so more cases would incur the predicted increase in
lawyer work hours. Early management involves a tradeoff between
shortened time to disposition and increased lawyer work hours.

In terms of predicting reduced time to disposition, setting a schedule for
trial early was the most important component of early management. In-
cluding early setting of trial date as part of the early management pack-
age yields an additional reduction of 1.5 to 2 months in estimated time to
disposition but no further significant change in lawyer work hours.

No other aspect of early judicial management had a consistently signifi-
cant effect on time to disposition, costs, or attorneys’ satisfaction or views
of fairness.



Figures 1 and 2 graphically illustrate the effects of early judicial man-
agement and early schedule for trial on time to disposition for the cases
in the 1992-93 sample. In Figure 1, the “not early” line is higher than the
“early” line for the first six months because the former category includes
cases that close almost immediately, before the judge has a chance to
manage them.
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Figure 1—Effects of Early Judicial Management on Time to Disposition:
1992-93 General Civil Cases with Issue Joined
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CJRA had little
effect on discovery
limitation policy
but substantially
changed early
disclosure.

Shorter time to dis-
covery cutoff signif-
icantly reduces both
time to disposition
and costs.

The technique of having litigants at or available for settlement confer-
ences is associated with statistically significantly reduced time to disposi-
tion. However, it has no significant relationship to attorney work hours
or satisfaction and no consistent statistically significant relationship to at-
torneys’ views of fairness.

DISCOVERY MANAGEMENT

Discovery management policies include the CJRA principles of early and
ongoing judicial control of pretrial processes, exchanging information
early without formal discovery, and requiring good-faith efforts to re-
solve discovery disputes before filing motions.

Implementation

Before CJRA, most districts left court control of the volume and timing of
discovery to the judge in each case; CJRA had little effect on this ar-
rangement. However, the median district times to discovery cutoff were
lowered in some of the study districts. For example, in 1991 the fastest
and slowest districts’ median days from schedule to discovery cutoff
were 100 and 274 days, respectively. In 1992-93, these medians had
fallen to 83 and 217 days, respectively.

CJRA brought about substantial change in early disclosure. Only one
district required it before CJRA; since CJRA, all pilot and comparison
districts adopted one of five approaches providing either voluntary or
mandatory exchange of information by lawyers, sometimes only for
specified types of cases.

All districts retained or strengthened their existing requirements that
lawyers certify good-faith efforts to resolve discovery disputes.

Effects

Shorter time from setting a discovery schedule to discovery cutoff is as-
sociated with both significantly reduced time to disposition and signifi-
cantly reduced lawyer work hours. If a district’s median discovery cut-
off is reduced from 180 days to 120 days, the estimated median time to
disposition falls by about 1.5 months for cases that last at least nine
months. In addition, lawyer work hours fall by about 17 hours—about
25 percent of their median work hours. These benefits are achieved
without any significant change in attorney satisfaction or views of fair-
ness. The data on costs to litigants in dollar terms and in litigant hours
spent appear consistent with the data on lawyer work hours. Litigant
data also show little difference in satisfaction between shorter and longer
time to discovery cutoff.



Neither mandatory nor voluntary early disclosure significantly affects
time or costs. Furthermore, we found that cases from districts with a pol-
icy of mandatory disclosure of information bearing on both sides of the
case did not differ significantly in terms of time to disposition from other
cases.

But the type of disclosure influences lawyer satisfaction. Lawyers are
significantly less satisfied when a district has a policy of mandatory dis-
closure. However, they tend to be significantly more satisfied when they
actually participate in early disclosure on their case.

According to our analysis of dockets on more than 5,000 cases, and ac-
cording to judges we have interviewed in pilot and comparison districts
that implemented their plans in December 1991, motions regarding eatly
mandatory disclosure of information are extremely rare. Despite the dire
warnings of critics of early mandatory disclosure, we did not find any
explosion of ancillary litigation and motion practice related to disclosure
in any of the pilot or comparison districts using mandatory disclosure.

ALTERNATIVE DISPUTE RESOLUTION

The CJRA’s ADR policies include diverting cases, when appropriate, to
ADR programs and offering an early neutral evaluation program.

Implementation

The plans from all 20 districts permit the use of ADR techniques. In im-
plementation, however, two different types of programs have emerged,
both of which meet the loosely defined requirements of the CJRA. About
half the districts have structured and administratively supported pro-
grams that involve from 2 to 19 percent of all cases filed, and one district
uses early neutral evaluation conducted by a magistrate judge on 50 per-
cent of its cases. The other districts have unstructured programs that do
not generate much activity.

Effects

The three study districts that used mandatory arbitration before CJRA
have continued to do so, and two of the three study districts authorized
to use voluntary arbitration have started doing so. However, there has
been a marked shift in half of the pilot districts toward other structured
and administratively supported ADR programs—especially mandatory
or voluntary mediation and early neutral evaluation.

Some districts with structured programs have only 2 to 4 percent of their
cases referred to ADR, so structure appears to be a necessary but not
sufficient feature for a volume ADR program. However, districts that

Early disclosure did
not significantly
affect time or cost.

Early mandatory
disclosure did not
generate an explo-
sion of ancillary
litigation.

The use of media-
tion and neutral
evaluation has
increased.
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No major effects of
mandatory arbitra-
tion were detected.

Voluntary ADR of
any kind was not
used extensively.

Our study detected
no major effects of
mediation or early
neutral evaluation
on time, costs, views
of fairness, or

attorney satisfaction.

Money is more
likely to change
hands when media-
tion is involved.

permit ADR of some kind without a structured and administratively
supported program have referred few cases to ADR.

Our statistical analyses of cases referred to mandatory arbitration de-
tected no major effect of arbitration on time to disposition, lawyer work
hours, or lawyer satisfaction. The findings for views of fairness were in-
conclusive. However, the small sample of arbitration referrals allows us
to detect only major effects, not more modest ones.

Neither lawyers nor judges have used any type of ADR extensively when
its use is voluntary.

Using our main CJRA evaluation sample data, we cannot statistically
analyze the effects of the other types of ADR used in pilot and compari-
son districts. The volume of cases referred to ADR was too small to gen-
erate a large enough sample when all cases were sampled at random.
And each of the various mediation and neutral evaluation programs was
sufficiently different to make pooling the data problematic.

Supplemental Evaluation of Mediation and Early Neutral Evaluation

To supplement the ADR component of the main CJRA evaluation, we
conducted a study of mediation and early neutral evaluation in six dis-
tricts: California (S), New York (E), New York (S), Pennsylvania (E),
Oklahoma (W), and Texas (S). These districts were chosen because they
use these ADR techniques for a large enough number of cases to permit
meaningful statistical evaluation. As Table 1 shows, the programs vary
considerably on a number of dimensions, including whether the pro-
gram is mandatory or voluntary, the point in the litigation at which re-
ferral occurs, the purpose of the program, the length of sessions, the type
of provider, and the cost to parties.

In most of the districts, the percentage of all case filings in a year referred
to mediation or neutral evaluation programs was about 5 percent; in
CA(S), 50 percent of all cases were referred to its mandatory neutral
evaluation program.

Our evaluation provided no strong statistical evidence that the mediation
or neutral evaluation programs as implemented in these districts
significantly affected time to disposition, litigation costs, or attorney
views of fairness or satisfaction with case management. The low
completion rate for our litigant surveys does not allow us to make
meaningful statistical inferences from the litigant data.

Our only statistically significant finding is that the mediation programs
appear to increase the likelihood of a monetary settlement. A plausible
explanation for this pattern is that the mediation process is designed to
facilitate settlement and does indeed increase the number of cases that



Table 1
CHARACTERISTICS OF ADR PROGRAMS STUDIED

District When Program Cases Typical ADR Median
Program Type of Referral Referred Emphasis Included Session Provider Fee
Mediation
NY(S) Mandatory After man- Settlement  Random, 5 hours Lawyers None
agement experimental over 2
track is as- design days
signed
PA(E) Mandatory 90 days from Case issues, Random, Single Lawyers None
filing setttement  experimental 90 minute
design session
OK(W) Voluntary; or Initial pretrial Settlement  All cases re-  Single Lawyers $660,
mandatory atju-  conference quired to 4 hour split by
dicial discretion have pretrial  session parties
conference
TX(S) Voluntary, Initial pretrial  Settlement  All cases re-  Single Lawyers $1,800,
tougher cases conference quired to 8 hour split by
encouraged; or or later have pretrial  session parties
mandatory at ju- conference

dicial discretion

Neutral Evaluation

CA(S) Mandatory Before initial  Evaluation, All casesre- 2.5hours Magistrate None
pretrial con-  settlement  quired to over 2 judges handling
ference have pretrial  days pretrial case
conference management
NY(E) Mandatory atju-  Initial pretrial Settlement  Any eligible  Single Lawyers None
dicial discretion; conference case with 3.5 hour
or voluntary or later value session
>$100,000

settle rather than being dropped or decided by a judge on the basis of
motions. When parties reach an agreement and settle the case, that dis-
position is likely to involve a monetary outcome.

The total court costs of providing the ADR programs in the districts we ~ Court costs per case
studied range from $130 to $490 per case (1995 dollars). PA(E) and TX(S) to administer the
are at the lower end of this continuum; both districts have relatively high ADR programs

) . range from $130 to
volume and relatively few personnel assigned to the program. At the $490).
high end are NY(E) and OK(W); in these districts, there are few per-
sonnel assigned but also relatively few referrals. CA(S) and NY(S) have
costs per case of about $400. These districts have both a relatively high

volume of referrals as well as a number of staff assigned to the program.

Program start-up costs to district courts range from $10,000 to $69,000
(1995 dollars). The difference is driven primarily by whether the advi-
sory group or the court did most of the start-up work and whether the
district provided training.
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The timing of the
ADR session may
affect the probabil-
ity of settlement.

Districts use
magistrate judges
in various ways.

Participants in these ADR programs—both lawyers and litigants—are
generally supportive of them and view the programs as worthwhile in
general as well as valuable to their individual cases. However, this gen-
eral satisfaction with the process does not mean that participants thought
it was perfect. The problem cited most often by lawyers and ADR
providers was that the parties were not ready to settle when the ADR
session was held. The timing of the ADR session could be a major factor
in this lack of “readiness.” It may be best to conduct the sessions in an
atmosphere where at least the basic facts and positions are known to
both sides and to the ADR provider as well. Substantial numbers of
lawyers in some districts felt that the sessions were held too early to be
useful.

We conclude that the mediation and neutral evaluation programs as im-
plemented in these districts are not a panacea for perceived problems of
cost and delay, but neither do they appear to be detrimental. We have
no justification for strong policy recommendations because we found no
major effects from them, either positive or negative. The finding that
ADR has no significant effect on time or cost is generally consistent with
the results of prior empirical research on court-related ADR.

MAGISTRATE JUDGES

The last CJRA technique, “other features,” was intended to give districts
some latitude in their plans. One case management approach included
here is the use of magistrate judges in the civil pretrial process.

Districts vary in the roles assigned to magistrate judges on civil cases.
Virtually all districts” magistrate judges conduct felony preliminary pro-
ceedings and try misdemeanor and petty offense cases. In some districts,
magistrate judges are also given felony pretrial duties, including mo-
tions, pretrial conferences, and evidentiary hearings. Prisoner cases are
routinely referred to magistrate judges in many districts for pretrial
management and the preparation of reports and recommendations.

With respect to other civil cases, magistrate judges conduct almost all
civil pretrial proceedings in some courts, preparing the case for trial be-
fore the assigned district judge. In other courts, they are assigned duties
in non-prisoner civil cases on a selective basis in accordance with the
preferences of the assigning district judge. In addition, magistrate judges
conduct jury and nonjury trials and dispose of civil cases with the con-
sent of the litigants. In two of our study districts—CA(S) and NY(E)—
magistrate judges actively manage all aspects of the pretrial process, and
usually make early attempts to settle cases. This style of case manage-
ment differs markedly from the traditional approach used in most other
districts before CJRA.
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We found that increased magistrate judge activity on civil cases had no
significant effect on time to disposition or on lawyer work hours, and no
consistently significant effect on attorneys” views of fairness associated
with changing the level of magistrate judge activity. This does not mean
that what magistrate judges do to manage cases has no significant effect.
We believe that districts with higher levels of magistrate judge activity
on civil cases are usually using them to conduct pretrial processing that
would otherwise be conducted by a district judge. Hence, we believe our
statistical findings mean that using magistrate judges instead of district
judges to conduct pretrial civil case processing does not significantly af-
fect time to disposition, lawyer work hours, or attorney views of fairness.

In the post-CJRA data, we find that increased magistrate judge activity
on civil cases is a strong and statistically significant predictor of greater
attorney satisfaction. Our interviews with lawyers suggest they are more
satisfied with magistrate judges because they find them more accessible
than district judges.

These findings suggest that some magistrate judges may be substituted
for district judges on non-dispositive pretrial activities without draw-
backs and with an increase in lawyer satisfaction.

Substituting magis-
trate judges for
district judges to do
pretrial case man-
agement did not
significantly affect
time, costs, or
attorney views of
fairness.

Lawyers were
significantly more
satisfied with
magistrate judges,
perhaps because
lawyers find them
more accessible.
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The CJRA pilot
program, as the
package was im-
plemented, had lit-
tle effect on time,
costs, or attorneys’
satisfaction or
views of fairness.

After CJRA, we
found no significant
differences between
pilot and compari-
son districts in
time, cost, satisfac-
tion, or views of
fairness.

6. EFFECTS OF THE CJRA PILOT PROGRAM AS A
PACKAGE

What was the effect of requiring pilot districts to adopt the package of
broadly defined case management principles?

We conclude that the CJRA pilot program, as the package was implemented, had
little effect on time to disposition, costs, or attorneys’ satisfaction or views of
fairness.

We based this assessment on statistical analysis of cases in pilot and
comparison districts, on the results of judicial time studies, and on our
survey of judges about how they managed cases before and after CJRA.

STATISTICAL ANALYSIS OF CASES IN PILOT AND
COMPARISON DISTRICTS

In 1991, before the pilot program was implemented, we detected no sig-
nificant difference between pilot and comparison district cases in time to
disposition, lawyer work hours, satisfaction, or views of fairness.

In 1992-93, after the pilot program was implemented but before eight of
the comparison districts had implemented their CJRA plans, we still
found no significant difference between pilot and comparison district
cases in time to disposition, lawyer work hours, satisfaction, or views of
fairness.

Figures 3 and 4 illustrate these findings.

Figure 3 shows median months to disposition and median lawyer work
hours. In neither case was there a statistically significant difference be-
tween the pilot and comparison districts. Figure 4 shows a similar pat-
tern of results for participants’ satisfaction and views of fairness.

We believe there are at least four reasons why we did not see a signifi-
cant difference between pilot and comparison districts after the pilot
program was implemented.

* Some pilot districts” plans, as implemented, did not result in any
major change in case management.

* Some pilot districts’ plans that resulted in major change in
management at the case level did not apply that change to a large
percentage of cases within the district.

¢ Some changes that were more widely implemented (such as early
mandatory disclosure of information) did not significantly affect
time, cost, satisfaction, or views of fairness.
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* Some case management practices identified as significant predictors
of effects are implemented not at the district level, but at the case
level, and there is much variation in case management among judges
in both the pilot and comparison districts.

RESULTS OF JUDICIAL TIME STUDY

One concern raised about implementing new case management policies
is that benefits such as faster time to disposition may come at the cost of
increased time spent by judicial officers. To determine if the judicial case
management principles and techniques of the Civil Justice Reform Act

Judges did not
spend more time on
civil cases after
CJRA. ..
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... and most said
they were not man-
aging cases differ-
ently.

Public reports on
each judge may
have decreased the
number of cases
pending more than
three years.

increased the amount of judicial time spent on civil cases, we conducted
a “judicial time study” of time spent on the cases in our samples of 1992—
93 civil filings and compared the results with data from the judicial time
study conducted by the Federal Judicial Center in the late 1980s.

We found almost no difference in the time spent by judicial officers per
civil case in 1992-93 when compared to 1989. The difference in the me-
dian time reported per civil case was only one minute; the difference in
the mean was six minutes.

SURVEY OF JUDGES ABOUT CASE MANAGEMENT APPROACH

In the 1992-93 sample of cases, we surveyed the judge after case closure
and received over 3,000 responses. One question concerned the differ-
ence in case management before and after CJRA: “Was there a difference
in how you and any other judicial officer managed this case, compared to
how you would have managed it if it had been disposed of prior to Jan-
uary 1, 1992?”

The vast majority of the judges (85 percent in pilot districts, 92 percent in
comparison districts) answered “no difference.”

Of the 15 percent of the pilot judges who did report a difference, about
half said the new case management policies and procedures were better
than those before CJRA and about half said they were about the same.
None said the new policies were worse than before CJRA.

EFFECT OF PUBLIC REPORTING?

Although the pilot program has had no significant effects on time, cost,
satisfaction, or views of fairness, there is some evidence that another part
of the CJRA may have affected the number of cases pending more than
three years in both pilot and comparison districts. The CJRA requires
that “The Director of the Administrative Office of the United States
Courts shall prepare a semiannual report, available to the public, that
discloses for each judicial officer . . . the number and names of cases that
have not been terminated within three years after filing.” Since public
reports on each judge were required, the total number of all civil cases
pending has increased, but the number of cases pending more than three
years has dropped by about 25 percent from its pre-CJRA level. Nation-
wide, about 6 percent of all terminations (excluding asbestos cases) are
more than three years old. In the pilot and comparison districts, the per-
centage of terminated cases more than three years old has drifted down-
ward since the passage of the CJRA from 6.8 percent in 1990 to 5.2 per-
cent in 1995 (see Figure 5).
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Despite the pilot
program’s lack of ef-
fect, what judges do
to manage cases
matters.

Case management
procedures have a
substantial effect on
predicted time to
disposition.

But procedural
reform as specified
in the CJRA may
have a limited role
in reducing
litigation costs.

7. IMPLICATIONS FOR A PROMISING CASE
MANAGEMENT PACKAGE

The CJRA pilot program, as the package was implemented, had little effect on
time to disposition, costs, satisfaction, or views of fairness. But this
finding does not imply that case management has no significant effect. Be-
cause case management varies across judges and districts, we were able
to assess the effects of specific procedures and techniques on time to dis-
position, costs, and attorneys’ satisfaction and views of fairness. This as-
sessment clearly shows that what judges do to manage cases matters.

Table 2 summarizes the estimated effects of those principles and tech-
niques for which the data permitted evaluation. Those CJRA case man-
agement principles that we could not evaluate, because of the way in
which the CJRA was implemented, may or may not affect cost and time.

Case management procedures have a substantial predicted effect on
time to disposition. Case management variables accounted for fully half
of the explained variance in our analysis of time to disposition.

Four case management procedures showed consistent statistically signif-
icant effects on time to disposition: (1) early judicial management; (2)
setting the trial schedule early; (3) reducing time to discovery cutoff; and
(4) having litigants at or available on the telephone for settlement confer-
ences. For general civil cases with issue joined that do not close within
the first nine months, we estimate that these procedures have the com-
bined effect of reducing median time to disposition by about four to five
months in our post-CJRA sample—about 30 percent of their median time
to disposition.

In contrast, judicial case management policy appears to have a limited
role to play in reducing litigation costs. Of all the policy and procedure
variables we investigated as possible predictors of reduced lawyer work
hours, only judicial management of discovery seemed to produce the
desired effect. Cases from districts with shorter median discovery cutoff
times tend to require fewer lawyer hours; in contrast, cases with early
management tended to require more.

Several attorney and case characteristics—especially case stakes and case
complexity—explain more of the variance in lawyer work hours than do
the case management variables. It appears that lawyer work hours are
driven predominantly by factors other than case management. When
time to disposition is cut, lawyers seem to do much the same work, but
do it in less time.



Table 2

SUMMARY OF STATISTICAL EVALUATION OF CJRA PRINCIPLES AND TECHNIQUES

Cost
(Lawyer Lawyer
Time to Work Lawyer Perception
Principle or Technique Disposition  Hours) Satisfaction of Fairness
Early judicial management of any
type S- S+ 0 0
Effect of including trial schedule set
early as part of early management S-— 0 0 0
Effect of including pretrial confer-
ence as part of early management 0 0 0 0
Effect of including joint discovery/
case management plan or status
report as part of early management 0 0 0 0
Effect of including referral to
mandatory arbitration as part of
early management 0 0 0 0
Discovery: limiting interrogatories 0 0 0 0
Discovery: limiting depositions NE NE NE NE
Discovery: shortening time to cutoff S- S- 0 0
Mandatory early disclosure 0 0 S — district 0
S + case
Voluntary early disclosure 0 0 0 0
Good-faith efforts before filing dis-
covery motion 0 0 0 0
Litigants available at settfement
conferences S- 0 0 0
Increase use of magistrate judges
to conduct civil pretrial case pro-
cessing 0 0 S+ 0
Track model of DCM NE NE NE NE
Complex case management NE NE NE NE
Party and lawyer sign continuance
requests NE NE NE NE
Person with authority to bind at
conferences NE NE NE NE
S + = significant increase; 0 = no significant effect; S — = significant

decrease; NE = not evaluated (see the text for reasons).
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A balanced package
of policies could
speed cases without
affecting cost,
satisfaction, or
views of fairness.

Our analysis of the effects of specific procedures and techniques suggests
a package of case management policies with the potential to reduce time
to disposition while not changing costs, satisfaction, and views of fair-
ness. The package includes discovery control, the only case management
practice that seemed to be effective in reducing costs:

If early case management and early setting of a trial schedule are combined with
shortened time to discovery cutoff, the increase in lawyer work hours predicted
by early management can be offset by the decrease in lawyer work hours pre-
dicted by judicial control of discovery. We estimate that under these circum-
stances, litigants on general civil cases that do not close within the first nine
months would pay no significant cost penalty for reduced time to disposition on
the order of four to five months. None of these policies has any significant effect
on lawyers’ satisfaction or perceptions of fairness.

Our analysis suggests that the following approach to early management
of general civil litigation cases should be considered by courts and
judges not currently using this approach and reemphasized by courts
and judges that are using it. The powers to use this approach already ex-
ist under the Federal Rules of Civil Procedure.

e For cases that do not yet have issue joined, have a clerk monitor
them to be sure deadlines for service and answer are met, and begin
judicial action to dispose of the case if those deadlines are missed.

* For cases that have issue joined, wait a short time after the joinder
date, perhaps a month, to see if the case terminates and then begin
judicial case management.

* Include setting of a firm trial date as part of the early management
package, and adhere to that date as much as possible.

¢ Include setting of a reasonably short discovery cutoff time tailored to
the case as part of the early management package. For nearly all
general civil cases, this policy should cause judicial case management
to begin within six months or less after case filing.



8. IMPLEMENTING CHANGE

Given our understanding of how the civil justice system operates, we be-
lieve that this package of case management policies has a high probabil-
ity of reducing time to disposition if implemented, without negatively
affecting litigation costs or attorney views of satisfaction and fairness.
However, our estimated effect should be treated as an upper bound to
the effects that could be anticipated if the policies were implemented
more widely.

Our estimate is an upper bound rather than a precise estimate because
our quantitative analyses used observational data on the naturally oc-
curring variation in judges” management practices, rather than data re-
sulting from an experimental random assignment of management prac-
tices to cases. We believe we have accurately estimated the effect of a
given management practice among districts and judges who currently
use it. However, any effects we observe must be interpreted in light of
the constraints imposed by observational data.

In particular, judges and districts choose to use certain case management
policies and practices, and we must assume that these judges and dis-
tricts may differ from other judges and districts who choose not to use
the same policies and practices. For example, judges who currently use
early management may use it with greater intensity or effectiveness than
other judges who may be asked to start using it in the future. Judges
who use early management now might be using it in combination with
other practices for which we do not have data (such as settlement dis-
cussion during the initial case management conference) and which other
judges may not choose to use. Also, judges who do not use a particular
case management practice now may continue not using it even if they are
asked to start using it in the future.

Thus, successful use of a case management procedure by some judges in
some districts does not necessarily mean it will be equally effective if all
judges are asked to use the procedure in all districts. However, the limi-
tations of observational data notwithstanding, practices that we have
identified as effective among judges who currently use them are good
candidates for practices that could be beneficial if more widely imple-
mented.

The judiciary’s ability to ensure widespread implementation of these
promising practices is the key to achieving the positive effects we ob-
serve. Effective implementation of new policies can be enhanced by ex-
amining why the CJRA pilot program had little effect and by learning
from prior court and organization research on implementation of change.

Our estimated
effects of the case
management pack-
age represent the
upper bound of an-
ticipated effects if
the package is im-
plemented widely.
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Efforts to change
the federal courts
should accommo-
date the factors that
impeded full im-
plementation of the
CJRA pilot pro-
gram.

Implementation factors that may have contributed to the pilot program’s
having little effect include: the vague wording of the act itself; the fact
that some judges, lawyers, and others viewed the procedural innovations
imposed by Congress as curtailing judicial independence accorded
judges under Article III of the Constitution, and as unduly emphasizing
speed and efficiency at the possible expense of justice; and the lack of ef-
fective mechanisms for ensuring that the policies contained in district
plans were carried out on an ongoing basis.

Prior research on implementation indicates that change is not something
“done to” members of an organization; rather, it is something they par-
ticipate in, experience, and shape. Studies of change in the courts and in
other organizations provide some guidelines for improving implementa-
tion. They include: clearly articulating what the change is to accomplish
and generating a perceived need for it; a governance structure and pro-
cess that coordinates individuals’ activities and assigns accountability for
results; and meaningful performance measures to help both imple-
menters and overseers gauge progress.

Studies of change also document that members of organizations are more
likely to change their behavior when leadership and commitment to
change are embedded in the system, appropriate education is provided
about what the change entails, relative performance is communicated
across parts of the organization, all supporting elements in the organiza-
tion also make desired changes, and sufficient resources are available.

Future efforts to change the federal civil justice system could be substan-
tially enhanced by incorporating such guidelines.
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