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PREFACE

International law has recently emerged as a thriving field of philosophical inquiry.
This volume contains twenty-nine cutting-edge essays by thirty-three leading
philosophers and international lawyers. An introduction co-authored by the two
editors sets the scene by identifying the value of developing the philosophy
of international law, addressing some of the main challenges it confronts, and
presenting the aims of the volume together with a brief summary of the essays
included in it. The ultimate goal is to help shape an agenda for future research in a
burgeoning field.

The contributions to this volume, published here in English for the first time,
address central philosophical questions about international law. The volume’s
overarching theme concerns the articulation and defence of the moral and political
values that should guide the assessment and development of international law and
institutions. Some of the essays tackle general topics within international law, such
as the sources and legitimacy of international law, the nature of international legal
adjudication, whether international law can or should aspire to be ‘democratic’, the
significance of state sovereignty and the contours of international responsibility. The
other contributions address problems arising in specific domains of international
law, such as human rights law, international economic law, international criminal
law, international environmental law, and the laws of war. Of course, the volume
is not exhaustive and many more issues could have been addressed in an even
longer book.

This volume is distinguished by its ‘dialogical’ methodology: there are two essays
(and, in the case of human rights, three essays) on each topic, with the second
author responding in some measure to the arguments of the first. At the same
time, each chapter may be read independently from the others, as a self-standing
contribution to the topic. Cross-fertilization and coherence among the different
themes and trends in the book were created thanks to the excellent and intensive
discussions that took place in the two workshops that were organized in February
and September 2007, respectively in Fribourg and in Oxford.

We wish to thank Mrs Joanna Bourke-Martignoni, research assistant at the
University of Fribourg from 2006 to 2008, for her editorial assistance, Mr Keith
Bustos, research assistant at the University of Fribourg from 2007 to 2008, for his
help at early stages of the editorial process, and Mr Thierry Leibzig, research assistant
at the University of Fribourg, for his meticulous work on this volume’s index. We
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are grateful to Mr Peter Momtchiloff at OUP for his unfailing support and kind
forbearance during the long, and sometimes challenging, process of putting this
book together. We should also like to thank the Swiss National Science Foundation
and the British Academy for providing vital financial support for the conferences
in Fribourg and Oxford. Last but not least, our special thanks are owed to all of our
contributors for making this ambitious inter-disciplinary project such a stimulating
and worthwhile experience.

Samantha Besson and John Tasioulas
Fribourg and Oxford, 20 April 2009



INTRODUCTION

SAMANTHA BESSON AND JOHN TASIOULAS

I. THE EMERGENCE OF THE PHILOSOPHY
OF INTERNATIONAL LAwW

Since the publication in 1961 of H. L. A. Hart’s The Concept of Law, power-
fully augmented a decade later with the appearance of John Rawls’s A Theory of
Justice, the philosophy of law in the English-speaking world has enjoyed a renais-
sance. Legal philosophers during this half-century have engaged extensively with
what might loosely be called conceptual questions about the nature of law, legal
reasoning, and notions integral to an understanding of law, such as authority,
obligation, and coercion. They have also addressed normative questions about
the values that the institution of law ought to serve and in light of which it
should be assessed and reformed—values such as justice, liberty, equality, tol-
eration, and integrity. And, of course, they have reflected on the enterprises of
conceptual and normative philosophical inquiry into law, sometimes calling into
question the coherence or utility of any such distinction. The result has been an
outpouring of theories about the nature and value of law, many of them developed
in considerable detail and with remarkable ingenuity, often as a result of sus-
tained dialectical exchange among their various proponents. These developments
have taken place both in General Jurisprudence, which addresses conceptual and
normative questions about law in general,! and in Special Jurisprudence, with
important contributions being made to the philosophical investigation of discrete

1 ‘What follows is a highly selective list: Hart, H. L. A., The Concept of Law (1961; rev. edn., Oxford: Clarendon,
1994); Fuller, L. L., The Morality of Law (New Haven: Yale University Press, 1964); Raz, J., The Concept of a
Legal System (Oxford: Clarendon, 1970); Dworkin, R. M., Taking Rights Seriously (Cambridge, Mass.: Harvard
University Press, 1978); MacCormick, N., Legal Reasoning and Legal Theory (Oxford: Clarendon, 1978); Raz,
J., The Authority of Law (Oxford, Clarendon, 1979); Finnis, J. M., Natural Law and Natural Rights (Oxford:
Clarendon, 1980); Dworkin, R. M., Law’s Empire (Cambridge, Mass.: Harvard University Press, 1986); Raz, J.,
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provinces of law such as criminal law, contract law, and the law of torts, or spe-
cific types of law, such as municipal state law, judge-made law, and customary
law.2

The philosophy of international law can be readily envisaged as a branch
of Special Jurisprudence, one that encompasses both conceptual and normative
questions about international law. The conceptual questions include those of
whether international law is genuinely law (as distinct from a form of social
morality or convention); how the existence and content of its norms is to be
ascertained; what relationship obtains between the international legal system, if
one exists, and the legal systems of individual states, among many others. The
normative questions include those of whether state consent, democracy, or some
other standard is the touchstone of international law’s legitimacy; whether human
rights and distributive justice, in addition to peace and co-operation, figure among
the values international law should realize; what conditions must be satisfied to
justify the creation of international criminal law and the infliction of punishment
on those who violate it; whether international environmental law should be
ultimately responsive only to the interests of (existing) human beings, among many
others.

Now, it is certainly true that philosophers from Grotius to Kelsen have grappled
with both conceptual and normative questions about international law. Yet it is also
the case that, until comparatively recently, the post-1960 revival of legal philosophy
has tended to neglect international law. As a result, the philosophy of international
law is significantly less developed than, say, the philosophy of criminal law. This
‘poor relation’ status is probably attributable to a variety of causes. In part, it may
reflect a commendable intellectual prudence. For one might reasonably suppose
that many of the questions of legal philosophy are best approached in the first
instance via their application to municipal state legal systems, which are both
more familiar and more highly developed, before advancing to their international
counterparts. Of course, one should guard against this prudential policy hardening
into the dogma that the philosophical study of international law can shed no
independent light on philosophical questions either about law in general or its
municipal instantiations. However, there are probably less obviously benign causes
as well. These include the relative insularity of international law as a field within

Ethics in the Public Domain (Oxford: Clarendon, 1994); and Coleman, J., The Practice of Principle: In Defence of
a Pragmatist Approach to Legal Theory (Oxford: Clarendon, 2001).

2 A merely indicative list includes the following: Hart, H. L. A., Punishment and Responsibility (Oxford:
Clarendon, 1968); Fried, C., Contract as Promise (Cambridge, Mass.: Harvard University Press, 1981); Feinberg,
J., The Moral Limits of the Criminal Law, vols. 1-4 (Oxford: Clarendon, 1984—8); Munzer, S. R., A Theory of
Property (Cambridge: Cambridge University Press, 1990); Coleman, J., Risks and Wrongs (Cambridge: Cambridge
University Press, 1992); Weinrib, E. J., The Idea of Private Law (Cambridge, Mass.: Harvard University Press,
1995); Dworkin, R. M. Freedom’s Law: The Moral Reading of the American Constitution (Cambridge, Mass.:
Harvard University Press, 1996); Duff, R. A., Answering for Crime: Responsibility and Liability in the Criminal
Law (Oxford: Hart Publishing, 2007).
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legal studies, widespread scepticism about whether international law is really law,
as well as the nagging suspicion that, with its cumbersome and obscure methods of
norm-creation and its frail enforcement mechanisms, international law does not yet
constitute a worthwhile subject for normative inquiry. Another likely cause is the
corrosive influence of the general ‘realist’ thesis that political morality does not reach
beyond the boundaries of the state, or that only a very minimalist morality does, or
more charitably still, that although a richer political morality might eventually come
to apply globally, to elaborate on it in the current state of the world is to engage in
a wistfully utopian endeavour. Finally, there is a comparative dearth of empirical,
as opposed to doctrinal, investigation of international law, which in itself poses a
problem for any philosophical theorizing about international law that ‘pretends to
be grounded in reality and to have practical import’.3

To the extent that international law has been the object of theoretical attention
in recent decades, much of it has come from writers drawing on either international
relations theory or various approaches inspired by post-modernism. Whatever one’s
view of the respective merits of these two schools of thought, their prevalence has had
the consequence of sidelining the discussion of philosophical questions, particularly
those of a normative character. Adherents of both schools tend to be sceptical
about the coherence, tractability, interest, or utility of the conceptual questions
addressed by philosophers. More importantly, the purportedly scientific, ‘value-
neutral’ method favoured by the great majority of international relations theorists,
especially adherents to the dominant ‘realist’ tradition, and the scepticism about
reason endorsed by post-modernists, seem to allow little scope for an intellectually
respectable form of normative inquiry. So, from the perspective of contemporary
legal philosophy, the similarities between these two camps are perhaps at least as
important as their differences. But this common ground is hardly surprising given
their shared historical lineage; in particular, it is worth noting that a theorist who
has exerted a remarkable degree of influence on both the realist and post-modern
traditions of thought about international law, in the former case indirectly through
his follower Hans Morgenthau, is the controversial German jurist Carl Schmitt.
From Schmitt they inherit— philosophically—both a grim view of human nature
as driven by a quest for power and a general scepticism about the possibility of
reasoned normative argument and—politically—a hostility to a broadly ‘liberal’
agenda aimed at the global spread of principles of human dignity and human
rights.+

3 Thislast theme is well developed in Buchanan, A., ‘International Law, Philosophy of’, in Craig, E. (ed.), Rout-
ledge Encyclopedia of Philosophy (London: Routledge; retrieved 18 July 2008, from <http://www.rep.routledge.

com/article/TO70SECT4>).
4 For a general discussion of Schmitt’s life and ideas, including his role as Hitler’s ‘crown jurist’, see Lilla,

M., The Reckless Mind: Intellectuals in Politics (New York: New York Review of Books, 2001), ch. 2. For a critical
appraisal of his ideas on international law, see Koskenniemi, M., The Gentle Civilizer of Nations: The Rise and
Fall of International Law 1870—1960 (Cambridge: Cambridge University Press, 2004), ch. 6.
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The marginalization of normative inquiry into international law is especially re-
grettable, since the most pressing questions that arise concerning international law
today are arguably primarily normative in character. On the one hand, the ambit of
the authority claimed by international law has grown exponentially in recent years,
with the proliferation of international legal institutions and norms entailing that
many more aspects of life on our planet are now governed by international law than
ever before in human history. For example, post-war institutions such as the United
Nations, and its judicial arm, the International Court of Justice, have been joined
in recent years by new institutions, such as the World Trade Organization (WTO),
the International Criminal Court (ICC), a plethora of human rights treaty bodies,
regional organizations and courts, and so on. On the other hand, the emergence and
intensification of various problems with a strong global dimension—widespread
violations of human rights, the proliferation of weapons of mass destruction, the rise
of global terror networks and the ‘war on terror’ launched by some states in reaction
to them, the mutual interdependence and vulnerability wrought by economic glob-
alization, the environmental crisis, the threat posed by pandemics, illegal movements
of people across state boundaries, and so on—appears to outrun the problem-
solving capacity of any individual state or group of states to deal with adequately, and
seems to necessitate the development of appropriate international legal frameworks.

One manifestation of the pressing nature of these normative questions is that
even those international relations and post-modern theorists who purport to desist
from any form of ethical advocacy often seem, at least to their opponents, to be
operating with a normative agenda. But surely it is preferable to be explicit about
one’s normative commitments? And this self-consciousness is in turn a necessary
preliminary to defending, or else revising or abandoning, that agenda in light of the
criticisms it attracts as well as the results of trying to implement it in practice. Now, of
course, it is possible to adopt a self-critical normative approach to international law
without drawing on anything recognizable as a tradition of philosophical thought.
The writings of the New Haven School, and especially those of its most influential
contemporary representative, Richard Falk, offer ample testimony of the potential
value of such an approach.s So too do some critical writings on international law
that draw their inspiration from the feminist, environmental, and anti-globalization
movements. It would be a mistake to suppose that the normative questions thrown
up by international law can only be fruitfully clarified and addressed by recognizably
philosophical modes of inquiry. Nonetheless, this book has its origins in the
conviction that the philosophical tradition in which both Hart and Rawls are central
figures has an important contribution to make to both of these tasks.

> Fromamong his many publications on international law over many years, see Falk, R. A., Law in an Emerging
Global Village: A Post-Westphalian Perspective (Ardsley, NY: Transnational Publishers, 1998). The work of the
Cambridge international lawyer Philip Allott, although in some ways more philosophical in orientation than
that of Richard Falk, deliberately distances itself from Anglo-American philosophy of the last hundred years or
so. See Allott, P., Eunomia: New Order for a New World (Oxford: Clarendon, 1990).
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Indeed, in many ways this volume owes its existence to the fact that philosophers
have already started tackling such questions over the last few decades. Comparatively
early landmark works on international themes in normative political philosophy,
such as Michael Walzer’s Just and Unjust Wars,s Charles Beitz’s Political Theory
and International Relations,” and Henry Shue’s Basic Rights: Subsistence, Affluence,
and U.S. Foreign Policys have more recently been joined by the influential writ-
ings of philosophers and lawyers such as James Nickel, Onora O’Neill, Thomas
Pogge, Fernando Teson, Martha Nussbaum, Larry May, Mortimer Sellers, James
Griffin, and William Twining.® Special mention should be made of three important
monographs. The first is Thomas Franck’s treatise Fairness in International Law and
Institutions published in 1995, a pioneering effort by a distinguished international
lawyer to apply Rawls’s theory of justice to large tracts of international law, one that
outdoes Rawls himself in its ambitions for international justice.!® Especially impor-
tant, given his dominant influence on Anglo-American political philosophy, has
been the publication in 1999 of John Rawls’s final work, The Law of Peoples, which
has already sparked a voluminous secondary literature.!! Finally, Allen Buchanan’s
Justice, Legitimacy, and Self-Determination: Moral Foundations for International
Law, which appeared in 2004, is arguably the most systematic and comprehensive
discussion of the morality of international law by a contemporary philosopher.!2
The rapid growth of the philosophy of international law as a field of inquiry is

6 Walzer, J. Just and Unjust Wars: A Moral Argument with Historical Illustrations (1977; rev. edn., New York:
Basic Books, 2006).

7 Beitz, C., Political Theory and International Relations (Princeton: Princeton University Press, 1979).

8 Shue, H., Basic Rights: Subsistence, Affluence, and US Foreign Policy (1980; 2nd edn., Princeton: Princeton
University Press, 1996).

9 Nickel, J., Making Sense of Human Rights: Philosophical Reflections on the Universal Declaration of Human
Rights (Berkeley and Los Angeles: University of California Press, 1987; 2nd edn., Oxford: Blackwell, 2007);
Teubner, G., Global Law Without a State (Aldershot: Dartmouth, 1997); Twining, W., Globalisation and
Legal Theory (Evanston, Ill.: Northwestern University Press, 2000); O’Neill, O., Bounds of Justice (Cambridge:
Cambridge University Press, 2000); Pogge, T. W., World Poverty and Human Rights: Cosmopolitan Responsibilities
and Reforms (Oxford: Polity Press, 2002; 2nd edn., Oxford: Polity Press, 2008); Teson, F., A Philosophy of
International Law (Boulder, Colo.: Westview Press, 1998); Nussbaum, M. C., Women and Human Development:
The Capabilities Approach (Cambridge: Cambridge University Press, 2000); Buchanan, A., Justice, Legitimacy,
and Self-Determination: Moral Foundations for International Law (Oxford: Oxford University Press, 2004); May,
L., Crimes Against Humanity: A Normative Account (Cambridge: Cambridge University Press, 2004); Sellers,
M. N. S., Republican Principles in International Law: The Fundamental Requirements of a Just World Order
(New York: Palgrave Macmillan, 2006); May, L., War Crimes and Just War (Cambridge: Cambridge University
Press, 2007); May, L., Aggression and Crimes Against Peace (Cambridge: Cambridge University Press, 2008);
Griffin, J., On Human Rights (Oxford: Oxford University Press, 2008); and Twining, W., General Jurisprudence:
Understanding Law from a Global Perspective (Cambridge: Cambridge University Press, 2009).

10" Franck, T. M., Fairness in International Law and Institutions (New York: Oxford University Press, 1995).
Issue 13 of European Journal of International Law (2002), 901-1030 contains a review essay symposium on this
book.

11 Rawls, J., The Law of Peoples with ‘The Idea of Public Reason Revisted’ (Cambridge, Mass.: Harvard
University Press, 1999). For a useful collection of critical essays, see Martin, R., and Reidy, D. (eds.), Rawls’s Law
of Peoples: A Realistic Utopia? (Oxford: Blackwell Publishing, 2006).

12 Buchanan, A., Justice, Legitimacy, and Self-Determination (above, n. 9).
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underlined by the fact that eight years after the publication of its first, print edition,
the online version of the Routledge Encyclopedia of Philosophy has since 2006 in-
cluded a lengthy entry on ‘International law, philosophy of. Nearly three-quarters
of the items listed in its extensive bibliography were published from 2000 onwards.!?
This volume aims to build on these recent developments that have led to the emer-
gence of a tradition of philosophical inquiry into international law, partly by spurring
philosophical reflection specifically on international law rather than just on the more
general topic of international political morality. What constitutes such a tradition
and how are its boundaries demarcated? Perhaps the most useful answer is one along
the lines given by Rawls in response to a similar question about moral philosophy:

Here I think of the tradition of moral philosophy as itself a family of traditions, such as the
traditions of the natural law and of the moral sense schools, and of the traditions of rational
intuitionism and of utilitarianism. What makes all these traditions part of one inclusive
tradition is that they use a commonly understood vocabulary and terminology. Moreover,
they reply and adjust to one another’s views and arguments so that exchanges between them
are, in part, a reasoned discussion that leads to further development.14

Among the merits of this characterization is its emphasis on the open-endedness
of a living tradition: participation in it is not defined by subscription to a fixed
doctrine or adherence to a well-defined and highly constraining methodology, but
by entry into an ongoing dialogue on an evolving range of questions that draws
on a shared fund of concepts, themselves liable to revision and refinement as the
dialogue proceeds. All living traditions, so understood, are a work in progress: ‘a
reasoned discussion that’, one hopes, ‘leads to further development’.

The next two sections address in a preliminary way two sources of deep
scepticism—themselves ultimately philosophical in character—about the prospects
for a philosophy of international law as roughly sketched here. The first questions
whether international law is really law; the other is doubtful about the possibility of
subjecting international law to robust ethical standards of appraisal even if it does
qualify as law.

II. WHAT 1S INTERNATIONAL LAW? A RESPONSE
TO CONCEPTUAL SCEPTICISM
ABOUT INTERNATIONAL LAw

Two major conceptual questions in the philosophy of international law are (i)
whether what we call international law is really law and, if so, what it is that makes

13 Buchanan, A., ‘International law, Philosophy of* (above, n. 3).
14 Rawls, J., Lectures on the History of Moral Philosophy (Cambridge, Mass.: Harvard University Press, 2000),
8—-11.
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a norm a norm of international law (as distinct from, say, a political or social
norm) and (ii) how we identify a norm as an international legal norm. Those two
conceptual questions about the identity and the identification of international law
are at the core of one type of deep scepticism about a philosophy of international
law. If so-called international law is not law but an ensemble of moral, political,
or social norms, there can be no such thing as a philosophy of international law.
So-called philosophy of international law would merge into political, social, or
moral philosophy as applied to international relations.

Conceptual questions of this kind were addressed in the middle of the last century
by general theorists of law such as Kelsen and Hart.!s According to Hart, the legality
of international law is problematic because it ‘resembles, [. . .] in form though not
at all in content, a simple regime of primary or customary law’.16 International law
is clearly more than a set of social or moral norms, but at the same time it does
not fit (entirely) the concept of law developed for domestic law. The emergence of
more normative discussions since the 1970s has tended to sideline the question of
the legality of international law. Whether or not those norms and institutions are
legal, their impact on individuals justifies subjecting them to moral scrutiny. But
conceptual and normative questions about an institution, such as law, that purports
to impose binding standards of conduct on its subjects, cannot be entirely separated
from each other. A complete understanding of the normative questions raised by
international law requires a clear understanding of the legality of international
law—and vice versa.

The reasons for the meagre interest in those conceptual issues, despite the
persistence and even strengthening of scepticism about the legality of international
law,'7 are multiple. Partly this is a result of the more general lack of interest in
the philosophy of international law until recent times, as discussed in the previous
section. This is especially true when those conceptual questions are contrasted with
more concrete substantive discussions of contemporary questions arising daily in
international affairs. More generally, legal philosophers have tended since the 1970s
to shift their interests towards Special Jurisprudence, and, as a result, away from the
core legal theoretical endeavours of the 1950s.

A more problematic reason is the challenge posed by international law to General
Jurisprudence. The sceptical challenge to the legality of international law is usually
understood as a one-way street: if key features of a domestic legal system are missing

15 e.g. Hart, H. L. A., The Concept of Law (above, n. 1), ch. 10, p. 214. See also Kelsen, H., Principles of
International Law (New York: Reinhart, 1952).

16 Hart, H. L. A., The Concept of Law (above, n. 1), 232.

17" See e.g. the challenges raised in Goldsmith, J. and Posner, E., The Limits of International Law (Oxford:

Oxford University Press, 2005) and the discussion their book has triggered since (see e.g. excellent critiques by
Franck., T. M., ‘The Power of Legitimacy and the Legitimacy of Power: International Law in an Age of Power
Disequilibrium’, American Journal of International Law, 100/1 (2006), 88—106; and Buchanan, A., ‘Democracy
and the Commitment to International Law’, Georgia Journal of International and Comparative Law, 34 (2006),
305).
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at the international level, so-called international law is not really laws. While there
may have been a reason historically to use domestic law as a paradigm of law in
general, this is no longer the case. Although there are pre-established features of
a legal system in legal theory that ought to be exhibited at the international level
for there to be international law, those state-centred features are not immune to
theoretical challenge. As a result, if international law does not fit the criteria of the
concept of law used at the domestic level, it may not (only) be a problem for the
legality of international law, but (also) for those criteria themselves and hence for a
given legal theory.!® In any case, the domestic legal order is no longer self-contained
and separate from the international one, so that legal theory has to account for this
complex new legal reality in a holistic and integrated way.

Of the two questions distinguished at the outset of this section, only the first shall
be addressed here. Once the legal nature of international law has been clarified,
ways of identifying valid international legal norms and their content are a matter
for the sources of international law. Two of the early chapters in the book address
the sources of international law in depth.20 Among the key features of law that
are allegedly missing at the international level, three will be discussed here: a
complete system of abstract and general norms stemming from an official and
centralized legislature; a monopoly on the use of coercion to enforce legal norms,
through centrally organized sanctions or at least a courts system with universal and
compulsory jurisdiction; and, finally, the absence of effective compliance with those
legal norms in practice.2! One may also mention the alleged absence of states’ moral
obligations under international law (and the related complexity about a self-binding
sovereign),2 but that critique is addressed in the third section of this introduction
and in four chapters in the book.2s

Replies to these sceptical critiques may be of two kinds: theoretical answers that
deny that the supposed essential feature of law really counts as such and, second,
replies of a more factual kind that refer to developments in international law.
Clearly, answers to those three questions have varied with the rapid developments
of international law and in particular the significant changes in its subjects, objects,
and normativity in the past thirty years or so. Those developments have gradually
made it either more integrated within domestic legal orders and hence an integral
part of their legality in this sense, or more state-like in its own spheres of competence.
By reference to what was said before about the need to adapt legal theory to the new

18 Hart, H. L. A., The Concept of Law (above, n. 1), 214—15.

19" See Twining, W., Globalisation and Legal Theory (above, n. 9), 50—90.

20 Besson, S., Ch. 7 in this volume; Lefkowitz, D., Ch. 8 in this volume.

21 On those (multifarious) doubts and critiques, see e.g. Hart, H. L. A., The Concept of Law (above, n. 1),
214; Buchanan, A., Justice, Legitimacy, and Self-Determination (above, n. 9), 45—53; Goldsmith, J. and Posner, E.
The Limits of International Law (above, n. 17).

22 Hart, H. L. A., The Concept of Law (above, n. 1), 216—-32.

23 In this volume see Buchanan, A., Ch. 3; Tasioulas, J., Ch. 4; Endicott, T., Ch. 11; Cohen, J., Ch. 12. See also
Besson, S., ‘The Authority of International Law: Lifting the State Veil’, Sydney Law Review, 31/3 (2009, 343).
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circumstances of domestic law in an international setting, and not only to make
sure international law fits the criteria for the concept of law derived from domestic
jurisprudence, it is essential not to fall into the trap of minimizing differences
between domestic and international law and hence of lapsing into a statist bias.24 As
a result, and although a straightforward response to the sceptics would simply be
to show that international law is evolving into a proper legal system, it is primarily
from a theoretical perspective and not one of facts only that a convincing rebuttal
of the sceptics’ critique needs to be launched.

The first, and most problematic doubt expressed by sceptics pertains to the
making of international law, its norms and their articulation. Three sub-critiques
need to be unpacked here. First of all, the absence of a centralized and official
law-maker, and especially of a vertical relationship between that law-maker and
its legal subjects is the most striking difference between a domestic legal system
and international law. Law-makers and legal subjects are usually one and the same
international subjects: states. Besides, there are many processes of law-making that
coexist without being either centralized or standing in a hierarchical relationship to
each other. Critics also invoke, second, the nature of the norms that are referred to
as international law, and more particularly the absence of general and abstract rules
in international law. International norms are often thought to stem exclusively from
bilateral agreements between states and to create relative and concrete obligations.
Finally, doubts about the legality of international law are often based on the alleged
absence of secondary rules (rules of change and adjudication) or even of a rule of
recognition which, as Hart showed, lies at the foundation of a fully-fledged and
autonomous legal system.

With respect to the first sub-critique, it is true that the official or public nature of
law may bear on its legality, since law is the product of a collective enterprise. The
legality of customary law shows, however, that a formal legislature is not always
required in a municipal legal system.2s In practice, moreover, much of international
law nowadays stems from multilateral processes that are increasingly distinct from
treaty-making, but also, as a consequence, from what may be thought of as a
private exchange of promises or horizontal contract-making. It suffices here to
mention legislative treaties, multilateral codifications of customary law, but also,
conversely, the creation of customary law through those multilateral conventional
codifications of existing practices.?s In a similar way, official international law-
making has become distinct from the transnational albeit private production of
standards (e.g. global administrative law). With respect to the centralization and
hierarchy requirement, one should say that legal hierarchies can be of many
kinds (sources, regimes, norms, etc.) and all of them are not necessarily present

24 Hart, H. L. A., The Concept of Law (above, n. 1), 232.
25> See Buchanan, A., Justice, Legitimacy, and Self-Determination (above, n. 9), 47.
26 See e.g. Boyle, A. and Chinkin, C., The Making of International Law (Oxford: Oxford University Press,

2007), 98 ff. and 163 ff.
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in all domestic legal orders.” Further, even if international law remains largely
decentralized and non-hierarchical, there is a fixed set of sources. Moreover,
relationships between norms and regimes are coordinated in many other ways than
through a hierarchy of sources. Hierarchies of norms (e.g. jus cogens or imperative
norms) are developing and certain regimes are increasingly deemed superior to
others (e.g. general international law).

As to the second sub-critique, it is indeed essential to prove that international law
norms are legal rules and that they are both general and abstract. From a practical
point of view, however, the critique does not cut much ice. It gives a skewed view
of the state of international law. International legal norms are distinct from moral
norms: they are often quite indifferent morally and may be changed by a decision of
international law-makers.2s And they are general and abstract. General international
law has developed extensively in the past twenty years or so, and norms that apply
to all subjects of international law are numerous—and the same may be said about
erga omnes norms, i.e. norms enforceable by all states. Also, international law has
become more abstract as its norms potentially apply to many different situations
and no longer only concern concrete situations. Prosper Weil’s prognosis of the
emerging ‘relative normativity’ of international law has now been confirmed in
practice:? some international legal norms bind subjects who have not agreed to
them (e.g. third-party effect of treaties) or who have expressly objected to them
(e.g. limitations on persistent objections to customary law); they bind them even
if they have made reservations when agreeing to them (e.g. objective norms such
as human rights); and, finally, they sometimes bind them in an imperative fashion
(e.g. jus cogens norms).

Regarding the third sub-critique, a set of primary legal rules may be regarded
as law even in the absence of secondary rules, being deemed, in Hart’s phrase, a
‘primitive legal order’. This is the case if international law lacks a rule of recognition
that can establish the validity of individual primary rules by reference to some
ultimate rule of the system. This was Hart’s view of international law given his
rejection of the Kelsenian a priori assumption of an international Grundnorm.
While such a reductive view of international law may have been factually correct in
1961, it no longer is. General international law has internal rules that determine its
own validity and may therefore be deemed an autonomous legal order, and this is
true of international conventional law as much as of customary law. In the context
of the discussion of the processes of international law-making and hence of the
sources or identification of its norms, the question of the kind of norms created

27 See Hart, H. L. A., Essays in Jurisprudence and Philosophy (Oxford: Oxford University Press, 1983), ch. 15.

28 Hart, H. L. A., The Concept of Law (above, n. 1), 228-30.

29 See Well, P., “Towards Relative Normativity in International Law’ American Journal of International Law,
77 (1983), 413. See for a discussion, Tasioulas, J., ‘In Defence of Relative Normativity: Communitarian Values
and the Nicaragua Case’, Oxford Journal of Legal Studies, 16 (1996), 85.

30 Hart, H. L. A., The Concept of Law (above, n. 1), 234.
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by international law will be discussed extensively, and in particular the distinction
between primary and secondary rules (e.g. in the field of treaty law with the so-called
law of treaties, but also of customary law with conditions of customary law-making)
and the existence of a rule of recognition (by reference to the customary nature of
Article 38 of the IC]J Statute, e.g.).3!

The second main critique of the legality of international law concerns the
absence of a centralized enforcement system, and in particular of a sanctions
system or at least a courts system with universal and compulsory jurisdiction.
The violation of certain norms of international law can trigger official coercion
and (military and non-military) sanctions, but those sanctions are rare, diverse
in character, and often non-systematically applied (for lack of political will or
knowledge). Further, enforcement of international law is largely left to the different
subjects of international law and to states in particular (e.g. self-defence, counter-
measures) and this makes it akin to a primitive system of private sanction.
International jurisdiction remains the exception and, when it exists, it is mostly
non-universal and non-compulsory. In response, it is important to stress that very
few conceptions of law nowadays make the existence of sanctions or threats a
necessary condition of legality. This Austinian, and respectively Kelsenian, legacy
was already discredited by Hart in 1961, both with respect to domestic and
international law.®2 Its predictive component, which may be granted, ought not
be conflated with a conceptual requirement. In any case, modern domestic legal
systems show that not all disputes may be resolved by a supreme law enforcer;
examples may be given from constitutional law or from the less formal area of
customary law.»

Even if one concedes that in domestic law certain provisions prohibiting the use
of force are necessary, together with making the official use of force a sanction for
the violation of prohibitions of the use of force among individuals, international
circumstances are different. The private use of force in international relations
cannot remain private for long, and this fact helps prevent the spiral of violence
one would fear in similar circumstances among individuals. Further, centralizing
the use of force in the hands of a few states backing compliance with international
law could become a source of unacceptable inequalities and also potentially of
fearful risks. Natural deterrents have secured long periods of peace. Pressure for
conformity with international law need not be channelled exclusively through
formal sanctions, as is shown by the increasing role of civil society. In any case,
international law is constantly evolving and sanctions are one of the fields in which
it is becoming increasingly state-like. The law of individual and collective sanc-
tions, especially economic ones, and of counter-measures has developed intensely

31 See in this volume Besson, S., Ch. 7; Lefkowitz, D., Ch. 8.
32 Hart, H. L. A., The Concept of Law (above, n. 1), 217-20. See also recently O’Connell, M. E., The Power

and Purpose of International Law (Oxford: Oxford University Press, 2008), 62—8.
33 See Buchanan, A., Justice, Legitimacy, and Self-Determination (above, n. 9), 47 for a discussion.
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through the UN organs’ practice and the ICJ’s case-law. New peace-keeping and
peace-making mechanisms have developed over the years. And regional agreements
and organizations have been constantly strengthened to provide a more effective
enforcement of international law norms at the local level. The same may be said
about rules of adjudication. International dispute settlements, and compulsory ju-
dicial mechanisms in particular, have proliferated since the 1990s. True, they apply
mostly at the regional level and often in certain specific international legal regimes
only. However, their constant development and the expanding use of third-party
and formalized settlement mechanisms are signs of the development of secondary
rules of adjudication in international law.34

Finally, the international legal order is said to lack a third important legal feature
and that is the absence of effective compliance with international law in practice.3s
Independently of the existence of enforcement mechanisms, legal norms in a legal
order need to be complied with, at least in part. Compliance is a necessary albeit
insufficient condition of legality.’e A set of rules that is never complied with can
hardly be regarded as valid law. It is clear, however, that what matters for the law’s
legality is enhanced conformity with its rules than would otherwise be the case,
and not perfect conformity. After all, most municipal legal orders have serious
difficulties with non-compliance. Moreover, the notion of effectivity is itself vague;
it suffices to mention human rights to see that compliance with human rights can
take many different forms and degrees.”” But, in any case, international law is in
large part complied with in practice.’s True, this varies depending on the areas of law
in question and on the existence of formal or informal pressures for conformity.»
The reasons for compliance can be very different; compliance may be a reaction
to the exercise of power or to the existence of sanctions, but may also result from
many other (instrumental and non-instrumental) reasons, e.g. consent to legal
rules, strategic reasons for respect, moral reasons to comply with a legal order that is
minimally just, etc. Notwithstanding, effective compliance is easily demonstrated by
reference to the ways in which powerful states seek justifications for their breaches
of international law; one may mention the invocation of self-defence or of a state

34 See e.g. Brown, C., A Common Law of International Adjudication (Cambridge: Cambridge University Press,
2007).

35 See e.g. Goldsmith, J. and Posner, E., The Limits of International Law (above, n. 17), 165, 185 ff. for a recent
version of this sceptical argument. For a discussion, see O’Connell, M. E., The Power and Purpose of International
Law (above, n. 32), 99-149.

36 On compliance and the sources thesis, see Raz, J., The Morality of Freedom (Oxford: Oxford University
Press, 1986), 65, 75—6; and Raz, J., ‘The Problem of Authority: Revisiting the Service Conception’ Minnesota
Law Review 90 (2006), 1003, 1005—6.

37 Buchanan, A., Justice, Legitimacy, and Self-Determination (above, n. 9), 51-2.

38 See Besson, S., “The Authority of International Law’ (above, n. 23).

39 See Henkin, L., How Nations Behave (2nd edn., New York: Columbia University Press, 1979) for the first
shift of focus away from enforcement (and sanctions) to compliance and the argument that international law
enjoys the minimum amount of compliance needed to be regarded as law. For a discussion, see O’Connell, M. E.,
The Power and Purpose of International Law (above, n. 32), 1-16 and 57-98.
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of necessity, or at least the reference to the conditions for counter-measures (which
are legalized under existing international law).

In sum, there are provisionally good answers to sceptical doubts about the
legality of international law. International law has specificities of its own, both
in terms of form and of content, but those specificities can be accommodated in
the concept of law. Theoretical arguments can be advanced for that contention,
but it is also supported by factual considerations. International law is no longer
the inter-state law of the 1950s; it has evolved to become more like municipal
legal systems. But nor is domestic law what it used to be. International law has
become more integrated within municipal legal systems than it was in the past.
This has to do with developments in its material and personal scope that make
it an integral part of the law applying to individuals subjects in domestic legal
orders. Law itself has changed as a result of globalization and so should legal
theory.

III. DoEs MORALITY EXTEND TO PUBLIC
INTERNATIONAL LAW? A RESPONSE TO
NORMATIVE SCEPTICISM ABOUT A MORALITY
OF INTERNATIONAL LAw

A key aim of this book is to contribute to the formulation of moral standards for
the evaluation of public international law, both in general and with respect to its
main parts. Such standards, the thought naturally goes, should play a vital role
in guiding the reform of international law and institutions and in determining
the basis and proper extent of our allegiance to them. What is meant by calling
them ‘moral’ or ‘ethical’ standards (we use these two adjectives interchangeably)?
This is a far from uncomplicated question, but the simple answer that must
suffice for our purposes is that moral standards are concerned with what human
beings, as individuals or groups, owe to other human beings, and perhaps also
other beings (such as flaura and fauna), in light of the status and interests of
the latter, where the breach of the relevant standards typically validates certain
characteristic responses: blame, guilt, resentment, punishment, and so on. More
concretely, we can refer to a rich and diverse repertoire of concepts through
which the notion of moral concern has historically been elaborated: obligation,
justice, rights, equality, among many others. Morality, therefore, consists in a set
of standards which, among other things, place restrictions on our—often self-
interested—conduct in order to pay proper tribute to the standing and interests of
others.
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Given its nature, it might be reasonably supposed that there are potentially
two kinds of moral standards that have special relevance for international law.4
On the one hand, transnational moral principles, which apply within all political
communities. On the other hand, international moral principles, which govern
relations among agents that are not members of the same political community
(or, perhaps, that are not members of any political community or that do not
stand in the relationship of governed to government within a political community).
Some moral standards, of course, might be of both sorts. For example, human
rights norms are typically conceived as applying within all political communities,
but their (threatened) breach is also often taken to justify (at least pro tanto)
some form of preventive or remedial response by outside political communities
or international agents. The task of a normative theory of international law is
to elaborate the content and draw out the practical implications of such moral
principles for international law.

This enterprise, however, has provoked considerable scepticism. Sometimes
this takes the form of denying the very possibility of a normative theory of
international law: doubt is cast on the existence of justifiable transnational and
international moral standards that might appropriately be reflected in international
law. More often, however, it is scepticism about their scope and content: even
if it is conceded that some moral standards obtain in the case of international
law, they are thought to be severely limited in their coverage and very minimal in
their demands. Let us call these two brands of scepticism, respectively, radical and
moderate.

On what grounds is scepticism about a normative approach to international law
advanced? One basis for radical scepticism, in particular, consists in scepticism
about the objectivity of morality itself. Consider, for example, a representative
statement by a leading member of the ‘realist’ school of international relations, in
an influential work originally published in 1930:

In the last fifty years, thanks mainly though not wholly to the influence of Marx, the
principles of the historical school have been applied to the analysis of thought . . . The realist
has thus been enabled to demonstrate that the intellectual theories and ethical standards of
utopianism, far from being the expression of absolute and a priori principles, are historically
conditioned, being both products of circumstances and interests and weapons framed for
the furtherance of interests. ‘Ethical notions’, as Mr. Bertrand Russell has remarked, ‘are
very seldom a cause, but almost always an effect, a means of claiming universal legislative
authority for our own preference, not, as we fondly imagine, the actual ground of those
preferences.” This is by far the most formidable attack which utopianism has to face; for here
the very foundations of its belief are undermined by the realist critique.4!

40 The distinction that follows is adapted from the discussion of Buchanan, A., Justice, Legitimacy and
Self-Determination (above, n. 9), 190—1.

41 Carr, E. H., The Twenty Years’ Crisis 1919—1939: An Introduction to the Study of International Relations
(1930; London: Palgrave Macmillan, 2001), 65.
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The thought here is that morality (pejoratively described as ‘utopianism’) presents
itself as a set of constraints, discoverable by reason, on the pursuit of self-interest
by individuals and states; in fact, ‘realist critique’ reveals all moral principles to be
themselves ‘products of circumstances and interests and weapons framed for the
furtherance of interests’.

The first thing to say is that, even if correct, the corrosive implications of
scepticism about moral objectivity extend not just to the normative theory of
international law, but to any form of thought involving moral judgment. This is not
necessarily an argument against it, but it does show that it is not a problem uniquely
afflicting normative theorizing about international matters. Moreover, it places its
advocates under special pressure to avoid self-refutation, since they typically do
wish to assert the appropriateness of moral judgments in some non-international
contexts. The second observation worth making is that it is far from obvious that
either the Marxist or any other brand of ‘realist’ critique has securely established
the advertised conclusion that morality is merely the product of, and perhaps also
ideological window-dressing for, underlying interests (or preferences, desires, and
so on). Moral scepticism of this sort is highly controversial in philosophical circles
today, whatever may have been the situation when Carr was writing in the 1920s.
How easy is it to dispute, after all, that the proposition ‘Slavery is unjust’ is plainly
true, even as 2+ 1 =3’ is plainly true? And why must the best explanation of
anyone’s belief in the former proposition, unlike their belief in the latter, necessarily
exclude appeal to the fact that the proposition in question is true?# All this is
compatible with one needing some element of good fortune in one’s historical and
personal circumstances to be in a position to grasp the truth of the first proposition,
but this is also true of the second.

Perhaps the more constructive observation that needs to be made is that there
are many ways in which morality can be admitted to be ‘subjective’ without thereby
failing to be ‘objective’ in some significant sense that allows for moral propositions
to be straightforwardly true or justified, for belief in true moral propositions to
consist in knowledge, and for changes in moral belief over time to represent
genuine cognitive progress or regress.# In particular, the objectivist need not
embrace the metaphysical claim that moral values, such as justice, are radically
mind-independent, like the famed Platonic forms, existing in splendid isolation
from human modes of consciousness and concern. In Ronald Dworkin’s amusing
formulation, the moral objectivist is not committed to the existence of ‘some special
particles—morons—whose energy and momentum establish fields that at once
constitute the morality or immorality, or virtue or vice, of particular human acts
and institutions and also interact in some way with human nervous systems so

42 See Nagel, T., The Last Word (Oxford: Clarendon, 1997), ch. 6 and Wiggins, D., Ethics: Twelve Lectures on

the Philosophy of Morality (London: Penguin, 2006), pt. 111.
43 For a development of the thought that morality can be coherently conceived as both ‘objective’ and

‘subjective’, see Wiggins, D., Ethics (above, n. 42), ch. 12.
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as to make people aware of the morality or immorality or the virtue or vice’.4
So, a nuanced appreciation of the kind of ‘objectivity’ requisite to the meaningful
pursuit of a normative approach to international law may serve to quell sceptical
concerns of the first sort about the prospects for developing a normative theory
of international law. And this is just as well, since many of those who press such
concerns seem themselves to subscribe to numerous moral propositions.

Other forms of scepticism about the enterprise of a normative theory of in-
ternational law concentrate not so much on the nature of morality, but on the
putative subject-matter—in particular, relations among states—regarding which
such theories seek to make moral judgments. Even if moral reasoning is in principle
capable of attaining a respectable degree of objectivity, the thought goes, its remit
either does not extend to the case of international law, or else does so only in a
highly attenuated form.

One line of argument of this kind turns on regarding the sphere of international
law’s application, at least in the present and the foreseeable future, as a state of nature.
This is because it is a domain in which the key agents, territorial states, exhibit
three important features (i) they are ultimately motivated by the fundamental aim
of ensuring their own survival, (ii) they are approximately equal in power, in the
sense that no one state (or stable grouping of states) can permanently dominate
all the others, and (iii) they are not subject to a sovereign capable of securing
peaceful co-operation among states by authoritatively arbitrating conflicts among
them. In such circumstances, it is contended, it would be deeply irrational for a
state to conform its conduct to moral demands; hence, morality is inapplicable
to the sphere that international law purports to govern.#s As Allen Buchanan has
emphasized, the supposed ‘inapplicability’ of morality in the international domain
is open to at least three interpretations. First, that there are no true or justified
statements about what anyone morally ought to do in that sphere. Second, that
no one in fact acts on the basis of moral considerations in international relations
either now or in the foreseeable future. Third, that moral behaviour in international
relations is fundamentally irrational and, in consequence, very infrequent.s There
are interesting relations among these claims, but we can take the first one to
represent an attempt to motivate radical scepticism. An alternative deployment
of the state of nature analogy defends a moderate, rather than a radical, form of
scepticism about the applicability of moral standards in the internationalist sphere.
Perhaps the most minimalist version of this line of thought contends that, in light

44 Dworkin, R. M., ‘Objectivity and Truth: You’d Better Believe It’, Philosophy and Public Affairs, 25 (1996),

87, 104.

4 We follow here the version of the state of nature thesis about international relations outlined in
Buchanan, A., Justice, Legitimacy, and Self-Determination (above, n. 9), 29—30, and which he attributes to ‘realist’
scholars in international law such as George F. Kennan and Kenneth Waltz.

46 Tbid. 31. For persuasive critiques of the state of nature argument, which we have drawn on in our
discussion below, see Beitz, C., Political Theory and International Relations (above, n. 7), pt. 1 and pp. 185-91
and Buchanan, A., Justice, Legitimacy, and Self-Determination (above, n. 9), 29—37.
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of the character of international relations as a Hobbesian state of nature, the only
moral imperative operative in the international domain is one that requires state
officials to ensure the survival of their respective states.+

As formulated above, we have already found good cause to resist this sort of
sceptical argument. If the international sphere were a state of nature, it is very
doubtful that it could sustain any institution meriting the name of ‘law’. Yet, as
we saw in the previous section, it makes good sense to speak of international law
governing the relations between sovereign states through norms and institutions
enabling co-operation in matters such as financial regulation, trade agreements,
scientific and technological advances, environmental protection, telecommunica-
tions, economic development, disaster relief, and the international propagation
and protection of human rights, even in the absence of a global sovereign. More
generally, recent work in international relations theory undermines the dogma that
the ultimate or predominant determinant of a state’s behaviour is the desire to
ensure its survival (or, in another version, to maximize its power). In any case, it
is obviously not the case that compliance with moral standards inevitably imperils
a state’s chances of survival. Finally, ‘liberal” approaches to international relations
have emphasized the responsiveness of a state’s preferences to the internal character
of the state (e.g. whether its constitution is democratic) and of its society (e.g.
the extent to which it is pluralistic and accommodating of internal differences).
Moreover, the activities of these groups within the state are powerfully shaped by
transnational and international governmental and non-governmental networks to
which they belong. In response, an advocate of the state of nature analogy might be
tempted to stretch the notion of a state preference for survival, or power, so that it
encompasses more than one might have originally imagined. But this strategy has
its limits. In particular, there is the worry that, in seeking to accommodate all of the
seemingly countervailing evidence for the irreducible diversity of states’ interests, it
leads to the trivialization of the state of nature argument, rendering it unfalsifiable
by any empirical evidence.

Nothing in the foregoing observations is inconsistent with acknowledging a core
of authentic insight in the state of nature argument. One way of spelling it out
is in terms of the feasibility constraints on an acceptable normative theory of
international law (whether an ideal theory or a non-ideal theory concerned with
problems arising from non-compliance with ideal standards and, in particular,
effecting a transition to a state of full compliance). These are different from, and in
all probability far more limiting than, those that apply in the domestic case.# What

47 This is referred to as fiduciary realism in Buchanan, A., Justice, Legitimacy, and Self-Determination (above,

n.9),35-7.
48 The points in this paragraph, among others, are developed with due reference to the relevant literature in

international relations, in Buchanan, A., Justice, Legitimacy, and Self-Determination (above, n. 9), 31-7.
49" See, in this context, Charles Beitz’s illuminating discussion of ‘heuristic realism’, which is a ‘cautionary view

about the role that normative considerations should be allowed to play in practical reasoning about international
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we may rightly take issue with is the sweepingly negative conclusion that sceptics
who appeal to the state of nature analogy seek to wring from this insight.

There are more plausible ways of motivating moderate scepticism regarding the
prospects for a normative theory of international law than by invoking a state
of nature analogy. One general line of thought appeals to the ethical-political
significance of an important feature of the international domain: the great diversity
that exists in ethical and political concepts among different cultures, and also the
considerable divergence in judgments among those who deploy the same concepts.
One way of elaborating this line of thought is by means of the notion of ethical
pluralism. The latter doctrine is wholly compatible with the objectivity of ethics,
and so is not to be confused with ethical relativism. But, given the profusion of
objective ethical values, and the diverse number of ways in which their content
may be acceptably elaborated and relations between them ordered, proponents of
this view are doubtful that a ‘global ethic’ applicable to all states, and suitable for
embodiment in international law and institutions, will be other than minimalist
in content. Instead, it will predominantly consist in a limited set of universal
norms prohibiting certain specific evils. As David Wiggins has recently put it:
‘With declarations against torture, genocide, imprisonment without charge, slavery,
forced labour, etc., we are in the home territory of the international spirit at its
finest and least controversial, the universally valid proscription of specific evil. It is
a tragic mistake to suppose that these can be a paradigm for the positive and general
prescriptions of “global ethics”.’s0

A second line of thought purports to stand aloof from all philosophical con-
troversies, such as that concerning ethical objectivism, and focuses instead on the
conditions of a legitimate international law, one that can credibly claim to be binding
on all its subjects. Thus, John Rawls has argued that it is necessary for the principles
underlying law, in both the domestic and the international cases, to be justifiable
to all those subject to them. In both cases, the operative form of justification must
be in terms of a form of public reason—rather than ordinary, truth-oriented moral
reasoning—that is responsive to the fact of reasonable pluralism. In the case of a
liberal society this is a pluralism in conceptions of the good held by individual citi-
zens, who are nonetheless reasonable in that they accept the criterion of reciprocity
(they are prepared to co-operate with others on fair terms as free and equal citizens)
and the burdens of judgment. In the international case, however, the justification is
directed at political communities, rather than the individuals who compose them,

affairs, particularly that of individuals charged with making decisions about national foreign policy. It warns of
the predictable kinds of errors that can occur when moral considerations are applied naively or in the wrong
way’, in Beitz, C., Political Theory and International Relations (above, n. 7), 187 (Beitz’s discussion at 187-91 is
generally relevant).

50 Wiggins, D., Ethics (above, n. 42), 355—6. Arguing along rather different lines, Michael Walzer has
challenged the applicability of norms of distributive justice to the international realm in its current form, see
Walzer, M., Spheres of Justice: A Defense of Pluralism and Equality (Oxford: Blackwell, 1993), 28—30.
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and reasonable pluralism extends to conceptions of justice, not simply conceptions
of the good.s! This means that, for Rawls, decent but non-liberal societies may be
counted members in good standing of the Society of Peoples, i.e. they have good
standing even in the terms of an ideal theory of international justice. This is despite
the fact that such societies are not democratic and may engage in various illiberal
practices such as discriminating against some of their members on the grounds
of sex, ethnicity, sexual orientation, or religion. Rawls’s approach also leads to a
notoriously truncated list of human rights, certainly as compared with the Universal
Declaration of Human Rights, and to the inapplicability of principles of distribu-
tive justice (including Rawls’s famous ‘difference principle’) to the global sphere:
neither the difference principle nor any other principle of distributive justice bears
on relations between societies, nor is respect for it mandated within each society in
order to ensure its good standing under the Rawlsian Law of Peoples.

Now, of course, there is a great deal that needs to be said in assessing the pros
and cons of moderate scepticism of the last two varieties. Some of it is said by
contributors to this volume. But the key point is that moderate scepticism of
this stamp is not really all that sceptical; on the contrary, it presents itself as a
self-consciously moral position within the enterprise of articulating a normative
theory of international law. And this is just what we should expect. It would be a
grave error to assume that a commitment to a normative theory of international
law necessarily carries with it some specific ethical-political commitment, such as
a liberal cosmopolitanism that insists on the appropriateness of implementing an
essentially liberal-democratic political vision through the medium of international
law. On the contrary, the appropriateness of doing so is a central question for
debate once we have accepted that normative international legal theory is a viable
and worthwhile enterprise.

IV. PREVIEW OF THE CHAPTERS

The volume is distinguished by its ‘dialogical’ methodology, modelled on the format
of the annual supplementary volume of the Proceedings of the Aristotelian Society.
There are two essays on each topic, with the second author spending some time
responding to the arguments of the first as well as developing their own take on the
topic (in the case of the topic of human rights, given its centrality in the normative
theory of international law, we have enlisted three authors).

One reason for adopting the dialogical approach is to underscore, especially
for students new to philosophy, that there is a diversity of views that might be
defended on a given topic, as opposed to some canonical ‘philosophical’ view.

51 Rawls, J., The Law of Peoples (above, n. 11), 11, 19 (the international case) and 1367 (the domestic case).
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However, we have not gone further and made a point of choosing in each case pairs
of authors with radically contrasting views.52 Quite apart from anything else, this
would have conveyed a seriously distorted impression of the nature of philosophical
disputation. Sometimes, the most interesting and instructive disagreements are
between philosophers who share a lot by way of agreement on fundamentals. More
importantly, we have opted for a dialogical methodology in recognition of the
fact that philosophy develops through a process of genuine dialectical engagement
with the views of others. Others’ views are not simply fodder for literature surveys
or scholarly footnotes; instead, they are to be carefully articulated and subjected
to critical scrutiny in light of the best arguments that can be formulated in their
support. This intellectual virtue is one that analytical legal philosophy is especially
well placed to foster in contemporary theorizing about international law.

The book is divided in two main parts: General Issues in the Philosophy of Inter-
national Law and Specific Issues in the Philosophy of International Law. Chapters
in the first group tackle general topics such as the history of the philosophy of
international law, the legitimacy of international law and in particular its demo-
cratic legitimacy, the sources of international law, the nature of international legal
adjudication, the significance of state sovereignty, and the contours of international
responsibility. The second group of contributions addresses problems arising in
specific domains of international law, such as human rights law, international
economic law, international criminal law, international environmental law, and the
laws of war. In the case of each chapter, authors were invited to be selective and to
concentrate on elaborating upon and responding to some questions that seemed
especially pressing or interesting to them. No attempt was made by any author,
or combination of authors, to offer a comprehensive discussion of the legal or
philosophical questions arising within their topic. Instead, each author has had to
limit their chapter’s scope of coverage in order to enhance its depth.

1. General Issues

The first pair of chapters offer necessarily highly selective perspectives on themes
within the vast terrain of the history of the philosophy of international law. The two
chapters are ordered chronologically, around a divide in the history of international
ideas: Benedict Kingsbury and Benjamin Straumann discuss the international
political and legal thought of Grotius, Hobbes, and Pufendorf, while Amanda
Perreau-Saussine addresses that of Kant and some of his followers. According to
Kingsbury and Straumann, Grotius, Hobbes, and Pufendorf differed in their views

52 Nor did we adopt the policy of ensuring that at least one of the authors on any given topic is a professional
international lawyer. This is because this book is, first and foremost, a contribution to the philosophy of
international law, and philosophy is a discipline with its own distinctive questions, approaches, and traditions
of thought.
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of obligation in the state of nature (where ex hypothesi there is no state), on the
extent to which they regarded sovereign states as analogous to individuals in the
state of nature, and in the effects they attributed to commerce as a driver of
sociability and of norm-structured interactions not dependent on an overarching
state. In her chapter, Perreau-Saussine highlights the limits of reading Kant’s
philosophy of international law as independent of his moral philosophy, arguing
that in Kant juridical or external freedom and moral freedom (autonomy) are
mutually dependent ideals. She goes on to trace the relationship between Kant’s
plan for peaceful international federation and his account of the moral obligations
to institute systems of coercive, republican domestic law and to become members
of an ever-expanding, enlightened ethical community, a ‘universal republic based
on the laws of virtue’.

Allen Buchanan’s chapter on the legitimacy of international law characterizes
legitimacy as the right to rule. It includes two main elements: the legitimate
institution must be morally justified in attempting to govern (must have the moral
liberty-right or permission to try to govern) in the sense of issuing rules (that
prescribe duties for various actors) and attempting to secure compliance with
them by imposing costs for non-compliance and/or benefits for compliance; and
those toward whom the rules are directed (chiefly, though not exclusively states)
have substantial, content-independent moral reasons for compliance and others
(including citizens of states) have substantial content-independent moral reasons
for supporting the institution’s efforts to secure compliance with its directives
or at least have substantial, content-independent moral reasons not to interfere
with those efforts. Buchanan then identifies six key questions pertaining to the
legitimacy of international law and discusses potential answers. John Tasioulas
also adopts a conception of legitimate authority as the ‘right to rule’ but argues,
in contrast to Buchanan, that the Razian normal justification condition is the
appropriate standard for determining the legitimacy of international law. He
outlines and assesses four broad challenges to the legitimacy of international law:
the exceptionalist claim that some states are not bound by (certain) features of
the international legal order which nonetheless bind other states; the claim that
international law lacks legitimacy in virtue of the parochial values (or orderings
thereof) that it embodies, distinguishing between sceptical and pluralist versions of
this objection; the freedom-based contention that the legitimacy of international
law is severely diminished in light of a due regard for state sovereignty; and formal
and procedural constraints on the legitimacy of international law.

The third pair of chapters pertains to international democracy. Both authors agree
in their assessment of the democratic illegitimacy of current global institutions, but
disagree as to how their democratic credentials can be redeemed and also, therefore,
about the needed institutional reforms. Thomas Christiano sketches an account
of the moral basis of inherent legitimacy grounded in a fundamental principle
of justice entitled the principle of public equality and concludes that the current
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international legal system is not legitimate on this criterion. He then defends what
he calls the system of Fair Democratic Association. He argues that even as an ideal,
the case cannot be made for global democracy. Christiano argues tentatively that
the system of fair democratic association is superior to international democracy
under current and reasonably foreseeable conditions. Philip Pettit outlines a neo-
republican response to the same problem. He focuses on two distinctive issues. One
is the membership problem regarding which entities are to play the role, in the
international context, corresponding to the role played by non-dominated citizens
in the domestic context. His answer is that it is legitimate domestic states or states
that can be made legitimate. The other is the imbalance problem, which concerns
how such states can be equally empowered in fashioning the international order.
Pettit argues that there is no easy answer, but that there are no grounds for despair.

Samantha Besson and David Lefkowitz, in their chapters on the sources of
international law, criticize the allegation that international law in general, and
customary international law in particular, constitutes not a legal system but a
primitive legal order. They both adopt a positivist approach to international
law and explore difficult questions regarding the identification of international law
on that basis, disagreeing about the exact relationship between international law
and morality and between international legality and legitimacy. Samantha Besson
develops a normative positivist argument about the legality of international law
and its sources that corresponds to a democratic (coordination-based) account
of the legitimacy of international law-making processes. Against that background,
she discusses the existence and contours of secondary rules in international law
and of a rule of recognition, in a way that illuminates the differences and the
relations between domestic, regional, and international law (internal and external
legal pluralism). In his contribution, David Lefkowitz discusses three rival accounts
of the relationship between morality and the validity of international law, with a
focus on international human rights. He then turns to the relationship between
the sources of international law and its legitimacy and proposes a consent-based
account of legitimacy and modifications of the current international law-making
processes to make it fit that account. Finally, Lefkowitz discusses the legality of
customary law and the existence of secondary rules of customary law-making.

In his chapter on international adjudication, Andreas Paulus observes that third
party adjudication continues to be the exception to the rule of ‘auto-interpretation’
of international law by its subjects. He argues that international adjudication needs
to remain within the bounds of its jurisdiction as determined by states, but should
within this framework consciously embrace a larger role for consensus on values
emerging in the international legal community. Donald H. Regan’s chapter replies to
Paulus on three main points. He begins by arguing that if our goal is to understand
the activity of judging, the most important distinctive feature of international
adjudication is not the absence of compulsory jurisdiction and generally reliable
enforcement, but rather the difficulty of identifying sources of law such as custom



INTRODUCTION 23

and general principles. He then argues that the multiplicity of treaty regimes is
not currently a major problem and criticizes the International Law Commission’s
expansive reading of Article 31.3(c) of the Vienna Convention on the Law of
Treaties. Finally, Regan discusses the WTO’s treatment of so-called ‘extra-regime
values’ and claims that authors usually misapprehend how the WTO actually deals
with conflicts between trade and other values.

Both chapters on sovereignty start from the paradox of the bound sovereign and
agree that sovereignty is not only compatible with moral and international legal
constraints but also that it has moral value. Timothy Endicott contends that a state
is sovereign if it has complete power within a political community and complete
independence. It may seem that the idea of sovereignty is objectionable because of
two moral principles, or incoherent because of a paradox. The paradox is that a
sovereign state must be capable of binding itself and must also be unable to bind
itself. The moral principles are that no state can justly exercise complete power
internally or complete independence (since complete independence would imply
freedom from norms of jus cogens, and from interference even when it perpetrates
mass atrocities). An analogy with human autonomy allows Endicott to show that
the paradox is only apparent, and that the moral principles are compatible with state
sovereignty. Sovereignty is to be understood as internal power and external freedom
that are complete for the purposes of a good state. In her contribution, Jean Cohen
argues that there are good empirical, normative, and political reasons to affirm
the compatibility between state sovereignty and supranational law. She argues for
a dualistic world system in which sovereign states and globalizing transnational
and supranational institutions, based in part on cosmopolitan principles, can and
should continue to coexist. She develops a theoretical framework for ‘squaring the
circle’, utilizing the key concepts of changing sovereignty regimes and constitutional
pluralism.

Both chapters on international responsibility contend that one cannot evaluate
the current system of international responsibility without comparing the rights and
obligations assumed to attach to states with those assumed to attach to governments,
nations, collectives, nongovernmental institutions, and individuals. In their jointly
authored chapter, James Crawford and Jeremy Watkins discuss the system of
international legal responsibility to which states are subject when they violate their
international obligations. They address the question of whether it is fair to impose
civil liability on states when this has the effect of making whole populations pay
the price for the misdeeds of their leaders and officials. An argument is then
presented which is designed to show that the current law not only avoids the ethical
objections which are sometimes directed against it, but also conforms to a positive
standard of fairness which can be articulated in terms of hypothetical consent.
Liam Murphy turns to the broader topic of international responsibility and takes it
beyond the state. A foundational issue for Murphy is the moral status of states. The
chapter explores the merits of an instrumental account. Such an account defuses
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the objection that state responsibility in international law imposes an illegitimate
kind of collective responsibility, but at the same time explains why the moral
justification of the state system remains an open question.

2. Specific Issues

The chapters on human rights begin with Joseph Raz’s provocative critique of
traditional philosophical theories of human rights, exemplified by the work of
Alan Gewirth and James Griffin, which conceive of human rights in purely moral
terms, as essentially moral rights possessed by all human beings simply in virtue of
their humanity. Raz contends that such theories tend to overlook the distinction
between values and rights and, in any case, lead to a conception of human rights
that risks irrelevance because it does not adequately engage with contemporary
human rights practice. In place of the traditionalist conception, Raz builds on the
Rawlsian insight that human rights are the sub-set of moral rights that sets limits
to state sovereignty: their violation provides a defeasible reason for intervention
by external agents. However, he departs from Rawls in not conceiving of human
rights as essentially triggers for coercive external intervention and resisting the
latter’s conflation of state sovereignty with legitimate authority. In his response,
James Griffin restates his particular version of a traditionalist conception of human
rights—the personhood theory, according to which human rights are protections
of universal human interests in autonomy, liberty, and minimum provision—and
responds to Raz’s criticism that the theory cannot identify a plausible threshold
at which a human right comes into existence. Griffin also makes independent
objections to the ‘political’ interpretations of human rights advanced by Rawls
and Raz. He concludes by offering some tentative suggestions on the unduly
neglected question of the conditions under which human rights vindicated within
moral philosophy should form part of international law. In his contribution John
Skorupski shows greater sympathy for the sort of “political’ interpretation of human
rights offered by Raz. Although the question of what rights exist is not treated by
him as a political one, the utility of introducing a special sub-category of human
rights in international law is. Beginning first with an account of the nature of
rights in general, Skorupski contends that declarations of human rights should be
understood as levers that help to eliminate serious violations of moral rights in all
states. Among the criteria he identifies and elaborates for determining which rights
should be declared to be human rights are universality, cross-state demandability,
and efficacy.

The section on self-determination and minority rights begins with Will Kymlicka’s
comparison of the development of the idea of minority rights since 1989 in
international law and in political philosophy. On the one hand, various attempts
have been made to codify international standards relating to the treatment of
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ethno-cultural minorities, both at the global and regional levels. On the other
hand, philosophers have sought to develop liberal theories of multiculturalism
and of minority rights. Kymlicka focuses on how ‘minorities’ are defined and
characterized in these respective traditions, and which minorities, if any, are
regarded as possessing rights to self-government or self-determination. Jeremy
Waldron’s contribution relates specifically to the right to self-determination. He
contends that it may be interpreted either (1) as a principle entitling the inhabitants
of each distinct and politically viable territory to govern themselves in that territory,
or (2) as a principle entitling the members of an ethnic or cultural community
to govern themselves in a single territory. Waldron argues that interpretation (2)
relies on conceptions of cultural distinctiveness that are outdated in the modern
world, and that it yields a dangerous and misguided principle, even in more
moderate versions. Interpretation (1), by contrast, is premised on the assumption
that the point of political community is not to affirm cultural identity but to
provide a framework for settling disputes, providing public goods, and facilitating
interactions among strangers. Waldron outlines the Kantian basis of interpretation
(1), which he regards as far more attractive than (2), showing how it embodies the
notion of respect for individuals.

Both papers in Section X use the phenomenon of global poverty as a perspective
from which to engage with the evaluation of international economic law. Thomas
Pogge contends that while international human rights law enshrines certain pro-
tections against specific severe harms, it also establishes and maintains structures
that greatly contribute to human rights violations. Fundamental components of
international law, as well as key international organizations such as the World Trade
Organization, the International Monetary Fund, and the World Bank, systematically
obstruct the aspirations of poor populations for democratic self-government, civil
rights, and minimal economic sufficiency. In response, Pogge advocates the aboli-
tion of such human rights deficits through the eradication of structural injustices
in the existing global institutional architecture. In their chapter, Robert Howse and
Ruti Teitel offer a sustained critique of Pogge’s argument. They question whether
the failure to adopt an international economic order of the sort Pogge advocates
constitutes a violation of a duty of justice, on the grounds that it is very uncertain
that Pogge’s proposed alternative order is either feasible or would foreseeably make
a significant contribution to the reduction or non-maintenance of extreme poverty.
Although they find merit in some of Pogge’s proposals, they would rather place
emphasis on building a future international economic order that promotes human
security and fulfils social and economic rights, rather than on a backward-looking
argument that seeks to apportion responsibility for the failure to realize such an
order hitherto.

James Nickel and Daniel Magraw’s chapter on international environmental law
covers three main topics. First, they defend as intelligible and workable the demand
of international environmental law that the world’s governments seriously take into
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account the interests of future generations in deciding issues involving resources
and pollution. The second concerns philosophical issues about value raised by
the requirements of international environmental law that species and ecosystems
be protected. Here they express doubts about whether plausible accounts of the
intrinsic value of nature can generate high-priority environmental rights and duties.
The third topic is international environmental law’s attempt to promote measures
that mitigate and adapt to climate change, regarding which they defend a polluter
pays approach to dealing with the costs of dealing with climate change. In his
contribution, Roger Crisp contends that obligations should be attributed only to
persons and that we should not understand obligations to future generations as a
duty of fairness. He criticizes Nickel and Magraw’s critique of the claim that nature
has inherent intrinsic value, and proposes the following alternatives to their general
approach: (1) environmental virtue ethics; and (2) a dualistic view combining a
form of consequentialism with a self-regarding principle. Crisp argues that justice
between generations requires at most giving priority to the worse-off who do or
will exist, regardless of our choices. The ‘repugnant conclusion’ for well-being-
maximizing principles when applied to issues of population is discussed. Crisp
closes with some reflections on the implications of deep disagreement for ethical
theory and for the making of international environmental law.

After presenting a brief history of the evolution of ideas about both the morality
of war and the laws of war, Jeff McMahan contends that although the laws of war are
neutral as between those who fight in just wars and those who fight in wars that are
unjust because they lack a just cause, morality in fact imposes far greater restrictions
on the latter than on the former. Whilst McMahan acknowledges pragmatic reasons
why the law must at present diverge from morality in this way, he insists that our aim
should be to design institutions that can gradually secure increasing convergence
between the law and morality in this area. Henry Shue, in his companion paper,
argues that McMahan’s proposal mistakenly over-moralizes war. In particular, his
attempt to formulate rules of war permitting attacks only against those who are
morally liable to attack would require assessments of individuals that are impossible
to make during combat. Instead, Shue suggests shoring up the prohibition on
attacking non-combatants against its current erosion by the bombing practices
of the most advanced air forces, and urgently resisting the progressively more
permissive reading of the legally crucial category of ‘military objective’.

Existing international law prohibits humanitarian intervention except with the
prior authorization of the Security Council. Thomas Franck’s chapter considers
whether the law should be reformed to confer a ‘right’ to humanitarian intervention.
Noting problems revealed by history with establishing such a right, Franck proposes
instead a ‘second-order’ response that clarifies the terms of the putative right and
establishes reliable institutional mechanisms for determining when the conditions
for exercising it have been satisfied. More specifically, he argues that in the case
of a ‘technical’ failure to authorize intervention under existing law (one due to
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the opposition of one or two veto states), the case for strict compliance is weak-
ened, potentially constituting mitigation that approximates exculpation. Repeated
Security Council failure may eventually lead from a practice of selective mitigation
to a change in the relevant norm, but this has not yet occurred and is unlikely
to be successful in the absence of reliable procedures for verifying humanitarian
crises and assessing the motives and means of the would-be interveners. Danilo
Zolo’s contribution questions whether Franck has formulated adequate criteria for
distinguishing between genuine and insincere or opportunistic humanitarian inter-
ventions. In particular, Franck’s claim that humanitarian intervention ‘s justifiable
if, demonstrably, it saves substantially more lives than it sacrifices’ is argued to be
an untenable, ex post, criterion. Zolo stresses that any war declared unilaterally is
a war of aggression under international law and that military operations inevitably
cause civilian casualties which impair their legitimacy. Most importantly, the fun-
damental human right to life cannot be evaluated in the aggregate, therefore no
political authority is entitled to destroy the lives of innocent people in order to save
the lives of others.

David Luban’s chapter examines the legitimacy of international criminal trials and
defends them against objections grounded in the principle of legality. It advances
four principal theses. First, the centre of gravity in international criminal tribunals
lies in the trials themselves more than the punishments inflicted. Second, the aim
is norm projection. International trials are meant to project the message that mass
atrocities are heinous crimes, not political deeds that exist ‘beyond good and evil’.
Third, the legitimacy of the tribunals derives from the fairness of their procedures
and punishments, not their political pedigree. Fourth, that the two motivating
arguments behind the principle of legality—concern about fair notice, and concern
about despotic abuse of the power to punish—are less compelling in international
criminal law than they are in domestic law. Antony Duff’s chapter focuses on the
question of what can give international criminal tribunals moral legitimacy and
authority. It begins with a critique of Luban’s attempt to ground their legitimacy in
their procedural fairness, and bases an alternative account on a conception of the
criminal trial as a process through which alleged wrongdoers are called to account.
This conception highlights a crucial jurisdictional issue: who has the standing to
call alleged wrongdoers to account—to whom are they answerable? A plausible
answer in the context of domestic law is that they are called to account by their
fellow citizens, as fellow members of the political community. Duff then explores
whether it can be argued in the context of international law that for some crimes the
wrongdoer should be answerable to humanity, in whose name international courts
should act.
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CHAPTER1

STATE OF NATURE
VERSUS COMMERCIAL
SOCIABILITY AS THE
BASIS OF
INTERNATIONAL LAW:

Reflections on the Roman
Foundations and Current
Interpretations of the
International Political and
Legal Thought of Grotius,
Hobbes, and Pufendorf

BENEDICT KINGSBURY AND BENJAMIN
STRAUMANN?Y

I. INTRODUCTION

Three foundational approaches to international order and law beyond the state were
framed in early to mid-seventeenth-century Europe, by Hugo Grotius (1583—1645),

* We would like to thank OUP’s anonymous reader for the excellent comments.
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Thomas Hobbes (1588—1679), and Samuel Pufendorf (1632—94), at the same time
as the recognizable modern idea of the state was itself being framed. Grotius, Hobbes,
and Pufendorf each took distinctive approaches to the problems of whether and how
there could be any legal or moral norms between these states in their emerging forms.
They differed in their views of obligation in the state of nature (where ex hypothesi
there was no state), in the extent to which they regarded these sovereign states as
analogous to individuals in the state of nature, and in the effects they attributed
to commerce as a driver of sociability and of norm-structured interactions not
dependent on an overarching state. The core argument of this chapter, presented
in section II, is that the differences between them on these issues are of enduring
importance. To situate them in what we regard as a key element of their intellectual
context, that is the Greco—Roman lineage of ideas on law and on order and justice
beyond the state, we outline in section I the Carneadean debate and argue for the
importance of Roman law and of Greco—Roman political ideas in sixteenth-century
writings of Vitoria, Vazquez, Soto, Gentili, and others whose works influenced
the seventeenth-century writers. Section II builds on this view of the importance
of Roman influences, in engaging with several current historiographical debates
about interpretations of Grotius, Hobbes, and Pufendorf. Section III comments
very briefly on the adaptation of, or responses to, some of these seventeenth-century
ideas in certain strands of eighteenth- and early nineteenth-century thought,
concerning what by the end of that period had become a recognizably modern idea
of international law; the particular focus is on lines of development from David
Hume and Adam Smith to Jeremy Bentham and Georg Friedrich von Martens.
Any inquiry of the sort we undertake here entails some confrontation with a
fundamental question: Should contemporary thought on international politics and
international law be shaped by understandings of its history? Many scholars now
engaged in rich debates in the historiography of political thought concerning issues
beyond the polity, especially the historiography of early modern European thought
on these issues, bring to these debates a set of interests and questions that are tied to
the world in which we live now. At the same time, several of the leading historians
of political thought (particularly those associated with the Cambridge School)
who have helped develop fresh and influential interpretations of early modern
writers concerned with normative international thought, place great emphasis on
studying these early writers strictly in their own context, and are rightly wary of
anachronism in trying to make them speak to us today.! In our view, several of the
most significant recent interpretations of early modern international political and
legal thought, some of them adumbrated by historians linked to the Cambridge
School, have much to offer those interested in current problems of international
law. In this chapter we will try to demonstrate this. We will refer in particular to

1 See the useful discussion of Quentin Skinner’s methodological precepts by Boucher, D., ‘New Histories of
Political Thought for O1d?’, Political Studies, 31 (1983), 112.
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debates related to the work of Richard Tuck on self-preservation as the foundation
of Grotius’s natural law, to interpretations Noel Malcolm advances of Hobbes’s
views of the state of nature, and to Istvan Hont’s arguments about the development
of ideas of commercial sociability from Pufendorf to Adam Smith. In engaging
with current debates among historians of political thought about the orientations
and commitments of these thinkers, we endeavour also to transpose these debates
to questions about international law with which these modern historians are not
necessarily so centrally concerned. To foreshadow three basic questions we will
address in this way:

1. Did Grotius construct a natural law based on self-preservation, as a means to
meet the sceptical objections of Montaigne and Charron (as Tuck argues)?; or
should Grotius be read as building natural law in a Ciceronian tradition?

2. What is the significance of Hobbes’s view of the relation between individual
and state, and of his essentially prudential rather than moral account of natural
law beyond the state? Or, to put it another way: Are the political realists right
about Hobbes, or can he plausibly be read (as Malcolm does) as a philosopher
of international peace?

3. What has been the importance of the understanding, which Istvan Hont
presents as extending from Pufendorf to Adam Smith and beyond, of com-
merce as a driver of social and moral order beyond the state?

We will argue in this chapter that the differences between views held by (and
taken of) Grotius, Hobbes, and Pufendorf on core issues concerning the sources
and nature of law and morality on matters reaching beyond a single polity will
continue to be important in the future philosophy of international law. In some
basic commitments, however, Grotius, Hobbes, and Pufendorf were all part of one
enterprise, and must be read together. Each was acutely interested, for biographical
as well as intellectual reasons, in the emergence of modern states as means to
overcome civil war and religious strife. We believe it is fair to see some commonality
in the engagement of each author, albeit in different ways, with the salus populi
and reason of state. Grotius, Hobbes, and Pufendorf (as later Hume, Smith, and
Bentham) all rejected the Machiavellian ragione di stato tradition of republicanism
requiring expansionism. But all of them can be read as engaging in some way with
the need to commit the sovereign to the salus populi while ensuring the sovereign
could act to advance the salus populi for reasons of state. Grotius’s emphasis on
individual and collective self-preservation through the right of war can be read as
a juridification of reason of state,? although his was less a political theory in the
narrow sense than a theory of the norms that apply in a state of nature, understood
not as a hypothetical order preceding a hypothetical social contract, but rather

2 This is how Grotius is read by Hont, 1., Jealousy of Trade: International Competition and the Nation-State in
Historical Perspective (Cambridge, Mass.: Harvard University Press, 2005), 15.
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as the actual natural state existing in the areas of the high seas leading to the
East Indies, and in international relations more generally. To the extent that this
natural law system had political implications, Grotius’s accommodation of systems
of divided sovereignty and constitutional limits on powers of specific rulers under
agreements with their peoples gave a deeper and more context-specific meaning to
the ruler’s duties to uphold the salus populi. Hobbes sought to get away from ideas
of divided sovereignty, multiplicity of representation, and popular sovereignty,
instead treating the people simply as a multitude until unified by the creation of
the state as the representative legal person. The sovereign upheld the salus populi by
resolving internal conflict and assuring external defence. Pufendorf treated the salus
populi (the security and the welfare of the people) as the supreme law (divine law
excepted), thus imposing duties and constraints on the sovereign, but also freeing
and indeed requiring the sovereign to act outside the positive law where reason of
state required. Each was interested in the practice of politics, but in different ways.
It must also be kept in mind that, while each of them wrote in juridical terms about
practical politics, none had the kind of view of the relations of theory and practice
that in the eighteenth century began to characterize what was becoming a field of
international law, a view articulated to some extent in Vattel’s Law of Nations (1758)
and brought to one methodological culmination in the compendious collections of
materials on practice by Georg Friedrich von Martens (from the 1780s to the 1820s).

II. GRECO—ROMAN AND SIXTEENTH-CENTURY
FOUNDATIONS FOR LAW BEYOND THE STATE

All of the seventeenth-century European thinkers we will refer to in this chapter
drew heavily on the Greco—Roman classical tradition, in which ideas about empire
and about the applicability of law beyond the territorial state and its citizenry
had become a significant issue not later than the fifth century Bc once the city-
state of Athens had assembled an empire. We regard this tradition as essential
to understanding the thought of these seventeenth-century writers with regard to
law beyond the state, and will seek in this section to identify some ways in which
this is so.

Probably the most significant Greco—Roman philosophical assessment of the
moral implications of imperialism was that put forward in the mid-first century Bc
by the Roman orator and statesman Marcus Tullius Cicero.’ Cicero’s Republic has
as its object the ideal constitution and government which Cicero identified with the
constitution and government of the early and middle Roman Republic. This was the
period that had seen the development of Rome from being one among many cities

3 Another is the Melian dialogue in Thucydides, History of the Peloponnesian War, bk. v, 85—113.
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constituting the Latin League to being the dominant power in the Mediterranean
and beyond, exerting both direct rule over six provinces and controlling adjacent
territories indirectly through diplomatic activity.

After discussing constitutional theory merely in terms of prudential criteria such
as stability, effective rule, and longevity, Cicero in book three of the dialogue
moves towards a moral consideration of the Roman commonwealth, framing it
as an exchange of arguments modelled on a pair of famous speeches given by
the Academic sceptic Carneades in Rome in 155 Bc, speeches in which Carneades
had argued, first for the importance of justice for a polity, and then, in the second
speech, against its importance. Two things are particularly significant about Cicero’s
reframing of Carneades’ speeches. First, Cicero turned the sequence of the speeches
on its head, thus beginning with the sceptical challenge to justice and assigning
the defence of justice the last word; and second, when adapting what he knew
about Carneades’ arguments for his own dialogue, Cicero applied the controversial
discussion of the importance of justice for politics to the international realm, thus
extending political theory beyond the polis and rendering Rome’s acquisition of an
empire a subject fit for normative, moral consideration.

It is thus fair to say that book three of Cicero’s Republic has been among the
most important of the early Western philosophical treatments of imperial justice,
bringing moral philosophy to bear on Rome’s rule, beyond the borders of a given
polity. To justify the applicability of any particular norms to trans-border issues,
it could not possibly be sufficient merely to say that they were the norms of a
favoured city-state. These norms would have to be justified by criteria of utility and
self-interest (as Philus, the alias for Carneades, is made to argue in the Republic), or
by criteria of justice, largely framed in Stoic natural laws and Roman just war terms
(as Laelius, delivering the pro-justice speech in the Republic, maintains). Natural
law provides the yardstick for gauging the justice of imperial rule and conquest,
and its provisions as presented by Cicero are of a moral kind derived from Stoic
ethics, not, as Carneades would have it, merely prescriptions for self-preservation
appealing to our self-interest. The Roman legal provisions concerning the waging
of a just war embody (in Laelius’ and Cicero’s view) rules of natural law.

In the sixteenth-century controversy over the justice of the Spanish conquests
and the overseas empire, the Carneadean debate loomed large. Both proponents and
adversaries of the Spanish conquest and rule used the Roman Empire and its forcible
expansion as a prime analogy, with Augustine’s ambiguous account of the justice of
the Roman Empire in City of God serving as the main text for both sides.c Critics of

4 Por the relation between Cicero and the original Carneadean debate, see Zetzel, J. E. G., ‘Natural Law and
Poetic Justice: A Carneadean Debate in Cicero and Virgil’, Classical Philology, 91/1 (1996), 297.

5 For Stoic political theory, see Schofield, M., The Stoic Idea of the City (Chicago: University of Chicago Press,
1999).

6 See Lupher, D., Romans in a New World: Classical Models in Sixteenth-Century Spanish America (Ann
Arbor: University of Michigan Press, 2003).
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Roman and Spanish imperial rule, notably the Dominican theologian Domingo de
Soto, argued that the Romans’ right to the territories they conquered was ‘in force
of arms alone’, the Romans having ‘subjugated many unwilling nations through no
other title than that they were more powerful’.” Defenders of imperialism such as
Juan Ginés de Sepulveda also drew heavily on Augustine’s and Lactantius’s render-
ings of the Carneadean debate in Cicero’s Republic. Importance continued to be
given in the seventeenth century to the Carneadean debate, and to Roman political
and legal theory more broadly. This orientation helps explain why natural law and the
law of nations was so attractive to early modern writers who were defending imperial
expansion on grounds of just war waged according to the rules of the ius naturale and
gentium. Writers such as the Spanish jurist and official Ayala perceived Carneades as
an orator challenging the justice of Roman imperialism and just war, rather than as
an Academic philosopher expressing moral scepticism,® and they often countered
this challenge with the arguments adumbrated in Laelius’ speech in the Republic.
Protestant lawyers such as Gentili and Grotius, who were steeped in this Roman
background, built on it in their normative thinking about law and politics beyond the
polity.® The fundamental question, which had by then arisen prominently as a conse-
quence of the European colonial expansion, endures in international thought today:
are there norms outside, and applicable to, the state? If any such norms exist, are they
merely of a prudential nature, or do they rise to the level of moral or legal norms?

For Alberico Gentili, a civilian jurist, it was possible to apply rules taken from
the Roman law of the Institutes and the Digest to the relations between different
European polities and to some relations beyond Europe. The Spanish scholastics
from Soto and Francisco de Vitoria onwards had already done this (to the extent
they were sufficiently versed in Justinian’s law code), drawing on the Roman law
concepts of natural law and the law of nations (jus gentium) in order to apply them
to the behaviour of Spain overseas, thus effectively using the universality of these
legal ideas against the jurisdictional claims of the old universalist powers, the pope
and the emperor. Gentili explicitly put forward the claim that the Roman law was
valid in the extra-European domain and between sovereign polities and empires,
on the ground that Justinian’s rules, or at least some of them, were declaratory of
the jus naturale and gentium:

[T]he law which is written in those books of Justinian is not merely that of the state, but also
that of the nations and of nature; and with this last it is all so in accord, that if the empire
were destroyed, the law itself, although long buried, would yet rise again and diffuse itself

7 de Soto, D., Releccién ‘De Dominio’, in Brufau Prats, J. (ed. and trans.) (Granada: Universidad de Granada,
1964), 150.

8 See Tuck, R., The Rights of War and Peace: Political Thought and International Order from Grotius to Kant
(Oxford: Clarendon Press, 1999), 5; Tuck, R., ‘Grotius, Carneades and Hobbes’, Grotiana New Series, 4 (1983),
43.

9 Por Grotius and his use of the classics, see Straumann, B., Hugo Grotius und die Antike (Baden-Baden:
Nomos, 2007).
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among all the nations of mankind. This law therefore holds for sovereigns also, although it
was established by Justinian for private individuals!©

This Roman law heritage is one of the keys to understanding important fissures in
how a pivotal early modern concept of political thought—the state of nature—was
elaborated and understood. Part of what distinguished the various early modern
writers from each other with regard to their respective theories of international
norms was differences in the views they held of rights and obligations in the realm
external to established polities.

Before turning to make this argument, we note one implication of it, namely
that the distinction frequently drawn between the traditions of scholasticism and
humanism is not, in our view, central in distinguishing the views the seventeenth-
century writers held of international relations, transnational normativity, and
the state of nature. Modern studies of the international political thought of the
early modern epoch often associate humanist’ accounts of international relations
with vigorous strategies of self-preservation and imperialist aggrandizement, and
‘scholastic” accounts with a richer corpus of moral and legal constraints that reach
beyond the established polities.!! In evolutionary terms, Aristotelian and Thomist
conceptions of justice underpin the scholastic tradition from Aquinas to the Spanish
scholastics of Salamanca, and then the humanists, breaking with the scholastics, are
said to combine a fresh account of natural rights with a Roman tradition of reason
of state, drawing on Cicero and Tacitus and acknowledging to a large degree the
force of sceptical anti-realist and subjectivist arguments in the domain of morals.
Richard Tuck presents this humanist tradition as leading from Gentili and especially
Grotius up to its most radical representative, Thomas Hobbes. Clearly the humanist
and scholastic traditions are each important for the content of various doctrines.
Our argument, however, is that the traditions these writers were drawing upon did
not determine the content of their views on such key issues as self-interest and
imperial expansion. For example, the humanist jurist Vazquez de Menchaca, in
his Controversiae illustres (1564), quoting extensively from Roman literature and
Roman law, was among the most ardent critics of the Spanish imperial endeavour,
more critical in fact than any of the Spanish theologians. Affirming a strong belief in
the natural liberty of all human beings,'? Vazquez rejected any arguments designed to
bestow title to overseas territories based on religious!> or civilizational superiority.!4

10 Gentili, A., ‘De iure belli libri tres’, trans. Rolfe, ]. C. in The Classics of International Law, no. 16, vol. ii
(Oxford: Clarendon Press, 1933), 17.

11 See, e.g., Tuck, R., The Rights of War and Peace (above, n. 8); Piirimie, P., Just War in Theory and Practice:
The Legitimation of Swedish Intervention in the Thirty Years War’, Historical Journal, 45/3 (2002), 499.

12 Vézquez de Menchaca, F., ‘Controversiae illustres’, in Rodriguez Alcalde, F. (ed.), Controversiarum illustrium
aliarumaque usu frequentium libri tres, vol. ii (Valladolid: Talleres tipogréficos ‘Cuesta’, 1931), 1. 10. 4-5. (A

belief taken from Roman law; see Institutes, 1. 3.)

13 Ibid. 2. 24. 1-5.

14 Tbid. 1. 10. 9—12; 2. 20. 10; 2. 20. 27. On Vazquez’s political and legal thought see Brett, A., Liberty,
Right and Nature. Individual Rights in Later Scholastic Thought (Cambridge: Cambridge University Press, 1997),
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Such arguments had on the other hand been supported both by humanists such as
Sepulveda and theologians in the medieval tradition, such as Sudrez. Gentili, while
in some sense a humanist and influenced by Machiavelli’s account of statecraft,!s in
De Jure Belli (1598) eschews the humanist practice of justifying wars by reference
to ‘imperial power and glory’.ts Gentili’s doctrine of just war instead relies on more
or less orthodox criteria for just war supplemented with reasoning from Roman
law.1” In his De armis Romanis (1599), a work in two books putting forward, in
a Carneadean vein, first an accusation of the Roman Empire and then a defence,
Gentili defends the justice of the Roman Empire and its imperial wars on grounds
of natural law,!s precisely as Cicero had made Laelius do in the Republic.

We contest Richard Tuck’s claim that the ‘new’ humanist natural rights tradition
established its doctrine of natural law as a defence against moral scepticism by
‘building’ the sceptical assumption of self-preservation ‘into its theories’,"® yielding
only a morally shallow set of rights and duties. The humanist Grotius, writing in
support of the United Provinces’ imperial expansion, set out to refute Carneades’
claims as presented in Cicero’s Republic, it is true—but it had been Carneades
(or rather Philus) who had conjured up a natural order consisting purely of self-
interest, while Grotius would draw upon the rich combination of Stoic natural
law and Roman legal concepts that had already underpinned Laelius’s response to
Carneades in the Republic and which refused to acknowledge self-interest as the
only basis of political life, evoking a Roman theory of international justice instead.2
Thomism and canon law were undoubtedly important for the development of early
modern international thought. The traditions Tuck discusses certainly provided
part of the reason why authors such as Grotius removed Roman law concepts from
their jurisdictional origins and couched them in a language of natural law. But in
Grotius’s elaborate system of natural law and natural rights, the influence of ancient
political and legal thought, particularly the influence of Roman law, is of central
importance.

165—-204; for his stance on empire and the law of nations, see Pagden, A., Lords of all the World: Ideologies
of Empire in Spain, Britain and France, c. 1500—c. 1800 (New Haven/London: Yale University Press, 1995),
56—62.

15 Although Gentili certainly did not start out as a legal humanist, but as a rather explicit follower of the mo0s
Italicus and Bartolus.

16- Tuck, R., The Rights of War and Peace (above, n. 8), 23.

17 See Haggenmacher, P., ‘Grotius and Gentili: A Reassessment of Thomas E. Holland’s Inaugural Lecture’,
in Bull, H., Kingsbury, B., Roberts, A. (eds.), Hugo Grotius and International Relations (Oxford: Clarendon Press,
1990), 133-76.

18 Gentili, A., De armis Romanis (Hanoviae, 1599), 2. 2. 112 ff; 2. 7. 168.

19" Tuck, R., The Rights of War and Peace (above, n. 8), 6.

20 For Grotius’s use of the Stoic idea of oikeiosis, see Straumann, B., ‘Appetitus societatis and oikeiosis:
Hugo Grotius’ Ciceronian Argument for Natural Law and Just War’, Grotiana New Series, 24/25 (2003/2004),
41.
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IT1I. SEVENTEENTH-CENTURY VIEWS OF THE
STATE OF NATURE: GROTIUS, HOBBES,
AND PUFENDORF

Differences about the state of nature, and about the possibilities and basis of
obligation in it, are at the core of the distinctions we draw between the approaches
of Grotius, Hobbes, and Pufendorf to international law.

For Grotius in his De Jure Belli ac Pacis (1625), moral or legal norms can apply
outside the polity, and not simply for reasons of expediency: ‘great states’, although
seemingly containing ‘in themselves all things required for the adequate protection
of life’, are still susceptible to the claims of the ‘virtue which looks towards the
outside, and is called justice’,2! making the standard of justice applicable to sovereign
polities or their rulers. But where were these norms that should govern the natural
state to be found? And were they legal or rather moral in character? Richard Tuck
has argued strongly that Grotius’s natural law is based ultimately on the universal
human urge for self-preservation and consists only in ‘an extremely narrow set
of rights and duties’.22 We understand Grotius’s approach to norms in the state
of nature as broader both in their content and in their basis. Like Gentili before
him, Grotius thought that norms of private Roman law were applicable to subjects
beyond the polity, both to private individuals and to sovereign polities. Like Gentili,
he thought that certain Roman law norms were declaratory of natural law; but for
these norms to be valid for sovereigns as well this was not sufficient—an analogy
between polities and private individuals had first to be established. Well aware of
the importance of this move, Grotius explicitly addressed the extension of private
Roman law to the relations between polities and, after applying a discussion of
servitudes by the Roman jurist Ulpian to the high seas, justified it thus: ‘It is true
that Ulpian was referring [...] to private law; but the same principle is equally
applicable to the present discussion concerning the territories and laws of peoples,
since peoples in relation to the whole of mankind occupy the position of private
individuals’.s

This allowed Grotius to attribute natural rights and duties not only to sovereigns
in the East Indies who were trading partners of his own country, the expansionist
Dutch Republic, but also to private entities such as the Dutch East India Company,

21 Grotius, H., De Jure Belli ac Pacis (1625), prol. 21.
22 Tuck, R., The Rights of War and Peace (above, n. 8), 6.
23 Grotius, H., De iure praedae, 12, fo. 105 ( Mare liberum 5. 36).
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and thus made for a rich account of the state of nature.2¢ Grotius applied to places
that had remained in a natural state, such as the high seas, and to the relations
between and across sovereign polities, a doctrine of natural rights modelled on
certain remedies from Roman law. Rights to self-defence, and certain property
rights and contractual rights (all capable of being vested in individuals, sovereign
states, and other entities), were embedded in Grotius’s natural law and applicable
beyond any given polity.2s These subjective rights, best described as claim-rights in
the Hohfeldian sense, were derived from a natural law system based on Aristotle’s
expletive justice. Both the natural law and the subjective natural rights flowing from
it were held to be of a dual nature, moral as well as legal. This meant that the rules
and rights of Grotius’s state of nature were not only requirements of justice, but also
of law, in a narrow sense—that is to say, natural law, which is what Grotius termed
law (jus) ‘in the proper sense’.26 Defining law in terms of justice by stipulating that
everything that was not unjust was lawful, Grotius’s theory of natural legal norms
responded exclusively to the demands of justice, yielding effectively a theory of
practical ethics couched in legal terms. This offered one solution to what remains
a pressing problem in international legal theory—namely the source of validity
for international obligations.2” Grotius’s criteria for validity of law in De Jure Belli
ac Pacis thus blend source criteria with content criteria in a way apt to address
jurisprudential problems concerning the nature of international law that remain
fundamental in modern times, when a perceived lack of settled formal criteria for
sources has led some scholars to assume that international law, not amounting to
a legal system, is but a set of separate rules.2s The sources are natural law, divine
volitional law, and human volitional law—the human volitional law encompasses
sub-municipal orders (such as paterfamilias over wife/children, and master over
slave), municipal laws (jus civile, and incidental agreement among municipal laws,
which is not jus gentium), and jus gentium (true law, and that which produces
merely external effects).?? Another source criterion lies in the requirement that a
rule, in order to be of the jus gentium, must conform with the understandings and
practices of all nations or all of the better nations. Additional content criteria are
introduced because Grotius requires, for proof of natural law, that it conform with
right reason and hence not be unjust. A rule might well be part of the jus gentium
without being part of natural law. For example, De Jure Belli ac Pacis treats the

24 A term (status naturae) used by Grotius even before Hobbes; see Grotius, H., De Jure Belli ac Pacis
(above, n. 21), 2. 5. 15. 2; 3. 7. 1. 1. For a more detailed account of Grotius’s notion of the state of nature, see
Straumann, B.,  “Ancient Caesarian Lawyers” in a State of Nature’, Political Theory, 34/3 (2006), 328.

25 This suggests that the subjects of private Roman law served as models for the emerging early modern states
rather than the other way round, see Tuck, R., The Rights of War and Peace (above, n. 8), 8 ff. For this argument,
see Straumann, B., Hugo Grotius und die Antike (above, n. 9), 32 ff.

26 Grotius, H., De Jure Belli ac Pacis (above, n. 21), prol. 8.

27 See Hart, H. L. A., The Concept of Law (2nd edn., Oxford: Oxford University Press, 1994), 213—37, esp.
224 f.

28 See ibid. 232-7; for criteria for a legal system and the idea of a basic rule of recognition, see ibid. 79-99.

29 Grotius, H., De Jure Belli ac Pacis (above, n. 21), 1. 1. 13—14.
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slavery that results from capture in war as a legal structure of the jus gentium, not of
natural law.30 These multiple legal orders are not necessarily in strictly hierarchical
relationship one with the other, nor need they be strictly horizontal, but they all
derive their validity ultimately from the natural law.

Grotius’s theory of natural justice and his inclusion of diverse actors as subjects
of natural law has important further implications: individuals or groups maintain
certain natural rights even within a polity, so that states are parts of a larger legal
order, susceptible to demands of justice even across borders. This leads Grotius
to a permissive attitude to what is now called humanitarian intervention.’! Any
violation of the natural law and the rights it gives rise to triggers the right to
punish,® a right parasitic upon the existence of a strong normative framework.
For Grotius, the parallel between individuals and states is complete: polities have
the same set of rights and duties in the state of nature as individuals, including
the natural right to punish violators of the law of nature. While Gentili had
already acknowledged a private victim’s natural right to punish,’ Grotius went
further by asserting, against both theologians like Vitoria and humanists such as
Vézquez and later Hobbes, a general right to punish.3* The revolutionary potential
of this doctrine was to become obvious in John Locke,>> who enunciated the
chief normative consequence of Grotius’s teachings in his ‘Second Treatise of
Government’:

And that all Men may be restrained from invading others Rights [. . .] the Execution of the
Law of Nature is in that State, put into every Mans hands, whereby every one has a right to
punish the transgressors of that Law to such a Degree, as may hinder its Violation. For the

Law of Nature would, as all other Laws that concern Men in this World, be in vain, if there
were no body that in the State of Nature, had a Power to Execute that Law.3¢

This was not only of deep importance to constitutional theory, but it also weakened
both in Grotius and Locke the moral status of state sovereignty and could support,
as already hinted at in Grotius’s case, arguments in favour of intervention in another
state’s affairs by third parties.

30 Ibid. 2. 7 and 3. 14. Grotius did not accept that anyone was a slave by nature, but he accepted slavery by
consent, by punishment of a delict, by capture, and in certain circumstances by birth to a mother who is a slave.
Cf. Justinian’s Institutes, 1. 3. 2: ‘Slavery is an institution of the jus gentium by which one person is subjected to
the ownership of another contrary to nature’. See Cairns, J., ‘Stoicism, Slavery, and Law’, Grotiana New Series,
22/23(2001/2002), 197.

31 Grotius, H., De Jure Belli ac Pacis (above, n. 21), 2. 25. 6.

32 For Grotius’s influential doctrine of a natural right to punish, see Straumann, B., “The Right to Punish
as a Just Cause of War in Hugo Grotius’ Natural Law’, Studies in the History of Ethics, 2 (2006), 1, available at
<http://www.historyofethics.org/022006/022006Straumann.shtml>.

33 Gentili, A., De iure belli, 1. 18, pp. 136—7.

34 Grotius, H., De Jure Belli ac Pacis (above, n. 21), 2. 20. 40. 1. This general right was modelled upon a class
of Roman penal actions, the actiones populares, which were open to any citizen in virtue of the public interest

and not just to the injured party; see Digest, 47. 12. 3 pr.

35 See Tuck, R., “The Rights of War and Peace’ (above, n. 8), 82.

36 Locke, J., Two Treatises of Government, ed. Laslett (Cambridge: Cambridge University Press, 1967), ‘Second
Treatise’, § 7, 271-2 (italics in the original).
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In stark contrast to Grotius’s notion of the state of nature is the view of the state
of nature ordinarily attributed to Hobbes. Although Hobbes does refer to certain
norms in the state of nature, they seem to us to be legal only in a metaphorical sense
and moral only by name. It is characteristic that Hobbes does not acknowledge a
natural right to punish: ‘A Punishment, is an Evill inflicted by publique Authority’,
because the ‘Right which the Common-wealth [. . .] hath to Punish, is not grounded
on any concession, or gift of the Subjects’. This follows from Hobbes’s conception
of the state of nature, where ‘every man had a right to every thing’,” that is to
say people in the natural state did not have, on Hobbes’s account, claim-rights of
any sort, but rather Hohfeldian privileges, which cannot give rise to any duties
on anybody’s part. Consequently, there is nothing, no possible violation that could
trigger a right to punish. In Hobbes’s state of nature, rights and duties can thus
be described as legal only in a very attenuated sense. Nor can they be described as
moral if by ‘moral’ is meant anything going beyond self-interest. There are no
legal ones because according to Hobbes’s legal theory, natural laws are called ‘by the
name of Lawes, but improperly: for they are but Conclusions’,* mere principles,
to which the basic obligation of the subjects in the state of nature, to preserve
themselves, is owed. And there are moral ones only if one is willing to buy into
Hobbes’s exercise in renaming purely prudential grounds of obligation as moral
ones. Opposing Hobbes’s view to approaches prevalent in classical ethics, it could be
said that in classical ethics there was a prevailing attempt to identify prudential with
moral reasons for action by showing that to act morally is in one’s own self-interest,
that is to say by changing the meaning of and effectively re-defining ‘self-interest’
such that other-regarding, moral reasons become a requirement for acting in one’s
‘self-interest’. Hobbes, on the other hand, engaged in a re-definition of ‘moral’, so
that self-interested action becomes a requirement of Hobbes’s changed meaning
of ‘moral’. As in classical ethics, self-interest and morality in Hobbes thus do not
seem to be in conflict—yet once Hobbes’s exercise in renaming is understood, it
becomes clear that Hobbes’s state of nature is indeed conventionally ‘Hobbesian’
in that prudential self-interest rather than an independent sense of obligation to

37 Hobbes, T., Leviathan, ed. Tuck, R. (Cambridge: Cambridge University Press, 1996), ch. 28, p. 214.
38 See Hohfeld, W. N., Fundamental Legal Conceptions As Applied In Judicial Reasoning (New Haven: Yale

University Press, 1964), 36. For an application of Hohfeld’s analysis to Hobbes see Malcolm, N., Aspects of

Hobbes (Oxford: Oxford University Press, 2002), 445.
39 The following is based on Thomas Nagel’s very persuasive interpretation of Hobbes’s concept of obligation;

Nagel, T., ‘Hobbes’s Concept of Obligation’, Philosophical Review, 68/1 (1959), 68, 74: ‘Hobbes’s feeling that no
man can ever act voluntarily without having as an object his own personal good is the ruin of any attempt to put
a truly moral construction on Hobbes’s concept of obligation. It in a way excludes the meaningfulness of any
talk about moral obligation. [. . .] Nothing could be called a moral obligation which in principle never conflicted
with self-interest’. The reason why there are no moral duties in the state of nature is thus that for Hobbes there
are no such duties tout court.

40 Hobbes, T., Leviathan (above, n. 37), ch. 15, p. 111. The laws of nature are not only obligatory as the
commands of God, it is rather that obligations to the authority of God are derived from the laws of nature, to
which the basic obligations are owed: Nagel, T., ‘Hobbes’s Concept’ (above, n. 39), 75-8.
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moral or legal norms drives behaviour in the state of nature.4! There is no clash in
Hobbes between personal aims and impartial morality, because Hobbes’s redefined
morality, starting from the single normative principle of rational self-interest, is not
based on impartiality.

Noel Malcolm has made a stimulating case that Hobbes’s state of nature is, with
regard to international relations, much more substantively regulated than we have
suggested above and than most interpreters of Hobbes have thought, with the dictates
of natural law being applicable at the international level.#2 While Richard Tuck has
interpreted Grotius and Gentili to be much more akin to Hobbes as traditionally
understood, Malcolm presents a Hobbesian view of international relations much
closer to Grotius, as traditionally understood. Malcolm maintains that Hobbes,
in terms of what behaviour his take on international relations prescribed, was
guarding against imperialism and therefore far from being a Machiavellian realist.+
In terms of the jurisprudential justification of his normative outlook, Hobbes
was, as Malcolm puts it using the idiom of modern jurisprudential disputes, a
‘naturalist’, and his state of nature ‘not a realm of sheer amorality’.# Malcolm is
undoubtedly correct in attaching weight to Hobbes’s strong reservations against
imperialism—but these reservations seem to us to be based on prudence, not on
anything resembling a substantive notion of legal, let alone moral obligation.4
Similarly, the breakdown of the analogy between states and individuals in Hobbes,
the fact that the parallel between the interpersonal and international state of nature
is not a complete one, might diminish the ‘moral’ duty of self-preservation as far as
polities are concerned;# but, again, this diminution seems to occur for prudential
reasons. If individuals were less secure in commonwealths than they contingently
happen to be, commonwealths would not exist in the first place. It is thus not
surprising that Hobbes’s state of nature, lacking very substantive moral and legal
norms, provides a continuing inspiration for so-called realist views, i.e. scepticism
regarding international law and the applicability of moral standards to international
affairs.+

The difference between Grotius and Hobbes with regard to their respective
conceptions of the state of nature can be explained, at least in part, by the diverging
purposes that the doctrines were at first supposed to serve. Whereas Grotius had
developed his doctrine of a state of nature and the natural right to punish against

41 In classical ethics, the relation between morality and self-interest is characterized by the identification of
the utile with the honestum and iustum, and a certain redefinition of the utile takes place; not, however, without
the attempt to show how that redefinition at a deeper level is in accord with the conventional understanding of
expediency.

42 Malcolm, N., Aspects of Hobbes (above, n. 38). 43 Ibid. 441.

44 Tbid. 439-40.

45 See Hobbes, T., De cive, the Latin Version, ed. Warrender, H. (Oxford: Clarendon Press, 1983), ch. 13,

para. 14, p. 202.
46 Malcolm, N., Aspects of Hobbes (above, n. 38 ), 448.
47 For the latter, see the criticism of Hobbes’s position in Beitz, C., Political Theory and International Relations

(Princeton: Princeton University Press, 1979), 11-66.



46 BENEDICT KINGSBURY & BENJAMIN STRAUMANN

the backdrop of the need to show that the Dutch East India Company, even if acting
on its own behalf as a private actor, had the right to wage a war of punishment
against the Portuguese fleet in Southeast Asia, Hobbes’s theory was a political
one in a much narrower sense. Hobbes thus sought to theorize a strong form of
political authority, whereas Grotius wanted to theorize an environment in which a
strong overarching authority was ex hypothesi lacking. Thus the body of law Grotius
presents in De Jure Belli ac Pacis is potentially applicable to many orderings (for
example, a transnational commercial order) that are neither inter-state nor simply
a single civil state.

Samuel Pufendorf’s De Jure Naturae et Gentium (1672), the essentials of which
were made highly accessible in his popular De Officio Hominis (1673), had a
considerable influence on the reception and to some extent the integration of
Grotian and Hobbesian international thought. But Pufendorf can also be read
as having framed a distinctive approach: in the following paragraphs we will
address one such reading put forward by Istvan Hont. Pufendorf distinguished
between government established by (or at least understood by) Hobbesian contract
(Hobbes’s political union), and the non-contractual constitution of commercial
society (the concord or consensus that Hobbes sought decisively to reject, but that
Pufendorf was able to reframe not in a republican-political way but through a more
modest conception of society). Pufendorf agreed with Hobbes that the reasons for
instituting government are best understood by positing the idea of a contract, that
law is the command of a superior, and that law depends for its validity not on
its content but on the authority of whoever promulgates it, a view much different
from Grotius’s grounding of validity in natural law. Because of this, Pufendorf’s
ideas of government, of human law, and of non-deistic authority were treated by
later thinkers as disjoint from Pufendorf’s important argument that commercial
sociability could create society without state or government, and that in such a
society plain obligations could exist, and indeed reason and laws of nature derived
from the command of God.

At the center of Istvan Hont’s interpretation is the following claim:

Post-Hobbesian political theory can be said to have started with Pufendorf’s reinstatement
of utility as a force of social integration. Contemporaries recognized this. In the eighteenth
century Pufendorf’s adaptation of Hobbes’s state of nature to the explanation of society
came to be seen as the beginning of a distinct and separate school in natural jurisprudence.
Pufendorf himself was credited with making ‘society’ a foundational category of modern
political thought. [...] Although Pufendorf accepted that society was secondary in impor-
tance to the [Hobbesian] political state, nonetheless he saw it as important enough to be
theorized in its own right.48

48 Hont, 1., Jealousy of Trade (above, n. 2), 45.
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As Hont has pointed out, Pufendorf did not think collective sociability was
natural quite in the same way as the drive to individual self-preservation is, but
driven by the human need to cooperate stemming from incapacity and ever-growing
wants. He contrasted the natural state of humans marked by imbecillitas (weakness)
and indigentia (neediness), with the state of life produced by human industry,
cultura. Society is formed as the means to overcome neediness. Commerce, and the
cultura that is intertwined with commerce, thus corresponds with the formation
and flourishing of society. This commercial society was not necessarily preceded
by, and did not lead inexorably to, the contractual formation of the civitas (the
state). In Hont’s crisp assessment of Pufendorf’s view: ‘Hobbes was wrong in
thinking that social diversity and the difficulty of survival required the creation
of the civitas’.#> Pufendorf illustrated the possibilities by reference to the society
existing among neighbouring families in an agricultural community, and by the
cross-border relations of international trade. The creation of a civitas depended on
constitution of a state by a specific act of will—the adoption of a contract by which
the participants surrender their natural liberty. Hont suggests that for Pufendorf
this contract was the means to achieve not only security, but also the ‘Prospect
of living in a better Fashion and greater Plenty’, especially in the burgeoning
cities.s

Rulers should in ordinary times adhere both to the positive law of the state
and to the natural law of relations beyond the polity—interest, sociality, reason,
and commerce would normally require adherence to these. But the existence
of legal norms did not mean that rulers of states must always be tightly con-
strained by them, nor that the juridical would necessarily dominate the political.
As Horst Dreitzel observes, Pufendorf, while avoiding the language of reason of
state, ‘did not shirk from advocating the disarmament of citizens, the disem-
powerment of potentes, forbidding the formation of parties, and proscribing any
innovation, using trade policy to disadvantage other states and cancelling treaties
according to changes in the political situation’.s! The question of when a breach
of the applicable positive law was the right policy for the salus populi was one
requiring the highest expertise in statecraft and in policy—it was not a question
for ordinary judges, but nor was it a matter for capricious will or irresponsible
decision.

49 Hont, L., “The Languages of Sociability and Commerce: Samuel Pufendorf and the Foundations of Smith’s
“Four Stages” Theory’, in Pagden, A. (ed.), Languages of Political Theory in Early Modern Europe (Cambridge:
Cambridge University Press, 1987), 271-316.

30 Tbid. 275. See also LeGoff, J., “The Town as an Agent of Civilization’, in Cipolla, C. M. (ed.), The Middle
Ages (London: Fontana, 1976).

51 Dreitzel, H., ‘Reason of State and the Crisis of Political Aristotelianism: An Essay on the Development
of 17th Century Political Philosophy’, History of European Ideas, 28 (2002), 163, 171. We draw here also on
ongoing work by Martti Koskenniemi.
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IV. FrRoMm COMMERCIAL SOCIABILITY TO
POSITIVE INTERNATIONAL LAW IN THE
EiGHTEENTH CENTURY: HUME, SMITH,

VATTEL, BENTHAM, AND MARTENS

Hobbes’s political thought, which steadfastly denied any relevance to modern
politics of what Hobbes believed were the dubious if ancient assertions that humans
are naturally social or naturally political, generally had no great use for political
economy, let alone for inter-state political economy, as a shaping force in politics.5
It was Adam Smith who was able to construct a powerful and persuasive alternative
to Hobbesian theory. Humans are born needy and must thus seek society, but Smith
(like Pufendorf, Locke, and Hume) thought that the pursuit of material economic
needs and desires was a substantial reason for sociability and for particular forms of
social organization. Smith rejected Hobbes’s ‘state of nature’ terminology, focusing
instead on the developmental stage of economic organization in any particular
society, from hunter-gatherers through pastoralists and settled agriculturalist to
commercial society with a highly specialized division of labour and monetized
exchange. Smith’s brief histories included a place for reversal and decay, as with
the destruction of Roman commercial society with its contracted-out military by
pastoralist-warriors in the first cycle, then the destruction of the European feudal
order under the economic burden of obsessive demand of the dominant classes
for luxury goods to prove their status. But the culmination of Smith’s account
was a showing that post-feudal modern European liberty was integrally connected
with modern commercial society. John Locke had sketched the rudiments of an
evolutionary account correlating the development of political organization and
structures of government with changing economic patterns, but these rudiments
did not lead convincingly to Locke’s own account (which purported to be empirical
as well as normative) of modern English politics in which executive corruption had
increased with economic affluence and was eventually overturned by revolutions
which installed modern legislative supremacy based on popular consent. Smith
agreed with his friend David Hume’s powerful refutation of the Lockean claim that
consent was the real basis of governmental authority. Smith instead proposed that
authority depended in great measure on wealth, because the human tendency to
sympathize much more with the rich in their success than with the poor in their
misery aligns with such dependence of the poor on the rich as endures in modern
commercial society. Authority in large societies typically depends much more on

52 Hont, L., Jealousy of Trade (above, n. 2), 18-21.
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the state of mind of the dependent, than it does on actual coercion or incentives
deployed by the wielders of authority and their agents. The authority of the modern
political state, which protects the anxious rich in their accumulations but also
protects all or most of the citizenry in their basic liberty, was itself an outcome
of the commercial society which made these accumulations and their distribution
possible.

David Hume had defined a basic orientation to the law of nations: nations are
like individuals in requiring mutual assistance, while being selfish and ambitious,
yet are very different in other respects, so regulate themselves by a law of nations,
which is superadded to the laws of nature but does not abolish them. Hume’s
three fundamental rules of justice apply to nations: the stability of possession
(without which there is perpetual war), its transference by consent (upon the
capacity for which, commerce depends), and the performance of promises. But
while the mutual intercourse of nations on this basis is often advantageous or
necessary, thus giving rise to natural obligations of interest and corresponding
morality, ‘the natural obligation to justice, among different states, is not so strong
as among individuals, the moral obligation, which arises from it, must partake of its
weakness’.53

Adam Smith shared this basic orientation, and did not himself develop much
more explicitly the implications for international law and politics of his account
of commerecial society and of the twin roles of utility and authority. His persuasive
rejection of mercantilism, and his insistence that closing the lines of commerce at
national borders was usually (not always) a costly mistake, involved influential com-
mitments in political philosophy as well as having immense practical importance.
Among these commitments was a basic acceptance that vast economic inequality
could be tolerated in states which embraced basic premises of political and juridical
equality. This idea, that ‘legal and political equality could coexist with economic
inequality without causing endemic instability in modern Western States’, was
at the heart of what came in the early nineteenth century to be called liberal-
ism, and it was not of course Smith’s creation.>* His importance was in showing
how it might actually be achieved in parts of Europe, through private property,
free markets without price controls in labour and essential goods such as foods,
judicious intervention where necessity required it, and a suitable political order
based on respect for law and legislative supremacy. The international legal order of
Europe should thus be aimed at actuating and supporting these commitments. The
grounds for such an international political and legal order were tied to the historical
evolution of European commercial society (itself somewhat anomalous in Smith’s
view) rather than universals of nature; and they were secular rather than theological.
Smith thus helped pave the way for the growing historicization, secularization,
and European focus of international law. He was not himself insensible to global

53 Hume, D., A Treatise of Human Nature, 111. ii. 11. >4 Hont, L, Jealousy of Trade (above, n. 2), 92 ff.
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problems. He denounced the grotesque injustices of colonial treatment of Indians
in the Americas. He struggled to see ways in which his particular idea of sympathy
as a driver of society and authority could extend to relations between British
commercial society and those immiserated Bengalis who increasingly supplied its
wants. But his system of politics was not one in which redistributive justice was
required, nor did imperfect rights and obligations carry much weight beyond sheer
charity.

Although Smith lectured on jurisprudence, and paid considerable attention to
law and legal institutions, his was not a jurisprudential theory in the way the theories
of Gentili, Grotius, and Pufendorf had been. The jurisprudential implications of
many of the commitments Smith had embraced were perhaps worked out most
fully, at least in British thought, by Jeremy Bentham. Bentham differed from Smith
in many respects, not least over the value of great reform projects. But Bentham’s
effort to base law on utility rather than on claims of natural rights, his enthusiasm
for positive law and particularly for legislation over natural law, his commitment to
demystification (including his showing that legal custom tended not to be utilitar-
ian local practice but merely the customs among the judges), his condemnation of
colonialism and imperial expansion on grounds of cost, all drew Smithian themes
into what Bentham chose to name, apparently for the first time in English or the
Romance languages, international law.

This line of development from Smith to Bentham was paralleled over the same
period by German public law scholarship. In 1750, Gottfried Achenwall and Johann
Stephan Piitter produced the first edition of what became Achenwall’s Elementa juris
naturae, a vast systematic effort to deduce natural law norms for real societies, based
on a social view of the state of nature and on Christian Wolff’s Leibniz-inspired
ideas of self-perfectioning, and to integrate these with statistics and other positive
empirical material on societies and government; this work was read carefully by
Kant. Their short discussion of principles of the law between nations was soon
echoed in much more expansive form by Vattel. Their method was refined by
Martens (1756—1821), who assembled monumental compilations of treaties and
other documents of official interaction between sovereigns (for the most part
European sovereigns), to ground what he regarded as a public law of Europe. In
Martens’s thinking, speculations about the state of nature and right reason no
longer played any external part—the positive legal materials he compiled were both
the direct evidence of what was natural law, and the practical adaptation of natural
law to the complexities of modern states and their interactions, a tendency which
helped to strengthen the primacy of state sovereignty, with a strong principle of
non-intervention and autonomy.

%> Koskenniemi, M., ‘G. F. von Martens (1756—1821) and the Origins of Modern International Law’, NYU
Institute for International Law and Justice Working Paper (2006—1), <www.iilj.org>.
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V. CONCLUSION

In this chapter we have sought to show the importance of current historiographical
debates on different ideas about order and law beyond the state that were framed
in Europe in the seventeenth century, presenting the ideas of Grotius, Hobbes,
and Pufendorf as fundamentally distinct. Understandings of the ideas of, and
especially the relations between the ideas of, Grotius, Hobbes, and Pufendorf,
varied considerably in the seventeenth century and have varied in different ways
ever since. Istvan Hont’s interpretation of Pufendorf as having made ‘society’ into
‘a foundational category of modern political thought’ has a significant pedigree,
but whether it will endure and become a dominant understanding will depend
on further historiographical debates.s Noel Malcolm’s interpretation of Hobbes’s
international thought also builds on some prior approaches, but seems destined
to remain a minority position. Richard Tuck’s interpretation of Grotius, although
much contested, has by no means been decisively displaced. What is the importance
of our present-day interpretation of the early theorists for today’s international
legal thought? On a genealogical level concerned with causes, the historical account
can show us which tradition we are in fact part of, and may help identify some of
the contingent features of that tradition—a vital prerequisite for any subsequent
normative assessment of the tradition. Secondly, on an epistemic level concerned
with reasons, we hope that historical accounts such as the one given here will
contribute to a better understanding of the presuppositions of current international
thoughtand thus enrich today’s debates. This would seem to require a historiography
of political thought that does not on a priori grounds preclude the possibility of
certain questions that, remaining in important ways the same (enduring questions),
have met with long-standing interest in the history of political thought, nor would
this historiography of political thought seek to describe every work of political
thought mainly in momentary terms as a political performance. Whether a work of
political thought responds to enduring questions rather than to individual historical
circumstances and whether it puts forward a proposition or argument that speaks
to our concerns are empirical matters for historical investigation and theoretical
matters for sustained reflection. The contemporary philosophy of international law
must rest on both.

% Hont’s approach has been contested, in different ways, by Palladini, F., Samuel Pufendorf discepolo di
Hobbes (Bologna: Il Mulino, 1990) and several other works; by Saastamoinen, K., The Morality of Fallen Man:
Samuel Pufendorf on Natural Law (Helsinki: Suomen Historiallinen Seura, 1995); and by Tully, J., On the Duty
of Man and Citizen According to Natural Law (Cambridge: Cambridge University Press, 1991).
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CHAPTER 2

IMMANUEL KANT ON
INTERNATIONAL LAW

AMANDA PERREAU-SAUSSINE™

I. INTRODUCTION

In 1754, Jean Jacques Rousseau arranged with the Saint-Pierre family to edit the
Abbé de Saint Pierre’s works, focusing on his proposal for the creation of a Europe-
wide federal government designed to respect both sovereignty and individuals’
basic rights.! Rousseau did indeed publish extracts from Saint-Pierre’s works,
including the details of this scheme for a perpetual European alliance in which states
would make financial contributions to a congress for the resolution of disputes, a

* The standard critical edition of Kant’s works, to be completed in 2010, is Kant’s gesammelte Schriften
(Berlin: Georg Reimer, subsequently Walter de Gruyter, 1900— ) edited by what is now the Berlin-Brandenburg
Akademie der Wissenschaften. Quotations cited, indicated by the Akademie volume and pagination, are from the
English translations by Mary Gregor of ‘An Answer to the Question: What is Enlightenment?” (1784), 8. 33—42;
‘Groundwork of the Metaphysics of Morals’ (1785), 4. 385—463; Critique of Practical Reason (1788), 5. 1-271;
‘On the Common Saying: That may be correct in theory, but it is of no use in practice’ (1793), 8. 273-313;
‘Toward Perpetual Peace’ (1795), 8. 341-86; ‘Metaphysics of Morals’ (1797), 6. 203-493, all in The Cambridge
Edition of the works of Immanuel Kant: Practical Philosophy (Cambridge: Cambridge University Press, 1996); by
George di Giovanni of Religion within the Boundaries of Mere Reason (1793), 6. 1-202; and by Mary Gregor
and Robert Anchor of The Conflict of the Faculties (1798), 7. 5-116 in The Cambridge Edition: Religion and
Rational Theology (Cambridge: Cambridge University Press, 1996). Emphases are in the original. [ am indebted
to Nicholas McBride, Patrick Capps, Alix Cohen, Katrin Flikschuh, James Murphy, Onora O’Neill, Arthur
Ripstein, Veronica Rodriguez-Blanco, members of University College London’s ‘Political theory’ seminar group,
the editors of this volume and OUP’s reader for discussion and criticism of earlier drafts. Oxford’s HLA Hart
Fellowship scheme and the British Academy generously supported the research leave that allowed me to write
this paper.

1 Sully had published a similar proposal (as a ‘Grand Design’ of Henri IV) in his Mémoires ou (Economies
Royales (1638). William Penn’s ‘Essay towards the present and future peace of Europe’ (1693) also outlined a
design for an international arbitral tribunal.
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congress with a president, legislative powers, a ‘coercive force’ to compel obedience
to the federation’s laws, and a prohibition on any state’s withdrawal from the
federation.

Key to his proposal, Saint-Pierre argued, was a hard-headed understanding of
human nature. He assumed human beings to be ‘as they are, unjust, grasping and
setting their own interest above all things’: if the project remained unrealized, ‘that is
notbecause it is utopian; it is because men are crazy, and because to be sane in a world
of madmen is in itself a kind of madness’.3 But Rousseau concluded that Saint-Pierre
underestimated the insanity of the world. For the scheme to be put into action:

it would be essential that all the private interests concerned, taken together, should not be
stronger than the general interest, and that everyone should believe himself to see in the good
of all the highest good to which he can aspire for himself. But this requires a concurrence of
wisdom in so many heads, a fortuitous concourse of so many interests, such as chance can
hardly be expected ever to bring about. But, in default of such spontaneous agreement, the
one thing left is force; and then the question is no longer to persuade but to compel, not to
write books but to raise armies.

Faced with the barbarities of warfare, optimistic writings of philosophers came to
seem themselves obscene in their detachment from reality: ‘Barbarous philosopher!
Come and read us your book on the field of battle!’s

Immanuel Kant’s ‘Toward Perpetual Peace’, structured like Saint-Pierre’s essay
as if itself a peace treaty, aims to show how writing books really could challenge a
prince’s confidence in his own wisdom, and as such help to transform a perpetual
state of war into one of perpetual peace.c Following both Rousseau and Saint-Pierre,
Kant treats international insecurity and competition as the self-perpetuating results
of bad counsel, the advice of ‘political moralists’ or ‘moralising politicians’ who
pretend that ‘human nature is not capable of good’ and whose advice can lead
ultimately only to annihilation, the peace of the graveyard.’

For Kant, the understanding of human nature that any good counsellor (‘moral
politician’) requires must be based on an understanding of what human beings
can become; this in turn requires knowledge of what humans ought to do—a
‘metaphysics of morals’. Students of human nature (whom Kant calls moral
anthropologists) require universal, a priori moral principles to serve as ‘guides to
judgment’ and ‘for the discipline of the mind in its obedience to duty, whose
precept must absolutely be given only a priori by pure reason’. In denying to reason
a guiding role prior to observation of the bleak side of human nature, realists make

2 Rousseau J. J., ‘Abstract and Judgment of Saint Pierre’s Project for Perpetual Peace’, in Hoffman, S. and
Fidler, D. (eds.), in Rousseau on International Relations (Oxford: Clarendon, 1991), 69—-71 (my emphasis). On
Saint Pierre’s five articles of federation, see Hoffmann’s introduction at pp. xv—xxvi. The Extrait was published
in Rousseau’s lifetime (1761); the rest, including Rousseau’s Jugement, was published posthumously in 1782.

3 Rousseau, J. J. ‘Abstract and Judgment’, in Hoffmann, S. and Fidler, D. (eds.), 87-8. 4 Ibid. 93—4.

5 Rousseau, J. J. “The State of War’, in Hoffman, S. and Fidler, D. (eds.), Rousseau on International Relations

(above, n. 2), 33.
6 Kant, L., “Toward Perpetual Peace’, 8: 378. 7 Ibid. 8: 373, 357.
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‘improvement impossible and perpetuate, as far as they can, violations of right’.s
Worse still, they risk engendering the truth of their own position:

a pernicious theory of this kind may perhaps even bring about the evil that it prophesies. For,
in accordance with such reasoning, man is thrown into a class with all other living machines
which only require the consciousness that they are not free creatures to make them in their
own judgment the most miserable of all beings.

Kant argues that a correct understanding of human nature requires a metaphysics
of morals, a reflective, reasoned understanding of moral judgment and the moral
principles on which such judgment is based. And at the core of this metaphysics
of morals lies a recognition of human freedom: freedom must be presupposed or
‘postulated’ by practical reason.!0

Kant’s argument raises two fundamental sets of questions. The first set of
questions, the focus of this essay, concerns Kant’s claims for the practical relevance
of his metaphysics of morals. Section II of this essay outlines the role Kant defends
for international law and his treatment of concrete rules of international law;
Section III second half suggests that at the core of Kant’s philosophy of international
law lies a notion of an ever-expanding ethical community.

John Rawls and Jiirgen Habermas, celebrated contemporary Kantians, substitute
political institutions for this ethical community. When investigating this substitu-
tion, and more generally the relation between what Kant calls outer or juridical
freedom and inner, moral freedom (autonomy), a student of Kant’s philosophy of
international law will ultimately confront a second, metaphysical set of questions
concerning the nature of Kant’s account of human freedom.

II. KANT ON THE ROLE OF INTERNATIONAL
LAW IN SECURING FREEDOM

For Kant, the closer a state approaches perpetual peace with its potential enemies,
the more secure citizens’ juridical freedom will be. There is ‘only one way’
for states to approach this peace and that is to ‘give up their savage (lawless)
freedom, accommodate themselves to public coercive laws, and so form an (always
growing) state of nations (civitas gentium) that would finally encompass all the
nations of the earth’.l! Yet perpetual peace is ‘unachievable’: there are risks of
tyranny and homogenization in creating a world government and problems for
such a government in attempting to govern effectively; states’ attachment to

8 1Ibid. 8: 373. Kant also argues that such thinkers operate in bad faith and rely on an unattainable empirical
knowledge of the future: the only correct prudential maxims must be those that promote rational ideals,
ibid. 370.

9 Ibid. 8: 378. 10" Kant, L., Critique of Practical Reason (above, n. 6), 5: 132.

I Kant, I., “Toward Perpetual Peace’ (above, n. 6), 8: 357.
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sovereignty and the right of nations will anyway prevent the establishment of a
world government; and in the absence of a world state, defensive wars will sometimes
be necessary. Given this, only ‘the negative surrogate of a league that averts war,
endures, and always expands can hold back the stream of hostile inclination that
shies away from right, though with constant danger of its breaking out’.13

Many commentators have been puzzled by Kant’s apparent and uncharacteristic
reliance on arguments from experience in dismissing the notion of a global state.!
Some scholars argue that the logic of Kant’s own position should have led him to
advocate as a practical ideal—as well as an aim in theory—the establishment of a
federative union of states or world state with coercive powers to ensure compliance
with its system of world law. Thomas Pogge, for example, treats Kant’s account as
‘extremely unsettled’” because Kant tried to evade calling for a world state.!s Pauline
Kleingeld interprets Kant as advocating the establishment of a non-coercive league
of states without any highest or legislative authority ‘because he regards it as the
only possible road to the ultimate ideal, a state of states’.1e

But in ‘Perpetual Peace’ Kant also offers a principled distinction between the
relationship among states (and the role of international law) and that among
individuals in a state of nature (and the role of domestic law): ‘what holds in
accordance with natural right for human beings in a lawless condition, “they ought
to leave this condition”, cannot hold for states in accordance with the right of
nations’.’” To understand this distinction, it is necessary to understand why Kant
argues that human beings are under a duty to institute a system of just public laws,
to constitute a juridical community.

1. Kant on Anarchy, Freedom, and the Duty to Form
a ‘Coercive’ Juridical Community

For Kant, morality concerns the motivation for a particular individual’s choice to
perform a permissible action: the virtuous person acts only on reasons (maxims)

12 Kant, L., ‘Metaphysics of Morals’ (above, n. 6), 6: 350.
13 Kant, L., “Toward Perpetual Peace’ (above, n. 6), 8: 357.
14 Kant argues that any attempt to derive moral principles from experience runs ‘the risk of the grossest and

most pernicious errors’. Kant, L., ‘Metaphysics of Morals’, 6: 217.
15 Pogge, T., ‘Kant’s Theory of Justice’, Kant-Studien, 79 (1988), 427-33. See also Habermas, Section II. 4
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that can be formulated as laws capable of receiving universal consent. When she
does so act, she is internally free, autonomous: an action will be free if and only
if done for the sake of this rational moral law rather than at the promptings of
‘sensible nature’. Kant argues that if I deny that my will is free, I must deny that
I can conceive the possibility of my willing autonomously: to obey the moral law,
I must will autonomously and so I must accept my inner freedom as a practical
postulate.!s Action in accord with moral law is motivated by reason: as such, reason
‘is not simply a means for reconciling oneself to reality, but provides man with the
destination of transforming reality itself, desiring and striving for the attainment of
a rational ideal in his own person and in the world as a whole’.1?

Relying on this connection between inner freedom, self-legislation, and moral
virtue, Kant argues that juridical laws are incapable of promoting virtue. Human
beings can be physically coerced, but another person cannot make me act for the
sake of a moral obligation: ‘T can never be constrained by others to have an end’.20
Juridical law cannot dictate the motives for one’s actions: all it can do is create the
conditions for moral, autonomous action. Justice or Right is inherently relational,
governing the permissibility of ‘outer’ or ‘external’ actions by human beings whose
actions inevitably limit those of others. Just law requires one ‘to obey no other
external laws than those to which I could have given my consent’;?! it permits any
action that ‘can coexist with everyone’s freedom in accordance with a universal
law, or if on its maxim the freedom of choice of each can coexist with everyone’s
freedom in accordance with a universal law’.22

Kant argues that individual judgments of justice cannot always be made in a
political state of nature: in disputes relating to property, judgments remain at best
‘provisionally’ just in the absence of an agreed system of juridical rules on acquisition
and transfer.z> The laws required in fleshing out this system of juridical rules are in
content arbitrary, needed simply because authoritative rules are required. By Kant’s
definition this juridical law is necessarily ‘coercive’, not because of the physical
sanctions that may follow disobedience but because it obliges individuals to subject
their will to that of the law-giver: ‘any limitation of freedom through another’s
choice is called coercion’.2+

Since just actions require juridical law, its institution is ‘the unconditional and
first duty in any external relation of people in general, who cannot help mutually
affecting one another’.?s Even a society of devils could be persuaded to comply
with the rule of law as the freedom it assures them can be exploited to pursue

18 Kant, L., ‘Metaphysics of Morals’ (above, n. 6), 6: 214, 6: 221.

19 Wood, A., Kant’s Moral Religion (Ithaca, NY: Cornell University Press, 1970), 34—7, 186.
20 Kant, I., ‘Metaphysics of Morals’ (above, n. 6), 6: 381.

21 Kant, L., “Toward Perpetual Peace’ (above, n. 6), 8: 350.

22 Kant, I, ‘Metaphysics of Morals’ (above, n. 6), 6: 230. 23 Ibid. 6: 257.
24 Kant, L., ‘On the common saying: That may be correct in theory, but it is of no use in practice’ (above,
n. 6), 8:290.

25 Tbid. 8: 289.
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their own ‘internal’ evil ends: it is possible to comply with just law with selfish or
wicked motives. But without a legal system, even the most moral human beings
will find themselves either under the whimsical dictates of an absolute sovereign or
in an anarchy where there is no clear source of definitive legal judgment to resolve
disputes and where property rights remain indeterminate. They lack the ‘public
coercive laws, by which what belongs to each can be determined for him and secured
against encroachment by any other’.26

In providing citizens with this juridical freedom, Kant argues that domestic law,
international law, and cosmopolitan law are mutually dependent.?” They operate
not as parallel legal systems but as complements to one another: juridical freedom
cannot be protected by domestic law alone, given the perpetual threat posed by
international war to individual’s external freedom (including their property) and
the need for cosmopolitan law if individuals are to be free to relate to and trade with
foreigners. If domestic law, international law, or cosmopolitan law is unjust, ‘the
framework of all the others is unavoidably undermined and must finally collapse’.2s

2. Kant on the Nature of International Law

According to Kant, the moral right and duty of individuals to create a system of
‘coercive public laws’” does not apply to relations between states: ‘they already have
a lawful internal constitution and hence have outgrown the constraint of others to
bring them under a more extended, law-governed constitution in accordance with
their concepts of right’.2

Kant’s position here might appear close to that of Hobbes, who argues that
the need for positive law is satisfied with the establishment of the state. Hobbes
treats moral rights and duties as existing in the state of nature; those rights conflict
and the Leviathan is needed to create harmony. Hobbes’s often-misunderstood
acknowledgement of violence and deceit as ‘the two cardinal virtues’ in war is
part of an argument that war is the worst possible state for mankind.** Hobbes
aims to convince rulers that wars of aggression are usually undesirable, presenting
‘alliances and confederacies’ as important deterrents in the brutal international state
of nature. ‘Leagues between Commonwealths’, Hobbes suggests, are ‘profitable for

26 Kant, L., ‘On the common saying: That may be correct in theory, but it is of no use in practice’ (above,
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28 Kant, I., ‘Metaphysics of Morals’ (above, n. 6), 6: 311.
29 Kant, L., “Toward Perpetual Peace’ (above, n. 6), 8: 355-6.
30 Hobbes, T., Leviathan, xi11. 63 (Cambridge: Cambridge University Press, 90). See Malcolm, N., ‘Hobbes’
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the time they last’: the most that can be hoped for is a shifting, unstable set of
leagues or federations.3!

Is Kant best read as a Hobbesian, treating international law as an articulation of
unstable and conflicting moral rules rather than law properly so called? After all
Kant finds it ‘astonishing that the word “right” has not yet been entirely banished
from the politics of war as pedantic’:

[F]or Hugo Grotius, Puffendorf, Vattel and the like (only sorry comforters) —although their
code, couched philosophically or diplomatically, has not the slightest lawful force and cannot
even have such force (since states are not subject to a common external constraint)—are
always duly cited in justification of an offensive war, though there is no instance of a state
ever having been moved to desist from its plan by arguments armed with the testimony of
such great men.3

If Kant’s position really is distinct from Hobbes’s, must he be committed to the
need for the ‘external constraint’ of a global state and global law—despite his own
argument that the moral obligation to institute a juridical state does not apply to
the relations between states? If not, are Kant’s provisional rules of international law
the same as Hobbes’s shifting moral rules?

The argument about Job’s ‘sorry comforters’ introduces Kant’s response to
pessimistic assessments of peace plans. In the Book of Job, Eliphaz, Bildad, and
Zophar all err in counselling Job that God never allows the innocent to suffer and so
that his current dreadful sufferings must be punishment to encourage repentance
for some personal sin, after which all will be well. As a man of integrity, Job
refuses to repent because he knows himself to be innocent. Grotius, Pufendorf, and
Vattel, Kant argues, gloss the undisguised ‘depravity of human nature’ manifest in
international relations as punishment warranted by an evident and just international
legal code. But just as Job’s comforters had a childish notion of the justice of God’s
ways, so the lip-service of bellicose states to the law of nations and the writings
of jurists on the law of nations pay homage to a slumbering idea of juridical
right. Widespread consent to rules of the law of nations reflects an unarticulated
international social contract: the very concept of the law of nations is ‘necessarily
connected” with the idea of a ‘free federation’ of republican states.

In ‘Perpetual Peace’, Kant proposes three key terms for peaceful federation. The
first ‘definitive article of perpetual peace between states’ requires that the civil

31 Hobbes, T., ‘Leviathan’, xv. 73, xur 60, xx1. 122 (above, n. 31, 102, 87, 163). Compare Kant, L.,
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constitution of every state member of the federation be republican: political power
must be dispersed between a separate legislature, executive, and judiciary and the
sovereign (whether a monarch, an aristocracy, or a democratic government) must
enact laws in line with the principle of right, laws that are capable of receiving
universal consent. The second article requires the creation of this peaceful federation,
already incipient in states’ recognition of rules of the law of nations.

The third article requires as a ‘supplement’ (to republican domestic law and the
law of nations), recognition of ‘the rights of men, as citizens of the world’ to ‘the
conditions of universal hospitality’.3 The rights ‘of visitation’ permit ‘an attempt at
intercourse with the original inhabitants’. Thanks to these, the peaceful federation
will gradually extend: ‘distant parts of the world can enter peaceably into relations
with one another, which can eventually become publicly lawful and so finally bring
the human race ever closer to a cosmopolitan constitution’.3s

Kant insists that the league of peace (foedus pacificum) ‘does not look to acquiring
any power of a state but only to preserving and securing the freedom of a state itself
and of other states in league with it, but without there being any need for them to
subject themselves to public laws and coercion under them (as people in a state of
nature must do)’.3 Although there is a moral obligation on neighbouring states to
form a peaceful league, that league must ‘involve no sovereign authority (as in a
civil constitution), but only an association (federation); it must be an alliance that
can be renounced at any time and so must be renewed from time to time’.3” Kant’s
point is that ‘the individual Rechtstaat considered on its own cannot fully solve the
problem of Right even at the domestic level’: Kant’s account of the law of nations is
an acknowledgement of states’ ‘need for (non-coercive) containment of their own
coercive powers’.3

The international law recognized by this league is a matter of ‘right’ yet, as
self-imposed, it is not coercive in Kant’s sense. Perhaps Kant’s approach to rules of
international law is best understood as akin to his approach to rules of equity in
domestic law, which he treats as rules of ‘equivocal right’. Equity, Kant argues, is a
‘right in a wider sense (ius latium), in which there is no law by which an authorization
to use coercion can be determined’: it ‘admits a right without coercion’. Claims
of equity, according to Kant, do concern claims of right, not ‘merely calling upon
another to fulfil an ethical duty (to be benevolent and kind)’.

Equitable claims cannot usually be resolved by a judge as their ‘conditions’ are
‘indefinite’: the motto of equity is ‘the strictest right is the greatest wrong’, which
means that ‘this ill cannot be remedied by way of what is laid down as right, even
though it concerns a claim to a right’. As such, equitable claims usually belong

34 Kant, L., “Toward Perpetual Peace’ (above, n. 6), 8: 360. 35 Ibid. 8: 358.

36 Tbid. 8: 356. 37 Kant, 1., ‘Metaphysics of Morals’ (above, n. 6), 6: 344.

38 Flikschuh, K., Justice without Coercion? Kant’s Problem of “International Right”’ (manuscript on file
with the author), text preceding n. 30.

39 Kant, I., ‘Metaphysics of Morals’ (above, n. 6), 6: 234.
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‘only to the court of conscience (forum poli) whereas every question of what is laid
down as right must be brought before civil right (forum soli)’.# But Kant does argue
that a judge in a civil court may and should rely on rules of equity ‘where the judge’s
own rights are concerned, and he can dispose of the case for his own person’, as
when a sovereign indemnifies his servants for damages incurred in his service even
though that sovereign ‘could reject their claim by strict right on the pretext that
they undertook this service at their own risk’.4!

Analogously, Kant is clear that no state is entitled to impose international
obligations on another. This seems to render Kant’s rules of international law rules
of ‘equivocal right’ binding in conscience, with the sovereign or the people in the
place of the judge in Kant’s example, above. In the absence of world law, some
of the rules of international law (particularly those relating to territory) remain
‘provisional’ (like property rights in the state of nature) and some disputes will
continue to be settled by war. But extant international law can gradually achieve its
role in promoting and spreading peace, Kant seems to believe, so long as one crucial
change is introduced: a ban on espionage.

3. Kant on the Legal Prerequisites for Peaceful Federation

Kant argues that six ‘preliminary articles’, negative rules of international law, are a
prerequisite for the firm establishment of a peaceful federation of states. Three of
these six rules (the first, fifth, and sixth) are ‘of the strict kind (leges strictae), holding
without regard for differing circumstances’ and ‘insist on [the ruler’s] putting a stop
to an abuse at once’.2 With one significant modification, they articulate identical
versions of rules found in the writings of ‘sorry comforters’ like Vattel. They
declare peace treaties invalid if drafted to reserve justifications for future hostilities;
that no state may use force to interfere with the constitution or administration
of another state except where anarchy prevails; and a ban on all ‘such modes of
hostility as would make mutual confidence impossible in a subsequent state of
peace’.#

In accord with Vattel, Kant includes in this last rule a ban on the use of assassins.
But unlike the use of poisoning and assassination, for Vattel seducing a subject of
the enemy to turn spy or betray his country does not ‘strike at the foundation of
the common safety and welfare of mankind’: it is ‘practised in all wars’ and not
‘contrary to the external law of nations’, although if at all excusable, ‘only in a very
just war, and when the immediate object is to save our country, when threatened
with ruin by a lawless conqueror’ since he who ‘tramples upon justice and probity,
deserves in his turn to feel the effects of wickedness and perfidy’.+

40 Ibid. 6: 235. 41 Ibid. 6: 2345
42 Kant, I, “Toward Perpetual Peace’ (above, n. 6), 8: 357. 43 Ibid. 8: 346.
44 De Vattel, E., Le droit des gens (1758), bk. 111, ch. x, s 180.
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By contrast, Kant argues emphatically that the use of spies is as dangerous as
that of assassins: it encourages vices of dishonesty which ‘would also be carried
over into a condition of peace, so that its purpose would be altogether destroyed’.4
Just as the concept of the law of nations is senseless if not potentially the fruit
of a federation of states with republican constitutions, so a law of nations that
countenances fundamental deceit falls into the deathly error of the moralizing
politicians who make improvement impossible.

Kant’s three remaining preliminary articles he characterizes as leges latae: prema-
ture insistence on these rules of international law would be counter-productive. The
second preliminary article allows that, provisionally, the ‘inheritance, exchange,
purchase or donation’ of territory remains licit as it might prevent war: these modes
of acquisition are to be abolished in the future as incompatible with the right of
a people to rule and dispose of itself, but delay implementing this prohibition is
permitted so that restitution should not be made precipitately. Under the third
preliminary article, standing armies are to be abolished in the course of time; under
the fourth, states will no longer be permitted to contract national debts to finance
war. But the ruler may ‘postpone putting these laws into effect, without however
losing sight of the end’.46

In the Rechtslehre, Kant reiterates that the attempt to expand the peaceable
federation of republics should not be made by way of revolution, by a leap, that
is, by violent overthrow of an already existing defective constitution (for there
would then be an intervening moment in which any rightful condition would be
annihilated). But if it is attempted and carried out by gradual reform in accordance
with firm principles, it can lead to continual approximation to the highest political
good, perpetual peace.+

4. Injustice and Reform of the Law of Nations: The Public
Role of the Philosopher

It is to a group of ‘part-time men of learning’# that Kant entrusts oversight of this
ultimate political end. For Kant, enlightened legal refinements, reorganizations, and
reforms are defined against a standard of ‘publicity’ —by which Kant means not
confused public discourse but ‘the use which someone makes of it as a scholar before
the entire public of the world of readers’. The ‘extra-vocational’ use of reason, for
Kant, is public; the ‘vocational’ use of reason is private, the use which one ‘may make
of it in a particular civil post or office [with] which he is entrusted’, a use where it is

45 Kant, 1., “Toward Perpetual Peace’ (above, n. 6), 8: 347. 46 Tbid.

47 Kant, L., ‘Metaphysics of Morals’ (above, n. 6), 6: 355.

48 Laursen, J. C., “The Subversive Kant: The Vocabulary of “public” and “publicity”’, in Schmidst, J. (ed.)
What is Enlightenment?: Eighteenth Century Answers and Twentieth Century Questions (Berkeley and Los Angeles:
University of California Press, 1996), 253—69, 259.
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‘impermissible to argue’ and one behaves ‘passively’, as ‘part of a machine’, bound
by an ‘artificial accord’ to promote certain ‘public ends’.#

The bulk of Kant’s public were the military officers and clergymen as well as the
professors, all of whom, as civil servants, had their salaries paid by the state—along
with a small supplement of independent writers who made their living by their
pens.s0 Officials obey, but off-duty they also argue for reform of the laws which
they obey. So a ‘private’ army officer must follow orders, but he must be allowed
the freedom to publish his criticisms of ‘the errors in the military service’; a private
citizen must pay his taxes, but he must also be free to publish ‘his thoughts about
the inappropriateness or even injustice’ of fiscal measures.5! Public (published)
debate among scholars ‘on the inadequacies of current institutions’ Kant envisages
as spreading ‘public insight into the nature of these things’, culminating in a
petition to the crown for reform.? Publicity, freedom of the quill, informs the
prince of law reforms he would have introduced himself if only he had thought of
them.s3

After bitter experiences under Frederick William II, Kant narrows the privilege
he claims for free debate, limiting it to the ‘learned community’ of professors.
Scholars in the traditionally designated ‘higher’ faculties (theologians, lawyers, and
medics) have to teach what they are told, although they may debate freely among
themselves. For the scholars in the ‘lower’ philosophy faculty, however, Kant claims
full freedom as ‘without a faculty of this kind, the truth would not come to light (and
this would be to the government’s own detriment)’.5* The philosophers’ reading
‘public’ remains that of the members of government and the higher faculties, whose
arguments must be assessed and if necessary counteracted by philosophers lest the
lawyers, medics, and theologians set themselves up as ‘miracle workers’ offering
false remedies to the wider public or even encouraging insurrection.5s

Philosophers’ role in advising government is the focus of Kant’s ironically
titled ‘secret’ supplementary article in ‘Perpetual Peace’: Kant argues not ‘that a
state must give principles of philosophers precedence over the findings of lawyers
(representatives of the power of the state), but only that they be given a hearing’.5s
Practising what he preaches, in the second Appendix Kant explains that ‘the formal
attribute’ of justice can be articulated in terms of a test of public admissibility or
‘publicity’.s” Negatively, ‘actions relating to the rights of others are wrong if their
maxim is incompatible with publicity’;s affirmatively, ‘maxims which need publicity

49 Kant, L, ‘An Answer to the Question: What is Enlightenment?’ (above, n. 6), 8: 37.

50 Laursen, J. C., “The Subversive Kant: The Vocabulary of “public” and “publicity”’, (above, n. 48), 257.
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33 Kant, I, ‘On the Common Saying: That may be correct in theory, but it is of no use in practice’ (above,
n. 6), 8: 304.

54 Kant, 1., The Conflict of the Faculties (above, n. 6), 7: 20. ‘Perpetual Peace’ appeared in 1795, after the bulk
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55 Kant, 1., The Conflict of the Faculties (above, n. 6), 7: 31.

56 Kant, I, “Toward Perpetual Peace’ (above, n. 6), 8: 369. 57 Tbid. 8: 381. 58 Tbid.
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(in order not to fail in their end) harmonize with right and politics combined’.? The
‘transcendental principle of publicity’ can be used to give a principled account of the
law of nations, dispensing with the ‘prolixity’ and ‘subtle reasoning’ of jurists who
want to settle questions of international law ‘by a dogmatic deduction of grounds
of right’.c0

Kant offers four examples. First, maxims proposing the legality of insurrection or
tyrannicide could not be acknowledged openly without conceding lawful authority
to the people rather than the sovereign. The ‘wrongfulness of rebellion is therefore
clear’.st A free press is the only lawful outlet for protest against tyranny—although
if a (necessarily unconstitutional) revolution takes place, the head of state ‘would
return to the status of a subject and must not start a rebellion for his restoration’.s2

After this rejection of a limit on a sovereign’s power, Kant addresses a sovereign’s
own limiting of his responsibility by classifying a treaty as personal (rather than
real) and so not binding on the state. He targets the claim to ‘double personality’ by
the prince as both head of state and highest official accountable to the state: ‘what
it has bound itself to do in the first capacity it is released from in the second’.s
The principle of publicity shows that with his signature a sovereign always binds his
country: ‘if a State (or its head) divulged this maxim of his, then every other would
naturally either shun him or unite with others in order to oppose his pretensions’.¢+

Kant then considers the use of force against a neighbouring sovereign. Grotius
and Pufendorf had denied any collective right to use force pre-emptively against a
neighbouring state growing in strength, but Vattel granted one. Kant argues that
this ‘maxim of political expediency’, if publicly acknowledged, will ‘thwart its own
purpose’ since ‘the greater power would anticipate the smaller ones, and as for their
uniting, that is only a feeble reed against someone who knows how to make use of
divide et impera’. And, he concludes swiftly, it ‘is therefore unjust’.ss

But while small states have no right to use force collectively against a neighbour
growing in strength, neither has a ‘great’ state a right to annex a smaller state that
‘breaks up’ its territory: the larger state ‘must not divulge such a maxim in advance;
for either smaller states would unite in good time or other powerful ones would do
so in order to contest this booty, so that this maxim makes itself impracticable by
its very openness’.¢

The first of these two bans on the use of force Kant lifts in his later Rechts-
lehre, permitting as ‘legitimate’ the pre-emptive use of force against a ‘menacing’
enemy—and also allowing the use of force without prior peaceful negotiation in
retaliation for ‘an offence’ or against an ‘unjust enemy’, one opposed to a peaceful
league whose words or deeds reveal ‘a maxim by which, if it were made a universal
rule, any condition of peace among nations would be impossible and, instead, a
state of nature would be perpetuated’.”

59 Kant, L., “Toward Perpetual Peace’ (above, n. 6), 8: 386. 60 Ibid. 8: 382. 61 Ibid.
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66 Tbid. 67 Kant, I., ‘Metaphysics of Morals’ (above, n. 6), 6: 346-9.
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Despite the narrowing of his ‘public’ and the eroding of his bans on the

use of force, Kant’s hope remains: that of progress, through reasoning able to
bear the light of publicity, towards a spreading system of republican government
and an ever-expanding peaceful federation of republican states. With this will
come ‘an increase of the products of legality in dutiful actions whatever their
motives’:
Gradually violence on the part of the powers will diminish and obedience to the laws will
increase. There will arise in the body politic perhaps more charity and less strife in lawsuits,
more reliability in keeping one’s word, etc., partly out of love of honor, partly out of
well-understood self-interest. And eventually this will also extend to nations in their external
relations toward one another up to the realization of the cosmopolitan society, without the
moral foundation in humanity having to be enlarged in the least; for that, a kind of new
creation (supernatural influence) would be necessary. For we must also not hope for too
much from human beings in their progress toward the better lest we fall prey with good
reason to the mockery of the politician who would willingly take the hope of the human
being as the dreaming of an overstressed mind.¢

III. BEYOND PEACEABLE FEDERATION:
CosMmoPoLITAN ETHICAL COMMUNITY OR
COSMOPOLITAN INTERNATIONAL
INSTITUTIONS?

The nature of Kant’s hope for international law is widely disputed: is it that
the peaceable federation of individual republics will one day be superseded by a
cosmopolitan world state governed by a system of world law, or that the peaceable
federation of individual republics will be complemented by an ethical cosmopolis
which will expand thanks to recognition of ‘equivocal’ principles of international
and cosmopolitan right?

1. Juridical and Internal Freedom as Mutually Dependent
Ideals

Some contemporary scholars focus on Kant’s suggestion in the passage above that
an increase in legality—up to and including the ‘realization of the cosmopolitan
society’—does not require the ‘enlarging’ of ‘the moral foundation in humanity’.
On this account (which I will contest), ‘Kant wants his argument for Recht, and

68 Kant, ., The Conflict of the Faculties (above, n. 6), 7: 92—3.
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for a republican instantiation thereof, to be independent from his morality’.® Kant
presents humanity with a choice between a prudential or ‘self-interested’ focus on
the building of institutions (to offer the peace and freedom moral people need)
and a focus on converting every devil into a virtuous man, only then building
together political institutions. The first alternative is then presented as the only one
possible, given Kant’s bleak vision of humans’ capacity for evil combined with his
understanding of moral virtue as a self-mastery to be achieved only for and by
oneself. So Kant’s justifications for legal authority, such scholars conclude, can and
indeed must stand without his moral philosophy.7

Kant’s moral philosophy does entail his doctrine of Right, since morally au-
tonomous individuals need the freedom, absence of violence, and determinacy with
which Kant’s principle of Right is concerned and which is ensured by a state that
respects the rule of law. But selfish, self-interested, and vicious people also need this
same ‘external’ freedom. Kant famously argues that intelligence, fortune, courage,
and happiness have no intrinsic moral value as they can lead to pride and arro-
gance,”! yet these are crucial elements of the ‘unsocial sociability’ that leads people to
subsume themselves in a social order. He treats war as an empirical force of progress,
encouraging heads of state to show respect for humanity, spreading populations over
the earth, and compelling people to enter into ‘more or less lawful relations’.”2 At the
international level, suffering and the commercial costs of war are to lead free civil
institutions to force their governments into an international federation of nation
states.”? None of these empirical causes of progress have intrinsic moral value—and
neither does juridical freedom. Kant’s account of Justice or the principle of Right,
as a set of legal constraints protecting zones of freedom from the interference of
others, can be ‘embedded’ within either a Kantian morality or a Hobbesian one—as
evidenced by Kant’s argument that even a group of intelligent devils would set up a
state.7

A central problem with such interpretations is that they assume that for Kant there
could be a world in which justice or Recht prevailed only because every citizen was
selfishly motivated (rather than acting from duty, for the sake of moral principles):
this conflicts with Kant’s insistence that if justice goes, there is no longer any value

69 Pogge, T., ‘Is Kant’s Rechtslehre a “Comprehensive Liberalism”?’, in Timmons, M. (ed.), Kant’s Metaphysics
of Morals: Interpretive Essays (Oxford: Oxford University Press, 2002), 150.

70 Wood, A., “The Final Form of Kant’s Practical Philosophy’, in Timmons, M. (ed.), Essays on Kant’s Moral
Philosophy, (New York: Cambridge University Press, 2000), 8, and Wood, A., Kant (Oxford: Wiley-Blackwell,
2004), 172; Pogge, T., ‘Is Kant’s Rechtslehere a “Comprehensive Liberalism”?’ (above, n. 69), 133—58; Tuck, R.,
‘Rights of War and Peace’, (above, n. 33), 208; Murphy, J., ‘Practical Reason and Moral Psychology in Aristotle
and Kant’, in Frankel Paul E. (ed.), Moral Knowledge (Cambridge: Cambridge University Press, 2001).

71 Kant, I., ‘Groundwork of the Metaphysics of Morals’ (above, n. 6), 4: 393.

72 Kant, 1., ‘Idea for a history with a cosmopolitan purpose’, 8: 121, Toward Perpetual Peace, 8: 363, 365.

73 Toward Perpetual Peace, 8: 350.

74 Pogge, T., ‘Is Kant’s Rechtslehere a “Comprehensive Liberalism”?’ (above, n. 69), 148, 149, contesting

John Rawls’s categorization of Kant’s liberalism as ‘comprehensive’ (Rawls, J., Political Liberalism (New York:
Columbia University Press, 1993), pp. xv—xvi).
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in human beings living on the earth’.”s The interpretation defended here is that in
Kant juridical or external freedom and moral freedom (autonomy) are mutually
dependent ideals.7s

This rival interpretation of Kant’s account of the relationship between law and
morality focuses on the links that Kant makes between subjection to just juridical
law and the possibility of a growth in charity, reliability, and ‘progress towards the
better’. For Kant, the enactment of juridical law is a necessary step for moral progress,
although far from sufficient for moral ‘rebirth’. The civilization or law-abidingness
assured by juridical legal institutions not only gives the state;

a moral veneer (causae non causae), but also, by its checking the outbreak of unlawful
inclinations, the development of the moral predisposition to immediate respect for right is
actually greatly facililitated . . . ; thereby a great step is taken toward morality (though it is
not yet a moral step), toward being attached to this concept of duty even for its own sake,
without regard for any return.””

So while law-abidingness will often lead to legalism, only in a juridical society can
man win for himself culture, civilization. In Kant’s famous extended simile, it is
with men as with trees in a forest: just because each one strives to deprive the
other of air and sun, they compel each other to seek both above, and thus they
grow beautiful and straight. Whereas those that, in freedom and isolation from one
another, shoot out their branches at will, grown stunted and crooked and awry’.7s
All civilized or ‘social’ virtues, including those inculcated by juridical law, are ‘small
change’: ‘it is a child who takes it for real gold’. But this is not an argument for
dismissing social conventions and habits as valueless:

itis still better to have small change in circulation than no funds at all, and eventually they can
be converted into genuine gold, though at considerable loss. It is committing high treason
against humanity to pass them off as mere tokens that have no worth at all [. . .]. Even the
illusion of good in others must have worth for us, for out of this play with pretenses, which
acquires respect without perhaps earning it, something quite serious can finally develop.”

Following Rousseau closely, Kant also associates the evils or passions ‘which wreak
such devastation’ on a human being’s ‘originally good predisposition” with this
same entry into stable juridical community: envy, addiction to power, avarice, ‘and
the malignant inclinations associated with these’ arise ‘as soon as he is among
human beings’. Any group of human beings ‘will mutually corrupt each other’s

7> Kant, 1., ‘Metaphysics of Morals’ (above, n. 6), 6: 332.

76 George Kelly summarizes Kant’s position well in Kelly, G., Idealism, Politics and History (Cambridge:
Cambridge University Press, 1969), 166. See similarly Louden, R. B., Kant’s Impure Ethics: From Rational Beings
to Human Beings (New York: Oxford University Press, 2000), 145-51; Kleingeld, P., ‘Kant’s Theory of Peace’, in
Guyer, P. (ed.), The Cambridge Companion to Kant and Modern Philosophy (Cambridge: Cambridge University
Press, 2006), 477—-503.

77 Kant, 1., “Toward Perpetual Peace’, (above, n. 6), 8: 375-6.

78 Kant, 1., ‘Idea for a Universal History’ (1784), 8: 22 (Fifth proposition).

79 Kant, L., Anthropology from a Pragmatic Point of View, 7: 152-3 (trans. Louden, R. B. (Cambridge:
Cambridge University Press, 2006).
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moral disposition and make one another evil’.s0 The question of quis custodiet, of
who guards the guards, haunts Kant’s political essays:

Man is an animal which, if it lives among others of its kind, requires a master [. . .] who will
break his will and force him to obey a will that is universally valid, under which each can be
free. But whence does he get this master? Only from the human race. But then the master is
himself an animal, and needs a master [...] The highest master should be just in himself,
and yet a man.8!

2. Guarding the Guards: The Ethical Community and the
Political Community

Kant’s famous argument about the rule of law for a nation of rational devils is part
of a response to ‘Princes’ who reject republican constitutions as fit only for a people
of angels: the problem of government is solvable ‘even for (not by) a people of
(rational) devils, because it depends only on a right ‘ordering’ of society’.s2 But what
ensures that solvers of this problem, the enlightened, scholarly community of public
guardians, will give good, disinterested advice? Kant after all recognizes that in the
quarrel between politics and morals, ‘true courage’ lies not so much in braving
external trouble and sacrifice ‘but in looking straight in the face what is far more
dangerous, the deceitful and treacherous yet subtly reasoning principle in ourselves
which pretends that the weakness of human nature justifies any transgression’.s3
Kant’s ultimate answer involves a combination of rational theology and practical
anthropology. There are, he claims, no truly diabolical human actions (principled
decisions to do evil): evil actions are inherently unprincipled.s¢ Moral ‘rebirth’ or
conversion brings one to see principled, legislative form as the moral filter for
one’s personal reasons and the test to be articulated and applied to ensure the
justice of juridical law. While the ‘small change’ of law-abidingness nurtured by
juridical law is far from sufficient to cause this conversion, it is nonetheless a
prerequisite. It is ultimately because even oppressive legal regimes nurture this
small virtue of law-abidingness that Kant rejects forceful rebellion or revolution
as a means to enlightened domestic or international law.s> But once they have
complied with their moral duty to enter into a juridical community, given the risks
of mutual corruption human beings will need the support of an ethical community

80 Kant, 1., Religion within the Boundaries of Mere Reason (above, n. 6), 6: 93—4.

81 Kant, I., ‘Idea for a Universal History’ (1784), 8: 23 (Sixth proposition).

82 Ludwig, B., ‘Whence Public Right?’, in Timmons, M. (ed.), Kant’s Metaphysics of Morals: Interpretive
Essays (Oxford: Oxford University Press, 2002), n. 4, 162.

83 Kant, I, “Toward Perpetual Peace’ (above, n. 6), 8: 379.

84 Kant, L., Religion within the Boundaries of Mere Reason (above, n. 6), 6: 37. Also Kant, L., Anthropology from
a Pragmatic Point of View (above, n. 79), 7: 293.

85 Kant, I, “Toward Perpetual Peace’ (above, n. 6), 8: 378.
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‘solely designed for the preservation of morality by counteracting evil with united
forces’.s6

Not only will individuals need the support of an ethical community, they are, Kant
argues, under a moral obligation to become members of this ‘universal republic
based on the laws of virtue’. This duty to try to leave the ethical state of nature
(which Kant distinguishes sharply from a juridical state of nature) is a unique duty
‘not of human beings toward human beings but of the human race toward itself’.
This duty presupposes ‘another idea, namely, of a higher moral being through
whose universal organization the forces of single individuals, insufficient on their
own, are united for a common effect’.s” This divine co-ordinator is a lawgiver who
is ‘purely internal’ and ‘who knows the heart, in order to penetrate to the most
intimate parts of the dispositions of each and everyone’.ss

Some argue that as a matter of philosophical consistency, Kant’s references to
a cosmopolitan constitution to be a juridical, the constitution of a coercive world
state. On the rival reading proposed here, the juridical law to be nurtured in
distant territories will be republican domestic law supplemented by ‘equivocal’
rules of international right (preserving peace) and ‘equivocal’ rules of cosmopolitan
right (allowing a limited ‘right to visit’®). In creating ‘external freedom’ and
nurturing law-abidingness, this juridical law allows for (although certainly does not
necessitate) international publicity for enlightened thought and the emergence of
an ever growing ethical cosmopolitan community.

It is far from the spirit of Kant’s writing on law to argue that he ‘fails’ to propose
a world state or greater powers for an international federation out of cowardice,
because he ‘thought unhistorically’ or was an insufficiently ‘passionate’ reformer
and republican.® Kant’s point is more revolutionary: that our ultimate allegiance
belongs to no mere form of government, no temporal power, but instead to the moral
laws elaborated autonomously within an ever-expanding ethical community.”! For
Kant, the revolution must come within men’s hearts, and spread via their heads
both to their ‘characters’ and to their juridical laws; that revolution is to be led by
philosophers. Kant’s famous use of Horace’s phrase, Sapere Aude!, as the ‘motto of
enlightenment’ indicates how for Kant enlightenment is both a process in which men

86 Kant, L., Religion within the Boundaries of Mere Reason (above, n. 6), 6: 94. Louden, R. B., Kant’s
Impure Ethics: From Rational Beings to Human Beings (above, n. 76), 160, rightly treats the idea of an ethical
commonwealth as ‘the most important single legacy of Kant’s ethics; indeed of Enlightenment thought generally’.

87 Kant, L., Religion within the Boundaries of Mere Reason (above, n. 6), 6: 97-8. 88 Ibid. 6: 100, 99.

89 Kant, I, “Toward Perpetual Peace’, 8: 358.

90 Habermas, J., ‘Kant’s Idea of Perpetual Peace, with the Benefit of Two Hundred Years’ Hindsight’, in
Bohman, J. and Lutz-Bachmann, M. (eds.), Perpetual Peace: Essays on Kant’s Cosmopolitan Ideal (Cambridge,
Mass.: MIT Press, 1997), 132; Williams, H., Kant’s Political Philosophy (New York: St Martin’s Press, 1983),
246-7.

91 See Nussbaum, M., ‘Kant and Cosmopolitanism’, in Bohman and Lutz-Bachmann (eds.), Perpetual Peace
(above, n. 89), 25—58, 31. On Kant’s rejection of Stoicism (for rooting evil in natural desires rather than in the
will), see Beiser, F., ‘Moral Faith and the Highest Good’ in Guyer, P. (ed.), The Cambridge Companion to Kant
and Modern Philosophy (Cambridge: Cambridge University Press, 2006), 588—629.
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participate collectively and an act of courage to be accomplished personally. It is
through that very process of enlightenment, at once collective and personal, that law
will be improved, that the binding but non-coercive force of international law will
be recognized, and that the ethical cosmopolis will expand. And increasingly just law
can nurture the discipline or ‘law-abidingness’ without which that enlightenment
cannot begin.”

3. Rawls’s Rewriting: A ‘Realistic Utopia’

In the work of both Jiirgen Habermas and John Rawls, two of the most influential
twentieth-century political philosophers whose work builds on themes from Kant,
faith is staked firmly on the effects of correctly designed international institutions
instead of on a link between the transformative capacities of reason and the growth
of a ‘public’ ethical community.

Like Kant, Rawls aims to justify practical principles by appealing to a conception of
practical reasoning. But unlike Kant, Rawls does not aspire to construct an account
of principles that render practical reasoning possible (and so ‘publicizable’): Rawls
argues that ‘not everything can be constructed and every construction has a basis,
certain materials, as it were, from which it begins’.> Rawls’s principles of justice are
designed to cohere with ‘our moral experience’.®* He aims to construct not a full
moral philosophy of ethical community but only principles of justice that fit with
the ‘experience’, ‘convictions’, or ‘intuitions’ of those living in a liberal democratic
polity: in his later work, drawn together in his Political Liberalism, his principles
are explicitly defended on the basis not of their rationality but of their political
acceptability as political standards of ‘public reason’.%

Rawls offers a social contract model to illustrate his procedure: his story of
‘the original position’ is presented as ‘a natural guide to intuition’. The imaginary
individuals in the original position are veiled in ignorance of their vision of the good
life, their aspirations and natural endowments, and their social position: the placing
of this veil is designed to reveal shared intuitions about the irrelevance of such
knowledge to a theory of justice. Those in this original position will agree on a first

92 See also Kleingeld, P., ‘Kant’s Theory of Peace,’ (above, n. 16), 493—4 on the ‘self-reinforcing process’
which ‘gradually makes the legal peace ever more secure because peace becomes less a matter of mere self-interest
and more a matter of moral disposition’.

93 Rawls, J., “Themes in Kant’s Moral Philosophy’, in Forster, E. (ed.), Kant’s Transcendental Deductions
(Paolo Alto: Stanford University Press, 1989), 514. See O’Neill, O., ‘Constructivism in Rawls and Kant’, in
Freeman, S. (ed.), The Cambridge Companion to Rawls (Cambridge, Cambridge University Press, 2003), 347—67.

94 Rawls reads Kant’s own conception of autonomous freedom as ‘elicited from our experience’. Rawls, J.,
‘Themes in Kant’s Moral Philosophy’ (above, n. 93), 514.

9 As such, his project is fundamentally unKantian: see O’Neill, O., ‘Constructivism in Rawls and Kant’
(above, n. 93), 359; Flickshuh, K., Kant and Modern Moral Philosophy (Cambridge: Cambridge University Press,
2000). See also Scanlon, T. M., ‘Rawls on Justification’, in Freeman, S. (ed.), The Cambridge Companion to Rawls
(Cambridge, Cambridge University Press, 2003), 139-67.
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principle of justice that ‘Each person is to have an equal right to the most extensive
total system of equal basic liberties compatible with a similar system of liberty for
all’. This principle of equal basic liberties is combined with a second principle of
justice, a principle of ‘fraternity’, requiring social and economic inequalities to be
arranged to the greatest benefit of the least advantaged, consistent with a just savings
principle (the difference principle), and attached to offices and positions open to
all (fair opportunity).”s Although accepted for reasons of political pragmatism,
these principles of justice will transform a polity from a society held together by
a modus vivendi into one that affirms the principles of justice on varied moral
grounds. As such, the principles of justice articulate a thin conception of ethical
community. Rawls offers limited explanation let alone justification for why or how
at the domestic level the juridical institutionalisation of ‘public reasons’ will be
morally transformative.’”

Rawls distinguishes his original account of justice, which applies to representative
people within a state, from an account of the just laws that are to apply to a society
of states or ‘peoples’.®s Explicitly following Kant, Rawls assumes that a world
government ‘would either be a global despotism or else would rule over a fragile
empire torn by frequent civil strife as various regions and peoples tried to gain
their political freedom and autonomy’.® He introduces a ‘double contract’, a
second ‘original position’ to illustrate how liberal societies can play a leading role
in developing a ‘law of peoples’. In this second ‘original position’, the ‘people’s
representatives’ will agree on a ‘Law of Peoples’ which will offer fair terms of
cooperation to illiberal, hierarchical societies (including Kant’s ban on forceful
interference in other states’ affairs) and protect minimal rights of asylum for
individuals (expanding on Kant’s minimal cosmopolitan ‘right to visit’). This
‘reasonable Law of Peoples’ aims to reflect extant international law limitations on
the use of force and contemporary accounts of international human rights law.100

Rawls does not include Kant’s ban on espionage and, in direct conflict with
Kant’s position, Rawls accepts what he calls a ‘Supreme Emergency Exemption’,
countenancing attacks on non-combatant civilians.!o! He alludes to Kant’s empirical

9 Rawls, J., A Theory of Justice (Cambridge, Mass.: Harvard University Press, 1971), 302-3.

97 Ibid., chs. 8 and 9. Rawls relies on an ‘Aristotelian principle’ that it is intrinsic to people’s good to realize
their nature as free, equal, and rational beings, and as such to act with justice; he recasts his argument in Rawls,
J., Political Liberalism (New York: Columbia University Press, 1993), 147—8, but limited justification is offered
for the move beyond an instrumentalist modus vivendi. See generally Freeman, S., ‘Congruence and the Good
of Justice’, in Freeman, S. (ed.), The Cambridge Companion to Rawls (Cambridge: Cambridge University Press,
2003).

98 See Mertens, T., ‘From Perpetual Peace to the Law of Peoples: Kant, Habermas and Rawls on International
Relations’, Kantian Review, 6 (2002), 60—84. Contemporary ‘cosmopolitans’ derive principles of global justice
without this ‘double contract’, taking individuals rather than states as the primary focus of international justice.
Rawls objects to this not for Kantian reasons (as ignoring the moral worth of the state and extant juridical law)

but for ignoring the fact of ‘reasonable pluralism’.
99 Rawls, J., The Law of Peoples (Cambridge, Mass.: Harvard University Press, 1999), 36.
100 Tbid. 26-7. 101 Tbid. 98; compare Kant, L., “Toward Perpetual Peace’ (above, n. 6), 8: 347.
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suggestions that republics are inherently peaceful and have no cause to go to war
against each other; that international commerce is capable of replacing war;
and that philosophers’ public articulation of the real interests of their society
will help politicians act as true statesmen.!2 But Rawls’s aim is not perpetual
peace.!> Although Rawls’s account of international law strips away Kant’s most
fundamental principles, his general ambitions for juridical institutions go far beyond
Kant’s.

The great evils of human history, Rawls insists, follow not—as Kant ultimately
argued—from personal moral failings, but from political injustice.104

[T]wo ideas motivate the Law of Peoples. The first is that the great evils of human
history—unjust war, oppression, religious persecution, slavery, and the rest—result from
political injustice, with its cruelties and callousness. The second is that once political injustice
has been eliminated by following just (or at least decent) social policies and establishing just
(or at least decent) basic institutions, these great evils will eventually disappear.105

This ‘just or at least decent world’ Rawls calls ‘a realistic utopia’, one that he believes
is ‘in the tradition of the late writings of Kant’ because the ‘very possibility of such
a social order . . . suffices to banish the dangers of resignation and cynicism . . . and
gives meaning to what we can do today’.106

Although Rawls’s ‘representatives’ in the second original position bring to
the second original position only their ‘political conception of justice’ and no
‘conception of the good’, in agreeing on a law of peoples they must decide ‘what
moral climate’ they wish to see.’” No account is offered of how this moral judgment
is to be made nor of how ‘institutions’ constructed in line with ‘the Law of Peoples’
can and will eliminate the great evils of human history.10s

4. Habermas’s Rewriting: Democratic World Government

In his work in the 1990s, Habermas focuses on Kant’s emphasis on the moral role
and potential of juridical law, but Habermas’s faith in institutions exceeds even
Rawls’s, conferring on juridical law the role played by Kant’s ethical community.10
While Rawls aims to articulate a liberal account of justice based on contemporary
western intuitions, Habermas sets up a ‘moral point of view’ immanent within our
use of language and which he argues cannot be attained by any one philosopher

102 Rawls, J., The Law of Peoples (above, n. 99), 8, 37, 47, 106, 117, 97.

103 Mertens, T., ‘From Perpetual Peace to the Law of Peoples: Kant, Habermas and Rawls on International
Relations’, (above, n. 98), 77-8.

104 Rawls, J., The Law of Peoples (above, n. 99), 7. 105 Tbid. 126.

106 Tbid. 107 Tbid. 40, 42.

108 Raymond Geuss rightly objects that the ‘most basic deficiency’ of Rawls’s approach is its discouragement
of theoretical self-consciousness. Geuss, R., Outside Ethics (Princeton: Princeton University Press, 2005), 36.

109 On the contrast between Habermas’s and Rawls’s positions, see Miiller, J.-W., ‘Rawls in Germany’,
European Journal of Political Theory, 1 (2002), 163—79.
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‘expert on justice’: ‘what is needed is a “real” process of argumentation in which
the individuals concerned cooperate’.110

Rejecting Kant’s notion of international law as a complement to constitutional
and cosmopolitan law, Habermas argues that international law must be transformed
into a global or cosmopolitan ‘law of individuals™ treating Kant’s objections to a
global state as focused exclusively on preserving diverse national cultures, Habermas
argues that Kant’s position was ‘colour blind’, ‘provincial’, and ignored the point that
‘ “peoples” of independent states who restrict their sovereignty for the sake of a fed-
eral government need not sacrifice their distinct cultural identities’.!! Habermas’s
global Leviathan, ‘a juridification of the state of nature among states’, can be realized
only through the democratic discourse enabled by democratic institutions: this will
resultin ‘the democratic transformation of morality into a positive system of law with
legal procedures of application and implementation’.!2 ‘Democratically generated’
law is inherently rational and legitimate: democratic legislation is a ‘legitimacy gener-
ating procedure’.!3 Invoking ‘the moral universalism that guided Kant’s proposals’,
Habermas endorses proposals to transform the United Nations into a ‘cosmopolitan
democracy’, concentrating on ‘establishing a world parliament [of elected represen-
tatives of the totality of world citizens], developing a more complete world court
system, and beginning the long overdue reorganization of the Security Council’.!4

Habermas’s response to the question of how these vast institutional reforms
address the problem of quis custodiet is to return to the publicizing of democratic
debate: publicity alone is enough to hold institutions accountable, without reference
to the rational moral principles it is hoped such public debate will articulate, let
alone to the moral faith that this hope requires.!1s

IV. CoONCLUSION

Some conclude that Kant’s own hopes for publicity and the class of philosophers
were misplaced: publicity has shown itself to be ‘a very important weapon to gain

110 Habermas, J., Moral Consciousness and Communicative Action, trans. Lenhardt, C. and Weber Nicholson, S.
(Cambridge: Polity Press, 1990), 67.

111 Habermas, J., ‘Does the Constitutionalization of International Law still have a Chance?’, in Cronin, C.
(ed. and trans.), The Divided West (Cambridge: Polity Press, 2006), 128.

112 Habermas, J., Moral Consciousness and Communicative Action (above, n. 110), 140, 149 and Habermas,
J., ‘Does the Constitutionalization of International Law still have a Chance?” (above, n. 111), 124.

113 Habermas, J., ‘Does the Constitutionalization of International Law still have a Chance?’ (above, n. 111),
131 and 149.

114 Habermas, J., Moral Consciousness and Communicative Action (above, n. 110), 134; Habermas, J., ‘Does
the Constitutionalization of International Law still have a Chance?’ (above, n. 111), 173-5.

15 Cf. Herbert Marcuse on ‘the systematic moronization of children and adults alike by publicity and
propaganda’ in US democratic politics. Marcuse, H., ‘Repressive Tolerance’, in Wolff, R. P., Moore, B., and
Marcuse, H. (eds.), A Critique of Pure Tolerance (Boston: Beacon Press, 1965), 83.
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support for concealed private interests’, while ‘large numbers of well educated
intellectuals have engaged in the gravest betrayals of reason and supported policies
that could by no means meet Kant’s idea of morality’.116

But Kant’s hope is founded nof on an account of the empirical actions of others
but on a moral faith in future possibilities: he does not rely on an illusory wisdom
that imagines it ‘can see further and more clearly with its dim moles’ eyes fixed on
experience than with the eyes belonging to a being that was made to stand erect and
look at the heavens’.17 Kant is revisionary: he thinks that we can transform the ‘is’
of human nature in the light of the ‘right’, an ambitious enterprise that can only be
achieved with the help of moral faith. This moral faith requires a ‘rebirth’, a vow to
make ‘truthfulness his supreme maxim, in the heart of his confessions to himself as
well as in his behaviour toward everyone else’.118

The highest good of a just world, the realization of an ‘ethical community’,
cannot be achieved solely through the cooperation of individuals of righteous
will allied to the principle that injustice is inherently ‘a threat to everyone’.1 It
also requires the cooperation of nature or fortune. In one powerful contemporary
account, O’Neill argues that to adopt Kant’s position we need only assume ‘that
there is no evidence that progress is impossible’ by adopting and acting on an
assumption that rational, enlightened progress towards the growth of an enlightened
ethical community is possible, we create that very possibility.120 But such austere,
non-metaphysical reconstructions require an unreasoned faith in the possibility of
personal and cultural progress—with the faint encouragement of a few inspiring,
empirical ‘signs’.12!

One of Kant’s worries is that people will lack motivation to act unless they have
assurance that their efforts will have an effect in the world: they want assurance, that,
unlike Sisyphus, they will not witness the boulder they pushed uphill rolling straight
back down. A righteous man must be persuaded to accept a limited metaphysics,
including the practical postulates of God and immortality: a righteous atheist like
Spinoza who sees nothing but futility and ‘aimless chaos’ around him, will be unable
to maintain the right ‘moral sentiment’.22

16 Mertens, T., ‘From Perpetual Peace to the Law of Peoples: Kant, Habermas and Rawls on International
Relations’, (above, n. 98), 67.

117 Kant, I, ‘On the Common Saying: That may be correct in theory, but it is of no use in practice’ (above,
n.6), 8: 227.

18 Kant, 1., Anthropology from a Pragmatic Point of View (above, n. 79), 7: 294-5.

19 Kant, 1., “Toward Perpetual Peace’ (above, n. 6), 8: 381.

120 O’Neill, O., ‘Historical Trends and Human Futures’, Studies in History and Philosophy of Science, 39
(2008), 52934, 533.

121 Cf. Geuss, R., Outside Ethics (above, n. 108), 36. Geuss describes contemporary Kantians as representing
‘an understandable but defeatist position. They encourage us to give up the search for a philosophically
enlightened substantial discussion of “the good life” and to limit our philosophical ambitions to describing—or
perhaps also: claiming to “ground”—the minimal conditions of smooth human cooperation’.

122 Kant, L, Critique of Practical Reason (above, n. 6), 5: 122; Kant, L, Critique of judgement, 5. 452—3. See
also Beiser, F., ‘Moral Faith and the Highest Good” (above, n. 91), 616—17.
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Kant believed that it was necessary to offer not evidence but rational grounds
for his hope, for his moral faith in historical progress. Key elements of that moral
faith (beliefs in freedom, the immortality of the soul, and the existence of God) had
to be defended as practical postulates, ‘not as such demonstrable’ but corollaries
of freedom and its a priori unconditionally valid practical laws.12s Without a
moral ‘conversion’, on Kant’s account moral action is impossible. Without Kant’s
practical postulates, a hope in the endurance of moral conversion and in the spread
of the ethical community is rationally unwarranted. And without Kant’s moral
anthropology, in particular the role he gives to his ‘ethical community’ (a church
whose texts are public and whose priests are scholars), Kant’s account of the worth
of juridical law and of justice is unintelligible, and, according to Kant himself, the
fight against ‘radical evil” hopeless.

The absence of proof of the impossibility of progress is not enough to persuade
a moral politician that her duty is to adopt a progressive, reforming attitude. With
Moses Mendelssohn, she could adopt a cyclical understanding of history and a
piecemeal approach to international law, an approach defended by some classical
realists.’# Or with gloomier conservatives like Christian Garve she might focus on
international law’s role in damage limitation.!?s> From such perspectives, a moral
politician would be particularly wary of the risks of unaccountability and tyranny
in international institutions.

For Kant, the priority of a metaphysics of morals is both unavoidable and
inherently morally transformative. If we were to adopt Mendelssohn’s theory that
‘humanity constantly vacillates between fixed limits’, we could only understand
life as a farce—and one of which any reasonable spectator would rapidly tire.126 A
metaphysics of morals is needed to convince us that every one of us must act ‘as if
everything depended on him’.127

123 Kant, L., Critique of Practical Reason (above, n. 6), 5: 122. It inverts Kant’s argument to suggest that his
moral faith is a result of pessimism about the success of humanly willed action (Williams, H., Kant’s Political
Philosophy (above, n. 90), 244, 253). Neither is it correct that conclusions based ‘on rational faith in providence
[...] had a much lower epistemological status for Kant than those based on practical (ethical) necessity’
(Ellis, E., Kant’s Politics: Provisional Theory for an Uncertain World (New Haven: Yale University Press, 2005),
n. 88, 220). For Kant it is not possible to conceive of practical necessity without his three practical postulates of
God, immortality, and freedom.

124 See Ned Lebow’s defence of the ‘hybrid orders that attempt to blend the best of the old and the new’
envisaged by Thucydides, Clausewitz, and Morgenthau. Lebow, N., The Tragic Vision of Politics: Ethics, Interests
and Orders (Cambridge: Cambridge University Press, 2003), 32—3.

125 See Geuss, R., Outside Ethics (Princeton: Princeton University Press, 2005), 12: ‘in an uncertain,
dangerous and unpredictable world there are good general reasons not to embark on radical changes in one’s
social formation unless one is forced to it by demonstrable overwhelming necessity’.

126 Kant, ., ‘On the Common Saying: That may be correct in theory, but it is of no use in practice’ (above,
n. 6), 8: 308.

127 Kant, 1., Religion within the Boundaries of Mere Reason (above, n. 6), 6. 101.
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CHAPTER 3

THE LEGITIMACY OF
INTERNATIONAL LAW

ALLEN BUCHANAN?Y

I. THE CONCEPT OF LEGITIMACY AS APPLIED
TO INTERNATIONAL LAW AND INSTITUTIONS

1. The Primacy of Institutional Legitimacy

Although writers on international law and international relations frequently fail to
make the distinction, ‘legitimate’ has both a sociological and a normative meaning.!
An institution that attempts to rule (govern) is legitimate in the normative sense
if and only if it has the right to rule. Rival theories of legitimacy differ on what
the right to rule is and on what conditions must be satisfied for an institution to
have the right to rule. Calling an institution legitimate in the sociological sense is a
misleading way of saying that it is widely believed to have the right to rule. Here I will
focus on the normative sense of ‘legitimacy’.

Both laws and legal institutions are said to be legitimate or illegitimate, but
institutional legitimacy is primary in so far as the legitimacy of particular laws or of
a corpus of law depends on the legitimacy of the institutions that make, interpret, and

* T am grateful to Haim Ganz, Stephen Ratner, Lukas Meyer, Samantha Besson, and John Tasioulas for their
comments on earlier versions of this paper.

I Fernando Teson has focused squarely on the normative sense of legitimacy and is among the first (if not
the first) contemporary international legal scholars writing in English to advance the idea that the legitimacy of
states depends upon their satisfying at least minimal standards with respect to the protection of human rights.
Teson, F., Humanitarian Intervention, An Inquiry Into Law and Morality (3rd edn., New York: Transnational
Publishers, 2005) and A Philosophy of International Law (Boulder, Colo.: Westview Press, 1998).
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apply the laws (although legitimate institutions may sometimes produce illegitimate
laws). Accordingly, international laws are legitimate only if the institutions that
make them are legitimate. Let us call international law-making institutions (ILIs).
By an institution here is meant (roughly) a persisting pattern of organized, rule-
governed, coordinated behavior. Using this broad sense of ‘institution’, we can say
there are three types of ILIs: the institution of treaty-making, the institution of
customary international law, and global governance institutions, which includes
a diversity of entities such as the World Trade Organization (WTO), the United
Nations (UN) Security Council, environmental regimes such as that established
by the Kyoto Accords, and various judicial and regulatory ‘government networks’
composed of officials from several states. Global governance institutions, though
created and sustained through treaties made by states, are increasingly taking on
law-making functions.

At present, there is nothing approaching an adequate theory of legitimacy for
international law. Before much headway can be made on this task, several questions
must be answered. (1) What is the distinctive character and point of legitimacy
judgments and how do they differ from other evaluations of institutions? (2) What
concept or conceptions of legitimacy are relevant to international law and what
standards of legitimacy ought ILIs meet, assuming that a particular concept of
legitimacy is relevant? (Is there one concept of legitimacy and one set of standards
for legitimacy that applies to all ILIs?). (3) What are the chief challenges to the
legitimacy of international law? (What features of ILIs call their legitimacy into
question?). (4) What is at stake in assessments of the legitimacy of international
law—more specifically, why does the legitimacy of ILIs matter and to whom? (5)
What conditions should a theory of legitimacy for international law satisfy? (6)
What are the main rival approaches to theorizing the legitimacy of international law
and which seem most promising, given an account of the conditions such theories
should satisfy? The aim of this chapter is to answer these six questions.

2. The Nature of Legitimacy Assessments

Assertions about the legitimacy or illegitimacy of institutions (as opposed to reports
about people’s beliefs about their legitimacy) are moral evaluations, not statements
of legal fact. The issue is whether ILIs have the moral right to rule and what does
the right to rule entail.2

Just as legitimacy judgments cannot be reduced to statements of legal fact,
they are also not reducible to statements to the effect that non-compliance with
the institution’s rules will elicit coercion or that compliance with the rules is

2 The rest of this section draws on Buchanan, A. and Keohane, R. O., ‘The Legitimacy of Global Governance
Institutions’, Ethics & International Affairs, 20/4 (2006), 405.
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advantageous. An institution can be effective in coercively enforcing rules and yet
not be legitimate; indeed, in the case of the state it has been precisely its success in
coercing that has most urgently raised the question of its legitimacy. Similarly, an
institution might be advantageous—even advantageous to all whom it attempts to
govern—and yet it might still be illegitimate, for example, if it came about through
usurpation.

The moral evaluation that institutional legitimacy judgments express is also
different from that of justice. Although extreme and persisting injustices can render
an institution illegitimate, legitimacy is a less-demanding standard than justice in
the sense that an institution can be legitimate though not fully just.> Different
parties’ legitimacy assessments of a particular institution can agree, even if they have
serious disagreements about what justice requires. Thus, legitimacy judgments can
facilitate morally based coordinated support—or criticism—of institutions even
where consensus on justice is lacking. The current concern about the legitimacy
of international law may be due in part to the widespread belief that present
disagreements about justice—especially global distributive justice—are not likely
soon to be resolved.

Achieving morally based coordination can be of great practical importance when
two conditions are satisfied. The first, which I have already suggested, is that there
is serious disagreement about justice but considerable consensus that institutions
ought to satisfy some moral requirements—a widespread belief that merely being
able to enforce their rules and being advantageous relative to the non-institutional
alternative are not sufficient. The second is that the distinctive benefits that an
institution creates are most reliably secured if, in addition to the fear of coercion
and the expectation of advantage relative to the non-institutional alternative, there
are moral reasons to support the functioning of the institution. Moral reason-based
support can enable an institution to function successfully when there are lapses in
its ability to coerce and during periods when there is reason for some to doubt
that it is indeed advantageous for all relative to the non-institutional alternative.
Moral reason-based support can reduce the costs of achieving compliance, which
might be prohibitively high if the threat of coercion were the only reason for
compliance.

3. Stronger and Weaker Senses of ‘the Right to Rule’

There are stronger and weaker senses of ‘the right to rule’, although prominent
accounts of legitimacy often assume that only one of these senses is of central im-
portance for political philosophy. What might be called the dominant philosophical

3 However, an institution might be operating in a perfectly just way yet be illegitimate, if it came about
through serious injustice, for example, by usurping the functions of a pre-existing legitimate institution.
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view (DPV) of state legitimacy employs a very strong understanding of the right
to rule, as including six elements: (a) the institution’s agents are morally justified
in engaging in governance functions, including issuing rules and attaching costs
and benefits to various agents to facilitate compliance with them (the justified
governance condition); (b) the institution’s agents are morally justified in using
coercion to secure compliance with the institution’s rules (the justified coercion
condition); (c) only the institution’s agents are morally justified in engaging in gov-
ernance functions in the domain of action in question (the exclusive justification
condition); (d) the institution’s agents are morally justified in using coercion to
prevent others from attempting to engage in governance activities in its domain
(the coercive exclusion condition); and (e) those whom the institution attempts
to govern have a content-independent moral obligation to comply with (all) the
rules the institution imposes (the content-independent moral obligation condi-
tion).+ A content-independent obligation to comply with a rule is an obligation
that exists independently of any assessment of the rule itself. In all legal systems,
those to whom the rules are addressed typically have content-dependent moral
obligations to comply with some of the rules: for example, if the law prohibits
murder, one has a moral obligation to comply with this law because it is simply the
legal expression of a valid moral rule. Since (e) presumably implies (f), a similar
obligation not to interfere with the institution’s efforts to secure compliance with
its rules, there are in fact six elements of legitimacy on this account. Because the
DPV was developed with the case of the state in mind, it emphasizes the right to
coerce.

The DPV’s conception of the right to rule is extraordinarily strong, both with
regard to what counts as ruling (that is, governance) and with regard to what
counts as having a right to rule. It assumes that legitimacy not only involves justified
governance (ruling) of some sort (element (a)), but also justified coercive governance
(element (b)), and the exclusive right to use coercion to secure compliance with
rules (element (c)), and the right to use coercion to exclude others from engaging
in governance activities in its domain (element (d)). However, there is no reason to
assume that only institutions that govern (rule) in this very strong sense can be said
to be legitimate or illegitimate, that is, can have the right to rule or lack it. Indeed,
there are many institutions, including all existing international institutions, which
do not rule in this robust way and do not even claim to do so. It is more plausible

4 By the dominant philosophical view I mean that view of the legitimacy of the state that is generally assumed
in the extensive contemporary analytic philosophical literature on the question of whether there is ‘a duty to
obey the law’. For what may be the most developed and carefully reasoned contribution to this literature, see
Simmons, J. A., Justification and Legitimacy, Essays on Rights and Obligations (Cambridge: Cambridge University
Press, 2001). Item (d) above may not be explicit in Simmons’s own understanding of legitimacy, but it is
included in the Weberian conception of the state as an entity that claims a monopoly on the use of force within
a territory, and it seems clear that Simmons and others in the mainstream debate about the obligation to obey
the law assume the Weberian conception. However, nothing in my central argument in this paper depends on
the claim that the dominant philosophical view includes (d).
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to say that the very strong notion of governance encompassed by the dominant
philosophical conception of legitimacy is pertinent if we are focusing only on the
legitimacy of one peculiar kind of institution, namely, the state.s

A better way of understanding ‘being morally justified in governing’ element of
legitimacy is as follows: being morally justified in issuing rules and seeking to secure
compliance with them through attaching costs to non-compliance and/or benefits
to compliance. This characterization covers coercion but is not limited to it and
can therefore serve as an element in a concept of legitimacy that is applicable to
institutions that do not rule coercively, including most ILIs.

The DPV rightly emphasizes that legitimacy, as the term is often used, includes
more than being justified in governing if this means merely having the liberty-right
to govern.s A can have the liberty-right to do X and it can nonetheless be true
that no one has any duty or even any reason not to interfere with A doing X.
Merely being justified in governing in this sense is arguably insufficient for what
might be called the focal sense of ‘legitimacy’ because it fails to encompass the
distinctive relational aspect of legitimacy.” More specifically, the mere liberty-right
to govern omits the crucial idea that the rules of a legitimate institution have a
privileged status vis a vis our reasons for acting and that their having this privileged
status is not dependent on their content. At least in what might be called the focal
sense of the term, legitimacy involves not only the liberty-right to govern but also a
content-independent requirement of practical support for (or at least non-interference
with) the institution’s efforts to govern.s

5> It is not even clear, however, that the dominant philosophical conception of legitimacy applies to states as
they actually are at present, as opposed to how they have been conceived in recent analytic political philosophy.
The dominant philosophical conception appears to assume a unitary and unqualified sovereignty that no
longer exists, if it ever did. Sovereignty is now increasingly ‘unbundled’ and distributed, in two ways. First,
there is increasing political differentiation within states, with various forms of federalism (symmetrical and
asymmetrical) and other kinds of intrastate autonomy regimes, as well as a separation of powers at both the
state and Federal levels. Under these conditions of complex political differentiation, there may be no definitive
answer to the question ‘who has exclusive authority over domain D?—or at least no answer prior to the actual
resolution of some particular conflict over authority, which may or may not occur. Yet it still makes sense to
ask whether the state is legitimate. Second, there are substantial external limitations on sovereignty, including
the increasingly effective institutionalization of international criminal law and international (and, in the case
of the EU, regional) human rights law. These external limitations on sovereignty diminish the authority of the
state even within its own territory. Given the internal dispersal of sovereignty and the external limits on it, the
dominant philosophical conception of legitimacy appears to be too strong for application to the contemporary
state.

6 ‘Justified” in the phrase ‘being justified in governing’ is itself ambiguous between (a) having a liberty-right
to govern, that is, it being morally permissible to govern; and (b) there being good moral reasons in favour of
(the institution’s) governing. I will operate with the former, weaker notion, but nothing in my argument hinges
on this.

7 Simmons, J. A., Justification and Legitimacy (above, n. 4), 128.

8 There are different possible interpretations of the idea that these content-independent obligations are

‘weighty’. In particular, it could be argued that the right to rule implies not only that there are content-
independent reasons for compliance with the institution’s rules but also that these content-independent reasons
are peremptory in the sense that they rule out certain kinds of reasons for not complying ab initio, rather than



84 ALLEN BUCHANAN

The DPV’s very robust requirement of a content-independent moral obligation
to comply with rules is not needed to capture the idea of a requirement of content-
independent practical support and hence is not necessary for legitimacy in the
focal, relational sense. The weaker combination of a content-independent moral
obligation or substantial content-independent reason not to interfere, along with
substantial content-independent moral reasons to comply—where these reasons
may fall short of grounding an obligation—does the job. Therefore, it is not the
case that a proper recognition of the distinction between merely being justified in
governing and being legitimate requires anything as strong as the DPV’s conception
of legitimacy.® One can acknowledge that legitimacy as the right to rule involves
more than being justified in ruling without assuming that it entails something as
strong as a content-independent moral obligation to comply.

The DPV’s understanding of what counts as rule (that is, governance) is as
unduly strong as its understanding of the right to rule. Many international legal
institutions do not claim an exclusive right to rule, yet it makes perfectly good
sense to ask whether they are legitimate (in a relational sense). For example, the
World Trade Organization (WTO) does not claim that it alone is justified in
engaging in multilateral efforts to promote the liberalization of trade; it recognizes
the legitimacy of regional trade regimes that promote liberalization. Similarly, the
International Criminal Court (ICC) does not claim to be the only tribunal that may
justifiably prosecute the international crimes specified in its statute; it allows for
both prosecution of individuals by their own states and the exercise of ‘universal
jurisdiction’ by states over foreign individuals. Second, even when international
legal institutions claim the exclusive right to govern in a certain domain, they
do not always, or even typically, also claim the right to use coercion to exclude
others from attempting to engage in governance functions. Third, ‘rule’ in the
DPV’s understanding of the right to rule means governance in the peculiarly strong
sense in which states (sometimes) govern: seeking to ensure compliance with rules
through coercion, understood as a credible threat of the use of physical force against
non-compliers. Although most international legal institutions do not govern, or
attempt to govern, or even claim the right to govern, in this very strong sense, it
nevertheless makes sense to ask whether these institutions are legitimate, where
legitimacy is understood as relational, as implying more than being morally justified
in governing.

merely being weighty relative to them. On this view, if an institution that addresses a rule to one is legitimate,
then the mere fact that not complying with its rule would be to one’s advantage does not count as a reason that
could be weighed against one’s reason for compliance. The points I wish to make about the legitimacy of ILIs in
this paper do not depend upon resolving the issue of whether the content-independent reasons for compliance
are peremptory, but my assumption is that they are and this is one of the reasons for the qualifier ‘substantial’
in the phrase ‘substantial content-independent reasons’.

9 This is true even if ‘being justified’ is understood more robustly than ‘having a mere liberty-right’, for
example, if it is taken to signify that there are strong reasons in favour of having the institution in question (for
example, for prudential reasons).
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My proposal, then, is to proceed on the assumption that for ILIs, legitimacy as the
right to rule includes two main elements: (1) the institution must be morally justified
in attempting to govern (must have the moral liberty-right or permission to try to
govern) in the sense of issuing rules (that prescribe duties for various actors) and
attempting to secure compliance with them by imposing costs for non-compliance
and/or benefits for compliance and (2) those toward whom the rules are directed
(chiefly, though not exclusively states) have substantial, content-independent moral
reasons for compliance and others (including citizens of states) have substantial
content-independent moral reasons for supporting the institution’s efforts to secure
compliance with its directives or at least have substantial, content-independent
moral reasons not to interfere with those efforts.

This formulation has several advantages. First, it acknowledges the fact that most
ILIs, like international institutions generally, do not employ coercion to secure
compliance with their rules, and do not claim the right to do so. Thus it avoids
the error of simply applying to ILIs the very strong conception of legitimacy that
may be appropriate for the state. Second, it allows for the fact that there is variation
among ILIs as to whether they attempt to achieve or claim exclusive authority over
the domain in which they operate. Third, the second conjunct of (2), it recognizes
that the legitimacy of ILIs can reasonably be of concern to actors other than states,
some of whom may not be subjects of duties the institution attempts to impose.

This understanding of legitimacy seems superior to the Razian conception of
authority that John Tasioulas advances, according to which A has the right to rule
over B if and only if B’s complying with A’s rules enables B to do better than B
would do were she to act directly on reasons that independently apply to her. The
difficulty with the Razian notion is that the mere fact that others would do better
were they to obey one does not justify one’s attempting to rule over them. So an
entity could have authority in the Razian sense but not be justified in attempting
to secure compliance with the norms it promulgates. Yet, whatever else having the
right to rule entails, it surely includes being justified in attempting to rule.

4. The Chief Challenges to the Legitimacy of International
Law

Challenges fall mainly under the following five headings. First, there is a challenge
from the perspective of states: it is frequently said that particular ILIs, like the
UN Security Council or the WTO, or even the entire international legal order, are
unfairly controlled by a handful of powerful states, thereby unfairly disadvantaging
weaker ones. Whether it is supposed to be a claim about injustice or about legitimacy
is often unclear. It could be both, of course—the idea being that from the perspective
fairness to states, this or that ILI or the current international legal order as a whole, is
so unjust as to be illegitimate. Some who advance this charge assume that the remedy
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is state-majoritarian democracy: ILIs should operate according to procedures that
assure an equal voice for all states.

A second, quite different challenge to the legitimacy of ILIs is that they are unfair
to individuals and/or non-state groups, such as indigenous peoples or that they fail
to take the legitimate interests of non-state individuals or groups seriously enough
and often operate so as to threaten their welfare. On this view, the unfairness of
ILIs regarding states is of concern only so far as it results in unfairness to non-state
individuals or groups or threats to their welfare. Some versions of this challenge
assume that some kind of global democracy is required if ILIs are to be legitimate.!°

The third legitimacy-challenge focuses on whether ILIs credibly do the jobs they
are supposed to do or act in accordance with the goals and procedures to which they
publicly commit. For example, some have argued that the failure of the Security
Council to authorize armed intervention to stop genocides or other forms of mass
murder have been so egregious as to undermine the legitimacy of the Council.
An institution may also be deemed illegitimate if it is deeply and persistently
corrupt. Some have concluded that the massive corruption of the Iraq ‘Oil For
Food’ programme, when considered in the light of a long history of corruption or
at least poor management in many other cases, impugns the legitimacy of the UN
Secretariat, which was in charge of the programme.

The fourth challenge to the legitimacy of ILIs alleges that all or some of them
usurp the proper authority of states or, on one variant of the view, of democracies.
There are two different ways of understanding this challenge. On the first, less
radical variant, the charge is that as a matter of fact some ILIs have so seriously
encroached on the proper domain of authority of the state (or democratic states)
as to render themselves illegitimate, but there is no claim that international law
and sovereignty or the sovereignty of democracies are in principle incompatible. On
the second, more radical variant, the charge is that the supremacy of international
law is incompatible in principle with sovereignty or with democratic constitutional
sovereignty. According to the second interpretation, ILIs, so far as they claim
supremacy for their norms, are necessarily illegitimate, at least vis a vis constitutional
democracies, because by definition the supreme law in a constitutional democracy
is determined by its own constitution.

It appears, however, that there is no problem of incompatibility in principle. If
democracies can subject themselves to international laws by following processes

10" These first two challenges to the legitimacy of ILIs are all seriously incomplete. Each merely cites an
unfairness or injustice of ILIs, but then slides immediately to the conclusion that the institution is illegitimate.
Something more must be said, because, as I have already noted, injustice does not entail illegitimacy. The gap here
is symptomatic of a more general problem: the characteristics that appear to be relevant to legitimacy (fairness,
avoidance of discrepancies between institutional goals and actual behaviour, accountability, transparency, etc.)
are all scalar (they admit of degree), yet at least in some context, the legitimacy must be regarded as a threshold
concept (an institution either has it or doesn’t), if legitimacy assessments are to play their practical role of
distinguishing institutions that have the right to rule from those that don’t. Having the right to rule, on the face
of it, is not a matter of degree.
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that accord with their own constitutional principles, there is no bar to saying both
that they are bound by those laws and that the constitution is the supreme law of the
land. One way of accomplishing this is to create a new constitution or amend an
old one so that it recognizes the supremacy of international law, or of some types of
international law, such as human rights law. Moreover, if a democratic state ratifies
a treaty and incorporates the relevant laws into its domestic legal system through a
process that satisfies constitutional requirements, then presumably it will be true to
say that the state has a substantial content-independent moral reason to comply and
that the citizens of the democracy have a substantial content-independent reason to
support their state’s compliance—namely, because the law in question became the
law of the land through a constitutionally-sanctioned process. If the worry is only
that international law is being incorporated in ways that violate the democracy’s
constitution and proper constitutional processes for incorporation are available,
then the objection is not that constitutional democracy and the supremacy of
international law are in principle incompatible.

The fifth and final challenge to the legitimacy of international law is that ILIs
are not themselves democratic. If ‘democracy’” here means what it does in the case
of the state, namely, that those who make the law must be accountable, through
periodic electoral processes in which individuals have an equal vote, most theorists
agree that democracy (in this ‘individual-majoritarian’ sense) at the global level is
not presently feasible or likely to become so in the foreseeable future. Instead of
concluding from this that ILIs cannot be legitimate, some argue that they can be, so
long as they exemplify the same basic democratic values (or principles) that mandate
individual-majoritarian democracy in the case of the state. Whether the current
democracy deficit is sufficiently serious to deprive the existing international order
of legitimacy is a further question, and one which in my judgment has not been
adequately addressed.

5. Why and to Whom the Legitimacy of International
Law-making Institutions Matters

It is misleading to say that international law is created by states, through treaty
and custom, both because this formulation overlooks the growing contribution
of global governance institutions to international law-making and because various
non-state actors increasingly play a role in international law-making. The legitimacy
of international law is not just a concern of states, but also of non-state groups
and individual citizens, who sometimes may reasonably question the legitimacy
of international institutions even though they know that their own states have
consented to them. As I noted earlier, individuals and groups may still question the
legitimacy of ILIs even though their state has voluntarily consented to them, not
because they believe that these institutions treat weaker states unfairly, but rather
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because they believe that these institutions act unfairly toward them or threaten
their welfare. To a large extent, this concern on the part of citizens reflects the
growing penetration of international law into life within states. The further we
depart from the picture of international laws as being created solely by states and as
dealing solely with the relations of states to one another—and the more seriously
we take the idea that human beings, not states, are the ultimate objects of moral
concern—the clearer it becomes that a satisfactory account of the legitimacy of
international law must include more than an explanation of why states ought to
regard the international institutions through which law is made as having the
right to rule. More precisely, appreciating the new face of international law shows
just how inadequate the traditional framing of the question of the legitimacy of
international law is. The question is much broader than ‘why should states consider
international law binding?’

6. A Deeper Sense of the Question ‘Is International Law
Legitimate?’

There is a still more basic issue about the legitimacy of international law. This is
the question of whether or to what extent democratic state leaders and the citizens
of democratic states ought to be morally committed to the project of international
law—to the endeavour to build and sustain an international legal order. The query
here is not whether this or that international law or this or that type of ILI (for
example, treaty-law or customary law) is legitimate; rather, it concerns the moral
status of the goal of developing the rule of law at the global level. This is an
important question, even if one concludes that international law as it now exists
has a serious legitimacy deficit. Even if no existing international institutions were
legitimate, we could still sensibly ask whether the project of international law makes
moral sense.

Recently some American legal theorists, like some American political leaders,
have answered this question in the negative, advocating what I have elsewhere called
a purely instrumental stance toward international law.!! On this view, the citizens
of democratic states should direct their state leaders to support international legal
institutions only when it is in the national interest to do so or when those citizens
happen to have moral ‘preferences’ (such as the ‘preference’ that human rights
not be violated) that are best promoted by doing so. There is no non-instrumental
reason for entering into any particular international agreement or for keeping
agreements already entered into, nor for contributing to the work of building and
improving the international legal order.

11 See e.g. Goldsmith, J., and Posner, E. The Limits of International Law (Oxford: Oxford University Press,
2005).
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7. The Ideal of the Rule of Law

The most obvious reply to the purely instrumentalist view is that there are substantial
moral reasons to promote the rule of law at the international level. Although there
is much controversy as to just what the ideal of the rule of law consists of, there is
considerable consensus that the principles that constitute it include the following:
the law should be general (and when there are departures from generality they
should be controlled by processes that are informed by general principles); the law
should be understandable and publicly proclaimed; there is a presumption against
retroactive law, especially retroactive criminal law; and the administration of the
law should be impartial. In a wider sense, the commitment to the rule of law is
the commitment to resolving or managing conflicts by effectively institutionalizing
the impartial application of publicly known general rules that are based on the
assumption that there is to be an accommodation of interests. The commitment
to the rule of law in this wider sense goes beyond the assertion that if there is to
be international law it should conform to the principles that constitute the ideal of
the rule of law; it is the commitment to subjecting international relations to law, in
conformity to this ideal.

The traditional answer to the question ‘why should we try to subject international
relations to the rule of law?” was that doing so is necessary to achieve peace among
states. This answer is compatible with the purely instrumental view, but it is also
compatible with its rejection, if the commitment to peace is understood to be a moral
duty, not merely a matter of rational prudence. Increasingly, the contemporary
answer to the question is that subjecting international relations to the rule of law
is necessary not only for the sake of peace among states but also for justice, where
justice is understood, first and foremost, though not exclusively, as the realization
of human rights.

Those who hold the purely instrumental view of international law may do so
because they subscribe to a Realist theory of international relations: Realists deny that
there is a non-instrumental moral obligation to promote the rule of international
law because they believe that, given the nature of international relations as they
understand it, international law will never be capable of making a significant
contribution to justice. (In addition, they may in fact hold that the concept of justice
has no application to international affairs.) Given the weaknesses of Realism, which
have been increasingly exposed in recent years, this reason for denying that there is
a non-instrumental moral obligation to support the project of international law is
hardly conclusive.

Resolving the dispute between the purely instrumentalist view and the view that
there is a moral obligation to promote the rule of international law is clearly beyond
the scope of the present investigation. My purpose is only to distinguish different
senses of the question ‘is international law legitimate?” and to indicate that the
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deepest of these goes to the heart of our understanding of the relationship between
law and justice and our predictions about the human capacity for creating lawful
relationships among different societies.

8. Conditions an Adequate Theory of the Legitimacy
of International Law Should Satisfy

The preceding analysis yields criteria of adequacy for a theory of the legitimacy of
international law. Such a theory must encompass all three types of ILIs—it must
provide an account of the legitimacy (or otherwise) of customary law, treaty law,
and law produced by global governance institutions. It must also acknowledge that
it is no longer true that states alone make international law, accommodating the
fact that global governance institutions engage in rule-making that is not accurately
described as the creation of law through state consent and that non-state actors,
including agents of transnational, non-governmental organizations, now sometimes
contribute to the making of international law.

II. STANDARDS FOR THE LEGITIMACY
OF INTERNATIONAL LAw

1. The Simple state Consent View

Proceeding on the assumption that institutions are the primary subject of legitimacy
assessments and that the legitimacy of laws depends on the legitimacy of institutions
that make them, it may be initially tempting to say that the question of the legitimacy
of international law can be answered in a rather simple and straightforward way:
rules are legitimate international laws if and only if they are produced through
the institution of state consent, that is, if they are created in accordance with the
procedures that states have consented to for the making of international laws, which
include the requirement that states must consent to laws. The state consent view of
legitimacy has been by far the dominant view among international legal theorists.
Let us consider the first half of the biconditional: is state consent sufficient for
legitimacy?

On the simplest interpretation of the view that state consent is sufficient, the
legitimacy of treaty law is assured by the explicit consent of states, the legitimacy of
customary international law is assured by a kind of implicit consent inferred from
the behaviour of states, and the legitimacy of law generated by global governance
institutions is assured by their being created and sustained by state consent. The
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attraction of this view lies in an analogy with individual consent: if you and I
consent to a certain arrangement as to how we shall treat each other, then surely
that arrangement is legitimate. Similarly, it is said, if States consent to a certain
arrangement for how their interactions are to be regulated, then it is legitimate.

The analysis of Section I indicates that there are several reasons for rejecting the
view that under current and foreseeable conditions state consent is sufficient for the
legitimacy of international laws. The consent of weaker states may be less than
substantially voluntary, because stronger states can make the costs of their not
consenting prohibitive. Further, in many cases, states do not represent all of or even
most of their people; they are not sufficiently democratic to make it reasonable to
say that state consent by itself legitimizes what states consent to.

In addition, even if we focused only on treaty law—setting aside the dubious
assumption that customary law can reasonably be understood as enjoying state
consent—and even if all states represented all their people, it would still not follow
that state consent suffices for legitimacy, for two distinct reasons. First, the problem
of questionable voluntariness would still remain: the fact that a weak state is
democratic does not change the fact that it is weak and therefore may face pressures
that undermine the voluntariness of its consent. Second, as I have already noted,
international law increasingly is not limited to rules to which States can be said to
consent in a normatively substantial sense; instead, some important international
law is created by global governance institutions of various sorts. Even though these
institutions are created by state consent and cannot function without state support,
they engage in ongoing governance activities, including the generation of laws and/or
law-like rules, that are not controlled by the ‘specific consent’ of states. Hence, the
problem of ‘bureaucratic distance’ looms large, even if the states that create these
institutions are democratic; the links between the popular will in democratic states
that consent to the creation of global governance institutions and the governing
functions these institutions perform seem too anaemic to confer legitimacy. Given
the reality of bureaucratic distance, the mere fact that democratic states consented
to the creation of a global governance institutions and have not withdrawn their
consent does not seem sufficient to make such institutions legitimate. Finally, to
the extent that non-state actors play a role in the creation of international law, state
consent seems insufficient for legitimacy, unless it can be shown that the legitimacy
of the contribution these non-state actors make to the creation of international law
is somehow assured by state consent.

So far I have argued that, under current conditions in which (1) there is great
disparity of power among states, in which (2) many states do not represent all of
their people, and in which (3) there is a serious problem of ‘bureaucratic distance’,
state consent is not sufficient for the legitimacy of international institutions nor,
therefore, for the legitimacy of the laws they make (given that the legitimacy of the
latter derives from the legitimacy of the former). At this point one might argue that
in different circumstances—where conditions (1), (2), and (3) do not obtain—state
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consent would be sufficient for legitimacy. In other words, we might view the
claim that state consent is sufficient for legitimacy as a claim in the ideal theory of
international legal order, not as a claim about what suffices for the legitimacy of
international law as it is or is likely to be in the foreseeable future. Whether state
consent would be a sufficient condition for legitimacy in ideal theory cannot be
determined, however, until the ideal theory is laid out.

More troubling still, we cannot begin to evaluate claims about ideal theory until
we specify just what an ideal theory is a theory of. The answer to the question
‘would state consent be sufficient for the legitimacy of international law-making
institutions in ideal theory?” may differ depending upon whether or not we assume
that ideal theory is a theory for a world in which only states (as opposed to other
political entities, regional or sub-state) are the primary agents for the establishment
of justice.

2. Is State Consent Necessary for Legitimacy?

So far I have argued that, under current conditions, state consent is not sufficient
for legitimacy. This leaves open the question of whether it is necessary. If we assume
that state consent is a necessary condition for legitimacy under current conditions,
then it appears that we must conclude that much of existing international law,
perhaps especially customary international law (CIL), is illegitimate. The view that
states tacitly or implicitly consent to CIL does not stand up to scrutiny. CIL norms
apply to states that did not exist at the time of their emergence, even if they object
to them, yet surely their objecting to them is pretty good evidence that they are
not now consenting to them. To say that such states have consented to the process
by which CIL norms emerge is equally unconvincing, given the inability of weaker
states to opt out of the process or to do so without excessive costs. To summarize: if
state consent is a necessary condition for legitimacy under current conditions, then
a substantial portion of existing international law appears to be illegitimate.
Whether state consent is a plausible necessary condition for the legitimacy of
international law in ideal theory cannot be determined unless we first have a
specification of the background conditions for ideal theory, including the role
of states in the overall system the ideal theory prescribes. In contrast, there is a
straightforward non-ideal theory argument for a norm according to which state
consent is a necessary condition for the legitimacy of international law under current
conditions: adherence to this norm would reduce the ability of strong states to hijack
the project of international law. In other words, the best reason for saying that
state consent is a necessary condition for the legitimacy of international law may be
that, under current and foreseeable conditions, it provides an important safeguard
against the rule of the strong. Whether strict adherence to the requirement of state
consent is the only feasible and adequately effective safeguard is a complex issue that
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cannot be pursued here. It is worth pointing out, however, that strict adherence to
the requirement of state consent is a costly way of protecting against predation: it
gives every state, including the most oppressive ones, a veto over any progressive
change in international law.

3. The Demand for Democratic Legitimacy

A growing awareness of the insufficiency of state consent for legitimacy under current
and foreseeable conditions, along with the widespread belief that democracy is a
necessary condition for the legitimacy of the state, may explain why the debate about
the legitimacy of the international legal order has shifted from a preoccupation
with state consent to a debate about the possibilities of ‘global democracy’. A
major focus of this discussion has been global governance institutions, in large part
because they appear to be inadequately controlled by state consent or at least by
the will of democratic publics and yet seem to be growing more consequential,
not just for state sovereignty, but also for the well-being of individuals. Let us
call the Global Democracy View the claim that at least one important type of ILI,
global governance institutions, cannot be legitimate unless they are democratic in
the individual-majoritarian sense. The Global Democracy View is often criticized
for being utopian. The idea is that the conditions for global democracy (in the
individual-majoritarian sense)—do not exist and are not likely to exist in the
foreseeable future. This seems to me to be right, if, as the Global Democracy View
holds, the requirement for legitimacy is that ILIs must be democratic in what I
referred to earlier as the individual-electoral sense. Here one might either conclude
that the standard of democracy now increasingly applied to states is too demanding
to be applied to ILIs or one might conclude that no ILIs are legitimate, because they
fail to satisfy that standard. Robert O. Keohane and I opt for the former conclusion.
We argue that once the distinctive practical function of legitimacy assessments
in achieving moral reason-based coordination is understood, it becomes clear
that a requirement of global democracy in the individual-majoritarian sense is
an unreasonably strong necessary condition in the case of global governance
institutions for the foreseeable future.2 In a nutshell, we argue that the demand
for global democracy in this sense is unreasonably strong given two conditions:
first, the benefits that global governance institutions provide are quite valuable
and not likely to be reliably provided without them; second, the key values that
underlie the demand for global democracy can be reasonably approximated if
these institutions satisfy other more feasible conditions, including what we call
Broad Accountability. By the latter we mean that these institutions must cooperate
with external epistemic actors—individuals and groups outside the institution,

12 Buchanan, A. and Keohane, R. O., ‘The Legitimacy of Global Governance Institutions’ (above, n. 2).
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in particular transnational civil society organizations—to create conditions under
which the goals and processes of the institution as well as the current terms
of institutional accountability, can be contested and critically revised over time,
and in a manner that helps to ensure an increasingly inclusive consideration
of legitimate interests, through largely transparent deliberative processes. Broad
Accountability, we argue, would provide a reasonable second-best for global
democracy in the individual-majoritarian sense, under current, highly non-ideal
conditions. Although Broad Accountability may not qualify as democracy on some
accounts, it does realize some important democratic values.

Rather than recapitulate that argument in detail here, I simply want to note
that even if one could argue, contrary to what Keohane and I contend, that
global democracy in the individual-electoral sense is a necessary condition for the
legitimacy of ILIs, it would not be sufficient. Even the most enthusiastic advocates
of democracy at the domestic level ought to admit that the legitimacy of any
majoritarian electoral process can be undercut if it results in serious and persistent
violations of basic human rights, for example, the rights of a minority ethnic
or national group. The same would be true at the global level. So, whether or
not democracy (in the individual-electoral sense) is a necessary condition for the
legitimacy of global governance institutions, it is not sufficient. Nor would global
democracy understood as an arrangement that achieves equal political power for
all states (rather than all individuals) —what I referred to in section I as the state-
majoritarian view—be sufficient for legitimacy, because that too is compatible
with serious violations of human rights. In sum, it is difficult to imagine that any
institution of governance, democratic or otherwise, at the global or the domestic
level, could be legitimate if it persistently engaged in serious violations of basic
human rights norms. Of course, on some understandings of democracy (whether
global or domestic) respect for basic human rights is already included, but this
conflation is unhelpful. A political order could be democratic, even in the very strong
sense that each individual has an ‘equal say’ in law-making, and yet the laws could
provide insufficient protection for human rights or even violate them. So, assuming
that the protection of human rights is generally a necessary condition for the
legitimacy of a political order, it appears that state consent, even under much more
ideal conditions than those in which it now operates, is not sufficient for legitimacy.

III. HuMAN RIGHTS AND INTERNATIONAL
LEGITIMACY

It is something of a commonplace that the international legal order is becoming
less exclusively state-centered and more concerned with human rights. The Security
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Council has authorized military interventions to stop large-scale human rights
violations in Bosnia and Somalia. Ad hoc tribunals and a permanent international
criminal court have been created to prosecute war crimes, genocide, and crimes
against humanity. The idea that state sovereignty itself is conditional on the
protection of human rights seems to be taking hold.

These changes are rightly viewed as moral progress; yet they raise a fundamental
issue of legitimacy that those who greet them with enthusiasm have not squarely
faced. In order to be legitimate, an international legal order that takes the protection
of human rights to be a fundamental goal must address a familiar challenge to the
very idea of human rights: what I have elsewhere labeled the parochialism objection,
according to which what are called human rights are not really universal but instead
are simply reflections of one particular cultural point of view (variously said to be
‘Western’ or ‘liberal’ or ‘liberal individualist’).

To meet this objection, it is not enough to point out that most states have ratified
the major human rights conventions. The question is not whether states have agreed
to treat human rights norms as if they were universally valid but rather whether they
are universally valid. To elide the latter distinction is to assume that state consent,
under current conditions, is sufficient for legitimacy. But that claim, I have argued,
is indefensible. Nor will it do to say that the international legal system includes
institutions that articulate legal international human rights norms (call them IHRIs)
and ensure that these norms conform to the criteria for legality in the international
legal system. By itself, the legality of a putative human rights norm does nothing to
establish that a human right exists. Further, nothing in the texts of human rights
conventions seems to provide an adequate response to the fundamental issue of
justification that the parochialism objection raises. Indeed, aside from some vague
gestures toward human dignity in the Preambles, the texts scrupulously avoid the
task of justification.

One might argue that the parochialism objection is hardly credible when applied
to basic human rights norms such as the rights against enslavement, the right to
physical security, the right against religious persecution, and the right to subsistence.
And, indeed, it does seem implausible to say that these rights are of value only
to ‘Westerners’ or ‘liberal individualists’. The parochialism objection arises anew,
however, once we realize that there can be serious disagreements, in some cases
apparently rooted in different cultural, religious, or philosophical views, about
the specific content of these rights and about how they ought to be balanced
against one another in cases of conflict. For example, there may be near universal
agreement that there is a human right not to be subjected to torture or to cruel and
inhumane punishment, but cultural variation as to what counts as torture or cruel
and inhumane punishment. In brief, even the most basic human rights norms are
not self-specifying and specifications may be reasonably questioned as to whether
they are parochial or not. The more fully an intuitively plausible, highly abstract
human rights norm becomes legalized—that is, expressed as an international legal
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human right—the more vulnerable it can become to the charge of parochialism,
because legalization involves, inter alia, greater specificity.

It is often said that the Universal Declaration of Human Rights and the various
human rights treaties that followed it wisely avoided attempting a justification for
the norms they asserted. To paraphrase the philosopher Jacques Maritain, it was
possible to agree on a list of human rights only on the condition that almost nothing
was said about how they are grounded. As an explanation of the absence of a public
moral grounding for international human rights law, Maritain’s remark is cogent. It
does nothing to rebut the parochialism objection, however. Therefore, it also does
nothing to allay the worry that an international legal order that increasingly relies
on the idea of human rights in its conception of its own legitimacy, in the legitimacy
assessments it makes, and in its efforts to enforce the conditions of legitimacy on
other institutions, is of questionable legitimacy if it persists in doing so without
being able to provide a credible public justification for the claim that it has properly
identified and specified a set of genuinely universal rights.

In the end, whether such a justification becomes available will depend not
only upon the further development of the moral foundations of the idea of
human rights—a task which until recently most contemporary moral and political
philosophers, like most international legal theorists, have avoided—but also upon
improvements in the global public deliberative processes that occur within the
complex array of institutions within which human rights norms are articulated,
contested, and revised over time.!> What I am suggesting is that grappling with this
fundamental legitimacy problem requires an investigation of the moral-epistemic
functions of these institutions. This means viewing them, not merely as venues in
which antecedently justified moral norms are given legal form, but as institutions
for global public deliberation that can contribute to the moral justification of
human rights norms and thereby to their own legitimacy and to the legitimacy of
the international legal order as a whole, so far as that order takes human rights
seriously.

13 T develop this idea of a complementary relationship between philosophical argumentation about the
justification of human rights and global public deliberative processes occurring through international legal
institutions in ‘Human Rights and the Legitimacy of the International Legal Order’ Legal Theory, 14 (2008),
39-70.



CHAPTER 4

THE LEGITIMACY OF
INTERNATIONAL LAW

JOHN TASIOULASY®

I. LEGITIMACY AS ‘THE RiGHT TO RULE’

For many years the pitifully meagre interest shown by philosophers in public
international law (PIL) centred on the ‘ontological’ question whether it really is
law, the discouraging implication being that there are respectable grounds for
a negative verdict. Its lack of various supposed hallmarks of legality—reliable
enforceability, an unfettered and habitually obeyed sovereign, a rule of recognition,
and so on—seemed to render PIL either not genuinely law or at best a borderline
instance. But this sceptical threat has now receded markedly, partly because the
theories of law on which it drew have come to seem less compelling. Hence the
timeliness of Thomas Franck’s call for a ‘post-ontological’ phase in the theory of
PIL that addresses the normative question: given that PIL is law, which standards
should guide its evaluation and development?!

Alongside peace, justice, prosperity, and the preservation of nature, legitimacy
figures prominently among these standards. If PIL is law, then it necessarily claims
legitimate authority over its subjects.2 Legitimate authority—in the normative,
rather than sociological, sense—is the ‘right to rule’, the exercise of which ‘binds’

* My thanks are owed to Allen Buchanan, Thomas Franck, Samantha Besson, Tim Sellers, Jean Porter, Robert
McCorquodale, and William Twining for helpful written comments on a draft of this paper.

I Pranck, T. M., Fairness in International Law and Institutions (Oxford: Oxford University Press, 1995), 6.

2 See Raz, J., ‘Authority, Law and Morality’, in Ethics in the Public Domain (Oxford: Oxford University Press,
1994).
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its subjects by imposing duties of obedience.? The fact that PIL inherently lays claim
to legitimacy does not entail that it actually has it; that it has it to the full extent of its
claim; or that it is capable of possessing it under realistically attainable conditions.
Nor, conversely, would its lack of legitimacy necessarily deprive it of its status as
law. Instead, whether PIL is, or can be, legitimate depends on (a) what the ‘right to
rule’ amounts to, (b) the standard that must be met for that right to obtain, and
(c) the extent to which PIL, as it is or might be, satisfies that standard. Call these,
respectively, the conceptual, justificatory, and verdictive questions.

A familiar answer to the conceptual question is this: A has legitimate authority
over B when A’s directives are content-independent and exclusionary reasons for
action for B. In other words, the directives are reasons in virtue of the fact that A
issued them and not because of the content of any particular directive, and these
reasons are not simply to be weighed along with other reasons that apply to B
but, instead, have the normative effect of excluding at least some countervailing
reasons. Against this monistic account, on which ‘legitimacy’ bears a unitary
meaning, Buchanan’s contribution to this volume might be taken to suggest a dualist
view.> According to dualism, the meaning of legitimacy as claimed by sovereign
states is given by the DPV (the dominant philosophical view), a compound of six
elements: justified governance, justified coercion, exclusive justified governance,
coercive exclusion, content-independent moral obligation, and obligation of non-
interference.c However, in relation to PIL, a weaker, double-barrelled conception
of legitimacy operates (WCL): (1) a moral justification for governing, and (2)
content-independent moral reasons for compliance and for non-interference with
efforts to secure compliance.”

But given that there is a plausible univocal account of the focal meaning of
legitimacy, an especially persuasive case must be made for rejecting it in favour of
dualism. This is all the more so given the threat dualism poses to PIL’s status as
fully-fledged law. If it belongs to the essence of law to claim authority, and if the
authority claimed by PIL is a diluted version of that claimed by domestic law, PIL’s
status as the poor relation of domestic law is confirmed.

Rather than embrace dualism, we should distinguish the variable content of laws
from the invariant normative status which laws assert in virtue of their inherent
claim to legitimacy. The content of laws includes such matters as whether they assert
exclusive jurisdiction or an entitlement to use coercion, while the normative status
they necessarily claim is that of content-independent and exclusionary reasons. In

3 In Chapter 3 this volume, 84, Allen Buchanan suggests that legitimacy may also be interpreted in terms of
reasons to obey, or even reasons not to interfere with the attempt to govern. Even so, the claim to impose duties
belongs to the core or focal sense of legitimacy; indeed, so much is implied by speaking of a ‘right’ to rule, since
rights ground duties.

4 See Raz, J., The Morality of Freedom (Oxford: Oxford University Press, 1986), ch. 2 and Raz, J., “The
Problem of Authority: Revisiting the Service Conception’, Minnesota Law Review, 90 (2006), 1003.

5 Contrary to his own intentions, it turns out (personal communication).

6 Buchanan, A., this volume, 82. 7 Ibid. 84.
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this way, we can allow that the content of PIL typically differs in the ways noted by
Buchanan from that of domestic law, while preserving both a univocal concept of
legitimacy and, to that extent, the fully legal character of PIL. This distinction also
accommodates another phenomenon stressed by Buchanan, viz., that domestic law
itself now often falls short of asserting the DPV due to the internal dispersal of,
and external limitations on, the authority of the state (as illustrated, respectively,
by federalist states, such as the US, and schemes of ‘pooled sovereignty’, such as the
EU). Moreover, PIL increasingly includes elements, such as exclusive jurisdiction
and coercive measures that go beyond the WCL; for example, the UN Charter
confers exclusive jurisdiction on the Security Council to respond to threats to
international security by coercive measures. A dualist, by contrast, must somewhat
artificially interpret these developments as involving a switch from one sense of
legitimacy to another.

This leaves us with the choice between the concept of authority I have described
and the WCL. Arguably, the latter only differs from the former in adding the
apparently superfluous requirement of a moral justification for governing, since it
is not obvious what justified governing could be other than the issuing of directives
that are genuinely content-independent reasons for action. Buchanan’s response is
that ‘being justified in governing’ imports a liberty-right to govern and, contrary
to the Razian view of authority I have endorsed, ‘the mere fact that others would
do better were they to obey one does not justify one’s attempt to rule over them’.s
Now, Buchanan offers no argument for this assertion, which in any case seems
misdirected, being addressed to the standard, and not the concept, of legitimate
authority (see section II, below). But this reply is not entirely satisfactory, since there
is pressure to make reference to the standard of legitimate authority in the analysis
of its concept.® Another reply is that Buchanan’s objection trades on a misreading
of the Razian standard, one according to which a putative subject’s ‘do[ing] better’
is not determined by reference to all the reasons that apply to that subject, but
only a sub-set of them. For Buchanan’s objection to be decisive, he must show
that there is a systematic discrepancy between our considered judgments about
legitimate authority and the Razian standard properly interpreted. This he does not
attempt to do.

Does it matter whether PIL is legitimate? After all, legitimacy is only one
standard of assessment among others, and PIL could possess considerable value
even if it lacked legitimacy. PIL norms may be instrumentally valuable despite not
binding those they purport to bind, for example, by attaching reputational and
other costs to undesirable behaviour. Alternatively, PIL might acquire value by
giving forceful expression to correct ethical standards irrespective of its instrumental

8 TIbid. 85.
9 In order, for example, to distinguish content-independent and exclusionary reasons that have their source
in, e.g. promises, from those that have their source in legitimate authority.
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efficacy in securing compliance with them. Still, the existence of a valuable but
non-legitimate legal order is not an ideal scenario, because a claim to authority
is integral to PIL’s identity as a legal order: the law’s distinctive contribution to a
community’s realization of valuable goals consists precisely in successfully laying
down authoritative standards of conduct.

II. THE STANDARD OF LEGITIMACY

What standard must be satisfied for the claim to legitimate authority to be justified?
Buchanan does not venture a complete answer to this justificatory question, arguing
only that both consent and global democracy are insufficient, and compliance with
human rights is necessary, for the legitimacy of international legal institutions.
I believe a bolder approach is warranted. Just as PIL does not need a bespoke
concept of legitimacy nor, I shall assume, does it need a bespoke standard of
legitimacy. Following Joseph Raz, the leading contemporary exponent of a classical
tradition of thought about authority, the Normal Justification Condition (NJC)
is typically a sufficient condition for legitimate authority both domestically and
internationally:

NJC: A has legitimate authority over B if the latter would better conform with reasons that
apply to him if he intends to be guided by A’s directives than if he does not.10

So, an authority is legitimate when its putative subjects would likely better
conform with the reasons that apply to them by treating the putative authority’s
directives as content-independent and exclusionary reasons for action than if they
adopted some other guide. This is aptly dubbed a ‘service conception’ of legitimate
authority, but the adjective should not mislead us into supposing that what confers
legitimacy on an authority is its role in enabling its subjects to fulfil their subjectively
given preferences or goals. Instead, the reasons in question are ultimately objective:
they concern what the subjects’ goals should in fact be, not what they are (see
section IV). Moreover, they are highly diverse, embracing not only reasons of self-
interest but crucially also moral reasons. The latter include the human rights-based
reasons stressed by Buchanan, but also go beyond them to include sources of moral
reasons that do not belong to the province of justice, such as the humanitarian
concern to alleviate suffering, as well as those not exclusively centred on human
interests, for example the preservation of nature.

On this view, neither the consent of the governed nor democratic rule are
fundamental criteria of legitimacy; instead, they can only have a derivative bearing

10" Raz, J., “The Problem of Authority’ (above, n. 4), 1014. See also Raz, J., The Morality of Freedom (above,
n. 4), pp- 53—69 and ch. 4.
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on legitimacy, by affecting (whether instrumentally or constitutively) the fulfiment
of the NJC. What significance they have, if any, is to be determined case-by-case.
So far as the NJC is concerned, it is possible for A to have legitimate authority
over B even if A’s rule is neither consented to nor democratic; conversely, it is
possible for B to consent A’s rule, or for A to rule democratically over B, without
A’s rule being legitimate. This is welcome news for PIL’s prospects for legitimacy,
since PIL does not now enjoy, and is unlikely to achieve in the foreseeable future,
a significant grounding either in the consent of its subjects or in democratic
law-making processes.!!

Capitalizing on this promising start, a defender of PIL’s legitimacy may go on
to enumerate some of the ways it might plausibly be taken to fulfil the NJC.»
First, PIL and its institutions might enjoy cognitive advantages over their subjects in
determining what the latter have reason to do. It is a familiar claim, for example, that
customary international law is a distillation of the time-tested collective wisdom
of states, fruitfully drawing on their divergent cultural perspectives and historical
experience in the resolution of common problems, thereby making it a more
reliable guide to right reason than any other alternative. Similar claims are made for
multilateral treaty regimes, for example, that the inclusive process of negotiation
through which they emerge helps ensure that they are not skewed in favour of
sectional interests.

Second, PIL’s legitimacy might stem from curing volitional defects. Even when
states are able in principle to discern reason’s demands, they may be deflected
from acting accordingly by cultural prejudices, economic and political self-interest,
external or internal pressure, etc. Subjection to PIL may act as a bulwark against
these influences. Consider, for example, the claims of genocide in Kosovo and
weapons of mass destruction in Iraq, made by the British and US governments
when justifying military interventions in violation of the UN Charter, claims which
were subsequently revealed to be false or grossly exaggerated. These errors might be
partly explicable in terms of purely cognitive deficiencies, but arguably volitional
defects also played a significant role in shaping British and US policy. In such cases,
the reasons all states have to foster peace and promote human rights would be
better served by taking the UN Charter regime for threats to international security
as authoritative.

11 For more on consent and democracy under the service conception, see Raz, J., The Morality of Freedom
(above, n. 4), 80—-94 and Raz, J., ‘The Problem of Authority’ (above, n. 4), 1031 n. 20 and 1037-40. For
compelling arguments to the effect that consent is neither a necessary nor a sufficient general condition for the
legitimacy of international law, see Buchanan, A., Justice, Legitimacy and Self-Determination (Oxford: Oxford
University Press, 2004) and this volume, 90—4.

12 For a general discussion see Raz, J., The Morality of Freedom (above, n. 4), 75. States, of course, are not the
only subjects of PIL, but they are for good reasons its primary subjects, and at the risk of some distortion, in this
chapter I focus on states rather than those other subjects, e.g. international organizations, peoples, multinational
corporations, NGOs, individuals, etc.
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Third, PIL can enjoy legitimacy by virtue of the decision-procedural benefits it
confers on its subjects. Sometimes a state’s attempt to identify and act on the balance
of reasons can be self-defeating. For example, all states have reasons to promote
peace, but efforts to do so directly, for example, by a super-power that pursues a
policy of coercive pro-democratic regime change, risk being counter-productive,
creating a backlash among ‘rogue states’, with a consequent escalation in nuclear
proliferation and the threat of war. Instead, reason may be best served if even the
super-power follows an indirect strategy in its pursuit of peace, one that subjects
it to a PIL regime which prohibits unilateral military action aimed at countering
threats to international security.

Fourth, the fulfilment of the NJC may arise from PIL’s executive advantages, that
is, its power to effect certain outcomes. Classically, a powerful agent can resolve
problems of co-operation and co-ordination by laying down standards that its
putative subjects have reason to comply with because, inter alia, it is likely to
be generally obeyed. All states face problems—epidemics, economic instability,
environmental degradation, the proliferation of weapons of mass destruction,
refugee movements, etc.—that cannot be adequately addressed by individual states
acting alone but only through a framework for co-operation and co-ordination.
PIL can provide such a framework, largely in virtue of the propensity of states to
obey it. In order to maintain this source of legitimacy, of course, PIL must not stray
too far from implementing values that resonate widely with its would-be subjects.
Of course, PIL conspicuously lacks generally effective enforcement mechanisms in
dealing with recalcitrant states. Although formal mechanisms exist—ranging from
military enforcement measures under chapter VII of the UN Charter to the power
of the UN High Commissioner for Human Rights to criticize states for serious
human rights violations—they often lie dormant due to lack of political will, or
else are deployed ineffectively or selectively. But what matters for legitimacy is
enhanced conformity with reason than would otherwise be the case, not perfect
conformity. Moreover, the pressure to conform need not be channelled exclusively
through formal sanctions, as is shown by the way respected NGOs such as Amnesty
International invoke PIL to influence state behaviour, often by shaping public
opinion.

Of course, sceptics about the legitimacy of PIL will dispute many of the preceding
claims. Arguably, however, the question of real interest is not whether PIL possesses
any authority, even in such workaday domains as international telecommunications
or postal services, but the extent of its authority. On the service conception, the
scope of legitimacy is prone to ‘domain fragmentation’, so that a legal system’s
claims of legitimacy are justified in some domains but not in others. This permits
us to judge that some PIL regimes, such as the UN Charter and corresponding
customary norms governing the use of force, are legitimate even if other branches
of PIL, such as the doctrines and institutions animated by a Procrustean free
market ideology or by hopelessly vague and endlessly proliferating claims about
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‘human rights’, are not.!> Making such judgments is no easy task, with the result
that we may often be uncertain whether a given segment of PIL satisfies the NJC;
by contrast, consent-based or democratic standards of legitimacy seem to promise
greater certainty. Rather than take this as an objection to the service conception,
however, one might regard it as faithfully reflecting our complicated epistemic
situation.

III. EXCEPTIONALISM

But now the prospect of another kind of fragmentation looms. Certain PIL norms
might enjoy legitimacy with respect to some, but by no means all, of its putative
subjects. The service conception admits this possibility, since whether the NJC
is fulfilled is a relational matter that can vary from one subject to another.'+ In
allowing this possibility, it diverges from theories of legitimate authority according
to which the very existence of a legal order (or of a legal order minimally compliant
with the rule of law) ipso facto imposes a general obligation of obedience on its
putative subjects. The possibility of ‘subject fragmentation’ might be exploited in
support of the doctrine of ‘American exceptionalism’. Of course, a variety of policies
are subsumable under that label, the least defensible being that the US arrogates
to itself the prerogative of acting in its perceived self-interest irrespective of the
costs to the rest of the world. But a not obviously indefensible interpretation of
exceptionalism goes as follows: although PIL may possess legitimate authority over
all other states, it does not have authority, or does not have it to anything like the
same extent, over the US, because for a significant number of PIL norms the NJC is
not fulfilled with respect to that state. On this view, the US acts perfectly justifiably
and unhypocritically in assuming a leading role in creating PIL norms intended to
bind other states, and perhaps also in enforcing them against states that act illegally,
while regularly exempting itself from their scope. This is because, uniquely among
states, it is more likely to conform with the reasons that apply to it, including
moral reasons to uphold the human rights of people throughout the globe, if it is
unconstrained by those norms.

Subject fragmentation is most plausible when defended in tandem with a claim
of domain fragmentation: this putative subject is not bound by this domain of
PIL. Such an argument might be advanced in connection with the current UN

13 The domain fragmentation of the legitimacy of PIL is one reason for resisting Buchanan’s suggestion in
this volume (p. 79—81) that we should focus legitimacy assessments on institutions, e.g. such as treaty-making
and customary international law. Even if we began by doing that, it seems to me that such an inquiry would
likely be upstaged eventually by one into whether certain domains of PIL have legitimacy (domains that are

constituted by norms generated by a variety of institutions).
14 See Raz, J., The Morality of Freedom (above, n. 4), 73—4.
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Charter’s use of force regime which outlaws unilateral military action on the basis
of preventative self-defence and coercive pro-democratic regime change. Call it
the ‘neo-conservative argument’, which could be encapsulated as follows: ‘Our
world is disfigured by the presence of various failed, oppressive and aggressive
states. Apart from often posing a severe threat to the human rights of their own
populations, they also pose dire threats to people elsewhere, either because they
intend to acquire and use weapons of mass destruction or else because they give
succour to international terrorist organizations that seek access to such weapons.
The existing PIL regime, with the pivotal role it assigns to the UN Security Council,
has repeatedly shown itself impotent in the face of these threats. Only the US, the
sole remaining super-power with its unequalled military, economic and political
capabilities and its powerful liberal democratic tradition, is able to deal with these
problems effectively through preventative military action geared to pro-democratic
regime change. It therefore would not best conform with the reasons that apply to
it if it were fettered by PIL on the use of force and intervention’.

The neo-conservative argument prompts many questions. Can we readily accept
that the US is as well intentioned as the argument supposes? And, even if it is well
intentioned at present, would it long remain so when exposed to the profoundly
corrupting temptations associated with the role of global hegemon? Moreover,
doesn’t the US itself bear significant responsibility for the humanitarian and other
crises that the UN Security Council has failed to avert, such as in Rwanda? And
when the US has previously used unilateral force in violation of Charter norms,
haven’t the subsequent outcomes generally confirmed the superiority of the UN
regime? If the US bears a duty to foster the international rule of law, then will
not the adoption of a policy of exceptionalism contravene that duty, given the
likelihood that states who see themselves as prime targets of unilateral coercion will
be motivated to engage in illegal behaviour, for example, violating norms against
the non-proliferation of weapons of mass destruction? And doesn’t the argument
rather overlook the benefits, both instrumental and intrinsic, of societies finding
their own way to democracy?

Finally, any case for American exceptionalism regarding PIL on the use of force
must reckon with the following alternative. It begins by observing that the duty to
obey a legitimate authority is not absolute but can on occasion be defeated, such
as in cases of dire emergency. So, rather than being exempted from PIL in any
given area, the US may be bound by it, with its duty to obey being defeasible. The
opposition to exceptionalism, therefore, is not a rigid legal absolutism that denies
it is ever all-things-considered permissible to violate PIL. Is this alternative merely
cosmetic? No, as the difference it makes to the normative situation shows. First,
the starting-point for determining the correctness of US policy is a duty to obey
PIL on the use of force, one that must be defeated if deviation from PIL is to be
justified. In practical terms, this means the US will typically have to exhaust all
feasible legal means before a compelling moral case exists for law-breaking. Nor is
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this first point rendered nugatory by the duty’s defeasibility, leaving the US free rein
to ‘decide the exception’. No moral reason is self-executing, but it hardly follows
that we cannot distinguish valid from specious claims to be acting for such a reason
or an exception to it. Second, even when the US has justifiably breached the duty
of obedience, various consequential duties may arise—duties to apologize, make
reparation, undergo punishment, etc.—since a defeated duty is not necessarily
extinguished in virtue of being overriden.

The neo-conservative argument, I conclude, faces an uphill battle. But perhaps
a stronger case for US exceptionalism can be mounted in other domains, such
as human rights law, at least in its domestic application. Nor should we think of
exceptionalism as the exclusive preserve of rich and powerful states; on the contrary,
it may well be that the most plausible case for exceptionalism is one that applies to
severely impoverished states—exempting them, for example, from key elements of
the international economic legal order.

IV. PAROCHIALISM

A recurrent challenge to the legitimacy of PIL is that it foists ‘parochial’ values
on people and societies who do not share them. In this vein, many critics see PIL
as a manifestation of Western cultural ‘imperialism’; for feminists, it embodies
partriarchal values; neo-conservatives decry the influence on PIL of bureaucratic
and pacifist European traditions of governance; while for critics of globalization,
it is an instrument of the capitalist market’s quest for world-wide dominance.
All these claims can be explicated under the aegis of the service conception.
According to the NJC, legitimacy is secured by enhancing conformity with objective
reasons—reasons that obtain independently of individual or societal preferences
and beliefs. In their different ways, the complaints about parochialism deny that
PIL facilitates conformity with such reasons, as opposed to the counterfeit ‘reasons’
asserted by certain dominant groups, no doubt in furtherance of their own agendas.
Contrast exceptionalism, according to which the reasons underlying PIL may apply
to the putative subject, but even if they do the latter does not best conform with
them by obeying PIL. Henceforth, I shall refer to the first version of the objection,
and to human rights morality and law as its target.

The initial response to the challenge of parochialism must be to undertake the
taxing work of deliberating about whether or not, in any given domain, objective
reasons are best fulfilled through obedience to PIL. In conducting such an inquiry,
we need to avoid two crude errors. The first is the genetic fallacy that the localized
historical origin of ethical notions by itself precludes their objective standing;
conversely, we should not imagine that world-wide adherence to certain values
would of itself show that they are objectively correct. Even granting the contestable
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claim that the idea of human rights has an exclusively Western pedigree, this
is not incompatible with its containing objective truths that bear on all human
beings, any more than the European origin of the theory of relativity renders non-
Europeans rationally impervious to its claim to truth. Of course, we should guard
against the danger that these ideas might embody an etiolated view of the layout
of reason, especially given the ignorance, arrogance, and downright malevolence
that Westerners have historically displayed towards other cultures. But its tainted
historical origins cannot pre-empt the answer to the question whether PIL informed
by human rights morality here and now satisfies the NJC.

The other error is that objective reasons dictate uniform outcomes because,
in virtue of their objectivity, they are insensitive to variation in circumstances.
But objectivity does not entail prescriptive invariance: contingent, non-normative
circumstances may objectively alter cases, so that what counts as fidelity to the
same values, reasons, and norms is a dynamic matter, varying from case to case.
Hence, the practical import of the reasons we have to respect human rights will vary
according to such contingent facts as a society’s level of economic development,
technological capacities, and even its climate. One implication of this environmental
relativity for human rights law is that the reasons to respect and promote human
rights do not necessarily single out one specific institutional arrangement for
doing so, such as democratic elections, free markets, or American-style judicial
review, as required in all societies. Another is that, once appropriate institutions are
established, they need leeway to interpret and implement human rights in light of
the relevant societal context (something reflected in the legal doctrine of ‘margin of
appreciation’).

The anticipated reply—that we have grossly underestimated the force of the
parochialism objection—will come in at least two significantly different versions.

(a) Scepticism. The sceptical version involves an outright rejection of ethical
objectivity: the NJC cannot be satisfied, because there are no objective (ethical)
reasons for action. Value scepticism is a deeply entrenched, yet seldom defended,
dogma in contemporary PIL theory. It is a supposed platitude that unites not
only writers as otherwise apparently diverse as realists in international relations,
post-modern feminists, ‘critical theorists’, and liberal cosmopolitans but even
authors of sober black-letter texts. The suggestion that the threat of parochialism
can be addressed by engaging in piecemeal deliberation is dismissed by them as
a pious hope, since any instance of deliberation inevitably operates within some
arbitrarily privileged viewpoint.!’s Now, it is not easy to exonerate these sceptics
of the charge of self-contradiction, since the evident moral animus conveyed by
denunciations of ‘Western imperialism’ seems to assume the objective superiority

15 For an unusually lucid statement of the view, see Zolo, D., Cosmopolis: Prospects for World Government
(Cambridge: Polity Press, 1997), 118—19.
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of certain non-Western ethical traditions.s But even if they could be exonerated,
their rejection of ethical objectivity remains deeply problematic because it forecloses
on the possibility of radical, non-question-begging criticism of social practices, no
matter how seemingly wicked. This is a consequence that has not exercised many
self-styled ‘critical theorists’ nearly as much as it should.

Itis a testimony to the powerful grip of this largely unreflective sceptical orthodoxy
that a number of prominent writers try to evade the apparently corrosive implica-
tions of scepticism for PIL’s legitimacy without impugning the former’s truth. One
such attempt is the argument from modernity, which proceeds roughly as follows:
(i) commitment to the values that underlie human rights, for example individual
autonomy, is ultimately the product not of any specific cultural ethos, but of the
‘independent variables’ that define the conditions of modernity—industrialization,
urbanization, growth in scientific and technological understanding, etc., (ii) these
conditions are pervasive and inescapable features of the modern world, exerting a
steady liberalizing influence on both Western and non-Western societies, therefore
(iii) those societies that do not currently display a notable allegiance to human rights
will eventually come to do so.”” This argument has the merit of reminding us that
cultures are not static and self-enclosed, but constantly evolving, partly as a result
of interactions with other cultures. But it fails to neutralize the sceptical challenge.
First, its empirical premises are highly contestable: why should we subscribe to
the vulgar Marxist thesis, seemingly implicit in (i), that value commitments are
merely by-products of underlying socio-economic forces? And, even if we grant
it, it is hardly obvious that the ‘inexorable forces of economics, technology and
communications’ reliably work in favour of belief in personal freedom and human
rights, as per (ii). Consider the plausible rival hypothesis that by fraying traditional
identities and communal bonds modernity provokes an illiberal backlash in the
form of authoritarian government and religious fundamentalism. Even bracketing
these empirical reservations, the argument fails because its conclusion shows only
that history is ‘on the side’ of human rights, not that there is any compelling reason
to endorse their victory, inexorable or not. But it is the absence of any such reason
that animates the sceptic about human rights.

An alternative evasive strategy, famously employed by John Rawls, avoids this de-
fect by appealing not simply to conditions of modernity, but to the values implicit in
aliberal democratic culture. Yet it aims to defuse the charge of Western parochialism

16 There is another paradox in this vicinity: the boundaries of states on behalf of which the parochialism

complaint is made are often themselves products of Western colonialism.
17 See Franck, T. M., ‘Is Personal Freedom a Western Value?’, American Journal of International Law,

91 (1997), 593. Cf. also Habermas, J., ‘Remarks on Legitimation through Human Rights’, The Postnational
Constellation: Political Essays (Cambridge: Polity Press, 2001), 121. For a more detailed critique of the argument
from modernity, see Tasioulas, J., ‘International Law and the Limits of Fairness’, European Journal of International

Law, 13 (2002), 1000—4.
18 Franck, T. M., ‘Is Personal Freedom a Western Value?’ (above, n. 17), 624.
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while strenuously prescinding from any commitment to the ‘objectivity’ of those
values, in any sense of that term debated by philosophers. How does Rawls square
this circle? Although his Law of Peoples is an ‘extension’ of a liberal conception of
justice to the regulation of a Society of Peoples, it is ‘not necessarily . . . ethnocentric
or merely western’—in Rawls’s cautious formulation—since its content can be
affirmed for their own moral reasons by non-liberal societies.!® This is because the
Law of Peoples does not simply reproduce, at the global level, the requirements
of justice applicable within a liberal state. For example, its schedule of human
rights is only a sub-set of the full array of liberal constitutional rights, omitting
rights to free speech, equal religious liberty, an adequate standard of living, among
others.2

But this argument manifestly fails to address the parochialism objection in just
the situation in which an answer is most needed: when the objection is advanced
by non-liberal and non-decent states that, as a result of persistent and grave
violations of the human rights of their own members, are rendered vulnerable
by the Law of Peoples to military intervention by well-ordered societies.2! And
even decent peoples, the sole category of non-liberal society that can accept the
Law of Peoples for moral reasons, might understandably baulk at being designated
objects of ‘toleration’ under its principles, to be protected from forcible intervention
only because they are ‘not fully unreasonable’,2 when the operative criterion of
reasonableness ultimately derives, by way of little more than stipulation, from a
liberal democratic outlook they do not share. And this is not yet to raise the question
whether liberal societies can accept, and act on, the Law of Peoples in the absence of
a justified belief that the aspects of liberal democratic culture from which it derives
can be given an objective vindication. In short, Rawls’s strategy smacks more of a
capitulation to parochialism than its successful avoidance.

Richard Rorty has suggested Rawlsians should respond to such difficulties by bit-
ing the bullet. They should frankly embrace a ‘liberal ethnocentrism’ by maintaining
their commitment to the global spread of Enlightenment values while jettisoning the
Enlightenment philosophical aspiration of giving those values an objective ground-
ing.s Yet this beguiling manoeuvre fails to grasp that the claim to objectivity is
internal to ethical thought, not a dispensable or outmoded philosophical add-on,
partly because Rorty presupposes an outlandish interpretation of what objectivity
is.24 On the view I find most defensible, it comes to nothing more, or less, than

19" Rawls, J., The Law of Peoples (Cambridge, Mass.: Harvard University Press, 1999), 121.

20 Tbid. 68, 78-9. 2L Tbid. 90. 22 Tbid. 74.

23 Rorty, R., ‘Justice as a Larger Loyalty’, in Cheah, P. and Robbins, B. (eds.), Cosmopolitics: Thinking and
Feeling Beyond the Nation (Minneapolis: University of Minnesota Press, 1998), 56.

24 See Tasioulas, J., “The Legal Relevance of Ethical Objectivity’, American Journal of Jurisprudence, 47 (2002),
211-54.
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the fact that questions posed within a certain subject-matter admit of answers that
are, in an ordinary sense, true. One mark of the availability of such answers is
the possibility of convergence on certain ethical propositions (e.g. that torture is a
human rights violation) where the best explanation of such convergence commits
us to the truth of the proposition converged upon.2s Contrary to Rorty, this is not
tantamount to the historicist dogma that truth is a force that is destined, or even
likely, to triumph in shaping belief and action.2s Historicism is no more implied
by the thesis of ethical objectivity than it is, contra the argument from modernity,
capable of putting it in abeyance. The objectivist affirms only the possibility of such
vindicatory explanations, and he would be wise to pair this metaphysical claim with
advocacy of inter-cultural dialogue, conducted in an inclusive and fallibilist spirit,
as a vital conduit to the truth. As Buchanan observes, a key function of human
rights institutions is to foster such dialogue, thereby enhancing the prospects of
legitimacy of the legal norms they generate.2”

(b) Pluralism. The most formidable version of the parochialism complaint, although
one seldom articulated as such in the voluminous literature on the parochialism of
PIL, springs from value pluralism. Pluralism has no truck with ethical scepticism;
instead, it is itself an ethical doctrine, one that purports to be objectively correct.
It holds that: (i) there are many irreducibly distinct values, (ii) these values
can come into conflict in particular situations, (iii) some of these conflicts are
incommensurable in that responses to them are not subject to a complete ranking,
i.e. they cannot all be ranked as better or worse than each other, nor yet as equally
good, and (iv) at the level of individual and collective forms of life, there are
many different and conflicting ways of responding to these values, which also are
not subject to a complete ranking. An implication of (iv) is that the idea of the
single best way of individual or collective life, even given ‘ideal’ conditions, is a
chimera.

If pluralism is correct, the question arises whether particular PIL norms, even if
they exemplify an in-principle eligible ordering of the relevant values, represent only
one such ordering among others. If this possibility is realized, then societies subject
to PIL norms that reflect orderings they do not share might properly complain that
those norms unjustifiably impose an alien, ‘Western’ perspective on them at the
expense of no less valuable forms of life sustained by their own cultures. They need
not deny that, abstractly considered, there are objective and undefeated reasons

2> For a compelling defence of ethical objectivity so understood, see Wiggins, D., Ethics: Twelve Lectures on
the Philosophy of Morality (London: Penguin, 2006), 359 ff.

26 See Rorty, R., ‘Human Rights, Rationality, and Sentimentality’, in Shute, S. and Hurley, S. L. (eds.), On
Human Rights (New York: Basic Books, 1993).

27 Buchanan, A., this volume, 95—6.
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for adopting the Western outlook. All they need to establish is that the situation is
symmetrical with respect to their own outlook and that, since this outlook is already
theirs, they have a conclusive (or at least an undefeated) reason to adhere to their
own ethical tradition without being subject to countervailing PIL norms.

To the extent that the PIL of human rights (to keep with our original focus)
purports to reflect background moral norms of human rights, the worry is that
the latter lack the requisite universality needed to confer legitimacy on the former.
If so, human rights law is a mechanism through which non-Western societies
are illegitimately pressured into refashioning themselves along Western lines.
But can anyone credibly deny that a right to be free from torture is possessed
by all humans and should be respected by all societies? Of course not, but
other putative norms of human rights morality might be less easily defended
against the pluralist assault. It is in relation to this pluralist concern, and not
simply that of environmental relativity, that we may interpret David Wiggins’s
suggestive distinction between ‘true internationalism’ and the ambitious ‘global
ethic’ that inspires much of the contemporary human rights culture.2s The latter
seeks to lay down a mass of highly general principles, such as those contained
in the UN Millennium Development Goals, that aim to generate solutions to
the major problems confronting all societies. The former, in a pluralistic spirit,
seeks to arrive at international norms by starting out from the identification and
critical elaboration of ideas that members of different societies find they can really
share—the qualification ‘really’, presumably, underscores an objectivist constraint.
In so far as this process has a legal-political upshot, Wiggins believes it is best
exemplified by instruments that express the ‘universally valid proscription of
specific evil’ —torture, genocide, imprisonment without charge, forced labour, etc.
Like Rawls’s argument, this suggests a briefer list of human rights as compared with
that which currently finds favour in PIL, yet without sidelining the aspiration to
objectivity.

Now, of course, one might dispute Wiggins’s minimalist conclusion even within
a pluralist framework. For example, it is not obvious why the eradication of extreme
poverty, and a human right to be free from it, does not count as a universally
valid proscription of specific evil to which all societies have decisive reason to
adhere. Certainly, such a right is vulnerable to disastrously Procrustean or self-
serving forms of interpretation and implementation on the part of powerful states,
NGOs, and multinational corporations, but the same is true of the universally
valid prohibitions endorsed by Wiggins. Still, the key point for present purposes
is not where precisely to draw the line between universal norms and objective
norms with a narrower scope of application, but that pluralism indicates that this
line will need to be drawn somewhere. Thus, a pluralist who is sanguine about
basic socio-economic human rights might wonder whether supposed human rights

28 ‘Wiggins, D., Ethics: Twelve Lectures on the Philosophy of Morality (above, n. 25), 355-6.
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to equal religious liberty or non-discrimination on the grounds of sex or sexual
orientation do not presuppose orderings of values that although in principle eligible
are certainly not demanded of all societies. Indeed, with respect to some of these
rights, it is not even clear whether Western societies have unequivocally committed
themselves to the requisite orderings of values, as is suggested by the interminable
and divisive character of disputes about gender equality and gay rights in those
societies.

The implications of pluralism for the PIL of human rights are not confined to
the question of which supposed human rights genuinely count as such in morality.
Although no one is likely to deny the existence of a human right against torture,
pluralism allows for the existence of a diversity of acceptable ways of justifying
such a right. If this possibility is realized, we should not automatically lock the
official justification of the legal human rights against torture into the ordering of
values represented by just one justification.?? This lets us put a benign gloss on
Jacques Maritain’s notorious quip that the drafters of the Universal Declaration
of Human Rights proceeded on the basis that they ‘agree[d] about the rights, but
on condition no one asks us why’. If there are incommensurable pathways to the
same schedule of human rights, then it is not the case that one of them is superior
to all the others. There is no compulsion, therefore, to disagree at the level of
underlying justifications. Here pluralism rides to the assistance of PIL’s legitimacy,
since it liberates us from the constraining assumption, which has dominated the
philosophical discourse of human rights, that there is a single correct grounding
of those rights. Notice, however, that the pluralist point seems available only to an
interpretation of human rights that regards them not as underived moral norms
that occupy a foundational role in morality, but as grounded in (a multiplicity of)
other, non-rights-based considerations, such as universal human interests.

Having recognized a plurality of justificatory routes to the same human right, we
should also acknowledge that there may be diverse ways of specifying the content
of that right, and of trading it off against countervailing considerations in cases of
conflict, that are also not subject to a complete ranking. Again, PIL will be impaired in
its legitimacy to the extent that it does not appropriately reflect such diversity. None
of this is to suggest, however, that accommodating pluralism to the fullest extent is
everywhere a necessary condition of PIL’s legitimacy. Often there are reasons that
tell against such an approach, for example, the desirability of co-ordination on the
basis of highly determinate legal norms in certain areas may make it all-things-
considered acceptable to privilege one ordering of values in interpreting those norms
over alternative eligible orderings favoured by other societies. My contention is only

29 For an instructive comparison of Western/liberal and Buddhist justifications of that right, appealing
respectively to autonomy and the non-infliction of suffering, see Taylor, C., ‘Conditions for an Unforced
Consensus on Human Rights’, in Bauer, J. R. and Bell, D. A. (eds.), The East Asian Challenge for Human Rights
(Cambridge: Cambridge University Press, 1999).
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that value pluralism has a significant, but insufficiently appreciated, bearing on the
satisfaction of the NJC.

V. FREEDOM

Among the reasons that apply to the various agents subject to PIL are some grounded
in the value of freedom. By freedom, I mean both autonomy (having and exercising
the capacity to choose from a range of plausibly valued options) and liberty (having
and exercising the capacity to pursue, without interference, the options one has
chosen).® We have reasons to make and pursue our own choices, and to respect
and protect the similar freedom of others. Some of these reasons are instrumental:
if we choose and act freely, we may be more likely to conform to other reasons that
apply to us. Others are intrinsic, grounded in the value of free choice and action
as such, independent of its causal consequences. In what follows, I focus on the
intrinsic value of freedom.

As a source of practical reasons, freedom bears on the fulfilment of the NJC.
Regarding some matters, it is more important that I reach and act on my own
decision, rather than take a putative authority’s directives as binding, even if doing
the latter would result in decisions that, in all other respects, better conform to
reason.’! Thus, even if citizens would make better major life decisions—selection
of a life-partner, a career, a religion, and so on—by following the directives of
government experts on well-being, rather than by acting on the basis of their own
assessment of the balance of reasons, this would not confer legitimate authority
on the experts in relation to those matters. Within broad limits, individuals have
greater reason to make certain decisions themselves, thereby giving expression to
their nature as rational agents, than to do what is best in all other respects. Notice
that, in the strongest such cases, what respect for freedom rules out is legitimate
authority itself, and not simply some mode or other (e.g. coercive) of enforcing
legitimate directives.

Now, one prominent challenge to the legitimacy of PIL is that it fails to respect
the freedom of states, intruding upon domains in which they should be free to
make their own decisions. This presupposes that the intrinsic value of freedom
extends to the choices and actions of states. It seems plausible that it does, given the
value of shared membership in a national political community and, in consequence,

30 T take this distinction from Griffin, J., On Human Rights (Oxford: Oxford University Press, 2008).

31 Joseph Raz expresses the point thus: ‘the matters regarding which the [NJC] is met are such that with
respect to them it is better to conform to reason than to decide for oneself, unaided by authority’, in Raz, J.,
“The Problem of Authority’ (above, n. 4), 1014. This is a somewhat unhappy formulation, since the contrast is
not between conformity to reason and deciding for oneself: in the excluded cases one best conforms to reason
precisely by deciding for oneself.
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of the collective self-determination of such communities. This does not imply
that states have an ultimate value comparable to that of the individual human
beings who are their members; on the contrary, collective self-determination has
value only in so far as it serves the interests of those individuals. Moreover, I
leave aside the thorny question of whether such collective self-determination is
only intrinsically valuable in the case of democratic states. However, it seems to
me that Rawls rightly considers that some non-democratic states—such as decent
hierarchical societies—are capable of realizing this value to an extent that merits
protection through PIL. And even if the value of collective self-determination is
largely confined to broadly democratic societies, it may be appropriate for PIL to
extend the protection it justifies to all societies except in certain extreme cases,
on the grounds that the primary responsibility for bringing about the democratic
reforms necessary for that value to be realized falls on the members of the society
in question and that, in any case, intervention by external bodies is likely to be
counter-productive.

The supposed incompatibility between PIL and the self-determination of states
might be either contingent or necessary.2 Necessary incompatibility is hard to
credit. One reason is that PIL norms of state sovereignty—such as prohibitions on
the use of force and intervention—are designed, in significant part, to protect the
self-determination of states with respect to certain external and domestic matters.
The protection thus afforded is not limited to the freedom to make and pursue
objectively sound choices, which is why the value of freedom has a significance that
transcends the need to accommodate environmental relativity and value pluralism.
What may obscure this, especially for very powerful states, is the assumption that
they do not need the protection of PIL to safeguard their own freedom. But, even
in the unlikely event that this belief does not embody a fantasy of self-sufficiency,
the reasons states have include reasons to respect and promote the collective self-
determination of people belonging to other states. It is difficult to see how the latter
can be fulfilled without a network of international legal norms that is universally
binding.

As for contingent conflicts between freedom and PIL, they have to be identified
as such, and their significance assessed, on a case-by-case basis. Under this heading
the proliferation of legal human rights norms acquires a new significance. Even
if certain PIL human rights norms reflect reasons that are both objective and
suitably universal in light of a due regard for value pluralism, they may lack
legitimacy because they purport to bind states regarding matters that should be
left to their own free choice. In other words, even if rights not to be subjected
to capital punishment or discrimination on grounds of sexual orientation really
are universal rights as a matter of morality—let alone more disputable cases, such
as an entitlements to annual paid leave or to the highest attainable standard of

32 Buchanan, A., this volume, 86.
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health—they may nevertheless fall within a domain wherein different societies
should be free to make their own, albeit potentially inferior, decisions without
being bound by norms of PIL or subject to intervention as a result of their
breach.

Of course, this understanding of human rights deviates from that endorsed
by Rawls and Raz, according to which human rights are essentially limitations
on state (or political) sovereignty, such that their (sufficiently grave) violation
justifies intervention by outside bodies. But it is none the worse for that. For it
seems to me that the ‘interventionist’ account of human rights erroneously links
the very idea of such rights to the concept of sovereignty, thereby rendering it a
more superstructural ethical notion than is plausible. After all, it seems perfectly
intelligible for cosmpolitans to advocate, on the grounds of securing human rights
more effectively, a geopolitical order that does away with sovereign states (or
‘peoples’, their Rawlsian counterparts) in favour of a unitary world government.
This analysis still leaves us with the difficult question of deciding which human rights
may be embodied in PIL norms intended to impose limits on state sovereignty.
But this question has to be confronted anyway, even if the answer to it only yields,
contra Rawls and Raz, a subset of human rights proper.

Obviously, much more needs to be said on this topic—in particular, about the
mechanisms through which a legitimate PIL might accommodate claims of state
sovereignty short of refraining from establishing any legal norms on a given topic.
These include reliance on state consent or democratic procedures (although it
is a real question to what extent proper respect for their own freedom prevents
states from binding themselves to some PIL norms through such means); allowing
states priority or discretion in deciding how best to implement PIL norms (for
example, regarding how to deal with political leaders who are responsible for gross
human rights abuses); and, adjusting the content of the relevant PIL norms, e.g.
by not imposing sanctions (of certain kinds) on states that fail to comply with
them or by not encompassing all the normative implications generated by a given
human right. These are complex matters for judgment; we can hardly expect their
resolution to be pre-empted by any simple formula derived from philosophical
reflection.

The foregoing suggests that there is a justification, contrary to what liberal
cosmopolitans are apt to suppose, for conferring on states a limited power to
make reservations even to multilateral human rights conventions or to escape
being bound by customary norms of human rights (those that are not properly
accorded jus cogens status) by persistently objecting to them. Of course, states often
exercise these powers misguidedly or disingenously, thereby failing to stake out
a domain that properly falls within their freedom of choice and action. But one
can uphold these incidents of state sovereignty without denying that the norms
in question are genuine human rights as a matter of morality or that it would
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be preferable if the states in question did not exempt themselves from them in a
given case.

VI. FORMAL AND PROCEDURAL STANDARDS

There is a broad category of reasons bearing on the NJC that are formal or procedural
in nature, many of which are captured by the familiar requirements of the Rule of
Law: laws must be clear, publicly accessible, stable, non-retrospective in content
and application, and official behaviour must be congruent with pre-existing legal
norms. All these requirements reflect the idea that those subject to the law should
be able to identify the law and conform with it. Other procedural norms include
requirements of transparency, responsiveness, and even democratic accountability
in law-making. The value of freedom also plays a significant role in justifying many
of these norms; but whereas in the previous section we considered freedom as a
constraint on the content of legitimate PIL, here it operates as a source of formal
and procedural requirements.

These requirements have figured prominently in discussions of the legitimacy of
PIL; indeed, some writers treat legitimacy as deriving exclusively or predominantly
from the fulfilment of certain formal and procedural standards. This is an under-
standably strong incentive to fall back on such standards in the hope of bypassing
divisive substantive divergence among cultures in ethical, religious and political
beliefs and practices. On the line of argument we have pursued, however, this
is a gross overreaction. Nevertheless, these standards are certainly relevant to the
fulfilment of the NJC, and in the space that remains I briefly set out one challenge
they pose to the legitimacy of customary international law (CIL) as traditionally
conceived, i.e. as an amalgam of opinio juris and general state practice.

The challenge can be formulated as a Catch-22 quandary. In order to secure the
legitimacy of CIL in many domains, it is necessary to reform its content. However,
the very process of reforming existing CIL involves a violation of the rule of law.
This is because the process of reform will depend on the accumulation of sufficient
state practice that breaks existing law; hence, states, which are not only the subjects
but also the officials of PIL, will be acting in violation of its standards. Now, law-
reform through law-violation has been advocated (subject to certain constraints)
by various philosophers as a means of improving PIL.33 But they have often shown
scant appreciation of the legitimacy cost this procedure incurs, especially in such

33 See Buchanan, A., ‘From Nuremberg to Kosovo: The Morality of Illegal International Legal Reform’,
Ethics 111 (2001), 673; Goodin, R. E., “Toward an International Rule of Law: Distinguishing International
Law-Breakers from Would-Be Law-Makers’, Journal of Ethics, 9 (2005), 225; and Altman, A., and Wellman,
C. H., ‘A Defense of International Criminal Law’, Ethics, 15 (2004), 35.
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areas as international criminal law and the law on the use of force, in which the
predictability and constraint on arbitrary power imported by the rule of law carries
great weight. This is not to deny that incurring this cost may sometimes be justified
or that doing so may even be compatible with the legitimacy of the newly emergent
CIL norms. Perhaps the gain in retributive justice, for example, warrants instituting
international criminal trials that violate the principle nulla poena sine lege (partly in
the hope that, after a sufficient number of such unlawful trials, the requisite laws
will eventually come into existence). But we should not excuse ourselves from the
burden of finding an interpretation of the role of state practice in the formation of
CIL that does not deal this self-inflicted wound to the latter’s legitimacy.

VII. CoONCLUSION

In this chapter I have sketched a framework for thinking about the legitimacy of PIL,
highlighted some challenges to its legitimacy, and suggested a few lines of response.
No general answer to the verdictive question has emerged, but none should have
been expected: as with any legal system, the issue of legitimacy must be pursued
in relation not only to the specific putative subjects of law, but also the different
domains over which it claims authority.

34 Elsewhere, I have offered a solution to this problem by elaborating an interpretative account of the
formation of CIL, see Tasioulas, J., ‘Customary International Law and the Quest for Global Justice’, in Perreau-
Saussine, A. and Murphy, J. B. (eds.), The Nature of Customary Law (Cambridge: Cambridge University Press,
2007).
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INTERNATIONAL

INSTITUTIONS

THOMAS CHRISTIANO™®

I. INTRODUCTION

In assessing proposals for international democracy we will need to make a distinction
between democracy in the sense of a set of political institutions and processes and
democratic values in the sense of those values that underpin democratic institutions
and processes. With the help of the underlying values, I argue, we can arrive at
an assessment of the worth of democratic institutions at the global level. T will
discuss two kinds of institutional system that might be thought to have democratic
legitimacy: one based on the idea of a fair voluntary association of democratic
states and the other based on global democratic institutions in a unified form as in
proposals for a global democratic assembly. I will assess these institutions on the
basis of the values I take to underpin voluntary association and democracy in the
domestic setting.

I start with some brief remarks about legitimacy and the basis of what I call
inherent legitimacy followed by an idealized version of the system of international
institutions we already have. I examine some of the principal objections to such
a system framing them within my conception of public equality. I defend what

* I'would like to thank Samantha Besson, Allen Buchanan, John Dryzek, Gerald Gaus, James Nickel, Thomas
Pogge, and David Schmidtz for their helpful comments on previous drafts of this paper.



120 THOMAS CHRISTIANO

I call the system of Fair Democratic Association. I then discuss whether or not
a case can be made for global democracy. I argue that even as an ideal, the case
cannot be made. I argue tentatively that the system of democratic association is
superior to international democracy. I conclude with some remarks on whether or
not legitimacy can be attributed to current international institutions, at least from
a broadly democratic standpoint.

The results of this study are inevitably quite messy since we are dealing with the
fast-changing and polymorphous arrangements of the global order and there is so
much disagreement about how it works. This is an attempt to impose some order
on our understanding of international institutions while at the same time respecting
the complexity of the system.

II. THE CONCEPT OF LEGITIMACY

The principles that underpin democracy are primarily concerned with the grounding
of inherently legitimate political institutions. In the case of the nation-state, the
theory of democracy is normally meant to give us an account of legitimate political
institutions. The role of considerations of inherent political legitimacy is to define
a fair system of collective decision-making when there is disagreement on the
substance of the decisions and fundamental interests are at stake. It answers the
question: by what right has this decision been made and imposed on all? It
determines who has the right to make certain decisions. If a system of decision-
making is legitimate then the decisions become legitimate as well (within some
clearly defined limits). Members then have content-independent reasons to go
along with decisions even if they think them unjust. These reasons are grounded in
the right of the legitimate decision-maker.

Instrumental legitimacy grounds content-independent reasons in the fact that
one is likely to do better by the reasons that apply to one independent of the
decision-maker by following the directives of the decision-maker.! This kind of
legitimacy is weaker because it tends to be piecemeal and its hold varies from person
to person.

A conception of legitimacy only lays down some constraints on how one may
pursue justice in the international realm but it does not define justice or morality in
its entirety for that realm.

I See Raz, J., The Morality of Freedom (Oxford: Oxford University Press, 1986) for this conception of
legitimate authority and its justification.
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III. A PROVISIONAL ACCOUNT OF THE BASIS
OF PoLiTIiCAL LEGITIMACY

The basic idea behind the democratic conception of legitimacy is that legitimacy is a
property of institutions publicly committed to the equal advancement of the interests
of the persons who are affected by those institutions. This idea is based on two no-
tions: the principle of equal advancement of interests, which is a morally cosmopoli-
tan principle; and the requirement of publicity, which attaches to the principle once
it is implemented in actual political and economic institutions. The principle of
equal advancement of interests has two aspects worth bringing out: it directs us to
advance the good of all persons and it constrains the pursuit of the common good
by equality.2 Public equality implies that people can see that they are being treated as
equals in the operation of the institutions even if they do not always accept the out-
comes of the decision-making process. The public realization of equality is required
when we try to establish justice among persons in a system of rules and institutions.

In the modern state, democratic institutions are legitimate to the extent that and
because they publicly realize the equal advancement of the interests of the members
of the society. Democracy is a way of publicly realizing equality when persons who
have diverse interests and backgrounds need to establish rules and institutions for
the common world in which they live. There is substantial disagreement on how
the common world should be shaped. The diverse interests and backgrounds make
persons cognitively biased towards their interests and backgrounds in the judgments
they form about how to accommodate the interests of all others in a common system
of institutions. And persons have interests in living in a world that makes sense to
them. Consequently, persons have fundamental interests in participating in shaping
the world they live in. Democracy is a way to advance the fundamental interests of
all persons in a publicly equal way. In the context of biased disagreement the only
way to treat persons as equals so that all can see that they are treated as equals is to
give each an equal say in the shaping of the shared institutions they live under. To
the extent that democracy realizes public equality, a democratic assembly has a right
to rule in the sense that persons have strong reasons to go along with the decision

2 1 defend this principle in ‘A Foundation for Egalitarianism’, in Holtug, N. and Lippert-Rasmussen, K.
(eds.), Egalitarianism: New Essays on the Nature and Value of Equality (Oxford: Oxford University Press, 2007),
41. Equality of advancement of interests is not as demanding as one might at first think. The institutionalist idea
that the domestic institutions of a society matter a great deal to the advancement of the interests of the members
combined with the idea that outsiders can do little to reform one’s institutions, suggest that equality implies
mostly that one must help others escape severe poverty and disease.
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just because it was democratically made and despite the fact that they might disagree
with the content of the decision. The reasons to comply are grounded in the pooled
rights of all persons to have a say in shaping the common world they live in.3

This idea of legitimacy as public equality is a defensible way to think about
struggles over the legitimacy of international institutions and law. The principal
type of criticism of institutional legitimacy in the international realm is that the
institution unfairly favours the interests of certain individuals or groups over others.
In particular, the interests of the members of the wealthy and powerful states prevail
over the interests of individuals in the rest of the world. They publicly treat the
interests of the members of the developing world as having less importance than
the interests of the members of the developed world.

Because democracy is the best realization of public equality in the domestic
context it is natural to think that democracy is the best way to realize public
equality in the international context. The application of the idea of legitimacy to
international institutions and law is difficult and uncertain. There are two basic
models of the legitimacy of institutions in modern democratic societies: one is the
democratic model; the other is the model of institutions as voluntary associations. I
want to explore both of these and mixtures of these as possible models of legitimate
international institutions. I will start with the voluntary association model.

IV. THE VOLUNTARY ASSOCIATION MODEL
OF INTERNATIONAL INSTITUTIONS

A plausible interpretation of the principles that underpin the current system is a
modified version of the traditional state consent model. Call it the voluntary associ-
ation model of the international system. It says that the legitimacy of international
institutions and law derives from the fact that the system of international law and
institutions is a system of voluntary association among states.

The idea that international society is a voluntary association of states seems to
animate the traditional view that state consent is the main source of international
law; but it permits that some propositions of international law are valid even though
not consented to because they support a system of free association among states.

1. Some laws and institutions may be structural—or causal—prerequisites to
making the system one of voluntary association. The principle that agreements
must be performed, the norm against aggressive war, and the concern for
preserving international borders are prerequisites of this nature.

3 See Christiano, T., ‘The Authority of Democracy’, Journal of Political Philosophy (Sept. 2004); and
Christiano, T., The Constitution of Equality: Democratic Authority and its Limits (Oxford: Oxford University
Press, 2008).
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2. Some laws are necessary for the stability of such a system. That peace treaties
imposed on defeated aggressors are valid can be seen to be a necessary com-
ponent of a peaceful international order that respects voluntary association.

3. Some laws may specify internally grounded limits to voluntary association. The
jus cogens norms against slavery, genocide, and aggressive war are connected
with voluntary association because they are grounded in the values that
underpin voluntary association.

Even customary international law can be seen as respecting a kind of tacit consent.
It is a generally understood principle that a state will not be bound by a proposition
of customary international law if it has made persistent and clear objections to it
when it arose and that it will be bound if it has made no such objections.* The tacit
consent principle in the international context does not presuppose the authority of
the candidate proposition of law over the entity whose consent is asked for, unlike
the case of tacit consent to the authority of the state.s

Finally, it is important to note that the voluntary association model is compatible
with the fact that some international organizations enjoy some independence from
the states that create them. The capacities of some organizations to adjudicate
disputes among states, and to make the rules created by states more precise in
the process, are certainly compatible with claiming that the capabilities of some
organizations exist at the pleasure of the states. The capacities of organizations to
make soft law and to propose hard law are also compatible with this claim. Indeed,
the very limited capacities of organizations to make hard law are compatible with
this model as long as states have a right to exit. In general though, even the most
advanced international organizations do not allow very much in the way of making
hard law without the participation of all the states that are subject to it. And in the
exceptional cases where only a qualified majority is required, the most powerful
states have real veto power.

V. SoME GROUNDS AND LIMITS TO THE
VOLUNTARY ASSOCIATION OF STATES AS A
BASIS OF LEGITIMACY OF INTERNATIONAL LAw

States should have the principal say in the making of international law. If states do
not have a say and they do not want to do something, the rules of the international

4 See Simmons, A. J., Moral Principles and Political Obligations (Princeton: Princeton University Press, 1979)

for a statement of this requirement of tacit consent.
5 See Brilmayer, L., Justifying International Acts (Princeton: Princeton University Press, 1980) for this critique

of tacit consent as a basis of the authority of the state.
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system simply won’t be observed except by accident since the international system
relies on their cooperation. This reason is grounded in a concern for the stability
of the system of international law and organization since states are by far the most
powerful players in the international system.

The moral foundation of the voluntary association model of legitimate interna-
tional institutions and law consists in the importance of states to the advancement
of the interests of persons. The state and, more particularly, the modern democratic
state is an extremely sophisticated system for the identification and advancement
of the interests of a very broad proportion of its population. It is important to
understand that this is a comparative claim; the modern democratic state is far
from what we want it to be. In comparison with other institutions, it is relatively
successful.

The voluntary association model also suggests a very weak kind of equality among
persons in the advancement of the interests of persons. Because states have equal
rights of exit and entry there is a sense in which the interests of persons are being
given a kind of equal weight by the system in a way that is publicly clear to the
persons in the system. This will give rise to many objections but it is important
to see that the equality of states could be thought to provide some kind of weakly
egalitarian protection for the interests of all persons.

Now we can see why the jus cogens norms against genocide, slavery, torture, and
some forms of radical discrimination make sense within the voluntary association
conception of the international system. States that engage in these practices cannot
be said to be representing the interests of their members, and so the point of
voluntary association seems to be clearly defeated in the cases of states violating
these jus cogens norms.

VI. THE REPRESENTATIVENESS PROBLEM

There is a natural objection to the voluntary association model of international
legitimacy: the consent and lack of consent of some states does not reflect the
interests of most people in those states. As a consequence, numerous individuals’
interests are not being considered in the making of international law and institutions.
The representativeness problem comes in three variants: the authoritarian variant, the
minority variant, and the secrecy variant.

The first is that many states are not democratic, or not very democratic, and
so they do not even represent their majority populations very well. Generally,
democratic states are likely to represent their populations reasonably well and so the
states’ interests are going to be closely connected with the interests of a substantial
proportion of their populations. When a democratic state agrees to undertake
a duty or burden, it is doing so with the agreement of a significant proportion
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of the people on whom the burden is ultimately imposed. The question is: if a
state is non-democratic, do its decisions adequately reflect the significance of the
duties to and burdens imposed on its population? The answer is not a simple one.
Clearly non-democratic states have to be responsive to the interests of some of their
populations. But in general there is reason to think that they will be much less
responsive to their populations than are democratic states.s

The second representativeness problem is that even democratic states do not
always represent their minorities very well, in particular indigenous peoples and
insular minorities. And this could amount to a significant proportion of the world’s
population.

The third source of under-representation is the fact that states have traditionally
invested foreign-policy making powers in their executive branches.” Traditionally,
the branch of government most responsible for relations with other states has
been the executive branch. And the exercise of its foreign-policy functions has
been relatively non-democratic. Such functions often occur in secret and it is often
the case that citizens in democratic societies have paid less attention to foreign
affairs than to domestic affairs. But now international law is expanding into the
areas of trade, the environment, and human rights. And international law demands
more and more reform of the internal institutions of societies. The consequence
of this is that if the voluntary association model is to have any chance at being a
reasonable source of legitimacy, the foreign policies of states must become more
democratic.

VII. HARD BARGAINING

The most serious problem of the voluntary association model is that it seems to
allow for all forms of hard bargaining, which may not be coercive in a strict sense
but allows for a great deal of unfairness. The basic idea of hard bargaining is
that two states may arrive at an agreement whose benefits are highly asymmetric
between those states because one state is credibly able to threaten withdrawal from
the arrangement while the other is not. The development of trade law provides an
instructive example. Regarding many goods, the US is capable of dictating terms of
trade that are highly favourable to itself or at least to its domestic industries and
exporting industries because the relative market share of the US economy is so great
and the market share of many developing countries so small. It can lay down terms

6 There is a very large literature defending this proposition, see esp. Przeworski. A., et al., Democracy and
Development (Cambridge: Cambridge University Press, 2000).

7 See Siedentop, L., Democracy in Europe (New York: Columbia University Press, 2001) for a discussion of
this problem in the case of the EU. See also Stein, E., ‘International Integration and Democracy: No Love at First
Sight’, American Journal of International Law, 95 (July 2001).
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and say to the developing country ‘take it or leave it’. And this also holds true for
the European Union and some other economies.s

To secure terms of trade that are highly asymmetrically in one’s favour through
the more credible threat of withdrawal, particularly against a society in dire need,
seems to be a fundamental violation of norms of fair exchange. Though the
agreement is voluntary there is something highly problematic about it morally.

And this impression is borne out when we think in terms of the underlying
principles of the voluntary association model. It seems clear that the asymmetric
outcomes, due to hard bargaining, violate an intuitive sense that the interests of
all are being advanced equally. The interests of those in the developing country
seem to be relatively neglected for the benefit of those of the developed country.
Let us call this the problem of asymmetrical bargaining. Asymmetrical bargaining
has been by far the most serious objection to the claim of international institutions
to legitimacy. Complaints about the Security Council, the International Monetary
Fund (IMF), the World Bank, and the World Trade Organization (WTO) are all
instances of this phenomenon.®

It should be noted that asymmetric bargaining need not be motivated by self-
interest alone. The terms the IMF imposes on countries seeking relief may often
be the result of well-meaning policies in accordance with neo-liberal political
economy. But the fact that the countries seeking relief are in such dire need makes
them capitulate quickly to the IMF demands without having much of a say in
determining the terms of the loans. It is the position of asymmetric bargaining that
enables the IMF to impose terms without taking into account the opinions of the
society in need. This must be regarded by all as a violation of the principle that
people should have some say in the things that deeply affect their lives.!

VIII. FAIR DEMOCRATIC ASSOCIATION

If we take into account the above worries about the current system of voluntary
association, we can give an abstract description of what it would have to be like to be

8 See Steinberg, R., ‘In the Shadow of Law or Power? Consensus Based Bargaining and Outcomes at the
GATT/WTQ’, International Organization, 56 (2002), 339. See also Schlesinger, S., Act of Creation: The Founding
of the United Nations (Boulder, Colo.: Westview Press, 2003) for a lively account of the bargaining that produced

the great power veto in the Security Council.

9 Indeed, even the dispute resolution system of the WTO (which has received high marks for its adherence
to the rule of law) gives ample opportunity for wealthy and powerful states to take advantage of poorer states.
See Pauwelyn, J., ‘Enforcement and Countermeasures in the WTO: Rules Are Rules-Toward a More Collective
Approach’, American Journal of International Law, 335 (2000), reprinted in Hathaway, O., and Hongju Koh, H.
(eds.), Foundations of International Law and Politics (New York: Foundation Press, 2005), 282-93, esp. 283.

10° This is one of the key complaints of dissident economists concerning the IMF. See Stiglitz, J., Globalization
and Its Discontents (New York: Norton Publishers, 2002) as one example among many.
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a minimally legitimate system of decision-making. It would have to be a fair system
of voluntary association among highly representative states. I will call this a system of
fair democratic association.

The representativeness problem (in all of its variations) is theoretically and par-
tially soluble. First, one can push states to become democratic or more democratic.
This has become an increasingly widespread norm in the last twenty five years.!!
Second, one can insist that the foreign-policy establishments of states become more
transparent and more democratically controlled and that the negotiations among
states as well as the institutions that arise from them be made more transparent.!2
Third, one can set up special consultative or representative bodies for indigenous
peoples and insular minorities in the different democratic states. At least, these are
all reforms with which societies have had some experience in the past.

The representativeness problem has not been solved in practice yet. Though
election monitoring has become a common norm in the international arena there
are serious questions as to its effectiveness in advancing genuinely democratic
values.!3

The problem of asymmetrical bargaining is much harder to get a handle on. But it
should be noted first that there are some mitigating factors here. First, less powerful
states can group together and attempt to bargain collectively and thereby acquire
more leverage over the larger economies. This is now being tried in the case of the
WTO and it will take some time before we know that the collections of smaller
states can actually achieve a greater degree of symmetry in defining trade law. The
question is whether or not this will lead to agreement.1* Second, wealthy states
may not be exclusively self-interested in their foreign policies. Developed countries
have allowed developing countries to delay setting up policies to reduce carbon
emissions in the Kyoto protocol; the WTO permits trading preferences to developing
countries; and there is a large, influential body of opinion in the developed countries
in favour of bringing down agricultural barriers in the developed countries that
have been thought to harm developing countries.!s These are modest achievements,
but they do give some credibility to the hope that wealthy countries will not merely
press for their own interests even to the detriment of developing countries. Third,

11 See Franck, T., Fairness in International Law and Institutions (Oxford: Oxford University Press, 1995),
ch. 4.

12 This has been happening in part with the IMF and the World Bank. See Keohane, R. and Nye, J., “The
Club Model of Multilateral Cooperation and Problems of Democratic Legitimacy’, in Keohane, R. (ed.), Power

and Governance in a Partially Globalized World (Boulder, Colo.: Westview, 2002), 219.

13 See Hyde, S., Observing Norms: Explaining the Causes and Consequences of Internationally Monitored
Elections, PhD thesis (University of California, San Diego, 2006) for scepticism about the association of the
recent increase in election monitoring and genuine democracy.

14 Drahos, P., ‘When the Weak Bargain with the Strong: Negotiations in the World Trade Organization’,
International Negotiation, 8 (2003), 79; and Singh, J. P., ‘Coalitions, Developing Countries, and International

Trade: Research Findings and Prospects’, International Negotiation, 11 (2006), 499.
15 See Franck, T., Fairness in International Law and Institutions (above, n. 11), 58—9, 426—7 for a discussion

of these trading preferences.
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relative market share is not the sole determinant of bargaining power even when
coalitions do not form. Nationalistic sentiment sometimes increases the bargaining
position of small, poor states. Fourth, a world in which there is more than one large
society to negotiate with can give small and poor states alternatives that enhance
their bargaining positions.!¢

Still the problem of asymmetric bargaining is a large one, and it is hard to see how
this problem can be avoided. There are really two main ways in which asymmetric
bargaining can be held in check. First, the playing field can be levelled by greatly
diminishing the economic inequalities among the parties. Second, establishing
independent standards of fairness in the process of forming agreements, which are
then implemented in international agreements.

But the level playing field condition seems to require something that has
eluded the international community for a long time. Not only is it not clear
that the international community has succeeded in lessening inequality or even
severe poverty among persons and among societies, it may have exacerbated one
or both of these. When nearly 20 per cent of the world’s population lives in
extreme poverty and when nearly 40 per cent of the world’s population lives
in severe poverty and these populations are concentrated in particular political
societies, it is hard to see how we are going to be able to set up a scheme of fair
bargaining. These populations are extremely vulnerable to deeply unfair terms of
association.?

On the other hand, overcoming the bargaining problem by setting outcome
standards on the results of bargaining and having them implemented by interna-
tional institutions would require that the results of bargaining live up to certain
standards. This seems to give up on inherent legitimacy altogether. The problem
here will be determining both who will set the standards and who will implement
them.

Finally, we do not have a clear normative principle for the evaluation of the
fairness of the system of international negotiations. A rough standard is that power
in the process of negotiation should be roughly proportionate to the stake each
society has in it, where the stake is a function of population size as well as the
populations’ relative need for agreement. But these are very rough standards that
call for significant theoretical elaboration and justification.

Nevertheless, if the agreements among states come about by a process of fair
association among democratic states, they can satisfy the basic constraint of public
equality. All persons are publicly treated as equals by the process that generates

16" See the essays in Zartman, I. W., and Rubin, J. Z. (eds.), Power and Negotiation (Ann Arbor: University
of Michigan Press, 2000); and Ingebritsen, C., Neumann, I. B., Gstohl, S., and Beyer, J. (eds.), Small States In
International Relations (Seattle, Wash.: University of Washington Press, 2006).

17 For contrasting perspectives, see Wade, R., ‘Is globalization reducing poverty and inequality?’, World
Development, 32 (2004), 567; and Chen, S., and Ravallion, M., ‘How have the World’s Poorest Fared Since the
Early 1980’s?’, World Bank Research Observer, 19 (2004), 141.
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these agreements. As a consequence, states have reasons to conform to treaties
that are grounded in public equality. And since the grounding is in the process
of coming to agreement, the reason generated is a content-independent one. Fur-
thermore, citizens of those states have content-independent reasons, founded in
the fact that the agreements are reached through an egalitarian process, to act
in accordance with the provisions of the treaty and the institutional implications
of the treaty. And since the requirement of public equality is a weighty require-
ment, the reasons generated are weighty reasons, normally outweighing contrary
reasons.

My guess is that in the absence of much greater collective bargaining power on
the part of developing countries or greater economic equality among societies, the
system of voluntary association cannot be made legitimate. It simply cannot be seen
as advancing the interests of the persons in the global order equally.

IX. DEMOCRACY AS A BASIS OF LEGITIMACY
OF INTERNATIONAL LAw

With these worries about the legitimacy of the current system of decision-making
in mind it is time to take a look at some proposals for democratic decision-making
that have been made for the international system. My focus here must be limited to
the aspiration to have a global peoples” assembly or parliament with representatives
of constituencies of individuals making up the parliament, which has legislative
powers. This need not involve a world state and could be connected with a federal
structure of institutions. Though this institution would have formal and legal status
it must be contrasted with something like the General Assembly of the United
Nations in which a majority of states participates (though of course they do not
have legislative power).1s

I emphasize the formal and legal character of the basis of democratic legitimacy
due to the importance of publicity to legitimacy. It seems to me that people can see
that they are being treated as equals by institutions only if these institutions have
an egalitarian formal and legal character. Informally, democratic arrangements are
likely to be far more opaque to their participants in terms of whether or not they
realize equality, especially on a large scale.!?

18 See Held, D., Democracy and the Global Order (Stanford, Calif.: Stanford University Press, 1995); and
Falk, R. and Strauss, A., ‘On the Creation of a Global People’s Assembly: Legitimacy and the Power of Popular
Sovereignty’, Stanford Journal of International Law, 36 (2000), 191. See also Archibugi, D., ‘Cosmopolitan
Democracy and its Critics: A Review’, European Journal of International Relations, 10 (2004), 437, esp. 451, which
states ‘A cardinal institution of democratic governance is therefore a world parliament’.

19 See, in contrast, Dryzek, J., Deliberative Global Politics (Cambridge: Polity Press, 2006) for a conception of
democracy that de-emphasizes the formal and legal character of democracy.
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X. CONDITIONS OF INTRINSIC JUSTIFICATION

OF DEMOCRACY

I sketched a justification for democracy grounded in the principle of public equality
in section III. But democracy can be used to realize public equality only under
certain conditions. The conditions under which democracy is intrinsically justified
for a community are the following;

1.
2.

A number of important issues must arise for the whole community.

There must be a rough equality of stakes among persons in the community
concerning the whole package of issues.

It must not be the case that the community is divided into discrete and insular
groups with distinct preferences over all the issues in the community so that
one or more substantial groups always lose out in majority voting. In other
words there should not be persistent minorities.

Democracy is justified only when it protects at least the fundamental human
rights of all the persons in the community.

Democracy is justified when the issues with which it deals are not primarily of
a purely scientific or technical character.

A final institutional condition for the justification of democracy is that there
be a dense network of institutions of civil society that connect individuals to
the activities of the democratic legislative power. A system of political parties,
interest group associations, and other types of associations are necessary to
give ordinary citizens an orientation among the vast array of issues that arise
in a democratic polity.

XI. INTERDEPENDENCE AND EQuUuALITY
OF STAKE

The first two conditions must be taken together. There must be an interdependence
of interests among persons or groups on many issues. Since democratic decisions

must be taken by majority rule, it is important that there be many issues so that
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those who come up losers on some issues be winners on others. This condition
enables people to trade votes between issues that are of great importance to them
and those that are of lesser importance to them.2

But this complex interdependence is not sufficient. There must be some kind of
equality of stake in the interdependence, where by ‘stake’ I mean the susceptibility
of a person’s interests or well-being to be advanced or set back by realistically
possible ways of organizing the interdependent group. If one group of persons has
a very large stake in a community, in which there is interdependence of interests,
and another has a fairly small stake, it seems unfair to give each an equal say in
decision-making over this community. We can recognize this in faculty decisions.
Those who are permanent members of the faculty clearly have a much greater
stake in the decisions than those who are only visiting. We do not think it is
fair that everyone’s vote has the same weight in decision-making. And I think
we recognize this idea in many different contexts of collective decision-making.
Democratic decision-making over entities in which some have a much greater
stake than others, treats unequally those who have a much greater stake. The
equality of stake at issue need not be on every issue. Some persons or groups
may have more at stake in one set of issues and another may have more at stake
in another set of issues. The key is that, in general, people have something at
stake in each decision, and each has roughly equal stake in the overall package of
issues.

We see some such rough equality of stake in the case of the modern state. The
citizens of a modern state usually have most of their fundamental interests at stake
in the decisions of a modern state. And so there is a kind of rough equality of
stake. To be sure, some individuals are only temporarily or rarely residents of the
state in which they are citizens. Some are wealthy enough so that they are capable
of avoiding the decisions of the state by some form of emigration. But on the
whole, the modern state does involve a great degree of interdependence on matters
concerning nearly all of the fundamental interests of the citizens. And so there is
a rough equality of stake in its decisions. This is presumably an important reason
why democracy has come to be seen as an important ideal for the modern state.2!

20 For variations on the thesis that complex interdependence is sufficient see Gould, C., Globalizing Democracy
and Human Rights (Cambridge: Cambridge University Press, 2004); and Held, D., Democracy and the Global
Order (Stanford, Calif.: Stanford University Press, 1995); and Pogge, T., World Poverty and Human Rights

(Cambridge: Polity Press, 2002), 168.
21 To be sure, equality of stake does not imply equality of outcome.
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XII. ARE THERE EQUAL STAKES?

Many have argued that democracy at the international level is justified because there
is interdependence among persons at the global level. But this thesis is extremely
vague and is rarely made more precise than this. First, how much interdependence
exists at the global level? And most important, is the interdependence such that the
different peoples of the world have equal stakes in it?

The problem is complicated by the fact that the answer depends on the institu-
tional capacity of the international system. The reason why the modern state seems
to be a community of roughly equal stakes is because of the immense institutional
capacity of the modern state. It plays a role in nearly all the main activities that
human beings engage in. The same cannot be said of the set of international laws
and institutions. They play a fairly small role in the lives of people throughout the
world. They do not set anything but very vague standards for education or health.
They do not enter into the systems of property and exchange in domestic societies
except in very abstract ways. Human rights standards are quite vague; in any case
the international institutions do not have the capacities to monitor human rights
very effectively and have little or no chance of getting the judgments of human
rights courts implemented.2

The principal sources of global interdependence in the modern world are
the expansion of international trade and communications, the effects of global
environmental degradation and pollution, and the preservation of peace. The
prevention of the spread of some diseases has also been an accomplishment in
part of the international system. No countries are left untouched by the modern
system of international trade. But the system of international trade does not reach
nearly as deeply into people’s lives as most domestic systems of trade and exchange.
Furthermore, the capacity of international institutions to regulate the flow of trade is
still quite small. And regarding global environmental conditions: most cross-border
environmental effects are regional in importance, though there are some genuinely
global concerns such as that of global warming.

We cannot at the moment give a very clear answer to the question of relative
stakes, but here are some indicators that suggest inequality of stakes. States do not
participate equally in the process of international trade. The ratios of export to gross
domestic product of economies and the ratios of foreign investment vary quite a bit

22 See Buchanan, A., Justice, Legitimacy and Self-Determination (Oxford: Oxford University Press, 2004) for
an account that places human rights at the heart of the legitimacy of the international order. See Hathaway, O.,
‘Do Human Rights Treaties Make a Difference?, Yale Law Journal, 111 (2002) for a sceptical argument about the
positive effects of human rights treaties. For some scepticism about this particular argument see Goodman, R.
and Jinks, D., ‘Measuring the Effects of Human Rights Treaties’, European Journal of International Law, 14
(2003), 171.
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between societies. In this respect societies, and plausibly individuals, do not have
equal stakes in the international system. Environmental problems are still mostly
regional in character so that the extent to which people are affected by these is still
quite uneven.

But there may be a general argument for why individuals do not have equal
stakes in international institutions: since international institutions still cover only a
relatively thin set of issues (compared to the modern state) within the global order
and since individuals’ interests and circumstances are likely to be quite distinct,
many individuals are not likely to have as great a stake in these issues as others.
The reason for this is that in general for any particular issue, individuals’ interests
and circumstances are likely to be distinct and as a consequence, individuals are
not likely to have as much at stake as others within that issue space. This holds in
the international order—particularly if we confine the issues to what international
institutions can do about the issue, which is in general quite limited.

People have very different stakes in that order and so democracy would actually be
away of treating persons unequally in that context. Hence, there is substantial reason
to doubt that democracy can realize equality publicly in the international order.2s

XIII. PERSISTENT MINORITIES

Another connected worry about international democracy is the problem of persistent
minorities. If the issues upon which a democratic international institution makes
decisions are such that discrete and insular coalitions tend to form (with some
forming a majority and some forming minority blocs), then there is a significant
chance that some groups will simply be left out of the decision-making process.
And this leaves open the possibility that their lives will be heavily determined by
strangers.

As T argued in section IIT, democracy is justified to the extent that it is a collective
decision-making process that publicly realizes the equal advancement of the interests
of the persons involved. Normally, democratic decision-making is determined by
majority rule—resulting in some groups being winners on some issues and other
groups being winners on other issues. Though there is no clear system for making
interpersonal comparisons, as long as there is sufficient rotation among winners and
losers, the system is reasonably fair. But sometimes a discrete and insular minority
rarely if ever wins on any issue. Since the successful exercise of power is normally
necessary to advance fundamental interests within a diverse and contentious polity,

23 My worry in this section is about whether or not global democracy can be legitimate. Despite this worry,
Thomas Pogge has pointed out in discussion, it may still be better than what we have. But the worries that follow
call that thesis into question as well.
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if the minority never succeeds in making legislation, we have strong reason to think
that the interests of the minority are not being advanced. If there is a minimum
amount of rotation of majorities and minorities, we can think of the collective
decision-making process as publicly realizing equality. But when one group never
gets its way, then the collective decision-making process is no longer publicly
advancing the interests of members equally. But if the collective decision-making
process is not publicly advancing the interests equally, then it loses its legitimacy—at
least in significant part.2

Itis important to note the difference between the problem of persistent minorities
and the problem of majority tyranny. Though they often go together, they need not.
Indeed, it is quite possible for a dominant group to act in accordance with what
it takes to be the human rights of the minority, while the minority never gets its
way. This seems to me a serious problem above and beyond the violation of human
rights, and may itself constitute such a violation.

The possibility of persistent minorities in the international system is very great.
To the extent that this is a serious danger at the global level, it seems that there is a
real risk that a global democratic institution will be illegitimate in an important way.

This conclusion must be qualified in a couple of different ways. First, we do not
know that the problem of persistent minorities would occur. What could happen
instead is that groups of persons around the world see common interests so that
groups that are persistent minorities in individual societies could form coalitions
and form majorities in some circumstances.?> Second, the problem of persistent
minorities has been handled by democratic societies, with mixed success, by means
of institutions that qualify majority rule such as consociational institutions or even
federalist institutions. It is not obvious to me that these solutions will arise in the
case of global democracy partly because of the weakness of civil society in global
democracy. The idea is that because of this weakness, states will take the primary
role in mediating between persons and global assembly.

XIV. INsTITUTIONAL INCAPACITY OF CIVIL
SOCIETY

The other fundamental problem with global democracy is that we do not have
institutions that can mediate well between individuals and legislative institutions.
In the modern democratic state, political parties, interest groups, and diverse media

24 See my ‘Political Equality and the Problem of Persistent Minorities’, Philosophical Papers (1995).

25 See Madison, J., Hamilton, A., and Jay, J., The Federalist Papers, ed. Kramnick, I. (Harmondsworth, UK:
Penguin, 1987), paper n. 10 for an argument to the effect that enlarging the size of a republic may diminish
permanent minorities.
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outlets all provide a fairly wide representation of views and provide means by which
citizens can come to understand what is at stake in collective decision-making.
The institutions we know are deeply imperfect and do not represent as widely as
they should, but nevertheless they do provide citizens with some sense of what
is going on from a wide variety of standpoints. In my view these institutions are
absolutely necessary to democracy because citizens can only devote a small amount
of time to political questions so there must be intermediate institutions that enable
citizens to acquire a grasp of the key political issues and alternatives.2s Without these
institutions, citizens are at sea with the great number of issues and alternatives. They
become prey to demagogic politicians and the system seems to be run essentially by
elites.

The trouble in international politics is that the institutions of civil society, while
certainly growing quite rapidly, are not anywhere near the capacity necessary to
act as intermediaries between the great majority of persons in international society
and international institutions. Even in the European Union, mass political parties
have yet to form and these are an absolute minimum condition for successful
democracy. The consequence of this situation in the international realm, were it to
be democratized, would be a state of affairs in which elites rule mostly without any
serious check on their power. Some groups, mostly representing selected Western
interests and concerns, would have some capacity to embarrass and shame states
and international institutions.??

XV. COMPARISONS BETWEEN GLOBAL
DEMOCRACY AND THE SYSTEM OF FAIR
DEMOCRATIC ASSOCIATION

Let us compare these two purported ideals. Our observations above suggest that
global democracy is not currently an ideal for the global order at all. Without the
condition of equal stakes in global collective decision-making, democracy cannot
be intrinsically justified for the global system. But the condition of equal stakes
in collective decision-making is not itself intrinsically desirable or required. Since
equal stakes is not required as part of an institutional ideal, then democracy, which
is justified intrinsically only if there are equal stakes, cannot be justified intrinsically
under current circumstances.

26 See Christiano, T., The Rule of the Many (Boulder Colo.: Westview Press, 1996), chs. 5 and 7 for a
discussion of the nature and role of citizenship in an egalitarian conception of democracy and of the central role

of political parties, interest groups, and other associations in mediating between state and citizen.
27 See Dahl, R., ‘Can International Organizations Be Democratic? A Skeptic’s View’, in Shapiro, I. and

Hacker-Cordon, C. (eds.), Democracy’s Edges (Cambridge: Cambridge University Press, 1999).
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In contrast, the system of fair democratic association can be thought of as an ideal
to be pursued, though its realization is at best quite far off. The point of a scheme
of voluntary association in domestic society is to deal with the reality of uneven
stakes. It is designed to allow individuals to choose for themselves what ventures
they wish to engage in and to tailor those ventures to their particular interests.
Democratic association allows states to pick and choose what terms they enter into
and so allows them to determine how important issues are to their peoples and to
sub-populations within their societies. It allows for the possibility of the kinds of
regional and other kinds of more particular associations that have proven to be the
most effective institutions beyond the state.

The system of fair democratic association also deals with the problem of per-
manent minorities much better than does a global democracy because states must
consent to the terms they come under. This provides protection for these states by
ensuring them a say in what happens to their societies. Global democracy would
have to deal with this problem by significantly qualifying majority rule.

Concerning the problem of institutional incapacity, the system of democratic
association makes use of the most powerful institution in the current environment,
which is the state. The democratic state is a reasonably successful mechanism for
accommodating and representing the interests and concerns of its members. Many
democratic societies have thriving civil societies that help ensure this function of the
democratic states. The absence of a dense global civil society does not undermine
the capacity of democratic states to represent the interests and concerns of their
citizens.

If we compare the two ideals, I tentatively conclude that the system of fair
democratic association is a superior ideal to aim at and it gives us a better picture
of what inherently legitimate institutions would have to look like.

XVI. Do INTERNATIONAL INSTITUTIONS AND
LAw HAvE DEMoOCRATIC LEGITIMACY NOW?

For the moment, it seems that we should not think of the system as a whole as
legitimate because of the problems of representativeness and asymmetric bargaining.
This does not entail that we need to think of it as illegitimate. The basis for saying
that a system of decision-making is illegitimate is that it has either produced the
conditions that undermine its legitimacy or it stands in the way of improving those
conditions or is failing to do what it knows it can do to ameliorate the problem. Only
under these circumstances can the system be thought to be treating the worse-off
as inferiors. We might think that the problems of extreme and severe poverty are
problems that we currently do not have the tools to solve. There is clearly a lot
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of disagreement among expertly informed persons. Furthermore, there is progress
in the direction of more democracy throughout the world and greater pressure in
favour of representation of indigenous and insular minorities.

We must think of international institutions and law as works in progress. We
must evaluate the products of this system mostly on a case-by-case basis to make
sure that it is making progress towards resolving the major problems of human
rights, severe poverty, environmental degradation and pollution, and that it is
advancing the common good through a process of free and fair trade, investment,
and finance. And finally we must evaluate it in terms of the progress it is making
towards a more inherently legitimate system of decision-making.

XVII. CONCLUSION

If our aim is to realize the democratic values in the international order, then we
should aim primarily at what I have called a system of fair democratic association
among states. Global democracy is highly unlikely to succeed given the weakness of
global civil society and it is highly unlikely to be legitimate given the unevenness of
stakes in its decisions and given the high chance of permanent minorities. And since
we are quite far away from a fair system of voluntary-association among highly
representative states, we cannot think that the current system has legitimacy overall.
Nevertheless, there may be some reason for hope for progress towards a more equal
and representative system of association. According a greater say to developing
countries in what are the most powerful institutions in the international order may
help to advance a system that is more equitable and that could eventually become
legitimate.



This page intentionally left blank



CHAPTER 6

LEGITIMATE
INTERNATIONAL
INSTITUTIONS: A
NEO-REPUBLICAN

PERSPECTIVE

PHILIP PETTITY

I. INTRODUCTION

In Chapter 5, ‘Democratic Legitimacy and International Institutions’, Thomas
Christiano argues that the legitimacy of the international order requires the
development of a voluntary association of representative states—an association
only dimly foreshadowed in current conditions—and not anything that we might
describe as a global democracy. This paper supports the position defended by
Christiano, arguing to a broadly similar conclusion from a starting point provided
by neo-republican ideas.!

What follows is in three sections. Section II identifies a republican view of
legitimacy as it would apply in the national and international contexts. Section III

* This is a companion paper to ‘A Republican Law of Peoples’, European Journal of Political Theory, special
issue on ‘Republicanism and International Relations’ (forthcoming). I am grateful to the editors, Samantha
Besson and John Tasioulas, for their very useful comments on an early draft of this paper.

L See, Pettit, P., Republicanism: A Theory of Freedom and Government (Oxford: Oxford University Press, 1997);
Skinner, Q., Liberty Before Liberalism (Cambridge: Cambridge University Press, 1998); Maynor, J., Republicanism
in the Modern World (Cambridge: Polity Press, 2003); Laborde, C. and Maynor, J. (eds.), Republicanism and
Political Theory (Oxford: Blackwell, 2007).
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looks at how legitimacy might be attained in the national context. And then
Section IV outlines a picture of how it might be achieved in the international. I
would have liked to concentrate more exclusively on the international context but
the notion of legitimacy emerges in the first place with domestic regimes and, in any
case, the legitimacy of the international order turns in good part on the domestic
legitimacy of the states that constitute it.

II. LEGiTiMACY, NATIONAL
AND INTERNATIONAL

1. Freedom as Non-Domination

The main focus in neo-republican theory is on the value of freedom as non-
domination. Take a given choice between alternatives, A, B, and C. You will be
dominated in that choice, and lose your freedom, to the extent that others exercise
non-deliberative control over what you choose; you will be free to the extent that
you avoid such control.

Let others have a degree of control over your choice in so far as they can raise the
probability that you choose an option they favour. Such control will be deliberative,
and so no threat to freedom, if others exercise the control just by sincerely giving you
advice, on a take-it-or-leave it basis, about reasons to act one way or another; you
may seek an articulation of these reasons or accept the advice on trust. Deliberative
control will not affect your freedom because it does not intentionally mislead you
about your options and it leaves the choice between those options up to you; it
serves the role that deliberating with yourself may serve. Thus, it does not remove
any options, as in the exercise of force; it does not replace any by options that have
penalties attached, as in the case of coercion; it does not undermine your capacity for
choice, as in manipulation; and it does not mislead you about any of those factors.2

Avoiding the non-deliberative control of others in a given choice means
avoiding these kinds of force or coercion or manipulation or deception. But
avoiding non-deliberative control is not ensured by avoiding the interference
of others in that choice: that is, avoiding their active obstruction or coer-
cion or manipulation or deception. Others may control you non-deliberatively
without active interference, since they may stand by in a monitoring or in-
vigilating position and only interfere on a need-for-interference basis. They let
you go as you will, if you are inclined to act as they want, but they are pre-
pared to take steps to block or inhibit or redirect your choice—or at least

2 Pettit, P., ‘Republican Liberty: Three Axioms, Four Theorems’, in Laborde, C. and Maynor, J. (eds.),
Republicanism and Political Theory (above, n. 1).



INTERNATIONAL DEMOCRACY 141

to make you regret that type of choice and avoid it in the future—if your pattern
of behaviour, or their pattern of preference, should change. Thus, interference
may be absent while invigilating control remains in place. And interference may
remain absent, if you become aware of the invigilation—or just think there is
invigilation—and inhibit yourself so as not to activate any interference: say, by
resorting to self-censorship or self-ingratiation.3

But not only may non-deliberative control obtain without active interference.
The opposite is also true. You may undergo the active interference of others without
having to endure their control. Suppose that you prefer that others exercise a certain
obstruction or coercion or even manipulation in your life, say in order to cope
with an addiction; you are happy to allow your spouse to lock away the whisky or
the cigars for fear of your own inclination. To the extent that you can call off this
interference in your life and affairs, should you change your mind, that interference
will not represent a way in which you are controlled. Others figure as agents of
interference in this story but they do not control you, since they operate subject
to your own control; the interference they practice is non-arbitrary: it is forced to
track your conscious interests, not the interests of the interferer.+

On this neo-republican account, the non-deliberative control that affects your
freedom is identified with domination. You will be dominated by others in a given
choice in the measure to which they have a power of interfering in that choice and
that power is not subject to your own control: it is, in that sense, an arbitrary power
in your life. The account implies that freedom in a particular choice requires the
absence of an arbitrary power of interference on the part of others. But it does not
require the absence of a non-arbitrary power of interference. To the extent that
others interfere only non-arbitrarily, the interference practised will restrict your
choice, as natural obstacles may do, but it will not make you unfree in that choice;
you will be the one who is ultimately in charge.

So much for what republican freedom requires in a given choice. But people
cannot be free in every possible choice, if only because some choices—say, that of
exercising interference or not—may be inimical to the freedom of others. So what
choices in particular should be free, on the republican approach?

The approach hails freedom as non-domination as an ideal for those choices
that each can enjoy, consistently with others enjoying them equally at the same
time: that is, for those choices that count as basic liberties.5 Freedom in this sense
is a property of persons; it is a status that they enjoy to the extent that they are

3 This will remain true even if others become so well disposed—even if you prove to be so charming or
amusing—that they allow you to act on whatever happens to be your preference. To the extent that they retain
the power of interference, and are ready to interfere should their disposition change, they remain your masters.
You operate only within their power and whatever you do is done cum permissu, in the old republican phrase:
by their implicit or explicit leave.

4 Pettit, P., Republicanism: A Theory of Freedom and Government (above, n. 1).

5 Pettit, P., “The Basic Liberties’, in Kramer, M. (ed.), Essays on H. L. A. Hart (Oxford: Oxford University

Press, 2008). The domain of choice over which the freedom is defined may not seem to be very extensive but
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more or less proof against dominating control by others in basic domains of choice.
Intuitively, it is the property of being able to stand equal with others in a position
where all can see, and all can see that it is universally seen, that the person cannot
be pushed around with impunity. Attempts to push the person around will be met
with resistance or, should they succeed, the perpetrators will be subject to a sort of
redress that is designed to vindicate the standing of the victim.¢

2. Republican Justice and Republican Legitimacy

One of the features of neo-republicanism, unlike the older tradition on which it
draws, is that it embraces an inclusive conception of the members of any society;
they include at least all permanent residents who are adult and able-minded, not
just the propertied, mainstream males on which political theory had traditionally
focused. For that reason, the approach might be described as liberal republicanism.”
What are the requirements of freedom as non-domination from the point of view
of such an inclusive citizenry?

A first requirement is that citizens should each have sufficient resources not to
be subject to personal domination by other agents, individual or corporate; such
resources will include financial clout, social standing, and legal protection. A second
is that they should have sufficient resources as a group not to be subject to collective
domination by agents such as states, multinational corporations or international
organizations. And a third is that the agencies whereby such a distribution of
empowering resources is ensured—and, as it may be, some other collective goods
are made available—should not themselves dominate those people either personally
or collectively.

the degree of independence required in that domain ensures that freedom as non-domination makes heavy
demands.

6 Should I have said that the neo-republican maxim is equal freedom as non-domination, not just freedom
as non-domination, period? If the equal-freedom formula is preferred, I am happy to go along with it. But
for the record I think that freedom as non-domination is a property such that the best way to maximize it
from any less than perfect position will be to take steps towards ensuring greater equality in its enjoyment.
See Pettit, P., Republicanism: A Theory of Freedom and Government (above, n. 1); Lovett, F. N., ‘Domination:
A Preliminary Analysis’, Monist (2001) 84, 98. Let the weaker be further protected and that will increase their
aggregate non-domination without necessarily reducing anybody else’s. Let the stronger be further protected
and two features of the move are likely to make it ineffective. First, the extra protection is unlikely to increase
the non-domination of the strong as much as it would have increased the non-domination of the weaker; it may
just make assurance doubly assured. And second, the extra protection is likely to give them yet a further resource

for imposing on the weaker and so reducing the non-domination of the weaker.
7 Dagger, R., Civic Virtues: Rights, Citizenship, and Republican Liberalism (Oxford: Oxford University Press,
1997).
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The first of these requirements is naturally identified as a demand of domestic
justice and the second as a demand of international justice. Both prescribe that
resources should be allocated according to a distributional ideal whereby individuals
are given their due: their due, on the neo-republican conception, as potentially
free, undominated subjects. Domestic justice would ensure that the people of a
country are given their due in their individual right as citizens, global justice their
due in their right as a collective citizenry.

The third demand, by contrast with the first two, is one of legitimacy. It requires
that the agencies whereby domestic and global justice is achieved operate on a
suitable pattern in pursuit of those ends. Whatever the options taken for the
distribution of resources—and however right they may seem to be—they should
at least be taken on the right basis. The options will often involve interfering in the
affairs of the relevant parties; this is obviously so in the case of the coercive state. The
republican requirement for legitimacy is that such interference should be conducted
on a non-arbitrary basis: on a basis that gives ultimate control of what happens to
those on the receiving end. The interference, ideally, should resemble that whereby
my partner, on my own instruction, hides the key to the whisky cabinet or the
cigar box.

This demand of legitimacy divides into two, since the agency whereby justice is
domestically assured is the state, and the agency whereby global justice is assured
is bound to involve the actions of many states and perhaps many individuals; I
describe it, for short, as the international order.

The problem of domestic legitimacy is that of ensuring that in the exercise of
its public power, the domestic polity is not a dominating presence in the lives of
its citizens. It is a non-dominating guardian against private domination and it is a
non-dominating organizer of whatever other collective goods it seeks to advance.
The problem of international legitimacy is that of ensuring that the exercises of
power whereby the international regime guards against domination over national
groupings, and pursues any other goods, does not itself involve the domination
of any individuals or their groupings. It is a non-dominating counterpart, at the
international level, of the non-dominating state.

So much for the general approach to issues of legitimacy that neo-republicanism
would sponsor. In the next two sections I look at the appeal and implications of
the republican criterion of legitimacy, first in the context of the domestic state, and
then in the international context. I argue, though only in a sketchy manner, that the
criterion makes a good deal of sense in each context and that it points us towards
sensible and attractive reforms.

8 Rawls, J., A Theory of Justice (Oxford: Oxford University Press, 1971).
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III. LEGITIMACY IN THE NATIONAL CONTEXT

1. The Republican Criterion of Domestic Legitimacy

According to neo-republicanism, the state can claim to be legitimate just to the
extent that it exercises its role in a non-dominating way. It must discharge its
functions under the ultimate control of the citizens. Specifically, it must give its
citizens effective and equally shared control over how it performs.

That a state is legitimate does not necessarily mean that you as a citizen are
morally obliged to obey its laws; other moral considerations might argue against
obeying them in particular instances. The notion of legitimacy is tied, rather, to
two distinct implications.® The first is that you have to acknowledge the right of the
regime to enforce the law coercively, to charge law-breakers with offences and to
punish them if they are duly convicted. And related to this, the second is that you
are only entitled to challenge the law by means that are available within the system.!

The republican criterion of legitimacy contrasts with more standard approaches
in focusing on how the state functions, not on how it is formed. There are two
formational constraints that might be suggested for legitimacy. One, associated
with Hobbes and Locke, is that citizens should consent to live under the state they
form. This is unappealing, since consensual entry won’t mean much unless there
is consensual exit; and in any case it would make all states illegitimate. The other
constraint is that citizens, however they enter, should have the option of leaving a
state if they wish. This is normatively more attractive, since freedom of exit would
mean that anyone who continues to live under a state does so voluntarily.

The republican criterion of legitimacy will require, in accordance with this exit
constraint, that the state should allow its citizens to leave if they wish; if it denied
citizens this right, then its status as a non-arbitrary source of interference would
surely be put in question. Giving citizens the right to exit, however, doesn’t mean
much in the contemporary world since there is no possibility of being able to
emigrate to an area where no state rules and only a limited possibility of being able
to emigrate to another state; no other state may grant the right of entry. Does that
mean that no state is legitimate, then? Surely not. The fact that everyone has to live
under some state, and that no one can opt for a state-free existence, is the product
of natural and historical necessity, not in itself the effect of dominating interference
by the local state.

9 Simmons, A. J., Moral Principles and Political Obligations (Princeton: Princeton University Press, 1979).
10" Notice, however, that civil disobedience is an act of protest within the system, not without, since the
protestors accept the right of the system to penalize their law-breaking; the idea, at least with overt disobedience,
to display the intensity of the protest by the willingness to risk and accept such penalties.
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In view of these considerations, republican theory focuses on a functional rather
than a formational account of legitimacy; thus it is generally dismissive of the idea
of a state of nature from within which people would voluntarily form a state.!! The
crucial requirement, according to almost all versions of the approach, is that the
state operates on a non-arbitrary basis: that is, as [ interpret the requirement that it
operate under the effective equally shared control of its citizens.

2. Satistying the Republican Criterion of Domestic
Legitimacy

What might it mean in practice for a state to operate under the effective and equal
control of its citizens or people? The people will control the state in this way only
if two broad conditions can be fulfilled. The first is that government is exercised
by agents and agencies that are subject to effective, popular influence: they are
suitably susceptible to inputs originating with the people. And the second is that
this influence is channelled and organized so that it forces government to operate
on terms that are endorsed across the population as a whole—or at least across
those who are reasonable enough not to think that they should be given special
treatment. In a phrase, the government of the non-dominating, legitimate state
should be constrained by the people to operate on the people’s terms; it should
answer to that broadly democratic ideal.

a. First Condition: The People’s Influence

Government cannot be exercised by an assembly of the citizenry as a whole, if
only in view of the numbers of individuals involved. It must be exercised, then, via
individuals who in some sense represent the people. There are broadly two different
types of representatives that we can expect to be duly sensitive to the influence of
the people. I describe these, respectively, as deputies and proxies.12

Let us assume that the popular terms on which government should operate have
already been established; we return to how this might happen in a moment. To take
the first of our two kinds of representative, people might find or induce in certain
agents or agencies a disposition to track, within flexible boundaries, whatever terms
they specify. And they might then rely on those agents or agencies as on deputies:
servants of their will. Or, to take the second possible channel, they might find

11 Rousseau may seem to be the great exception, since the state of nature plays such an important role in his
theory. But Rousseau is an innovative thinker who draws on many sources and he is not a typical representative
of the neo-Roman republican tradition that I have in mind. See Spitz, J.—F., La Liberté politique (Paris: Presses

Universitaires de France, 1995).
12 Pettit, P,. ‘Joining the Dots’, in Smith, M. et al. (eds.), Common Minds: Themes from the Philosophy of

Philip Pettit (Oxford: Oxford University Press, 2007).
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and induce in certain agents or agencies a disposition to behave more or less
inflexibly, out of a fixed motivational or institutional frame, in a way that happens
to fit with the terms they endorse. And they might then rely on those agents or
agencies as on proxies: independent centres whose operation in suitable positions
of power answers to their standing will as to how power should be exercised
there.

Deputies are most obviously recruited in the process of electoral appointment,
as when public authorities are elected for a period on the basis of their electoral
promises and then held to account for those promises when they seek re-election.
Or at least that is how it works in the ideal. But election is not the only way of
appointing deputies, and the desire for re-election is not the only basis on which
deputies can become disposed—or be reinforced in an existing disposition—to
track civic targets. Deputies may be recruited without election, as when those
elected appoint other functionaries to office. And elected or unelected deputies
may be given extra incentives to track civic targets on the basis of a desire to
achieve certain rewards—perhaps just the good opinion of those they serve—or
to avoid any of a range of penalties: the loss of office, a legal sanction, a public
rebuke, or of course the bad opinion of others. Elected deputies will include most
of the members of parliament or congress in all democracies and in presidential
systems they will include a variety of other public officials as well, in particular the
president or head of the executive. Unelected deputies will include the members
of the executive in parliamentary democracies and, in all systems, the members of
the executive staff: the functionaries whose job it is to carry out the wishes of the
administration.

Where do proxies fit in the standard political picture? At a variety of points, I
would say. Take the judge who is appointed for life, or not at least at the pleasure
of the appointing executive. Or take the statutory officer—the head of an electoral
commission, the head of the central bank—who is appointed on similar terms.
Given such terms of appointment, these agents and their agencies will not constitute
deputies who are triggered to respond to varying demands. But they may still
serve the people well. Suppose that the popular terms on which government should
operate require the fair and sensible application of the law, fair and sensible electoral
districting, and fair and sensible decisions on interest rates. Suitably constrained
and motivated, individuals and bodies of the sort mentioned should be capable of
imposing those terms very effectively.

But the proxies in a democratic system are not confined to those with official
appointments. Take the democracy in which there is such transparency of informa-
tion, such freedom of speech, and such access to the courts and parliament—and
to the press and the streets—that individual citizens and groups of citizens are
enabled to make challenges to those in power, and to do so with some chance of
success. Those who make such challenges within the system can be seen as proxies
for the people as a whole, since the people license such contestation and may do so
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with a view to imposing suitable terms on government. The contesters may or may
not mount their challenges for public-spirited reasons—they may just be acting
out of a felt, personal grievance—but in any case the actions they bring against
government may help to keep the authorities on their toes, exposing their decisions
to public scrutiny and assessment.

b. Second Condition: The People’s Terms

The people in a democracy can have a sustained influence on how they are governed
to the extent that they recruit deputies and proxies into a suitable network for
aggregating their efforts and can impose a suitable framework of opportunity,
incentive, and constraint on what they actually do. But such an organization of
deputies and proxies might give the people a lot of influence on government without
giving them control. The influence might be as wayward and directionless as the
influence of the weather. And if it were, then it would not deserve to be described
as control; it would not serve the imposition of any particular terms on the way
government is conducted. A crucial question, then, is whether we can find a basis
for specifying terms that the organization of democratic deputies and proxies might
be recruited to implement.

There are broadly two classes of terms that we might expect to have popular
support as terms on which government should operate. One class we might describe
as terms of association, the other as terms of argument. The first directs us to those
terms that have to be satisfied under any arrangement in which the members of a
population can claim to share equally in the control of government. The second
directs us to terms, apart from the terms of association themselves, which command
popular acceptance as relevant if not conclusive considerations in arguments about
what should be done by government.

There are a number of ways in which government might be conducted that would
breach the terms of association required for the very possibility of legitimacy. Here
are some obvious possibilities.

e Government is conducted on the basis of bargaining from unequal positions
of wealth and power, with resolutions depending on the compromises that
parties are willing to accept, given their beliefs about what others will accept.

e Governmentis conducted on the basis of debate about what is acceptable—that
is, what ought to be accepted—but not about what is acceptable equally to
each; some parties are given a privileged position in the exercise.

e Government is conducted on the basis of what is acceptable equally to each
but those who claim a privileged position are given an equal role with others
in determining whether something is acceptable.

e Governmentisconducted via elected or appointed representatives but outsiders
do not have any access to the exercise and do not have an opportunity to
contest or gain a hearing for claims about equal acceptability.
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e Government is conducted with a view to achieving unanimity and no policy
is adopted that falls short of being endorsed as acceptable on all sides; no
recourse is allowed to procedures for aggregating non-unanimous views.

e Aggregationisallowed but the procedure thatis used in any instance—majority
voting, the use of a lottery, referral to the expert committee—is not required
to be acceptable to each as a procedure to govern such cases.

Suppose that decision-making is organized in a society so that possibilities like
this are avoided and plausible terms of association are implemented. There is still an
abstract possibility that in arguing about what is equally acceptable to each, citizens
or their representatives will find nothing to say in favour of any proposal or any
procedure other than the bare claim: this is equally acceptable to each. But if this
happens, then there is going to be no way beyond assertions and counter-assertions
about equal acceptability. There will be a stalemate between those on different
sides.

While such a stalemate is possible in principle, however, it is not the sort of thing
that materializes in practice when people manage to conduct an ongoing debate
about issues of acceptability. Typically, the debate will go forward, however slowly,
as the parties succeed in finding considerations—terms of argument—that pass
muster on all sides as evaluations that are relevant to the issues under discussion.
Those considerations may not be equally weighted on all sides. And for that
reason, or because of differences in related empirical beliefs, their acknowledgement
may not lead to any consensus about the policy or procedure under discussion.
But the dissensus that appears will be built up on the basis of an agreement,
perhaps even an accumulating body of agreement, in normative presuppositions.
Those presuppositions will provide emerging terms of argument in the polity.
They will identify values that everyone is prepared to acknowledge as pro tanto
grounds for explaining why a policy or procedure ought to be equally accepted
by each.

I assume that the people and the representatives in any potentially legitimate state
will routinely participate in deliberation and discussion about what the government
should be doing and that they will frame this on the basis of considerations relevant
to what each ought to accept. They will conduct a debate that radiates throughout the
society, engaging citizens in their neighbourhood and workplace, in their churches
and associations. They will conduct the debate, not on a sectarian or in-group basis,
but on a basis that is common to more centralized, diverse forums: for example,
forums like the media, the hustings, the parliament or congress. And they will give
the debate particular importance in contexts, formal or informal, where it is used
as a basis for publicly justifying or contesting what government has actually done
or is proposing to do.

If public debate has this prominence in a society, and does not run straight into
stalemate, it is bound to give rise to the sorts of common, normative presuppositions
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I have in mind.’» When we find an argument relevant in any discussion then we
must give some credence to the connection it posits or presupposes between the
premises and the conclusion. We may not find the argument compelling, because
of rejecting a premise or because the support the premises offer for the conclusion
is outweighed by other considerations. But even if we reject an argument, marking
out a point of explicit disagreement with our interlocutor, the fact of accepting its
relevance means that we will have acknowledged an implicit point of agreement.
The intended effect of the response may have been to focus on a difference but the
unintended side-effect will be to mark out a common presupposition. !4

Let one person argue from the value of fairness to the need for a universal
health service, for example, and another argue from the value of quality in health
provision to the need for keeping a private component in the system. In so far
as they do not reject one another’s arguments as irrelevant, they will display a
common presupposition to the effect that both fairness of distribution and quality
of service are relevant values. They will divide on the case for a universal health
service only because of weighting those values differently or differing on some
related matter of fact: they may differ, for example, on whether universal health
provision would reduce the quality of service. But from our viewpoint, the important
thing to notice is how much they agree on. They presuppose in common that the
fairness of medical treatment and the quality of health provision both matter in the
society.

3. Building on These Conditions

Let us suppose that government is organized on a representative basis—a framework
and network of deputies and proxies—that allows for popular influence. And let us
suppose that there are terms of association and argument available that have popular
endorsement in the society. If those conditions are fulfilled, then there is room for

13 See Rawls, J., The Law of Peoples (Cambridge, Mass.: Harvard University Press, 1999). Rawls may often
have such normative presuppositions in mind when he speaks of public reasons and my ideas have clearly been
influenced by his discussion. I prefer to speak of common presuppositions, emphasizing points that are not
made in Rawls and might even be rejected by him: first, that they are generated as a byproduct of ongoing
debate; second, that they are relevant to such debate, no matter at what site it occurs, private or public, informal
or formal; and third that the presuppositions that operate in a society, or even in the international public world,
may include some that carry no independent moral force: we may think that it is a mistake that the relevant
parties endorse them. The language of common presuppositions, as used here, may be more in the spirit of
Habermas (see Habermas, J., A Theory of Communicative Action, vols. 1 and 2 (Cambridge: Polity Press, 1984,
1989) than Rawls (Moon, J. D., ‘Rawls and Habermas on Public Reason’, Annual Review of Political Science, 6
(2003), 257). I am grateful to Tim Scanlon for a discussion on this point.

14 Can’t we put everything up front in the premises of an argument and not allow presuppositions to sneak
in and establish areas of agreement behind our backs? No, we can’t. Every set of premises supports a conclusion
on the basis of a principle of inference that is not itself quoted as a premise. See Carroll, L., ‘What the Tortoise
said to Achilles’, Mind, 4 (1895), 278.
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organizing the state so that it is more or less effectively and equally controlled by
the citizens: so that, in the etymological sense, it is a democracy, a regime that is
subject to the power of the people. This goal will be achieved to the extent that the
organization of representatives ensures that government is conducted under the
discipline of those popular terms of reference.'s

A suitable organization of deputies and proxies will have two aspects. Any policies
that are inconsistent with the terms of reference will tend, for that very reason,
to be taken off the agenda of government; they will become unthinkable options.
And where a number of policies are consistent with those considerations, as many
will certainly be, then the decision between those tied candidates will be made via
a procedure whose use in the case at hand is supported by those considerations.
The procedure may be a vote in parliament, a referral to a community or expert
committee, a lottery device of some kind, or a society-wide referendum. Or
it may involve a mix of such processes: think, for example, of the gamut of
tests that a bill must pass under many democratic constitutions before it can
become law.

I shall assume that a well-designed frameworking and networking of deputies and
proxies can enable a people to regulate government for its conformity to local terms
of association and argument; it can provide a constitution under which those values
are reliably satisfied. The constitution, plausibly, would distribute opportunities,
incentives, and constraints among officials so as to maximize the chance that they
honour those values; it would require officials to justify their initiatives on the basis
of such considerations; and it would enable a variety of individuals and bodies to
challenge such initiatives for their conformity with the considerations.

Would this sort of organization serve to vindicate the legitimacy of the governing
regime? It would control government by considerations that equally reflect the
concerns of each. But would it give them effective control? I think so. The sort of
control that people would have over democratic decision-making in the scenario
envisaged can be compared with the control that individual agents enjoy when their
values are duly empowered in their decisions. If I am to be a self-controlled agent,
not just an arena where attitudes and actions form, then I must impose my values
on how those states evolve, not micro-manage them; I must ensure that I judge
according to the evidence or form desires that cohere with my values, not that I
judge that p or desire that q.'s What the people controls for is conformity to the
public values of democratic exchange, in more or less exact parallel, not for the
detailed direction of policy. If the control in self-controlled agents is significant,
then so is this form of democratic control.

15 Pettit, P., “The Power of a Democratic Public’, in Gotoh, R. (ed.), Against Injustice (Cambridge: Cambridge
University Press, 2008).

16 Pettit, P., and Smith, M., ‘Freedom in Belief and Desire’, Journal of Philosophy, 93 (1996), 429. Reprinted
in Jackson, F., Pettit, P., and Smith, M. (eds.), Mind, Morality and Explanation (Oxford: Oxford University Press,
2004).
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IV. LEGITIMACY IN THE INTERNATIONAL
CONTEXT

1. Approaching the International Context

Under the republican conception of legitimacy an agency that interferes in the lives
of a community will be legitimate to the extent that it is subject to the effective,
equally shared control of the members—to the extent that it is a non-arbitrary
power that is forced to track the interests they are disposed to avow. The legitimacy
of the agency means, not necessarily that members are obliged to obey its dictates,
but that they are required to acknowledge its right to issue those dictates and their
own obligation, if they do not approve, to oppose them within given systemic
guidelines.

We have now seen how this conception of legitimacy applies in the national
or domestic context, requiring a legitimate government to be constrained by the
people—say, by the frameworking and networking imposed on representatives—to
operate on the people’s terms. The discussion of national legitimacy provides a model
for the discussion of international legitimacy and, as we shall see, it identifies an
ideal —that of the legitimate state—that plays an important role in the specification
of what international legitimacy requires.

The issue of international legitimacy is raised by the various agencies that are
established by states—ultimately for the certainty and order that they confer'”—in
the international forum. These are organized on the basis of a more or less
shared understanding of international law and its jurisdiction; they develop around
a framework of international and regional agreements and treaties; and they
constitute a network in which each body operates in a relatively distinct sphere
but seeks more or less successfully to coordinate its actions with those of other
such entities. They include military as well as more political bodies, and bodies of a
regional as well as a global character. But the agencies of most pressing concern are
those of a global, regulatory character.

Kingsbury, Krisch, and Stewart identify a variety of players in global regula-
tion: formal treaty-based international organizations (such as the World Trade
Organization, the Security Council, the World Bank, the Climate Change regime,
etc.); informal intergovernmental networks of domestic regulatory officials (such
as the Basel Committee of national bank regulators); domestic authorities imple-
menting global regulatory law; and hybrid public-private as well as purely private

17" Keohane, R. O., After Hegemony: Cooperation and Discord in the World Political Economy (Princeton:
Princeton University Press, 1984).
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transnational regulatory regimes.'s These implement a regime of global regulation
over commercial and other activities. They establish international networks of
agencies and officials that have been said to constitute a ‘new world order’.20

Legitimacy in the international context raises two particularly sharp problems that
do not have domestic analogues. I describe one of these as the membership problem,
the other as the imbalance problem. In what follows I first sketch the membership
problem and how to resolve it; then I introduce the line on international legitimacy
that a republican approach would support; and after that I discuss the imbalance
problem and the difficulty that it raises for republican theory.

2. The Membership Problem

By analogy with domestic legitimacy, the legitimacy of the international order is
going to depend on the extent to which that order is subject to the effective, equally
shared control of the members of the order. But in the domestic case there is
little or no question as to who should be the relevant members. Membership is
individual and inclusive; it extends at least to all adult, able-minded, and more or less
permanent residents of the state’s territory. In the international context, however,
the analogous question of membership is naturally subject to dispute. Should the
parties who are to exercise effective, equally shared control be all individuals on
earth, or all the states under which such individuals live, or perhaps all ‘peoples’, in
John Rawls’s preferred term?

There are difficulties with taking all actual individuals to be the relevant parties
to international legitimacy. One problem with the proposal is that there is no such
thing as an international discourse, analogous to the discourse in a deliberative
democracy, which would identify considerations that all individuals understand,
regard as relevant, and would want to be empowered. Christiano emphasizes
perhaps the most important aspect of this problem when he says that international
civil society—the society of vigilant citizens and civic movements—is not nearly
as dense as the civil society that keeps domestic governments on their toes.2!

A further problem with the idea that individuals should be taken as the parties
to international legitimacy is that if people form domestic states, and if those states
are legitimate in the sense explained, then it is hard to see why they would want
the international order to be controlled by them in an individual capacity rather
than via the states that they form. “The democratic state is a reasonably successful

18 Kingsbury, B., Krisch, N., and Stewart, R., “The Emergence of Global Administrative Law’, Law and
Contemporary Problems, 68 (2005), 15.

19" Braithwaite, J., and Drahos, P., Global Business Regulation (Cambridge: Cambridge University Press, 2000).

20 Slaughter, A.-M., ‘The Real New World Order’ Foreign Affairs, 76 (1997), 183; Slaughter, A.-M., A New
World Order (Princeton: Princeton University Press, 2004).

21 Christiano, T., in this volume, 134-5.
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mechanism’, as Tom Christiano says, ‘for accommodating and representing the
interests and concerns of its members’.22 And that being the case, it is hard to see
why the members of such a state should not prefer to rely on the states to police the
international order.

So should we say that an international order will be legitimate to the extent that it
is effectively and equally controlled by all states? That doesn’t appeal as a way to go
either, since there is no persuasive ground for wanting states to exercise such control
over the international order, if those states include some that are undemocratic and
domestically illegitimate; if they include some that oppress their peoples or some
that do not have the capacity to serve them appropriately. We have to condemn
the exercise of dominating control over legitimate states that speak and act for
their peoples; dominating those states means dominating the individuals who form
them. But we may applaud certain exercises of dominating control over illegitimate
states: those that fail to serve the interests of the individuals who live within their
boundaries. Certainly we will take this line if we are normative individualists: that
is, if we hold, plausibly, that a treatment given to an institutional entity like a state
counts as good or bad just in so far as the effects are good or bad for individuals.23

Christiano effectively raises the same problem when he says that while democratic
states might do very well at policing the international order on behalf of their
members, this is not so with what he describes as non-representative states. These
include states that act primarily for an elite or a preferred majority, or that do their
business in such secrecy that there is no possibility of holding officials to popular
account.

Might we avoid these problems by claiming that the international order will be
legitimate in so far as it is effectively and equally controlled by legitimate, democratic
states? The difficulty with that approach is that it gives no role, as intuitively it
should do, to those individuals who live under illegitimate states: that is, under
oppressive, ill-ordered states that only serve a minority or under poor, disordered
states that serve few if anyone. There would be no problem if all states on earth
were more or less legitimate, for giving such states equal and effective control over
the international order would be consistent with normative individualism. But the
difficulty is that not all states are of that kind.

These observations irresistibly push towards the conclusion that a legitimate
international order must, ideally, discharge two separate tasks: first, establish
conditions under which all populations can form legitimate states to speak and
act for them as peoples; and second, set up a suitable international order that
is effectively and equally controlled by such states. That conclusion takes us into
ideal-world theory, of course, but it gives guidance on what should be attempted

22 Tbid. 136.
23 Kukathas, C. and Pettit, P., Rawls: A Theory of Justice and its Critics (Cambridge and Stanford, Calif.: Polity
Press and Stanford University Press, 1990).
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by the international order in the real, deeply imperfect world. It suggests that
while the international order should be maintained by states that are more or
less legitimate—and maintained on terms that those states accept—it should be
committed as a first priority to trying to establish legitimate states for peoples who
are denied them.

This policy would argue for international steps to help relieve suffering and
deprivation in disordered states and to take suitable, if proportional measures to
replace or reform oppressive regimes. The international order would be primarily
an arrangement among domestically legitimate states—in effect, well-ordered
democracies—but it would be committed to enabling more and more states to
become legitimate in that sense.

If we adopt this approach to international legitimacy, then we effectively take
sides with John Rawls when he argues for an international order of peoples rather
than states. A people exists and operates, on his view, just in so far as its government
is a ‘representative and effective agent’,4 so that the state counts as ‘the political
organization of the people’.2s A people exists and operates when the state it forms
is a liberal one, in Rawls’s terminology: in effect, a state that conforms to our
requirements for domestic legitimacy. To take the line suggested here, then, is
precisely to give priority to peoples in Rawls’s sense.

Rawls’s insistence that a people properly exists and functions only in the presence
of a fully liberal state represents his ideal-world theory. Famously, however, he
allows that in the real, imperfect world peoples may also be taken to form and
act—and should gain recognition in the international order—under what he calls
‘decent’ regimes. In these regimes, everyone will have a say but some may have a less
direct say than others. As the members of a religious or other minority, for example,
they may have the collective voice provided by a minority spokesperson: they may
not have a vote in their own right or they may not be able to contest government
decisions in their own right.

Rawls’s line is attractive to the extent that it guards against the danger that only a
relatively small, culturally homogeneous group of states might count as the primary
units in the international order. But it lowers the standards for when a state is
legitimate or representative, and it may make the line taken here seem to be less
normatively commanding. What should we say on the issue?

I think that the line taken by Rawls is quite reasonable but for reasons other
than any that he canvases. There are grounds for thinking that treating less than
properly legitimate and representative states as if they commanded such a status,
giving them full membership in the international order, will sometimes be the best
way of achieving the first priority mentioned above: that of enabling a maximum
number of peoples to live under legitimate states. This is because the best way to

24 Rawls, J., The Law of Peoples (above, n. 13), 38. 25 Tbid. 24.
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push a state towards greater legitimacy may be by treating it as if it were legitimate,
incorporating it fully into the international order.

Treating immature or irresponsible individuals as responsible may ‘responsibilize’
them, as David Garland argues.?s This is because it may offer those individuals an
extra incentive to prove worthy of being held to the relevant standards and it may
thereby help to give them the capacity to live up to the standards; it may make them
fit to be held responsible.2” Something similar is true, I suspect, of state legitimacy.

Few states are likely to be fully or unfailingly legitimate, in the terms of our
earlier discussion, and incorporation into an international order may actually
serve to increase or sustain domestic legitimacy. It can do this in two ways. First,
indirectly, by pressing states to recognize in their domestic practice principles that
they are led to endorse within international covenants and organizations. And
second, directly, by enabling individuals to launch an appeal against their own
states to international bodies that states are diplomatically or formally committed
to respecting.2s This thought is worthy of further exploration but cannot be pursued
further here. It suggests that the international order should be seen as having a
partly developmental rationale. Not only can it establish a mode of relationship
between states that facilitates the achievement of shared, global goals. It can also
help to promote and sustain the attainment of domestic legitimacy in those states
that are incorporated as full members.

3. The Republican Line

Suppose we adopt the view, then, that the international order will be legitimate in so
far as two conditions are fulfilled: it is designed at any time to maximize the number
of peoples who live under domestically legitimate governments; and it conducts
the business of protecting legitimate states against domination, and securing other
collective benefits, in a manner that gives legitimate states equal and effective control
over how it operates. The central question bears, then, on how the condition of
equal, effective control can be fulfilled. What form should the international order
take, if it is to be subject to such control? And what means are available whereby it
can be suitably controlled?

Taking the issue of form first, should the international order function like a state:
say, a federal state under which existing states are incorporated irrevocably? Or
should it assume a less demanding shape: one, in particular, that allows states to
secede from any arrangements that it puts in place?

26 T have benefited from discussion with the authors of R. E. Keohane, S. Macedo, and A. Moravcsik

‘Democracy-enhancing Multilateralism’, International Organization vol. 63, 2009, 1-31.
27 Pettit, P., A Theory of Freedom: From the Psychology to the Politics of Agency (Cambridge and New York:

Polity and Oxford Press, 2001).
28 | have benefited from a number of discussions with Bob Keohane, and Steve Macedo on how international

institutions can bolster and improve the domestic democracies of those states that are party to them.
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Considerations of feasibility alone would argue against seeking a federal, world
state: it is very hard to see how existing states and peoples might be persuaded to
give up their sovereignty irrevocably to a distinct entity. But those considerations
are supported in any case by a distinct, normative argument. It is not clear how
a state could be legitimately denied the right of exit, as federation would strictly
require, in the event of its members deciding against continuing membership. There
is no room here for the argument that we used at the domestic level to the effect
that there is nowhere that an exiting member may be able to go.

On the question of the form to be taken by the international order, these
considerations argue that international agencies should have the backing provided
by a voluntary association of states, not the backing that a world federation—in
effect, a world state—would provide. What should we say, then, on the second
question? How is the order that is constituted by international agencies to be
controlled by member states?

It might be thought that the right of exit will be enough on its own to give
legitimate states all the control they might want and to establish thereby the
legitimacy of the international order. The exit constraint means that states will be
free to leave the international organizations whose legitimacy is in question. If states
do not vote with their feet by leaving such agencies, as a right of exit would enable
them to do, that may in itself seem to provide a guarantee that the agencies are
operating in a pattern that member states approve. Christiano seems to go broadly
along with this thought, when he says that voluntary association ‘allows states to
pick and choose what terms they enter into’.? Freedom of exit would seem to
ensure the ultimate form of control over an organization and thereby guarantee
its legitimacy. It would give each member state a conditional veto on how the
organization behaves: a veto on how the organization operates, if it is to retain that
state as a member.

Things, unfortunately, are not as straightforward as that. Any individual state
that signs up to a trading agreement, or to any organization in which its interests
overlap with those of other members, is going to find it very hard to exercise the
right of exit. The other members will generally be disposed to penalize any defector
and the penalties in prospect may act as a powerful deterrent against secession.
Given this pressure to stay within an international organization, then, any state
may find itself under the thumb of that agency. For when the agency imposes
its rules on a member state—when the WTO finds, for example, against one or
another member of the organization—then that state will be effectively coerced
into compliance. The existence of a formal right of exit may guard in principle
against domination by such an agency. But in practice it will not do so. States lock
themselves into potentially dominating sources of influence and control when they
sign up to different international arrangements. They may have a fully effective

29 Christiano, T., this volume, 136.
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freedom of entry—though even this is not certain, in view of the pressures to join
that other states may impose—but they will not have a fully effective freedom of
exit. And freedom of entry does not do much for securing legitimacy in the absence
of a corresponding freedom of exit; it may be just the freedom to suffer for a past
mistake.

How can states impose an equal, effective control on international bodies,
then, thereby establishing the republican legitimacy of the order that those bodies
constitute? I see only one plausible path: by frameworking and networking those
organizations so that they are more or less forced in their decisions to honour terms
of association and argument that command allegiance on all sides.

If this is right, then there has to be an international discourse among states
that parallels the discourse of a domestic democracy. That discourse has to give
rise to a currency of considerations that are recognized as relevant considerations
that any state may reasonably invoke in assessing one or another international
initiative.*> And those considerations have to be empowered by the ways in which
international agencies and their officials are frameworked and networked with
each other. Plausibly, the agencies will be subject to conditions that favour acting
on such considerations; they will have to justify their decisions on the basis of
the considerations; and those justifications will be exposed to public, potentially
effective challenges from non-states as well as states: say, from the non-governmental
organizations that operate in a global context.

Is it plausible to expect relatively egalitarian terms of association to be established
amongst states in the international arena and more or less universally endorsed
terms of argument to get endorsed there? Many will say that what we should
expect to find, rather, is a pure power play in which states bargain with one
another, each seeking to make only the minimal concession required to elicit the
cooperation of others. Given the power differentials between states, it may be said,
nothing else would be compatible with the self-seeking incentives of states and their
representatives.

Incentive-compatibility is not the only constraint, however, on what may emerge
in the dealings of states or indeed any agents with one another. Equally important, or
important in only a slightly reduced degree, is something that we might describe as
constraints of discourse-compatibility.3! A proposal or ideal will fail to be discourse-
compatible to the extent that it is not one that can be supported in a deliberative
forum by reasons that are accepted on all sides as relevant to the issue. The most
egregious examples would present one side in the deliberations as unequal in some
significant manner to the other. Consider in this connection the memo by Lawrence
Summers, then chief economist to the World Bank, which was leaked in 1991.

30 For an extension of the Rawlsian idea of public reasons to the international forum see Cohen, J.,

‘Minimalism about Human rights: The Most We Can Hope For’, Journal of Political Philosophy, 12 (2004), 190.
31 Pettit, P., Rules, Reasons, and Norms: Selected Essays (Oxford: Oxford University Press, 2002), 276.
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This made a case for exporting heavy polluting industries to the third world on
the ground, roughly, that the anti-pollution preferences of poorer, shorter-lived
individuals would not be as strong as those of the richer and longer-lived. The memo
caused indignation world-wide, precisely because the proposal was incompatible
with the assumptions of equality that underpin deliberation. A Brazilian official
wrote in understandable incredulity that the reasoning was ‘perfectly logical and
totally insane’.3

If discourse-compatibility plays an important role in the relations between states,
it need not be excessively optimistic to expect that relatively egalitarian terms of
association will be recognized in international forums and that universally endorsed
terms of argument will tend to get established there. But is it plausible to think that
international agencies might be capable of being forced to implement such terms
of reference, thereby allowing legitimating control of their operations to member
states? At this point we confront what I called the problem of imbalance. This is
closely related to the problem that Christiano describes as one of ‘asymmetrical
bargaining’.3

4, The Imbalance Problem

We confront a striking dilemma when we think about how to appoint to interna-
tional bodies and how to police those appointed authorities—those deputies or
proxies—so that they reliably act on suitable terms of association and argument.
Either the distribution of appointments and the organization of offices will reflect
the greater power of some countries, where that power may depend on population,
territory, resources, or wealth. Or it will not reflect such inequalities of power but be
devised on an egalitarian basis. But in the first event, won’t the arrangements tend to
favour the fewer, more powerful countries; and in the second, the more numerous
and less powerful? And isn’t any such favouritism inconsistent with legitimacy?
The first point to make in response is that there are some ways in which it
is reasonable that the stronger or the weaker be favoured, on plausible terms of
reference, and that these should be distinguished from modes of favouritism that
are indefensible. It is hard to imagine an international forum of discussion in
which there was no agreement that those with larger populations should get greater
access to some common benefit—say, a vaccine that is distributed by international
agencies—and that those with more natural resources should be enabled to use
them to their commercial advantage. And, equally, it is hard to imagine that there
might not be agreement that those with lesser wealth should not have to pay the

32 For the content of the memo and criticism of it, including mention of this response, see <http://www.

counterpunch.org/summers.html>.
33 Christiano, T., this volume, 126 .
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same as those with greater wealth into international agencies and that those with
smaller populations should not be subject to unconstrained, majority control in
international bodies.

Let such positions on differential treatment be accepted in international discourse,
and they may have an impact, notjust on how argument is conducted in international
agencies and bodies, but on the appointments that different countries are allowed
to control and on the modes in which appointees operate. They will support certain
allowable asymmetries within those agencies and bodies. But won’t any asymmetries
tend to facilitate unwarranted favouritism, whether towards the more powerful or
towards the less powerful? Not necessarily, I think. The second point to make in
response to the general problem of imbalance is that this is not an inevitable effect,
however difficult it may be to avoid it.

Many international authorities and agencies will be proxies who are subjected to
incentives, opportunities, and constraints that support decision-making according
to accepted terms of reference; the very reputation of the individuals and bodies
involved may depend on the display of such impartiality.** And while there will
certainly be many decisions that are up for negotiation between countries of different
levels of power, the asymmetry can be muted by the capacity of weaker countries to
make common cause with one another.

Stronger countries may always seek advantages that would be hard to support
in multilateral, egalitarian discussion of what ought to be accepted by each. This
appears, for example, in their tendency to shift to another forum of debate when
one forum proves disadvantageous, and in their attempts to opt out of multilateral
discussions altogether in favour of bilateral, one-by-one arrangements with other
states.’s But it is by no means assured, and by no means evident, that they can
always get away with these initiatives. Coalitions among weaker countries, if they
can only hold together, may often be able to drag them back to the table and exploit
constraints of discourse-compatibility in their own favour.

But is it possible, in that case, that the coalitions of weaker countries will be able
to implement a regime that is unduly favourable to them? I do not think so, for two
reasons. First of all, the constraints of discourse-compatibility will militate against
such favouritism on the same grounds that they militate against favouritism towards
the strong. And secondly, stronger countries will inevitably be able to exit from
international arrangements at a lesser cost than others; thus they will be able to bail
out of any organizations in which the balance of power has shifted uncomfortably
towards coalitions of the weaker.

International forums are always in danger of becoming sites for the exercise of
brute power, of course, but there is no necessity attaching to that result. If the power

34 Brennan, G. and Pettit, P., The Economy of Esteem: An Essay on Civil and Political Society (Oxford: Oxford

University Press, 2004).
35 Braithwaite, J. and Drahos, P., Global Business Regulation (above, n. 19).
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on different sides looks to be even roughly balanced, then that may create a space
where the international order can interfere in the affairs of different states under the
equal and effective control of terms that are accepted on all sides. It may constitute
a regime of global regulation that has a good claim to legitimacy. We may be very
far from that ideal, as things currently stand, but there are no blocks in evidence
that good institutional design might not prove capable of removing.
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CHAPTER 7

THEORIZING THE
SOURCES OF
INTERNATIONAL LAW

SAMANTHA BESSONY

I. INTRODUCTION

Although, and probably because, it is one of the most central questions in in-
ternational law, the identification of the sources of international law, that is, its
law-making processes, remains one of the most difficult. Not only is it important
in practice to identify valid international legal norms and the duties that stem from
international law. It also implies understanding the nature of international law
itself, i.e. the legality of international law.! Furthermore, determining the sources of
international law also means (briefly) explaining some of the origins of its norma-
tivity and claim to authority, but more importantly of its legitimacy and justification
in imposing exclusionary reasons to obey on its subjects.

* Many thanks to John Tasioulas, Anthony D’Amato, David Lefkowitz, and Allen Buchanan for helpful
feedback and comments.

I Hart, H. L. A., The Concept of Law (rev. edn., Oxford: Clarendon, 1994), 213—-16; D’Amato, A., ‘Is
International Law Really “Law”?’, Northwestern Law Review, 79 (1985), 1293; Higgins, R., Problems ¢ Process,
International Law and How We Use it (Oxford: Oxford University Press, 1994), 17—18.
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1. Legal Accounts of the Sources of International Law

Interestingly, the question of sources is often met with placative confidence among
international legal scholars. It is usually solved by reference to the formal sources of
international law, and in particular to the now largely obsolete but still venerated
triad of sources one finds in Article 38 of the 1945 International Court of Justice
(IC]) Statute: treaty law, customary law, and general principles, complemented by
other sources usually deemed as ‘ancillary’ or ‘auxiliary’, that is, the case law and
the writings of eminent specialists.

The first drawback of those legal accounts is to unduly corset international
legal sources in state-like categories despite important differences in practice.
First of all, international law-makers are of a collective nature, i.e. mostly states
and international organizations (I0s), and only sometimes individuals, whereas
law-makers in the national legal order are individuals. There, individuals are the
primary law-makers, albeit not in their private capacity: either directly qua citizens
or indirectly qua officials. In international law, by contrast, there is a plurality
of different law-makers and they usually take part in international law-making
processes individually rather than officially in the name of an international political
community. Traditionally, states have been the prevalent international law-makers
and have produced alone laws that apply not only to them, but also to other
international subjects such as IOs and, more and more, to individuals. As a
consequence, there is a widespread lack of congruence between international law-
makers and legal subjects, whereas that congruence is the main claim of democratic
constitutional municipal orders.

Second, the law-making process is mostly legislative in national legal orders, with
other sources retaining a minor role, whereas there is currently no single world
legislator in the international legal order and hence a plurality of equivalent sources
of international law. As a result, those sources have always been and are increasingly
intermingled in their respective processes and they influence each other mutually.
Of course, treaty-making has been prevalent and increasingly so, but customary
law traditionally constitutes the backbone of general international law and has been
strengthened in recent years by the development of multilateral treaty-making and
codification processes. Finally, the national legal order is usually centralized and
unitary with a hierarchy among sources and even among various areas of national
law, whereas the international legal order is vertically pluralistic in the absence of
a hierarchy among legal sources, on the one hand, and horizontally pluralistic or
fragmented in many parallel legal regimes on different matters but also in different
regions, on the other.

A second difficulty with current legal accounts of the sources of international
law is their relative blindness to the important changes that have occurred in
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international law-making in recent years. Through the so-called legalization of
international law, its density has increased with more legal norms being adopted
over more issues previously left to national law-making processes and by many law-
makers at the same time.2 First of all, international legal subjects have multiplied and
with them the potential scope of law-makers, thus threatening the legal monopoly
of states qua law-makers in favour of international organizations and, to a lesser
degree, individuals.? Second, with the emergence of new law-makers, international
law-making processes have become institutionalized and evolved towards similar
multilateral and quasi-legislative processes. Finally, and as a result, international
law’s normativity has also evolved drastically: from being subjective international
law has become more objective, from relative it has turned more universal and,
in terms of degree of normativity, it now ranges from low-intensity or soft law to
imperative law.

2. Philosophical Accounts of the Sources of International
Law

Traditional philosophical accounts of the sources of international law also offer a
skewed view of international law-making. Theories of international law are often
starkly contrasted, with legal positivism, on the one end of the spectrum, and
natural law theory, on the other. This contrast leads to a Manichean opposition of
treaty-law qua posited law, on the one side, to customary law and general principles
qua natural law, on the other.

An important reason for this opposition lies in the central feature of the modern
international legal order, that is, the equal sovereignty of states. This principle has
implications for international law’s authority: pacta sunt servanda, i.e. the principle
according to which states are only bound by the laws they have consented to.
Consensualism can mean three things in terms of international law’s authority:
international law can only be subjective in content, i.e. limited to what those states
have consented to; it can only be relative in (personal) scope, i.e. limited to those
states which have consented; and it can only be of one single degree, i.e. the one
set by the consent of each and every state. No wonder therefore that this binary
opposition was translated in terms of a stark opposition between legal positivism

2 See the discussion in Cassese, A. and Weiler, J. (eds.), Change and Stability in International Law-Making
(Berlin, New York: De Gruyter, 1988); Lowe, V., “The Politics of Law-Making: Are the Method and Character
of Norm Creation Changing?” in Byers, M. (ed.), The Role of Law in International Politics (Oxford: Oxford
University Press, 2000), 207.

3 See e.g. Alvarez, ., International Organizations as Law-Makers (Oxford: Oxford University Press, 2006);
McCorquodale, R., ‘An Inclusive International Legal System’, Leiden Journal of International Law, 17 (2004),
477.
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and natural law theory. In terms of legal validity, indeed, consensualism implies
legal positivism, i.e. the account of law which links its validity to its being posited,
as opposed to natural law theory, which links the validity of law back to its moral
content.

The difficulty with this approach to legal validity and to legal sources is double,
however. First of all, consensualism is primarily an approach to normativity and
to legitimacy and not—at least immediately—to legality. Moreover, as we will see,
state consent can no longer be deemed as the most important source of normativity
and legitimacy in international law. It is important therefore that the theory of
sources of international law be clearly separated from the latter. The problem,
however, is that legal positivism is often coined as necessarily consensualist in
international law, and the reverse is also true: a non-consensualist approach to
international law and legitimacy is only deemed as plausible in a natural law
framework. The second difficulty, therefore, is that legal positivism does not
necessarily imply consensualism and its opposition to natural law theory has been
seriously exaggerated. There is nothing about legal positivism that is incompatible
with objective, universal, and imperative international law. Nor, more importantly,
does legal positivism contradict majoritarianism. As a result, the opposition between
legal positivist and natural law accounts of international law is far less diametrical
than it is alleged to be.

The aim of the present chapter is to develop a theory of the sources of international
law that takes up those different challenges. Its purpose is not, therefore, to provide
a detailed discussion of all sources of international law.+ Theorizing international
law does not amount to descriptive sociology, but sets standards for a coherent
and legitimate international legal practice. As a result, it is as normative as the
processes it purports to explain. There are, it shall be argued, normative grounds
for positing international law and adopting a positivist approach to the sources
of international law, and these are in particular grounds of global justice and
peaceful cooperation among equal international subjects whose conceptions of
justice diverge. The proposed account of international law relies on a democratic
theory of sources, according to which the democratic nature of the international
law-making process makes for the conditions of equal respect and inclusion
of all those affected, necessary for legal coordination among different subjects
of international law in conditions of pervasive and persistent moral and social
pluralism.

4 See e.g. Boyle, A. and Chinkin, C., The Making of International Law (Oxford: Oxford University Press,
2007); Degan, V. D., Sources of International Law (The Hague: Kluwer Law International, 1997); Danilenko, G.,
Law-Making in the International Community (The Hague: Nijhoff, 1993); Van Hoof, G. J. H., Rethinking the
Sources of International Law (Deventer: Kluwer, 1983).
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II. PUuBLIC INTERNATIONAL LAW AND ITS
SOURCES

1. Public International Law

a. Notion

In a nutshell, one may say that public international law is a set of legal norms
pertaining to the international community and to the cooperation between interna-
tional legal subjects, whether states, international organizations, or, less frequently,
individuals.

First of all, the international dimension of international law should be understood
as broader than interstate or intergovernmental law, since its subjects, object, and
law-making processes now implicate individuals and IOs as much as states. In
fact, international law also differs from other forms of law generated beyond the
municipal level such as supranational law. The difference between international
and supranational law has been said to revolve around the decision-making
procedure (unanimity versus majority-rule), the personal scope of the law produced
(relative versus universal), and the origin of its normativity (subjective versus
objective). Nowadays, however, the development of multilateral and majority-
based international law-making provides a good example of the increasing overlap
between those categories.

What is strictly speaking international as opposed to national about international
law no longer lies in its subjects nor in its objects; certain international legal norms
now apply directly to individuals in national territories (even without national
transposition or specification in national law) and overlap with other national and
regional norms over the same territory and the same legal subjects, since they
address at least in part the same objects. Nor can the difference be traced back to
the law-makers since individuals have become law-makers in certain regional and
international law-making processes as in the European Union (EU). The difference
must therefore lie in the law-making processes themselves or, in other words, in the
sources of international law: international law-making processes take place above
the national state or sometimes inside it, but by implicating other subjects than the
national law-makers only. It is important, in other words, to distinguish carefully
the sources of national, regional, or international law from the national, regional, or
international sources of the law applicable at each and every layer of the complex
global legal order.
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Second, international law is sometimes referred to as public international law.
For a long time, international law was the product of a law-making process between
states only and its object was inter-state relations only, thus making it public both
in respect of its subjects and objects. Nowadays, however, there is no longer much
that is only public about international law whether in its legal subjects and its
law-makers (which also include individuals) or in its objects (which also include
private relationships). As a result, it is the public or, more exactly, the official
nature of the international law-making process itself, by contrast to mere inter-state
contracts or transnational forms of private regulation,s that makes international
law public. In this context, the international law-making role of individuals should
be thought of as official, taking part in processes where states participate qua
officials and where individuals participate qua post-national citizens or accountable
representatives as in the EU and not only qua bankers, NGO lobbyists, or natural
resource dealers.c Whereas private norms are a common feature of autonomous
regulatory mechanisms in certain areas of national law as well, they are not usually
regarded as sources of law, but merely as legal acts empowered by law to give rise to
legal obligations in specific cases.”

b. Distinctions

International law is often divided between general international law and interna-
tional law tout court. In principle, law is by definition general in its personal scope
as opposed to a relative source of mutual obligations. The distinction can therefore
only be one among legal obligations as opposed to sources. The personal scope
of a specific obligation, as when it is erga omnes or omnium for instance, is not
necessarily a function of its sources. As a result, the universality of international
law should not be confused with its generality that is a quality of its being law;
international law applies per se to an indefinite number of subjects provided they
qualify with the conditions set by each legal norm (generality) and it is then up to
each legal norm to define its personal scope more or less universally. The distinction
is made difficult in international law, however, because, contrary to national law,
certain sources of general law, like treaty-law, usually give rise to non-general legal
norms.s

What the distinction means therefore is, first of all, that general international law
is the kind of international law that applies to all international legal subjects, like
customary law or general principles, while international law fout court applies only

5 See e.g. Krisch, N. and Kingsbury, B., ‘Introduction: Global Governance and Global Administrative Law in
the International Legal Order’, European Journal of International Law, 17/1 (2006), 1.

6 Besson, S., ‘Ubi Ius, Ibi Civitas: A Republican Approach to the International Community’, in Besson, S.,
and Marti, J. L. (eds.), Legal Republicanism and Republican Law (Oxford: Oxford University Press, 2009), 204.

7 On legal acts in international law, see section I1.2.b.

8 Higgins, R., Problems & Process: International Law and How We Use It (above, n. 1), 33.
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to those subjects which are its law-makers as with most kinds of treaties. Of course,
this does not exclude all treaties from the scope of general international law;®* many
of them regulate all legal subjects and, even when they regulate the case of certain
states only, as with treaties applying to states with a seashore, they are general in their
specific personal scope. In fact, the distinction between general and non-general
treaty-law is becoming increasingly moot, as demonstrated by the third-party effect
of certain multilateral treaties, the development of so-called world-order treaties
and, more generally, what one may refer to as the ‘customization’ of given parts of
multilateral treaties.!

International law can also be deemed as general in a second sense. It is opposed
to the specific international law stemming from so-called special regimes.!! The
difference here is not (only) one of personal scope, but one of material scope and
more precisely of specificity of the legal norms at stake. Special regimes regulate
a functional area of law, as with World Trade Organization law, or a specific
territory, as with EU law. The distinction has been heavily contested of late given
the progressive consolidation of a background general regime common to all
international regimes; this is the case of the international responsibility regime
or treaty-making procedures.2 In fact, one may argue that special regimes are
not so different from specific material regimes in national law. As we will see,
they are not autonomous legal orders—with the exception of EU law which is
not only a special regime, but arguably also a self-contained and independent
legal order—but merely groups of specific legal norms with territorial or material
specificity in application.

2. Sources of Public International Law

a. Notion

The sources of law are all the facts or events that provide the ways for the creation,
modification, and annulment of valid legal norms.’3 Sources of international

9 D’Amato, A., The Concept of Custom in International Law (Ithaca: Cornell University Press, 1971), 105-7.

10° See Simma, B., ‘From Bilateralism to Community Interest in International Law’, Recueil des cours, 250
(1994), 217; Pauwelyn, J., Conflict of Norms in Public International Law (Cambridge: Cambridge University
Press, 2003), 155-7.

11" See on those and other international legal regimes, Simma, B., ‘Self-Contained Regimes’, Netherlands
Yearbook of International Law, 16 (1985), 111; Simma, B., and Pulkowski, D., ‘Of Planets and the Universe:
Self-Contained Regimes in International Law’, European Journal of International Law, 17/3 (2006), 483.

12° See International Law Commission, Report on Fragmentation of international law: difficulties arising from
the diversification and expansion of international law, 13 Apr. 2006, UN/DOC/A/CN.4/L.682.

13 See Marmor, A., ‘The Nature of Law’, in Zalta, E. N. (ed.), Stanford Encyclopedia of Philosophy (Stan-
ford: Stanford University, Winter 2007 edn.), <http://plato.stanford.edu>; Green, L., ‘Legal Positivism’, in
Zalta, E. N. (ed.), Stanford Encyclopedia of Philosophy (Stanford: Stanford University, Winter 2003 edn.),
<http://plato.stanford.edu>.
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law refer to processes by which international legal norms are created, modified,
and annulled, but also to the places where their normative outcomes, i.e. valid
international legal norms, may be found.

A first distinction ought to be drawn between formal and material sources of
international law; the latter refer to all the moral or social processes by which
the content of international law is developed (e.g. power play, cultural conflicts,
ideological tensions), as opposed to the formal processes by which that content
is then identified and usually modified to become law (e.g. legislative enactment).
Second, formal sources of international law stricto sensu should be kept distinct
from so-called probationary sources, i.e. places where one finds evidence of the
outcome of the law-making process. It is important in this respect to distinguish
the documents issued by the law-making process from the outcome of that process;
not all international law-making processes result in a document evidencing their
outcome. Often, of course, distinguishing material and probationary sources from
formal sources of international law becomes rather artificial. For instance, in the
case of a custom qua formal source of customary law, the latter is difficult to
distinguish from the material source of those customary norms, that is, the practice
or consuetudo, and from its probationary source, for example, a United Nations
(UN) General Assembly Resolution which attests of an opinio juris or of an existing
and widespread practice.!

International law-making processes can give rise to complete legal norms (lex
lata), but also to intermediary results such as legal projects (lex ferenda);s both
types of outcomes may have the same sources and are part of the same law-making
processes. Intermediary legal products, although they are not yet valid legal norms,
may be vested with a certain evidentiary value in the next stages of the law-making
process. Thus, non-binding UN resolutions may provide evidence of both state
practice and opinio juris which might then support the final development of a
customary norm. This is what is often meant by the distinction between hard and
soft law,'¢ although soft law is also sometimes used to refer to lex lata and hence
to valid legal norms whose degree of normativity is very low.1” Given the plurality
of international law-making processes, it should come as no surprise that such
intermediary or incremental legal products may be important both in quantity
and quality. While many regret the lack of a clear passage from non-law to law in
the international legal practice, soft law provides a useful source of coordinative

14 1CJ, Advisory opinion, Legality of the Threat or Use of Nuclear Weapons (ICJ] Reports 1996), 226, 254-5.

15 Brownlie, 1., “To what extent are the traditional categories of lex lata and lex ferenda still viable?’, in
Cassese, A., and Weiler, J. (eds.), Change and Stability in International Law-Making (Leyden: De Gruyter, 1988),
66, 81.

16 See e.g. Abi-Saab, G., ‘Eloge du ‘droit assourdi’: Quelques réflexions sur le role de la soft law en droit
international contemporain’, in Abi-Saab, G. (ed.), Nouveaux itinéraires en droit: Hommage a Frangois Rigaux
(Brussels: Bruylant, 1993), 59.

17" See the discussion in Cassese, A. and Weiler, J. (eds.), International Law-Making (above, n. 2), 66 ff.;
Boyle, A. and Chinkin, C., The Making of International Law (above, n. 4), 211-29.
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norms. This is even more important as soft law-making processes are usually more
multilateral and inclusive than others, and implicate more I0s and individuals.

b. Distinctions

International law-making processes should be distinguished from their outcome:
the great variety of international legal norms. Certain international legal norms
may be found in different sources, of which only the first one created the norm
and the latter amended or re-edicted it to give it another personal or material
scope. As a result, sources of international law should also be distinguished from
their outcome’s personal scope or degree of normativity. Thus, contrary to what
one often reads, soft law is not a source of international law; it is a kind of
intermediary international legal outcome whose legality might be questioned and
hence whose normativity qua law is almost inexistent. Soft law may stem from
many sources of international law and not only from unilateral acts. Nor is jus
cogens a source of international law; it is a kind of international legal norm whose
degree of normativity is the highest, but which may be found in various sources of
international law.

Second, if international legal norms ought to be distinguished from their sources,
legal obligations ought to be distinguished from legal norms. International legal
norms create legal obligations which are general and abstract, but not all international
legal obligations arise out of legal norms. For instance, certain relative obligations
may arise out of specific international agreements without corresponding to general
obligations. Whereas in principle all sources of international law including treaties,
like any source of national law, should give rise to legal norms and hence to
general obligations, this is not true of all treaties. Legislation-like treaties give rise to
general obligations, while contract-like treaties only provide relative and reciprocal
obligations.1s

Finally, one sometimes finds mention of an intermediary layer between the
international legal norm and its source: that of the legal act by which legal
obligations are created. The difficulty with this intermediary step is double: first,
it only exists in the case of voluntary or subjective sources of international law, as
with the exchange of consent in the treaty-making process, and, second, it begs the
pre-existing question of the source itself.!” Indeed, if the exchange of consent is able
to create general legal obligations, it is because treaty-making is in itself a source
of general international law. The problem is that, contrary to contracts in national
law, certain treaties are sources of international law stricto sensu, while others are
legal acts and cannot produce general legal obligations.

18- ’Amato, A., The Concept of Custom in International Law (above, n. 9), 161.
19" Abi-Saab, G., ‘Les sources du droit international: Un essai de déconstruction’, in Boutros-Ghali, B. (ed.),

Liber Amicorum E. Jimenez de Aréchaga (Montevideo: Fundacion de Cultura Universitaria, 1994), 29, 40—1.
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III. SOURCES AND THE LEGALITY,
NORMATIVITY, AND LEGITIMACY
OF INTERNATIONAL Law

1. The Sources of International Law and its Legality

a. Legality and International Law

Legality is the normative quality of legal norms as opposed to other social norms
and hence the quality of a legal order in general as opposed to other kinds of social
orders.

In a stronger and more substantive sense adopted here, legality is also often
associated with the political ideal of the Rule of Law. To identify a society as
having a system of law, as opposed to some other sort of order, is to identify it as
satisfying some or all of the requirements associated with the Rule of Law.20 The
Rule of Law celebrates features of a well-functioning system of government such as
among others publicity and transparency in public administration, the generality
and prospectivity of the norms that are enforced in society, the predictability of the
social environment that these norms help to shape, the procedural fairness involved
in their administration, the independence and incorruptibility of the judiciary, and
so on. More precisely, it identifies a society where those in power exercise it within
a constraining framework of public rules rather than on the basis of their own
preferences, their own ideology, or their own individual sense of right and wrong.

As a result, legality is also a matter of the quality of the law’s sources. The
law-making processes by which we identify valid legal norms should themselves be
such as to satisfy the requirements associated with the Rule of Law. The same should
be said about the legality of international law. International law-making processes
should therefore be such as to satisfy some of the requirements associated with the
Rule of International Law and in particular the requirements of clarity, publicity,
certainty, equality, transparency, and fairness.>!

b. International Legality and the Sources of International Law

The contours of the Rule of International Law are less well defined than at the
national level and primarily so because the main international legal subjects are

20 Simmonds, N. E., ‘Law as a Moral Ideal’, University of Toronto Law Journal, 55 (2005), 61; Waldron, J.,

‘The Concept and Rule of Law’, Georgia Law Review, 43:1 (2008), 1.
21 See e.g. Watts, A., “The International Rule of Law’, German Yearbook of International Law, 36 (1993), 15;

Teitel, R., ‘Humanity’s Law: Rule of Law for the New Global Politics’, Cornell International Law Journal, 35
(2002), 355.
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states. The indeterminate nature of the ideal at the international level should not,
however, hide the fact that the ultimate legal subjects of those laws are individuals,
whether indirectly or, and increasingly so, directly and that when states act as
law-makers, they act not only as subjects of international law, but also as officials.2
As a consequence, there is no reason not to vindicate that ideal in international law
as well.2s

The connexion between the Rule of International Law and the quality of the
sources of international law explains why the idea of illegal international law
propounded by some authors? does not pay sufficient heed to the value in the
legality of international law and hence to the normative requirements this value
imposes on its law-making processes. These normative requirements inherent in
the very legality of international law—together or possibly by contrast to those
relative to its procedural or substantive legitimacy—make it counterproductive
to hope for the illegal making of international law whatever the urgency of the
matter.2s In the long run, and despite the occurrence of such forms of ille-
gal law-making in the current circumstances of international law, international
law’s legality will only be able to consolidate itself if its law-making processes
are organized so as to reflect the very values inherent in the Rule of Interna-
tional Law.

2. The Sources of International Law and Its Normativity

a. International Legality and Normativity

Legal normativity corresponds to the law’s claim to authority, that is, its claim to
provide its legal subjects with exclusionary albeit prima facie reasons for action
through binding legal norms or in other words its claim to create obligations to
obey the law that in principle preclude some countervailing reasons for action.2
By contrast to the plain normativity of social rules in general, legal rules are
characterized by their claim to exclusionary normativity.

22 On states (and groups of states) and individuals (and groups of individuals) qua members of the
international community and on the decoupling of national from popular sovereignty in certain cases, see
Besson, S., ‘Ubi Ius, Ibi Civitas’ (above, n. 6).

23 See Waldron, J., “The Rule of International Law’, Harvard Journal of Law and Public Policy, 30/1 (2006),
15, 24—-6.

24 Seee.g. Buchanan, A., ‘From Nuremberg to Kosovo: The Morality of Illegal International Law’, Ethics, 111/4
(2001), 673, 680; Goodin, R., “Toward an International Rule of Law: Distinguishing International Law-Breakers
from Would-Be Law-Makers’, Journal of Ethics, 9 (2005), 225.

25 This does not exclude the possibility of civil disobedience to international law, which can sometimes be
justified qua ultima ratio on grounds of justice (i) and provided the legal and democratic channels of deliberation

have been exhausted (ii): see Besson, S., The Morality of Conflict (Oxford: Hart Publishing, 2005), ch. 14.
26 See Raz, J., The Authority of Law (Oxford: Oxford University Press, 1979), 19, 223—4; Raz, ., Practical

Reason and Norms (2nd edn., Oxford: Oxford University Press, 1999), 178 ff.; Raz, ]., “The Problem of Authority:
Revisiting the Service Conception’, Minnesota Law Review, 90 (2006), 1003.
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The same may be said of the normativity of international law. International law
claims to give its subjects, whether states, international organizations or individuals,
exclusionary albeit prima facie reasons for action. Of course, these differ depending
on the subjects; individual and collective agents cannot necessarily abide by the
same reasons, or at least not in the same ways. They also differ depending on the
law-makers. When states are only binding themselves through treaty obligations,
the reasons they need to provide are different from those they have to provide
when they also aim at binding other states non-parties and other subjects of inter-
national law.

b. International Normativity and the Sources of International Law

The normativity of a legal rule may vary in degree, in personal scope, and in
sources, depending on the values underlying a legal norm. International legal norms
as well may have different degrees of normativity: their normativity can range
from being low (or soft)?” as with legal norms in the making to being imperative
as with norms of jus cogens. International legal norms may also have different
personal scopes: some may have a general erga omnes scope, while others may be
relative to a few subjects (even though the obligations are general). Finally, the
quality of the normativity of international legal norms may vary: some international
norms may have only a subjective authority due to their consensual origin,
while others may, on the contrary, draw their normativity from their objective
nature.

As a matter of fact, international law’s normativity has increased and diver-
sified over the years, and with it have emerged difficult questions pertaining to
international legal norms’ universality, objectivity, and hierarchy. Prosper Weil’s
fears about what he called the ‘relative normativity’ of international law have now
been confirmed in practice:? some international legal norms bind subjects who
have not agreed to them (e.g. third-party effect of treaties) or who have expressly
objected to them (e.g. limitations on persistent objections to customary law), be
they states or individuals; they bind them even if they have made reservations
when agreeing to them; and, finally, they sometimes bind them in an imperative
fashion.

This does not yet mean, however, that all questions pertaining to the normativity
of legal rules are specific to their legal sources. On the contrary, there are good
reasons for keeping legal sources apart from the question of international law’s
normativity. While normativity is linked to legality, its degree and personal scope do

27 See the discussion in section II.2.a.

28 See Weil, P., “Towards Relative Normativity in International Law’, American Journal of International Law,
77 (1983), 413. See for a discussion, Tasioulas, J., ‘In Defence of Relative Normativity: Communitarian Values
and the Nicaragua Case’, Oxford Journal of Legal Studies, 16 (1996), 85.
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not directly depend on the sources of international law, but on each international
legal norm. The same sources may give rise to soft and imperative norms and
to general or relative norms. For instance, a treaty may entail erga omnes and
relative norms, while UN resolutions may contain jus cogens norms as much as
so-called soft law. Moreover, certain treaty-based norms such as human rights have
become objective law, while others still accommodate consent-based inroads such
as reservations. Finally, while a jus cogens norm is usually erga omnes, there are erga
omnes rules which are not imperative.

As a consequence, the recent evolution in the normativity of international law
does not per se threaten the equivalence of sources of international law or the
generality of international law; if the latter are threatened, it is for reasons broader
than changes in the sources of international law. It is merely the effect of the coming
of age of the international legal order. Progressively, indeed, the international
community is emerging through legalization and constituting itself through the
recognition of certain values recognized at law, values whose degree and personal
scope may vary.?

3. The Sources of International Law and Its Legitimacy

a. International Legality, Normativity, and Legitimacy

The legitimacy of law refers to the justification of the law’s claim to authority
and of its normativity. Reasons traditionally brought forward for the legiti-
macy of law are multifarious and range, very schematically, from consent to
justice.

The same diversity may be found relative to international law’s legitimacy. As
we saw in the introduction, the traditional ground put forward for international
law’s legitimacy is state consent. This explanation fails to convince entirely, however,
both per se for well-known reasons and, in international law, for reasons related
to the emergence of new subjects of international law and the development of its
law-making processes.30 Without going all the way to the other end of the spectrum,
and arguing that international law’s legitimacy stems from natural duties of justice,
with the well-known epistemological difficulties and other complexities linked to
moral and social pluralism this approach implies, one may suggest a middle path
explanation of the legitimacy of international law. The proposed account explains
both the duty to constitute an international legal order and the duty to obey some
of its legal norms.

29 See e.g. Besson, S., ‘Ubi Ius, Ibi Civitas’ (above, n. 6).
30 See Buchanan, A., Justice, Legitimacy and Self-Determination. Moral Foundations for International Law
(Oxford: Oxford University Press, 2004), 301—14 and Chapter 3 in this volume.
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To start with, one may argue for the duty to create a positive international legal
order to secure peaceful cooperation over matters of global justice.>! The legitimacy
of international law might be better explained therefore by reference to the duty to
coordinate on issues of justice, and in particular the duty of peaceful cooperation
among equal international subjects whose perspectives about issues of global
justice and governance are bound to diverge. In those circumstances, international
law is the most adequate means of signalling the intention to coordinate and
of securing clear and efficient coordination among different international legal
subjects.

With respect to the duty to obey international legal norms themselves, second,
one should start by emphasizing that there is no general prima facie obligation to
obey the law qua law. Legality alone is not a sufficient ground for legitimacy. At the
same time, the authority of a given legal norm should not be conflated with that
stemming from the correct moral content of the legal norm; the reasons it gives
are content-independent and are specific to its legal nature. As a result, following
Raz’s normal justification thesis, a given legal norm can be said to have legitimate
authority when it matches pre-existing moral reasons, but in such a way that the
person is in a better position to comply with the latter if it complies with the former.

Although legality in itself is not sufficient for legitimacy, it is an important part
of it; the law binds differently from a moral norm of the same content because
it is law and this is due to the ways in which the law can signal participants’
intention to coordinate and abide by a certain rule by reference to social facts.>
Of course, signalling and coordinating is not enough; there must be something
about the way the law signals that calls for obedience in each case. If this is so,
legitimacy is an essential part of legality, in the sense that the law should be
made in such a way that it can claim to be legitimate and hence to bind those to
whom it applies. This in turn means that the sources of law, i.e. the law-making
processes, should be organized so as to vest the law with a claim to authority. In
circumstances of pervasive and persistent disagreement about substantive moral
issues and justice, the democratic nature of the law-making process is often regarded
as the best justification for that claim.ss It allows for a decision to be made by
coordination, while also respecting the equality of all participants and their own
individual reasons—at least by taking turns in getting the final word on controversial
issues.

31 See e.g. Waldron, J., ‘Special Ties and Natural Duties’, Philosophy and Public Affairs, 22 (1993), 3, 22 ff;
Besson, S., The Morality of Conflict (above, n. 25), 465-77.

32 See e.g. Besson, S., The Morality of Conflict (above, n. 25), 459 ff.

33 See on this democratic account of the normal justification thesis, ibid. 4909, 505—6; Besson, S., ‘Review
Article: Democracy, Law and Authority’, Journal of Moral Philosophy, 2/1 (2005), 89; Waldron, J., ‘Authority for
Officials’, in Meyer, L. H., Paulson, S. L., and Pogge, T. W. (eds), Rights, Culture, and the Law: Themes from the
Legal and Political Philosophy of Joseph Raz (Oxford: Oxford University Press, 2003), 45.
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b. International Democratic Legitimacy and the Sources of International
Law

Because legality alone is not enough for the legitimacy of international law,3
international law should be made so that it can claim legitimacy.ss It follows from
what was said of democracy qua most respectful source of legitimacy in pluralist
societies that international law should be produced according to democratic
procedures that vest its norms with legitimacy. This coordination-based approach
to legal legitimacy is suited to international law as the latter applies to very different
subjects and in very different places in the pluralistic international community.3

This is not the place to give a full account of what the democratization of
international law-making could amount to. In a nutshell, global democracy groups
all democratic processes that occur within and beyond the national state and whose
outcomes affect individuals within that state, but in ways that link national democ-
racy to other transnational, international, or supranational democratic processes.
As T have argued elsewhere, the best account of international legitimacy is a demoi-
cratic account, that is, an account based on the functional and territorial inclusion
(pluralistic) in national, regional, and international law-making processes, and at
different levels in those processes (multilevel), of all states (and groups of states) and
individuals (and groups of individuals) qua pluralistic subjects of the international
political community (multilateral), whose fundamental interests are significantly
and equally affected by the decisions made in those processes.3”

Of course, democratic international law will not always be substantively legitimate
in practice, but in conditions of moral disagreement it is sufficient that it can
justifiably claim to be such. This is the case if it is procedurally legitimate and
respects the political equality of all participants. This does not, however, preclude the
coexistence of other sources or enhancers of legitimacy of international law, such as
justice or state consent in certain more limited cases. Nor does it imply that all sources
of international law should become democratic to be vested with legitimacy; some
simply cannot for reasons pertaining to their law-making process3 and draw their

34 Contra Kumm, M., ‘The Legitimacy of International Law: A Constitutionalist Framework of Analysis’,
European Journal of International Law, 15/5 (2004), 907, 918.

35 See Franck, T., Fairness in International Law and Institutions (Oxford: Clarendon Press, 1995), 7-8,
224, 26.

36 See Buchanan, A. and Keohane, O., ‘The Legitimacy of Global Governance Institutions’, Ethics and
International Affairs, 20/4 (2006), 405. See also Besson, S., ‘The Authority of International Law—Lifting the
State Veil’, Sydney Law Review, 31/3 (2009), 343.

37 See Besson, S., ‘Deliberative Demoi-cracy in the European Union: Towards the Deterritorialization of
Democracy’, in Besson, S. and Marti, J. L. (eds.), Deliberative Democracy and its Discontents (Aldershot: Ashgate,
2006), 181; Besson, S., ‘Institutionalizing Global Demoi-cracy’, in Meyer, L. (ed.), Justice, Legitimacy and Public
International Law (Cambridge: Cambridge University Press, 2009), 58.

38 See Weiler, J., “The Geology of International Law— Governance, Democracy and Legitimacy’, Zeitschrift
fiir ausldandisches éffentliches Recht und Vilkerrecht, 64 (2004), 547.
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legitimacy from other justifications and may call for respect on grounds of state
consent. However, even in the latter cases, one may identify democratic probationary
processes to attest of the existence of norms of non-democratic sources. Finally,
democracy requires minimal guarantees of human rights to function properly and
these should therefore be part of the legitimating processes of international law
besides democracy.®

IV. ADEMOCRATIC ACCOUNT OF THE
INTERNATIONAL LEGAL SYSTEM

1. International Secondary Rules

If international law is to be considered as a system of law and not only a set of rules,
sources of international law should be organized according to secondary rules; these
rules identify in advance the ways in which primary rules of international law may
be validly created, modified, and annulled, that is, the processes of international
law-making. This requirement follows from the argument made before about
the International Rule of Law, but also about the circumstances of international
democratic legitimacy.

Of course, some may claim, following Hart,% that international law is not yet
sufficiently developed to be regarded as a legal system. On such an account, inter-
national subjects would know how international legal rules are created, amended,
or annulled simply by observing or not observing them at each moment in time.
This critique is largely obsolete, however, and shows too little respect for the facts
of international law. Numerous secondary rules may be retrieved in international
law nowadays. They can be of various legal origins: some are treaty-based like the
Vienna Conventions on the law of treaties, while others are customary like the
secondary rules pertaining to the creation of customary law. Of course, secondary
rules are less determinate in international law than they are at national level. This
is due to the scope and density of the international law-making process, but also to
the extreme variety between its different sources and their respective processes, on
the one hand, and to their complementarity and overlap in practice, on the other.

A common critique at this stage is that there can be no secondary rules about
international customary law-making. The importance of the practice of coordination
in the creation of the norm seems indeed to imply that creating a new norm always
paradoxically implies breaking the previous one.# The greater weight recognized in

39 See Besson, S., The Morality of Conflict (above, n. 25), 319-23.
40 Hart, H. L. A., The Concept of Law (above, n. 1), ch. x.
41 See D’Amato, A., The Concept of Custom in International Law (above, n. 9).
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practice® to the opinio juris proves, however, that state practice is often elusive,
or at least that, when a new customary norm is about to arise, it is unlikely that
the previous norms will be respected extensively in practice and this without,
however, threatening the existence of the norm. A customary norm, once created
and confirmed by state practice, can subsist without being respected actively
and even despite being violated by some. Holding the contrary would mean
conflating the creation and content of a legal norm with the practice of those
respecting it.

In this context, Tasioulas distinguishes between the opinio juris that is necessary
to create a customary norm and the opinio juris that one needs to maintain it
in force. While the former seems paradoxical (it requires mistakenly believing
that something which is about to become law through being practised as such
is already law), the latter is perfectly understandable once the customary norm
has been created.# The paradox can be lifted away even further by considering
the first opinio juris as the expression of the belief that others will keep their
coordination commitment and that one should therefore abide by the outcome of
coordination. Since this first opinio juris is actually the belief that all participants
in the coordinative practice need to have to then be able to coordinate and hence
create this legal norm, one may expect it to differ in its expression from the further
opinio juris relative to the persistence of an existing customary norm. Thus, the
difference between a mere breach of customary law and a legal change of customary
law must lie in the way in which the coordination around the new customary norm
is signalled and hence in the way the new practice that will give rise to the new norm
is organized.

This is actually confirmed by the ways in which customary law-making pro-
cedures are developing, making increasing use of multilateral law-making arenas
to ascertain the existence of an opinio juris. One of the advantages of these
mechanisms lies precisely in the fact that they match the requirements of the
international Rule of Law, such as transparency and inclusion, and those of in-
ternational democracy through their quasi-legislative iterative and deliberative
qualities. Of course, one may claim that these mechanisms are evidentiary at the
most, rather than law-making processes per se. Even so, however, they consti-
tute a signal that is respectful of all international subjects’ equality and necessary
to coordinate legitimately on customary norms. This suffices to draw a line be-
tween secondary rules about customary law-making and customary law-making
itself.

42 1CJ, Nicaragua v. United States of America (IC] Reports 1984), 392, 418.
43 See Tasioulas, J., ‘In Defence of Relative Normativity’ (above, n. 28), 96—100.
44 See Tasioulas, J., ‘Customary International Law and the Quest for Global Justice’, in Perreau-Saussine, A.

and Murphy, J. (eds.), The Nature of Customary Law: Legal, Historical and Philosophical Perspectives (Cambridge:
Cambridge University Press, 2006), 307, 320—4; and before him, D’Amato, A., The Concept of Custom in
International Law (above, n. 9).
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2. The International Rule of Recognition

a. The Single and Finite Rule of Recognition

For the rules regulating the international law-making processes to be respected as
secondary rules, the international system needs a rule of recognition, that is, a rule
which identifies the secondary rules and hence the sources of valid international
law. It is the rule by reference to which the validity of the other rules in the system is
assessed, and in virtue of which the rules constitute a single system.* As a matter of
fact, having a rule of recognition constitutes one of the normative requirements of
the International Rule of Law and of democratic legitimacy in the international legal
order. The identification of an international rule of recognition is not a ‘luxury’,
contrary to what Hart would say,* but a requirement in a democratic international
community in which participants should be able to constitute themselves as such
in advance and determine together the legal processes by which they will bind
themselves in the future.

First of all, having a rule of recognition implies identifying a finite number
of sources or else the canonical and signalling function of legal norms as op-
posed to other social norms would not arise. Prima facie, of course, the list of
sources of international law seems to be less determinate and hence finite than in
national law.

Even if recent years have seen an important development in international law-
making procedures, not all of the new law-making mechanisms constitute new
sources of international law, however. Thus, the extensive development of soft law
as opposed to hard law is a sign a contrario of the existence of a finite and precise
list of formal sources of international law. Moreover, these new instruments serve a
finite list of law-making processes; thus, multilateral conferences and instruments
are used to produce customary law, treaty law, or general principles. What they
show is an increasing convergence in terms of law-making procedures and law-
makers among the different sources of international law. While those sources and
their processes can still apply in many cases as they always did,# their outcomes
are increasingly reached following the same multilateral, inclusive, and quasi-
legislative procedures. This qualitatively important, albeit quantitatively limited,
convergence may be taken as a sign of democratization of international law-making
processes.

Secondly, the international rule of recognition should in principle be single. If
sources of law help us identify signals for coordination from others, it is important
that the list of sources is unique to avoid conflicting signals. In terms of origins,

45 See Hart, H. L. A., The Concept of Law (above, n. 1), 233. 46 Tbid. 235-6.
47 See e.g. Charney, J., ‘Universal International Law’, American Journal of International Law, 87 (1993), 529,
543-50.



SOURCES OF INTERNATIONAL LAW 181

the source of sources of international law cannot itself be legal, at least in a
common sense of stemming from the very sources it identifies. This is why rules
of recognition are usually constitutional in a constitutive sense, although they need
not be written.

At this stage, there is no international constitution in a formal (and entrenched)
sense that might entail such a list of sources.* There clearly seems, however, to be
coordination over the three formal sources of international law mentioned before
and, increasingly, over the extension of the triad of sources to two further sources:
unilateral law issued by states but most importantly by IOs, on the one hand,
and non-conventional concerted acts issued by states, on the other.# Confirmation
of this coordinative practice on sources may be found in various lists of sources
available in positive international law and in particular in arbitration conventions’
lists of applicable law.5* The most universal list to date is, of course, the list of the
law applicable by the ICJ in Article 38 ICJ Statute. True, the latter only applies to
the International Court of Justice and dates back to 1945. But many of the lists of
sources in municipal law are equally limited and dated.

b. The Rule of Recognition and the Plurality of Sources

The existence of a single international rule of recognition does not equate with the
existence of a hierarchy of sources of international law. There is none to date since
there is no general priority of the norms issued by one source of international law
over the other and this even in the context of general international law. This is
confirmed by the evidence one gets from existing lists of sources such as Article 38
ICJ Statute, despite its numbering and the reference to subsidiary means for the
determination of rules of law. This is also what one may coin (internal) international
vertical pluralism.

In fact, there is nothing about the existence of a rule of recognition, however,
that requires a hierarchy among the sources recognized by the rule of recognition.
It is not because rules of recognition are usually entrenched in formal constitutions
at national level, that they require priorities among other sources of national
law. All that is required is that the rule of recognition itself is protected through
entrenchment from secondary rules of change, i.e. from the sources of primary
law in a given legal order. This implies, in other words, a superior rank in the legal
order and, as a consequence, autonomous secondary rules of change. This clearly
seems to be the case of the current list of sources of general international law and of

48 See Besson, S., ‘Whose Constitution(s)? International Law, Democracy and Constitutionalism’, in
Dunoff, J. and Trachtman, J. (eds.), Ruling the World: Constitutionalism, International Law and Global

Governance (Cambridge: Cambridge University Press, 2009), 343.
49 See Boyle, A. and Chinkin, C., The Making of International Law (above, n. 4), 262.
50 See e.g. Permanent Court of Arbitration, ‘Optional rules for Arbitrating Disputes between Two States’,

International Legal Materials, 32 (1993), 572.
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Article 38 ICJ Statute in particular. Historically, the quasi-universal compromise on
Article 38 was difficult to attain. Nowadays, it could not realistically be discarded
without quasi-universal state assent.s!

More positively, there are democratic reasons for the absence of hierarchy
of other sources in general international law, with respect to both process and
content.

One of the first reasons to recognize a hierarchy of sources is to acknowledge the
superiority of certain law-making processes over others in terms of their legitimacy
and in particular of the democratic quality of the processes. In national law, the
superiority of the legislative process over customary law lies in its democratic inclu-
sion and majority-based functioning. Given the embryonic democratic dimension
of international law-making processes and the lack of perfect overlap between the
different international law-makers, it does not come as a surprise that sources of
international law are still deemed as equivalent in rank.

Another reason for the absence of hierarchy of sources of international law might
be related to the content of the norms issued according to certain sources. Thus, in
the national legal order, fundamental rights are usually protected by constitutional
law and their ultimate value explains the need to make their source hierarchically
ultimate. Constitutional entrenchment provides a first barrier of agreement against
pervasive disagreement, but also an agreement to disagree further about the detail
of the values entrenched and their respective normative strengths.2 Here again,
the fact that international legal norms protecting important values are scattered
across different legal sources does not favour the formal prioritization of some of
them over others according to their source. In fact, the diversity of law-makers
and the moral and cultural pluralism that prevails at the international level might
explain the fear of quasi-constitutional entrenchment of certain international legal
sources over others. Thus, although jus cogens norms are imperative and cannot be
infringed, their revision process corresponds to the processes of revision applicable
to their sources in each case, whether treaty-based or customary; there are no
mechanisms of entrenchment barring change in their content other than that of the
degree of normativity of the norm replacing them in the eye of the international
community (see e.g. Article 53 Vienna Convention on the Law of Treaties).
Similarly, even though international secondary rules about law-making processes
are usually normatively weightier, as in the case of the equal sovereignty of states
or pacta sunt servanda, their sources can be treaty-based or customary and usually
both, without a higher ranking of their sources over those of primary norms of
international law.

51 See Tomuschat, C., ‘Obligations Arising for States Without or Against Their Will’, Recueil des cours, 241

(1993), 191, 239—40.
52 See Besson, S., The Morality of Conflict (above, n. 25), 287.
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Of course, the absence of a hierarchy of sources of international law does not affect
the numerous hierarchies of international legal norms.s Sometimes, the priority of
norms stems from the degree of their normativity as in the case of the priority of jus
cogens norms over other international norms. This is also what one calls material
hierarchies of norms. As a result, if one may argue that certain international legal
norms have a constitutional status, it is in terms of normative weight and by
reference to their content rather than to their formal source. The material nature of
international constitutionalism confirms that the decentralization, and what some
have called the fragmentation, of international law, are not something to be feared,
but on the contrary a constitutive and democratic feature of international law. Of
course, the more democratic the international law-making procedures, the more
hierarchical the sources of international law might become.

c¢. The Rule of Recognition and the Plurality of Legal Regimes

The existence of a rule of recognition in general international law does not equate
with the existence of a hierarchy of regimes in international law either. There is
no such hierarchy to date given the fragmentation of the international legal order
between different legal matters and regions, and what one may refer to as (internal)
horizontal legal pluralism.

Of course, the progressive consolidation of a background regime of general
international law common to all special international regimes is now accepted. As
a result, the rule of recognition and secondary rules of general international law
are also common to other regimes of international law, as far as sources of general
international law are concerned. The sources of law in those special regimes are
determined within those regimes, only provided they differ from those of general
international law; if they do, however—which does not seem to be the case at
the moment, except in EU law which has become a self-contained regime—those
regimes have actually become separate legal systems or at least separate sets of
rules.

The existence of a rule of recognition of international law (with its minimal
entrenched content) common to all regimes of international law does not provide
a rule of conflict when norms from the general regime conflict with those of special
ones. All we have, besides normative hierarchies based on the content of the norms
in conflict, are special rules of conflict within specific regimes (so-called formal
hierarchies of norms), such as Article 103 UN Charter applicable to UN Member
States. One should also mention the lex specialis or lex posterior principles which
also find application in international law. Finally, it is important to mention other

53 See e.g. Shelton, D., ‘Normative Hierarchy in International Law’, American Journal of International Law,
100/2 (2006), 291.



184 SAMANTHA BESSON

coordination principles such as the principle of compliant interpretation or the
principle of coherence that help prevent and possibly solve conflicts of international
norms, without prioritizing one over the other.

As a matter of fact, the multilateral and pluralistic nature of global democracy
alluded to previously, together with the interlocking political communities consti-
tuting the international community, explain why the fragmentation of international
law between different regimes is a constitutive feature of international law. Those
communities do not perfectly overlap in all areas of international law and this is
what forbids clear hierarchies among the law they produce. Of course, the more in-
clusive and egalitarian international law-making processes will become, the clearer
priorities will become in terms of democratic credentials, with certain processes
being more inclusive of all those with equal stakes than others.

d. The Rule of Recognition and the Plurality of Legal Orders

Last but not least, the rule of recognition of general international law can coexist
with national and regional rules of recognition, without threatening the autonomy
of the respective legal orders. And this despite the fact that the international rule
of recognition identifies some of the (international) law applicable within regional
and national legal orders and hence legal norms that can be immediately valid and
applicable to the same set of people.

When conflicts between legal orders occur, the solution lies in the principles
governing the relations between legal orders. In a nutshell, these could be organized
according to the principle of monism (one single legal order grouping all others
under one single rule of recognition with a priority given either to the national or
the international legal order), dualism (separate legal orders with no interferences
apart from those decided by each order’s rule of recognition), or pluralism (separate
legal orders with separate rules of recognition but mutual validity). Because neither
monism nor dualism can fully account for both the increasing intermingling
between the national and international legal orders and the fact that neither of
them gets primacy in deciding about mutual validity in all cases,’* the model of
pluralism between legal orders is usually favoured. In fact, external legal pluralism
is actually called for by the pluralistic model of global democracy promoted in this
chapter. Political self-constitution and hence democratic legitimacy lie behind the
autonomy of legal orders. Because the political communities constituted in those
different legal orders overlap but only partly so, neither monism nor dualism can
perfectly account for their relationships and their mutual validity.

What remains to be seen, once pluralism among legal orders has been ascertained,
is how conflicts between national, European and international legal norms ought

54 See Gaja, G., ‘Dualism—A Review’, in Nollkaemper, A. and Nijman, J. (eds.), New Perspectives on the
Divide between International Law and National Law (Oxford: Oxford University Press, 2007), 52.
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to be resolved. This can first be done by reference to democratic credentials, and
in particular to the principle of inclusion of all those equally affected by a deci-
sion—which amounts to a democratic conception of the principle of subsidiarity
albeit one that can privilege either the local or the international level. Conflict
resolution can also depend on the content of each norm. When the international
legal norms in question are imperative, the conflict is resolved by reference to the
hierarchy of norms. This normative hierarchy cuts across legal orders, however, and
may result in giving priority to the most imperative norm whether international, as
in most cases, or, more rarely, regional or national. Finally, one should also mention
preventive duties of (normative) coherence that apply to the different legal orders
binding the same people. 55

V. CONCLUSION

Sources of international law condition its legality, normativity, and legitimacy. They
are best organized, this chapter has argued, by following a normative positivist
model of international law that grounds the latter’s legality in the respect for the
International Rule of Law, its normativity in the duty to coordinate over issues of
global justice, and its legitimacy in multilevel and pluralist democratic processes of
international law-making. International legal subjects have multiplied and are often
described as members of a pluralist international community. This community’s
main bond is international law and the values it decides to express through its
laws. As a result, sources of international law are the processes of self-constitution
and constant reshaping of that community. Developing international law in due
respect of the equality of all those affected in that community is what international
constitutionalism is about. Nothing more but nothing less.

%5 See e.g. Besson, S., From European Integration to European Integrity. Should European Law Speak with
Just one Voice?’, European Law Journal, 10/3 (2004), 257.
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CHAPTER 8

THE SOURCES OF
INTERNATIONAL LAW:
SOME
PHILOSOPHICAL
REFLECTIONS

DAVID LEFKOWITZY

I. INTRODUCTION

It seems only natural to begin the study of international law with a description of
its sources. After all, whether as practitioner or scholar a person cannot begin to ask
or answer questions about international law until he or she has some sense of what
the law is. This requires in turn a basic grasp of the processes whereby international
legal norms and regimes come to exist. Thus students of international law must
engage immediately with some of the most basic questions in the philosophy of law:
what is law, and what is a legal order or system.!

* I 'wish to thank Joshua Kassner, Terry McConnell, and the editors of this volume for their comments on an
earlier version of this paper.

I Perhaps the second most common approach to the study of international law begins with the concept
of obligation; see e.g. Bederman, D. J., The Spirit of International Law (Athens, Ga.: University of Georgia
Press, 2002). However, this approach also leads quickly to the question ‘what is law?’ since a primary reason
for adopting it is to address immediately scepticism regarding international law’s status as genuine law, which
frequently has its roots in a (perhaps implicitly held) command theory of law.
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These questions frame much of Professor Besson’s excellent discussion of the
sources of international law.2 In this essay I seek to build upon a number of
Besson’s arguments regarding the nature of law and legal order, and her use of those
arguments to describe and evaluate both existing and possible though currently
non-existent sources of international law. Occasionally I argue at length in support
of a particular conclusion, but more often I aim simply to indicate avenues for future
research and debate. As will become clear, many theoretical questions regarding the
sources of international law remain in need of further exploration.

II. THE NATURE OF LAW AND THE SOURCES
OF INTERNATIONAL LAw

1. Conditions for International Legal Validity: Social Facts
and Morality

Most contemporary philosophers of law agree that the normativity characteristic
of law and legal order is that of practical authority: law necessarily claims a right
to rule its subjects, to which correlates a duty on their part to obey the law. They
disagree, however, about the implications this analysis of law’s normativity has for
the sources of law, and in particular, whether it entails that correctness as a moral
principle, or at least consistency with certain moral principles, can or must serve as
a condition for legal validity.

Joseph Raz argues that law can function as a practical authority only if those it
addresses are able to identify the existence and content of legal norms solely by
appeal to social facts, such as the signature and ratification of a treaty. This is so, Raz
maintains, because law’s claim to legitimate authority rests on its ability to mediate
between its subjects and the reasons that apply to them. Law enjoys legitimacy only
when it serves those it addresses by improving their conformity to right reason.
Yet law cannot possibly serve this function if in order to determine its existence
and content, law’s subjects must first exercise the very moral judgment for which
legitimate law is meant to substitute. Thus Raz concludes that it follows from the
very nature of law that morality cannot serve as a condition for legal validity.3

Similarly, Scott Shapiro argues that rules, including legal rules, can make a
practical difference to an agent’s deliberation only if his conduct might diverge from
that required by the rule in counterfactual circumstances in which the agent does

2 Besson, S., ‘Theorizing the Sources of International Law’, Chapter 7 in this volume.
3 See Raz, J., The Morality of Freedom (Oxford: Clarendon Press, 1986) and Raz, J., ‘The Problem of Authority:

Revisiting the Service Conception’, Minnesota Law Review, 90 (2006), 1003.
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not seek to guide his conduct by following it.+ Assume for the sake of argument that
all agents have a moral obligation to take no more than their fair share of the oceans’
fish. With respect to an agent’s deliberation, the addition of a legal obligation to
do so adds nothing to the existing moral obligation. Obedience to this law will not
make an agent any more likely to act as he has most reason to act, namely by taking
no more than his fair share of the oceans’ fish. Nor is there any situation in which
the agent’s attempt to act on his own judgment rather than the law’s will lead him
to act differently than if he sought to obey the law.

Contemporary legal philosophers refer to the view that the existence and content
of law must be identifiable without recourse to moral argumentation as Exclusive
Legal Positivism. If true, it implies that where international law references morality
(as, at least apparently, do many of the norms that constitute International
Human Rights and International Humanitarian Law), and where there are few
or no social facts that stipulate how those moral norms are to be understood
in the law (such as verdicts in previous cases or widely endorsed memoranda of
understanding), legal officials will frequently create law when they act on these
norms. For example, given the paucity of social facts pertaining to the content of
human rights norms, at least at the international level, courts and tribunals called
upon to decide cases under such norms are almost certainly engaged in an activity
that is far more legislative than it is adjudicative. Thus Exclusive Legal Positivism
provides a theoretical argument, grounded in an analysis of the very nature of
law, for the conclusion that international courts and tribunals are a source of
international law.

The claim that morality can provide neither a necessary nor a sufficient condition
for legal validity has not gone unchallenged even among legal positivists. Inclusive
Legal Positivists argue that consistency with, or correctness as, a moral principle is
a possible but not a necessary condition for legal validity.s Whether it actually plays
this role in a given legal order depends on the specifics of the rule of recognition
to which officials of that order adhere.c Elsewhere I suggest that a case for the
legal validity of (certain) human rights norms can be made by reconceiving in
Inclusive Legal Positivist terms Simma and Alston’s well-known attempt to ground
the legality of such norms in general principles of law.” Arguably, the claim that
correctness as a moral principle currently provides a sufficient condition for the legal
validity of certain human rights norms better accounts for claims made in a number
of opinions issued by the IC]—such as its appeal to elementary considerations of

4 Shapiro, S.J., ‘On Hart’s Way Out’, Legal Theory, 4/4 (1998), 469—507.

5 Waluchow, W. J., Inclusive Legal Positivism (Oxford: Clarendon Press, 1994); Coleman, J., The Practice
of Principle (Oxford: Clarendon Press, 2001). H. L. A. Hart also endorsed Inclusive Legal Positivism; see the
postscript to Hart, H. L. A., The Concept of Law (2nd edn., Oxford: Clarendon Press, 1994).

6 See section I1I below for a detailed discussion of the idea of a rule of recognition.

7 Lefkowitz, D., and Kassner, J., ‘Inclusive Legal Positivism, International Law, and Human Rights’,
manuscript on file with authors; Simma, B. and Alston, P., “The Sources of Human Rights Law: Custom, Jus
Cogens, and General Principles’, Australian Year Book of International Law, 12 (1992), 82.
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humanity in Corfu Channel and to the principles and rules concerning the basic
rights of the human person in Barcelona Traction—than do alternative explanations
drawing on custom or general principles of law. Yet such an approach remains
committed to the view (emphasized by Simma and Alston) that international
legal validity rests ultimately on a consensus regarding what counts as a source of
law, and so what counts as law. Moreover, because it maintains that morality is
a possible but not a necessary condition for legality, this approach is consistent
with the fact that international legal officials have treated correctness as a moral
principle as a sufficient condition for legality during certain historical periods but
not others.

Of course, there is along tradition in both legal philosophy and practice of arguing
that agreement with (certain) dictates of morality necessarily provides a condition
for the validity of any legal norm, including international ones. For example,
Mortimer Sellers, a leading proponent of Republican Legal Theory, argues that
‘moral justification is an inescapable element of legal validity in any conscientious,
justified, or legitimate system of law’, and that international lawyers ‘seeking
objective standards [for what the law is] must look first to popular sovereignty
[i.e. democratically enacted law] . .. [and second] to fundamental principles: does
the law serve justice, the common welfare, and basic human rights?’s Similarly,
John Tasioulas employs a Dworkinian interpretive approach, with its roots in the
Common Law tradition, to defend an account of customary international law
according to which the best interpretation of state practice and opinio juris is partly
a matter of which interpretation has the ‘greatest ethical appeal . . . determined by
reference to the ethical values it [international law] is intended to secure . . . [which]
include peaceful co-existence, human rights, [and] environmental values, among
others’.> In contrast to Exclusive Legal Positivism (and possibly, though not
necessarily, Inclusive Legal Positivism), these approaches to adjudication imply that
when judges or arbitrators rely upon moral arguments to reach their decisions they
do not create new law, but merely apply or interpret legal norms that are valid
(partly) in virtue of their agreement with true moral principles. The Common Law
tradition also provides the background against which David Dyzenhaus critically
evaluates the sources of international law, as he appeals to that tradition’s substantive
(i.e. morally laden) conception of the rule of law to challenge the legal validity of
certain putative exercises of international legal authority by the UN Security Council
(as well as the positivist account of the nature of law according to which the products
of such acts are legally valid, though perhaps illegitimate).10

8 Sellers, M. N. S., Republican Legal Theory (New York: Palgrave-Macmillan, 2003), 135; Sellers, M. N. S.,
Republican Principles in International Law (New York: Palgrave-Mcmillan, 2006), 25.

9 Tasioulas, J., ‘Customary International Law and the Quest for Global Justice’, in Perreau-Saussine, A. and
Murphy, J. B. (eds.), The Nature of Customary Law (Cambridge: Cambridge University Press, 2007), 307.

10 Dyzenhaus, D., “The Rule of (Administrative) Law in International Law’, Law and Contemporary Problems,
68 (2005), 129—30.
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Interestingly, the conceptions of law that during the past several decades have
figured most prominently in (Anglo-American) analytical legal philosophers’ de-
bates over the nature of law have barely made an appearance (at least explicitly) in
discussions regarding the nature and sources of international law. As the foregoing
discussion illustrates, however, that is beginning to change, and it is likely that
Exclusive Legal Positivism, Dworkinian Interpretivism, and the rest will soon join
other modern theories of the nature and sources of international law, such as
Feminist Jurisprudence and Critical Legal Studies, alongside the more traditional
Hobbesian, Groatian, and Kantian accounts.

2. Legitimacy and the Sources of International Law

a. The Instrumental Justification for International Law’s Legitimacy

Though the law necessarily claims authority over its subjects, it may not always
enjoy it. Rather, law succeeds in providing its subjects with authoritative reasons for
action only when its claim to authority is morally justifiable, or legitimate. Thus an
analysis of law’s legitimacy requires an account of the conditions under which some
or all of those the law addresses have a duty to obey it, as well as an explanation of
why it is they have such a duty when those conditions obtain.

Raz argues that the law’s claim to practical authority over its subjects is justified
if and only if the following two conditions are met. First, they are more likely
to act on the balance of undefeated reasons that apply to them if they intend to
obey the law than by pursuing any other strategy, such as attempting to determine
for themselves what they have most reason to do, or obeying a different putative
authority. Second, the domain of conduct the authority addresses is not one where
it is more important that agents act on their own judgment than that they act as they
have most reason to act.!! Raz’s justification for obedience to law is instrumental;
under the conditions it describes law serves as a means to the end of rational
action. The service conception of practical authority, as Raz calls it, provides an
account of the rationality of obedience to law; however, it entails a moral duty to
obey the law in those cases where the reasons an agent will do better at acting
on by obeying the law are moral ones. In these cases, the ‘ought’ in the claim
‘she ought to obey the law’ is a moral one because the underlying reasons are
moral.

From the standpoint of demonstrating the legitimacy of at least some existing
international legal norms, several features of Raz’s instrumental justification for
law’s claim to authority make it especially attractive.2 First, it does not require

11" Raz, J., The Morality of Freedom (above, n. 3); Raz, J., ‘Problem of Authority’ (above, n. 3).

12 Note that while its attractiveness from this standpoint may make a small contribution to its persuasiveness,
the core argument for the service conception of practical authority rests on its place in the broader theory of
reasons, value, and autonomy that Raz defends.
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that those the law addresses consent to its authority. Thus it explains why an
international actor (henceforth, TA) may have a duty to obey certain international
legal norms even if they predate the IA’s existence, or even if the IA’s agreement to be
bound by those norms did not meet the conditions for genuine consent. Second, the
service conception of law’s authority does not require that the procedure whereby
international law is created be fair and/or impartial. It is at least possible that an
unfair procedure—for example, one in which a few powerful IAs do most of the
work crafting new laws, while weaker IAs are left to take it or leave it—results in
legal norms that meet Raz’s conditions for legitimacy. In practice, the development
of new international legal norms is often unfair in just this way, even though in
principle all states, at least, are sovereign equals.3 Third, the normal justification
thesis allows for the partial or piecemeal legitimacy of international law. Whether
obedience to law makes it more likely that an agent will act as right reason dictates
likely varies from case to case, both with respect to the agent and to the type
of conduct at issue. Given the degree to which military, political, and economic
power have shaped the development and content of international law, many people
will likely welcome the possibility of defending something less than a general and
universal duty to obey international law.

All three of the aforementioned implications for the legitimacy of international law
have important consequences for an analysis of the sources of international law. If
genuine consent or procedural fairness were a necessary condition for international
law’s legitimacy, then the current practices of international law creation would
almost surely need to undergo significant modification in order to give rise to
legitimate law—and there is little reason to think that the necessary changes would
occur any time soon. Of course, Besson may be right to suggest that international
law will enjoy its greatest claim to legitimacy (sufficient, perhaps, to generate a
general duty to obey the law) if it is created democratically. Indeed, there may even
be a moral duty to create democratic processes charged with creating, modifying,
and annulling international law, and in some cases that duty may defeat a duty of
obedience to law. Nevertheless, in so far as the current sources of international law
do not qualify as democratic, those concerned to defend the legitimacy of at least
some of its current norms may welcome the fact that Raz’s instrumental justification
enables them to do so.

b. Consent as a Basis for International Law’s Legitimacy

Raz’s scepticism with respect to the role consent plays in justifying law’s claim
to authority goes deeper than the above remarks suggest, as he maintains that
neither instrumental nor non-instrumental justifications for treating putative acts

13 See Kingsbury, B., ‘The International Legal Order’, in Cane, P. and Tushnet, M. (eds.), Oxford Handbook
of Legal Studies (Oxford: Oxford University Press, 2003), 293.
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of consent as genuinely normative (i.e. ones that genuinely alter an agent’s normative
situation) suffice to justify a moral duty to obey the law.14 It may be possible to
challenge this conclusion, however, if it can be shown that at least some (actual
or possible) states have a right to self-determination, in light of which they can
come to be morally bound by certain international legal norms only if they consent
to them.!s For example, if it is more important that such a state choose which
economic policies to adopt than that it choose the best ones (however exactly that
is understood), then it follows that those laws that pertain to international trade
will morally bind this state only if it consents to be bound by them. Obviously
these claims stand in need of a careful defence. However, I shall assume their truth
here in order to engage with a different (and more frequently made) objection to
grounding international law’s legitimacy in state consent, namely that consent can
give rise to genuine moral obligations only if it is free and informed, and that most
acts of putative consent to be bound by international legal norms fail to meet at least
one, if not both, of these conditions.!s This is true, yet those who criticize consent
on this basis may draw an overly broad conclusion, and be too quick to dismiss the
importance of consent for legitimate international law.

Itis atleast possible and, I suggest, maybe even likely that certain states” agreement
to be bound by particular treaties were made voluntarily; that is, in the absence
of duress and with an adequate understanding of the legal obligations they were
thereby acquiring. If they meet the two additional requirements described below,
then these states do have a consent-based obligation to uphold the legal obligations
created by these treaties, and this is so even if some of the other signatories to the
same treaties did not accede to them voluntarily. It may be that those states that are
able to genuinely consent to be bound by a particular body of international law do
so only because they believe that the other signatories (and perhaps non-signatories
as well) will abide by the terms of the treaty. Yet the necessary assurance may have
its origins in the very same fact that renders those other states’ consent merely
putative (i.e. not genuinely obligating), namely the economic and military power of
the genuinely consenting states and their willingness to use it to enforce the terms
of the treaty against the merely putatively consenting states.

Moreover, some international legal norms may serve interests that are believed
to be common to all those international actors subject to them, and to do so in
a manner that is universally viewed as acceptable even among IAs with different
understandings of what would be ideal. If such laws exist, then consent to be bound
by them is morally binding. This is so, I suggest, even if unbeknownst to them

14 Raz, J., The Morality of Freedom (above, n. 3), 80—94; Raz, J., ‘Problem of Authority’ (above, n. 3),
1037-41.

15 Or, perhaps, if they willingly and knowingly accept the benefits provided them by others’ obedience to
the legal norms in question. See Lefkowitz, D., “The Principle of Fairness and States’ Duty to Obey International
Law’, under review.

16 See e.g. Allen Buchanan, Chapter 3 in this volume.
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the less powerful states would have been coerced into complying with these laws
if they had not already endorsed them. Genuine consent—for international actors
as for all other agents—does not require that agents could have voluntarily done
otherwise. Rather, it requires only that the reasons that explain (i.e. motivate) an
agent’s consent not include fear of morally unjustifiable coercion by another agent,
or non-culpable ignorance or mistaken belief.

If they are to create moral obligations, then in addition to being free and
informed putative acts of consent must not conflict with certain other moral duties.
For example, given a duty not to facilitate murder, a voluntary agreement to
lend a criminal assassin the use of your gun is void ab initio, and so creates no
duty to lend the gun or to compensate the assassin for failing to do so. In so far as
certain international legal norms necessarily require immoral conduct, even free and
informed consent to obey them will not make those laws legitimate. For example,
suppose that by barring states from enacting trade regulations aimed at ensuring
the morally proper treatment of non-human animals and the natural environment,
the World Trade Organization (WTQO) necessarily renders its signatories complicit
in immoral conduct.’” It follows that even a state’s free and informed consent to
abide by the rules incumbent upon members of the WTO will not give rise to a
moral duty to obey those rules.

Finally, consent generates a moral duty to obey the law only for those officials and
citizens of states with a legitimate claim to domestic authority. Officials of illegitimate
states lack the standing to morally bind members of the political community they
rule or, in many cases, the moral power to give effect to the international legal
obligations they acquire (e.g. by enacting domestic laws or administrative rules that
their subjects have a moral duty to obey).

Recognition that consent can—and perhaps in a limited number of cases,
does—justify international law’s claim to legitimate authority has important impli-
cations for the sources of international law. For example, a focus on the conditions
in which consent actually generates an obligation can lead to changes in the pro-
cesses whereby international legal norms are created, modified, or annulled that
aim specifically at clarifying when an IA has genuinely consented to be subject
to (some part of) international law, and increasing opportunities for them to do
so. This may add further impetus to the project of codifying customary interna-
tional law, as it can contribute to states’ knowledge of those norms (especially
their content) and present opportunities for states to freely agree to be bound by
them.!s

17" For an argument that, in practice, this is what the WTO does, see Singer, P., One World (2nd edn., New

Haven: Yale University Press, 2004), 51-70.
18 To clarify, states and other IAs can be legally bound by customary international law without consenting to

it, and perhaps even despite their explicit objection to being bound by certain customary legal norms. In both
cases, the states in question have a legal obligation to act as the law demands, but they do not have a moral duty
to fulfil their legal obligation based in consent.
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3. Legality and the Sources of International Law

Just as legal philosophers disagree over whether the legal validity of a norm is
necessarily conditional upon its moral correctness, or at least its consistency with
certain moral principles, so too they disagree over the relationship between morality
and legality, or the rule of law. On the formal conception of legality, which will be
the focus of my remarks here, the rule of law amounts to the rule of rules; that
is, formal legality sets out those conditions that must be met (to some degree) for
a rule-guided social order to exist.”” Law’s essential function (or at least one of
its primary functions) is to guide its subjects’ conduct. Whether, or how well, law
does this depends on its subjects’ ability to identify what the law requires of them,
which means that the law must be publicly promulgated and prospective, clearly
formulated and without contradiction or demands for the impossible, applied to
particular cases in a manner consistent with a reasonable understanding of its
demands, and so on. To these properties of formal legality many also add certain
institutional mechanisms that seem practically necessary for their realization, such
as an independent judiciary and procedural fairness in the administration of the
law. The virtue of the rule of law (understood formally) lies in the contribution it
makes to agents’ ability to plan their lives, and to follow through on those plans. It
does so by reducing uncertainty about what they should do, not only by clarifying
what sorts of conduct they may engage in without risking sanctions from those
who rule (through law), but also by solving coordination problems, providing the
assurance necessary to overcome prisoner’s dilemmas, and in other ways as well.
Whether it is a morally good thing that a given society realizes formal legality largely
depends on the ends and the means to them that society’s law permits, requires, or
forbids officials and other members to pursue.

Clearly formal legality can be realized to varying degrees, both with respect to
individual legal norms and entire legal orders, and this has important implications
for law’s legitimacy. There can be no duty to obey secret laws or laws that demand
the impossible (including, but not limited to, laws that apply retroactively). But
do agents have a duty to obey laws that are less than perfectly clear yet also far
from opaque? What about laws that are occasionally applied unequally (i.e. where
all are not equal before the law), particularly where the law’s subjects can predict
with a fair degree of accuracy when this will occur? What are agents with a duty to
obey the law to do when confronted with conflicting legal obligations, particularly
in the absence of well-functioning institutional mechanisms for resolving such
conflicts?

19 The formal understanding of the rule of law includes no moral constraints on law; rather, all of the
constraints follow purely from what is necessary for the existence of a rule-guided social order. For substantive
conceptions of legality, in contrast, those properties constitutive of the rule of law follow from a moral ideal,
such as reciprocity between ruler and ruled.
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As Brian Tamanaha points out, all of these questions arise for subjects of interna-
tional law. For example, inequalities of power, together with features of the current
international legal order such as the absence in most cases of a legal duty to submit
to adjudication by a court or tribunal, significantly weaken the equal application of
the law.20 Also, ‘the proliferation of uncoordinated tribunals and the disaggregation
of international law along subject-specific lines . . . generate problems with consis-
tency and coherence . . . [particularly] in overlapping areas between separate treaty
regimes, as when environmental issues have implications for trade’.2! The different
approaches among municipal legal systems to the interpretation and incorporation
of international law only add to these problems of consistency and clarity. Besson
rightly emphasizes the need to craft institutions for the creation, modification,
and annulment of international legal norms, as well their application to particular
cases, that more fully realize formal legality. Nevertheless, given international law’s
sometimes tenuous hold over the conduct of actors influenced as well by consid-
erations of political, economic, and military power, occasional deviation from the
demands of formal legality may be a positive feature of the current international
legal order.

III. THE NATURE OF A LEGAL ORDER AND THE
SOURCES OF INTERNATIONAL LAw

Having identified some of the implications that certain analyses of the nature of
law, legitimacy, and legality have for the sources of international law, I concentrate
in the remainder of this paper on the nature of a legal order or system, again
with an eye on the consequences for a proper understanding of international law’s
sources.

1. Is International Law Primitive?

Among the most influential of H. L. A. Hart’s insights is his analysis of a legal
system as a union of primary and secondary rules.22 Primary rules govern actions by
spelling out particular obligations (or their absence); secondary rules, in contrast,
are rules that govern primary rules. Hart argues for this analysis of a legal system by
considering three shortcomings or defects endemic to what he labels a primitive legal

20 Tamanaha, B., On Rule of Law (New York: Cambridge University Press, 2004), 132.
21 Ibid. See also Boyle, A. and Chinkin, C., The Making of International Law (Oxford: Oxford University

Press, 2007); Kingsbury, B., ‘International Legal Order’ (above, n. 13), 280—1. But see Donald Regan, Chapter

10 in this volume.
22 Hart, H. L. A., The Concept of Law (Oxford: Clarendon Press, 1961).
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order. First, participants in such an order labour under a great deal of uncertainty
because they lack an authoritative practice for settling disagreements over what the
law is, including whether a given rule is law, what the content of that law is, and
how to resolve conflicts between different laws. Second, a primitive legal order has
a static character, since it lacks any authoritative procedures for changing primary
rules and the obligations they create. Third, it suffers from inefficiency (and likely
ineffectiveness as well) since all members of the community share equally in the
authority to determine when violations of the law have occurred and how to respond
to them, and bear equally the duty to exercise this authority.

Different types of secondary rules address each of these three shortcomings. The
solution to the last of them lies in the development of rules of adjudication, which
authorize and obligate only certain actors to apply and enforce the law. Rules of
change address the second of the aforementioned defects, as they specify the means
by which agents may change general rules as well as particular obligations. As for
the uncertainty common to practically any primitive legal order, Hart contends that
it is overcome through legal officials’ adherence to a rule of recognition: a rule ‘by
reference to which the validity of the other rules of the system is assessed, and in
virtue of which the rules constitute a single system’.23

Legal orders can suffer to varying degrees from the shortcomings of uncertainty,
inefficiency, and a static character. Therefore, rather than asking whether interna-
tional law is primitive, as if that is an all-or-nothing feature of legal orders, we should
instead examine in what respect and to what degree it manifests those qualities
that when fully realized characterize a primitive legal order. For example, with
respect to its adjudicatory practices, the current international legal order occupies
an intermediate place between a primitive and an advanced legal order, since in
some cases the authority to apply and enforce certain laws lies only with designated
officials, while in others the law may or must be applied and enforced by any and
all members of the international community.

Adopting this nuanced approach helps clarify Hart’s own remarks on the
primitiveness of international law. Though he briefly criticizes several arguments
intended to demonstrate that international law contains rules of adjudication, his
case for the international legal order’s primitiveness rests primarily on the argument
that ‘that there is no basic rule providing general criteria of validity for the rules
of international law, and that the rules which are in fact operative constitute not
a system but a set of rules’.2# In other words, Hart maintains that international
law lacks a foundational rule of recognition. A legal order rests on such a rule,
Hart claims, only when there are criteria for settling what the law is other than
the current beliefs of those subject to it. In so far as the existence and scope of
international legal norms is simply and entirely a matter of consensus amongst IAs,
as positivists in the international law sense maintain, it follows that the international

23 Tbid. 228. 24 Tbid. 231.
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legal order lacks a rule of recognition at its base, and so does not constitute a legal
system.?>

No international legal scholar will dispute the claim that international law
currently lacks a single basic rule that serves both of the functions that Hart
assigns to a rule of recognition: validating norms as law and systematizing them, in
particular by establishing relations of superiority and subordination between laws
of various types. The defect of uncertainty, recall, attends not only the absence of an
authoritative process for identifying norms as legally valid, but also the absence of
such a process for establishing the precise scope of particular legal norms. Unlike a
domestic legal order that treats common law as subordinate to statutes, for example,
international law currently lacks a hierarchy of sources of international law. Besson
suggests that ‘there is nothing about the existence of a rule of recognition . . . that
requires a hierarchy among the sources recognized by the rule of recognition’.2s
Hart’s view of the matter is somewhat ambiguous; on the one hand, he suggests that
merely being validated by a single rule of recognition provides a kind of minimal
unity to a set of rules, while on the other he emphasizes in several places the
importance of the rule of recognition’s systematizing function.”? Regardless, the
absence of any hierarchy of sources clearly entails that members of the international
political community will experience greater uncertainty with respect to their legal
obligations, and so in that sense be subject to a legal order that is more primitive,
than is true for officials and subjects of a domestic legal system like the one
mentioned above. Moreover, the uncertainty caused by the absence of a ranking of
international legal norms in virtue of their source may be further exacerbated by
the lack of any systematic ordering of different international legal regimes.

Despite the resulting uncertainty, however, the primitiveness of the international
legal order can be viewed in a positive light. For example, as was previously
suggested in the discussion of the rule of international law, it may be that the
existing international legal order can better accommodate the realities of power in
current international relations than would a less primitive legal order. In particular,
the larger space left by a primitive legal order for politics and power may make it more
conducive to the achievement of peace than would be the case were international
law to strive to place greater limits on these modes of interaction—limits that
might encourage some states to ignore the demands of international law, or worse
yet, to challenge the international legal order’s legitimacy. Conversely, however,
international law’s current primitiveness may make it a less effective vehicle for the
achievement of justice than it would be were it less primitive in various respects; for
instance, were the ICJ to enjoy compulsory jurisdiction.

25 Positivism (in the international law sense) was the most influential paradigm of international legal
relations during the time Hart was writing The Concept of Law, so it would have been natural for him to
conceive of international law in positivist (or consensualist) terms, and given such a conception, to conclude

that international law lacks a basic rule of recognition.
26 Besson, S., this volume, 181. 27 Hart, H. L. A., The Concept of Law (above, n. 22), 92—3; 97-8.
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2. Does Customary International Law Rest on a Rule
of Recognition?

Suppose international law were to rest on a rule of recognition with something
like the following content:2s X is a legally valid norm if and only if it originates
in a treaty or customary practice.?? Each of the disjuncts can serve as a criterion
for legal validity only if it makes a norm’s status as law turn on some feature of
the world other than the belief by those subject to it that it counts as law. This
condition appears to be met for treaty law, which is clearly akin to the ‘authoritative
list or text of the rules’ that Hart offers as an illustration of a relatively simple rule
of recognition.>* But what about customary international law (henceforth CIL)?
Hart rejects as both normatively and epistemically redundant the rule that states
should behave as they customarily behave.3! As he puts it, such a rule ‘is an empty
repetition of the mere fact that the society concerned (whether of individuals or
states) observes certain standards of conduct as obligatory rules’, which is just to
say that the (positive) obligations, and the primary rules that create them, exist
only because those subject to these rules believe themselves to be bound by them.>
Moreover, it is at least arguable that no authoritative procedure exists for settling
disputes over the existence, content, and scope of customary international legal
norms. When called upon to apply CIL to particular cases, the International Court
of Justice and other tribunals claim that their decisions rest on judgments regarding
the existence of a consensus among states (i.e. practice plus opinio juris). It seems
that just as ‘in the simpler [i.e. primitive] form of society we must wait and see
whether a rule gets accepted or not’, so too disputes over customary international
legal norms end only once states reach a consensus. Is Hart right, then, to conclude
(contra Besson) that there is no rule of recognition for CIL?34

Ideally, a rule of recognition serves two functions. The first, ontological, function
makes possible the kind of justification and criticism constitutive of a rule-governed
practice for identifying norms as legally valid. The second, authoritative resolution,
function makes possible the settling of disputes over the content and scope of

28 The following discussion draws partly on Lefkowitz, D., ‘(Dis)solving the Chronological Paradox in
Customary International Law: A Hartian Approach’, Canadian Journal of Law and Jurisprudence, 21/1 (2008),
which also contains a more detailed discussion of Hart’s analysis of international law and responses to it by a
number of prominent international legal theorists.

29 Until recently, such a rule (perhaps also including general principles of law) was likely the least controversial
candidate for a basic international rule of recognition. It is probably more accurate today to include the ICJ
and certain other international tribunals, as well as global governance institutions such as the WTO, among the
sources of international law.

30 Hart, H. L. A., The Concept of Law (above, n. 22), 92.

31 The rule cited in the text is the one Kelsen proposes as the Grundnorm for international law. I consider it
here only as a rule of recognition, and only for customary international law.

32 Hart, H. L. A., The Concept of Law (above, n. 22), 230. 33 1Ibid. 229.

34 Besson, S., this volume, 180—1.
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particular legal norms. I maintain that CIL rests on a rule of recognition that
performs only the first of these two functions, one with the following content: N is a
customary legal norm if most states regard it as a customary legal norm from what
Hart calls the internal point of view, and what makes it a customary legal norm is
that most states regard it as such. Agents adopt the internal point of view with regard
to some rule when they believe that they (and the others the rule addresses) ought
to conform to it, such that an appeal to the rule provides a sufficient justification
for behavior that conforms to it, as well as for criticism of behaviour that deviates
from it.3s

The second phrase in the proposed rule of recognition for CIL plays a crucial
role because it distinguishes a legal order in which there is a mere convergence of
beliefs that N is a legally valid norm from one in which belief in the legal validity
of N is rule-guided. In a legal order of the first type, the relevant agents might have
different reasons for accepting norms N1, N2, etc. as legally valid; one might do so
because he thinks those norms substantively just, another because a third agent has
pronounced them legal, and so on. Regardless of their reasons for believing that N
is a legal norm, however, these actors will agree that an agent that violates it acts
illegally. In a legal order of the second type, agreement that acts contrary to N count
as illegal follows from a shared understanding of what makes a customary norm
legally valid, one they manifest in practice through adherence to the aforementioned
rule. The existence of such a rule warrants a kind of normative claim unavailable to
participants in the first type of legal order, namely the justification of a judgment
regarding the legality of a particular act in terms of fidelity to the rule or criticism
of such a judgment as a deviation from it. I contend that customary international
law, as it currently exists, is an example of this second type of legal order; that
is, it rests on a rule of recognition, albeit one that serves only the ontological
function.

The above characterization of the rule of recognition for CIL may seem to conflict
with the traditional and still widely shared view that CIL rests on usus, or practice, as
well as opinio juris, but this is not so. The existence in society S of a customary rule
C governing acts of type T depends on a shared belief in such a rule among (most)
members of S. Shared beliefs differ from those that are merely had in common in
that they involve a mutual awareness among those that share the belief. The proper
characterization of that mutual awareness is a matter of some debate: individualists
describe it in terms of members of S knowing that other members of S believe that
customary rule C governs acts of type T, and that other members of S know that
(most) other members of S know this, while collectivists characterize it holistically
as either a plural intention, a group belief, or a joint commitment to accept as a

35 Hart, H. L. A., The Concept of Law (above, n. 22), 56—7, 101-3. See also Coleman, J., The Practice of
Principle (above, n. 5); Shapiro, S. J., ‘What is the Internal Point of View?’, Fordham Law Review, 75/3 (2006),
1157-70.
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body that members of S should perform acts of type T (or should perform acts
of type T only under certain specific conditions, or should not perform acts of
type T, etc.).’ Regardless, achieving the necessary mutual awareness requires that
members of S communicate with one another (though the content of the beliefs
they must communicate varies depending on the proper analysis of a shared belief).
This communication can take the form (at least in part) of the commission of acts
of type T, but it need not do so; there is no conceptual barrier to the successful
development of a new rule of CIL solely through so-called verbal acts, such as
statements in international organizations, policy or white papers, and instructions
to armed forces, even if this is highly unlikely to occur in practice. The crucial
point is that on the proposed account the necessity of practice for the creation of a
new customary norm, and so a new norm of CIL, follows from the very nature of
customary rules as shared beliefs.

Of course, state practice (and, perhaps, the practice of other types of IAs)
frequently contributes to the development of new norms of CIL in ways other
than the one just mentioned. For example, state practice often provides the raw
material of ‘facts on the ground’ that over time both shape and become the subject
of rule-guided behaviour. Additionally, state practice can provide evidence of the
existence and content of a customary norm, not only in cases of conformity to it but
also where the rule is honoured in the breach; that is, where states make significant
efforts to cover up or deny violations of the rule. This epistemic role provides
adjudicative bodies such as the ICJ with a good reason to emphasize state practice
in reaching their decisions.’” Nevertheless, the epistemic value of state practice for
the process of customary law formation (as opposed to the identification of existing
norms of CIL) follows from the contribution it makes to the communication
necessary to create a shared belief that acts of type T are subject to customary norm
C, and that norm C counts as law.

3. (Dis)solving the Chronological Paradox in Customary
International Law Formation

The foregoing defence of a rule of recognition for customary international law plays
a crucial role in resolving an alleged paradox in the formation of new rules of CIL,

36 Hart was most likely an individualist; the three collectivist accounts gestured at in the text are those of

Michael Bratman, Raimo Tuomela, and Margaret Gilbert respectively.
37 International Law Association, London Conference, Final Report of the Committee on Formation of

Customary (General) International Law (2000), <http://www.ila-hq.org/en/committees/index.cfm/cid/30>, 40;
The report notes that with some exceptions, ‘if there is a good deal of State practice, the need (if such there be)
also to demonstrate the presence of the subjective element is likely to be dispensed with’. The fact that the ICJ
does not always require parties to demonstrate the existence of a belief that conduct of a certain sort is subject to
CIL does not entail that such norms can exist in the absence of that belief, a point the Court emphasizes in its
own repeated insistence that CIL rests on both usus and opino juris.
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namely that their creation requires that states act from the belief that the law already
requires the conduct specified in the rule. This so-called chronological paradox
rests on two confusions, the first regarding the process whereby a customary rule
comes to exist, and the second regarding the process whereby that customary rule
becomes law.

Briefly, a customary rule exists amongst a group of actors if and only if most of
them, most of the time, believe that such a rule exists and applies to them, where
that belief manifests itself in both the actors’ conduct and their justification and/or
criticism of their own and others’ conduct.3 Such a state of affairs may arise in
myriad ways.* For instance, at some initial point in time a few members of the
group may believe falsely in the existence of a certain customary rule, but if they
persist in this belief enough other members of the group may come to share it so
that at some later point in time the customary norm truly does exist and apply to
members of this group. Alternatively, a few members of the group may believe
that all should be bound by some rule, and that the best way to bring about a state of
affairs in which they are is to act as if the rule already exists and applies to members
of the group.t Or perhaps the rule is imminent in the practices of members of
the group, and all come to believe in its existence at the same time. The crucial
point these examples illustrate is that the evolution of a new customary rule does
not require that agents believe truly that they are subject to the rule prior to their
actually being bound by it.

As adherence to the rule exempting diplomatic vehicles from minor parking
prohibitions illustrates, the belief by most states that they are subject to a customary
rule does not suffice to make that rule legally valid. Rather, it must also be the
case that officials of the international legal order adhere to a rule of recognition
that directs them to treat customary rules in that domain of conduct as legally
valid—that is, as a source of law. Distinguishing (at least conceptually) between
the processes of custom formation and the legal validation of customary norms
dissolves the chronological paradox: the rule-guided judgment regarding the legal
validity of a customary norm is conceptually distinct from the process whereby

38 In other words, a customary rule governs the conduct of members of a particular group when they adopt
the internal point of view with respect to that rule. As the rule of recognition for CIL described previously
illustrates, a rule of recognition is nothing more than the customary rule to which officials adhere when
determining the legal validity of various norms, and in some cases, their systematic relation to one another.

39 Many scholars err (or so I contend) when they identify as a necessary condition for the creation of a new
customary norm what is only one possible means by which such a norm may come to exist.

40 Geny, F., Méthode d’interpretation et sources en droit privé positif (2nd edn., Paris: F. Pichon et Durand-
Auzias, 1919), 367-71.

41 Kontou, N., The Termination and Revision of Treaties in the Light of New Customary International Law
(New York: Oxford University Press, 1994). This procedure for the creation of new customary international law
fits the image of claim and response some international lawyers use to describe certain examples of customary
law creation, such as the so-called Truman Proclamation. See Walden, R. M., ‘Customary International Law: A
Jurisprudential Analysis’, Israel Law Review, 13 (1978), 97.
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that customary norm comes to exist.# The failure to distinguish between these
conceptually distinct aspects of CIL formation may be a consequence in part of
the fact that states have historically comprised both the actors whose conduct and
beliefs give rise to the existence of a customary rule, and the vast majority of the
officials in the international legal system whose adherence to the rule of recognition
leads them to deem some of those rules legally valid.

Given the rapidity with which international law has recently been evolving, and
the exponential growth in its reach and sophistication, philosophers of law have
good reason to pay greater attention to it than many currently do. This is so not only
for the contributions that legal philosophers can make to a proper understanding
and evaluation of international law, but also because reflection on it may lead to
refinements or even wholesale modifications to our understanding of the nature of
law and a legal order.

42 The point may be made more vivid by considering that as a conceptual matter, the agents whose beliefs
in the existence of a customary rule are necessary for the existence of that rule need not overlap at all with the
agents whose beliefs in the existence of a rule of recognition that treats custom as a source of law are necessary
for the legal validity of that customary rule.
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CHAPTER 9

INTERNATIONAL
ADJUDICATION

ANDREAS PAULUS

I. INTRODUCTION: ADJUDICATION
AND INTERNATIONAL LAw

Oliver Wendell Holmes famously described law as ‘what the courts will do’.!
In international law, however, the formal adjudication of a legal dispute by a
court or tribunal constitutes the exception to the rule of ‘auto-interpretation’
of international law by states, which are free to choose a mechanism for
the settlement of disputes.2 Formal adjudication is only one—and usually the
last—method of dispute settlement resorted to by states. Nevertheless, dispute
resolution has never been so popular. A document by the Project on Inter-
national Courts and Tribunals lists no less than 125 operative international
dispute settlement bodies, twelve of which are judicial bodies in the narrow
sense.> Fears in relation to the ‘fragmentation’ of international law abound.*

I Holmes, O. W., ‘“The Path of the Law’, Harvard Law Review, 10 (1897).

2 Collier, J., and Lowe, V., The Settlement of Disputes in International Law (Oxford: Oxford University Press,
1999), 3.

3 The Project on International Courts and Tribunals, International Judiciary in Context, synoptic chart, Nov.
2004, available at <http://www.pict-pcti.org/publications/synoptic_chart.html>. All websites most recently
checked in Dec. 2007.

4 See Koskenniemi, M. and Leino, P., ‘Fragmentation of International Law. Postmodern Anxieties?’, Leiden
Journal of International Law, 15 (2002), 553; Report of the Study Group of the International Law Commission,
finalized by Koskenniemi, M., ‘Fragmentation of International Law: Difficulties Arising from the Diversification
and Expansion of International Law’ (International Law Commission, 2007), UN Doc. A/CN.4/L.682.
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In this environment, it appears less and less possible to achieve a coherent in-
ternational jurisprudence. International courts and tribunals have to undertake
an ever-more difficult balancing act between different legal and moral value
systems.

The fact that recourse to adjudication in international law is optional changes
its character compared to the domestic context: Both parties need to agree, in one
way or another, before a case can be brought before an international tribunal.
Certainly, such agreement can be general and in advance, but it must always be
there. The same is true with respect to enforcement: Although domestic judgments
will not always be enforced, any party can rely on a third party, namely the
state, to enforce them. In international law, enforcement and legal settlement are
often distinct, and, in spite of the competences of the Security Council under
article 94 of the UN Charter, a third party rarely, if ever, enforces international
judgments.

The present contribution is an exercise in ‘non-ideal’ theory,> which begins
with an observation of the current practice and then asks whether and how this
practice reflects the expectations and criticisms voiced in international legal theory.
In light of the increasing diversity of adjudicatory bodies that deal with matters
of international law, the following contribution must limit itself to inter-state
adjudication, in particular before the International Court of Justice. But many of
the problems of inter-state adjudication reappear, in one way or the other, in human
rights and criminal law litigation between a state or international organization, on
the one hand, and individuals, on the other. For domestic courts, the pluralism of
the international legal order poses the additional problem of the limits domestic law
sets for the reception of international decisions within the domestic legal order.s
In each case, however, the basic challenge remains the same: the interpretation and
application of international law in spite of the legal and social fragmentation of the
contemporary international order.

Various approaches exist to deal with this functional, but also ethical and religious
pluralism. One approach consists in embracing the fragmentation of international
law, because an increase in the number of specialized systems, such as trade law
or international criminal law, enables the establishment of stronger mechanisms
of adjudication. Minimalism advocates the finding of a political consensus that is
compatible with several moral and religious doctrines. Another escape route consists
in a regionalization of adjudicatory mechanisms because regional courts benefit

5 For the distinction between ‘ideal’ and ‘non-ideal’ theory, see Rawls, J., The Law of Peoples (Cambridge,

Mass., and London: Harvard University Press, 1999), 59.
6 See the contributions to Nollkaemper, A. and Nijman, J. E. (eds.), New Perspectives on the Divide between

National and International Law (Oxford: Oxford University Press, 2007). For recent examples of national courts
embracing or distancing themselves from international decisions in various degrees, see e.g. Sanchez-Llamas v
Oregon, 126 SCt 2669 (US 2006); Bundesverfassungsgericht (BVerfG, German Constitutional Court), Chamber
decision, 2 BvR 2115/01, 19 Sept. 2006, available at <http://www.bverfg.de>; Mara’abe v. Prime Minister of
Israel, HCJ 7957/04 (Supr. Ct. Isr. 2005).
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from a denser set of common values and principles among their members. Some
liberal approaches advocate a shift from a state-centric to a human rights-centric
interpretation of international law and emphasize the role of the implementation
by domestic courts. A ‘critical’, or postmodernist, view would further encourage
international courts and tribunals to embrace the political nature of judicial
choices.

This contribution intends to demonstrate that none of these approaches alone
properly describes the role of international adjudication. Minimalism identifies
the problem, but fails to account for the aspirational aspects of international legal
principles. While informative for the ethical evaluation and critique of the law,
radical liberalism lacks cross-cultural acceptance. Fragmentation can moderate,
but not solve the value clashes between different issue areas. Regionalization re-
flects international pluralism, but cannot maintain universality. Postmodernism
opens the perspective to the diversity of actors and stakeholders in contempo-
rary international law, but all too often attacks a consensus that remains to be
established.

A reference to background principles of the international community may help
to bridge gaps in international law. But different from the picture Ronald Dworkin
has drawn for domestic society,” the international community is deeply divided on
the principles on which the international legal order should be based. At times, the
debates between state rights and human rights, democracy and effectiveness cannot
be solved on the basis of existing law.s

While the success of postmodernists in international legal theory may be expli-
cable by the diversity of the international community, international adjudication
does not need to end up in mere politics or in an arbitrary choice between incom-
patible ‘background norms’. Rather, it describes a process by which international
adjudication can arrive at decisions both respecting the legal foundation of in-
ternational law in state consent or acquiescence and providing the reasons for a
decision where the result is not ‘fixed’ by international legal sources. When faced
with conflicting principles or gaps in the law, the adjudicator may find a solution
in the particular rationality of a sub-order, from trade law to human rights law.
In other cases, balancing of principles from different sub-systems will provide for
a solution. Where this proves impossible, a reasonable decision needs to be found
that helps the parties resolve their dispute and furthers the development of the
rule of law in international relations. This contribution argues that international
adjudication can maintain integrity if and to the extent that the choice between dif-
ferent—and at times conflicting—rationales is made in a conscious and transparent
manner.

7 Dworkin, R., Law’s Empire (Cambridge, Mass.: Belknap Press, 1986), 239.
8 Pastenrath, U., ‘Relative Normativity in International Law’, European Journal of International Law, 4 (1993),
333.
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II. THE CORE PURPOSE OF INTERNATIONAL
ADJUDICATION

Classical international dispute settlement consists in the resolution of a dispute
between two or more parties by a neutral third party, ideally a court or an arbitral
tribunal, in an adversarial procedure on the basis of international law. The Hague
Peace Conferences of 1899 and 1907 established the first universal mechanism for
the resolution of disputes.® Adjudication was acceptable to states not only due to
the fairness of the procedural law embodied in the statute and rules of the court
or tribunal in question, but also because the point of reference for the adjudicatory
bodies was relatively clear and undisputed: providing for minimum order in the
relations between states, in particular when the sovereignty of several states inter-
sects, and supervising the interpretation and application of international law on the
basis of treaties, customary law, and general principles of law.!° Before a permanent
court, states are free to give or withhold their consent to jurisdiction, but they
cannot select the judges or the applicable law beyond the confines of the Statute.!!

The strictly consensual view of the role of international tribunals informs the
way judges have historically interpreted international law. Traditional international
adjudication was thus based on the sovereignty of the state, and this approach also
determined the interpretation of international legal sources according to state will.
In the words of the Permanent Court of International Justice (PCIJ) in the Lotus
case (1927), ‘restrictions on the independence of States cannot . . . be presumed’.!?
Traditional means of interpretation are tailored to this view.!3 Such narrowness
also solves the problem of legitimacy. When a state approved a clause allowing
for arbitration or adjudication, it had an idea of what the approval was about. In
other words, the relative determinacy and narrowness of the rules administered by
international courts and arbitral tribunals provided them with a legitimacy derived
from the domestic legal sphere.

Contemporary international law, however, is supposed to regulate and advance
interests going beyond the maintenance of inter-state peace, from human rights to
the protection of the environment. But the individual interests of states—and their

9 See Hague Convention for the Pacific Settlement of Disputes, 54 LNTS 435 (18 Oct. 1907).
10 Spiermann, O., International Legal Argument in the Permanent Court of International Justice (Cambridge:

Cambridge University Press, 2005), 106.
11 See the distinction between adjudication and arbitration by the Advisory Committee of Jurists, Documents

Presented to the Committee Relating to Existing Plans for the Establishment of a Permanent Court of

International Justice (1920), 113.
12 pCIJ, S.S. ‘Lotus’, Series A, No. 10 (1927), 18.
13 See PCIJ, Mossul (Interpretation of Article 3, Paragraph 2, of the Treaty of Lausanne), Adv Op, PCI]J, Series

B, No. 12 (1925), 25: ‘[I]f the wording of a treaty provision is not clear, in choosing between several admissible
interpretations, the one which involves the minimum of obligations for the Parties should be adopted’.
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mutual rights and obligations—do not simply submerge into these ‘community
interests’.1# To the contrary, community interests need to be integrated into the
classical bilateral structure of reciprocal obligations between states.!s States remain
the main subjects of international law, the law-givers as well as the law-appliers and
the law-breakers.

Even if the ultimate justification for ‘state values’ is grounded in ‘human values’
such as rights, diversity, or efficiency, international legal sources continue to be
based on the aggregation of human interests in and by states, whose perceived
self-interest may clash with rights accorded to individuals. Recent attempts to limit
state interests to their immediate goal of winning a certain case in a concrete
litigation, and to discard their interest in a stable and functioning international
legal and judicial order,’s draw a far too narrow picture of state interests. In a
liberal conception of the state, the realization of ‘community interests’ is also a
state objective, from sustainable development to human rights. That is the reason
for the codification of these principles in a great number of international treaties
and conventions. ‘Community interests’ are common interests of states relating
to public goods, whereas individual interests are those essentially selfish interests
in which one state can realize its objectives only at the detriment of another, for
instance in boundary disputes.

The increasing crystallization and codification of international human rights,
humanitarian and criminal law, but also trade law, development law, and environ-
mental law, is not limited to the regulation of inter-state relations in the narrow
sense of the term, but goes beyond the ‘mediatization’ of the human being by states.
Two areas of international law that are gaining importance, namely international
criminal law and international trade law, have created dispute settlement mecha-
nisms of a judicial or quasi-judicial character. They exemplify the need for special
regimes—but not self-contained regimes!”—for dealing with issues going beyond
inter-state relations. Regional courts such as the European Court of Justice are
also playing an increasingly important role. In addition, domestic courts adjudicate
much of international law—in particular those rules of international law that are
of a self-executing character within the internal legal order.

14 See Simma, B., ‘From Bilateralism to Community Interest in International Law’, Recueil des Cours, 250
(1994 VI), 217; Tomuschat, C., ‘International Law: Ensuring the Survival of Mankind on the Eve of a New
Century’, Recueil des Cours, 281 (1999), 9, 78-9, para. 33; Henkin, L., International Law: Politics and Values
(The Hague: Kluwer Law International, 1995), 97; Paulus, A. L., Die Internationale Gemeinschaft Im Vilkerrecht
(Munich: C.H. Beck, 2001), 250.

15 See Simma, B., ‘From Bilateralism to Community Interest’ (above, n. 14), 248.

16 Goldsmith, J. L. and Posner, E. A., The Limits of International Law (Oxford: Oxford University Press,
2005), 7; Posner, E. A. and Yoo, J. C., ‘Judicial Independence in International Tribunals’, California Law Review,
93 (2005), 14; But see Helfer, L. R. and Slaughter, A.-M., “Why States Create International Tribunals: A Response
to Professors Posner and Yoo’, California Law Review, 93 (2005), 905.

17" See Simma, B., ‘Self-Contained Regimes’, Netherlands Yearbook of International Law, 16 (1985), 111;
Simma, B. and Pulkowski, D., ‘Of Planets and the Universe: Self-Contained Regimes in International Law’,
European Journal of International Law, 17 (2006).
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Nevertheless, it is not by accident that the International Court of Justice (ICJ)
continues to show a certain reticence in adjudicating rights and obligations for
individuals. International courts are not tamed by mechanisms of democratic
control and are thus perceived as lacking democratic legitimacy, in particular
when intervening in domestic law.'s In the probably most characteristic example,
the Court did not decide, in its Advisory Opinion on the Threat or Use of
Nuclear Weapons, on the question of whether the state interest of survival or
humanitarian principles prevail when in conflict with each other. To modify the
Lotus presumption of state sovereignty, then-ICJ President Bedjaoui created the
category of ‘neither allowed nor forbidden’ for a clash between state and individual
values.1?

Some judges regarded Bedjaoui’s position as an inadmissible abdication of the
proper role of the Court. In the words of one of his successors, Rosalyn Higgins,
‘the judge’s role is precisely to decide which of two or more competing norms
is applicable in the particular circumstances’.0 A non liquet—for example, the
impropriety or impossibility for a court or tribunal to hand down a judgment
or opinion—indeed reflects the inability of a court or tribunal to decide a value
conflict by judicial means. Classical international law of the Lotus variety could
not come into such a situation—in the absence of a legal rule, a state was free to
act however it pleased, even if it intersected with the sovereignty of another state.
Yet, the contrary view—namely that a non liquet should be avoided not by the
application of a formal default rule as in the Lotus case, but by reference to the
values of the international community?! —appears utopian.

President Higgins rightly emphasizes the resolution of disputes for the mainte-
nance of peace and security as the central purpose of international adjudication,
which serves not only state, but also human interests. However, since the prohi-
bition on the use of force generally prevents states from using force against each
other—the Iraq wars being the exception rather than the rule—international law
has broadened towards including the whole range of state interaction. Thereby, the
regulation of community interests also comes under the jurisdiction of international
courts, both advisory?2 and contentious. This multi-purposive task of international
law creates problems for its coherent application.

18 For such criticism, see, e.g. Goldsmith, J. L. and Posner, E. A., Limits of International Law (above, n. 16),
205 ff.; Posner, E. A. and Yoo, J. C., ‘Judicial Independence’ (above, n. 16), 27.

19 1C]J, Legality of the Threat or Use of Nuclear Weapons, ICJ Rep. 1996, 226; Decl. Bedjaoui, IC] Rep. 1996,
271, para. 14.

20 ICJ, Legality of the Threat or Use of Nuclear Weapons, Diss. Op. Higgins, IC] Rep. 1996, 592, para. 40.

21 Lauterpacht, H., The Function of Law in the International Community (Oxford: Clarendon Press, 1933),
123.

22 See e.g. the ICJ Nuclear Weapons opinion (above, n. 19).
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III. THE ROLE OF ADJUDICATION IN THE
CONTEMPORARY INTERNATIONAL COMMUNITY

Whereas even the pluralist Western democracies share a minimum set of common
values, the ‘international community’ is, in spite of an increasing number of treaties
regulating everything from the use of force to human rights and economic affairs,
marked by deeply entrenched moral, ethical, religious, and economic divisions that
render accommodation difficult, if not, at times, impossible. International courts
and tribunals have thus to undertake an ever-more difficult balancing act between
different legal and moral value systems.

At the same time, the increasing diversity of international adjudication in the
broadest sense of the term, ranging from classical inter-state disputes under a
compromis before an arbitral tribunal or the IC] via advisory opinions of the
ICJ] onto quasi-courts such as the World Trade Organization (WTO) Dispute
Settlement Body and criminal tribunals dealing with individual crimes rather than
state behaviour, are difficult to bring under one single umbrella. In this section, we
will identify some of these approaches and ask ourselves how they cope with the
pluralism of subjects, issues, and institutions.

1. Fragmentation and Functionalism

In view of the diversity in contemporary adjudication, ‘fragmentation’ has become
one of the key terms used to describe the contemporary international community.
Whereas some lament—or try to re-establish2s—the lost unity, others embrace
the shift, in Niklas Luhmann’s terms, ‘from territoriality to functionality’,>¢ from
a world of sovereign territorial states to a world of functional institutions. More
radical representatives of this view claim that the different systems lack minimal
commonality to maintain any coherent overarching system of general international
law.2s

23 Dupuy, P. M., ‘L’Unité de 'ordre juridique international’, Recueil des Cours, 297 (2002).
24 Luhmann, N., Das Recht Der Gesellschaft (stw edn.; Frankfurt/Main: Suhrkamp, 1995), 571 ff.; Luhmann,

N., Die Gesellschaft Der Gesellschaft (Frankfurt/Main: Suhrkamp, 1997), 158—60; see also Paulus, A. L., ‘From
Territoriality to Functionality? Towards a Legal Methodology of Globalization’, in Dekker, I. F.and Werner, W. G.

(eds.), Governance and International Legal Theory (Leiden, Boston: Martinus Nijhoff, 2004), 59.
2> Fischer-Lescano, A. and Teubner, G., ‘Regime-Collisions: The Vain Search for Legal Unity in the

Fragmentation of Global Law’, Michigan Journal of International Law, 25 (2004), 1004.
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The fragmentation of international law is accompanied by a fragmentation of
adjudicatory bodies. Most of these bodies, such as the International Criminal
Court (ICC), the WTO Dispute Settlement Body, or the regional human rights
courts, belong to one single ‘issue area’. Thus, they appear incapable of solving
disagreements or value conflicts between different issue areas, such as trade and
human rights.?e In such an environment, international adjudication is not limited
to the minimal accommodation of different state interests along the lines of
state consent or acquiescence. Rather, the task of adjudicatory mechanisms is to
implement the logic of the relevant sub-system. Lacunae in the law are not to be
filled by the residual norm of state sovereignty and autonomy, as in the Lotus world
of the past, or international ‘community interests’ as in the cosmopolitan world
of tomorrow, but by the optimization of the rationality of the system in question.
For example, in spite of attempts at the accommodation of other values, the WTO
Dispute Settlement Body is called upon to further facilitate trade liberalization
rather than to foster human rights, preserve world cultural heritage, or protect the
environment. Nevertheless, the doctrine of effer utile used by the European Court
of Justice for promoting European integration at times of political reluctance and
incapacitation, is a case in point for the potential of adjudication to transform an
international organization and its members by enhancing the functionality of a
specialized international legal system.?”

While the existence of a multiplicity of international adjudicatory bodies in
specialized systems is certainly to be regarded as an advance towards a more
‘legalized’ or rather judicialized international system, it may become problematic
when dealing with issues beyond the purview of the individual sub-system for which
it was originally designed. The difficulty of the WTO Dispute Settlement Body with
animal protection in the Shrimp/Turtle-saga is a case in point.2s The unequal
institutionalization of the different functional sub-systems gives the stronger system
an advantage over the weaker system.?? Thus, trade stands a better chance than
labour rights before the WTO panels, and the International Criminal Tribunal for
the Former Yugoslavia (ICTY) will tend to prefer the interests of the prosecution
over the right of the accused to a fair trial.

While this effect may be mitigated by the judges taking account of other values than
those of their own sub-system, such moderation cannot solve the structural problem,
namely the need for a neutral arbiter. In the absence of obligatory jurisdiction over
other international tribunals, the IC] can seldom take over a moderating role,

26 See Leebron, D. W., ‘Linkages’, American Journal of International Law, 96 (2002).

27 See Weiler, J. H. H., The Constitution of Europe (Cambridge: Cambridge University Press, 1999), 22-3;
See also ICJ, Reparation for Injuries Suffered in the Service of the United Nations, IC] Rep. 1949, 182.

28 'WTO, United States—Import Prohibition of Certain Shrimp and Shrimp Products, 38 International Legal
Materials (1999), 118.

29 Howse, R., ‘Human Rights in the WTO: Whose Rights, What Humanity? Comment on Petersmann’,
European Journal of International Law, 13 (2002), 651, 658; Paulus, A. L., ‘From Territoriality to Functionality?’
(above, n. 24), 88.
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and it may well suffer from its own biases. For example, in Arrest Warrant,»
the Court avoided making a decision on the value conflict between traditional
state immunity and the universality principle for the prosecution of international
criminal law violations through a minimalist opinion that nevertheless showed a
preference for the former. In the Application of the Genocide Convention case, in a
hardly veiled defence of its prerogative of the interpretation of international law, the
Court lectured the ICTY for its broad theory of attribution of the acts of guerrilla
groups to the state supporting them,?! thus protecting states from responsibility for
non-state terrorist groups in spite of their considerable role in their establishment
and operation.

Of course, this does not imply that judges and arbiters in ‘functional’ courts
and tribunals are inherently biased and necessarily oblivious of other systems. In
Shrimp/Turtle, for example, the WTO Appellate Body accepted animal protection
when applied in a fair manner; in Al-Adsani, the European Court of Human Rights
narrowly favoured state immunity over individual claims against human rights
offending states.’> Whatever one may think of the two decisions, it can hardly
be maintained that the judges of the trade body were unaware of international
environmental law or that the judges of the human rights court were oblivious of
state immunity. However, such individual virtue can only be a second-best option
for institutional fairness—which would require representation of all the interests
and rights involved before the adjudicatory body.

Thus, functionalism cannot, by itself, legitimize international adjudication be-
yond the will of states. However, it may provide a ratio for the filling of lacunae
in the law by such a tribunal. Nevertheless, in order to decide value conflicts
between different issue areas, international tribunals need to go beyond the nar-
row confines of their own system to include general international law and to
accommodate the concerns of other sub-systems. Special regimes do not exist in
a vacuum, but in a more complex world of global inter-state and inter-human
relations.’* In this environment, courts and tribunals need to strike a balance
not only between potentially conflicting rules within a system, but also with the
rules of other systems and the body of general international law. Functionalism
cannot account for this role of international adjudication, a role that is becom-
ing ever more important in the increasingly fragmented system of contemporary
international law.

30 1CJ, Arrest Warrant of 11 April 2000 (DR Congo v Belgium), (2002) ICJ Rep. 3.

31 1CJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v Serbia and Montenegro), Judgment of 27 Feb 2007, available at <http://www.icj-cij.org>, paras
403-7.

32 European Court of Human Rights, Al-Adsani v UK, (2002) 34 EHRR, 11.

33 See the very first WTO Appellate Body Report, US— Standards for Reformulated and Conventional Gasoline,
35 International Legal Materials (1996), 621: The GATT ‘is not to be read in clinical isolation from public
international law’. See also Article 3 (2) of the WTO Dispute Settlement Understanding.
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2. Liberalism and International Adjudication

The inter-state model of international community, in which individual human
beings acquire rights and duties only via their national states, appears to be in
trouble when not only goods and services, but also individuals are increasingly
moving internationally, and where their ideas cross borders via the Internet. While
states remain the only law-givers in international law, this law is increasingly being
shaped by non-state actors—whether in the area of law-making, by participating
in law-making conferences, or in the area of implementation, when human rights
organizations such as Amnesty International or Human Rights Watch ‘name and
shame’ states in breach of human rights obligations. Mass protest may be more
effective than diplomatic interventions by state agents. Jiirgen Habermas and
Jacques Derrida have celebrated the protests against the most recent war against
Iraq as the birth of a common European (if not world-wide) public opinion.

A liberal concept of international community draws the consequences of these
developments by focusing on individual rights and duties. Liberals and neo-liberals
demand a reconstruction of international law on an inter-individual basis. In
the liberal perspective, individuals, not states, are the ultimate stakeholders in
international law.3s States draw their legitimacy from their representation of human
beings. State rights must be justified before international courts and tribunals not
as aims in themselves, but in their service of individuals. Whereas more moderate
representatives of liberal ethics, such as John Rawls, view the peoples as the basic
units of the international legal order, more radical liberals demand the establishment
of a ‘world social order’ on cosmopolitan foundations.’”

In their attitude towards international adjudication, liberals display a certain
disregard for ‘collective’ legitimacy in favour of a more pragmatic concept of
international tribunals as service providers to individuals. Thus, individualist
liberalism will be oriented to individual outcomes, not collective state interest.
Liberals will emphasize cooperation between international and national courts
and thus opt for a more general perspective, leaving a narrow inter-state view
of international law. This does not imply, however, a loss of importance for
international adjudication. Anne-Marie Slaughter has concluded that ‘transjudicial

34 Habermas, J., Der Gespaltene Westen (Kleine Politische Schriften X; Frankfurt am Main: Suhrkamp, 2004),
44,

35 Buchanan, A. E., Justice, Legitimacy, and Self-Determination: Moral Foundations for International Law
(Oxford and New York: Oxford University Press, 2004); Buchanan, A. and Keohane, R. O., ‘The Legitimacy of
Global Governance Institutions’, Ethics and International Affairs, 20 (2006), 406, 417.

36 Rawls, J., A Theory of Justice (Cambridge, Mass.: Harvard University Press, 1971), 377 ff.; Rawls, J., Law of
Peoples (above, n. 5), 37.

37 See Beitz, C. R., Political Theory and International Relations (Princeton: Princeton University Press, 1979),
8-9, 128; Pogge, T. W., Realizing Rawls (Ithaca, NY and London: Cornell University Press, 1989), 244 ff.; But
see Rawls, Theory of Justice (above, n. 36), 457.
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networks’ of judges and lawyers play an increasing role in the professional self-
awareness of courts and tribunals, resulting in the establishment of a ‘community
of courts’ beyond state borders.® Judges from liberal states are considered to
have as much, if not more, in common with each other than with their domestic
counterparts in the other branches of government.

For anti-institutionalist neo-liberals, a liberal and democratic sovereign state does
not need to accept international precedents that do not meet the most basic criteria
of democratic legitimacy and human rights protection.® For others, international
adjudication will be persuasive, but only as long as it conforms to substantive liberal
and democratic values. It is thus telling that many liberals emphasize (democratic)
legitimacy over international legality.#0 Networks of domestic institutions are
preferable to global courts and tribunals with the authority to issue decisions
binding for both liberal and non-liberal states. At the same time, making individual
rights the main criteria for international adjudication may de-legitimize traditional
inter-state adjudication for the sake of criminal and human rights tribunals dealing
with individual rights and duties of persons.

While liberalism may suit states with ‘liberal’ values, it tends to underestimate
the lasting relevance of differing value concepts not only between ‘liberal’ and
authoritarian states.4! Filling lacunae of existing law with liberal values opens
international courts to the charge of political bias. International adjudication aims
not only at the realization of ‘liberal values’ such as human rights, but also—and
maybe primarily—at the peaceful coexistence and cooperation of different value
and belief systems. The differentiation of rights and duties between ‘liberal’ and
other states or peoples may thus endanger the peace-making role of international
adjudication.

3. The Postmodern Critique of International Adjudication

Postmodernists are deeply critical regarding the claim that international adjudica-
tion—or adjudication in general—can apply ‘objective’ law to reality. The belief
of a clear direction of history towards the realization of liberal values, the idea of
progress itself, is discarded; diversity and subjectivity are celebrated.+

38 Slaughter, A. M., ‘A Global Community of Courts’, Harvard International Law Journal, 44 (2003);
Slaughter, A. M., A New World Order (Princeton and Oxford: Princeton University Press, 2004), 68; Keohane,
R. O., Moravcsik, A., and Slaughter, A. M., ‘Legalized Dispute Resolution: Interstate and Transnational’,
International Organization, 54 (2000).

39 Goldsmith, J. L. and Posner, E. A., Limits of International Law (above, n. 16), 205 ff.

40 See e.g. Buchanan, A. and Keohane, R. O., ‘Legitimacy of Global Governance Institutions’ (above, n. 35),
406.

41 But see Rawls, J., Law of Peoples (above, n. 5), 5 et passim (arguing for an international law applicable to
liberal and ‘decent” human rights abiding states only).

42 Bauman, Z., Intimations of Postmodernity (London and New York: Routledge, 1992), 189—-196; Lyotard,
J. E., La Condition postmoderne: Rapport sur le savoir (Paris: Editions de Minuit, 1979), 8—9.
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According to an ‘internal’ critique, the indeterminacy of rules and principles
precludes a definite outcome for legal analysis. International law navigates between
an apology for narrow-minded state interests or power and a utopian search
for a global community of values.#s At the same time, indeterminacy enables
the (ab)use of international law for political purposes hidden under the alleged
objectivity of legal analysis, a process termed ‘reification’.+ Whereas, in the internal
critique, international law is presented as lacking determinate content, the external
critique regards international law as a powerful tool for the attainment of political
objectives. Although there is an obvious tension between these two critiques, they
are not necessarily contradictory: The law can be abused because its authority does
not conform to its lack of substance.

Both the external and the internal critique seem to render futile any attempt,
judicial or otherwise, at deriving determinate results from legal analysis independent
of the ideological position of the judge. It appears useless to strive to find an
overlapping consensus by applying formal sources to new cases, when the absence
of consensus was at the source of the conflict. Devoid of either substance or formal
procedure, international law falls prey to political abuse.

The refutation of the objectivity of law leads postmodern authors to the person
of the lawyer and her social role.#s In Martti Koskenniemi’s early view, the task of
the lawyer is to contribute to acceptable solutions to social problems even in the
absence of legal guidance. In his more recent work, he proposes to regard the
practice of judges and lawyers as a ‘culture of formalism’ that mitigates power by
listening to the voices of ‘the other’.#” In this perspective, international adjudication
should broaden its constituency to individuals, and, in particular, the excluded.
It would not speak the language of the powerful, but give voice to the oppressed.
However, the turn to the lawyer—and by extension the judge—raises even more
questions. What is the lawyer without the application of ‘the law’? Where does
her authority come from, if not from legal rules and principles emanating from
law-making procedures accepted by society?

43 Koskenniemi, M., From Apology to Utopia: The Structure of International Legal Argument (Helsinki:
Lakimiesliiton Kustannus, 1989), 48.

44 Carty, A., ‘Critical International Law: Recent Trends in the Theory of International Law’, European Journal
of International Law, 2 (1991), 66, 67 n. 1.

45 Koskenniemi, M., From Apology to Utopia (above, n. 43), 490; Korhonen, O., ‘New International Law:
Silence, Defence or Deliverance’, European Journal of International Law, 7 (1996), 1.

46 Koskenniemi, M., From Apology to Utopia (above, n. 43), 486. See also Kennedy, D., ‘The Disciplines of
International Law and Policy’, Leiden Journal of International Law, 12 (1999), 9, 83 (international law as ‘group
of professional disciplines in which people pursue projects’ within different institutional settings).

47 Koskenniemi, M., The Gentle Civilizer of Nations: The Rise and Fall of International Law, 1870—1960
(Cambridge: Cambridge University Press, 2002), 502.
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IV. TOwWARDS A METHODOLOGY OF
INTERNATIONAL ADJUDICATION

As it turns out, none of these approaches alone properly describes the role of
international adjudication. While instructive for the ethical evaluation and critique
of the law, radical liberalism lacks the cross-cultural acceptance that would be
necessary to achieve universality. Without universality, however, international
adjudication remains unable to deal with disputes between actors of different
philosophical and ethical traditions. If the goal of international adjudication remains
the peaceful settlement of disputes, abandoning universality of reach would be too
big a price to pay for ideological cohesion.

While it may be correct to criticize a formalist conception of law as a mechanical
application of rules in the tradition of Montesquieu, a return to a purely political
conception of the task of the lawyer fails to grasp the point of adjudication:
judicial pronouncements do not constitute ad hoc-compromises, but they attempt
to solve disputes by the application of general and abstract standards previously
agreed or acquiesced to by the members of society. It is in this detachment from
the political environment, and not in the involvement in it, that the authority
of rules and principles lies. An unprincipled ‘adhocery’ would lead to a loss of
faith in international adjudication—and ultimately to the withdrawal of consent to
jurisdiction.® Thus, international adjudication cannot, and should not, disregard
the legal sources from which it derives its authority. For example, the International
Court of Justice must respect the limits of its jurisdiction and cannot rule over war
crimes or crimes against humanity when its jurisdiction is limited to genocide.®
Embracing politics would lead to the loss of judicial authority. This does not imply
a denial that adjudication plays a political as well as a legal role. But it is by its
judicial, not by its political, authority that adjudication does so.

One way of dealing with the pluralism of international value system may lie in
the application of the Rawlsian concept of an ‘overlapping consensus’ that accepts
the lack of agreement on the philosophical and religious foundations by finding a
‘political’ compromise that does not affect the different concepts of legitimacy, but

48 Pastenrath, U., ‘Relative Normativity’ (above, n. 8), 336. This may be even more so in adjudicative
mechanisms in special fields such as international trade law, see Abi-Saab, G., “The Appellate Body and Treaty
Interpretation’, in Sacerdoti, G., Yanovich, A., and Bohanes, J. (eds.), The WTO at Ten: The Contribution of the
Dispute Settlement System (Cambridge: Cambridge University Press, 2006), 461.

49 See ICJ, Application of the Genocide Convention (above, n. 31), paras. 147-8.
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allows both sides to integrate a decision in their own value and belief system.> In
the case of the International Court of Justice, such inclusiveness can be reached
by fuller reasoning contained in separate and dissenting opinions.5 Whereas the
decision itself represents the compromise among the different legal views within
the international legal community, individual opinions provide a comprehensive
reasoning based on the diverse judicial and ethical views of the individual judges.

Of course, the difference between openly liberal concepts of adjudication and
a consensual model may well be over-stated. One needs to emphasize that Rawls
anchors his notion of an overlapping consensus in ‘reasonableness’, that is the
resonance of these principles with the idea of public reason implicit in the traditions
of a liberal democratic society.?> For the ‘law of peoples’, Rawls includes the
‘reasonable justness’ of societies of ‘decent’ but non-liberal peoples, but categorically
excludes authoritarian regimes as ‘outlaw states’.> While the Rawlsian vision may
thus be compatible with different religions and belief systems, it excludes any
fundamentalism demanding a common religious (or ideological) basis for the
establishment of political community. To a certain extent, consensualism thus
requires the previous acceptance of a liberal idea of political community—the very
consensus lacking in the international sphere.

What international adjudication is thus called upon to achieve may result in
an even more Herculean task than Ronald Dworkin’s concept of ‘law as integrity’
demands in a domestic legal order.>* Dworkin ‘asks judges to assume, so far as
this is possible, that the law is structured by a coherent set of principles about
justice and fairness and procedural due process’.ss He has maintained that his
critics’s are short of examples to show that there are either lacunae in the law
or that an application of his theory leads to insoluble contradictions to be filled
by the political or psychological preferences of the judge rather than by legal
principles.s?

50 Rawls, J., Political Liberalism (paperback edn.; New York: Columbia University Press, 1996), 133, esp. 147.
For the application of the overlapping consensus to the global realm see e.g., Franck, T., Fairness in International
Law and Institutions (Oxford: Clarendon, 1995), 14; Pogge, T., Realizing Rawls (above, n. 37), 277; Roth, B. R,

Governmental Illegitimacy in International Law (Oxford: Clarendon Press, 1999), 6.
51 See ICJ Statute, article 57; See also Hofmann, R. and Laubner, T., ‘Article 57, in Zimmermann, A.,

Tomuschat, C., and Oellers-Frahm, K. (eds.), The Statute of the International Court of Justice—a Commentary
(Oxford: Oxford University Press, 2006). For a conspicuous recent example, see ICJ, Oil Platforms (Iran v US),
Sep. Op. Simma, ICJ Rep. 2003, 161, 324—5; See also Jouannet, E., ‘Le Juge international face aux problemes
d’incohérence et d’instabilité du droit international’, Revue générale de droit international public (2004), 929.

52 Rawls, J., Political Liberalism (above, n. 50), 36—7; Rawls, J., Law of Peoples (above, n. 5), 172—3. Rationality
is also a precondition for the ordering of international society, Law of Peoples, 32.

53 Rawls, J., Law of Peoples (above, n. 5), 5, 17, 62-3.

54 See Dworkin, R., Law’s Empire (above, n. 7), 239—40. 55 Tbid. 243.

%6 Altman, A., ‘Legal Realism, Critical Legal Studies, and Dworkin’, Philosophy and Public Affairs, 15 (1986);
Waldron, J., ‘Did Dworkin Ever Answer the Crits?’ in Hershovitz, S. (ed.), Exploring Law’s Empire: The
Jurisprudence of Ronald Dworkin (Oxford: Oxford University Press, 2006), 155.

57 Dworkin, R., Justice in Robes (Cambridge, Mass. and London: Belknap Press, 2006), 105; Dworkin, R.,
‘Response’, in Hershovitz, S. (ed.), Exploring Law’s Empire (above, n. 56), 299 ff.
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Within contemporary international law, however, there seems to be no shortage
of examples of contradiction. Its basic principles appear to be divided between
the maintenance of state sovereignty and human rights, between apology for state
behaviour and the utopia of a just international order.5s For clashes between state
survival and human rights or humanitarian considerations, the International Court
of Justice has occasionally been unable to find a broadly acceptable solution.®
Another example is the clash between the duty of states to prosecute offenders
for core crimes against international criminal law, on the one hand, and state or
personal immunity, on the other.® A Dworkinian concept of international law
as integrity may respond that state and individual rights can be applied in a way
that avoids a clash.¢! ‘Soft law’ or, rather, a differentiation between different grades
of authority, may help in filling lacunae in the ‘hard’ law of the sources triad of
article 38 ICJ Statute.®> Nevertheless, it appears almost impossible to place both
state and individual existence at the top of the scale of international legal principles.

In the absence of a global liberal and democratic society—or a free global
association of liberal and democratic societies—international adjudication may
thus not always be able to maintain the coherence of international law. When the
balancing and accommodation of state and individual rights fails, this may require
a taking of sides between state and individual rights, community and state interests.
However, when done openly and transparently, international adjudication will still
be able to remain faithful to the idea of the integrity of international law. In this
event, judges should openly admit to the indeterminacy of the sources and the clash
of the underlying principles and clearly distinguish between the constraints of the
law and the reasons for their adoption of a particular solution and their preference
for one principle over another.

Thus, the judge must decide within the confines of the law. But her responsibility
also extends to the maintenance of the integrity of the international legal system —in
other words, international judges must uphold the broader idea of an international
rule of law. This may cut both ways: in some cases, it may require the Court to
follow a literal interpretation of the wording of a treaty where its meaning is clear.
In others, gaps in the law may allow the judge to further develop the law to meet
the needs of its constituents, which includes both states and humanity at large, with
the goal to establish a new legal precedent.¢s This was the original purpose behind the
inclusion of ‘general principles of law’ in article 38 of the ICJ Statute.s* In conflicts

38 See Koskenniemi, M., From Apology to Utopia (above, n. 43), 8—50.

59 1CJ, Legality of the Threat or Use of Nuclear Weapons, Adv Op, ICJ Rep. 1996, 266.

60 ICJ, Arrest Warrant (above, n. 30); European Court of Human Rights, Al-Adsani v. UK, (above, n. 32);
and UK, R v Bow Street Metropolitan Stipendiary Magistrate ex parte Pinochet (No. 3), [2000] AC, 151.

61 Dworkin, R., Justice in Robes (above, n. 57), 112, 116.

62 Fastenrath, U., ‘Relative Normativity’ (above, n. 8), 339—-40.

63 Similarly, Lowe, V., ‘The Politics of Law-Making: Are the Method and Character of Norm Creation
Changing?’ in Byers, M., (ed.), The Role of Law in International Politics (Oxford: Oxford University Press, 2000),
207-26, 215.

64 See Pellet, A., ‘Article 38’, in The Statute of the International Court of Justice (above, n. 51).
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between different sub-systems of international law, the competent court or tribunal
must strive to draw a full picture of the relevant legal rules to avoid realizing one
legal goal at the expense of another.ss Article 31 (1) (c) of the Vienna Convention
on the Law of Treaties also gives a hint in this direction in its stipulation that the
interpretation of a treaty must take into account ‘any relevant rule of international
law applicable in the relations between the parties’.¢6 The court or tribunal must
also look to the broader systemic implications of its interpretation for the whole
of the international community.” However, there may not always be a clear and
unequivocal solution to dilemmas in the law. Legal principles may help to fill the
gaps, but also add to the contradictions.

Faced with this problem, the task of the lawyer is not fulfilled through a simple
restatement or formulation of an existing consensus. Rather, the judge may be called
upon to play a role in maintaining, and at times even establishing, the integrity
of the system.s Jiirgen Habermas once suggested that the conflict between human
rights and the prohibition on the use of force should be evaluated not on the basis
of contemporary law, but with regard to an international legal system to come.®
Further, the Swiss Civil Code authorizes the domestic judge to decide pursuant to
the law she herself would put forward to avoid a non liquet.7 Referring to Kant and
Dworkin, Martti Koskenniemi has suggested an application of ‘constitutionalism
as a mindset’ to find a solution as inclusive of the rights and interests at stake as
possible.”t The authority states have delegated to the Court must be deemed to
include the necessary filling of the gaps in resolve their dispute. It is, therefore, not
appropriate for a court to send a case back to states instead of filling the gaps in the
law for the sake of the solution of the dispute.?2

However, the ‘filling’ of the gaps of the law is heavily constrained by the willingness
of states and other international legal subjects to implement the conclusions of
the Court. States remain free to modify the rule put forward by the Court.” It

65 This was recognized by the WTO Appellate Body in its first report, see US— Gasoline, WT/DS2/AB/R,
IILB, 17; see also Pauwelyn, J., “The Role of Public International Law in the WTO: How Far Can We Go?’
American Journal of International Law, 95 (2001), with ample references.

6 Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331; on the relevance of this provision
for the WTO DSB and the ICJ, respectively, see Abi-Saab, G., ‘The Appellate Body and Treaty Interpretation’
(above, n. 48), 462—4; Guillaume, G., ‘Methods and Practice of Treaty Interpretation by the International Court
of Justice’, in The WTO at Ten (above, n. 48), 470—1.

67 Fastenrath, U., ‘Relative Normativity’ (above, n. 8), 337.

68 For a similar conclusion see Jouannet, E., Le Juge international (above, n. 51), 943 4.

69 Habermas, J., ‘Bestialitit Und Humanitit. Ein Krieg an Der Grenze Zwischen Recht und Moral’, in Merkel,
R., (ed.), Der Kosovo-Krieg und Das Vilkerrecht (Frankfurt: Suhrkamp, 2000), 51.

70 Swiss Civil Code, § 1 (2): “If the law does not contain a rule, the court shall decide according to customary
law and, where such law is lacking, according to the rule that he would establish as legislator’ (our translation).

71 Koskenniemi, M., ‘Constitutionalism as Mindset: Reflections on Kantian Themes about International Law
and Globalization’, Theoretical Inquiries in Law, 8 (2007), 32.

72 But see ICJ, Gabikovo-Nagymaros Project (Hungary v Slovakia), ICJ] Rep. 1997, 83 (referring the case back
to the parties). The matter remains undecided until this day.

73 See the introduction of the Exclusive Economic Zone by the UN Convention on the Law of the Sea, 1833
United Nations Treaty Series 397, art. 55 ff., after the contrary holding in the Fisheries Jurisdiction cases, IC]J,
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appears thus as misleading to speak of ‘law-making’ in the true sense of the term,
because it is the law that constrains the international judge, and not vice versa.”
This argument does not deny, however, the factual influence the judgment of an
authoritative international court will have on the parties and on international law
in general—not least because the winning side will have little incentive to change a
rule enunciated by an international court.

Thus, the legal methodology of international adjudication requires a process of
three steps: a ‘positivist’ regard for the confines of the judicial task of interpreting
existing legal rules; a Dworkinian examination of the foundational principles of
an international legal order allowing for legal decisions standing on principle; and
a postmodern view of the element of choice involved in any legal interpretation
that enables the judge to consciously and transparently apply her own reasoned
judgment, subject to the constraints of the law in force.

V. CONCLUSION

Contemporary international adjudication has gone well beyond the limits of a
traditional, quasi-arbitral system in which international judges could not exercise
an independent role. But the loss of a clear point of reference has left uncertainty as
to how to cope with this newly won independence without losing the indispensable
support of the state constituency. At times, courts and tribunals have confined
themselves to a narrow, purely functional role, without regard to more general
norms and principles. In most cases, however, they have understood their role
in a broader fashion as a contribution to the rule of law in international affairs
administered by courts and tribunals as third parties.

This contribution does not claim to present an additional ‘superior’ version of
adjudication. Neither does it advocate a return to a judicial minimalism that fails
to account for the aspirational aspects of international adjudication, namely the
establishment of an international rule of law. Proper international adjudication will
have to acquire the characteristics of each of the different strands: it will fill the
gaps in international law by invoking the goals of the concrete legal institution(s)
and the states it serves, while remaining mindful of the broader implications; it will
take account of the move towards individual rights and duties in the international
sphere, but will not forget that Western individualism cannot be imposed upon

United Kingdom v. Iceland and Germany v. Iceland, ICJ Rep. 1974, 3, 175. The Court confirmed this development
in Continental Shelf (Libyan Arab Jamahiriya/Malta), IC] Rep. 1985, 33, para. 34; on the episode see Schulte, C.,
Compliance with Decisions of the International Court of Justice (Oxford: Oxford University Press, 2004) 154—5.
74 But see Ginsburg, T., ‘Bounded Discretion in International Judicial Lawmaking’, Virginia Journal of
International Law, 45 (2005), 635-7, referring to Shapiro, M., ‘Judges as Liars’, Harvard Journal of Law and
Public Policy, 17 (1994) (courts are ‘liars’ when they present their conclusions as required by existing law).
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others; it will need to be conscious of the relevance of political circumstances when
it applies legal prescriptions, but know that adjudication derives its authority from
the relevant legal sources emanating, for better or for worse, from states.

Legal answers are supposed to refer to standards, rules, and principles established
by some kind of generally recognized formal procedure. A failure by judges to use
these standards would result in arbitrariness and thereby in a dereliction of duty.
But that leaves a lot of space to the imagination and creativity of the individual
judge as to how to best apply these standards, rules, and principles to the diversity
and richness of life. In legal analysis self-conscious of its limits, these individual
value judgments are not exercised in the closet but in the open.”> That includes an
effort to break out of the traditional bounds of international law as applying only
within the public sphere and moving towards an inclusion of private actors such as
non-governmental organizations, and towards an acceptance and encouragement
of cultural diversity.

International courts must find a consensus within their constituency, and can
hardly step out of this role to become law-makers rather than law-appliers. Global
adjudication cannot escape the need to strike a balance between state and community
interests, to find a common ground between different cultures and religions, or
even between professional sensitivities in different issue areas, by pointing to
commonly agreed standards that go beyond the self-interest of the parties and
the particularities of the functional sub-system in which the judge operates. Such
value judgments might allow for the very international public discourse that can
build and elaborate areas of international consensus, beyond doctrinal formalism
and postmodern particularism. In this way, international law is not (only) what
international courts will do. What international courts are doing will not only shape
the role of international law within the international community, but will itself
become part of community-building.

7> For a critique of some of the practices of the WTO Dispute Settlement Body see Abi-Saab, G., ‘The
Appellate Body and Treaty Interpretation’ (above, n. 48), 461-2.
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INTERNATIONAL
ADJUDICATION: A
RESPONSE TO
PAULUS—COURTS,
CUSTOM, TREATIES,
REGIMES, AND THE
WTO

DONALD H. REGANX

I. INTRODUCTION

[ am pleased to have the opportunity to respond to Andreas Paulus’s very interesting
contribution, and to elaborate on some of the matters he raises. As will be all too
obvious, I am not an expert on general public international law. I undertook this
assignment in the hope that I would learn something (as I have), and that T would
eventually think of something useful to say (less clear). Happily, the one area of
international law where I do have some expertise is the law of the World Trade
Organization (WTQO). The WTO is often used as an example in discussions of the
‘fragmentation’ of international law, which is one of the problems Paulus discusses,
so I hope some remarks at the end about how the WTO and its Appellate Body

* For helpful discussion of this chapter I thank Samantha Besson, Andreas Paulus, Bruno Simma, and John
Tasioulas. All views expressed are my own.
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handle problems of conflicting values may be useful. But I shall begin with more
general issues.

II. CourTts AND CUSTOM

What are judges doing when they adjudicate cases involving international law? The
first way we might hope to answer this question is by denying that there is any
special problem about international adjudication. Judges deciding international law
cases are doing the same thing judges do when they decide cases under domestic
law, except that the substantive law is different, and from different sources. Of
course, even if we could say this, it would not solve our problem. There is no
agreement about just what judges are doing in domestic adjudication. To remind
the reader of the obvious, we have never found an uncontroversial solution to two
related puzzles or problems about (domestic) adjudication: (1) However much we
may have imbibed the lessons of legal realism and its philosophical descendants,
we still want it to be the case that there is some sort of law/politics divide. Crudely,
we want to believe that legislatures make the law and judges apply it. But of course,
the law is often not clear. So the question is, what is the judge doing in the area
of opacity? If we want particular cases to be decided by general rules knowable
in advance, how can a judge produce a legitimate decision in a particular case
where the rules have (or appear to have) run out? (2) Another puzzle, related
but distinct, is that we want the law to be both knowable and ideally moral or
just (for the circumstances). In practice, these two desiderata are likely to be in
tension in many instances. So, assimilating international adjudication to domestic
adjudication would not remotely solve the problem of understanding international
adjudication. But it would at least mean that we did not have a new problem, and it
would give us a large literature ready-made.

Unfortunately for this ‘assimilationist’ approach, international law and adjudi-
cation are different from domestic law and adjudication in significant ways, some
of which seem important when we are thinking about the role of the judge. For a
start, it is not clear that there is even a single type of ‘international adjudication’.
We now have a vast range of international tribunals, with remarkably different
tasks. For example, a large part of the business of the International Court of Justice
(ICJ) consists of identifying and applying general principles of law and customary
international law. The Appellate Body of the WTO, in contrast, is mainly concerned
to interpret and apply one large and complex treaty. The International Criminal
Court (ICC) and the special international criminal tribunals, even though they
must inevitably decide some questions of general international law, are primarily
concerned with fact-finding.
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Paulus notes briefly that international courts differ from domestic courts in having
no fully compulsory jurisdiction and no reliable coercive enforcement mechanism,
and he suggests that this ‘changes the character’ of international adjudication.!
But the reality is complex, and I am not sure in any event that the differences
here between domestic and international adjudication change the task of the judge.
The international criminal tribunals (including the ICC) have fully compulsory
jurisdiction over the defendants brought before them, although of course they are
dependent on other agencies to produce those defendants. The Appellate Body of
the WTO has compulsory jurisdiction over all WTO Members; the only way to
avoid the jurisdiction is to withdraw from the treaty. Even the ICJ has what is often
referred to as ‘compulsory’ jurisdiction, a general jurisdiction granted conditionally
by states in advance of particular disputes under the IC]J Statute article 36.2, although
of course no state is required to grant such jurisdiction, and a disgruntled state
can always withdraw it prospectively. With regard to enforcement, the criminal
tribunals again can expect their judgments to be coercively enforced. That is not
true of either the WTO Appellate Body or the IC]J, but compliance with judgments
of these bodies has been reasonably high nonetheless,> presumably because of a
combination of reputational pressure and the losing party’s commitment to the
existence and efficacy of the relevant international system.

Still, it is true that most international courts differ to some degree from domestic
courts with regard to the compulsoriness of their jurisdiction and the enforceability
of their judgments (or the expectation of compliance). The question is, does this
make any difference to what the court is doing when it decides an individual case?
So far as I can see, it does not. The central role of a court is to answer questions that
are brought to it about the state of the law.3 A court with no compulsory jurisdiction
will be asked fewer questions; and a court whose judgments are unenforceable may
expect its judgments to have somewhat less effect on the world; but still, there is
no obvious reason why the court’s approach to deciding what the law says should
be affected. The absence of courts with fully compulsory jurisdiction and fully
enforceable judgments may or may not be a problem for the international system;
but I do not see that the lack of compulsory jurisdiction or enforcement is a problem
for the court itself.

A much more important difference between international courts and domestic
courts is the ‘sources of law’ that they rely on. For domestic courts, the sources
of law are constitutions, statutes or codes, administrative regulations, and in some
systems, judicial precedent (and also in some systems international law, but this

I Paulus, A., ‘International Adjudication’, Chapter 9 in this volume, 208.

2 With regard to the ICJ, see generally Schulte, C., Compliance with Decisions of the International Court of
Justice (Oxford: Oxford University Press, 2004).

3 T ignore the fact-finding role, not because it is unimportant, but because it is relatively unproblematic
philosophically.
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will be relevant to at most a small number of domestic cases). These domestic sources
of law are for the most part easily identified. Of course these sources still require
interpretation, and there is room for enormous controversy about interpretation,
both at the level of hermeneutics and of exegesis. But still, it is usually reasonably
clear what the texts are that need to be interpreted and applied. That is not true
in general for international adjudication. The Statute of the ICJ lists as sources
of law: international conventions (general or particular), ‘international custom, as
evidence of a general practice accepted as law’, and ‘the general principles of law
recognized by civilised nations’.+ International conventions, including treaties, are
easily identifiable. (Treaties raise other problems, which I shall discuss in section II1.)
But the other sources are not easily identified; identifying the source may be the
hardest part of the adjudicative project.

Taken at face value, the definition of what is known as ‘customary international
law’ seems to require a broad empirical investigation into the behaviour of nations
and the attitudes behind that behaviour. The ICJ is widely thought to have revised
the conception of custom in the Nicaragua case, so that even a putative norm that
is frequently violated may count as ‘custom’ if violators consistently offer some
justification for their violation.> This reduces the importance of uniform practice
and elevates the importance of opinio juris, but it does not eliminate the need for
extensive empirical investigation. Nor does it eliminate the possibility for spirited
disagreement about whether some supposed custom exists. Some scholars want to
move beyond Nicaragua and base customary law on the pronouncements of in-
ternational assemblies, and congresses, and the like—significantly de-emphasizing
questions about the practice or rhetorical behaviour of individual states.s On this
view, it is the role of the court (assisted, of course, by scholars) to say when a norm
that is announced or adumbrated in a variety of often largely hortatory documents
has crystallized into international law. At this point, the courts are being asked to
play a role that hardly seems like ‘adjudication’ at all. But if the demand on judges at
this extreme end of the spectrum of views about custom seems clearly unacceptable
(at least to me), the same sort of demand is already being made even at the other
end of the spectrum, under the most traditional view of custom. Even here, the
judge plays a role in identifying the law to be applied that is quite different from
the judge’s usual role in domestic systems. Familiarity with this scheme has bred
acceptance—familiarity and necessity. In the international system, where there
is no general legislature, we must recognize customary law if there is to be any

4 Statute of the ICJ, article 38. Also, as ‘subsidiary means’, non-binding precedent and ‘the teachings of the
most highly qualified publicists’. For a much fuller discussion of the sources of international law, see Samantha
Besson, ‘Theorizing the Sources of International Law’, Chapter 7 in this volume, 163.

5 ICJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America)
(ICJ Reports 1986), 14 (see esp. paras. 186, 202).

6 e.g. Charney, J., ‘Universal International Law’, American Journal of International Law, 87 (1993), 529,
543-50.
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universally applicable (i.e., non-treaty-based) positive law at all. But familiar or not,
the role of the international court in identifying and applying customary law in a
controversial case is very different from the role of a domestic court.

In the central section of his paper, Paulus discusses three approaches to inter-
national adjudication; the ‘functionalist’ approach, the ‘liberal” approach, and the
‘post-modern’ approach. The discussion of the functionalist approach focuses on
the problem of ‘fragmentation’ of international law; this problem arises largely
from the multiplication of treaties, and we will take it up in section III. But in the
discussions of both the ‘post-modern’ approach and the ‘liberal’ approach, Paulus
is grappling with the same problems that bedevil our understanding of domestic
adjudication, except that in the international sphere the problems are magnified by
the absence of a legislature or a true world community. The post-modern view of
international adjudication is a response to the puzzle about what judges are doing,
or should do, when they decide a case where the lex lata is unclear, a puzzle that we
have encountered in the domestic sphere. But as we have seen, in the international
sphere the absence of a legislature means the judge must first identify the law before
applying it. Hence a ‘political’ contribution by the judge seems even more inevitable
in the international sphere, and the magnitude of the political contribution greater.
Similarly, calls for ‘liberal’” international law, coupled with Paulus’s warning that
international law must not simply exclude non-liberal regimes lest it ‘endanger
the peace-making role of international adjudication’,” reflect the tension between
wanting the law to be ideally moral or just, on the one hand, and wanting it to
be knowable and effective on the other—again, a problem we have encountered
in the domestic sphere. This problem is magnified in the international context
because there is no international polity with common values except in the thinnest
sense. To be sure, even in the national context, any appeal to community values
inevitably overrides some conflicting views on the disputed question, but even so,
most functioning states represent societies with a much greater commonality of
fundamental values than we can find over the world as a whole.

With regard to both the post-modern and liberal views, Paulus’s conclusion

seems to be that there is some truth in them, but we cannot take either approach to
the extreme.
Proper international adjudication . . . will take account of the move towards individual rights
and duties in the international sphere, but will not forget that Western individualism cannot
be imposed on others; [also] it will be mindful of the relevance of political circumstances
when it applies legal prescriptions, but knows that it derives its authority from the relevant
legal sources emanating, for better or worse, from states.8

In sum, judges should just muddle through. They should also do it transparently. In
appropriate cases, ‘judges should openly admit to the indeterminacy of the sources
and the clash of the underlying principles and clearly distinguish between the

7 Paulus, A., this volume, 217. 8 Ibid. 223—4.
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constraints of law and the reasons for their adoption of a particular solution and
their preference for one principle over another.® The hope is that if judges are
open in this way about when they are going beyond the lex lata and about their
reasons for the choices they make when they do, then they can facilitate ‘the very
international public discourse that can build and elaborate areas of international
consensus, beyond doctrinal formalism and postmodern particularism’ and can
‘not only shape the role of international law within the international community,
but will itself become part of the community building’.!0

Taken as advice to judges, this is rather amorphous. (And the judges may not
feel in need of advice.) Perhaps the real usefulness of Paulus’s prescriptions is as a
reminder to us observers to be tolerant of judicial pronouncements that may not
meet our standards for scholarly argument. But amorphous or not, if I thought I
could do better than Paulus has done at describing what judges should be doing
with these two problems, I would be writing a different paper. There is just one
respect in which Paulus’s prescriptions may be unrealistic, and may actually be in
tension with one of his most interesting points elsewhere in the chapter. Paulus calls
for judges to be clear about when they are going beyond the lex lata, but judges may
not always know just when they are going beyond the lex lata (unless we think the
lex lata ends where even the slightest possibility for controversy begins, a definition
which is surely too strict). Paulus suggests (and I agree) that a virtue of having
multiple opinions supporting a judgment of the ICJ on different grounds is that this
multiplicity can reveal an ‘overlapping consensus’, in which different legal views
with different value premises converge on a common result.!! But in at least some
such cases of overlapping consensus, each concurring judge will think she is simply
announcing the lex lata, whereas the whole constellation of opinions may persuade
the observer that about that, they are all wrong.

III. TREATIES AND REGIMES

The third approach Paulus discusses is ‘functionalism’, which he describes as ‘em-
brac[ing] the fragmentation of international law, because more specialized systems,
such as trade law or international criminal law, can establish stronger mechanisms
of adjudication’. Surely the advantage is not just stronger adjudication, but more
precise and specialized rules—which is what makes the stronger adjudication ac-
ceptable. But whatever the advantages of specialized regimes, Paulus discusses two
possible disadvantages. He worries that specialized regimes may be committed to
the promotion of a single regime value (trade, the environment, punishment for war
criminals, protection of human rights, whatever) to the exclusion of other values;

9 Paulus, A., this volume, 221. 10 Tbid. 224. 11 Tbid. 219-20.
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and he worries that even if the regime recognizes the need to reconcile the principal
regime value with other values, the regime’s courts will be biased in favour of the
regime value (for example, construing narrowly exceptions in favour of the other val-
ues).2 Paulus focuses on regimes that are created by states through the treaty mech-
anism, so issues about fragmentation are closely bound up with issues about treaty
interpretation, which brings us back to the other main source of international law.

I am not persuaded that the problems Paulus discusses give much cause for
concern at present. Paulus himself mentions more examples where regime courts
have acknowledged and accommodated values other than the putative regime
value than examples where they have not. The International Law Commission
(ILC) Report on Fragmentation also concludes that ‘the emergence of special
treaty-regimes . . . has not seriously undermined legal security, predictability or the
equality of legal subjects’.’> Although the authors of the Report say ‘the emergence
of conflicting rules and overlapping legal regimes will undoubtedly create problems
of coordination at the international level’, and ‘no homogeneous, hierarchical
meta-system is realistically available to do away with such problems’, they seem to
be distinctly not alarmed. Specifically, they think techniques for reasoning about
treaty conflicts that are already embodied in the Vienna Convention on the Law
of Treaties go a long way towards dealing with inter-regime conflict. Although I
agree with the ILC in not being alarmed, I shall explain why I reject some of their
arguments about just how conflict of regime values is to be dealt with.

The first of Paulus’s worries is that a specialized regime may commit itself to the
promotion of a single value and ignore all others. As a matter of fact, I am unaware
of any regime that operates this way; and so long as we focus on regimes created
by states, there is every reason to expect regimes not to operate this way, since
states, after all, have multiple interests and values. For example, the WTO explicitly
recognizes the importance of the environment and various other non-trade values
in the ‘General Exceptions’ articles of the General Agreement on Tariffs and Trade
(GATT) and the General Agreement on Trade in Services (GATS), and elsewhere.
(More on this in section IV.) Similarly, no international criminal court could
rationally pursue conviction of criminals to the total exclusion of defendants’ rights,
since a major reason for having a court, as opposed to summary punishment, is to
protect those rights. And so on.

Many authors, not satisfied with the empirical fact that extant regimes are not
focused on a single value and are not likely to be, want to argue that as a conceptual

12 There are other possible problems that have been discussed under the rubric of ‘fragmentation’, e.g.
conflicting judgments by different international courts on what seems to be the identical legal point, or the
possibility that a state will find itself subject to conflicting obligations under different regimes; but I shall limit
myself to the issues about value conflict treated in the text.

13 JLC, Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of
International Law (Report of the Study Group of the International Law Commission), UN General Assembly
A/CN.4/L.682, 13 Apr. 2006, paras. 492-3.
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matter regimes cannot be focused on a single value, because they must be open
to values embodied in general international law. The ILC Report, for example,
argues that a regime based on an agreement between states gets its legitimacy
from international law, and so it must acknowledge (and in particular, its dispute-
settlement organs must acknowledge) whatever values international law says it must
acknowledge.+ But this does not seem to me right. To be sure, we normally think
of the validity of agreements between states as grounded in international law. But
the question is whether the regime must be viewed as grounded in this way. So
far as I can see, the answer is no. Suppose we ask how international law itself is
grounded—what is the source of its validity? There are two basic possibilities: (1)
that international law is somehow self-subsistent, grounded in nothing more than
its own constitutive set of practices and attitudes; or (2) that it is grounded in
morality, or natural law, as that operates between states. But if either of these forms
of grounding is available for international law as a general system, I see no reason
why it should not be available for a narrower, specific regime as well. The regime
might be self-subsistent, grounded simply in its own constitutive set of practices
and attitudes; or it might be based directly on the inter-state morality of inter-state
agreements, without the mediation of international law. If this is right, then there is
no reason why a regime could not coherently and legitimately instruct its courts to
consider only values recognized by the positive law of the regime itself (and perhaps
also values whose consideration is required by international morality, which may
or may not include even all of what is referred to as jus cogens), to the exclusion of
other extra-regime values of international law.

A regime that instructs its courts to ignore extra-regime values is ‘self-contained’
in a certain sense, but why should we be troubled by the possibility of a regime that
is self-contained in this sense?'s We are focusing for the moment on state-created
regimes, so if the regime is self-contained, it will be because the states that created
it (who are the only states bound by its decisions) chose to create it that way. Why
not assume they knew what they were doing? The one reason for doubt might be
a suspicion that the states’ right hands may not know what their left hands are
doing. That is, there may be a trade treaty negotiated by trade ministers, and an
environmental treaty negotiated by interior ministries or foreign ministries, and so
on, with no real coordination between these governmental departments in any of
the states. But even if this happens, the problem is a political failure within each
state; it hardly seems that an international court, regime-based or otherwise, is the
right place to look for a policy-based solution.

14 e.g. ILC, Fragmentation of International Law, (above, n. 13) paras. 177, 193.
15 Tsay ‘self-contained in a certain sense’ because there are various things we might mean by ‘self-contained’,

some of which are acceptable even to the people who deny the possibility of self-containment in the present
sense, and some of which even I would concede are conceptually impossible. My concern here is only with the
sense of ‘self-contained’ I define in the text.
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The ILC Report advances another argument to show that regime courts are
required, in many instances, to take account of extra-regime values. This argument
appeals to article 31.3 (c) of the Vienna Convention on the Law of Treaties (VCLT),
which says that in interpreting a treaty, ‘there shall be taken into account. .. any
relevant rules of international law applicable in the relations between the parties’.
Now, this does unquestionably require that non-regime values be taken into account
in some cases (at least, if the regime follows the VCLT in interpreting the regime
treaty). But just how broad the requirement is depends on a much-debated question
about the meaning of the phrase ‘the parties’ in article 31.3 (c). Does this phrase
refer to all parties to the treaty under interpretation, or does it refer only to the
parties to the particular dispute in which the question of treaty interpretation has
arisen? I shall refer to these two possibilities as the ‘all parties’ reading and the
‘dispute parties’ reading. The question which of these readings is correct may seem
too recondite to discuss in the present context, but I want to pause over it, because
doing so will reveal that there are a variety of ways in which ‘other treaties’ may be
relevant to the interpretation of the primary treaty under interpretation. This is a
point it is essential to keep in mind in a discussion of fragmentation.

Now, it seems to me that if we interpret the VCLT by VCLT principles, the
‘ordinary meaning in context’ of the phrase ‘the parties’ can only be ‘the parties to
the treaty’, which is to say, all the parties. The use of the definite article ‘the’ implies
that the relevant set of parties has already been identified, explicitly or implicitly,
earlier in the text. No set of parties has been identified explicitly for purposes of
article 31.3 (c), and the only set that can possibly have been identified implicitly
is the set of all parties to the treaty. The set of parties cannot be the parties to
‘the dispute’, because there has been no reference to a dispute. Nor does article 31
presuppose the existence of a dispute. Article 31 is of course relevant to disputes,
but what it is about in the first instance is how treaties shall be interpreted by states
for purposes of self-application. If textual evidence for that claim is needed (aside
from the absence of any reference to a dispute), consider the reference to ‘good
faith’ in article 31.1, which would surely be superfluous if the primary addressees
were courts.

Nonetheless, the ILC Report opts for the ‘dispute parties’ reading of article 31.3 (¢c),
mainly because this reading will require other treaties to be considered more often
than will the ‘all parties’ reading.!s The ILC Report complains that if we adopt
the ‘all parties’ reading, then ‘the more the membership of a multilateral treaty
such as the WTO covered agreements expanded, the more those treaties would
be cut off from the rest of international law’.17 But ‘cut off’ is much too strong.
Even if article 31.3 (c) does not require a treaty to which only some members of
the WTO are party to be taken into account in interpreting the WTO agreements,
that does not mean that the treaty can have no possible relevance. Consider, for

16 TLC, Fragmentation of International Law (above, n. 13), para. 472. 17 Ibid., para. 471.
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example, US—Shrimp.1s In that case, the WTO Appellate Body referred to various
environmental treaties in support of its finding that sea turtles were an ‘exhaustible
natural resource’ under GATT article XX (g). The Appellate Body was not referring
to those environmental treaties because of article 31.3 (c). It did not mention
31.3 (c) in this part of its opinion; and it plainly could not rely on 31.3 (c), even
on the ‘dispute parties’ reading, because not even all parties to the dispute were
parties to all the environmental treaties. Rather, the Appellate Body could only
have been appealing to those environmental treaties as evidence concerning the
understanding of the phrase ‘natural resources’ (and what it is for a resource to be
‘exhaustible’) that was ‘in the air’ when the WTO was being negotiated. This seems
perfectly appropriate in the circumstances, even without complete identity of the
parties. The environmental treaties are facts in the world, and they are being used
just as factual evidence on the empirical question of the likely reference of a phrase
in ordinary language. (As I shall explain in a moment, this is quite different from
the role the environmental treaties would play if they came within article 31.3 (c).)

There are other ways as well that an extra-regime treaty might be relevant
as evidence on an empirical question, even though it would not come within
article 31.3 (c) on the ‘all parties’ reading or even the ‘dispute parties’ reading. For
example (and still in the WTO context), it might be an issue whether a respondent
Member really cares about turtles or is merely using an asserted concern for turtles
as a cover for protectionism. In such a case, it would be relevant, although not
dispositive, to learn from other treaties that many other states had manifested a
concern for preserving turtles, regardless of the precise identity of the parties to
those treaties. Or similarly, the existence of other treaties favouring or disfavouring
particular shrimp-fishing techniques because of their effects on turtles might be
significant evidence on the question whether some measure was ‘relating to’ turtle
conservation, or whether it was ‘necessary’ to protect turtles. This is by no means an
exhaustive list. Even for the WTO context, it is illustrative only. The general point,
to repeat, is that even the ‘all parties’ reading of article 31.3 (c) will not cut off the
courts interpreting the regime treaty from all consideration of other treaties.!®

The reader may wonder why I want to insist on the ‘all parties’ reading of
article 31.3 (c), since I am willing to admit the possible relevance of treaties that
do not come within the article on this (or any) interpretation. The reason is
that extra-regime treaties may be relevant in different ways, and we should be
attentive to the question of what use may properly be made of those treaties in

18 WTO, United States— Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/AB/R (adopted

6 Nov. 1998).
19 1LC, Fragmentation of International Law (above, n. 13). The ILC Report refers to the sort of arguments I

have just suggested for the relevance of extra-regime treaties as ‘contrived’ (para. 450). I see nothing contrived
about them. Of course, they would be contrived if they were offered in support of the wholesale relevance of
extra-regime treaties that the ILC seems to favour. But as I explain in the continuation in the text, my point
is precisely that extra-regime treaties may be relevant for different purposes in different circumstances. Such a
view hardly seems to be a ‘contrivance’.
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various circumstances. As already noted, the uses of extra-regime treaties that I
suggested above all involve considering the treaties as evidence on some empirical
question—the meaning of some phrase in general contemporary usage, or the
likely purposes of governments, or the usefulness or necessity of some particular
measure to a putative goal. The extra-regime treaties are facts in the world, after all;
and where they are relevant, just as such facts, as evidence on a disputed empirical
question, it seems obviously proper for a regime court to consider them, regardless
of identity of parties. Of course, the broader the membership of the extra-regime
treaties, and the greater the overlap with the regime membership, the weightier
evidence the extra-regime treaties will be on the sort of question I have mentioned.
But identity of parties is not necessary for the treaties to be useful as empirical
evidence.

In contrast, other uses of extra-regime treaties accord them normative significance.
Even here, there are at least two cases to be distinguished: (1) If an extra-regime
treaty is relevant to a dispute between two regime parties because of article 30 on
successive treaties (which will be the case whenever the disputing regime parties
are both party to the extra-regime treaty), then whether we are technically under
article 30.3 or 30.4 (a), to the extent the treaties are incompatible, the later in time
will control the dispute.2 But article 30 is about the application of treaties, as its
title makes clear. It presupposes that we have already determined, in accordance
with the principles of article 31, what each treaty means; and then the question
is whether there is a conflict between the requirements of the treaties, and if so,
which should prevail. So, article 30 gives directions for dealing with a normative
conflict between treaties, but it takes the normative requirements of each treaty
individually as given. In contrast, (2) if we are in a situation where article 31.3 (c),
under whatever reading we favour, requires some ‘other treaty’ to be taken into
account in the interpretation of the primary treaty, then that other treaty exercises
a sort of ‘normative gravitational force’ on the meaning of the primary treaty being
interpreted. We should try to interpret the primary treaty so that it forms part
of a coherent overall normative structure with the other treaty. This ‘normative
gravitational force’ gives the other treaty a much stronger role in determining the
meaning of the primary treaty than it has either when it is appealed to as evidence
on some empirical issue or when we interpret the treaties separately and then apply
the ‘later in time’ rule of article 30.2!

20 Tt may seem that this explicit endorsement of lex posterior when both treaties are relevant pays too little
attention to arguments about lex specialis and lex superior, but we can build such considerations into the analysis
of ‘compatibility’.

21 Thave distinguished between cases where the issue is interpretation and cases where the issue is application.
The ILC Report suggests that issues of interpretation and conflicts cannot be separated (para. 412). This is true,
if the claim is that there are some cases where these issues cannot be separated, namely, cases where one treaty
is subject to a ‘normative drag’ on its interpretation from another treaty coming under 31.3 (c). But still, the
VCLT itself has distinct provisions on interpretation and application; it seems to presuppose, what also seems
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Space limitations prevent me from giving an extended example to illustrate
concretely the three ways we have now distinguished in which ‘other treaties’
may be relevant to the interpretation or application of a primary treaty. But to
summarize: (1) The ‘other treaty’ may be appealed to purely as empirical evidence
on some question relevant to the interpretation or application of the primary treaty.
This use may well be appropriate even when some parties to the dispute are not
parties to the ‘other treaty’. (2) The ‘other treaty’ may be appealed to prevent the
application of the primary treaty, if all parties to the dispute are also parties to
the other treaty and the other treaty is incompatible with, and later in time than, the
primary treaty. This is a normative use of the other treaty, and so it depends on the
parties to the dispute being parties to the other treaty, but it does not require that
all parties to the primary treaty be parties to the other treaty. The treaties should
still be interpreted independently (unless all parties to the primary treaty are also
parties to the other treaty). The reason for preferring the later treaty is not that the
treaties are presumed to form a coherent whole, but is rather a version of estoppel
(or a finding of bad faith, or abus de droit) against the party who tries to rely on the
earlier treaty after signing the incompatible later one. Finally, (3) the ‘other treaty’
may be appealed to for its ‘normative gravitational force’ on the meaning of the
primary treaty, which requires that the primary treaty be interpreted (if possible)
so as to form a coherent normative whole with the other treaty. This is appropriate
only where the parties to the primary treaty are all parties to the other treaty.

Whether or not the reader accepts all my claims about when various uses of the
‘other treaty’ are appropriate, [ hope she will at least recognize that there are different
uses, and that we need to attend to the question of what the right circumstances are
for each use, instead of just discussing whether regime courts can/should/must look
to extra-regime sources without distinguishing between possible uses.

IV. FRAGMENTATION AND THE WTQO: EXAMPLE
OR COUNTER-EXAMPLE?

In this last section, I want to consider briefly four suggestions that one encounters
in discussions of fragmentation: (1) that specialized regimes recognize only one
‘regime’ value; (2) that even if a regime court considers other values than its own
regime value, it will inevitably be biased in favour of the regime value (for example,
by construing narrowly treaty exceptions in favour of non-regime values); (3)
that what is needed is greater sensitivity on the part of regime courts to values
from elsewhere in international law; and (4) that if such extra-regime values are

obviously true, that there are cases where the interpretation of each of two treaties can be settled before issues of
conflict or application arise.
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recognized, the court will be required to ‘balance’ the regime value(s) and the
extra-regime values. I shall not attempt a general discussion, but since the WTO
is often pressed into service as an example for these various claims—both as
illustrating a problem under (1) and (2) and sometimes as illustrating a possible
solution under (3) and (4)—1I want to consider briefly what the WTO experience
really indicates. Incidentally, although Paulus refers to the WTO more than once,
and my comments are partly stimulated by his references, my comments should
not be taken as directed at Paulus’s claims specifically, since I do not want to discuss
just how far he is committed to each of the four propositions. Now, as to the
propositions and the WTO:

(1) It is not true that the WTO recognizes only the value of promoting trade. As
the Appellate Body reminds us in Shrimp, the Preamble to the WTO Agreement
makes specific reference to the value of the environment, via the phrase ‘sustainable
development’. In addition, GATT article XX and GATS article XIV (both entitled
‘General Exceptions’) recognize a number of non-trade values that can justify
national measures that would otherwise violate the GATT or GATS—including
‘public morals’ (which the Appellate Body has signalled it will interpret very
generously),? ‘human, animal or plant life or health’, ‘protection of national
treasures of artistic, historic, or archaeological value’ (in GATT), and ‘privacy’ (in
GATS).> Similarly, there are references to the environment and other non-trade
values in the Technical Barriers to Trade Agreement, the Sanitary and Phytosanitary
Measures Agreement (SPS), the Agriculture Agreement, and so on. There is a sense
in which the core purpose of the GATT was, and the core purpose of the WTO is,
to promote trade. But we must be careful how we understand this claim. There is
nothing in the texts to suggest that trade is valued in such a way that more trade
is always better. The focus of the syste