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INobucTioN

The advent of internet and the fast-paced shift from the local commercial
{daﬁoﬂs to the e-commerce' also expanded conflicts from the offline to the on-
h.ne environment, raising the need for effective mechanisms to solve them. Con-
Sering that information and communication technologies (ICT) made possible

1
2018 the total e-commerce growth rate W

;l:)mer sales reached U$ 2,1 trillion. Availab
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In Brazil, the government created an online platform in 2014 a anex
door, aside the courts, for disputes that occur between consumers and comp
nies. The platform mainly provides a public cyber space for direct negotia
between consumers and traders and creates a public database with setlems
results (solved/not solved) and a satisfaction rank.

In 20th May 2019 a technical cooperation agreement was signed it
Corporate the ODR mechanism
judicial process (PJe).
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1. ACCESS TO JUSTICE AND ODR

The rise of alternative dispute resolution (ADR) represenss an effort
2 : . . 3 T
increase access to justice in a reality of :Sn.nonms_asm and EQBMEW cosl E”m
complexity of our court systems. More Tecently, the spread of online dispute res-
olution (ODR) demonstrates the understandin

g that different fdi
often require different procedural avenues for Ypes of disputes W

mmmnnwmmsw them *
ODR first emerged from the need for buildin,

to enhance e-commerce. It was developed to fl] ap access to justice gap onf .
commercial relations that took place in cyberspace among people geographi-| O
cally separated. Considering the excessive costs and complexity that it would ﬂ%

generate to access courts for parties in cross-border activities involving small .,unr_

disputes, means that they simply won't have any other alternative 1o address| >
their conflicts.

AV

c»
. . y ;A\
8 trustin virtual environmeny 'S

It seems natural that conflicts originated from online commercial relations
might be directed to online dispute resolution mechanisms,

ODR has been conceptualized by Hornle as “dispute resolution outside the

courts, based on information and communications technology and in particu-

Ly ECIMOMIRY and I
lar, based on the power of computers to efficiently process enormous amounts f._%

ol data, store and organize such data and communicate it across the internet on

a global basis and with speed.”

—

However, for Cortés, the incorporation of information and communica-
tion technologies (ICT) in any dispute resolution mechanism, including courts,
has grown to the extent that the difference between offline dispute resolution
and ODR is increasingly becoming blurred. In this sense, Cortés alfirms that

e e h ) _
4. KATSH, Ethan; RABINOVICH-EINY, Orna. The new new courts, 67, American Univer-
" sity Law Review, 165, 2017.
, 165, ; i
‘s IOWZFM..—::». Encouraging Online Dispute wam&:ﬂ._oz in the MC an_WMM”u”nM _.MM“M“@
Costs Low or Standards High? Queen Mary University of London, Sc
Legal Sudies Research. Paper n. 122/2012, 2012.
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instead, it is in constant evolygq, \c (A2 NV {pendl %
4 and defision Emrim to sofltware 2 e A CRAMY &\

nce L, £ s
d ODRis not? Bl nwss_.wﬂ in using it.° “ the, i0 -sup o \
mnns_.rauma,s:m nd Schultz agree and sustain thy, th W ERQ%N use of algorithms and learning machines .wo:& Processes, whicp, |- &
xmiaun:-xo:_mn _m native dispute resolution method € %?5. awa_m th o process the information rather thap only Fn%mm_z human interven.
R must cover non-alte loped to overcome deficiencie * Namg _s_g (ion uamm the shift from emphasis on the valy, of conf :px,m COmmunicatigp.
o ODR has been develop d ts.” For thi S that face Wﬁp ii) .‘E& . using and reusing data in orde i %E_m_:w loan m:ﬁru”
courts. i ENHTQ&P .PUW and courts. I this “EGOM@. it .m | os_ & . ﬁQ—.mmhzﬁmw L Tto Prevent n:mv_:n.m:
¢ dispute Rmo_cw_ Totform design, according to the problem j; & Qnm_m _5359 it For them, the most m_m:_mnmﬂ contribution of Opg ha (o ao. |
to have the ?WOWm platforms are based on three major elem, :M_ " s_h ing the trade-off between efficiency and fairness Thyg «p .,.oa_“”_”__”.oév
| & mmmmm_mcb\_rm.mmmv.mmmmzm parties of the dispute: Converiay Hs_gr Sano:nn:o:. noa.acs_nm:on.ﬁ and oow software opens up the poseily __.oz of
L ilored to the P22 DR must facilitate access and o, om—etus datd " oth efficiency and fairness, which can be : Pigal
\ e _In other words: L 7 Participy ;4 incre2SIE ©  nd justice’.” To achieve this goal i ranslated into an increase
[41 Y 8 ‘. S £ goal its i
th e. 'acces N essential
jtimac mum% /FEA.@ in both ftware, the criteria for the evaluati Feiteabogyie
leglt have focused on the use of four ma:. . ign of the SO y ; o 1 cvaluation of ODR processes and
1 " The online platforms i, 1) onlneEs i Maip insp, - des e of dispute prevention activities. Dispute prevengion relies o n
f +utomated and/or mmmmﬁmﬂ :a%o:wmmmnmm e :.:nnm %ﬂo? iii) online, %_u 4 %M_dm of disputes and addressing them, and, although i might :ohqﬁ_n_sm
: ; ine ombudsman.” 1he S€ debate aboyg g, * pat . .stice in a direct sense, it could red -
tion, and iv) onlin 5 : : eir ef of justice 1 , educe occurrences of injysti
’ ispute is solved t . ccess g justice and
cy, but it seems that the earlier the disp ?.c:mr =nmo:m=.8 s.w Na.:.na pe _.:m:on.z

Jittle third-party intervention, Em more mmmun_.&._w.imzw will be the plat,
To achieve great adherence to .&RQ :mmozm.:oz it is desirable o have b, QHP
adjudication as the ultimate &mnﬁ.:w resolution, and to have great trang, §n
cy; especially in respect of the m.mﬁm.ao:.m reached, and what the likely Oltery
would be if their case went to adjudication. '’

Using similar reasoning, Susskind proposes that access to justice cannot
pe only focused on dispute resolution, but also to what he calls dispute contain-
ment, dispute avoidance and legal health promotion, which are elements for
dispute prevention, and ODR technologies play an important role to achieve it1*

Considering that ODR can be provided by governments (including courts)

This reasoning Jeads us to think of ODR as p a..m% rocessual or Procesyy 10 solve offline conflicts, and that information collected by ODR platforms can
| & mechanism of dispute resolution. But we must consider that information ;
| agement is the core of any dispute resolution mechanism and it can beanpy e S
portantasset fora post-process momen t,in order to &nSwmo_u &mmﬁm preventioy 11. The authors are aware of the necessity for monitoring the data collection and use and
As asserted by Katsh and Rabinovich-Einy, ODR expands access to jusi affirm that .ﬂrna isa :.B_ concern E.Eovmn_sn algorithms with biases built in will detract
: P . . : : . from the fairness of dispute resolution processes. KATSH, Ethan; RABINOVICH-EINY,
through three main shifts in dispute resolution practices: i) first is the shift fon Orna, Op. Cit., p. 49
miﬁ,g_ to ﬁ::& setting, especially providing asynchronously communic 12. KATSH, Ethan; RABINOVICH-EINY, Orna. Digital Justice: technology and the inter-
tion overcoming space and time barriers; ii) the second is the shift from huma net of disputes, Oxford University Press, 2017, p. 1.

13. According to Susskind: “dispute containment concentrates on preventing disagree-
ments that have arisen from escalating excessively, and it is lawyers as well as the par-
ties themselves who need to be contained. Dispute avoidance is a theme 92. E-re..mn
lawyers often raise with me: they speak of legal risk management, or as I putt, putting
a fence at the top of a cliff rather than an ambulance at the bottom. I have yet to meet
aregular human being, whether a chief executive or a consumer, who would ﬂ.n?ﬂ
a large dispute neatly resolved by lawyers to not having one in ;._a first Emmn. ega
health promotion extends beyond the preventative lawyering of dispute avoidance 10

, : he many benefits,
tnsuring that people are aware of and able to take advantage of ﬂw_un_ﬂawa arise.”

i ifno
'Mprovements, and advantages that the law can confer, even ifno p .
mcmmﬁzm. Richard. Tomorrow’s lawyers: an introduction to your future, 2ed. Oxford:

Oxford University Press, 2017, p. 95.

6. CORTES, Pablo. Op. Cit,, p. 55.

7 KAUFMANN-KOHLER, Gabrielle e SCHULTZ, Thomas, Online Dispute Ress |
.X challenges for contemporary Justice, The Hague: Kluwer Law International, 2%

pp. 5-7.

8. KATSH, Ethan; RIFKIN, Janet. Op. Cit., p. 73 ]

. MMMB., Anténio José Maristrello; NOGUEIRA, Rafaela; QUIRINO, Carin %m@ﬂ 4
p lcdo de conflitos on-line no Brasi]: um mecanismo em construgdo. Revisa
onoacsaoﬁ 5_4: No:.

. ¢.mno~m..~- 4 ..NH :os-mnn_
10. HORNLE, Juia Op. it vomuﬁm.mmowmio.mm
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nels for addressing con
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the data available of those mechanisin

A in 2
ear, to find out if ﬁczmzsﬂcmmcc i 018
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_u—.os.—onn acces

2.1. Administrative process

PROCON, means Program for Consumer S.ﬁ.;wn.:oz. and Defense. andi
public agency that perform in ~.onm_ level. Its mn:S:Q.w :.HE% 8=2==m 3_“
plaints, investigating and resolving them through Bma_mm_os and Providing), |
information to educate consumers and :mmm_.m. about their rights anq %ga.m‘
agency is also responsible for monitoring relations between traders anq consyy,

ers and applying penalties, when necessary, after an administrative Process

The consumer can register a complaint in PROCON either in person s
phone or by internet. First, PROCON contacts the company and try to sey, |
it is not possible to solve the problem immediately, a notification is sent oy
company reporting the problem and the documents provided by the consune
(CIP ~ Carta de Informagoes Preliminares — Letter of Preliminary Informaiu
If the answer of the company is not enough to resolve the conflict, the agns
filesa Complaint Term and schedule a Conciliation Hearing to try tosettle. Ot
erwise, PROCON can issue an administrative decision, and the company m
suffer sanctions, such as fine or suspension of commercial activities.”

o

: o i

& M._E,n are also private means to resolve disputes, like the companies noa_mﬁawa
ance servi . ; : e

¢ service, and private platforms of disputes resolution, but the aim 01F27,

.. . e
> 10 discuss mechanisms of consumerist dispute resolution by the point of

the State,

15. Information provided b qubik?

mo-funciona

¥ PROCON. Available at: http://www.proconin8
16. Haoamnon Pprovided E_.moﬁ.u%

mo-funciona by PROCON. Available at: 56“\\%@38:.

T e e,

Pervise and i
3 1
{here is consumer right violation, jn org "

exists to ensure that consumer rights
oviders, thus maintaining the balap
.wm% ”o consumer)."”
G&E :ng to official statistics presented 1 SIND i
%MM Mwmw:%ﬁ Defense), in Nﬁm:m_ the wzmnoz Mm_m_sswﬁwummuw“o_ﬂ%
D registers, being 85,11% consumers complaints (1935 .\.w: i M
%Em_@m enquiries (338.657).'% o
148 dgaly with telecommunication companies (telephon
o financial institutions :um:_a, financial and carq ad
o msjors ubject matter of the nmm_mﬁ.mam. The complaints relat
e epresent 25,9% of the total while msmsam_-wsmze:o:m-imza are 29,8%,
HE% means that together they reflect 55,7% of all demandeq subject matters, 19
8 erade of mo_ﬁz.m complaints in the preliminary stage (CIP) is 76,5%.
B Lot olved complaints mmmi.ﬂ ﬁ_mnoaacanmzon Companies is 85,8%,
and against financial sector companies is 77,1%.

lervene iy th
€ mar-
€rto Prevent F:

are respecie by

wm:.;ﬁn m._,_n_
¢e of consumer i

lations B2C

mv\m:&:

Y internet, cable
ministrators) are
ed to telecom ser-

v

Subject Matters of Complaints Service by Industry
Inquires !

= o R o
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Purchased Goods gy
Private services n~
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Heatn [ 2w
hing [ 1w ‘

/ £
1%

Source: https://sindecnacional.mj.gov.br

———
17. F?::»zoa provided by PROCON. Available at: hutp:/fwww.procon. mt.govbr/co-
mo-funciona N
SINDEC integrates information of 596 PROCONS, that represent all 27 Brazilian mm&-
erate States, and it was launched in 2004. The data shown in the paper noaww 8%
SINDEC official site: rszu\\wimmn:mﬂosm_.:.:..mosg\vnimro\%_\amo% M“:
lic%3ASindec%3A Atendimento%3ASINDEC_Atendimento.wedi/generate cm .
19, Information provided by the official report of SINDEC m_n&\.ménwmwo”\\mmww%uoﬁ%o
amaoﬁwocmv\wqou.nS@anomoEonmo\wnme_mmmo&mogz_om_.ﬁnuﬁ c
, Pesquisas/boletim-sindec-2018.pdf
20. These Tates are available in the official SINDEC Report
Justica.gov be/seus-direitos/consumidor/sindec/anexosb

18

of 2018, Available at: _.Emm&
oletim-sindec-2018.pdi/view
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Source: elaborated by the author dased on
https./fsindecnacional, mj.gov.br
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*Imagem disponivel para melhor visualizagzo no Proview: www.livrariart.com.br/p

: - me compan®
There is no data available in SINDEC about the average :MM.B finish
take to reply to consumers or hoy much time local PROCONSs ta

whole procedure and, since it is a decentralized system, each log
has a different reality. .

245

N.N. NH
hene
et
uﬂwwﬁ the Brazilian Courts dockets, T,
a

ica em Numeros), and accordip

» c:.mn:...h. . . 8

by of cases waiting for judgment in Brazj in
jllion

mechanism to solve consumer proble
text of litigation in Brazilian coyys
n

the National Council of Justjce

S to be ang)
isas follow,
(CNp)n

yzed is adjud;-

Promotes Statistica]
OTt is calleq “Justice
his Survey there were
2018, anq the cost of
.289.27¢ (around Us$
GDP (Grogs Domestic

S Tep
to ¢

787 ™ ystem on that EoEn%” shmwﬂmm WM S%Dm
. ond to 1,3% of Braziliap
00), which corresp
0.0000982 7

b TR TEE my
1610 —

— a5

07619

o 5 128—-M2 1
i
10,0 e zc

2009 2010 2011 2012 2013 2004 2005 2016 2017 20s

e Cases pending ey

cases

; i 2019
- www. cnj jus.br — Justica em numeros e o iom
mM.E.R. Mem“wnokﬁw para melhor visualiza¢io no Proview: wwwlivrariart.com b/proview.
+ mage!

i i it seem to

Refosco points out that the expansion of consumption and MR&“_ wmgoa

be the main factor for the growth of caseloads over time. Other qM MMM s
were the population growth, higher schooling rates, greater awar

emergence of new
democratization, the increasing number of lawyers and the g
rights 22

T ——

ic institution that aims to improve

21 The National Council of Justice (CNJ]) is a ncz_.n ___smﬁcw_qusm A

the work of the Brazilian judicial system, especia u_m m %\movaé-oe.\ncna-moao?

Procedural control and transparency. r:w.._.\é.na._ _d._.\__smam i g S

i e eyt :.EoboEBmkommo:mmR*n-
 available at: v:.vu\g.ni jus.br/files/conteudo/arq

B25e7187383564¢71a3 pdf
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wmmOmnO. Helena Campos. Agao Coletivae democra
Paulo: Quartier Latin, 2018, p. 147

do acesso & justica. 530
‘2,

e S

L

da com CamScanner

igitaliza

D



246
Small Claim Courts, to judge cases beloy, 4 o
The creatl poiiE U$ 3.600,00), which are unn.nmﬂzn With g, time, \
inimurm wage ma_uammsazo:_ has also been a major factor for q}, sty

g
3 . e
need a_..u:o.BQ.E ¢ idea of the Small Claim Courts in Bragj) el 535““

- dication. The er and more info oy,
E u&ﬁ_w&%n. offering a faster reap - iormal opyig, ?wg;

Iny
¢ disputes. . P
lu _uw_.:n to conclude a case In State Courts, which, us

dare track, 87 YEAIS 21C 5 months, and in State Smal] y,;, i,
al proce a fast procedure track, is 2 years. ; ncce_
g consumerist conflicts are mostly judged in kil

Zosm%zw.ﬁ_ to the subject matter in the first place of those g
They noﬂMmmw&u of the caseload (9.682.013), representing the g
m&_n.aol _.:an cases in Brazil. Important to notice that a m
szﬂWHMMn_sam the request for moral compensation,*

g access 10 2
5 mﬂm low va

The average L 2l

Qm.:u v
OC:M. wwm

.n.ﬁnm. _os_.uM___
aJor par n EM

g

T e State Small Courts - 2018 T

P major mEtter J SIAte AMAT COUTES = 2008, e

i RN ST Jmoral cc on | 5

L Consumerlaw __[Traders liabl ty foc demege &.,..},._.I__mfs.,d_? e 0258 13
Mﬂnmg Uw . Uabllity for damages/ mor2 ol COMPENSEUON .. i 8T8 (5.2]
% oviuw ____Contractissues : : 427y
W emillaw, . Creditissues . - — e U
+ Consumerlaw__[Traders liability for dimages/damage compensation 1741758 (3 0

Source: made bay the Author based on www.cnj.jus.br —Justi¢a em numeros 2019

; In 2017 a survey was made to investigate consumption litigation in By

8 in the B2C relations®®. The results show that telecommunication operators

: financial sector are on the top of the list, representing more than 40% of ix

: caseload. In poorer States some basic services companies are also among ix
repeat players (water and energy suppliers). There is no available age-specii
data about consumers.

About the geographic distribution the survey found a correlation betweer
the number of new cases/inhabitants and the Human Development Index (HDI
of States based on PNUD Program, and the result shows that access to the cours

_is higher in the most developed regions, as seen below:

Sl

—— e

eﬂ»me_mO_ Paulo Cezar Pinheiro. Acesso 4 Justica, Juizados Especiais A
Civil Publica. 2* ed. Rio de Janeiro: Forense, 1999, p- 46.
w\nonz__@u_

24, ._cma.nm €m numeros 2019, p.208. Available at: r:vn\\iii.n:.“..?m.?.\ bl
n_.nc_qobgo\omkoomgEﬂAnquMn.:mqumummn_.nﬁmu.ﬁm_,
23 The survey is called

.JA osicdes”, (The bigge
and is available ap:

..o.m maiores litigantes em agdes consumeristas: mape
st litigants in consumer judicial cases: mapping and
r:uw.SE.o_.m.c«\nmmnﬂa&o«nm-:_mmm_:nm.ﬁ

ACCESS 10 JusTiCE Anp Consumpon -
GOV Case 24
7

yp dispension and quantify of new cases por 100 thousang g
abitants

Brazil ragion

f a ngnu,_.ig
a Northeast

a North

a Southeast

a South

¥

Population
{millions)

m } alo
~CE | , a2
| ‘ a3o
i ad0

iR %

New cases per 100k inhabitants

h AM
08s 070 078 0.8
Average HDI

rEu.m.\\»E..oqm.?,\nmmnmxaaoﬂ.a-::mmEnm-N\
¢: hitps-

Sourc isuali Proview: A
m &%o::i para melhor visualizagio no Proview: g.__sm_.s:.noﬁ?e_dsnﬁ

*]mage

In face of this huge amount of cases, the CNJ® has established in Reso-
jution n° 125/2010, that Alternative Dispute Resolution (ADR) mechanisms
should be broadly adopted as annexed systems of the Courts, and that media-
tion and conciliation must be considered a public policy in order to substitute
the “litigation legal culture” by a * social peace legal culture™.”

Trying to resolve conflicts in a pre-processual stage using mechanisms that
has the objective of a consensus outcome, seems to be an important tool to pro-
mote welfare to the parties involved on high volume disputes, which are mass
claims not involving complex factual or Legal issues. And, it also reduces the
judicial caseload.

The use of Alternative Dispute Resolution (ADR) or Online Dispute Reso-
lution (ODR) to solve consumer disputes has been placed asa desirable policy
objective on policy makers agendas all around the world.®

/

'.,-’['

26, The Resolution n° 12572010 from CNJ U—.Oimnm the _.mmz_haos of :..n.Zmn.o_.—mH.—z.&:.ﬁm—
Policy for the alternative dispute resolution in Brazil, focusing especially in E&_Mﬁu_ww
and conciliation. Available at r:E&E&EnE...w:m._uw\_ocmnn-msm-&aEoncagsu u,an

2. €>.—.>w>2m. Kazuo. Acesso a ordem juridica justa, Belo Horizonte: Del Rey, 2019, p. %

5. SCHMIDT-KESSEN, Maria José; NOGUEIRA, Ralalea; CANTERO, Marta. Succes cw

Failurey - Effectiveness of Consumer ODR Platforms in Brazil and in the mc. Mou%ﬂwmun_
Business School Law Research paper Series No. 19-17,2019, Electronic copy

3t https://sstn.com/abstract=3374964.
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iliation were alread b
tion and nosa_m. . o «anos d
In Brazlh and in Conciliation and Mediayjq
s

n nn~= 5 §
(= m—.w. :;_
Clim CouTSPoC® O cumidorgoy arose o the necess oy
e ?ﬂ ™ ﬂwﬂﬁoumsana and it is presented as a thjpg n_:si ﬁi
line oor 5
w_mmmmz and courts. t
2.3 Consumidorgov

: as created as a public s
Consumidorgov W
The platform

Pace fo, Py
tiation. It doesn’t replace the NQEE.—MEE .
ia direct nego
tlement v12

e
PROCON. Ace service, if) to encourage competitiveness __Evsss_g
expand Bwsamna services and the relationship _unzqmm.s ~Onsumerg zam X
quality mwu - mmws.é policies o prevent conducts that violate ¢

ﬁmw:mm. n

noE.
tion of transparency in consum
. then the promo
and iv) to streng

®1 relatigyy |
her goal of the platform is to reduce consumerist conig | N

Another g hnical cooperation agreement was signed to INCOrpory, o
May 2019, i . he electronic platform of judicial process (Pje). This »mzmasW
sumidorgov” to mﬁ_ consumerist litigation survey made in 2017% gp,, Sugge
was based on m:BQ start a case at the court, it should be Opened the p
Er when a 8_% nsumidor.gov to try to solve the conflict in this early stape
bility for :&:% c:_nEmE is reached, the case is dismissed. But since the incy,
ﬁ“ﬂ”wwm_:wwﬂn?m launched yet, it is not possible to know at this money
p

what the design will be, and if it will influence the access to the courts.

%,

Itseems that there is an intentional effort to make Consumidorgoy the nay

mechanism to address consumerist conflicts in Brazil, bypassing PROCONai
reducing the caseload.

In order to access the platform both the consumer and the SBEMH am_ g.
be registered - currently there are already 1,2 million consumers and 4 aM,a MM
niesregistered at Consumidor.gov, including the repeat players of the z.:o.q, e
ed subject matters. It also important to highlight that the companies are

————

29. All data mentioned in the
nozmaaaoﬁmos,a%mmnm\n

. o ament0
uo..?n survey is called “Os maiores _Emnzan em agoes Sauzamzus.m. E%m wﬂ%omai
0sicdes”, (The biggest litigants in consumer judicial cases: mapping an

XK Vand 1 available gt

%
mwmu%
n Eem“S_E..Em.E\sv-nouﬁsqcv_o»%boHm\owb
gm»&&in.\igwmom.v&

i . . tistics-
ial companies, as seen by the courts’” docket sta

‘ fired > ; i g ffww
paper about Consumidorgov is available at: htp
onteudo/publico/1

31. Telecom and Financ

e R

ACCESS 10 JusTice AND C
ONSUMIDOR,
GOV cage

ince consent is one -
_ (he system, sinc of the core Principles of e a0
mmﬁ in tarts when a consumer file a complai BOtiation,
e~ Jures
10 ce

1n, ﬁw:.._m Predeterm;
: ; TMmined ¢qy.
he PO here is also free m.ﬂmnm.ﬂw voice their prober, Some categorizeq .EMH
! ores % llected at this point, like type of proben, being submiyeq and if th
&u%s is no.mm to solve the problem with the trager inthe first place, e
H sumer 53%3\ receives the complaint and hgs UP 10 ten d
co

¥S 10 answer h -
—eceving the answer, consumers mz
¢ 3!

Y 1espond to 1}, )

—wenty days to report if the problem
ot o/

€trader ang i_\
port i YDIM Was solved or g (solved/noy |
o nsumers may also ‘_w@._.nmpm their Fé._ of satisfaction, (from 1 o5
m\oa ; _no 'the lowest mmzm?n.:o: level msm.m v.cmm the highest) anq add addj-
with 1 _umé%mmmﬁ.ﬁmmﬁmswmiﬁ &m complaint 1 considereq terminated, ang jj
mﬁmﬁwo\‘owﬂzm for the parties to interact or change the registered evaluatjon.
a%.m@m\m‘ rency is a major characteristic of the platform. The daga from the
a ﬁmsmw WMMﬁ_m a public database with information such as: companies with
lain

ion ratings and client’s satisfaction, fastest turnaroung time, among
olutio

n also be as-
€, geographic
ed) and satis-

comp

best Companies’ responses and final consumer comments ¢
0
others.

4 and searched by keyword, market segment, company nam
sessed &

subject, problem, period, settle rating (solved/unsoly
ta, area, )

M_m&% score, among other filters.

a

Statistics shows that 609.644 complaints were filled in 2018, and thar )y
ta

)
i ime of 6,5 days. Also, the average /,Nﬂ\
were responded in an average time of 6,5 day Also, the
%H..u Moﬂw”m“:r is 3,3 and the yearly cost of running Consumidorgov is around
m |
wpﬁw::os Reals (approximately U$ 250.000).

Around 40% of consumers responded that the conflict was mo_ém_ and
around 19% answered that it was not solved. The anné:m Mgsm Hm%w =” .ﬁw
it} i i hat happened, although the platform,
swered and it’s not possible to infer w the pl i
methodological reasons consider the unanswered as mo_<&msr”nw_m””mn_wmo§
*Its also worth mentioning that 23% of consumers react o:mn.ﬂ £ :mﬁ:
A ith the company ina .
before attempting to solve the problem with t S
s T T — ., Solved no_ﬂv._u_unm s i.llic«i‘iq.!.\muagm&—. gg\lﬁﬁu
B

R

, Yes |.l+||i
Solved AN [ve B
s fom.-.iim%a. o

WSS .0,

Source: made by the Author based on consumidor.gov

/’,[I,

duar-
ina and RODRIGUES, E
32, Against the methodology: DIAS, Daniel; OCE_ZO.Q::W%HWE Consumidorgov .br 2,
da, 0 balanco do Consumidor.gov.br merece EFSR% =\a prop wos.mumo\o?:so-m.u:u_.
.. 1ot Opiniaogzanilise, 05/04/2018. Availzblein: htps’ lamacao-no-proprio-<omsuT
5 /artigos/o-balanco. m o-consumidor-gov-br-merece-recia
Ea_..mofr_..cmoh_.uoa.
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9% of 2 is 68% and not solved 8%. For th,

jes the solv

ed 10 relecommunication OPerators correg

while financial-related ones account f,
laints. The rate of solved comp,;

P Plaings ,

Pong
to

Nma&. .ﬁomc_w,“.
I ey
; Ny .
o while not solved accounts fo, 2y Cig] o

Laints by segment - 2018
Orarm AT
84%

nod‘—ﬁm.—.—mnw
ed rate is 26

Comp

I

4’3—-
Opentors; 40,3y

Source: consumidor.gov

*Imagem disponivel

| para melhor visualizagio no Proview: g:ﬁuﬁmﬁ.nca?\vasg

Looking at the user demographics, consumers who access Consumidy,
are mostly between 31 and 40 years old, corresponding to 32,8%. Adding SE.M
ers between 21 to 30 years (31,9%) we reach 64%. The percentual of elderly peopk
accessing the platform is low, with only 7,9% of consumers above 61 yearsld

Source: consumido

 Finally th gt e
Y; Lthe Wmomﬁuﬁ_dnm— m_hﬂ..—_u:ﬁcﬂ Ohmnﬂﬂmm to ﬁQBm:E&QHWS\ indi

a correlation b
richer regions,

Consumer demografthics
] | | f !
| _
! |
i |

H

L.gov

cales

et :
mhnﬁmmﬂmnma:ﬂ states and higher access to the plato™ The
outheast, are responsible for almost 70% oﬁamm%_

ACCESS TO JUSTICE AND Consumpon Gov
TVCAE | 281

P

i

Fraddionssne

source: consumidor.gov
s|magem %ﬁQE%- para melhor visualizagio no Proview: iﬁﬁmqanmﬁnaa.vn\nains

3. CONSUMIDOR.GOV AND ACCESS TO JUSTICE: COMPARING DATA

Before comparing the three channels for dispute resolution described
sbove, some more information about Brazilian consumers are important to be

considered.

In 2012 Oliveira and Wada made a survey with consumers between 25and
40 years old belonging to Brazilian middle class.”” They found out that when
consumers identify a violation of a right, they usually try to solve the issue di-
rectly with the company. If it doesn’t work, they do nothing or look for help at
PROCON, and most of them don't go to the courts. Exception is made to tele-
n_wﬂacinmnoz companies. For the interviewers, its notorious the inefficacy of
”. wmﬁ_u_, customer services, and because of this, customers prefer to go directly to

CON or to the courts, bypassing the company.

.,l.”.,qll

A, Ricardo M.. (Org.). Direito do Consu
Campus Elsevier, 2012, v 1, p. 31-49.

”ﬂww de consumo. In: LUCI, E O.; WAD
anos de vigéncia do CDC, led.Sao Paulo:

33, _ T
3. WADA, R.; OLIVEIRA, E L. O Comportamento da nova classe média brasileira nas J,\-,J
mido! nf*w\\
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g52 | DIREMO. PROCE
1o consumidorgov data, 23% of consumers g, .

accessing the Em&o:s.. ~.~ 1S Importan ¢, 2 o,
art phones (220 millions) in Braz;) has . - hay %

52:03&? which Tm:um EDQmwm_nm:m_m:«wmmmmM;:
Why _m_gm.”

Ty lo
Ote 5

ber of sm
17, the numoc

20 per of inhabitants (210 . :  helps

num 1o are within the main repeat players in Brazil,

compani

Oliveiraand Wada also find out that PROCON has high aWarep,
ctof the citizens, also that consumers who have already ACCesseq

one it moved by punishment feelings, and they ask B

tion, which is not provided by PROCON. Moreover, the <~ ] &5
rvice must be high, in their perspective? tg noawmgmh_ﬂm ol
,

(in terms of time and costs) for pursuing their rights at the ey o iy
feeling is that cour i VEM_

ems, even the Small Claim Courts.

It important to notic + befy,
Jaunch of Consumidorgov. It seems that the platform overcome SOme of i, t _Mx
€ by,

riers claimed by consumers about PROCON and the courts, since j;; fas(
mal, very convenient and has no subject matter limitation. il

Considering the number of complaints in ﬁo&:ﬁ&%m% in 2
(609.644), after four years of activities, and comparing it to wwosﬁ
(1.935.737), that had its first agency created in the 705%, we can nosn_&ﬁi
Consumidorgov is very successful. In such few years it already represents i,
of the total amount of PROCON complaints. As time goes by, Consumidorgy
should further increase awareness, possibly becoming larger than ProCgy
and, consequently, turning itself into the main channel for pre-processual .
flict resolution.

The number of companies enrolled at Consumidor.gov, especially consider
ing that the main repeat players in courts are among them (telecommunicaio
and financial sector), may indicate that the platform is perceived as a valuableor

Companies seem to be interested in participating in Consumidorgov, sl
because there is no cost to solve the conflict and because they know thatli

SSang k

~rn nocﬁ

spe
have d
compensa
vaomznn orse

-_—
* oo svallble n th survey realized by FGV: hutps/link estadi.
eral,brasil-ja-tem-mais-de-um. 3 ; _diz-es
ﬁs.\.OOONNGNwm_ is-de-um-smartphone-ativo-por-habitante-diz

3. T o ;
W:MMMMM_. Mﬁw T erviewed pursuit their rights in Small Claim Courts it prazi

35 Thissse w_w ¢ or cases until 40 times the minimum wage (around U$ 3.600)- E g
able on jis mmnn.“mz Jemm created in Sdo Paulo in 1976, according to information #4
Y .Eonon.um.moswlﬁﬁo.nmvNEnHTE

hb—u‘_un\:b‘
qudod

online platform is more challenging for the elderly people, and ¢ e

. a.%&um channels, we can still conclude that Consumi

¢ be addressed by courts, Ag Hér,
portant to have adjudicarj,

the possibility of taking care of the Problem w;,
/it

o coyrt Costs

; :._&m: i
ﬁcaﬁ—muq— jon it1s m
mum_n—wﬂm.

petter-
considering that 40% of the complaints are g
0

Jeto conclude that it is an efficient mechap;
qtially (there isnot enough data to infirm .

tled in ﬁ%z.iiﬁm@ it
SM to redyce Caseloads, 5y

N_-_mmnmaﬂﬁ :w_m:OZ .moo:
t v ’

a
Eamﬂn m i
idorgov to try to settle. Therefore, i i :
Fonsumidor. 27¢. 1t Will be possible 1o jnfe, how

f the caseload are vﬁ:n reduced vﬁwm‘n.oﬁciaoami since 23% of
< 2cCess Consumidorgov directly. So, it EEE be a good ,m:ma@ t -

T ———

mber of settled cases, without the need for adjudication

is

B:hr o

Fonsume
as5¢€ H?m nu ”
Howeve, it must be considered that Consumidorgoy cannot pe used as a

flter to acCess the courts, as a szmaaq ?.:.: condition. One of the essengig]

ments for an adequate Rmc_n.:o: of conflicts by negotiation, mediation or
ciliation is exactly the free will to participate and to consent. The high rate
ation in Brazil is based, among other factors, on the expansion of mass
and the damages that mass contracts can cause to multiple citizens

ele
con
of litig
relations

ﬁ.m;zmmm_&mcmmmv. Implementing filters to access the courts in order to reduce

litigation rates may not be the best way to deal with the ori in of the conflict,
Nevertheless, the redirection of the litigants to the platform as an option, is a

h\ll"“'.‘ .
good strate onsumidor.gov and, consequently, promote

eatlier resolution of conflicts.

The creation of a public database with solved/not solved information and
the satisfaction rank can further enhance good practices. Companies need to
protect their reputation and, therefore, want to show to the market that they
care about their clients, making an effort to gain good rates on the platform.
This is probably one of the reasons why there is a discrepancy between the num-
ber of consumers that didn't try prior contact with the company (23%) and the
number of consumers that inform that the disputes were solved (39%).

Also, there is evidence that Consumidor.gov is indeed increasing access to
the younger population (21-30 year old: 31,9%), comparing to PROCON (21-
30 year old: 14,6%). Of course, it also important to consider that access to an

]

24,5% com ; Howeve
RTEEL o 0 ol CEREITAT dorgov promotes the

B1OWth of access to justice.

B iR
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d at the court, wil] h
ses presente : ave the possib;y e
: Y to be redireer.
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s to increase faster apy,,
.AQH oV Seem. : g ﬂ_nrm
aom Southeast). Thatis an important gy, fo vo:“_:g .
My

y of the platform is m&mm.sr mamn becayge it

The Ssﬁu_gmwménrao:ocw communication, and ng p,

all the advantages M second because it has no cost at all for both
face encounters, us_a oint of view of the moﬁﬁ:ﬁ»:r courts cq,
ompanies. From MCM 23.430.000.000), while the mE.E& cost
GDP (aroun 4 1 million Reals (U$ 250.000). T.:»:w
vis mm”w%ﬁn d to the average turnaround time ¢

is Onlip,
ed mS ;

m. f
OO:mEEn” b
Sts 1 3y > ““_
r omEnEsw G

63 ?nwmcwm Ui My
gs_mﬂmmm days ’ e rﬁmw Q2 Years)
faster (6, ! ands access ce by the fyg 4

midor.gov exp . . -
:%Mﬁ W“wmﬂwnmno&nr-mm:x which is the shift from Physical , . M_H
ats : .
vhmmwmcwﬁﬂcamsm space and time barriers.
setting,

ting to note that, because the design of the platfory, -
It is interes

zilian

a5 elg),

direct :«moz»:o? it cuts human 5336520.3 Costs, Zozcﬁ

oﬁamﬁom ire Nogueira and Cantero compared Consumidor.goy tg gh, Bi,
Schmidt-Kessen,

ed that one of the most salient dif,
pean Union ODR ﬂ»ﬁo::oﬂm%mm“_wﬁ__m&oam is that ﬁoﬁ:é%&% has pg
ences vng.mns the m.Mm m”w help settle a consumer complaint, while the EUODg
Ea-mmﬁaﬁﬂnm_n“wrmﬁ the problem settled by a certified ADR body T,
platform M.mm.m_msm other than the website of Consumidor.gov is one of the _m
“M” “”,M%KM :maz_w_. of settled cases is higher comparing to EU ODR platiom

Then, it can also be said that ﬁo&:ﬁ&camg nx.ﬁm:mmr mnﬂmw_ﬂmﬂmﬂoﬁ
the second shift proposed by Katsh and Rabinovich-Einy, whic el
human intervention and decision making to software-suppo e M
since it doesn't use third-party intervention, only the _u_m&ou:w from theik
consumers and traders. It also produces qualified data, althoug .ﬁ et
formation available, algorithms and learning machines are not %maa.

That would be an important and powerful improvement of the sy

that, like &
The platform dat is generated by consumer assessments
self-reported data, is sub;

i nce c_

Ject to bias, that could be based on %M %ﬂﬂw&?

consumer about jts gwr rights. This possibility could even exp m:_ J belegl!

ence between the number of company answers (99,3%), which co el :_é
satisfactory, versus the number of “not solved” (19%) or not answ

: (01
e T . , op O

z:ﬁ. ;
3. mné_u._..xmmmz_ Zmnm?mﬁ ZOOGEE—: wm?_nm“ QZHmWO.m _

A R 4
rm would have provided, since the beginpip,

ift nsumers and traders aboy their dugjes and
les " . on forco ation about previews settlemen,s
a E_.QQMBE&:G. and to stimulate CONSumers to angyer about the
qu_o:mrm rocess (solved/not solved anqg Satisfaction rank) 3
usion of ¢ wvn considered that B2C relation
jt must e, telecommunication operators
or instanc Eike repeat player against the o
%wsﬁmm&m" with the system and can yse
E:;M&M%mm in future cases.® In ter
r Mm because direct negotiation re]
" m%mmﬂmwm nefits on those who have more
itcon

pave prior experience, and are expected to
and.ﬁm. » 40
_nmu_ system -

idering that there is not a third party involved in the Process to man-
Considerin

ies, it seems to be necessary to implement
. enunequal parties, i nent
. tion betwe
¢ informa

. : ini ue pro-
wm\l\\&\ rovide more information to consumers, as a minimum due p
5
measure

Consumidor.gov is a public institution and has the possibility to

z ee. ) ,

o mcamwﬁm criticism that exist referring to settlement outside the courts as a

overcome -

s ” justice. .

“second class” jus . s
= iding information about preview settlements and noﬁcan““”“ s
: _305 m%@ in the context of the complaint, will empower Snww_& g

.”sw ot confidence for them to decide about the solution prop y
ring more

trader and could higher the satisfaction rate.

he ﬁ—mn_.o g of the Process,

rights ang would

» it woylq be possible o

give

has pariies with unequal
and financig) institutions
ne-shotter, Repeat players
the system 1o create rules
ms of outcomes ang Tepeat
ies on interess rather than
POwer to shape legal endow.-
have future dealings with the

ﬁ_mwﬁﬂ

; i of expand-
Overall, Consumidorgov seems to have u%a,mﬁ_mﬁwﬁw@ i
ing customer service, encouraging no&ﬁm::e.msnmwohcaﬁm and companies,
of products, services and the relationship vﬁs_nmm_: o
and strengthening the promotion of transparency

5 > 3 im-
jective, whichistoi
However, there is no data available about the last ownamrm that is related
k) . b
Prove policies to prevent conducts that violate consum

ina de Castro.
T Yp— : QUIRINO, Carina
3. PORTO, Antodnio José Maristrello; NOGUEIRA, Rafaela; Q
Op. Git
. d: spec
2 GALANTER, Marc. Why the “haves” come out ahead: sp

. iew, 1974, Repu
82l change. Volume 9:1 Law and Society wmwﬁne“%noﬂn:. 1994.
In: Law ang Society. Dartmouth, Aldershot:

ulations on the limits of le-
blicagdo (com corregdes),

courts. Op. Cit.
™ KATSH, Erhan; RABINOVICH-EINY, Orna. The new new
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tsh and wa:oinr-mFx Whicr. .
e i PP ety toan el oneg "
b m emphasis o1 B order 10 prevent disputes. g
ing and reusing 42 ne of the main nrﬁ.mnﬁ.zmcnm 4 Consumig
As said _unm.oa_ g able to achieve the third m:_? Io€m<2,
his mwmm_mrn collected data to prevent disputes.
S€

. ion shows that the poorer Tegiong .
hic E?MMMMMJ: the complaints, Actually, w:omnwwﬁ_ q
represe el : ongy,,

L mﬂ&nmmw by richer regions 1s even higher (70%) than i, ;on_ms

” gov the _.»M 0 »Mm to the courts is higher in the most aﬁievoﬁ Tegions

acce: .
(64%), an data show that, although the effort to expand access 10 justice e
Those mm he population that is kept apart from the Consumerig; Prote

is still partot t qv%a also indicates that the Rﬁwmﬁ.vgmwﬁm are the gy, i

system. :%QMHE even the poorer citizens face similar problem, asthe e,

hole country,

Hﬂ ones in major consumer matters.

o_..mo_._ 5

i :53 is
parency, wil

evidence of the v
The geograp

:mar
Yer g

B s e o

d Rabinovich-Einy assert that the prevention of disputes
Katsh m_wnm ossible to transform the dispute E:.mﬂ:? Opening th
on ODR ma id woimam a rectangular shape in which a larger Proporiion
oh the Eqmn:a dressed through dispute resolution and E@m::os,mn_:.ag.:
m_mwimm maﬁwﬂ even those that are not capable of recognizing an injury, o
- BQEBN% can benefit from this proactive dispute prevention, Providny
are ) . - P
vEmMmmﬁo justice. Companies have the feeling that there is msr_sa:w_w MUH aﬂa
i : jori they have to deal with
ims, si the majority of cases
damages claims, since those are : i L
judication is at the top of the dispute py X

courts. However, adjudication is a top of i
actually notice, by the geographical distribution data, Mrmﬁ ﬂdoﬂ woﬁ_;.m .
] . 43 ﬂﬂi e ( |Ii\

damages are not “named, blamed or claimed”®. Therefo

bage
£ Sidy

e

42. KATSH, Ethan; RABINOVI

of disputes. Op. Cit,, p.52.
“, 43. According 1o Felstiner, Abel an.
i the transformation Processes by
not-perceived S»EEE_ doordo

: injuri
putes {claiming). The base of the pyramid is formed by unperceived inj
up there are the

ions in
naming”, “blaming” and “claiming” :»ﬁ?a%%mw fora uhe_a.
which means that forma} litigation and even disputing within o utes. mm_u%&
fora tiny fraction of the anteceden events that could mature into disp %%aag_”a
ER, William . E; ABEL, Richard; SARAT, Austin. The emergence E_mm:zo. 3/
disputes: haming, EE:E.@ claiming. .. 1aw & Society Review, Vol. 1 _ouT 654
Issue on Dispute Processing and Civi] Litigation (1980 - 1981), pP-

intnd
CH-EINY, Orna. Digital Justice: technology and theint

b e o bl D

8

id represt?
d Sarat studies, the figure of a uﬁ.wﬂ% s an.o:a
which unperceived injurious experi ;

. | _ﬁ_m.
. d ultimatelf®
not become grievances (blaming) an ous, 0%
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Promote

Ceess to justice, evep ;
— » even if
S :W:umﬂmﬁ:%:

Bol hisher rights -
io:wnnnm by Consumidor.gov was
ifaa

"Vas processed by algorithms of learn-
o patterns of conducts that So_.»s consumer righs could be foung_
achines, essed information, the agencies Tesponsible g regulate the specif.
even PROCON, can take measures 1o guarantee lawfy] activities,
et, OF figurate the litigation prevention provoking the enlargemeny of
That s.c:.a Mm“, ot wHOﬁOm&. by Katsh and wmr._soSnr-mE« and Sussking_
access 10 s hat Consumidor.gov is managed by a public agency in charge of de.-
The factt wsnam t public policies in Brazil is a distinguished characteristic
scloping .ncﬂm_“m_ possibility for developing access to Justice by prevention, The
Em%aﬁa_nﬂw&”% collects important data about consumer conflicts, Inserting
platform 2

apable of processing the information and disclosing patterns, gives,
ithms € 5
w_moﬂnfa

in the market. The punctual intervention to
’ ior i se trust and a fair competitive
lawful trader’s behavior increa

1 frauds and un

mdcum. m—‘w

which is desirable for companies and for consumers,
landscape,

4. CONCLUSIONS

Tese

A AQ oL oleiSm

factual or Legal issues. 0 ; <©&Fm“w5ﬂ%?_n

In Brazil, the Government launc mn._ .&w .ﬁc 3&& MQM %Svnm%nunmm by
objectives of i) expanding customer e i m:ﬂu:_.wmﬁmmsmiﬁ between con-
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