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Chapter 4
#

International Organizations as
Political Systems

How do the constitutional and institutional structures of international
organizations affect policy-making? Just as in football the size of the
pitch and the goal, as well as the rules of the game, affect the players’
tactics, so the composition and competencies of international organiza-
tions have a significant influence on policy-making. This is what we
mean by the polity dimension. We shall tackle the constitutional struc-
ture of international organizations first and then deal with their institu-
tional structure.

The constitutional structure of international
organizations

Despite the absence of a central law-making and law-implementing
body, international politics is not devoid of legal norms. International
politics is governed by principles, norms, and rules which possess a
legal quality through the general recognition of the procedures which
give rise to them. Even international anarchy itself is based on a legal
principle, namely that of the sovereign equality of states, which is part
of general international law. This legal principle, together with other
general rules of international law such as pacta sunt servanda (treaties
must be observed), form the nucleus of the constitution of the interna-
tional community of states. All institutions and procedures which con-
tribute to the continuing development of international law are based
on these constitutional principles. Besides the general rules of interna-
tional law, there are two further primary sources of international law —
customary international law and international treaty law.

The international law of treaties is of great importance for the cre-
ation of international organizations as subjects of international law. It
represents the legally binding basis for the validity of the founding
treaties of international organizations (Seidl-Hohenveldern & Loibl
2000: 44-52). In general, international organizations are set up by a
treaty between three or more states. Such treaties are frequently negoti-
ated at diplomatic conferences before being signed and then ratified
upon approval by the competent organs of each signatory state. For
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woastitution occurs through an intergovernmental conference followed
‘o ratification by all member states. However, in the case of accession
@ new members or the association of states the approval of the
European Commission, the European Parliament (EP) and the Council
wall suffice.

In the case of the UN, formal constitutional changes have so far only
Zealt with the size and composition of the main organs — especially the
Security Council. The EU, however, has seen many important constitu-
sonal changes. First, there are the extension treaties due to the acces-
sion of Denmark, Ireland and the UK (1973), Greece (1981), Portugal
and Spain (1986), Austria, Finland and Sweden (1995) and Estonia,
Cyprus, the Czech Republic, Hungary, Latvia, Lithuania, Malta,
Poland, Slovakia and Slovenia (2004), as well as Romania and Bulgaria
12007). Second, there are the treaties dealing with the common organs
m 1965 (Council, Parliament, Commission and Court of Justice), the
treaty establishing direct elections to the European Parliament (1979),
the Single European Act (1986) and the Treaties of Maastricht (1992),
Amsterdam (1997), Nice (2001) and Lisbon (2007).

Since formal changes to constitutions of international organizations
are difficult to achieve, informal constitutional changes play an impor-
tant role. The legal source of such informal changes is not the interna-
tional law of treaties but rather customary international law. The most
prominent example of such a constitutional change is the remarkable
transformation of the right to veto any substantive decision given to
the permanent members of the Security Council. According to Article
27 of the UN Charter, a decision of the Security Council originally
required a positive vote of each of its permanent members. The contin-
uing practice of considering abstentions by its permanent members as
not constituting a veto of a Security Council resolution led, based on
the Namibia Report of the International Court of Justice (IC]) of 1971,
to a constitutional change in the right of veto (Simma et al. 2002).

The institutional structure of international
organizations

The institutional structure of international organizations generally pro-
vides for the creation of the following organs (Amerasinghe 2005;
Jacobson 1984: 86-93; Klabbers 2009; Seidl-Hohenveldern & Loibl
2000: 112-16):

1. a plenary organ representing all state (and, if applicable, non-state)
members; for example a general conference, a general assembly or a
council of ministers as the organization’s highest authority;
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Figure 4.2 The institutional structure of the United Nations (UN)
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The policy-making procedures in plenary organs vary considerably.
This variation can concern both the number of votes required for
reaching a decision and the weighting given to the votes of different
members. The number of votes required can be situated on a con-
tinuum ranging from the principle of unanimity to that of a simple
majority. The closer the procedure in the plenary organ is to the prin-
ciple of unanimity, the more arduous and time-consuming it is to reach
decisions (Lister 1984: 7-11; Tsebelis 2002). In extreme cases, deci-
sions cannot be reached at all. However, decisions reached on the prin-
ciple of unanimity are easier to implement. This can be illustrated by
the EU where, until the Single European Act of 1986, decisions within
the Council of the EU had to be taken unanimously. Any member
failing to implement a unanimous decision would in effect act against
its own vote. Infringing a previously accepted decision can also lead to
a loss of credibility and reputation. Therefore compliance with these
decisions tends to prevail even if short-term interests may provide

incentives for non-compliance.




0 L1eax] oY1 Iy ‘uoneradood
a1yl a3 pue £drjod Liundas pue
1e[(id puodas ay3 fsirejje [ejuAw
s Gurpesp reid  Ayrunwiwod,
unore g 2y paziuedio (7e6l)
gys am jurod siyl 1y ‘uoru() Iyl
11 “9IN3[ND pUB JUSWIUOIIAUD Y
B JIWOU0D3 SB yons sanssi Je[[id
IN B2IB INSSI 9Y3 10§ d[qisuodsai
Yl IOYID — SISIUTW SIS
[I2UNOD) Y} SE 01 Palldjoi Os[e
N3 2y2 jo uedio Lreudyd ayp,
(S661
UBUN JO SNSUISUOD UIAD SI 2131
} uodn pajoa A[3sowr a1e suONN|O
SSY [BI2UAD) Y3 UI SUOISIIIP 10§
N[ 22 suonsanb jueirodwr 10
Jo fuolew sdurs e £q payoear
injosax Jurpuiq-uou A[eds| jo
21q01d (e Ajjeouoesd vo uorurdo
2ousn[ jo 1Moy [eUONEUIAIU]
2 N[) 22 ‘[ounon) A31andag oyl
JLIIUOD SIDQUIDW JY] SIUTWIIIP
IWE SOUIUEBXD A[qUISSSY [BIaUan)
IF S31BIS JAqUUAW [ “I2qUIdI(]
20} 12K B 90UO 1SEI| JB SIUIA
N 2y jo uedio Areuapd syl
| sdys
2 Sumand pue uoneziuesio ay3
JOoEWnI3a] JO SaNSST SNOLIAS ISIBT
=g PO 243 pue (JNI) pung
) JO paeOg Y3 10J 1313E[ AY) pUE
w130] 2y ], “Tamod drwouod? 19y}
Paseq 2q UED $330A JO Sunydom
peWw suoisap predaisip Aduis
DNpal ‘Ouwil JWIES Yl 1B IIym
2081 [ews ueyd 1amod Sunoa
oo jo [2A9] ySiy e yum Sunjewr
SI $210A Jo Sunysm Y]
"(Se61
21 AjIourur 2yl Jo s31sa1diul
SUIPYMIIA0 UEB 10] SMO][E
Iy "wayl 03 dqeidadde Jou dre
T 21 $aA13 2Inpadoad snsuds
Azenuon) ‘uonnjosalr pasodoad

Jmmonpuiaquy

ayp uo Juaw22Ige [BIGUIF B JO DUISIXI Y} SUIEIIIISE JAYITI INq 2104
[EWIO] B 10§ [[BD 10U ABW JUSPISAIJ dY3 duEIsUl 10§ ‘A[quiassy [eIaUan)
NN 2y uf "salqo Apordxa sioquiswr Ay Jo dUO SSIUN paidaooe
U22q 2ABY 01 PaWAIP SI UONN[OSAI B SNYT ‘aanpadcoid  snsuasuod
e s1 2ouei[dwod Jo POOYII] Y3 PUE UOISIIP € JuTydeal JO Anpqeqoad
oY) u2aMIDq dduE[Eq YL Y YIS 01 guidjay ainpadord saylouy
(p€
18661 YONWYIS (G716 19007 IUBnN]) uonEId qol pue juswdojaaap
SIWOUO0D? ‘UONEINP ‘JUIWUOIIAUD Iy} SB [ONS SEIIE INSSI SNOLIEA
01 PapuRIXa SEM 1T ‘T9AIMOY ‘UO(SIT PUE 1N ‘WEPIASWY QuoLseeN
JO SanEBAI], Y A\ "IjIEW UOWWod Ay SuruIadu0d  SUOISIIP
01 panwi| sem 1 ‘9861 Jo 19y ueadoinyg a[8uIg 2yl yIm paonposu]
‘Nq Ay jo 2uniesj [eads e dwodaq sey gunoa Awolew payiend)
‘(azow 10 sptyi-oml ‘Aes) Aolew pajijenb e £q Surpoap jo 2ondeid
a1 1dope suoneziuedio [euoneuINUl AUBW ‘paruawa|dwr pue apew aq
ued suoisap eyl Anfiqeqoad oy aaoxdwr 01 19pI0 U “SIYI saUTIIpUN
Ajquiassy [e12ua0) N 2yr ul Aolew Aq Sun{ew-uoIsIAp JO DU
-adxa ay [, *9218€ J0u Op A3 YOIYM [IIM UOISIP Ayzolewr e piedaisip
01 uondo ue sfeme st 31 ‘renonred ur ‘sajels [njramod 10 *SUOISINP
asay aim AJdwod [ s21e3s 1By AJaX1] SS9 ST 1 INQ ‘SUOISIDAp Surydear
JO 2DUEBYD 1933q B ST 1Y) :PISIIAI IE adunid Ltolew ay1 uo paseq
sueSio Areusjd urgum sampacoid Suew-uoIsIdAp JO $133j32 AL

sabpnl /g
201}snr Jo Unod
ueadoing

sanlejuasaidal 17
(43d3400) senIWWoY
saAljejuesaldey jusuewiad

siaquialll pHE
29)jjwwoy [B1o0s
puUE 2|WIOU02]

sisquisl /Z

s

siaquIsW e UoISSIWWOY ;
suoifiay auj jo ueadoing > sieisiuiw /g W
aanIwwon (ssoysiUIW Jo [PUN0D)

uojun ueadoing ey} Jo ||UN0Y

seje)s Jaquiapy : ]

(NF) vorup) weadoing 3y} JO 2INIINNS [PUOBMINSUI YT €'f a8

SUOPIUPSL() [PUONDULIIUT Ul Suryvii-£2110d 8/



Organizations

ture of the European Union (EU)

- Committee
of the Regions

‘Economic and
Social Committee
- 344 members

==dures within plenary organs
srsed: there is a better chance of
states will comply with these
kwiar, it is always an option to
they do not agree. The expe-
= the UN General Assembly
£ probability that decisions can
sonal organizations adopt the
{say, two-thirds or more).
2 special feature of the FU.
= of 1986, it was limited to
#t. With the Treaties of
Bowever, it was extended to
ent, education, economic
79-128; Schmuck 1998:

mght balance between the
selihood of compliance is a
s deemed to have been
objects. In the UN
may not call for a formal

2 general agreement on the

International Organizations as Political Systems 79

proposed resolution. Contrary to the case of majority voting, the con-
sensus procedure gives the minority the option to block decisions that
are not acceptable to them. At the same time, however, this procedure
allows for an overwhelming majority to make decisions as long as the
mterests of the minority are not ridden over roughshod (Wolfrum
1995).

The weighting of votes is another way to reconcile smooth decision-
making with a high level of compliance. By giving powerful states more
voting power than small states, majority voting can be introduced
while, at the same time, reducing the risk that powerful states will
simply disregard decisions made by a majority of smaller states. The
weighting of votes can be based on the population of member states or
their economic power. The former holds true for the Council of the EU
and the latter for the Board of Governors of the International Monetary
Fund (IMF) and the World Bank. However, weighting of votes may
raise serious issues of legitimacy undermining weaker states’ support to
the organization and putting a strain on intraorganizational relation-
ships.

The plenary organ of the UN is the General Assembly, which con-
venes at least once a year for a regular session from September to
December. All member states are represented, with one vote each. The
General Assembly examines and approves the organization’s budget,
determines the members’ contributions and elects, in conjunction with
the Security Council, the UN Secretary-General and the judges of the
International Court of Justice (IC]). Furthermore, it can voice an
opinion on practically all problems of international politics in the form
of legally non-binding resolutions. These decisions are normally
reached by a simple majority of the representatives present and voting.
For important questions the UN Charter requires a two-thirds majority
for decisions in the General Assembly (Article 18), but in practice, res-
olutions are mostly voted upon by a majority of over two-thirds. Often
there is even consensus or unanimity (Peterson 2005, 2007; Wolfrum
1595).

The plenary organ of the EU is the Council of the EU (sometimes
also referred to as the Council of Ministers), consisting of member
states’ ministers — either the foreign ministers or other ministers
responsible for the issue area under consideration. On so-called “first-
pillar’ issues such as economic and monetary affairs, trade, agriculture,
the environment and culture, it is the central decision-making organ of
the Union. At this point we should note that the Maastricht Treaty
(1992) organized the EU around three ‘pillars’: the first or so-called
‘community’ pillar dealing with economic, monetary and environ-
mental affairs; the second pillar dedicated to the EU’s common foreign
and security policy and the third pillar dedicated to police and judicial
cooperation. While the Treaty of Lisbon (2007) has formally abolished
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! for analytical purposes because
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ifferent issue areas.
dy provided for decision-making
» be known as first-pillar issues.
ion from unanimity voting to
hrough its ‘empty-chair policy”
romise of 1966 member states
€rtaining to vital national inter-
ple of unanimity for decisions
_lered to affect its vital national
ons made at the EC summit of
986 that the principle of quali-
least in some issue areas. This
20 per cent of the issue areas
Treaties of Maastricht in 1992
2 48-54, 60-2; Nugent 2006:
majority decisions continued
:l'reaty of Lisbon in 2007,
reaty of Lisbon in December
the Council is now qualified
S require a different procedure
ualified majority voting set in
2014. Accordingly, a qualified
g to have been reached when
i, approximately 74 per cent
T €xamination requested by a
walified majority corresponds
pulation. From 2014 on, the
based on the double majority
slation. More precisely, this
' decision is taken by 55 per
at least 65 per cent of the
% onwards a new version of
e effect, which allows small
heir opposition to a decision
nation. In practice, however,
ed unanimously or by con-
1: Nugent 2006: 211-15).
in of the EU’s first pillar but
the Common Foreign and
P.of the Union — unanimous
isbon Treaty. Furthermore,
Sl as the most important
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ion-making organ has been weakened by the fact that the heads of
and government of the member states which constitute the
an Council often decide to negotiate and deliberate about
on foreign policy issues themselves. Before the coming into force
the Treaty of Amsterdam in May 1999 the principle of unanimity was
#=quired for all decisions in either the Council of the European Union
Wouncil of Ministers) or the European Council. The treaty of
Amsterdam allowed for ‘constructive abstention’ of a certain number of
member states (the total number of their weighted votes must not exceed
eme-third), thus making it possible not to join the common line without,
2t the same time, preventing the adoption of such decisions by the
majority. The Treaty of Lisbon has considerably extended the circum-
stances under which the Council can decide by qualified majority even in
the second pillar (see Chapter 7). The ‘third pillar’ is cooperation
between member states on matters of police and judicial affairs. With the
Treaty of Lisbon, there has been a change from unanimous decisions to
qualified majority voting in this pillar as well (Niemeier 2010).

When reviewing plenary organs we also need to mention the Board
of Governors of the IMF and the World Bank. Their decisions are
based upon weighted voting and are taken with a qualified majority.
Article XII, paragraph 5a of the IMF Articles of Agreement gives each
member state an equal basic number of 250 votes. This is increased by
one vote for each quota of 100,000 Special Drawing Rights (SDRs) in
the case of the IMF and an equal amount of share capital in the case of
the World Bank (Tetzlaff 1996: 80-2). This weighted voting right gives
the countries with the largest number of shares, that is, the Western
industrialized nations, and especially the USA, a decisive influence in
the decision-making organs of the two organizations. In the case of
decisions such as the replenishment of capital and change of quotas,
which require a qualified majority vote (approximately 85 per cent),
the USA and the member states of the EU have de facto veto rights.

Executive councils

Executive councils of international organizations meet more frequently
than the plenary organs, indeed, some meet in permanent session.
Their main task is to supervise the administrative body of the organiza-
tion and to take on the implementation of policy programmes decided
by the plenary organ. Executive councils are always smaller than
plenary organs. In executive-multilateral organizations, executive
councils are composed of member states’ representatives, often elected
by the plenary organ of the organization. In inclusive, multipartite
organizations such as the Global Fund or EITI, the executive council
(or rather the ‘board’) is formed by representatives of state and non-
state (civil society and/or business) constituencies. Moreover, some
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uncil has five permanent members
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out a veto right. In the ILO
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i to these bodies there is repeated
ly and economically important
€ case of the Economic and Social
)SOC) or the Executive Board of
) ad_dition, the allocation of seats
uncils often has to satisfy princi-
or instance, this holds for the elec-
ouncil and of ECOSOC,
veen the plenary organ and the
wtance for the decision-making
. Giving the executive council
|ehts to introducing majority
$ easier to reach decisions in the
r of participants is limited, pre-
compliance with these decisions
more difficult to achieve. The
cl:;mpetencies within the
may De easier to implement,
arduous. lI.I-Iencl:':: the question of
ween the plenary organ and
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seaching decisions and the like-

executive councils in the UN
2 functional differentiation.
Council is responsible for
peace and security, while
cultural problems of inter-
S0C, which can make only
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for different UN Special
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s Taylor 1993).

far-reaching competen-
e UN Charter, pass [l;gally
@bout military and non-mili-
not only on UN member
ndividuals. Thus, groups

n or rebel organiza-
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like UNITA in Angola can be the targets of legally binding
ity Council resolutions, as can be individuals such as state leaders
dan Milosevié) or leaders of terrorist groups (Osama Bin Laden)
who have been violating UN Charter principles. Of the Security
Louncil’s ten non-permanent members, five are elected each year by
e General Assembly for a two-year term. The election is bound by
e following geographical distribution: three states from Africa, two
from Asia, two from Latin America and the Caribbean, two from
Western Europe and Others and one from Eastern Europe. Decision-
making in the Security Council depends partly on the issue under con-
sideration. While decisions on procedural matters require a majority of
aine of the total of 15 permanent and non-permanent members (Article
27, paragraph 2 of the Charter), decisions on all other matters require
the same majority but can, in addition, be vetoed by any one of the five
permanent members (Article 27, paragraph 3). Since, in practice, most
matters the Security Council has to deal with are not considered ‘pro-
cedural’ but rather ‘other matters’, this extends the right of veto to
each of the permanent members on nearly all questions (Bailey &
Daws 1998: 250-2; Malone 2007).

Due to their limited membership, most regional organizations, in
contrast to global organizations, can do without executive councils.
For example, the Council of Europe does not have an executive council
beside its plenary organ, the Committee of Ministers. However, the EU
1s an exception. The range of its tasks could not be managed by the
Council of Ministers alone. Thus the Committee of Permanent
Representatives (COREPER) assumes the responsibilities of an execu-
tive council: at least with respect to economic policies (the ‘first pillar’),
it functions as the coordinator between the Commission and the
Council and deals with day-to-day business. It meets at least once a
week in order to coordinate relevant policies and to prepare the agenda
for Council meetings. However, with respect to the CFSP (the former
‘second pillar’), COREPER has to share competencies with the Political
and Security Committee. This executive council, composed of the polit-
ical directors of the foreign ministries, meets twice a week to establish
the guidelines within which COREPER acts as coordinator for CFSP
matters (Regelsberger 2004: 67-71).

Administrative staff

An administration is a necessary part of the institutional structure of
any international organization — no matter whether it is a rather inter-
governmental or a rather supranational organization, no matter
whether it is a programme or an operational organization and no
matter whether it is an executive-multilateral or inclusive, multipartite
organization. Since the administrative staff, often called the secretariat,
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corps, the European External Action Service. This reform strengthens
the role of administrative staff in the EU’s foreign policy, which has
sraditionally been the domain of intergovernmental policy-making.

According to the Treaty of Lisbon, the (currently) 27 members of the
Commission are proposed for a four-year period by the member states
in mutual consultation and elected (no longer merely ‘approved’) by
the European Parliament. Every member state is represented by one of
the 27 commissioners. The Treaty of Lisbon mandates a reduction of
the number of commissioners to two-thirds of the member states from
2014. Thus, membership in the Commission would rotate among EU
member states. However, after the Treaty of Lisbon was rejected in
(the first run of) a referendum in Ireland (2008), the European Council
amended the number of Commissioners upwards. In effect, each
member state will continue to be represented by one commissioner.
However, it is important to note that members of the Commission are
independent of the governments of their state of origin.

The head of the Commission is the President. The Commission’s
staff is organized into departments known as ‘Directorates-General’
(DGs) and ‘services’. Each DG operates in a specific policy-area and is
headed by a Director-General who is answerable to one of the commis-
sioners. In the 1960s and 1970s it was mostly top civil servants from
member states who were nominated as commissioners; since the 1980s
more and more senior politicians from member states have been nomi-
nated. The independence of the Commission is strengthened by the fact
that it cannot be dismissed by the Council or by member states. That
right rests with the European Parliament, which can pass a motion of
no-confidence with a two-thirds majority (Diederichs 2000: 144-53).

Courts of justice

Some international organizations have courts of justice or court-like
bodies as part of their institutional structure. Their task is to decide on
disputes between the members of the organization, between the organi-
zation and its members, or, in special circumstances, between organs of
the organization. In some international organizations these bodies func-
tion as supranational courts in which independent judges exercise com-
pulsory jurisdiction. The Appellate Body of the WTO is a case in point.
In other organizations, however, these bodies can hardly be regarded as
being supranational; they cannot exercise compulsory jurisdiction and
the judges are politically dependent state representatives. Usually these
bodies are meant to support intergovernmental efforts at dispute settle-
ment through political compromise rather than to adjudicate disputes
supranationally. The panels in the old GATT dispute-settlement systems
are a good example of this type of dispute-settlement body (Keohane et
al. 2000; Zangl 2006, 2008; Zangl & Ziirn 2004).
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rejecting them unanimously. However, the EP has possessed veto
power only since the introduction of the co-decision procedure in the
Treaty of Maastricht of 1992. If the Council and the Parliament fail to
reach agreement even after the second reading a joint Conciliation
Committee is set up. If this committee also fails to reach a consensus
the proposed legislation is deemed not to have been adopted. Thus the
EP has become the second legislative organ beside the Council. This
role was affirmed by the Treaty of Amsterdam of 1997 and the Treaty
of Nice of 2001. These treaties allowed the EP to exert influence
through the co-decision procedure on about 70 per cent of all legal acts
of the Council (Maurer 1998: 68, 2000; Rittberger 2005; Young
2010a). In the Treaty of Lisbon of 2007 the “co-decision procedure’
irenamed ‘ordinary legislative procedure’) has been extended to further
fields including immigration, penal judicial cooperation, police cooper-
ation and some aspects of trade policy and agriculture. As a result, the
EP now has a role to play in almost all EU lawmaking.

Representation of non-governmental actors

So far, we have mainly focused on the institutional structure of inter-
national organizations of an (open) executive-multilateral type. This
seems justified since most, and the most relevant, international organi-
zations such as the UN, the WTO or the EU are still open executive
organizations rather than inclusive, multipartite organizations.
However, as we have stressed earlier, representation of non-govern-
mental actors in international organizations has increased. Not only
have inclusive, multipartite organizations such as the Global Fund or
EITI been created in which state and non-state actors are members of
the plenary organ and/or the executive council (usually called ‘board’),
endowed with varying, but substantial participatory rights in the deci-
sion-making process. Most international organizations have tried to
increase their legitimacy by opening up for a more or less formalized
participation of non-state actors. For that purpose, they allow for non-
governmental actors’ consultative status and have created organs and
procedures for the representation of civil-society groups, business
actors, or regional and local administrative bodies, However, the
opportunities that these organs and procedures offer to non-state
actors in terms of effective participation in decision-making vary con-
siderably (Aviel 2010; Steffek 2008).

Within the UN, ECOSOC is an open intergovernmental body that
provides formal access for NGOs. According to Article 71 of the UN
Charter and ECOSOC resolutions 1296 (1968) and 1996/13 (1996),
NGOs can be granted consultative status (Alger 2002; Chinkin 2000).
The Committee on Non-Governmental Organizations of ECOSOC
examines NGOs’ applications. Currently, more than 3200 NGOs such
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