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Michael R. Pimm

Introduction
“One-ship” companies are a familiar and widely accepted feature of the shipping industry.
After all, a ship is a substantial asset. The problem with these companies is that, very
often, they do not actually own any ship, or anything else, for that matter. Either they never
did, or it has long since been sold, and the company lives on, gathering dust in its owner's
filing cabinet until pressed into service in some new capacity, perhaps as a charterer. Such
“no-ship” or name-plate companies are a source of extreme frustration to creditors when
they realise that they have no hope of enforcing an award, yet they know that a parent
company or the individuals behind it may have substantial assets. In this situation, the
creditors may hope to pierce the corporate veil, as it is known, to bring a claim directly
against the parent. If the charterparty contains a London arbitration clause, as it often will,
this is an issue which may have to be resolved by the arbitrators, now that the Arbitration
Act 1996 gives them the power to decide their own jurisdiction.

There are, of course, many situations in which an arbitration might be commenced despite
the absence of any direct arbitration agreement between claimant and respondent, and I
will begin by taking a broader look at such cases and at some of the problems they can
give rise to. Naturally, as an English lawyer, I focus on English law, but this paper also looks
at the position in the United States, and draws some comparisons.

First, some terminology. For want of a better term I will use the expression “signatory” in
this paper as shorthand for the original parties to an arbitration agreement, but of course
arbitration agreements do not usually need to be signed, and in a commercial context the
party itself will normally be a corporation.

Disputes over whether a party has agreed to arbitrate can arise in a number of ways,
depending upon whether it is the claimant or the respondent who is asserting a right to
arbitrate and which, if either, of them is the signatory. Probably the most common
situation is where a non-signatory claimant commences arbitration against a signatory
respondent. A nominee buyer of a vessel under an MoA might have a claim against the
seller; or the assignee of a shipowner may want to recover hire under a time charter. Then
there are those cases where a signatory claimant wishes to arbitrate against a non-
signatory respondent, such as a guarantor, or the example given just now of a claim against
a parent company or controlling individual. These situations can also arise together, so
that neither claimant nor respondent is an original signatory.

Where a respondent is disputing the claimant's right to arbitrate, the procedural dispute
will often be of secondary importance to issues of title to sue. The claimant's main concern
is likely to be establishing that he has a claim at all, rather than any overriding desire for it
to be dealt with by arbitration instead of in court. Similarly, a respondent who invokes
an arbitration agreement to obtain a stay of court proceedings will often do so for tactical
reasons, and not because of any strong preference for arbitration as such.

(1) 

Non-signatory Claimants
When are non-signatories entitled, or bound, to arbitrate? As with any contractual right,
there are a number of ways in which a right to arbitrate may be transferred. If we look at
the first of the situations just mentioned, where a non-signatory claimant wishes to
arbitrate against a signatory respondent, there are broadly four ways in which it can be
done on normal principles. The claimant needs to show either that he always was a party
to the agreement; that he is the assignee or legal successor to one of the parties; that he
has acquired the right by statute, or that he has become a party to a new agreement on
similar terms - in other words, that there has been a novation.

Even assignment, which in many ways is the most straightforward of these methods, has
raised some difficult questions. It was not always clear that a right to arbitrate could be
assigned at all, given that it might be viewed as being of a personal nature. The English
courts resolved this issue over 50 years ago by treating the parties as having agreed to
arbitration in general, rather than arbitration with the original counterparty. It was not
until the 1980's, however, that it was clarified that the same rule applied where only a
claim was assigned, and not the full benefit of the contract. Now, unless the arbitration
clause prohibits assignment, or its terms are capable of applying only to the original
parties, neither of which would be very usual, the assignee will be entitled to arbitrate. 
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Another question to have been resolved only in recent years is whether an assignee has to
start a fresh arbitration, or if he can simply join in an existing reference. The answer is that
he can join in, but he needs to give notice to the arbitrators, as well as to the other party.

That will do him no good if the assignor has ceased to exist in the meantime, as
happened in Baytur v Finagro. In that case, GAFTA arbitrators awarded damages to a
French company for non delivery by the sellers of a consignment of animal feed.
Unfortunately this original claimant had ceased to exist before the award was made.
Under a corporate restructuring, its rights and obligations under the original sale contract
had been  transferred to a new entity, Finagro. There was no dispute that there had been
an effective assignment to Finagro of the original claimant's rights, but no notice of this
had been given, either to the other side or to the arbitrators. This meant that the
arbitration lapsed when the original buyers were dissolved, and the award was a nullity.

Of course, the claimant will have no need of an assignment if he can argue that he always
was a party to the original agreement, and that the actual signatory was his agent or
trustee, such as where a shipbroker claims commission under a charterparty. Or he might
be the legal successor to the original party by operation of law. The textbook examples
tend to refer to the rights of deceased or bankrupt individuals, where the claimant would
be a personal representative or trustee in bankruptcy, but succession can arise in a
commercial context where there has been some corporate reorganisation, particularly
where state owned concerns have been privatised by means of legislation, or where the
law applicable to an insurance policy entitles the underwriter to pursue a claim in its own
name. 

A similar situation can now arise with the introduction in England of the Contracts (Rights
of Third Parties) Act 1999, which came into force in May 2000. The Act can be, and
commonly is, excluded by a simple declaration to that effect in the contract concerned,
and it does not apply to contracts for the carriage of goods by sea, such as bills of lading
and waybills. Where it does apply, however, as in the case of charterparties, and the
contract confers rights on third parties, such as a broker's entitlement to commission, the
third parties will be bound by any arbitration clause it contains and will be entitled in
their own right to arbitrate against the original parties. Since the original parties retain
their right to arbitrate, this can give rise to multi-party problems, but those are outside the
scope of this paper.' The Act also gives third parties the option to rely upon an
arbitration clause in the original contract, where it does not relate to a benefit conferred
on them by the contract. 

That brings us to novation. Here, the original contract is replaced by a new contract
and the claimant is in the same position as if he had been a named party from outset. In
some cases this ¡s brought about by statute, such as where the claim is made by a
transferee of a bill of lading incorporating an arbitration clause, or against the liability
insurers (such as a P&;I Club) of an insolvent respondent, but it is more usually the
result of a three-way agreement.

As often as not, there may be no written agreement, and a novation has to be inferred from
the circumstances. If we take the example of a ship sale and purchase or MoA dispute, the
buyer may not have decided where to flag the vessel and consequently may have signed
the MoA on behalf of a company to be nominated, if a dispute later arises about the
condition of the ship, it is likely to be the nominee, now the shipowner, who will have
suffered a loss. The original signatory is unlikely to have done so, since he never owned the
vessel. What can the nominee do? He might claim to be an original principal, but this will
not always be possible. There could have been more than one nomination, perhaps
because the buyers changed their minds as to where to flag the vessel. Or the nominee
might have been incorporated only after the MoA contract was signed, making it
impossible for the original signatory to have been its agent. In those circumstances, the
argument that a novation should be inferred may be all that is left to him, if he is to
establish title to sue at all.
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Non-Signatory Respondents
Many of the same issues can arise where it is a non-signatory respondent whose right or
obligation to arbitrate is in issue. While the burden of a contract cannot be assigned, a
respondent might have succeeded to its predecessor's liabilities, either by agreement or
by operation of law; there could have been a novation, or the respondent might have been
a party all along. In The Scaplake, for example, a guarantor of freight and demurrage
was described, rather carelessly but no doubt accurately, as the “actual charterer”. This
was enough for a court to hold that the guarantor was liable as charterer, even though that
was almost certainly unintended.

So far, none of the situations discussed conflicts with the basic principle that arbitration is
a consensual process, or involves the exercise of any unusual power which would not
normally be available to an arbitrator, as opposed to a court. But in some cases the
connection with the original arbitration agreement is tenuous, to say the least.

It has been suggested, for example, that the concept of “sub-bailment on terms”, as
developed in The Pioneer Container, could apply to arbitration. In that case, it was
held that where bailor and bailee of a cargo - that is, the shipper and original carrier -
both contemplated the sub-bailment of the cargo to another carrier, the original bailor
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can be bound by a contractual term in the agreement between bailee and sub-bailee, such
as a clause paramount, restricting the sub-bailee's liability in tort, even though there is no
privity of contract between bailor and sub-bailee. The important qualification, justifying
the doctrine, is that the term must be usual, and it remains to be seen whether an
arbitration clause meets that test in this context.

Piercing the Veil
Where a claimant wants to rely on an arbitration agreement to which he is not a party and
he cannot rely on any of the methods already discussed, the chances are that there is an
original signatory against whom a claim could be brought, but that doing so would not be
worthwhile. That brings us to the situation mentioned at the beginning of this paper: where
the claimant wishes to pierce the corporate veil of the respondent to get at its
shareholders or parent company.

“Piercing the veil” is a vivid metaphor. It conjures up images of a devious respondent being
impaled on the sword of justice. These images do not sit well with the idea of consent, and
they beg the question whether such a powerful weapon is included in the arbitrator's
armoury. An arbitrator's powers are not unlimited, after all. But piercing the veil is not
a remedy in itself, at least in English law. It is no more than a loose series of exceptions to
a rule - the rule that a company has a separate legal personality and cannot be identified
with its shareholders. It would seem to follow that an arbitrator must in principle approach
such issues in the same way as would a court, subject, of course, to the existing limitations
on his powers.

There is not much English case law on the corporate veil in the context of  arbitrations,
but what little there is suggests that the courts do expect arbitrators to pierce the veil in a
suitable case. In Clastnos v Panasian, for example, a claimant sought to enforce an
award against a vessel allegedly owned by a company closely related to the respondent. In
the event, the alleged ownership was not made out, but the judge commented in the
course of his judgment that the claimant had not sought to pierce the corporate veil in the
arbitration proceedings, when it would have been “appropriate”, as he put it, to do so.

We have been considering issues which might arise when arbitrators have to determine
their own jurisdiction, but corporate veil issues can emerge even when there is no dispute
about the identity of the proper parties to the reference. In Ali Shipping, a shipbuilding
dispute decided in 1997, the buyers had a good claim for some $34 million against the
shipyard, but they were in the same ultimate ownership and control as three other
companies, which had been buyers under separate contracts with the same yard. All three
had defaulted, and the yard, understandably, urged the arbitrator to treat the four
companies as if they were a single entity, and to set off the sums due from the defaulting
buyers against the yard's liability to Ali Shipping. The arbitrator declined to do so, but, so
far as one can tell from the report, this was only because he did not think the facts justified
it, rather than any perceived limitation on his powers.

So when will the veil be pierced in English law? Any discussion of this subject has to start in
1897, with the House of Lords decision in Salomon. At that time, seven people were
needed to form a corporation. Nonetheless, it was held that if the formalities for
incorporation had been observed, it did not matter that the company was controlled
entirely by one individual. It still had a separate legal personality, distinct from its
shareholders, and it would not normally be their agent or trustee. A decade or so later, it
was established that the separate identity of a corporation would be disregarded if the
corporation had been created for the purposes of fraud. Where fraud cannot be
established, there is a very narrow category of case in which a company which has been
used to evade a legal obligation can be described as a “mere facade ” or a “sham”. The
leading cases are Gilford Motor Co v Home and Jones v Lipman. Both cases involved
companies being created by an individual after he had incurred a contractual obligation
and in an attempt to evade it. In Gilford, the former managing director of the claimant
created a company in an attempt to evade the terms of his restrictive covenant, but an
injunction was granted against both him personally and his company. In Jones, a man who
had agreed to sell his house then conveyed it to a company in his control in an attempt to
prevent the buyer enforcing the contract, but an order was made against both the seller
and his company.

Some commentators have pointed out that the same result could have been achieved in
both cases without piercing the veil at all. More recent cases have tended to reinforce the
principle in Salomon, and some earlier more claimant-friendly cases have been overruled.
For example, in DHN Food Distributors v Tower Hamlets LBC, the Court of Appeal had
allowed “reverse piercing” of the veil by a claimant to enable it to recover statutory
compensation for disturbance to the business of its parent, but this was strongly
disapproved by the House of Lords only two years later in a very similar case, Woolfson v
Strathclyde Regional Council. In another claimant-friendly case, Creasey, a
judgment debtor had transferred all its assets to another company in a transparent
attempt to avoid enforcement, and the court had used its procedural power to substitute
the new company as respondent. But this case has now effectively been overruled by the
Court of Appeal in Ord v Belhaven Pubs. 

In Adams v Cape Industries, in 1991, the Court of Appeal held that it was acceptable for a
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group of companies to arrange its affairs to ensure that particular future liabilities fell on
one member of the group rather than another. Adams has been criticised by some
writers, and it is possible that in an extreme case, where such arrangements are
primarily intended to avoid future liabilities altogether, it may yet be held that the veil
should be pierced, but the trend is definitely the other way.

This is well illustrated in a shipping context by Yukong v Rendsberg Investments. This
was a 1998 case in the Commercial Court involving repudiation of a time charter. Yukong
claimed against the charterer, Rendsberg. Since Rendsberg had no assets, they joined Mr
Yamvrias, Rendsberg's controlling shareholder, as a respondent. The judge found that
Yamvrias had deliberately put Rendsberg's assets beyond Yukong's reach when litigation
was in prospect, and that his conduct was “disreputable”, but he still declined to pierce
the veil to make Yamvrias liable. Rendsberg could not properly be described as a
“sham”, in the rather narrow definition of this expression used by the judge, nor were
any of the corporate or contractual arrangements made to defeat some pre existing
obligation, since the obligation arose from the charter itself.

Cases where the veil is pierced are therefore likely to be rare, in the shipping context,
despite the prevalence of one-ship companies. It would seem from Yukong that, short of
actual fraud, a controlling shareholder can behave as badly as he likes, provided he did
not create the company for the purposes of the transaction concerned. The veil is likely to
remain intact in the typical case where the claim is for straightforward non-payment or
non-performance by a company which was originally incorporated for some unconnected
reason.

In the unusual case where arbitrators are able to pierce the veil to assume jurisdiction
over a non-signatory respondent, there could also be procedural difficulties. The claimant
would be likely to proceed against both the original respondent and the non-signatory, or
alter ego, but the respondents might argue that this was a breach of the implied
confidentiality provisions of the arbitration agreement. Depending on the stage at
which the joinder takes place, there may also be arguments about procedural fairness.
Even if the decision is ultimately made to pierce the veil and to treat two or more entities
as one, it seems clear that each entity should have a proper opportunity to put its case,
and for its separate identity to be respected for procedural purposes. No doubt other
difficulties could arise, given a reasonable level of inventiveness on the part of the
respondents' lawyers, and all of these potential problems will of course be  exacerbated
in cases where more than one veil needs to be pierced.
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US Law
Not all legal systems subscribe to the narrow approach to these issues taken by English
law. The laws of several continental European jurisdictions, at least as those laws have
been interpreted by ICC arbitrators, seem to allow groups of companies to be treated as
single entities. In the United States, the approach is far more claimant-friendly. As in
England, the starting point is that parties should only be compelled to arbitrate if they
have agreed to do so, arbitration being, according to the Supreme Court, a “simple matter
of contract”. Consequently, while there are many differences of procedure and
terminology, there are parallels with most of the issues discussed earlier, such as agency,
assignment, novation and so forth. However, when these conventional means are not open
to a claimant and he wishes to bring in a parent company, things are much more promising
for him. He will probably have to go to court to compel the respondent to arbitrate -
arbitrators in the United States do not generally have the power to decide who are the
proper parties to a reference unless given that power expressly, which would be unusual in
a shipping context. Clearly, however, if he can establish jurisdiction and the respondent
has some assets there, the United States is the place to be.

There are two theories in particular which a claimant can use, which, as we have seen, are
scarcely available in England. The first is estoppel. The second is piercing the corporate
veil. Both terms are given a much wider meaning and effect than they have in English law.

Taking estoppel first, where a party has obtained a “direct benefit” from a contract
containing an arbitration clause, he will be estopped from denying an obligation to
arbitrate. That is not to say that he becomes a party to the commercial agreement, of
course, and such cases typically concern tort claims against parent companies or, on
occasions, employees, where it is the parent or employee who is defensively asserting the
right to arbitrate. The theory seems to be broad enough to include cases where, in effect,
the corporate veil is being pierced, although some judges have deprecated this
development.

Courts in the United States are also much more willing to pierce the corporate veil
expressly. They will do so not only where the corporation is used to perpetrate a fraud, but
also where the controlling shareholder, or alter ego, as he is known, dominates the
company and disregards its corporate form so that the company primarily conducts the
alter ego's personal business rather than its own corporate business. “Reverse
piercing” is also recognised, where a corporation is made liable for the acts of its
shareholders.

Where federal maritime law is being applied, it seems that it is unnecessary for the
claimant even to show that the alter ego's domination of the company was the means of
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