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The ILO Domestic Workers
Convention and regulatory reforms
in Argentina, Chile and Paraguay.
A comparative study of working
time and remuneration regulations

Lorena POBLETE*

Abstract. In June 2011, the International Labour Conference adopted the
Convention concerning decent work for domestic workers, No. 189, and its accom-
panying Recommendation No. 201. From a comparative law standpoint, this arti-
cle seeks to analyse the role played by Convention No. 189 on regulatory reforms,
focusing on the legislative measures taken in three Latin American countries that
have ratified it: Argentina, Chile and Paraguay. An analysis is also made of the
discussions and controversies that have determined the way in which the working
time and wage provisions contained in the Convention have been incorporated into
the national laws on paid domestic work in these three countries.

At its 100th Session, in June 2011, the International Labour Conference
(ILC) adopted the Domestic Workers Convention (No. 189) and its
accompanying Recommendation (No. 201). These two instruments provide an
innovative regulatory model for paid domestic work based upon the fundamen-
tal principles and rights at work: freedom of association and the right to bargain
collectively; the abolition of child labour; the elimination of all forms of forced
labour; and the elimination of discrimination in employment and occupation.
In taking measures to ensure these principles and rights, domestic workers are
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granted: protection from abuse, harassment, violence and discrimination; the
right to be informed of the terms and conditions of employment, including ter-
mination of employment; protection against excessive working hours; provi-
sions governing periodicity and modalities of pay; daily and weekly rest periods;
annual paid leave; sick leave; probation periods; and access to social security.
Since the Domestic Workers Convention was adopted in 2011, 26 coun-
tries have ratified it, of which 13 are in Latin America.! This may be attrib-
uted to the interest in regulating such an important sector in the region and
to the activism of domestic workers’ organizations in these countries. In Latin
America, paid domestic work accounts for nearly 40 per cent of the worldwide
total and is one of the main forms of women’s labour market participation: 26.6
per cent of working women in the region are domestic workers and 92 per cent
of all domestic workers are women (ILO, 2013). Undeclared employment is
common in the domestic work sector, which means that labour rights do not
apply and workers have no access to social benefits. When Convention No. 189
was starting to take shape, Latin American domestic workers’ organizations
played an important role in supporting this international standard-setting ini-
tiative. After its adoption, these organizations actively promoted its ratification
in their respective countries. Although 13 countries in Latin America have rati-
fied Convention No. 189, only Argentina, Chile and Paraguay have introduced
comprehensive amendments to their national legislation since its adoption.?
The structure of the domestic work sector varies considerably across the
three countries. Argentina has 1 million domestic workers (accounting for
7.2 per cent of the labour force and 17.2 per cent of working women). In
Chile there are approximately 400,000 domestic workers (accounting for
4.9 per cent of the labour force and 11.7 per cent of working women). Finally,
it is estimated that Paraguay has 230,000 domestic workers (accounting for
7.5 per cent of the labour force and 15.8 per cent of working women). Over
the past 15 years, varying trends have emerged in the three countries: while
the number of domestic workers has risen in Argentina, it has remained rel-
atively stable in Paraguay and declined in Chile (ILO, 2012). Contractual
arrangements also differ substantially in each of the three labour markets.
In Chile, domestic workers who live in their employers’ households make up
about 15 per cent of the domestic work sector (MTPS, 2009). In Paraguay,
live-in domestic workers account for 10 per cent of the sector (UNFPA, 2013),
while in Argentina they make up less than 2 per cent (Pereyra and Tizziani,
2014). These differences are significant in that they shape the domestic work
sector according to the national context of each country. The labour market

! Uruguay ratified the Convention in 2012; the Plurinational State of Bolivia (hereinafter
“Bolivia”), Ecuador, Nicaragua and Paraguay in 2013; Argentina, Colombia and Costa Rica in
2014; Chile, Dominican Republic and Panama in 2015; Brazil and Peru in 2018.

2 The case of Brazil is worth mentioning, given its importance in the context of the South
American Common Market (MERCOSUR). Brazil ratified Convention No. 189 in January 2018,
and it will enter into force in January 2019. Since Brazil had already introduced legislation on
domestic workers before it ratified Convention No. 189, it is not included in this analysis.
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structure and the configuration of this particular sector in turn determine
the social representation of domestic work and thus the legal definition of
domestic work.

From a comparative law standpoint, this article seeks to analyse the
impact that Convention No. 189 has had on regulatory reforms, focusing on the
legislative measures adopted in the three countries in question. Has it provided
a model to follow or a framework to adapt to local contexts? Does it represent
an ideal to be achieved or a catalysing force prompting regulatory reforms? In
attempting to answer these questions, this article will examine the legislative
discussions that have taken place in Argentina, Chile and Paraguay regarding
the measures to be taken to give effect to the provisions of Convention No. 189
and its accompanying Recommendation No. 201. In order to provide a detailed
comparison of the three countries, this article will focus on two fundamental
but controversial aspects: the introduction of a maximum number of working
hours, and the definition of the different components of the remuneration of
domestic workers. The empirical material utilized for this study includes the
respective national labour legislation relevant to paid domestic work, national
Labour Codes and congressional records from the three countries.?

The remainder of this article is organized into four sections. The first
describes the development of the domestic workers’ movement in Latin
America, particularly its involvement in regulatory reforms. The second sec-
tion examines the national regulation relevant to domestic work in Argentina,
Chile and Paraguay before the ratification of the Convention. The third sec-
tion describes the process of adopting and translating Convention No. 189 into
national law; it then examines the way the text was discussed in congressional
debates, focusing on the way in which legislators referred to the provisions of
Convention No. 189 to define the right to “non-working time” and to decent
wages. The article concludes with some reflections on the roles and meaning
that the Convention has acquired in each national context.

The movement to attain domestic
workers’ rights in Latin America

Domestic workers’ associations began to be established in major cities through-
out Latin America in the 1960s, mainly due to the support of the Juventud
Obrera Catodlica (Catholic Worker Youth Organization) (Chaney and Garcia
Castro, 1993). At the regional level, the founding of the Latin American and
Caribbean Confederation of Domestic Workers (CONLACTRAHOY) in

> The congressional records from Argentina may be found at: http:/www.congreso.gob.ar;
records from Chile at: https://www.camara.cl; and records from Paraguay at: http:/www.congreso.gov.py
[all accessed 18 May 2018]. For details, see below at the end of the References section.

* CONLACTRAHO is the Spanish acronym for the Latin American and Caribbean
Confederation of Domestic Workers (Confederacion Latinoamericana y del Caribe de Trabajadoras
del Hogar).
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1988 gave shape to the movement for the rights of domestic workers. Today
CONLACTRAHO includes at least 20 domestic workers’ associations and
unions in 13 Latin American countries,’ including 11 of the 13 countries that
have ratified Convention No. 189.

CONLACTRAHO has remained an independent domestic workers’
association since it was founded, and it has not affiliated with any of the major
national trade unions. Its collaboration with UNIFEM (the United Nations
Development Fund for Women), ECLAC (the Economic Commission for
Latin America and the Caribbean), the ILO and various non-governmental
organizations (NGOs) has been critical to consolidating CONLACTRAHO
and bringing the situation of domestic workers to the attention of the public
(Goldsmith et al., 2010). These organizations have encouraged members of
the various domestic workers’ associations to join forces, and have supported
national initiatives to promote the development of new regulatory frameworks
for domestic work. During the 1990s, some countries in the region undertook
limited reforms. At the beginning of the twenty-first century, domestic work-
ers’ organizations began mobilizing for comprehensive reforms. The impact of
these efforts is reflected in the amendments to legislation in Bolivia and Peru
in 2003, and in Costa Rica in 2009 (ibid.).

In 2008, with the aim of extending regulatory reforms to all countries in
the region, a number of CONLACTRAHO affiliated organizations, together
with the Marcosur Feminist Association,® reviewed the existing national reg-
ulatory frameworks. They presented a joint proposal to the MERCOSUR
Parliament with the aim of harmonizing legislation in the region (Valiente,
2010). In 2009, in response to the movement for legislative reform, the
MERCOSUR Parliament’s Plenary Session approved the Labour Regime
for Domestic Service Staff’” with the aim of establishing certain minimum
requirements for the protection of domestic workers (ibid.). The main points
included the presumption of a labour contract; raising the minimum work age
to 18 years; limiting working hours to eight per day and 48 per week; recog-
nizing domestic workers’ right to paid leave — especially maternity leave; and
encouraging union membership.

While the proposed regulatory framework was approved by the
MERCOSUR Parliament, it was never enacted because the Common Market
Council - MERCOSUR’s highest decision-making body — did not include it as
a precedent in Recommendation 06/2012.% In this Resolution, Member States

5 Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, the Dominican Republic, Ecuador,
Guatemala, Mexico, Nicaragua, Paraguay and Peru.

¢ See: http://www.mujeresdelsur-afm.org.uy/ [accessed 18 June 2018].

7 Norm 04/2009 of 30 November 2009.

8 MERCOSUR Recommendation 06/2012, approved at the XLIII Ordinary Meeting of the
MERCOSUR Council, Mendoza, Argentina, 29 June 2012, and published in Record 01/12, Annexe
II, available at: http://gd.mercosur.int/SAM/GestDoc/pubweb.nsf/Normativa?ReadForm&lang=
ESP&id=195518F8230A8D8583257A2F00718254 [accessed 11 July 2018].
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and associates’ agreed to ratify Convention No. 189 and to “implement public
policies aimed at improving the working conditions for paid domestic work in
accordance with the ILO Convention”.

Although MERCOSUR’s institutions were unable to establish a com-
mon regulatory model at the regional level, workers’ associations continued
their efforts at the local and international levels, forging alliances with other
international workers’ associations and NGOs. The movement for domestic
workers’ rights, which culminated in the reform proposal in the MERCOSUR
Parliament, was one of the pillars of the international movement that pro-
moted an international standard for domestic work (Schwenken, 2011; Boris
and Fish, 2014; Fish, 2017). Representatives of domestic workers’ unions and
CONLACTRAHO members actively participated in the movement to support
the development and adoption of Convention No. 189, as well as in the sub-
sequent ILO campaigns encouraging countries to ratify the Convention while
promoting legislative reform (Goldsmith, 2013).

In the case of Chile, for example, domestic workers’ associations were
engaged in different stages of the legislative process. After the ILO Member
States had adopted Convention No. 189, Chilean domestic workers’ asso-
ciations (SINTRACAP, ANECAP, Fundaciéon Margarita Pozo'®) and attor-
neys from the Ministry of Labour and Social Welfare (MTPS!') joined
forces. On 22 February 2012, as a result of this collaboration, the MTPS,
the ILO Office in Santiago, Chile, a group of legislators and representatives
from SINTRACAP and ANECAP signed an agreement laying the ground-
work for the bill presented by the Executive on 6 May 2012. Domestic
workers’ associations also participated in the hearings organized by the
Senate Labour and Social Security Committee, which analysed the domes-
tic work bill on the floor. In addition, since November 2011, members of
the National Federation of Household Worker Unions (FESINTRACAP'?)
have been mobilizing nationwide, calling upon Chile to ratify Convention
No. 189.5

The strength of the Latin American domestic workers’ rights move-
ment, which started to make itself felt in the 1990s and gained momentum as it
became part of a broader global movement, is one of the reasons why various

> MERCOSUR is composed of Argentina, Brazil, Paraguay, Uruguay and the Bolivarian
Republic of Venezuela (hereinafter “Venezuela”). Chile and Bolivia are currently associates,
although Bolivia is in the process of becoming a full member. All but one — Venezuela — have now
ratified Convention No. 189.

10 SINTRACAP is the Spanish acronym for Sindicato de Trabajadoras de Casa Particular;
ANECAP for Asociacién Nacional de Empleadas de Casa Particular.

' Ministerio del Trabajo y Prevision Social (MTPS).

2 FESINTRACAP is the Spanish acronym for Federacién Nacional de Sindicatos de
Trabajadoras de Casa Particular.

13 See the Official Gazette of the Labour and Social Security Committee, Chilean Senate
Nos 8292-13, 7807-13 and 7675-13; and the website of FESINTRACAP at: http://sintracapchile.cl/
[accessed 18 June 2018].
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countries in the region decided to adopt and ratify Convention No. 189 and
Recommendation No. 201 — and subsequently to incorporate their provisions
into national legislation.

Regulations on domestic work in Argentina,
Chile and Paraguay before their ratification of
Convention No. 189

In Argentina, before the adoption of Law No. 26.844 in 2013, conditions
of work in the domestic work sector were governed by the Special Regime
on Domestic Work, approved in 1956. The 1956 legislation provided a very
narrow definition of domestic work, covering only those workers perform-
ing domestic work tasks for at least four hours per day, four days a week in
a single household. Other contractual arrangements for domestic work were
excluded from coverage under the law. The legislation also prohibited minors
under the age of 14 from working, and established mandatory breaks, the
right to paid vacation time, sick leave, an annual bonus, a 90-day probationary
period, severance pay, and the right to a minimum wage established by the
Executive Branch. In 1975, the Special Regime was amended to include the
right to social security and health care. Subsequently, in 1999, a new and exclu-
sive social security regime (Law No. 25.239) was drafted with a view to cover-
ing a greater number of domestic workers. Under this regime, any domestic
worker working at least six hours per week in a single household was entitled
to social security benefits. The regime provided for mandatory social security
contributions to be made by the employer and “voluntary” contributions to
be made by the workers if they worked less than four hours per day, four
days a week in a single household. These voluntary contributions are crucial
for access to social security benefits (Poblete, 2015). This expansion of social
security benefits was not accompanied by strengthened labour rights because,
although domestic workers working less than 16 hours per week could join this
special social security regime, they were not allowed to claim the labour rights
established by the Special Regime on Domestic Work approved in 1956. In
addition, in 2008, the hiring of minors under the age of 16 was prohibited (Law
No. 26.390, section 14).

From 2009 to 2011, coinciding with the preparatory work that would
lead to the adoption of Convention No. 189 by the ILO, 13 bills were pre-
sented in Argentina to reform the regulation of domestic work. Those bills
aimed to provide protections for domestic workers, including employment
accident insurance, maternity leave and collective bargaining in the estab-
lishment of the minimum wage. While certain legislators were in favour of a
new special regime, others recommended covering domestic work by incor-
porating it into a general labour regime under the Employment Contract
Law (Law No. 20.744). Ultimately, however, a new special regime was
approved (Law No. 26.844), which was enacted in March 2013.
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In Chile, the section on domestic workers in the Labour Code (Part I,
Section II, “Special Contracts”, Chapter V) establishes different regimes for
live-in and live-out domestic workers. The maximum number of working hours
depends on the regime, which also establishes salary payment methods (cash
and in-kind remuneration) and a two-week probationary period. A specific
severance pay system was put in place under section 161 of the Labour Code
in 1990 (Law No. 19.010/90), and there was a specific way to determine the
social security contributions for such workers before the 2008 Pension Reform.
In the last few years, the Labour Code has been modified to give domestic
workers the right to maternity leave (Law No. 19.591/98), social security ben-
efits (Law No. 20.255/08), a minimum wage (Law No. 20.279/08) and a day off
each week (Law No. 20.336/09). Chile considered three bills on domestic work
between 2011 and 2012. Ultimately, Law No. 20.786 was adopted in October
2014. The debates in Congress focused on banning the use of work uniforms
in public, limiting the working hours of domestic workers and regulating their
salary and the different components thereof.

In Paraguay, domestic work is also covered under the Labour Code (Part I,
Section III, “Special Contracts”, Chapter IV), although only certain provisions of
the general labour legislation, such as maternity leave and the right to paid vaca-
tion time, are applicable to domestic workers. Since 1995, domestic workers in
Paraguay have been entitled to an annual bonus and severance pay in the event
of unjustified dismissal, and they are entitled to a rest period of 12 hours; how-
ever, there is no limit on working hours, which means that domestic workers
can legally work 12 hours a day. Given the specific nature of this type of work,
the Labour Code establishes a shorter period of notice for domestic workers
and excludes them from severance pay based on job tenure (after ten years of
service) and from the social security system. In 2013, with the adoption of Law
No. 4.933, domestic workers became eligible to voluntarily enrol in the pension
system for independent workers — in which they are required to assume full
responsibility for their contributions.

The discussions on reforming Paraguay’s legislation on domestic work
were launched in 2013. Law No. 5,007 was adopted in May 2015, although it was
not enacted until October 2015, due to a presidential veto concerning section 5,
which was related to the employment of minors in domestic work. In the final
version of the law, domestic workers under 18 years old are not allowed to
work. Section 5 seeks to forbid the criadazgo system, whereby poor families —
frequently rural families — hand minors over to affluent families. The expecta-
tion is that minors will exchange domestic work for food, board and the chance
to study, but, in practice, they usually drop out of school because of the long
working hours.

We may therefore observe — as noted by Goldsmith et al. (2010) — that cer-
tain amendments were made to legislation during the 1990s to address domes-
tic work in the three countries under consideration; however, broad reforms of
domestic work legislation did not occur until after the adoption of Convention
No. 189 in June 2011. The Chilean experience differs from that of Paraguay
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and Argentina in that Chile began amending its normative framework in 1990.
This activity was stepped up in 2007 and culminated in the adoption of Law No.
20.786 in 2014." In the case of Paraguay, the normative framework was par-
tially modified in 1995, but it took another two decades before new rights were
incorporated into the regime. Of the three, Argentina is the country in which
legislation on domestic work is the oldest, and few amendments were made
to the 1956 Special Regime on Domestic Work during the 2000s. Thus, the
regulatory innovations proposed in Convention No. 189 encountered diverse
national normative contexts. Aligning national legislation to the requirements
of the Convention therefore presented different challenges in each of these
countries.

Regulations pertaining to hours of work and the minimum wage for
domestic workers in the three countries under review are described in more
detail in the following sections.

Convention No. 189 and regulatory
reforms in Argentina, Chile and Paraguay

The first stages of adopting and transposing Convention No. 189 into national
law were supported not only by the domestic workers’ associations belong-
ing to CONLACTRAHO, but also by the governments and the largest trade
unions in all three countries under review. Specifically, the governments cat-
egorically expressed the need for an international standard that would pre-
scribe substantial changes to the national legislation on domestic work (ILO,
2010). The development of the Convention was the result of a lengthy pro-
cess of tripartite social dialogue (Tomei and Belser, 2011). During the ILO’s
constitutional standard-setting process, some government representatives
suggested reinforcing the ILO supervisory bodies such as the Committee of
Experts on the Application of Conventions and Recommendations; others
opted to promote compliance through other means rather than a binding
Convention. The Government of Argentina was one of the eight governments
to propose a Convention with binding provisions, noting that “a Convention
comprising binding provisions is necessary to establish basic universal prin-
ciples, while non-binding provisions would allow each country to legislate in
accordance with its national specificities” (ILO, 2010, p. 13). The Governments
of Chile and Paraguay supported the adoption of both a Convention and a
Recommendation. A Government representative of Chile observed that

4 Chile’s President Michelle Bachelet supported a wave of reforms between 2007 and 2009.
From 2010 until 2013, Bachelet served as the Executive Director of UN Women, where she actively
worked for the recognition of domestic workers’ rights. In spite of political differences, the bill
presented by President Sebastian Pinera, which was ultimately approved in 2014 during Bachelet’s
second administration, was in line with the domestic work policy implemented by Bachelet’s first
administration in 2007

15 For a broader analysis of the national reforms and a specific study of the implementation
mechanisms, see Poblete (2018).
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“this would address the particular vulnerability of domestic workers due to
the specificity of the work they carry out” (ibid., p. 11). The Government of
Paraguay pointed out that “for non-ratifying countries, the Recommendation
could be used as a basis for drafting improved national legislation in con-
formity with the Convention” (ibid., p. 12). All three countries acknowledged
the importance of an international standard that could serve as a model and
foster national regulatory reforms. However, during congressional debates in
the respective countries, different approaches were taken to Convention No.
189. In some cases, legislators referred to the Convention in order to lobby in
favour of amending national legislation and push for controversial changes;
in others, it was used as a pretext to avoid discussing potentially conflictive
issues; and, finally, it was also used to support positions that could be consid-
ered contradictory to the spirit of the Convention.

In each country, the respective National Congresses discussed Convention
No. 189 in different ways. In Argentina, certain legislators referred to the
Convention as setting out universal principles, not as a regulatory model to
be followed. The debate in this case was focused more on the obsolescent
1956 Argentinian law rather than on the need to adapt it to the requirements
of Convention No. 189. During the three congressional sessions in which the
new labour regime for domestic work was discussed on the floor, Convention
No. 189 was mentioned only five times. Most of the references to the
Convention were made during the Senate session held on 28 November 2012,
due to the fact that the Senate had voted in favour of ratifying it at the previ-
ous day’s session. Those who supported the draft stated that “we are aligned
with the ILO’s guidelines for domestic work”'® and “as a country without a
specific normative framework for domestic work, we are fulfilling our pledge
to the ILO”."” Those who considered that the bill on the floor needed amend-
ments stated: “There are aspects of Convention No. 189 that have not been
considered in the bill but should be. That is why it is important for us to ratify
this Convention in order to make progress in other areas such as, for example,
migrant domestic workers.”'® In this statement, the Convention is used as a
tool to promote future regulatory innovations. In the session of the Chamber
of Deputies, when Law No. 26.844 was adopted in March 2013, there was only
one mention of Argentina’s pledge to the ILO. In fact, Convention No. 189
was not ratified by Argentina until December 2013, when Law No. 26.921 was
promulgated.

In Chile, the ratification of Convention No. 189 was approved on the
same day as the new law No. 20.786 in October 2014. In December 2011, under
the Government of Sebastian Pifiera, the Chamber of Deputies requested
the Executive to initiate the process of congressional ratification of the

1 Diario de Sesiones de la Camara de Senadores de la Nacion, Repiiblica Argentina, 21°
Reunion, 15° Sesién ordinaria, 28 de noviembre de 2012 (Record of Proceedings, National Senate,
Republic of Argentina, 21st meeting, 15th Ordinary Session, 28 November 2012), p. 56.

17 Tbid., p. 42.

8 Ibid., p. 57
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Convention in question. However, the process only started almost three years
later, when the newly elected President — Michelle Bachelet — sent a bill on
the ratification of Convention No. 189 to the Chamber on 3 September 2014.
While Convention No. 189 was referred to as a “normative model” in the vari-
ous committee reports on the domestic work bill, during the first Chamber
of Deputies session in which the new law was debated, in September 2012,
the Convention was presented as a way to ensure continuity in the process of
reforming the regulatory framework for domestic work. One deputy stated:

“What work remains? Since both the previous and the current adminis-
trations have made valuable contributions with their focus on this area,
it is important for the next administration, regardless of its party affilia-
tion, to address the pending issues. One issue that should be dealt with
before the current administration leaves office is the ratification of the
ILO’s 189th Convention, which the Chilean government has signed [but
not yet ratified].”"”

Given that the ratification of Convention No. 189 was sent to Congress for
consideration in September 2014, during the final congressional sessions
when Law No. 20.786 was on the floor, Convention No. 189 was presented
as the model for legislation on domestic work. In fact, when the Chamber of
Deputies met in October 2014, it debated both the bill on paid domestic work
and the ratification of Convention No. 189. Every deputy who spoke at this
session made reference to the Convention. Innovations to existing legislation
were discussed in the light of adapting national laws to this international stan-
dard. During the most heated moments of the debate, the deputies referred
to specific articles of Convention No. 189 to contradict opposing arguments.
As had occurred in Argentina, those who were in favour of the bill pointed
out that the new law “is based on Convention 189”2 or that its goal was “to
position us within the framework of Convention No. 189 on decent work for
domestic workers”.?! Critics who wished to highlight the limitations of the new
law stated: “The norms of this Convention will oblige the country to continue
working to address pending issues.”? As in the case of Argentina, Convention
No. 189 was presented as a source of law on which future modifications to the
Chilean Labour Code could be based.

In Paraguay, Convention No. 189 was an even more important reference
for legislators since it was ratified before Congress discussed legislative reforms
concerning paid domestic work. The Convention was ratified in 2012 (Law No.
4.819/12), and the bill to introduce it into law was presented to Congress in

Y Diario de Sesiones de la Camara de Diputados, Repuiblica de Chile, Legislatura 360°, Sesion
76° 5 de septiembre de 2012 (Record of Proceedings, Chamber of Deputies, 360th Legislature, 76th
Session, 5 September 2012), pp. 48—49.

2 Tbid., p. 46.

2t Ibid., p. 31.

2 Ibid., p. 54.
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July 2013. As a result, Convention No. 189 was mentioned during the congres-
sional debates as being the model for a legal framework as well as a national
pledge to comply with international standards. References to Convention No.
189 helped to overcome opposing views and to justify regulatory decisions
that could be considered constitutionally borderline. During discussions in
Congress, innumerable references were made to Convention No. 189, which
was even cited word for word on several occasions when legislators used it to
justify either moving forward with the new law or limiting certain amendments.
The Convention was also used as support for the imminent reform. One legis-
lator stated the following:

“According to the International Labour Organization’s current norms on
domestic workers worldwide, workers who take care of families and house-
holds should have the same basic rights as other workers. These include
reasonable working hours, at least one day off each week, a limit to pay-
ments in kind, and clear employment terms and conditions. They are also
entitled to respect for fundamental working rights like freedom of associa-
tion and collective bargaining because, Mr President and fellow represen-
tatives, both Paraguay and Congress have ratified this Convention.”?

Although Convention No. 189 served certain legislators as a guide or model
for legislative reform, it was also used as a political tool in the congressional
debates, interpreted and reinterpreted numerous times in the light of different
situations that required regulation and in relation to the existing regulatory
frameworks in each country. As stated above, there are significant differences
in the way domestic work was regulated before the reform in each country. In
some cases, the rights outlined in Convention No. 189 were already protected
by national legislation; in others, they were not.

Two controversial issues:
Minimum wages and hours of work

During the congressional debates in the three countries, legislators agreed on
the need to draft new laws for domestic work, given that such work was only
partially covered by existing legislation. However, there was no consensus on
the nature of the regulatory reform. Convention No. 189 served as a reminder
that national laws had to be amended in order to ensure that the labour rights
of domestic workers were comparable with those of other employees. In the
process of changing national regulation, two problematic issues emerged: the
limits that apply to working and non-working time, and the salary level and its

% Diario de Sesiones, Honorable Camara de Senadores, Repiiblica de Paraguay, Sesion
53¢ 10 de julio de 2014 (Record of Proceedings, Chamber of Senators, Republic of Paraguay, 53rd
Session, 10 July 2014).
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components. The same arguments were often used in debates on these topics in
all three countries, although they did not ultimately lead to the same decisions.

The right to non-working time

Setting limits on the hours of work in the countries under review was contro-
versial because it challenged the widespread belief in Latin America that a
domestic worker should be available to respond to a family’s needs at any time
of the day or night (Kuznesof, 1993; Valenzuela and Mora, 2009). This notion
corresponds to the “servitude model”, exemplified by the live-in work arrange-
ment (Pereyra and Tizziani, 2014). For this reason, congressional debates
focused on modifying this work arrangement, although it is the least common
in all three countries under consideration.
Convention No. 189 provides as follows:

“Each Member shall take measures towards ensuring equal treatment
between domestic workers and workers generally in relation to normal
hours of work, overtime compensation, periods of daily and weekly rest
and paid annual leave in accordance with national laws, regulations or
collective agreements, taking into account the special characteristics of
domestic work (Article 10(1)).”

When the ILO consulted the governments of the three countries during the
preparatory work for the standard-setting process in 2010, all were in favour of
reducing the number of working hours of domestic staff to bring them in line
with the general working time regime. The Government of Argentina stated:
“Daily and weekly hour limits should be established and overtime remuner-
ated. The Convention should clearly state that the hours of work and periods of
rest should ensure the worker’s psychophysical health” (ILO, 2010, p. 152). The
Government of Chile observed that: “The working day of domestic workers
should be the same as for all other workers” (ibid., p. 152). The Government of
Paraguay was of the opinion that “domestic workers should work a maximum
of eight hours daily with rest breaks and a maximum of three overtime hours
per day, the remuneration of which will depend on whether the work is per-
formed during the day, the night or both” (ibid., p. 153).

While there seemed to be consensus on modifying domestic workers’
working time regime, there were disagreements over whether to treat domes-
tic workers differently, given the unique characteristics of domestic work, or
to establish the same conditions for them as for other workers. In the three
country cases, differences in the debates on whether and how to limit the work-
ing hours of domestic workers may be attributable to variations between the
labour rights of domestic workers and employees, on the one hand, and the
idiosyncratic nature of domestic work on the other. In Paraguay, domestic
workers devote on average 44.9 hours each week to their jobs. This is 20 per
cent more than in Chile (36.4 hours per week), and almost twice the average in
Argentina (24.4 hours per week) (ILO, 2012).
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In the case of Argentina, the 1956 legislation in place before the 2013
reform established a maximum of 12 working hours per day for live-in domes-
tic workers, with three consecutive hours off during the day (at lunch time)
and nine consecutive hours of rest at night. There was no set limit for live-
out domestic workers. According to the 1956 legislation, all domestic workers
had the right to 24 hours of rest per week, although this rest period could be
divided into two half days. Like employees, they also had a right to paid leave
according to their length of service, although domestic workers were entitled
to fewer days off than other workers. The 2013 law set limits on the number
of hours worked each day (eight) and each week (48), applying the same caps
on working hours that applied to other workers. The law allows for up to nine
hours of work per day, provided that the total number of working hours per
week does not exceed 48. The 2013 legislation also established a more exten-
sive weekly rest period (35 consecutive hours), starting at 1 p.m. on Saturdays.
In the case of live-in workers — a small minority in the case of Argentina — the
clauses regulating daytime and night-time rest periods remained the same as
those stipulated in the 1956 regime. Finally, paid annual leave entitlements
were aligned with those of other workers. In the case of Argentina, amending
the legislation on working hours for domestic workers was a less problematic
process than in Chile or Paraguay, as changes in the labour market in previ-
ous years had contributed to changing the perception of a domestic worker as
someone who needed to be available for work at all times. In 2003, only about
30 per cent of workers worked 35 hours per week; in 2014, less than 20 per cent
worked that many hours. The number of working hours for this category of
workers has gradually diminished, primarily because of the increased number
of domestic workers working by the hour for two or more employers. This
group accounted for 20 per cent of all domestic workers in 2004 and 30 per cent
in 2014 (MTESS, 2006; Pereyra and Poblete, 2015).

In Chile, the working time for domestic workers is regulated under sec-
tion 149 of the Labour Code, as amended in 2015. Prior to these amendments,
the Code provided for two different regimes, one for live-in and another for
live-out workers. In the first case, the working hours were “determined by the
nature of the work rendered”. The only limitation on working hours for live-in
domestic workers was that they enjoy a minimum rest period of at least nine
uninterrupted hours. For live-out workers, the Code stipulated a maximum
of 12 working hours per day, with an hour-long break. It also provided for
a one-day mandatory rest period, which could be taken in two half days “at
the worker’s request” (section 150). The 2015 amendments modified the live-
out arrangement, establishing 45 hours per week as the maximum number of
weekly working hours, the same as that applicable to other workers under the
general regime. However, in order to adapt the general working time regime
to the reality of domestic work, a provision was introduced allowing domestic
workers to work up to 15 additional hours per week. These workers would
receive 50 per cent more than the agreed hourly wage for these additional
hours. The amendments also established Sunday as a mandatory rest day that
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could not be divided up or exchanged for another day of the week. With regard
to holidays, the existing legislation allowing the employer and worker to jointly
agree on the worker taking a different day off was left intact. When the new
law was being debated, the Executive Branch proposed ensuring two days of
weekly rest for domestic workers (Saturday and Sunday). Although this modi-
fication was not incorporated when Law No. 20.786 was adopted in 2014, it was
introduced at a later date in November 2015.

The 2015 amendments applied the principle of non-discrimination as
the basis for adapting domestic work regulation to the general working time
regime. The legislators emphasized that there was no legal principle that
would warrant differentiating between the working time of domestic work-
ers and that of other workers. Many legislators, however, maintained that
working time should reflect the nature of the work rendered. They considered
that working hours should be adapted to common practice, stating that “flex-
ible hours are necessary in order to respond to the particular needs of each
family”.?* By recognizing those 15 extra hours per week as overtime, Congress
reached a compromise between the two opposing views. However, according
to certain legislators, such overtime still discriminates against domestic work-
ers, since it authorizes them to work up to three extra hours per day without
allowing for the application of the “special need” (objective needs) clauses
established in the Labour Code with regard to overtime. The concern was that
while domestic workers would theoretically receive a higher salary for work-
ing the additional hours, this overtime could become regular, resulting in a de
facto working day of ten to 12 hours. The legislators were in full agreement
on recognizing Sunday as a mandatory rest day. Some mentioned that nearly
a century after the enactment of the Sunday Rest Law (1917), it was ridicu-
lous to be debating whether domestic workers were entitled to the same rights
as other categories of workers. This statement reveals the perception held in
Chile of domestic work as being menial, where legislation could not be seen
as giving domestic workers the same rights granted to other workers under the
general labour regime.

In the case of Paraguay, before the approval of Law No. 5.007 in 2015,
section 154 of the Labour Code established a mandatory 12-hour rest period
(divided between day and night), without setting a limit on working hours.
Therefore, in practice, domestic workers could be working up to 12 hours each
day. The new legislation also established a mandatory 24-hour rest period per
week, to be taken on a day to be decided jointly with the employer. Annual
leave entitlements for domestic workers were the same as those granted to
other workers. The bill presented in 2013 sought to reduce domestic workers’
working hours to align them with the general labour legislation: a maximum of
eight hours per day and 48 hours per week for daytime work, and a maximum

2 Diario de Sesiones del Senado, Repiuiblica de Chile, Legislatura 362°, Sesion 48°, 23 de
septiembre de 2014 (Record of Proceedings of Sessions of the Senate, Republic of Chile, 362nd
Legislature, 48th Session, 23 September 2014).
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of seven hours per day and 42 hours per week for night-time work. The bill did,
however, authorize up to three hours of overtime per day. The debate around
the bill focused on whether different limits should be provided for live-in and
live-out arrangements, even though only 10 per cent of all domestic workers
were live-in. As elsewhere in the region, live-out domestic workers make up the
majority of domestic workers in Paraguay. In 2010, 80.4 per cent of all domes-
tic workers in the country were employed on a live-out basis. That percentage
rose to 87 per cent in 2011, while live-in domestic workers accounted for 19.6
and 13 per cent of all domestic workers, respectively. However, the number of
hours actually worked does not appear to have fallen as a result of this trend.
In 2011, 58.3 per cent of domestic workers worked less than the maximum 48
hours per week, but 22.5 per cent worked between 48 and 60 hours, 12.2 per
cent between 61 and 72 hours, and 7 per cent more than 73 hours per week.
In other words, 41.7 per cent of all domestic workers exceeded the maximum
working hours stipulated under the new law (UNFPA, 2013).

While Paraguay’s Congress debated the bill, the Legislation and Social
Development Committee presented an alternative proposal to permit live-
in domestic workers to work a maximum of ten hours per day and 60 hours
per week. The argument was that even in this scenario these workers would
benefit, since they would work two hours less (down from 12 to ten hours of
work per day). Since the legislation also introduced a daily mandatory two-
hour break, one legislator affirmed that it would be as if “domestic servants
were working two five-hour shifts per day”.> During the debate, a number of
legislators described the daily lives of their own families in order to show that it
would be impossible for a family to adapt to what the law proposed. The main
argument against a reduction in working time was the applicability of the law.
The legislators argued that it was impossible to adjust the working hours of
domestic workers to the general legislation, and that the new law would there-
fore not have any specific impact. The final version does nonetheless make
domestic work comparable with that of other workers in terms of the maxi-
mum number of working hours (section 13). It also provides for an hour-long
break during the working day for live-out and two hours for live-in workers
(section 14); 24 hours of mandatory weekly rest, to be agreed on jointly with
the employer; and the possibility for domestic workers to work during their
statutory break period or leave, provided that they are paid double the normal
rate (sections 15 and 16), without any limit on the number of hours worked.
This final item introduces some flexibility into managing the working hours of
domestic workers.

In all three countries, the legislation on domestic work followed the gen-
eral labour legislation. In Argentina, where the majority of domestic work-
ers work fewer than the maximum working hours, no clauses were introduced
to provide for flexibility in this regard. In the cases of Chile and Paraguay,

% Record of Proceedings, the Chamber of Senators, Republic of Paraguay, 53rd Session,
10 July 2014.
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legislators decided that the maximum statutory working day could be extended
by a certain number of additional hours in order to adapt the legislation to
the actual working day of domestic workers in each country. However, while
paying an overtime rate that is 50 or even 100 per cent higher than the regu-
lar hourly rate might be considered a benefit for domestic workers as well as
a deterrent to employers, due to the structure of the work relationship — a
structure based on social hierarchies (Rodgers, 2009; Lautier and Destremau,
2002; Gorban and Tizziani, 2014) — and ineffective mechanisms to ensure
compliance (Vega Ruiz, 2011; Chen, 2011), it is likely that the effectiveness of
these new laws will be limited.

Minimum wage for domestic workers

The debates on the minimum wage in the three countries under review focused
on the social value of domestic work, reaffirming its prestige (or lack thereof)
in comparison with other occupations. In this regard, the legislators brought
up two different arguments: the limits of the labour market structure and the
position of the employer, who is often also a worker, and in general a female
worker. The discussions centred on the salary levels of domestic workers, the
components of their salary — that is, the percentage of salaries paid in kind —
and the consequences that establishing a minimum wage would have on their
ability to access benefits under the national social security system.

Article 11 of Convention No. 189 states that “[e]ach Member shall take
measures to ensure that domestic workers enjoy minimum wage coverage,
where such coverage exists, and that remuneration is established without
discrimination based on sex”. In addition, Article 12 (2) of the Convention
provides as follows:

“National laws, regulations, collective agreements or arbitration awards
may provide for the payment of a limited proportion of the remunera-
tion of domestic workers in the form of payments in kind that are not less
favourable than those generally applicable to other categories of workers,
provided that measures are taken to ensure that such payments in kind are
agreed to by the worker, are for the personal use and benefit of the worker,
and that the monetary value attributed to them is fair and reasonable.”

In Chile, the debate on the establishment of a minimum wage for domestic
workers preceded the adoption of Convention No. 189, because this issue was
part of the 2008 pension system reform. At the initiative of former President
Bachelet,domestic workers were included in the minimum wage legislation (sec-
tion 44 of the Labour Code) under Law No. 20.276/08. Gradual salary increases
were scheduled so that domestic workers would be earning the full minimum
wage by 2011. The legal basis for granting domestic workers rights that were
comparable with those of other workers was the principle of non-discrimina-
tion. Those supporting the bill noted that even though domestic workers were
ensured a minimum wage, discrimination persisted, since the minimum wage
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was based on an eight-hour working day, and working hours for domestic work-
ers exceeded this eight-hour day before Law No. 20.786 on domestic work was
adopted in 2014. Those against the bill maintained that adopting a minimum
wage for domestic workers would cause a distortion in the wage scale, which
would mean that families earning the minimum wage, or just a little over, would
no longer be able to hire a domestic worker. Another claim in the wage distor-
tion argument was that the employer of a domestic worker was usually another
woman — generally from the middle class — who was replaced by the domestic
worker in the carrying out of household tasks. The gender discrimination that
all women suffer in the labour market with regards to wages thus has a direct
impact on what domestic workers earn. Despite these arguments, legislators
voted to recognize domestic workers’ right to earn a minimum wage in 2008.

Given that Chile had already established a minimum wage for domestic
workers, the debate in 2013 and 2014 focused on regulating wages paid in kind.
The version of section 151 of the Labour Code in force at the time established
that the salary of a domestic worker was made up of three components, without
specifying the percentages: a cash payment, room and board (the latter in the
case of a live-in arrangement). According to the legislators, deducting room and
board from a domestic worker’s wages had been, and continued to be, common
practice in Chile. Since there was no cap placed on such deductions, even under
the minimum wage legislation, domestic workers were actually earning far below
the legal minimum. Therefore, as part of the legislative reform, legislators pro-
posed to ban this practice on the grounds that it was arbitrary and discriminatory.
For this reason, the 2014 version of section 151 of the Labour Code explicitly
provides that the domestic worker’s salary shall be paid, “in legal tender, without
deductions for food or board, which shall be borne exclusively by the employer”.

In Paraguay, the issue of whether to incorporate or adapt the minimum
wage provisions set out in Convention No. 189 and Recommendation No. 201
also formed a major part of the debate. However, there was no consensus on
paying domestic workers a minimum wage. The wage distortion argument
weighed heavily in the discussions, particularly because it was associated with
occupational status. The proposals made during the discussions on Law No.
5.407 reveal the enormous discrepancies in this area. The bill presented in 2013
sought to modify sections 151 and 152 of Paraguay’s Labour Code. While the
previous text of section 151 established that domestic workers could not be
paid less than 40 per cent of the minimum wage, the bill proposed increasing
this to 60 per cent. Section 152 stipulated that the employer must provide food
and accommodation, no matter what the contractual arrangement; and the bill
proposed to add that no in-kind payments could be deducted from the cash
payments to which a domestic worker was entitled.

With respect to section 151 of the Labour Code, three proposals were
made during the congressional debates regarding the percentage of the legal
minimum wage that domestic workers should be paid, ranging from 60 per
cent to 70 per cent — even to 100 per cent. In view of the terms of section 152
of the Labour Code, the proposed amendment was rejected because it was
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considered legally inconsistent. Nevertheless, the discussion of these two sec-
tions produced synergies during the debate. Those in favour of incorporating
domestic workers into the minimum wage system argued that there was no
legal basis to justify wage inequality. A provision authorizing domestic work-
ers to be paid less than the minimum wage was considered discriminatory
and thus unconstitutional (Articles 92 and 46 of the National Constitution)
and contravened other international treaties ratified by Paraguay, such as the
United Nations Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW) and ILO Convention No. 189. These legislators
argued that gender inequality in the labour market had become normalized
and was being used to justify wage inequality. What was shameful, according to
one female Paraguayan senator, was seeing that in this case “one woman was
exploiting another”.? Others argued that a minimum wage “was the baseline
for a person’s survival as established by law”.?” Refusing this right to domestic
workers thus showed what little value society gave to this kind of work. One
legislator highlighted that “domestic work is as valuable as any other work and,
as a result, its economic value must not be underestimated”.”®

In their arguments, legislators opposing the establishment of a minimum
wage for domestic work referred to the realities of the labour market and the
ineffective application of the minimum wage legislation in other sectors. In
Paraguay, 45.8 per cent of employees earn less than the minimum wage: 18
per cent in the public sector and 53.1 per cent in the private sector (UNFPA,
2013). Like their Chilean counterparts, Paraguayan legislators argued that an
employer earning the minimum wage or a little over would be unable to pay
a domestic worker the minimum wage. In response, some legislators argued
that because the bill provided for diverse contractual arrangements — work by
the hour or by the day — it would be impossible to justify paying a domestic
worker anything less than the minimum wage. For families unable to pay the
minimum wage of a full-time domestic worker, the law provided for other,
less burdensome contractual arrangements. The threat of unemployment — an
argument common to all the congressional debates on domestic work — was
raised in an attempt to counter this argument. Some claimed that increasing
the cost of employing a domestic worker by imposing a mandatory salary rise
or an increase in employer contributions would result in an immediate loss of
jobs in the domestic work sector. They added that, as no particular skills were
required for domestic work, it seemed likely that domestic workers who lost
their jobs would be unable to find a position in another sector.

What is interesting about the debate on the minimum wage in Paraguay
is that domestic workers ended up being excluded on the basis of the prin-
ciple of non-discrimination, as well as on the basis of Convention No. 189 and
Recommendation No. 201. In the words of one legislator:

% Record of Proceedings, Chamber of Senators, Republic of Paraguay, 53rd Session, 10 July
2014.
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“We cannot pass unconstitutional legislation. In other words, if the [domes-
tic workers’ wage| amounts are less than minimum wage, we are violating
Atrticle 92 [on non-discrimination] of the Constitution. (...) In this case,
then, the proposal is in the second paragraph that you have before you: “At
least 70 per cent of the minimum legal wage for live-in domestic work —
equal to the wage for diverse work activities established by the Executive —
will be paid in cash. The remaining 30 per cent will be paid in kind.” Later
on, in the chapter on live-in and live-out arrangements, we break down
what payment in kind refers to, that is, room and board, among other ser-
vices. In other words, and I believe that this should be very clear, domestic
workers should receive the full minimum wage [70 per cent cash and 30 per
cent in kind] in accordance with the Constitution and in accordance with
ILO Convention No. 189, because Article 12 of this Convention allows for
payment in kind and our legislation should be based on this.””

The final version of the bill to amend the Labour Code proposed raising the
wages of live-in domestic workers to 60 per cent of the minimum wage, since
it stipulated that the portion of the salary paid in kind — room and board — was
the equivalent of 40 per cent of the country’s minimum wage. Some legislators
argued that if domestic workers received 100 per cent of the minimum wage in
cash plus the 40 per cent in kind, this would represent another sort of income
inequality: wage earners in other employment sectors who did not receive such
in-kind payment would be subject to discrimination, since domestic workers
would be earning 40 per cent more than them. What this argument revealed
was that the wage scale continued to be adapted on the basis of perceptions
of occupational status — and it is difficult to imagine any modification of these
socially accepted hierarchies. The final version of section 151 thus ultimately
stipulated only a 20 per cent pay increase for domestic workers compared with
the existing legislation.

While the Chilean and Paraguayan congressional debates revolved
around nearly identical issues, the case of Argentina was very different. Under
the 1956 legislation, it was incumbent upon the Executive Branch to establish a
minimum wage for the domestic work sector (section 13). When Congress was
discussing Law No. 26.844/13, the minimum wage for certain subcategories of
domestic work was in fact equal to or higher than the general minimum wage.
The question that arose was therefore not about whether to grant domestic
workers a minimum wage, but rather how to ensure that the minimum wage
was set in the same manner for all workers. In an institutional context in which
collective bargaining had become central to the regulation of labour conditions
(Palomino, 2008), and based on the principles established under Convention
No. 189, legislators were in favour of setting a minimum wage for domestic

» Diario de Sesiones de la Honorable Camara de Senadores, Repuiblica del Paraguay, Sesion
65° 2 de octubre de 2014 (Record of Proceedings, Chamber of Senators, Republic of Paraguay, 65th
Session, 2 October 2014).
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work through tripartite collective bargaining. Since there were a number of
associations and unions for domestic workers in the country, the greatest chal-
lenge for legislators was to put together a group representing the employers of
domestic workers. For this reason, while attempts were being made to create
this group within the context of the collective bargaining process, certain leg-
islators proposed forming a committee composed of representatives of several
ministries and of domestic workers in order to establish a minimum wage and
to define working conditions. This was established as a temporary measure
until the end of 2015, when tripartite negotiations were held for the first time
to establish wage scales for the domestic work sector.

What was problematic in Argentina was the exclusion of domestic work-
ers from the general family allowance regime, a subject of extensive congres-
sional debate. Along with health insurance, retirement and workplace risk
insurance, this benefit is one of the pillars of Argentina’s social security sys-
tem. Since 2009, there have been two types of family allowances: contributory
and non-contributory (Law No. 24.714/96). The contributory scheme includes
employees whose employers make contributions totalling 9 per cent of their
gross salary. The non-contributory scheme, known as the Universal Child
Allowance and structured as a conditional cash transfer programme, includes
the unemployed and workers in the informal economy who earn less than
the minimum wage. When the congressional debate took place, legislation
excluded domestic workers from both the contributory and the non-contrib-
utory family allowance regimes. According to legislators, incorporating these
workers into the contributory regime would constitute an undue burden for
employers who would be unable to make additional social security contribu-
tions. They maintained that, in the context of domestic work, the employer
was simply another worker, either a working woman or a family, for whom the
work rendered did not yield any profit. Imposing an increase in social security
contributions could thus pose an obstacle to formalization of the employment
relationship. Conversely, incorporating domestic workers into the non-con-
tributory regime was problematic, since the legislation only provided for the
inclusion of workers excluded from the formal labour market, either because
they were out of work or working informally. Those in favour of incorporating
domestic workers into the non-contributory regime claimed that the income of
informal workers tended to be reported imprecisely or falsely, thus granting
the family allowance de facto to workers with higher incomes than those of
domestic workers. Although it seemed contradictory to support both formaliz-
ing domestic workers and incorporating them into the non-contributory regime
for informal workers, the legislators maintained that excluding domestic work-
ers from this regime would pose a barrier to formalization. For this reason, the
decision was made to include domestic workers under the non-contributory
regime of family allowances (Poblete, 2016).

The discussions in Argentina, Chile and Paraguay on the subject of
wage scales and salary components in the domestic work sector reveal the
social value accorded to domestic work in each country. On the one hand,
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the perception of domestic work as unpaid work performed by women leads
to the assumption that payment in kind is acceptable. On the other hand, given
that domestic work is viewed as unskilled work, there is the view that domes-
tic workers should earn less than other workers. For this reason, Convention
No. 189 and Recommendation No. 201 envisage placing limits on the propor-
tion of in-kind payments, while ensuring that domestic workers earn a mini-
mum wage. A minimum wage serves as a salary benchmark. However, the
structure and operation of minimum wage systems in each country determines
the way in which domestic workers are incorporated into these systems — and
also their effectiveness.

Conclusions

During the regulatory reform process in relation to domestic work in Argentina,
Chile and Paraguay, the core issue in the congressional debates was whether
domestic workers were being discriminated against by national legislation.
Given that the labour legislation in all three countries provided less protection
to domestic workers than to other workers, the regulatory reforms primarily
sought to ensure that domestic workers would have the same labour and social
rights as other workers (Blackett, 1998; Oelz, 2014). Cited many times in all the
discussions, the non-discrimination principle guided the decision-making pro-
cess on each of the rights recognized under Convention No. 189. Throughout
the process, however, legislators first debated how best to ensure equality
under the law within their national contexts before attempting to determine
how to incorporate the non-discrimination principle into their national legisla-
tion with the legal tools available.

The two distinct perceptions of domestic work — as “work like any other”
and “work like no other” (Blackett, 1998) — sparked tensions in the regulatory
reform process. Similar tensions had arisen during discussions on Convention
No. 189 at the International Labour Conference:

“The regulatory approach entailed identifying domestic workers as work-
ers, comparing their conditions with those in other work relationships,
and insisting that an equality perspective should be adopted to empha-
size not necessarily sameness of treatment (work like any other) but also
the need for differential affirmative treatment, which recognizes the rela-
tionship between reproduction and human dignity and is aimed at root-
ing out structural discrimination that perpetuates the undervaluation of
care provided by paid domestic workers in the home (work like no other)”
(Blackett, 2011, pp. 14-15).

During the debate on working time, the need to recognize domestic work as
“work like any other” conflicted with its status as “work like no other’] and
legislators often took diametrically opposed positions in this regard. While
some considered that domestic workers should be entitled to the same limits
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on working hours as those enjoyed by other workers covered under general
labour legislation, others highlighted the “boundlessness” of domestic workers’
time (Blackett, 2014), considering that being on call was a unique character-
istic of domestic work. According to the “on-call” argument, it was necessary
for domestic work to adapt to the needs of the employer’s family, making it
impossible to establish mandatory rest periods and regulate working time in
the domestic work sector (McCann and Murray, 2014).

A similar tension arose in the debates on salary level and composition.
A number of legislators were of the opinion that domestic workers could not
earn less than other employees; but others argued that since domestic worker
salaries were paid both in cash and in kind, the minimum wage could not be
applied to the portion paid in cash, because the families they work for — who
often earned little more than the minimum wage — could not afford it. Some
legislators also took the position that applying the minimum wage to domes-
tic workers would discriminate against other workers, who did not receive a
supplementary payment in kind, because domestic workers would effectively
be earning more than the minimum wage. There were also legislators who
argued that domestic workers could not be entitled to the same social secu-
rity, the invisible salary component borne by employers, because the families
they worked for were not “employers like any other”. Unlike companies that
profited from the work carried out by their workers, the work that domestic
workers performed yielded no profit and thus families could not fully bear the
costs or risks of an employment relationship.

Throughout this process, ILO Convention No. 189 served as a tool for
a range of different purposes. It was at times a model to be followed — and at
other times a regulatory framework to be adapted to national contexts. From
the standpoint of a micro-level analysis of the law-making process, Convention
No. 189 was critical to settling arguments and creating space for a compromise
between those legislators who considered domestic work to be work “like no
other” and those who viewed it as “work like any other”. Convention No. 189
was also crucial to both justifying immediate reform and laying the ground-
work for future amendments. From the standpoint of a macro-level analysis
of the regulatory reform process in the three countries reviewed, Convention
No. 189 served as a catalyst for reforms that were already under way. Promoted
by both national and regional domestic workers’ associations and supported by
national governments and other social actors, including NGOs, the labour and
social rights of domestic workers were both conditioned and rapidly expanded
to implement the Convention. In the case of Latin America, adherence to the
Convention, its widespread ratification in the region and its subsequent imple-
mentation through the adoption of national legislation, may be mainly attrib-
uted to the strength of the domestic workers’ rights movement. At both the
national and regional levels, this movement mobilized additional political and
social actors, paving the way for the initiation of regulatory reforms and for
the persistence of the fight for the recognition and enforcement of domestic
workers’ rights.
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