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and 2 preference for inspiration over methodological rigour as the comparatist’s
ultimate guide. Even a seminal text like Zweigert’s cannot possibly provide all
elements of a theory, nor suffice to refute all criticism directed against it. Moreover,
even a spurious overview of comparative law theory reveals that functionalism is,
and has always been, only one of several approaches towards micro-comparison. At
least three main current approaches other than functionalism remain:s compara-
tive legal history, the study of legal transplants, and the comparative study of legal

cultures.
Concerning practice, the functional approach underlies some famous suceessful

and methodologically explicit studies, but they are famous in no small part because
they are so rare.S More often, for supporters and opponents alike, ‘functional
method’ merely serves as shorthand for traditional comparative law. Two recent
works on similar topics illustrate this. Stefan Vogenauer explicitly places his com-
prehensive comparative study of statutory interpretation within the functional
tradition,” although his analysis focuses on forms of legal argument rather than
their functions. In contrast, Mitchel Lasser describes the method behind his com-
parison of judicial styles as a (cultural) analysis of menmiirés,? but then he explains

LR 232, 250; Hans G. Ficker, ‘L'état du droit comparé en Allemagne’, (1958} 10 RIDC 701, 716-18;
M. Schmitthoff, “The Science of Comparative Law’, { 1939~-41) 7 Cambridge L] 94. 96 fF Tullio Ascarelli,
Studi di diritto comparate ¢ in terma d interprefazione (1952). 1 ff.

* Below, n 109; sce also below, p 162.

¢ Sec Zweigert and Kétz (n 2), 33. expressing approval of a statement by Gustav Rodbruch,
Einfohrung in dic Rechtswissenschaft (gt edn. 1958), 242 (*Wissenschaften, die sich mit ihrer eigenen
Methodenlchre zu beschaftigen Anlaf haben, sind kranke Wissenschaften’ ", . . sciences which have to
busy themselves with their own methodology are sick sciences"); but cf the more distanced attitude in
Zweigert,"Zur Methode” (n 2),193 (‘mag auf sich beruhen’). See already Franz von Liszt, *Das “richtige
Recht”™ in der Strafgesetzgebung’, in Konrad Zweigert and Hans-Jirgen Puttfarken (eds). Rechsver-
gleichung (1978}, 57, 58; originally in {1906) 26 Zeirschrift filr die gesamte Strafrech Eswissenschafi 553-3
‘Es pflegen nicht eben die schaffenslsiftigsten unter den Gelehrten zu sein, die sich der Erdrterung
methodolagischer Fragen zuwenden' (Uscally, the schalars who deal with issues of methodology are
not the most productive ones).

% ef the lists in Béatrice Jaluzot, ‘Méthodologie du droit comparé: Bilan et prospective’, {2005)
57 RIDC 29, 38 ff; Alessandro Somma, ‘Al capezzale del malato? Riflessioni sul metodo comparatis-
tco’, {2005) 23 Rivista critica del diritto privato 401-4z7; also in idem, Tecaiche ¢ valori nella ricerea
comparatistica (2005), 3-r1,

* Michele Graziadei, ‘The Functional Heritage', in Pierre Legrand and Roderick Munday (eds),
Comparative Legal Studies: Traditions and Transitons (2003}, 100, 100 £; Vernon Valentine Palmer,
‘From Lerothol to Lando: Some Examples of Comparative Law Methodology', (2005) 53 AJCL 261,
285. Annelise Riles, “Wigmore’s Treasure Box: Comparative Law in the Era of Information’, (1999) 40
FHarvard International L] 221, 236 f calls functionalism 1 ‘compromised methodology'.

7 Stefan Vogenauer, Die Auslogung von Gesctzen in Ergland und auf dem Kontinent (vol 1. zoo1),
18 n 105; s¢c pow also idem. ‘Eine gemeineuropdische Methodenlehre des Rechts: Plidoyer und
Programm’, (2005) 13 Zeitschrift fiir Europitisches Privatrecht 234, 2469,

& Mitchel de $.-O.-1'E. Lasser, Judicial Deliberations (2004), 362; of idem, ‘The Question of
Understanding’, in Legrand and Munday (n 6), 197-239.
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different styles of legal systems as equivalent regarding the functions they serve:
transparency, judicial accountability, and control 9

In short, “the functional method’ is a triple misnomer. First, there is nor one
("the’) functional method, but many. Second, not 2!l allegedly functional methods
are “functional’ at all. Third, some projects claiming adherence 1o it do not even
follow any recognizable ‘method’. Does functioralist comparative law actually have
any meaning? Functionalist COmparatists agree on some important elements. First,
functionalist comparative law is factual, it focuses nor on rules but on their effects,
not on doctrinal structures and arguments, but on events. As a consequence, jts
objects are often judicial decisions as Tesponses 1o real life situations, and legal
Systems are compared by considering their various judicial responses to similar
situations. Second, functionalist comparative law combines its facryal approach

relation to society. Law and soclety are thus thought to be separable but related.
Consequently, and third, function itself serves as ternim comparationis, Instity-
tions, both legal and non-legal, even doctrinally different ones, are comparable if
they are functionally equivalent, if they fulfil similar functions in different legal
Systems. A fourth element, not shared by all variants of functional method, is that
functionality can serve as an evaluative criterion. Functionalist comparative law
then becomes a ‘better-law comparisan'—the better of several laws is that which
fulfils its function better then the others.

This chapter tries to reconstruct and evaluate functionalist comparative law by
placing it within the larger framework of other disciplines, especially the social
sciences. It is of course a risk for a comparative lawyer to use disciplines foreign 1o
his own—sociology, anthropology, philosophy—as lenses on his own discipline.
But comparatists know that looking through the eyes of foreign law enables us
better to understand our own, 50 looking through the eyes of foreign disciplines
should similarly help us better 10 understand our own discipline. Such an inter-
disciplinary analysis yields three promises. First, the interdisciplinary look should
enable a (re-)construction of a more theoretically grounded functional methad of
comparative [aw than is usually presented (Section I1). This should reveal its con-
hections with and its peculiarities within both the development of comparative law
and the development of functionalism in other disciplines. Second. the inter-
disciplinary approach should help formulate and evaluate the concept in order to
determine how functional the method really is (Section III). Tust as comparative
law can borrow from the development of functiona) methods in the social sciences,
50 it can borrow from the development of critique. However, comparative law is
not a social science, and herein lies the third promise of an interdisciplinary

° Lasser, judicial Deliberations (n8). 299 ff: sec also idem, 'Ts there a Trensatlantic Common Core of
Judicial Discourse?”, in Mauro Bassani and Ugo Mattef {eds), The Cemman Core of European Private
Law (2003) 213-4,
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approach: The comparison with functionalism in other disciplines may revcal_wl:lat
is special about functionalism in comparative law, and why w_hat in othler d1sc1];))-
lines would rightly be regarded as methodological shortcomings may in fact be

fruitful for comparative law.

[I. CONCEPTS OF FUNCTIONALI%I.\E"

In 1971, Konrad Zweigert postulated a metho_dological mon?polyl: "I:EeTbj:Eemc;:;
odological principle of all comparative law is t.hat c?f functlonallt?f.l v A S); ars
before him, Kingsley David had done something sTrru]ar for so'cu?‘ogy ﬁcax; social
anthropology when he had called structflra]-Func_‘uona] a.nalyIs1s, in effe k;dy;at
nymous with sociological analysis’.}! Similarly ag‘am, Laura Kalman fiemar ed that
the statement that we are all (legal) realists Inov:: 1i’las been made so frequently
i ism to refer to it as a truism’.
! t;fcﬁei?a?jr;sa tt}rl:l l1::"10n0poly suggest a lack of co.nceptua.l clarity, 01: a lzi:k_of
theoretical sophistication, or both. If functionalism is the (_)nly metf_lod in a lls;;xg;
line, chances are that ¢ither the discipline does noF Tecognize a.ll of its poten;la )
the notion of functional method is itself inflated into a meanmglessl); }:}:03 1 coaxt
cept. Indeed, neither Davis nor Kalman thought_a speaﬁe.d version o 1?d1ct10r1t "
ism had won the day in their respective disciplines. Di.i\ns proposed tc? {(épff
notion of functionalism because it blurred the underlying methodological di etr-
ences.! Similarly, the “we are all realists now’ quote has been used as a st;at.egy nc.'f
conceal the special contributions of legal 1'e:;1.lisr:rf14 rather than to adzlll)'::: eir geal-
eral ones, a way of beating realism by embracing it to death. ?f we are ncitlor; -
ists of comparative law, as Zweigert proclaims,l the1j1 fu_nctmn_ahsm_ t:an)no m
very much. {Nor, as one tends to overlook, can its l'eJECtI-OIl b.}' ns.cnnzsh. cioiine
The reconstruction of a more precise concept of functionalism in each disciplin

19 Zweigert and Kotz (n 2), 34. ) ]
" K.‘l”ncgfliv Davis, “The Myth of Functional Analysis as a Special Method in Sociology and
. ; iological Review 757, 757.
Anthropology’, {1959) 24 American Sociclogica 7 ‘

12 rIl.Jcll::.lra gK},r:llm:u'L. Legal Realism at Yale, 1927-1960 f:gSGJ,. azg. .Scc also Law‘ren:f Ro;en.rfmiil
Compare’, in Legrand atnd Munday (n 6), 493 504, ending his critique of E.mcnox_'l ism ci P i
g ‘lljn so;-nc sense, of course, we are all functionalists and that is all to the good inasmuch as it lea

l ectior igh i btained’.

3 tions we might not otherwise have thought o ned’. o
”-31[3" ;Zic;z:;ile Raddiffcf;]];rown called himself an anu’-funcuonnhs.t just in orfler to Idlsnlr‘xgufsllz
himsclf from the other great functionalist. Malinowski: Alfred R. Radcliffe-Brown, ‘Functionalism:

g 1 Amcrican Anthropologist 320, 321 . i o
P"?:“;i;“::gt Srecently. Hanoch Dagan, ‘The Realist Conception of Law', (2007) 57 University of

Toronto Lj 6o7.
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reveals another, less obvious but more important, problem—functionalism means
different things in different disciplines. Superficially, one would expect to find
similarities. After all, the turn in the nineteenth and twentieth centuries away from
essentialist to functionalist methods, from observation of objects themselves to
observation of their relations amongst each other and to the whole, was so wide-
spread that one could speak of a general *functionalist turn’ away from essentialisrm
in all academic disciplines and beyond, for example, in architecture and design
(‘form follows function’}. There may indeed have been no more fashionable con-
cept in the twentieth century than that of function.!s This simultaneous rise and fall
of functionalism in different disciplines suggests a parallel, perhaps even a common
development, or evolution, of ideas.'® Similarity becomes even more plausible in
view of cross-fertilizations between disciplines:'” Ernst Cassirer transposed the
notion from mathematics and science to philosophy;'8 sociologists from Comte and
Spencer via Durkheim to Parsons and Luhmann borrowed biological concepts;
lawyers like Thering and Pound were inspired by sociological ideas of function.

But such cross-fertilization, as comparatists know well from the legal transplants
debate, is not immune to misunderstandings and alterations, known or unknown.
The story of a common development, alluring as it may be, tends to overlook
the differences between concepts and disciplines and, as a consequence, the differ-
ences between different kinds of functionalism. This is especially problematic for a
discipline like comparative law that sees its place somewhere between the social
sciences on the one hand and legal studies on the other, and that draws method-
ological inspiration from both. If the concepts and methods in these disciplines are
different, the result can only be methodological mishmash.

In fact, one can distinguish at least seven different concepts of functionalism
across disciplines:'? {1) finalism, a neo-Aristotelian functionalism based on inherent
teleology, (2) adaptionism, an evolutionary functionalism in a Darwinian tradition,
(3) classical (Durkheimian) functionalism, explaining institutions through their
usefulness for society, (4) instrumentalism, a normative theory of using law for
social engineering, (5) refined functionalism, a functionalist method that replaces
certain postulates of classical functionalism with empirically testable hypotheses,

15 Reiner Wichl, Subjckrivitdt und System (2000). 375.

16 Connections are drawn eg by Rudolf B. Schlesinger, Hans W, Baade, Peter E. Herzog, and Edward
M. Wise, Compararive Law (6th edn, 1008), 49; Rosen (n 12), 504.

17 For examples from writers in two different disciplines, see the references in Robert K. Merton,
‘Manifest and Latent Functons’, in idem, Social Theory and Social Structure (1968). 73, 101 1 50
reprinted eg in N. ]. Demerath III and Richard A. Peterson (eds), Syster, Change, and Conflict: A
Reader on Contemporary Sociological Theory and the Debare over Functionalism (1967), 10; Felx §.
Cohen, ‘Transcendental Nonsense and the Functional Method', (1935) 35 Celumbiac LR 8og, 824-9;
idern, *The Problems of a Functional Jurisprudence’, (1937), 1 Medern LR 5, 9.

4 Ernst Cassirer, Substanzbegriff und Funktionsbegriff (1910).

1% For another classification of different concepts of functionalism, see Martin Mahner and Mario
Bunge, ‘Function and Functionalism: A Synthetic Perspective’, (2001} 68 Philosephy of Science 75—04.
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(6) epistemological functionalism, an episternology that focuses on functional
relations rather than on the ontology of things, and (7) equivalence functional-
ism, building on these concepts but emphasizing the non-teleclogical, non-causal
aspect of functional relations. Largely oblivious of incompatibilities, functionalist
comparative law (8) uses all of these.

1. Finalism

Functionalist comparative law shares its emphasis on generalities that transcend
national boundaries with the Natural law tradition, and indeed finds one of its
origins there. Kant, while positing a strict separation between ‘is’ and “ought,” had
conceived the possibility of universal law based on reason. Neo-Kantians hoped to
use comparative law as a response to Kirchmann’s famous verdict on law as non-
scientific and as a way towards a rational law. In 1903, Gustav Radbruch proposed a
Kantian version of ideal law as tertium comparationis for solutions to similar prob-
lems. This ideal law could not be deduced from the insights of comparative law
(that would have been an is/fought crossover), but its formulation could help
psychologically in the quest for better law.20 Twenty years later, Max Salomon
expanded on these thoughts and formulated the credo of modern functionalist
comparative law: Legal science, like every science, deals with universals, but these
universals are not legal norms but rather legal problems. As a consequence, a
comparison of legal norms is possible only of norms responding to the same legal
problems.! Legal science is possible only as comparative law.

Another source lies in Aristotle’s philosophy, where the idea that law performs
some function for society in an unspecific sense can already be found. For
Aristotle, the purpose of things, their telos or causa finalis, belonged to their nature.

20 Gustav Radbruch, ‘Uber die Methode der Rechtsvergleichung', (1905-6) 2 Monassschrift fiir
Kriminalpsychologic und Strafrechtsreform 422-%; teprinted in Zweigert and Puttfarken (n 4}, 52-6
and in Heinrich Scholler (ed), Gustav Radbruch—Rechtsvergleichende Schrifren (Gustav Radbruch
Gesamtausgabe, vol 15,1999}, 152~6. See also idem, Rechesphilosophie (1932), 120 ( Wertbeziehung [value
relation] as scientific criterion for legal science). For a stricter application of the is/ought argument
and critical response to both Radbruch and Salomon, see Julius Binder, Philosophie des Rechts (1925).
951 ff; for the possibility of a Natural law derived from the comparison of positive laws, see von Liszt
{n 4), 61 f; Konrad Zweigert, ‘Rechtsvergleichung als universale [nterpretationsmethede’, (1949) 15
RabclsZ 5, 19-20.

2 Max Salomon, Grundlegung zur Rechtsphilosophic (1925), 34 (‘Rechtswissenschafr ist nicht eine
Wissenschaft von den Rechtsnormen, sondern von den Rechtsproblemen’; legal science is a science
not of legal norms but of legal problems), 33 ('Rechtsvergleichung ist Vergleichung von Lésungen
cines einheitlichen Problems’; comparative law is the comparison of solutions to a uniform problem);
for approval, see Radbruch, Rechisphilosophie (n 20), 120 n 19: Schmitthoff (n 2), 96: Willis Santiago
Guerra Filho, ‘A dimensdo processual dos direitos fundamentais ¢ da Constituicio’, (1998) 137
Revista de Informagao Legislativa 13, 20-1; f Otto Sandrock, Uber Sinnt und Methode zivilistischer
Rechtsvergleichung (1966). 16 f.
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also sees different laws as different responses to the same, universal problems.?”
Neo-Aristotelians postulate that comparative law can lead us to universal, common
legal principles. Different laws provide answers to similar problems that are doc-
trinally (formally) different but substantively similar, and their relative similarity
suggests inherently correct solutions to these problems—a Natural law, a fus
commune (Gordley), a fus gentium (Esser), or “universal legal principles” {Troller).
Both Esser and Gordley call their approaches functional, and both have been
influential in functionalist comparative law. But they use function in a very specific
sense: For them it is synonymous with purpose and causa finalis. This is quite
different from the modern notion of function as developed by Durkheim.
Durkheim explicitly distinguished an institution’s functions from its cause and
from its nature, rejected the Aristotelian fourfold concept of causa by confining
‘cause’ to causa efficiens, and replaced end or goal (causa finalis) with function.zs
Since then, the function of a thing (or a law) is normally separated not only from
the reasons for its origin and evolution,?® but also from its essence; functional
relations are separate from the things themselves. Esser’s and Gordley’s functional-
{sms are different; they must be understood against the background of Aristotelian
ontology and metaphysics and answer the criticisms brought forward against these.

2. Adaptionism

Darwinism discarded the Aristotelian worldview, but it did not simultaneously
discard the teleological view of the world.?® The telos was now transferred into the
world at large; the struggle of everyone against everyone was thought to contri-
bute to the progress of the whole. Darwinian ideas influenced all disciplines in the

nineteenth century, including the new discipline of sociology and the concept of
function within it. Auguste Comte, who gave sociology its name, introduced a
vision of society as a complex organism which evolved as a whole, while irs
elements all performed certain functions in this evolution. Herbert Spencer, closer
to Darwinism, conceptualized society more as a struggle of all against all, but he
also emphasized the important interplay between structures and their functions

7 See eg. James Gordley, ‘Is Comparative Law a Distinct Discipline?’, (1998) 46 AJCL 607-15.
¢ Emile Durkheim, Les régles de lg méthode sociologique (5th edn, 1988, originally published in
1394—5), 188: ‘Nous nous servons du mot de fonction de préférence A celui de fin ou de but, précisé-
ment parce que les phénomeénes sociaux n'existent généralement pas en vue des résultats utiles qu'ils
produisent” (we use the word function rather than that of end or goal precisely because social
phenomena do not generally exist in view of the useful results they produce).
2 Durkheim (n 28), 183: ‘Faire voir 2 quoi un fait est utile n’est pas expliquer comment il est né ni
comment il est ce qu'il est” (showing for what a fact is useful is not the same as explaining how it

comes about nor why it 1s the way it is).
3 This is in dispute; for Darwin's own views of Aristotle (whom he discovered late in life), see Allan

Gotthelf, “Darwin on Aristotle’, (1999) 32 Jeurnal of the History of Biology 3-30.
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for society.®! Not surprisingly, evolutionist thought also influenced lawyers of the
time, none more perhaps than Thering, who argued that law developed in response
to the needs not of individuals but of society.?? For all these scholars, Institutions
like the law respond, and adapt to social needs; those institutions that adapt best
will survive,

This version of functionalism, which one may call adaptionjsm, seemed espe-
cially apt for comparative law. That field had hitherto consisted largely of
comparative legal history, understood as the history and diffusion of ideas and
doctrines. The new sociological interest in interrelations between law and socjety
changed this focus. Now ideas about Jaw were drawn neither from texts nor from
the spirit of a particular people, but from general ideas about societies and their
development. Consequently, generalization across borders became possible; com-
parative law could become a science of the way in which societies dealt with sirnilar
problems on their paths toward progress. Central to this new approach was the
focus on the functions that both law at large and its individual institutions fulfilled
for society. An early example comes from Franz von Liszt, 2 supporter of a func-
tional criminal law in the tradition of Beccaria (and a cousin to the famous com-
poser). Liszt suggested that because Punishment was necessary for maintenance of
the legal order and because the legal order in turn was necessary for the mainten-
ance and development of the state, criminal law norms had to be judged against
their ability to maintain the legal order. This function was useful for comparative
law; it served as the tertium comparationis for the (functional) comparison of
cririnal law in different legal orders.?s Philipp Heck, the most important propo-
nent of a jurisprudence of interests, also argued for functionalist comparative law:
Similarities of values among societies created laws different in doctrine but similar
in results.3¢ Also, Roscoe Pound, while not a strict functionalist himself, shared

! of Jonathan H. Turner and Alexandra Maryanski, Functionalism (1979), 2-14; Richard Miinch,
‘Funktionalismus—Geschichte und Zukunfisperspektiven einer Theorietradition’, in Jens Jerzkowitz
and Carsten Stark (eds), Soziologischer Funktionalismius (2003), 17, 23-6.

#* Rudolf von Thering, Der Zweck im Recht (1B77~83; English translation under the title Law as
a Means to an End by Isaae Musik, 1913); idem, Der Kampf ums Recht (1872; English translation
under the title The Srruggle for Law by John ], Lalor, 1979): on Jhering’s concept of evolution see
Okko Behrends (ed), Privatrecht heute und Jherings evolutiondres Rechrsdenken (1993); Marc Amsta tz,
Evolutorisches Wirtschaftsrecht (2002) 148-67.

** Konrad Zweigert and Kurt Siehr, Therings Influence on the Development of Comparative Legal
Method’, (1051) 19 AJCL 215-31.

* cf Franz von Liszt, Der Zweckgedanke im Strafrechr (1882—3).

* von Liszt (n 34), 60.

36 Philipp Heck, Begriffsbildung und Interessenjurisprudenz (1929, 133 & wdem, Grundriss des
Schuldrechs (1929), 11: “Die nationalen Rechte unterscheiden sich weniger in der Entschcidung der
Interessenkonflikte als in den angewendeten Gebotsbegriffen und Gebotssystemen. Auch in dieser
Hinsicht findet sich eine Aequivalenz der Konstruktionen und der Gebotssysteme, Die Verlegung des
Schwergewichts auf die Interessenwirkung verringert den Gegensatz.” (National legal systems differ
from each other less in how they decide between conflicting interests but rather in the norms and
normative systems they zpply. In this way, too, we find equivalence of constructions and systemns.
Moving the emphasis on inrerests reduces the difference.) Heck was inspired by a review of his
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some of functionalism’s convictions, Pound was interested in ‘law in act;lon, not
law in the books™ and in ‘how the same things may be brought al?out, tbe Zamef
problem may be met by one legal institution or 40ctr1ne or precept in one bo ty ci)n
law and by another, quite different institution or docftrme or precep
another*—both central elements of functionalist comparative law. b

Today, after the catastrophe of two world wars has rat_tlecll the fa:. ';tonl[n
teleological evolutionism and in progress tl'llrough %aw, adap‘tlomsm‘ sur\ilvg? el o r}:
a very reduced form. In political science it is used in some 1nt_egra3;u;n $ :he 18055 "
explanation of convergence, especially of- the European Union. ;n e toss of
teleology and awareness of the complexity o'f the world have made " aI:l y
functionalism of means and ends harder to justify both asan explanato%’y t ecixﬂ'yEvo-
as a guiding principle. Adaptionism seemed to suggest a false dete:;gl{zxzﬂo o
lutionary functionalism in political science has thercfore been calle 1 1 g
and ethnocentric, a criticism replicated in reference to comparative law.

3. Classical Functionalism

Sociologists interested in a value-free sociological science per_c:l\r;: t}t{inziisa;
illegitimate faith in progress and tried to deve]o_p a non-telleologm ] nz i s
instead. These efforts can be traced back to Emile Durk_h.elm, who 1ntb1'19 hu<(::1e 2 two
important ideas. First, he separated functions from origins and esta l.ts 'e e
tions as relations between, not qualities of, elements. Second, he en?g asize et
the goals of individuals were contingent and therefore not the-: varh fr:ati:irlns ok
scientific endeavours; sociology as a science had to focus on objective .nctlttla-1 t-(.,n
Both steps had crucial implications. As long as the ends or goals of an instituti

roperty book by Max Rheinstein, (1931) 60 Juristische Wochenschrift 189_7, ::_899: ‘Die,Rechrsverftlsj;
Phufl ist eine nétwendige Erginzung und Weiterfithrung der Intercssep]uns?rudenz agc:oml_il:v:;] i
lcaw if a mecessary supplement and continuation of jurisprudcn‘ce of interests). See also
Schoppmeyer, fu!:L\'rische Mecthode als Lebensaufgabe (2001), 69 f with n 154. _
1 ion’ Americant LR 12-36; ¢ rl H.
3 d, ‘Law in the Books and Law in Action’, (1910)' 44 . : :
N ”rnp;i't;ofl-'fg:'nges Recht aus Biichern, fremde Rechtswirklichkeit und die funktionelle Dimension
eul 3 ‘ k
in den Methoden der Rechisvergleichung', (1970) 34 Rabe:’sZ. 11 25;  ABATs6
3 Roscoe Pound, “What May We Expect from Comparatw; La;r.,fg:936_) 2..[ ngc?g};:'lgg-nz of Iner-
; : the Functiona
3 id Mitrany, A Working Peace System: An Argument for nal L "
ﬁarlzza;v(;dr ar:zatiz:r.- (1943); Ernist B. Haas, Beyond the Narnon-State: Ij'unctmnaltsm ani!n;erna;tzg:f
nOiganizarioi (1564); David Long and Lucian M. Ashworth, ‘Wc?rklngjfc:r Pei;cr.mz ;un;;; onal
ionali ' in & Perspectives on Interna 5
? tionalism and Beyond’, in idem (eds), New . ’ i ¢
?Sg;?a:h;zuﬁligm;{anin Gabriel, ‘Die Renaissance des Funktionalismus’, (2000) 55 Aussenwirtschaft
1 » 1205
* _68l . > — . . X
1 140 Robert W. Gordon, “Critical Legal Histories’, {1984) 36 Stanford LR 57=125: G}mteIrLF]raike;zerg
‘Critical Comparisons: Re-thinking Comparative Law’, (1985‘) 26 Harvard In!:emat;or.md ,-:; .c;m .an;s
L Léontin-Jean Constantinesco, Traité de droit comparé, vol 1IT: La science des dro p
{1983}, 74
12 Durkheim (n 28), 194 ff.
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nature of things._If institutions are defined by the purposes defined by their cre-
ators, a systematic analysis must be impossible, for individual goals are hard to
- The emphasis on object; i

it Jective functio
on thi1 olther hand, distinet from both origin and purpose, allowed the search fzj
general laws, tlhe goal of all sciences. Still, Durkheim did think ap institution’
ex.lste.nce and its function interrelated. On the one hand, ¢ ne

soctety as a whole that transcends the sum of jts parts because
interrelated, the idea that societies have needs,
in ten i

s of the needs jt meets, a focus o observable facts rather than individyal

ideas i i [
. {law in action versus law in the books), the discovered similarity of instiry-
uons of different societies, and the competiti

: its elements are
the idea that law can be understood

his functionali i iate
nctionalism had less Immediate impact on comparative law than his concept

‘ : intaining that -
arativi tfinj "idé : do 1
fom " :a-law ;her?h-e a .deﬁmr le type didéal tout relatif qui se dégage de 1a

};; I:.son‘ ’es -le’glslanons, de leur fonctionnemeny et de leurs résultats’ and in
fmplasizing ‘l'unité des résultats dans la diversité des formes juridi

3 See also Wsevolod W, I

44 Durkheim {(n28),189 F
e Erj?fix;ifriergzs,;ﬁmeption et objer de I science du drojr com

¥ Roges Coterl, ‘Comparatn g sesr .7

o pe Lepauue), - p;l;;tcltbitoa;ni‘s(gaology‘.m Legrand gnd Munday (n ), 131, 136 ff,
prudence’, (1921-3) 35 Harvard LR 838—58: a‘l):glizr;:;:giv:nzvgfrt;arcl:\:'tll?; Z,)m; 3SOS?OIOFECHJ s

Wiw, Causation qnd Functionalism in Seciology (1968), egiz7 k.

Pare. in Congrés internarional

FUNCTIONAL METHOD 351

4. Instrumentalism

One reason why comparatists lacked interest in Durkheimian sociclogy may have
been that they did not share the social scientists’ fear of normativity. Instead,
comparatists embraced an offspring of adaptionism that was popular in law:
instrumentalism. If law fulfils functions and meets societal needs, then the lawyer’s
job is to develop laws that perform these tasks (‘social engineering’), and compara-
tive law can help compare the ability of different solutions to solve similar problems,
and spur similar degrees of progress.

These ideas, which can be found already in Jhering’s work, became prevalent in
legal realism. Realism made functionalism fashionable not only in academic writ-
ing but also for curriculum reform proposals.*® One strand of realism starts from
the sociological concept of function, but then translates objective functions into
purposes to be set by legislatures. These realists substitute teleological analysis for
Durkheim’s objective science, and they assume that the effect of laws on society
can be both measured and controlled. While American legal realists remained
surprisingly uninterested in comparative law, European comparative law was
influenced. Zweigert and Kétz put it bluntly: ‘Law is “social engineering” and legal
science is a social science. Comparative lawyers recognize this: it is, indeed, the
intellectual and methodological starting point of their discipline.’®® Such ideas
became especially attractive to the law and development movement, which hoped
to use law in order to aid the economic progress of developing countries—a
combination of the Darwinian faith in progress and teleology with the instru-
mentalist’s hope placed in law. Such ideas, out of fashion for some time,5® have
recently been revitalized, specifically for former communist economies, generally
in the World Bank’s ‘Doing Business® project.5! Yet they face problems.5? First,
researchers frequently place naive faith in both the mono-functionality and
effectiveness of legal institutions. Second, they are often insufficiently aware of the
non-legal elements of success or failure of societies, including cultural differences.s>
Experience in domestic contexts has shown that social engineering through law is
far more complex than one thought; the insight still has to make its way into

comparative law.3

“* Brainerd Currie, “The Materials of Law Study, (1955) 3 fournal of Legal Education 1~78.

¥ Zweigert and Kétz (n 2), 45.

* David M. Trubek, ‘Towards a Social Theory of Law: An Essay on the Study of Law and
Development’, {1982) 82 Yale L] 1-50.

1 www.doingbusiness.org (Jast accessed 21 July 2006).

#* See, most recently, Kerry Rittich, ‘Functionalism and Formalism: Their Latest Incarnations in
Contemporary Development and Governance Debates’, (2005) 55 University of Toronto Lf 853-68.

* Jan Torpmen and Fredrik Jorgensen. "Legal Effectiveness’, (z005) 01 Archiv fir Rechis- und
Sozialphilesophie 515-34; Association Henri Capitant, Les droits de tradition civiliste on question—-A
propos des Rapports Doing Busiress de le Banguc Mondiale vol 1 (2006).

A more nuanced analysis is Danfel Berkowitz, Katharinz Pistor, and Jean-Francois Richard, *The
Transplant Effect’, (2003) 51 AJCL 163—203.
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5- Refined Functionalism

Developn?ents in the social sciences also contributed to their disjunction from
comparative [aw: sociological funcrionalism became more complex and thereb

less.useful for functionalist comparative law. The work of Raddiffe~Broin
Malinowski, and Parsons has had little direct response in comparative law, mostlf;

soci?logists interested in functionalism as a method. In particular, Robert Merton’
semlr.la.l text on latent functions should have shown the proble;'ns of transl ing
funetionalism into comparative Jaw,55 e

Firs.t, Me}'ton introduces the important distinction between manifest functions
(fu‘ncnons intended and recognized by participants) and latent (unknown and
unintended) functions,56 Separating objective functions from subjective intentions

what the courts do in fact, as opposed to what they say they are doing. Yet when
lawyers wish to use cornparative law for social engineering, they forget .that legis-
1lzn:urf:s cannot k‘now .Iatent functions precisely because these fenctions are ognly
;:Celriz Vf;aal emgincering presumes unrealistically simple relations between society
A se':cond comtribution is Merton’s challenge to the postulate of functional uni
of society—the axiom, shared by Rabel and Zweigert,*8 that societies are so tty
grated and interdependent that changing one element affects all othersln If;
response, Merton suggests that different societies are integrated to different de -rees
and empirical tests are Recessary to determine this degree.5 *
Merton’s third challenge attacks the assumption that every element in societ
f-ulﬁls some vital function, ignoring non-functional or even dysfunctional instituy
tions. Such institutions, so-cailed survivals, were known in both sociology ané

* Merton (n 17}, An carly version of the ar i
. wment “Soci i d
50 A 8 27 o oot s ! gument was published as Sociological Theory’, (1945)
* Merton (n 17), 105 114-36; see already i ¢ i
. fon. , 108, H y idemn, ‘The Unintended S J i
Social Action’, (1936) 1 American Seciological Review 894—504. e Gonsequences of furposte
¥ Merton (n 17}, 122,
S8 S N
Zeitscit’:’(‘:ﬁe;%: E;q:{lRab;I}) Au‘fgabr; und Notwendigkeit der Rechtsvergleichung‘. (1924) 13 Rhcimische
T &IVi- und Prezefirecht 279, 283; reprinted in Hans G, Leser (ed), E
. : 83; . Les s Ernst Rabel, G,
Auﬁdrz:._’ _(vql 111, 3967), L5 and n Zweigert and Puttfarken (n 4). 85, 89: “Alles da_: be:lﬁ:trzfif
gegenseitig in soz;a]_er, wirtschaftlicher, rechilicher Gestaltung ... alle diese vibrierenden Korper
fzslrlm::n l:lafcn C]él lno;lhﬁvc;n niemandem mit Anschauung erfafites Ganzes’ {Everything inrlt)l:e
E » fcomomic, and legal fields interacts ... All these vibratin ies 1 i
| g bodies in their ensemble f
wl-ioje that ne one has yet fully realized): quoted approvingly by Zweigert and Kotz (n ; ) Ge o
* Merton (n 17), 79-84. 23
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functionalist comparative law.5° But traditional sociologists and anthropologists,
and likewise comparative lawyers, consider survivals to be unstable and only tem-

porary. Merton in turn emphasizes that whether institutions are functional or not

is a matter of empirical research,’’ a point made forcefully in comparative law from

an anti-functionalist perspective by Alan Watson.52

Merton’s critique was powerful, while his constructive ‘paradigm for functional

analysis in sociology’,$3 was less successful. {This is similar to Felix Cohen’s article
on legal functionalism,* which contains, in its first part, a brilliant critique of
conceptualism, while its second part, developing a constructive theory of values, is
much weaker.) Criticism of sociological functionalism grew.65 Functionalism is
criticized as intrinsically teleological and therefore unable to fulfil Durkheim’s own
postulate of a value-free social science.5¢ Related to this is a criticism of implicit
tautology and circularity,” mirrored in comparative law:5¢ The survival of societies
is explained by the existence of institutions, while the existence of these institutions
is explained in turn by the needs of society. For critics this means either that
functional relations are no different from causal relations (and therefore dispens-
able as a separate category) or that teleology is reintroduced into sociology.s Other
critics go against the programme of functionalism. For them, emphasis on the
stability of systems makes its proponents both politically conservative and meth-
odologically incapable of explaining social change”—again, a criticism raised also

%0 Se¢e eg Durkheim (n 28), 184; also Zweigert and K&tz (n 2), 35 on the non-functional German
provision on ‘joke transactions’, § 118 BGB; ibid 634 on the dysfunctional role of § 831 BGB (delictual
liability for others) and funcrional equivalents in German law.

61 Merton (n 17}, B4—6.
2 See eg Alan Watson, Legal Transplarnts (1974),12-15; cf Folke Schmidr, “The Need for a Multi-axial

Method in Comparative Law’, in Festschrift fir Konrad Zweigert (1981), 525, 528; Frankenberg, 26
Harvard International LT 437 i Graziadei (n 6), 123.

& Merton (n 17), 104-8.
& Cohen, 35 Columbia LR 809 ff. On Cohen's own concept of functionalism, akin to sociological

positivism rather than to sociological functionalism, see Martin Golding, ‘Realism and Functionalism
in the Legal Thought of Felix 5. Cohen’, (1981) 66 Cornell LR 1032, 1051 ff.

8 Two influential collections of essays are Demerath and Peterson (n 17) and Don Martindale (ed).
Functionalism in the Social Sciences; The Strength and Limits of Functionalism in Anthropology, Econom-
ics, Political Scicnce, and Sociology (1965).

6 Ernest Nagel, ‘A Formalization of Functionalism’, in idemm, Logic without Metaphysics (1965),
247 (f; reprinted in Demerath and Peterson (n17), 77-9.4; Catl G. Hempel, “The Logic of Functionalism’,
in Llewellyn Gross (ed). Symposium on Sociological Theary (1959}, 271-307; Frankenberg, 40 Harvard
International L] 439.

67 See Turner and Maryanski (n 31}, 128 ff; Mark Abrahamson, Functionalism (1978), 37 ff.

*8 Vivian Curran, ‘Cultural Immersion, Difference and Categories in U.S. Comparative Law’, (1998)
46 AJCL 43, 67.

** Ernest Nagel, ‘A Formalization of Functionalism with Special Reference to its Application in the
Social Sciences’, in idem, Logic without Metaphysics (1956), 247-83, reprinted in abbreviated form in

Demerath and Peterson (n 17), 55—94; for a defence, see Isajiw (n 43).

7 Ralf Dahrendorf, ‘Struktur und Funktion’, {1955} 7 Kélner Zeitschrift fur Soziologie und
Sozialpsychologic 491-519: idemn, "Out of Utopia: Toward a Reorientation of Sociological Analysis’.
(1958) 63 Amcrican Journal of Sociolagy n15—27; reprinted in Demerath and Peterson (n 17}, 465-80.
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2gainst functionalist comparative law.” And finally, and perhaps most importantly,
sociological functionalism is considered unable to account for culture, in particular
to explain practices that serve no function—another critique also of comparative
law.72 In general, Parsons’s ‘grand theory” was considered too abstract and there-
fore often unable to predict all empirical findings,” again a concern shared in
comparative law.7

After these critiques, functionalism lost ground; a proclaimed ‘neofunctional-
ism’” has not been successful.”s Within sociology and especially social anthropology,
functionalism made way for cultural and hermeneutic methods76—a “cultura)
turn’ reflected in legal studies generally’? and comparative law specifically.”® At the
samie time, sociology as a discipline, not least due to the perceived lack of method-
ological sophistication, had to yield its once leading position within the social
sciences to economics, again, a development replicated in comparative law.7

Legal functionalism has faced similar challenges. Already before 1900, criticism
of the German Civil Code’s structure as non-functional remained unheard;® later

71 Jonathan Hill *Comparative Law, Law Reform and L g
| N A egal Theory', (158¢) o Oxford Journai o
Legal Studies 101, 106 £ David Kennedy, “The Methods and the Politics', in Legrand and Munday (n s)f
345, 391. ‘
72 One auLhor. represe.nting tlhe trend in both an thropology and comparative law is Clifford Geertz:
for anthropolqgical anti-functionalism, see his ‘Ritual and Social Change: A Javanese Example’
(1957 59 Amencc_m Anthropologist 32-54; reprinted in Demerath and Peterson {(n 17}, 231-49; Clifford
Geerwz, Interpreting Cz{Irures (1873); for anti-functionalist comparative law, see idem, ‘Local Know-
ledge: Fa.ct and Law in Comparative Perspective’ in idem, Local Knowledge—Further Essays in
Ir.r_ccrprcn:@ Anthrapology (1983), 215-34, especially at 232. See also Pierre Legrand, 'The $ame and the
Different”. in Legrand and Munday (n 6}, 240, 292 f.
7 Wright Mills,"Grand Theory'.in idem, The Sociologi : inted i
A N N gical Irna Iy :
nd P o i grration (1959); reprinted in Demerath
™ See the references in 0 6; William Alford, “On the Limits of *G ™ i
} 3 s rand Theory ative
Law’, (1985) 61 Washington LR 945-6. o Comparate
N 73 Jeffrey C. Alex:u-.:der, Neofunctionalistr and After (1998); cf Michael Schmid, *Der Neofunktiona-
lb?:u\s; Nachruf auf ein Forschungsprogramm’, in Jetzkowitz and Stark (n 31), 279303
ictoria E. Bonnell and Lynn Avery Hunt (eds), Beyond the Cultural Turn: N irections i
Study of Society and Culture {1999). 7 e Diecsons i the
77 See eg Austin Sarat and Jonathan Simons (eds), Cultural Anafysis 1
] ) sis, Cldtural S, :
Moving beyond Legal Realism (2003). 7 Sl s amd che Lo
™ The general theme for the 2007 Conference of the America i i
. d n Soclety of Co
Comparative Law and Culture’, Y oF ompazative Law was
73 For conﬂnecrions. see Anne Sophia-Marie van Aaken, ‘Yom Nutzen der 8konomischen Theorie
des Rcchps far c’hfz _Rechrsve_rglczchung'. in Prinzipien des Privatreches und Rechusvereinheitlichung:
Jahrbuch Junger dzw!rech.t;wusmschaﬁfer 2000 (2061), 127—49; Reinier Kraakman, Paul Davies, Henry
Hansmann, Gerar.d Hertig, K]ul_.ls J. Hopt, Hideki Kanda, and Edward Rock, The Aratemy of Corperate
I_a_w: A Compararr_w and Eunctional Approach to Corporate Law (2004); Peter Behrens, ‘Okonomische
W[rkl.glogs?nalyse u'? tI}(lcontc:xt furktionaler Rechtsvergleichung’ (unpublished paper delivered at the
2005 Conference of the German Society for Comparative Law in Wi 1§ i
i o p n Wiirzburg: summary in {2006]
*_’“ Ralf Michaels, ‘Strukturfragen des Schuldrechts’, in Marhias $¢hmoeckel, Joachim Riickert, and
Reinhard Zimmermann {eds), Historisch-kritischer Kommentar zism BGB {vol II, 2008), vor § 241
no. 5o. . , ‘
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abuses of functionalism by the Nazis#! made the concept unattractive in the post-
war period. Instead, the paradigm for statutory interpretation and legal argumen-
tation moved from a functionalist jurisprudence of interests to a jurisprudence of
values, thereby substituting the legislator’s individual goals or a specific society’s
values for objective functions and abolishing the universalist aims of functionalism
which had made it attractive for comparative law.

6. Epistemological Functionalism

All proponents of functionalism discussed so far stand before a dilemma. Either
they must explain function as mere causality, or they have to insert some kind of
teleclogy into their worldview, some ‘Natur der Sache’. A way out can be found in
Ernst Cassirer’s functionalist epistemology. Cassirer posited that, since Kant sug-
gested laws of nature as human constructs, there had been a seismic shift from a
focus on substance to a focus on function, from attempts to understand how things
‘really’ are (their substance, ontology) to understanding them only in their (fune-
tional} relation to particular viewpoints (their function, epistemology).82 No longer
could classes of clements be defined simply by common traits, because such an
abstraction would ignore the necessary relation between the element and the whole.
Rather, individual elements had to be understood in relation to particular aspects, as
different results to the same function. A series of elements a o fnac.fnaa B, ..
cannot be understood merely by the common criterion 4 but rather by the regular-
ity in which its elements are brought about through the function a x 3, in which the
variable x defines all a, the variable y defines all 8, and all these elements stand iz a
functional regularity so that it is possible to create new elements in the series.

This move has two decisive advantages. First, it is not necessary to assign some
essence to a particular element; it is sufficient to understand the element as variable
resuit of a functional connection with another variable element. Individual num-
bers do not have an essence, but the totality of all numbers does.** Functionalism
need not declare the existence of any « or any f but only that if there is a certain ¢
there will be a certain §. Second, it is possible to conceive of groups of elerments and
to describe them without the loss of specificity that comes with traditional classifi-
cations requiring abstraction.® The function a x y describes zll elements of the

¥ Vivian Grosswald Curran, ‘Fear of Formalism: Indications from the Fascist Period in France and
Germany of Judicial Methodology's Impact on Substantive Law", (2002) 35 Corncll International 1]
101, 151 1,

** Cassirer (n 18); for a less influential approach, see Laurence J. Lafleur, ‘Epistemeological Func-
tionalism’, (1941) 5¢ The Philosophical Review 471, 476 ff. Heinrich Rombach, Substanz, System, Struk-
tur: Die Ontologie des Funktionalismus und der philosophische Hintergrund der modernen Wisscnschaft
(vol 1, 1965}, 140 ff, sees the roots of functionalism in the work of Cusanus and Descartes,

¥ Cassirer (n18), 420 £ 8 cf Cassirer (n18),18 ff. 213 .
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seri
crit:s. completel-y, whereas a focus on the common element g as classificatory
I rlllon would ignore both the differences between two elements aa, f, and au 5
" : : ) 242
ell as the specific functional relation between 2 and ythat creates the respecti
oo pective
Although Cassar'er had no direct influence on functionalist comparative law,8s
severa] parallels exist. First, functionalist comparative law is also Interested not )in
I_r,ome essence of legal institutions, but rather in thejr functional relation to particu-
?; prot‘alem_s. Second, functionalist comparative law also aims at avoiding the
gfizrga;t;on }Eheren; in both conceptual comparisons and the macro-comparison
amilles, and instead focuses on a legal institution’ i
. i gal institution’s relation to the wh
, ; . ole.
:;:;d’ tCafsslrers emphasis on the totality of elements as opposed to individual
ents is akin t0 Max Salomon’s atte i
Imnpt to define universal jurj
berond gD 10 X alomon ersal jurisprudence
national institutions. Cassirer’ i
' $ concept of funet i
o : P 101, which he
in Cz:;d fr:m Tath&mancs, <an work as a formalization of functional equivalents
arative law: If we define 4 as a particu) )
ar problem, ‘x’ as th i
s : . ; e variable for
- ai f;ystzln_ls 4,2 3. and °y as the variable for legal institutions Bz we
r - . - PRI
o fe ;'gr ize thf.i funcn;nal comparison of different legal institutions as a series
»torexample, aq, §, is French law’s (g, r ,
esponse (f)) to proble i
German law’s (a,) res l tdso i aoibes
2) response () to the same probler 4 i .
and so on. This
enables the comparatist t ] o,
o focus not only on the similari b instituti
(the commar ool & not on! arity between institutions
and the institutions” similar abili i
s o oo g roble T 2bluty to respond to it) but
s (between a, and @, and b
» etween ) and /5 i
furthermore allows b in i : ratons s fond
er to explain these differences between institut
. _ €en Institutions as a func-
F ne
It)l‘lcm (h 01]"'J ‘lrhe differences between legal systems. Such formalization, while raising
an i i
¥ problems (eg whether the social sciences reveal the same degree of regularity

as do II.’lal'.hEIllatICS alld the Ilatu]al Sclences 1§ a pI(JII 1 g IJ owa (lS nore
) o
] 1 ste;

IaUO]lal <om Paratl\le laW.

7. Equivalence Functionalism

Tlhe {nsight thajt different elements can respond 1o the same problem is crucial
Finalism, adapt-xonisrn, and clessical functionalism all contain traces of de:termr'm':I .
and teleologyf if similar problems cause similar solutions, then the soluti i
:ﬁmehow l?e mhel_-ent in the problems, and similar functions must be ﬁ:?;lslerglll:t
o ef:i saIIrIJe kmcclls of Institutions. Durkheim_ expressly rejected functional equivalencz

nalist and proclaimed a remarkable similarity between institutions of different

85 1, ’
Langro gv{gztllc;:lla:: I;;reu;a;g: 5 s-olz;n:iwllnat comparable philosophy of science did influence Georges
\ _ methodologiques sur la comparajs i juridique’
RIDC 353, 364 ff; reprinted in Zweigert and Puttfarken (n 4), fzs i;jnﬁen Feience Juridique’, Gos7) 9

FUNCTIONAL METHOQD 357

societies as responses to functional requirements.®¢ Goldschmidt’s otherwise ori-
ginal study of comparative functionalism in anthropology claimed that “certain
social needs repeatedly call forth similar social institutions, that correlations
between institutional forms can be found because, broadly speaking, they are the
“natural” or “preferred” means by which certain necessary social tasks may best
be performed in given circumnstances’.3” Even Rabel marvelled at the finding of
‘essentially related institutions and developments’.#8
Given how different institutions are in detail, such a view is hard to maintain

except in very abstract analysis; the similar institutions must be ideal types. Com-

parative lawyers, with their focus on details and specificities, have long known
this. They knew on the one hand that similar institutions can fulfil different func-
tions in different societies or at different times,? and they found, on the other
hand, that similar functional needs can be fulfilled by different institutions, the
idea of the functional equivalent. This idea, central to functionalist comparative
law, appears in all kinds of functionalism: Max Salomon’s focus on problems as
the unifying element of general jurisprudence enabled scholars to see different
solutions as functionaily equivalent;?® Josef Esser developed the concept for com-
parative law;?! and Konrad Zweigert made it the central point of his approach to
comparative law and an important tool in seeing universalities in what may look
like differences.?2

Indeed, the recognition of functional equivalents gave a boost to the possibilities

for comparative law. In particular, the comparison between common law and civil
law has traditionally tempted functionalists, for two reasons: First, functionalist
comparison overcomes the epistemic/doctrinal difference between civil and com-
mon law by declaring it functionally irrelevant. Second, the commeon law with its

¥ Durkheim (n 28), 187: ‘En fait, quand on est entré quelque peu en contact avec les phénomenes
sociaw:, on est . . . surpris de I'étonnante régularité avec laquelle ils se reproduisent dans les mémes
circonstances. Méme les pratiques les plus minutienses et, en apparence, les plus pucriles, se répitent
avec la plus ¢tonnante uniformité.” (In fact, once on gets into some contact with social phenomena,
one iy surprised at the astonishing regularity with which they are reproduced under the same
circumstances. Even the most minute practices and the seemingly most puerile ones are repeated with
the most astonishing uniformity.)

87 ‘Walter Goldschmidt, Comparative Funcrionalisne: An Essay in Anthropological Theory (1966). 30
see also 122: “similar problems evoke similar sclutions’.

8 Rabel, 13 Rheinische Zeitschrift filr Zivil- und Prozefirecht 284 (“wesensverwandte Einrichtungen
und Entwicklungen').

¥ Karl Renner, Die Rechtsinstitute des Privatrechis und ihre soziale Funktion: ein Beitrag zur Kritik
dos Biirgerlichen Rechrs (1929; English translation under the title The Instirurions of Private Law and
their Sacial Functions by Agnes Schwarzschild, edited by Otto Kehn-Freund, 1945).

9 Salomeon (n 21). 91 Esser (n 24), especially at 354 ff.

92 Konrad Zweigert, ‘Des solutions identiques par des voies différentes’, {1566) 18 RIDC 5-18; for a
German version, see ‘Die “praesumptio similitudinis” als Grundsatzvermutung rechtsvergleichender
Methode’, in Rotond: {n 23), 735~58: a partial English translation can be found in Volkmar Gessner,
Armin Hoeland, and Csaba Varga (eds), European Legal Cultures (1996), 160—-4.
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solutions.®® Legal developments are thus no longer necessary but only possible, not
predetermined but contingent.? This method in turn requires an understanding of
society (and its subsystems, including law) as a system constituted by the refation
of its elements, rather than set up by elements that are independent of each
other.1% It does not avoid the criticism of tautology—institutions are still under-
stood with regard to problems, and problems are understood as such by their
relation to institutions. But because Luhmann’s functionalism is ¢onstructivist, he
can use these tautologies as the means by which societies constitute themselves, by

which they make sense of institutions.
Although Luhmann emphasizes that ‘the functional method is ultimately a

comparative one’'®! and occasionally suggests the comparison of systems as a valu-
able project of verification,'*2 he does not, apart from a passing reference to Josef
Esser,'%? use this for comparative law. Functionalist comparative law in turn has
rarely reacted to Luhmann’s method,'%4 despite the similar focus on functional
equivalence.’® This is unfortunate. Of course, Luhmann’s systems theory has been
criticized severely—as being indifferent to individuals, inherently conservative
(again), and as ignorant of the permeability of systems. Yet all these criticisms can
also be launched against functionalist comparative law as it stands; they are not
reasons against enriching current functionalism with Luhmann’s constructivism.

% Niklas Luhmann, ‘Funktion und Kausalitit', (1962) 14 Kdlner Zewtschrift fur Soziologie und
Sezialpsychologie 617-44; reprinted in Seziologische Aufklidrung (vol I, 7th edn, zo0c5), 1-38. For the
parallel concept of equifinality, see Ludwig von Bertalanffy, ‘Der Organismus als physikalisches
System betrachtet’, (1940) 28 Naturwissenschaften s21; idem, ‘General Systems Theory', in iderr, Main
Currents of Modern Thought (1955), 71, 75; reprinted in Demerath and Peterson (n 17}, 15, 121 ff,

%% cf Gunther Teubner, Rechr als autopoictisches System (1989), 64 f against Gordon's criticism of
functionalism (n 40).

1% “Niklas Luhmann, 'Funktionale Methode und Systemtheorie; (1664} 15 Soziale Wels 1-25:
reprinted in idem (n 98), 39-67; idem, Soziale Systeme (1984}, especially at 83 ff; English translation
under the title of Social Systerms by John Bednarz and Dirk Baecker (1995), 52 ff; f Stefan Jensen,
‘Funktionalismus und Systemtheorie—von Parsons zu Luhmann’, in Jetzkowitz and Stark {n 31).
177-203.

10! See eg Luhmann. Soziale Systemc, 85 = Social Systems, 54 (both n 100); <f idem, ‘Funktionale
Methode und Systemtheoric’ {n 100), 43 ff: idem, Dic Gesellschaft der Gesellschaft (vol 11,1997), 1125 f.

102 See eg Luhmann (n 98), 31 .

103 Tuhmann, 'Funktionale Methode und systemtheorie’ (n 106), 63 n 17: see also idern, Das Recht der
Gesellschaft (1993), 13 F, $73 £ English translation under the title of Law as o Social System by Klaus A.
Ziegert (2004), 56 f, 481.

1% A notable exception is Volkmar Gessner, ‘Soziologische Uberlegungen zu einer Theorie der
angewandten Rechtsvergleichung’, (1972) 36 RabelsZ 22960, especially at 240 ff; reprinted in Ulrich
Drobnig and Manfred Rehbinder (eds), Rechessoziviogie und Rechrsvergleichung (1577), 123-50.

1% On systems theory and autopoiesis in comparative law, see eg Lynn M. LoPucki and George G.
Triantis, ‘A Systems Approach to Comparing U.S. and Canadian Reorganization of Financially Dis-
tressed Companies’, (1994) Harvard Interrational L} 267, ayo ff: Gunther Teubner, ‘Legal Irritants:
Good Faith in British Law or How Unifying the Law Ends Up in New Divergences’, (1998) 61 Modern
LR ff; Mark van Hoecke, ‘Legal Crders between Autonomy and Intertwinement’, in Karl-Heinz Ladeur

(ed), Public Governance in the Age of Glabalization (2004), 177—94: Catherine Valcke, ‘Comparative
Law as Comparative Jurisprudence: The Comparability of Legal Svstems'. (2004) 52 AJCL 713—40.
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should be maintained; if it is not deficient, it is unclear why it should be moderated.
Yet we cannot evaluate this as long as we lack a coherently formulated functional

method, with a consistent conicept of function.

III. FuncTioNs oF FUNCTION

One could thus be excused for thinking functionalist comparative law indefensible.
The functional method has turned out to be an undertheorized approach with an
undefined disciplinary position, assembling bits and pieces from various different
traditions, which, while mutually incompatible, are similar in their decline. But to
think so would be hasty. If the substance of a functional method in comparative
law is unclear, our analysis should move from a substantive to a functional one and
focus on what it does, instead of what it is. [n the spirit of Durkheim and Merton,
we should measure the method neither by its origins nor by the intentions of its
proponents, but by its functionality. We should look at the functions and dysfunc-
tions of the concept of function, including its latent functions, in the production
of comparative law knowledge. We should look at whether it is functional or
dysfunctional, and we should see whether alternative proposals could serve as
functional equivalents. This should enable us at the same time to start reconstruct-
ing the functional method as a constructive, interpretative,!26 rather than positive
enterprise, as a way of making sense of legal systems—constructing them as mean-
ingful, instead of merely measuring them. Of course, such a method must use the
same concept of functionalism throughout. I propose to use equivalence func-
tionalism, both because it is the most robust concept in sociology and because it
represents the central element of functionalist comparative law as developed by
Rabel and Zweigert: functional equivalence.

This section focuses on seven functions: (1) the epistemological function of
understanding legal rules and institutions, (2) the comparative function of achiev-
ing comparability, (3} the presumptive function of emphasizing similarity, (4) the
formalizing function of system building, (s) the evaluative function of determining
the better law, (6) the universalizing function of preparing legal unification, and
{7) the critical function of providing tools for the critique of law.

12¢ Otte Pfersmann, “Le droit comparé comme interpretation et comme théorie du droit’, (2001)
53 RIDC 275-88; see also Annc Peters and Heiner Schwenke, ‘Comparative Law beyond Post-

Modernism', (2000) 49 ICLQ 800, 833 f.
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1. The Epistemological Function: Understanding Law

The first function of function is episternological. Functionalism provides a tool
to make sense of the data we find. We understand this functon of function
if we distinguish functionalist comparative law from an approach that shares
some of its methodology and is often referred to as functionalist: the factual
method, 1?7 especially as applied in common core research.!28 There are two import-
ant differences that strip the factual method of much of the explanatory power that
functionalism claims for itself and that suggest that the factual method and com-
mon core research should not be called functionalist.!?* First, the factual method
shows us similarities across legal systems, but it does not tell us whether these are
accidental or necessary, or how they relate to society. Second, the factual method,
in focusing on cases, is limited in two ways: its problems are only disputes, and
its solutions are only court decisions. Functionalism promises more. It aims at
explaining the effects of legal institutions as functions (a specific kind of relation),
and it promises to look at non-legal responses to societal requisites, too. The
functional method asks us to understand legal institutions not as doctrinal con-
structs but as socictal responses to problems—not as isolated instances but in their
relation to the whole legal system, and beyond, to the whole of society.

This suggests why a frequent criticism of functionalism as being too rule-
centred’3® may apply to much mainstream comparative law, but not to the fune-
tional method. Functionalists explicitly ask that comparatists look not only at legal
rules (law in books’), nor only at the results of their application (‘law in action’),
but even beyond at non-legal answers to societal needs.!3! Few comparatists may
practise this, but this is a flaw in practice, not in the method. Similarly, the frequent
criticism that functionalism is reductivel®? is unwarranted. The great advantage
of functionalism over substantivism, emphasized first by Cassirer, is precisely
that it makes generalizations possible without loss of specificity.!3? Functionalism
emphasizes relations in addition to institutions, and it focuses on latent in addition
to manifest functions. In this sense, a functionalist view of legal institutions, focus-
ing on the complex interrelatedness of societal elements, creates a picture not less
but more rich than that created by the participants in a legal system.134

'27 eg Stefan Rozmaryn, ‘Etude comparative de cas administratifs concrets’, (1967) 19 RIDC 421-4.

'3 Rudolf Schlesinger (ed), Formation of Contraces: A Study of the Common Core of Legal Systems
(vol I, 1968), 30—41.

122 cf Ralf Michaels, ‘Common Core?’, ERPL (forthcoming).

130 Frankenberg, 26 Harvard International Lf 438; Graziadei (n 6}, 110; Rosen (n 12), s04;
Constantinesco {n 41), 69—70: ‘Begriffsjurisprudenz’ (conceptual jurisprudence).

M See eg Ascarelli (n 2}, 30, 40; Zweigert and Kétz (n 2), 38 £

132 Sec eg Mark Tushnet, “The Possibilities of Comparative Constitutional Law’, (1999} 108 Yale L]
1225, 1265 fT.

133 Above pp 355 f. 134 Luhmann, Sozisle Systeme, 88 = Social Spstems 56 (both n 100).
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The same is true for the criticism that functionalism makes no room for cul-
ture.?> Rightly understood, functionalist comparative law assurnes that legal rules
are culturally embedded, especially once latent functions are accounted for. In fact,
functionalists can sound like their critics: ‘Le fait que tout droit est un phénomeéne
culturel et que les régles de droit ne peuvent jamais atre considérées indépendam-
ment du contexte historique, social, économique, psychologique et politique est
confirmé avec une force particulitre par les enquétes de droit comparé’;13¢ ‘cette
méthode fonctionnelle ... permet d’atteindre ... le systéme dans son homo-
généité, dans son esprit, dans ce qu "on a justement appelé sa “mentalité” . . 2137
What distinguishes functionalists from culturalists is not the degree of attention to
culture, but the kind of attention. What critics call acultural is the functionalists’
resistance to adopting an insider’s view, their unwillingness to limit themselves to
culture as such, and of course their reconstruction of culture as functional {or
dysfunctional) relations. This can of course account for only one aspect of culture.
But once the futile hope to grasp any holistic ‘essence’ of culture is given up, a
functionalist outsider’s account need not be inferior to a culturalist insider’s
account; it just highlights a different perspective. To do so, functionalism must
assume that ‘law’ can somehow be separated from ‘society’ because otherwise law
could not fulfil a function for society. This assumption of separability has been
criticized,'*8 but it can be defended at least as a heuristic device. The separation is
more in tune with both the use of the term ‘law’ and the functional differentiation
of modern societies; it carries more analytical force than collapsing all law into
society and culture would.

Obviously, functionalism is not the only available epistemological scheme for
understanding a legal system.}?? Functionalists take an observer’s perspective as an
alternative to, not a substitute for, the participant’s perspective inherent in cultural
approaches, and emphasize the view of law in a specific (namely functional) rela-
tion, while ignoring other relations. Functionalism can thus not claim to capture
some essence or ‘uitimate truth’ of legal institutions; 4® but such a claim would run
counter to its own programme, anyway. Functionalism in sociology as in phile-
sophy is the fruit of a move away from metaphysical concepts like ‘substance’ and
‘essence’; function is not an ontological category. Such a functionalist comparative
law, driven by a particular interest of the comparatist, cannot be fully objective and

135 Above, n 72

138 Zweigert,18 RIDC (n 92),13 f. 137 Ancel, ‘Probléme’ (n1}, 4.

13 cf Frankenberg, 26 Harvard International LT s14; Gordom, 36 Stanford LR 102 ff; Geoffrey
Samuel, ‘Epistemology and Comparative Law: Contributions from the Sciences and Social Sciences’,
in Mark van Hoecke (ed), Episternology and Methodology of Comparative Law (2004), 35, 39 ff.

1% Geoffrey Samuel, Episternology and Method in Law (2003), 301 ff.

140 Graziadei (n 6), 112.
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If functions are relations between institutions and problems, then the first task is
to find the problem to be sol‘v_'ed by legal institutions. And this is itself a problem.142

becatfse it reqlfires avalue judgment.?41 For functionalists, finally, a problem is only
one side of a bipolar functional relation, the other side taken by the institution that

meets the neet-i, $0 society can stay in equilibrium: problems and institutions
mutually constitute each other.
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2. The Comparative Function: Tertium Comparationis

Of course, this interpretative reconstruction of functionalism immediately raises
the question why one functional explanation should be more plausible than
another. How can functions be tested empirically? How can we prove values?
Comparison can help here, and this leads to the second function of function—that
of tertium comparationis.

Comparison traditionally requires an invariant element. In theory, a functional
methed could set either problems or institutions as invariant;!46 in reality, as long
as institutions are non-universal, only problems can play the role of a constant.
Functionalists often claim that comparative law can serve as the closest substitute
for an experiment to test a hypothesis on functional relations.1? Yet this still begs
the question whether needs and problems are universal. 148 It is not even clear what
universality of problems means: Philosophers like Max Salomon understand these
problems as philosophically universal problems of general jurisprudence, while the
sociological strand understands them as empirically universal problems of soci-
eties. As a consequence, it is not clear whether function as tertium comparationis
refers to (manifest) value Jjudgments by legislatures or to (latent) sociological needs
Or, as Rabel said somewhat opaquely, to both.1? In addition, sociologists and
anthropologists who define substantive problems often fall into one of two traps.15¢
Either their lists of societal needs!s! are too abstract for meaningful comparative
law—the stability of society is relevant on a different level than the enforcement of

196 Luhmann (n 98}, 21; Scheiwe, 83 Kritische Viercljahresschrift fir Gesetzgebung und Rechtswis-
senschaftzo n 2.

17 Lepaulle, 35 Harvard LR 853 £ reprinted in Zweigert and Puttfarken (n 3), 77 [ (‘recoupement');
Rescoe Pound, ‘Some Thoughts about Comparative Law’, in Festschrift fiir Ernst Rabel (1954) 7, 12 £
similarly Merton (n 17), 108.

HE Watson (n 62), 4 f; Jerome Hall {(n 111}, 108—10; Constantinesco 63 ff Wolfgang Mincke, ‘Eine
vergleichende Rechtswissenschaft’, (1984) 83 Zeitschrift fir vergleichende Rechtswissenschaft 315, 324;
Richard Hyland, ‘Comparative Law’, in Dennis Patterson (ed), A Compartion to Philosophy of Law and
Legal Theory (1996), 184, 18¢; de Cruz (n 1), 228-30; James Q. Whitman, ‘The Neo-Romantic turr’, in
Legrand and Munday (n 6), 312, 313.

1% Ernst Rabel, ‘El fomento internacional del derecho privado’, (1931) 18 Reviste de derecho
privado 321, 331 reprinted in Gesammelre Aufsizze (n 58, vol 1II) 35, sor ‘el tertium comparationis,
constituido de un lado por las intenciones sociales econémicas y éticas de las leyes, y de otro por las
exigencias practicas de la vida que se presentan como parecidas entre si (the tertium comparationis,
constituted on the one hand by the law’s social, economic, and ethical purposes, on the other hand by the
practical exigencies of life as they similarly present themselves), See also idem, ‘In der Schule von
Ludwig Mitteis’, (1954) 7-8 Journal of Juristic Papyrelogy 157, 159: reprinted in Gesarmmelre Aufsdtze

{(n 58, vol IIT) 376, 378: ‘die funktionelle Betrach tung—die man auch dre soziale, gber am wichtigsten
dic juristische nennen konnte .. ." (the functional analysis—which could also be called social, but
most importantly juristic..).

139 Tushnet. 108 Yale LJ1238.

'3t eg D. F Aberle, A. K. Cohen, A. K. Davis, M. J, Levy, Jr. and E X. Sutton, 'The Functional

Prerequisites of a Society’, {1950) 60 Ethics 100-1; reprinted in Demerath and Peterson (n 17), 317-31;
f Marion Levy, The Structure of Socicty (1950), 34~55.
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attained through the construction of universal problems as tertia comparationis.
This is where the notion of functional equivalent has its bite. Even if legal institu-
tions are understood as responses to societal needs, they are not caused by these
needs in the sense of logical necessity. Rather, they are contingent responses to
these needs that can be identified with reference to the other possible responses,
the functional equivalents, that were not chosen.!s® These functional equivalents
may not be known until they appear in other legal systems, but their appearance
enables the comparatist to construct the underlying problem and thereby to recog-
nize the functions of a legal institution. The similarity of results to certain fact
situations, regardless of differences in doctrine, strongly suggests that the respective
legal institutions can be seen as different (but functionally equivalent) responses to
a similar problem. This reasoning is of course circular—it goes from problems to
functions and from functions to problems. But this circularity resembles the way in
which mathematicians recognize functions, and it appears justified for constructiv-
ist comparative law as interpretation because it mirrors the hermeneutic circle
between the comparatist and the legal systems observed that is characteristic of

comparative law.15¢

3. The Presumptive Function: Praesumptio Similitudinis

The universality of problems leads to the question of difference and similarity.
Zweigert suggested the (in)famous praesumptio similitudinis, a presumption of
similarity: The comparatist should assume that different societies face similar
needs and that, to survive, any one society must have (functionally equivalent)
institutions that meet these needs. As a consequence, if the comparatist finds no
functional equivalent in a foreign legal order, he should ‘check again whether the
terms in which he posed his original question were indeed purely functional, and
whether he has spread the net of his researches quite wide enough’.:60

Perhaps no statement in the history of comparative law has been criticized
more than this short passage. Three types of this criticism deserve attention
here. First, the postulate violates requirements of scientific method: Following
Popper’s critical rationalism, the comparatist should try not to prove but to
falsify hypotheses.!¢! Second, the postulate violates requirements of ideological
neutrality, or requirements of the correct ideology: The comparatist should not
favour similarity over difference, but should either be objective and neutral as
between similarity and difference or should even openly advocate difference over

138 See above, pp 358 f. 13 f Zacher (n142), 39 f Ruskola, 101 Michigan LR 232 f.
160 Zweigert and Kotz (n 2). 40; for an carlier version see already Zweigert, ‘Praesumptio
Similitudinis’ (n 92) 755 f. Zweigert first mentioned the pracsumptio in *Méthodologie’ (n 2), 207 =

‘Zur Mcethode’ (n 2}, 198,
%! von Benda-Beckmann. (1979) 78 Zewrsekrift fiir vergleichende Rechiswissenschaft s7.
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simnilarity.?¢ Third, the postulate is reductionist: Similarity will only appear once
Iegall orders or institutions are stripped of culturally relevant and contingent
df:talls.153 Some defendants of functionalism vield to the critique; they are readg 1t
gwe.the presumption up.1¢¢ But things are not that easy. , T
First, the presumption of similarity must be placed in its historical context. Tt
was formulated after a war had been fought on the allegation of insurmountai.ale
dlffe_rences; this is one reason why comparatists tried to counter the presumption
of dlffererlme prevailing among ordinary lawyers of that time.165 In this sensg the
presumption of similarity was as critical of the state of affairs of its time :15 is
the current emphasis on difference, which may likewise be just a rhetorical strat-
egy.'%¢ Calls for “falsification’ of the Presumption are, then, as misplaced as calls
for a switch to a Praesumptio dissimilitudinis because they only shift the relati
between rule and exception.ls? e
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cons-tructive method: it deseribes the thought process between the general and the
specific, between presumed problems and institutions as presumed responses, that
crfeates legal knowledge. The claim of universality of a problem is a ﬁrsljc inte ) re:-
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legal system in relation to another. G renseotone
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becomes vital to understand clearly what the presumption does and does not say.
What is presumed to be similar are neither the legal institutions, nor the problems
to be solved by them and the need for societies 10 respond to them, but the
functional relation between problems and solutions: if a society has a certain
problem a, it must have a legal institution y, and different solutions to a are
functionally equivalent. This does not mean that different solutions to similar
problems, the core element of the functional method, are really ‘similar’; Zweigert’s
own formulation of ‘similarity’ is misleading. Tort law and insurance law are not
similar just because they fulfil the same function of providing accident victims
with compensation for their accidents. They are obviously different—not only in
their doctrinal structures but also (a point often neglected by comparatists} in their
effects and functions (or dysfunctions) regarding problems other than that of
compensation, such as deterrence, the creation of certain kinds of jobs (judges or
insurers}, litigiousness, or a welfare mentality. They are similar regarding only one
¢lement—namely, the solution of one specific problem. This is not similarity. This
is functional equivalence.16?

Some critics consider the praesumptio similitudinis to be internally inconsistent,
because comparatists claim that different legal systerns find similar results although
at the same time they advocate differences between the legal institutions they
compare.!”® They are partly right. Comparatists do indeed look at difference and
similarity at the same time, but that is not inconsistency. Rather, functional equiva-
lence is similarity in difference; it is finding that institutions are similar in one
regard (namely in one of the functions they fulfil) while they are {or at least may
be) different in all other regards—not only in their doctrinal formulations, but
also in the other functions or dysfunctions they may have besides the one on which
the comparatist focuses. The decision to look at a certain problem, and thus at a
certain function, therefore becomes crucial for finding similarity. But this is always
similarity regarding only that one function. The finding of similarity is contingent
on the comparatist’s focus.

It follows that this degree of similarity cannot explain a whole institution.
First, by choosing one institution f, a society decides against other possible func-
tionally equivalent institutions 5 and f,. The choice of tort law for compensation
purposes is, at least in part, a choice against insurance law for the same purposes. It
would therefore be wrong to say that ‘really’ tort law and insurance are the same,
because this would strip the decision for one and against the other institution of
its relevance. Second, when the comparatist uses one function as his tertium

comparationis, he deliberately leaves other functions out of his view for which

169 of Scheiwe, 83 Krittsche Vicrtcljahresschrift fur Gesetzgebung und Rechtswisscnschaft 15; Hein
Kétz, ‘Abschied von der Rechiskreislehre?’, (1998) 6 Zefrschrift filr Europitisches Privatrecht 493, 504 f.
170 Hill, 9 Oxford Journal of Legal Studies 103, 109; <f Frankenberg, 26 Harvard International L 440.
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Comparative lawyers may first respond that they do what functionalist lawyers
like Philipp Heck did: if rules and systems cannot be discarded altogether, they
should at least be improved. For example, comparison reveals that ownership is
transferred by mere consent in some legal systems, while others require the passing
of possession, but the answers to specific fact sitnations are remarkably similar,
These results can be formalized in three easy rules: Between transferor and trans-
feree ownership passes through mere consent; with regard to third parties owner-
ship passes through transfer of possession; third parties with notice must accept
the transfer of ownership between transferor and transferee under the first rule,17?
The ensuing system is still doctrinal and thus open to external criticism, but at least
it describes the state of the different legal systems better than their own rules.

Of course this leaves the more fundamental criticism against any kind of system-
building at large. This criticism cannot be avoided, because system-building is
inherently linked with equivalence functionalism.!78 Three kinds of relations are
indispensable for functional comparison: the similarity relation between the prob-
lerns in different societies, the functional relation between each individual problem
and the legal institution with which a given legal system responds to it, and the
equivalence relation between the institutions in different legal systems. The question
phrased by functionalist comparison therefore already entails a system; Zweigert’s
system-building only formalizes it. It would be a mistake to consider this func-
tional system as somehow more real than the doctrina) legal systems from which

it is derived, if only because its formulation is necessarily formal, too. The system
created by equivalence functionalism is a construction, and as such it is open to
criticism like any other system. But it may be a better, more appropriate system
than others, it may provide new angles on the legal systems we compare, and it may
thereby help us both understand and critique those systems.

5- The Evaluative Function: Determining the Better Law

While the construction of a system is thus an implicitly normative-critical project,
functionalist comparative law sometimes asserts an explicitly normative function:
Functionality should serve as a yardstick to determine the ‘better law’. This step
from facts to norms is always problematic in comparative law. Saleilles proposed
to look to the majority solution of legal orders to find a ‘droit idéal relatif’,17° but

177 Ralf Michaels, Sachzuordnung durch Kaufvertrag (2002). especially 188 £f; ¢f already Fr. Vinding
Kruse, “What Does “Transfer of Property” Mean with Regard to Chattels? A Study in Comparative
Law’, (1958) 7 AJCL s00—-15; Rodolfo Sacco, ‘Diversity and Uniformity in the Law’, (2001) 49 AJCL 171,
183 £

178 Luhmann, ‘Funktionale Methode und Systemtheorie” (n 100).

179 Saleilles (n 45); idem, ‘Ecole historique et droit naturel’, 1902) 1 Revue trimestriclle de droit civil

80,101, 106, 109 ff; Zweigert, 15 RabelsZ 19—21.
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why should majority suggest superiority? The Common Core projects look to
cormmonalities among all legal orders, but even the fact of commonality (to the
extent it exists] does ot have intrinsic normative force.180 Indeed, functional
comparatists often hesitate to move to such normative conclusions. Rabel, for
example, argued that evaluation was not strictly an element of comparative [aw,181
The neo-Kantians® concept of ideal law is independent of existing legal orders.182
Both approaches thus face the same problem from different sides. The sociologist
cannot deduce an ‘ought’ from an ‘is’; comparative material gives no guidelines;
even commonality has no independent normative force. The idealist philosopher
can develop his ideal law in the abstract; but it is not clear how the knowledge of
the different legal orders can help him or why that knowledge is even relevant.

Zweigert himself was aware that the empirical material collected by the com-
paratist did not have legal authority!3* and that the comparative lawyer, in order to
determine the better law, ‘must operate with assumptions which . . . would rightly
be derided by the sociologist of law as simple working hypotheses’.181 But he
thought that, whenever functionalist comparative law studies find similarity in
result among different legal orders, all that needs to be evaluated is the better
doctrinal formulation, and this is a task that the jurist is both able and entitled to
do.1%5 Others seem more ambitious.3

The unease is justified: equivalence functionalism provides surprisingly limited
tools for evaluation.!®” The specific function itself cannot serve as a vardstick, for
functionally equivalent institutions are by definition of equal value with respect to
that function—equivalence means, literally, of equal value. Once a specific func-
tion has been used to determine relative similarity, the same function cannot
determine superiority, for this would require a relative difference. It is impossible
first to isolate the function of a legal institution from its doctrinal formulation and
to measure this remaining functional element against some ideal funcrion, for no
such ideal function exists beyond the mundane reality of the legal order. In this
strict sense, better-law theory is not compatible with functionalist comparative law.

0 Hill, 9 Oxford Journal of Legal Studies 103 J. P, Verheul, *Cosi fan twtte’, in Comparabiiry
and Evaluation: Essays on Comparative Law, Private International Law and International Commercial
Arbitrationt in Fonour of Kokkimi-Iatridou {1994), 143—9.

11 Rabel, 13 Rheinische Zeitschrift fiur Zivile und Prozefirecht 280 (but sec 286 ff).

42 Radbruch, "Uber die Methede’ (n 20); Salomoen (n 21), 30 fT; Blomeyer (n 143). 2.

1 Zweigert, 15 RabelsZ 14 | idem, ‘Die kritische Wertung in der Rechtsvergleichung’, in Law and
Trade: Recht und Internationaler Handel, Festschrift fir Clive Sehmitthoff (1973), 403, 403.

181 Zweigert and Kotz (n 2), 11 £ of 47.

145 Zweigert, “Kritische Wertung’ (n 183}, 408 £ for a more explicit is/ought cross-over, see idemm, 15
RabelsZ 0.

188 Rheinstein, 5 University of Chicago LR, 617 & ‘[Elvery rule and institution has to Justify its exist-
ence under two inquiries: First: What function does it serve in present society? Second: Does it serve this
function well or wouid another rule serve it better? It is obvious that the second question cannot be
answered except upon the basis of a comparison with other legal systems’ (internal footnote omitted).

17 ¢f Niklas Luhmann, Zwickbegriff und Systemrationalitdr (1968), 120.
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This may explain why so many comparative studies list similarities and differences
and then run out of criteria to determine which of the laws is better.

If the yardstick must therefore lie outside the specific function under scrutiny,
it can be found either in the costs of an institution, or in its functionality or
dysfunctionality regarding other problems. This, however, makes a comprehensive
evaluation almost impossibly complex. Take, for example, the different responses to
car accidents of the New Zealand insurance system and the English tort law system.
Arguably, New Zealand’s law is functionally superior to English law regarding the
function of compensation, because its transaction costs are lower. English law in
turn is arguably superior with regard to the function of deterrence, because it creates
better incentives for careful driving. Now, equivalence functionalism suggests that
New Zealand meets the latter function of deterrence with other institutions—
criminal liability, for example—so we have to account for this in our evaluation, too.
But criminal law is costly and perhaps dysfunctional in so far as it clutters court-
houses, 50 we must also take the costs of court procedures into account, and so forth.
Micro-comparison regarding individual functions turns into macro-comparison
between whole legal systems,

This example illustrates the crux of equivalence functionalism: its advantages in
achieving comparability turn into disadvantages for evaluation. The focus on func-
tional equivalence instead of similarity or difference is a deliberate way of mastering
complexity without reducing specificity: institutions are made comparable precisely
by reducing them to one function. To evaluate these institutions, however, it is not
enough to focus only on this one function, because institutions are multifunctional;
vet the focus on all other functions and dysfunctions reintroduces complexity.

This does not make an evaluation of the results of functionalist comparison
impossible, but it shows its limits.!8® First, the criteria of evaluation must be
different from the criteria of comparability. Ultimately, evaluation remains a policy
decision, a practical judgment, under conditions of partial uncertainty. The func-
tional method can show alternatives and provide some information and thereby
greatly improve this policy decision, but it cannot substitute for it. Second, any
evaluation of functionally equivalent solutions is valid only with regard to the
function scrutinized in the comparative inquirv—one law, one institution is not
better than the other rout cours. At best it may be better regarding a certain
function. Thus, equivalence functionalism makes comparability possible, but
simultaneously suggests restraint in evaluating results.

A good example for the strengths and limits of functionalism for evaluation is the
House of Lords decision in White v Jones.189 The question was whether a solicitor
who had negligently failed to finalize a will was responsible to the intended bene-
ficiaries. The Court starts by assessing several functions of liability: Tort-feasors

' Prudent functionalists admir this much, eg Rheinstein, 5 University of Chicage LR 615.
189 [1995] 2 AC 207.
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should not go “scot-free’, solicitors should maintain a high standard, legacies play
an important role in society, etc. Then the Court compares various functionally
equivalent foreign doctrinal constructions that would support the solicitor’s liabil-
ity as to their adequacy within English law. However, while these foreign solutions
are comparable because they are responses to the same problem (functionalism),
the second step, assessing whether these solutions could be adopted in English
law, is a matter of doctrinal fit within English law. Functionalism could and did
play no role in this.

6. The Universalizing Function: Unifying Law

Evaluation is closely linked to another function connected with the functional
method since its early days: to be a tool for the unification of law. Functionalist com-
paratists advocate their method as ideal for this purpose, whether regionally (eg in
Europe), or worldwide. Their argument rests on functionalism’s ability to identify
similarities among seemingly different laws; it should enable [awmakers to write an
optima] uniform law that overcomes and transcends the doctrinal peculiarities of
local legal systems. Once the functional similarities of different laws are realized, the
argument goes, It becomes easier to unify them on the basis of these similarities.

Two problems with this argument have been treated above: the functional
method alone cannot reveal the best legal system (Section 1I1.5), and as an antidoc-
trinal method it is not well equipped for the formulation of legal rules that must be
doctrinal (Section III.4). Lawmakers cannot ignore lawyers’ actual experiences
with legal doctrine and the creation of systems if they want to create a new
doctrine and a new system.!% Functionalist comparative law works well for
critiquing doctrine, far less well for its establishment.

Yet there is an additional, slightly less obvious reason why functionalist com-
parative law is a particularly bad tool for the unification of law, A teleological
version of functionalism may well contain a preference for convergence, some
elements of which appear in the work of both Rabel and Zweigert. Equivalence
functionalism, on the other hand, provides arguments against unification. If differ-
ent legal systems are already similar regarding individual functions, as the
functional method shows, then the benefits from unification lie only in formal
improvements'?! and may well be outweighed by the costs.? First, it is often

190 Christian Baldus, ‘Historische Rechtsvergleichung im zusammenwachsenden Europa: Funk-
tionelle Grenzen der funktionellen Methode?, (2003/2004) 1 Zeitschrift fir Gemeinschafisprivatrecht
225; cf Jansen (n 153), 72 /.

191 See eg Ugo Mattei, ‘A Transaction Cost Approach to the European Code’, {1997) ERPL 537, 540,

192 See og Hein Kotz, 'Rechtsvcreinheitljc.hung: Nutzen, Kosten, Methoden, Ziele’, { 1986) 50 RabelsZ
1~17; Churistian Kirchner, ‘A “European Civil Code™ Potential, Conceptual, and Methodological
Implications’, (19¢8) 31 University of California Davis LR 671, 686 I,
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inefficient for lawyers to learn new formal rules if these fulfil the same functions as
the old ones; this is one important reason for practitioners’ continuing lack of
interest in the UN Sales Convention and for the reserved reactions of European
business to proposals for a unified European contract law.192 Second, the functional
method assumes that cach legal institution performs a variety of functions within
its legal system and that there is a sensitive interaction among the various institu-
tions in each system that accounts for intersystemic differences. Unification of
individual areas of the law is then likely to unsettle this balance. This can be
observed in the difficult coordination between the United Nations Sales Conven-
tion {CISG) and national legal systerns.'? The functional method with its emnphasis
on functional equivalence shows why unification may be easier than one might
think, but also why it is less important.

Of course, the last argument of interactions within a system can also provide an
argument in favour of unification. That different legal systems respond to similar
problems with different needs leads to problems in choice of law if actors, willingly
or unwillingly, pick and choose solutions from different legal orders that do not
combine into a whole. For example, one legal system may protect surviving
spouses through the law of succession, the other through family law; one legal
system protects poor parties through the law of damages, the other througlh the law
of procedure. This can lead to inconsistencies if, under a choice of law analysis,
different laws are applicable for different areas. Most of these problems, however,
can be countered through a functionalist approach to choice of law.194

1t becornes evident, somewhat surprisingly, that the functional method is not
only a bad tool for legal unification, but even provides powerful arguments for
maintaining differences. Indeed, modern law makers often prefer functional
equivalence to unification. For example, in European Union law, directives must be
implemented not in their doctrinal structure but only with regard to their results;
the implementing laws in the mernber states are not similar but functionally
equivalent. Similarly, the principle of mutual recognition in European Union law
requires not similarity, but equivalence—presumably functional equivalence.195
The OECD Convention on Corruption requires its member states 1o use not

192 But see now Stefan Vogenaver and Stephen Weatherill, “The European Community's Com-
petence 10 Pursue the Harmonisation of Contract Law—an Empirical Contribution to the Debate”,
in Vogenaur and Weatherill (eds), The Harmonisation of Eurapean Contract Law (2006), 105, 19 ff,

%2 For use of functionalist comparative law here se¢ Franco Ferrari, “The Interaction between the
United Nations Convention on Contracts for the International $ale of Goods and Domestic Remedies
{Rescission for Mistake and Remedies in Torts)’ (2007) 71 RabelsZ 52, 66—,

%4 Beiow, pp 378 f.

1% cof the examples of education degrees and data protection in Schetwe, 83 Kritische Viertel-
Jahresscheift fir Gesetzgebung und Rech tswissenschaft 31 £,
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similar, but functionally equivalent measures against corruption.!® So does inter-
national trade law: In the famous semi-conductors case, Europeans complained
that through monitoring Japanese corporations, the Japanese government was
effectively preventing those companies from exporting below certain company-
specific costs. Japan countered that monitoring measures were not restrictions.
However, a GATT panel made clear that the formal character of a governmental
measure was irrelevant as long as it operated in a manner equivalent to mandatory
restrictions.!7 In the Japanese legal culture, even formally non-binding measures
imposed by the government were considered and treated as binding. They were, in
other words, functionally equivalent.

7. The Critical Function: Critique of Legal Orders

This leaves the last proclaimed function of functional analysis, its critical function
in various ways: tolerance of foreign law, critique of foreign law, critique of our
own law, and critique of law in general. Functionalism does not fare equally well
for all of these.

Functionalist comparative law can overcome a home bias against foreign law.198
This shows particularly well in the conflict of laws, in which the question of accept-
ing foreign law gains practical relevance, and functionalist comparison is often
applied.'®® The most famous example for funcrionalism in the conflict of laws is
Rabel’s proposal to use functional comparison for the purpose of characteriza-
tion.2® Similarly, substitution and adaptation, the (somewhat idiosyncratic)
methods of aligning different legal orders, require functional comparison. But the
most important use of functionalist comparisons and functional equivalence con-
cerns the question whether application of foreign law violates the forum’s public
poiicy. The German Bundesgerichtshof, holding that a foreign judgment on punitive

1% Gemma Aiolfi and Mark Pieth. ‘How to Make a Convention Work: the Organisation for Eco-
nomic Co-operation and Development Recommendation and Convention on Bribery as an Example
of a New Horizon in International Law’, in Cyrille Fijnaut and Leo Huberts {eds), Cerruption,
Inregrity and Law Enforcement (2002), 349, 351~3 Mireille Delmas-Marty, Le relatif et Uuniversel
(z004), 253-7.

197 Japan: Trade in Semi-conductors, Report of the Papel adopted on 4 May 1988, Lis309, Basic
Instruments and Selected Documents 355/116, especially nn 109, 117.

1%8 Martijn W. Hesselink, The New Europear Legal Culture (2001) 51, 55.

'* For the usefulness of functionalist comparison for conflict of laws, see Arthur T, von Mehren,
‘An Academic Tradition for Comparative Law?’, {1971) 19 AJCL 624, 625,

#0 Ernst Rabel, ‘Das Problem der Qualifikation’, (1931) 5 RabelsZ 241-88. Graziadei (n 6), 103 ff,
even posits that the roots of functional comparative law are in problems of characterization. Yet while
early texts on functionalism draw the connection frequently, Rabel himself pointed to his education in
legal history as the source for his functional approach: Rabel, 'In der Schule’ (n 149) 158 f; and see
Reinhard Zimmermann, *“In der Schule von Ludwig Mitteis™ Ernst Rabels rechtshistorische
Urspriinge’, (2001) 65 RabelsZ 1. 35 .
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damages did not automatically violate German public policy, relied on an extensive
analysis of the various functions of punitive damages and its German functional
equivalents2®! A Californian Court of Appeal relieved a French company of the
requirement that it attain workers’ compensation insurance from a Californian
insurer, holding that the manifest function of the requirement—that employers
should be adequately insured by a solvent company—could be attained by different
means, in this case insurance with a French company.2°2 Western courts are now
more willing than before to recognize Islamic divorce based on unilateral
repudiation because it is functionally equivalent to divorce in Western democracies,
which, though nominally consensual, can effectively be brought about against or
without the will of one of the spouses.20? Between EU member states, community
law restricts the application of mandatory norms of the forum law if the foreign
law contains functionally equivalent norms.2%+ In all these cases, the tolerance for
foreign law is brought about by the recognition of functionzl equivalence.

At the same time, functionalist comparison can aid in critiquing foreign law,
especially when a legal system insists on its cultural autonomy. For the sake of
plurality and autonomy, critical strands in comparative law often invoke culture
against functionalism. But culture is sometimes invented and sometimes undesir-
able. Distinguishing ‘good’ from ‘bad’ culture is difficult for an insider lacking
a critical perspective, as well as for an outsider lacking sufficient insight. Func-
tionalist comparative law can be helpful here in preparing the ground for critique,
because it combines two important perspectives: awareness of culture on the one
hand, and a perspective from outside on the other. By reconstructing legal culture
in functional terms, functional comparative law helps preserve the culture’s other-
ness while making it commensurable with our own law—we see the foreign law's
functions and dysfunctions, both manifest and latent, and we know from com-
parison how else these effects can be brought about. The method does not provide
us with the tools to evaluate the foreign law. But without the groundwork laid by
functionalist comparisons, such evaluation is hard to formulate.

On the other hand, functionalist comparative law helps less in critiquing one’s
own law. The reason is again functional equivalence: Because we cannot say easily
whether a foreign law is better than our own, recognizing different solutions
abroad does not show us deficiencies at home. Functionalist comparison can open

0 BGH (4 June 1992). BGHZ n8, 312; English translation in (1993) 32 International Legal
Marerials 1327.

202 Tucei v Club Meditcrranee, SA, 89 Cal App. 4th 180,192 £,

03 See eg Mathias Rohe, ‘The Application of Islamic Family Law in German Courts and its
Compatibility with German Public Policy', in Jiirgen Basedow and Nadjma Yassari (eds), Jraniagn
Farmily and Succession Laws and their Application in German Courts (2004), 19, 28 ff. But see Cass Civ
(17 February 2004), D 2004, 825.

204 Hélene Gaudemet-Tallon, ‘De nouvelles fonctions pour l'équivalence en droit international
prive?’, in Le droit international privé: esprit er méthodes. Mélanges en Phonnewr de Pau! Logarde (2005),
303,315 .
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our eyes to alternative solutions, but it cannot tell us whether those alternative
solutions are better or not. Functionalism can provide us with a view of our own
law from the outside, but whether what we thus see is deficient must be determined
by other criteria. Functionalism can be critical of doctrinalism by revealing the
contingency of any one doctrine, but it cannot show a way towards law without
any doctrine, and it cannot itself provide such law.

Finally, functionalism is unhelpful in various respects in which critique may
be desirable. First, functionalism does not help in evaluating functionality and
purposes.2®* Quite to the contrary, in showing that other societies pursue the same
goals by different means, it may reinforce our conviction that certain purposes are
somehow necessary. Second, functionalism does not help us much in a funda-
mental critique of law. Functionalism may show how other societies fulfil certain
needs with other institutions than law, but it cannot provide alternatives to the
functionalist thinking inherent to our thinking about law. Third, with its emphasis
on understanding the status quo and on apolitical analysis, functionalist com-
parative law is of little use for political governance projects.?% Fourth, because
functionalist comparative law presumes separate societies and separate legal sys-
tems as objects of comparison, it is unable to conceptualize the way in which these
systems and societies are interdependent and overlap, a growing problem under
conditions of globalization. Fifth, functionalist comparison is unable to account
for wensions within legal systems, at least so long as it focuses on the relations
between whole legal systems rather than on legal subsystems. All of these are
real shortcomings, not only of the functional method in comparative law, but of
traditional comparative law at large, and to this extent critiques of the functional
method that are really aimed at mainstream comparative law are justified. But it
rernains doubtful whether any method of comparative law can fare better here.

IV. CoNCLUSION

Section III has rendered some surprising results. Generally, one assurnes that the
strength of the functional method lies in its emphasis on similarities, its aspirations
towards the evaluation and unification of law. This is the main reason why its

05 Hill, 9 Oxford Journal of Legal Studies 106 f.

20¢ David Kennedy, ‘New Approaches to Comparative Law: Comparativism and International
Governance’, 1997 Utak LR 545, 588 ff but see, for a promising proposal, Richard Buxbaum, ‘Die
Rechusvergleichung zwischer nationalem Staat und internationaler Wirtschaft', (1996) 60 RabelsZ 201,
211 ff,
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supporters sintce Rabel have considered it such a powerful tool, and why opponents
have felt the need to combat it so fiercely. Yet the discussion has revealed that the
functional method emphasizes differences within similarity; it does not provide
criteria for evaluation; and it supplies powerful arguments against unification.
Further, one generally assumes that the functional method does not account suf-
ficiently for culture and is reductionist. But as the analysis demonstrates, the firnc-
tional method not only requires us to look at culture, but it enables us to formulate
general laws without having to abstract the specificities.

These misunderstandings about the utility of the functional method arise
because comparatists unknowingly use different concepts of function, as demon-
strated in Section II. Because the relation between these different concepts within
the method was unclear, some of the hopes placed in the functional method were
unrealistic. The shift from a sociologically inspired to a legally inspired concept of
function within the functional method occurs quite precisely when Comparatists
move from description to systematizing and evaluation. A method reconstructed
Plainly on the basis of functional equivalence as the most robust of the concepts
and following a constructive epistemology can make fewer ¢laims in these last four
areas; in fact, it can suggest reasons for caution and restraint. At the same time,
such a2 method is less open to some of the criticism levelled against the functional
method as an explanatory tool.

Other disciplines have discarded functionalism only after utilizing its insights.
Functionalist comparative law has not yet made sufficient use of the benefits of
functionalism. This study can only hint at the possibilities, but its findings suggest
that 2 more methodologically aware functionalism will provide us with better
insights into the functioning of law. In addition, functionalism in comparative law
may well be immune to some of the criticism voiced against functionalism in the
social sciences. After all, law is a normative discipline for which teleology may be
useful or even necessary. Of course, this requires the construction of a more robust
functional method. This chapter proposes to base such a method on equivalence
functionalism and on an epistemology of constructive functionalism. Whether
such a method can hold its own—against the uncritical version of functionalism
on the one hand, and against the alternatives to functionalism on the other—
remains to be seen.20?

%7 But the attempt scems well worth the effort. For an atempt to develop and supply such a
method, using the idea of "legal paradigms’ t0 account for the variances between legal systems brought
about by functional equivalence, see Ralf Michaels, Tws Paradigms of Jurisdicrion, (2008) 27 Michigan |
of International L 1003, especially 1013-27.






