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ENGLAND LIMITS THE RIGHT TO
SILENCE AND MOVES TOWARDS AN
INQUISITORIAL SYSTEM OF
JUSTICE

GREGORY W. O’REILLY*

I. InmrODUCTION

Britain’s Parliament has adopted Prime Minister John Major’s
proposal to significantly curtail the right 1o silence.’ The new law will
allow judges and juries to consider as evidence of ginilt both 2 _sus-
E%g%u police questions during interrogation and a
defendant’s refusal to testify during trial,2 Supporters of the new law
had argued that change was greatly needed because the right to si-
lence was “a charade which [has been] ‘ruthlessly exploited by ter-

* Criminal Justice Counsel, Office of the Cook County Public Defender; .0, Loyola |
University School of Law, 1984; M.A., Loyola University, Chicago, 1985,

1 Royal Assent, Nov. 3, 1994, effective March 1, 1995. In England, until Major's
amendment, the right to silence provided that: “The failure of an accused person when
questioned to mention some fact which he afterwards relies on in his defense cannot
found an inference that the expianation subsequenily advanced is untrue, for the accused
has a right to remain silent. . . . The failure of the accused Lo testify on his own behalf may
not be made the subject of any comment by the prosecution. .. The judge may, in an
apprapriate case, make a comment . . | but he should make it clear to the Jury that fatlure
to testify is not evidence of guilt and that the accused is entitied to remain silent and see if
the prosecuton can prove its case.” 11{2) HaLsBURY'S Laws oF EnciLann 937-38 (1990)
(citations omitied), The right o silence is protecied by the Fifth Amendment to the Con-
stitution of the United States: “No person shall .. . be compelied in-any criminal case o be
a witness against himself . . .” 1.8, Const. amend, V. It has also been, adopted in the
International Covenant on Civil and Political Rights (hereinafter "Covenant™), which pro-
vides that “everyone shall be entitled . .. not to be compelled to testify against himseif or 1o
confess guilt." Art. 14 (3)(g), 61 LL.M. 368, 372 {1567). Both the United States and the
United Kingdom have, by treaty, adopted the Covenant. UwtTen StaTes Depr. oF STATE,
TreaTIES 1N ForcE 345 {June 19935), The treaty entered into force for the United States on
Scpu 8, 1992, 31 LL.M. 645 (1992).

2 The Criminal Justice and Public Order Act, 1994 Part 1T, §8 2731 (Eng.) {hercinak
ter Public Order Act}; Heather Mills, Tovgher Policies Aimed at Helping Victims of Crime, THE
InpereNpENT {London), Nov. 19, 1993, at 6; Michael Zander, Abandoning an Ancient Right to
Please the Police, Trix InoerENDEnT (London), Oct. 6, 1993, at 25 {editorial}; Howard's Begin-
ning, Tve TimEs (Londen), Oct. 7, 1993, at 17 {(editorial); British Rights Croups Critivize New
Crime Bill, Cur. Taza., Nov. 19, 1998, § 1, az 18.
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rorists.””> Proponents had also diminished the significance of the
proposed changes, contending that the accused’s silence will simply
become. “an item of evidence . . . scarcely a major infringement of a
defendant’s liberty . . . [and that the change] . . . should dissuade
offenders from thwarting prosecution simply by saying nothing.™

.H.rnwn views, however, contradicted the conclusions of two publi-
cations released by the Royal Commission on Criminal Justice in
19935 and spurred the vocal opposition of a number of groups. Those
who opposed Major's proposal noted that even the innocent have
valid reasons for remaining silent, and that the proposal would not
reduce crime,® but would increase the likelihood of false confessions
and erroneous convictions.” Those opposed to Major's proposal also
argued that it would undermine the presumption of innocence and
erode England’s accusatorial system of justice.®

Major’s new law will curtail the right to silence by allowing .mﬂmmmnu
and jurors to draw adverse inferences when a suspect remains silent.
It is the latest in a series of similar proposals by English police n._.:w
politicians,® and it adopts restrictions on the right to silence which
Parliament imposed on Northern Ireland in 1988.1 The new law con-
tains four parts: (1) judges and jurors may draw adverse inferences

3 Mills, supra note 2, at 6 )

4 Howgrd's R note 2, at 17,

% THE ggxﬂmzu.%inazg Jusoce, Repouwr, 1998, Cmnd. 2263 (hereinafter
RePORT]; ROGER Ling, THE Rovay CompMession oN Crimmear Jusmice, ResearcH Stupy No,
10, 1993 {hereinafrer Leng]. . )

8 The Right to Silence, Tre Economst, Jan. 29, 1994, a1 17 {editorial). .

7 Reasons for sitence inchude “the protection of Bamily or friends, a sense of —uni__r.wn-r
ment, embarrassment of outrage, ot a reasoned decision to wait until the allegation against
them has becn set out in detil and they have had the benefit of considered legai advice.
Rerorr, supre nowe 5, at 52. ,

8 Zander, syfra note 2, at 25 {The right 1o silence is "based on the presumption of
innocence, and reflects the burden thrown on the prosccution to preve the defendant
guiley, without any assistance from the defendant if he so chooses™); John Jackson, fafer-
ences from Silence: From Commen Law 1o Common Sense, 44 N. “E...EUEFD. 3@.,5@
{1993) (The use of adverse inferences aficr the prosccution has established only a prima
facie case shifts a burden to the accused to testify or have his silence aid §.n prosecution in
carrying its burden of proof. This violates the accusatorial principle that it is the prosecu-
tion’s duty to prove the accused's guilt.); The Right io g&..% note §, at 17 (editorial
taking issuz with the move 1 cureail the right to silence, arguing that it is an assanlt on the
presumption of innocence and the burden of proof). :

9 CammiaL Law Revision Comu., ELEVENTH RerorT on Evmenex {Generar), Cmnd,
4991, 11 2845 (1972} (describing similar proposals); see also THE Roval Oow.!..z oM Crame
NaL Procepurz, RerorT, 1981, Crond 8092, § 4.51 (Jan. 1981} (rejecting a u:.:.._.k. proposal
as contrary to a central element of the accusatorial system—that the prosecution bears the
burden of .

10 The M”_N_..omuaﬁ Evidence {N.L) Order (hereinafter Order], enacted Nov. 14, 1988, off.
Dec, 15, 1988, cited in 1.D. Jackson, Curtailing the Right lo Silence: Lessons from Northem Ire-
land, 1991 Crim, L. Rev. 404, 405.
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when suspects do not tell the police during interrogation a i

upon by the defense at trial if, under Enmnm_.nﬁammﬂnnm. Gm”nwmwnnh
could have been expected 1o mention the fact; (2) if the accused does
not testify, judges and prosecutors may invite the jury to make any
Smn_..m:mn which to them appears proper—including the “common
sense” inference that there is no explanation for the evidence pro-
acnn.n against the accused and that the accused is guilty;* (3) judges
and jurors may draw an adverse inference when suspects fail to re-
spond to womnn questions about any suspicious objects, substances, or
marks which are found on their persons or clothing or in the E.Nnn
“ara..n 53\.226 arrested; and (4) judges and jurors may draw adverse
inferences if suspecis do not expiain to the police why they were pres-

. The new law purports to control crime by curtailing the right to
m.__nbnn. ?._.nSm suspects to confess, and thereby increasing convic-
tons. While similar proposals have surfaced with great fanfare in the
past, and have been adopted in.Northern Ireland and Singapore
there is little or no evidence that they reduce crime.!? Police m_.::_.m
to obtain .ao:»,nummosu has not Jead.to the release of significant num-
bers of criminals, In fact, only a small percentage of suspects fail to
answer police questions, and evidence reviewed by the Royal Commis-
Sion suggests that they are convicted at a slightly higher rate than sus-
pects who answer police questions.’* Moreover, even if Major’s new
law Increases n.o:mnummo:m and convictions, it will not reduce crime, be-
“umzma if the criminal justice system has a failing, it is. not found in the
Ow percentage of cases lost in courts, but in the high percentage of
cases where the criminal is never caught- For Qmwu:_u_n, while only
twelve percent of reported crimes end up in court, over pinety per-
cent of those cases end in conviction.'® Even if Major’s new law Qﬂ@m
not follow the pattern of similar proposals, and succeeds in incre-

HM See infra notes 154 o 155,
s M“U,__n Qrder w”w supra note 2, §§ 3437, Compare Order, supra note 1.
8 .émﬁ. notes to 136 and accompanying texy; David Dixen, Politics Research, ond
Symbolism in Criminal Justce: The Right to Silmee and the Police and Criminal Evidemes do. 20

14 L

cases p” “n__.._.n_nﬂ by the Royal Commission found that suspects remained silent in 4.5% of
fascs in w lch interviews ook place, .F-..zo. supra note §, at 17, According to a study cited
g o T 3%03 of the Royal Commission, 41% of those who had been silent were acquit-
o pared to Awﬂ of those who had answered police questions. REPORT, supra note 5

o 38 (citing T. Williumson & S. Moston, The Extent of Silence in Police Interviews, in Torn

o OF m__.uznm Deaxrz (Steven Greer & R. Morgan eds., 1990)).
The Right (5 Silence, supra note 6, at 18,
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mentally raising the mmber of confessions and the conviction rate, it
will do nothing about the vastly greater number of cases where no
suspect is caught. Indeed, the Royal Commission concluded that ad-
verse inferences would increase neither confessions nor convictions, 18
The lack of evidence supporting the use of adverse inferences as a
means of controlling cxime has not deterred supporters of such meas-
ures in England, or even in the United States.)” Given that the ability
of Major’s new law to control crime 8 questionable, perhaps its appeal
is purely symbolic.!8

Forcing or strongly inducing suspects to talk, however, has practi-
cal consequences. The new law could prompt false confessions by
weak suspects and erroneous convictions of those who, although inno-
cent, failed to offer cogent explanations for their behavior or who be-
came confused. More significantly, curtailing the right to remain
silent will shift the criminal justice system from its accusatorial focus on
proof by witnesses and extrinsic evidence, to an inquisitorial focus on
the interrogation of suspects to gain evidence of their guilt This
change will undermine the accusatorial system of justice, jeopardizing
many of its benefits. Among these benefits is the foundation of an
open and democratic society—a strictly limited govermment, re-
strained in its ability to compromise individual dignity, privacy, and
autonomy. Such a move is inconsistent with the inherent distrust of
authority which heiped shape limited and democratic government.?

16 [ing, supm now 5, at 7980, -

17 Major’s plan was releaved just fnonths aficr the Royal Commission issued two reports
which indicated that adverse inferences weunld not produce the benefits suggested by pro-
ponents and discussed the probiem which could result if the use of adverse inferences was
adopted. ReroRT, tupre note 5; Ling, supm note 5. See alse United States Dept. of Justice,
Office of Legal Palicy, Adverse inferences from Silence, 22 U, Micw. JL. Rer. 1005, 112021
{1989} (part of the Depanment’s “Truth in fustice” series, this paper suggests adopting
adverse inferences from sitence in the United States to remove 2 “sheiter” lor the guilty
and provide an incentive 1o the accused to testify); David Heilbroner, The Low Goes on a
Treasure Hunt, N.Y. Times Macazing, Dec. 11, 1994, at 70, 73 (Justce Departiment drafts a
proposal to aliow adverse inferences to be used against persons whose property is subject to
forfeiture in drug cases),

18 Dixon, supra note 13, at 32-34 {discusing proposals to curtail the right to silence in
the context of the symbolism of legal reforms). Ser also Steven Greer, The Right bo Silence: A
Review of the Current Debote, 53 Mop. L. Rev, 709, 724 (1990) (discussing the symbolic im-
portance of the right to silenee and of the moves to curtail the right).

19 1 Wavwe LaFave & Jrrowo Iseazt, Croumar Proceoure § 1.6 (1984). Misan R
Damasga, THE Faces or Justice aNp Stare AutHorrry 90-91, 16465 (1986). Professor
Damaska has noted that both England and the United States have traditionally limited the
state to 2 modest role in managing socicty, relying instead .on the capitalist system and
volunmary associations. Ia siuch 2 system, justice primarily serves to mediate conflicis be-
tween citzens or associations. But by contrast, in activist atates, justice serves state policy,
and neither privacy nor autonomy justifies a dtizen's failure to cooperate during interroga-
tion or trial. The citizen i3 not 2 sovereign subject, but an object of stawe acticn and a

source of evidence.
r
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. England’s new limits 10 the right to silence could i
in the United States. One nubuonm escape the ummuﬁn““wun MM M._WOMM
that, as w.oaua Dworkin noted, “the ancient right {to silence] is about
to be extinguished in the nation which invented it "20 Moreover, unlike
Singapore, which has adopted similar limits, Britain is a nnﬁoma.&: it
has not become a police state, and citizens may still criticize the w«..

emment®! This democratic context makes the new limits on mﬂr
right to silence appear more credible and less extreme. )

Like theijr counterparts in England, some Amerj

ment om.ma&u have advocated :Emmmam the right SQMMHMMM nMMNnM_M
mB:S.. in mee. the United States Department of Justice advocated
w..._ovﬂwuw a litigation strategy to urge the Supreme Court to allow ad-
verse inferences from silence 10 remove a “shelter” for the guilty and
provide an .muaunmqn for the accused to testify.?? Others rmquam_na.
_m...mann— the right to silence as a “relic of the Star Chamber” which is no
_me%.. an_n.._ﬂ.: in today’s criminal justice systemn and have advocated
ng the right, and adopting the inquisitorial system of justice in
the United States.?® Advocates of this view could find a responsive
w—a_u_._nn m:. the United States, as the press, the public, and ﬁo_wmnmuuu
nwﬂcn.”.ow..u_;nnq.ﬁn and an ﬂmc.wo_.&as array of proposals aimed at its
o . " 1s, m...ﬁﬁ:a § attempt to control crime by limiting the
: ght to si ence merits close study, especially in light of the potentially
undamental impact of such a change on the American system of

20

- “.uztb g,ﬁz. A Brtz oF Ricars For Brrtas 4 meoﬁ.nivwvu..u added}.
ok, = w wma_ Goazner, Behind its Crisp Exterior, Singapors Funs on Fear, Con. Tasn

. 25, - § 1, at 1 {detailing fimits on political dissent and ion in Sings Y
22 Uit Soons o . and expression in Singapore).
pL. of Justice, Office of Legal Policy
; . : iy, pote 17, .

cause the right 1o silence is protecied by the Fifth Enmain:ﬁ Paper :-MMM. M.M.Wwwaww

457 (1991); Dwonkw, supra note 20, at 9.

23 Charles Maechling, Jr., Truth i ing Borrowi
tion, AB.A. J. 59, 60 cpm.ua.ﬁ i in Prosecuting ng From Europe’s Givil Law Tradi-

1994] RIGHT TO SILENCE 407
justice.

1. Tue DEVELOPMENT OF THE RIGHT TO SILENCE AND THE
ACCUSATORIAL SYSTEM

The development of the right to silence in England spanned hun-
dreds of years® and was intimately tied to the great struggle between
rival systems of criminal procedure-—the accusatorial common law
courts and the inquisitorial ecclesiastical courts.?® These systems were
fundamentally divided on a key method of investigation and adjudica-
tion: reliance on the accused to furnish testimonial evidence of their
guilt, The common law courts disfavored this method and came to
rely primarily upon independent evidence. By contrast, confession
was the essential component of the inquisitorial system employed by
the ecclesiastical courts, In the battle between these systems, the com-
mon law system has maintained the upper hand in England and has
helped shape that nation’s—and later the United States’—system of
limited, democratic government®” and accusatorial criminal
procedure.?®

25 Professor John Henry Wigmore and Professor Leonare Levy trace this struggle back
10 the carly 1200s. Lronaxp W. Levy, Omicms of THE Frrivt AMenowmenT: THE RicHT
AGAINST IncrimtvaTION 1324 (2d ed. 1986); 8 Jorn H. Wicmore, Evinence IN TriaLs
A1 Common Law 269-70 (John T. McNaughion Rev. 1961},

26 Wigmore divides this process into two phases. During the first phase, from about the
12005 into the 1600s, individualy used the right to silence as a defense when forced by
ecciesiastical courts o ke the vath & officls and accuse themseives of offenses, During
the second phase, beginning in the early 16005, accused persons began to assert the right
0 remain silent when asked incriminating questions in common law courts. WiGMoRE,
tupra note 25, at 268-70; see alse Levy, supra note 25, at 13-24; 1 McCorMicKk ON EVIDENCE
421 {john W. Strong ed., Practitioner Treatise Series, 4th ed, 1892). See infra notes 63-86
and accompanying text for discussion of the fight against the oath not only in the common
faw courts, but in the Crown's prerogative courts of the Star Chamber and the High
Commission.

27 For example, during the sixteenth and seventeenth centuries, the Crown's preroga-
tive courts, the High Commission, and the court of the Star Chamber ignored common law
and Parliament’s laws and forced testimony through the sath ex afficia Many of those sub-
jected to this procedure challenged the authority of the prerogative courts to assert such
power by appealing 10 the common law courts. Some succeeded by obtaining writs of
prohibition from common law judges, including Lord Coke. In Coke's time, however,
King James' assertion of the supremacy of the Crown over the law, capsulized by his aid
Eliesmere as rex est lex loquens (the King is the law speaking) won out, and Coke was forced
to retire from the bench. Lewy, supra note 25, at 22955,

28 According to Wigmore, this struggle was “composed in part of the inventions of the
early canonists, of the momentous contest between the courts of the common law and of
the church, and of the political and religious issues of that convulsive period in English
history, the days of the dictatorial Swarts. WiGMORE, sufya note 25, at 269; sor genarully
Levy, supra note 25. . .
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A. RIVAL SYSTEMS OF CRIMINAL PROCEDURE

Until early in the thirteenth century, both systems relied upon
~ trial by compurgational oath and trial by ordeal, including ordeal by
batde, as methods of adjudication.?® By early in the thirteenth cen-
tury, trial by compurgational oath or “cononical purgation,” had
fallen into disuse as it had become little more than a corrupt swearing
contest. Under this method, the accused, often with the support of
others, would take an oath of denial. Although in earlier times sup-
porters had to have personal knowledge of the event at issue, this
requirement fell by the wayside; instead, arcane and complex forms of
oath came into use. If the swearer erred, the oath was considered
“burst,” and the swearer’s falscness was revealed.® Until early in the
thirteenth century, trial by ordeal was the primary method of adjudi-
cation. Its verdicts were considered just because the result of the
ordeal was viewed as a divine judgment.® In 1215, however, the
Fourth Lateran Council removed this divine rationale and barred the
clergy from administering ordeals.?® This helped prompt both sys-
tems to find new methods of adjudication.3®
The division between the two systems became pronounced early
in the thirteenth century, a period when both common law and eccle-
siastical courts maintained spheres of jurisdiction in England.** While
most offenses were tried in common law courts, ecclesiastical courts
had wide jurisdiction and were not limited to what peopie today might
consider religious affairs. For instance, they tried cases involving “sins
of the flesh” such as fornication and adultery, and miscellaneous of-
fenses such as usury, disorderly conduct, and drunkenness.®® Early in
the fourteenth century, attempts were made to limit the ecclesiastical
courts’ jurisdiction over laymen to matrimonial and testamentary mat-
ters. These limits did not, however, remain fixed and were not rigidly
enforced.’® Consequently, the ecclesiastical courts continued to
touch the lives of many ordinary citizens. -

29 Levy, supra note 25, at 914,

30 14 at 56, 9.

31 Id at 914,

32 Jd. ar 14.

3% WicMORE, supra note 25, at 278 (the ecclesiastical courts also cmployed compurga-
tional oaths, Asin the common law courts, these came to be Little more-than a farce).

34 1d. at 270-71 (the history of the development of the right to silence begins in the
early 1200, a period when the ecclesiastical courts stil) maintained a large jurisdiction and
influence).

35 Lxvy, supra not= 25, at 4544,

38 Ses WiGMORE, supra note 25, at 271 {citing “De Articulis Cleri,” T Statutes 209, 2 Inst.
600 {Lord Coke)) {the limit on teclesiastical jurisdiction did not remain fixed and was 2
contentious issue for hundreds of years). .
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In common law courts, trial by ordeal waned .nmn_q. in the thir-
teenth century and was replaced by nm.—._.«. ».oa.m of trial by jury. In z.-M
first phase of these carly trials, the jury of “presentment mmnﬁn.
whether there was sufficient evidence to put a person on wial*? This
guaranteed the right, established in Magna A.UE.B., not to wn put on
trial without first being charged by credible 55.088..6 Uniil the six-
teenth century, the presenting jury was compriscd of local persons
who often had personal knowledge of the nrﬁmn..uo .

In making what amounted to a charging decision, the jury of pre-
sentment could not interrogate accused persons or nw..= Emn_ ta Bw.n
an oath. This rule was summarized in a famous maxim: “No one is
bound to inform against himself . . . but, 1&05 n.un_uo«nm by _uﬂwv”n
repute (fams), he is held (tenetur} and vnﬂn_.nnm (licet) to show, if h h
can, his innocence and purge himself [by taking a purgaton 2:3..
Some commentators, including Wigmore, have ﬁﬁ:ma that during
the early developmerit of the jury wial, the right to silence only ap-
plied to this initial phase of the criminal process, and not to
w&:&nwmou.:. j iginally decided only if there was a common

resenting jury ori
vnznﬂmﬂ the ﬁnﬂnmm mzmmwr If so, a formal nru_.mm zou_m be H.E&a
and the accused would stand trial. It did not decide guilt or inno-
cence.? Since abolition of crdeals in the thirteenth century elimi-
nated the primary method of u&ﬁ&nﬁwwm“ .?.n—.mnu began to fill .ﬂwn
gap by asking presenting juries to adjudicate wEﬁ. and enter ﬁ...m..mm,
often after adding other members of the commanity to the jury.®® Al-
lowing the same jury which had already decided to mazke an accusa-
don also to decide guilt or innocence was deemed unfair,

17.

H %miﬂ%.mm MMM»MHH»WMWB provided thar “No Baififf m.ou__ .”_n...nnm!,.ﬁ a?u.ﬁ.v:n M,S‘
man to his open Law, nor ta an Oath, upon his own bare faying, §M.o5 faithiul " _MHZM Onw
brought in for the fame.” 1 THE STATUTES AT LARGE, From Machia :mcﬁ: TO q:np_ o oF
e ELEVENTH PARLIAMENT OF GreaT Breram, anwo 1761 10 (1762). Fora gene
siom, see Livy, upra note 25, at 14,

25, at 15, 35. .

MM r-.hm“. %H MM” 25, at 56, 9; WiGMORE, supra note 25, at 26869 u._mmu. .nw._n Muan:d.
ment that public repute first be established was ro:on.nn in the breach: E_wooﬂwsou .nM
officic procedure as practiced recognized little necessity of M”ﬂnwﬂcﬂnﬂ by mmon 1o
port’ or “violent suspicion.”™ Mary Hume Maguire, Attack of o ok Eqaui ath
Eb?waba%mﬁoﬂ%muﬂ%%§§§ Essays v History

H * ) » :
mo.__.”.: M..—F_._._..Mzﬁm“qﬁom some commentators, such as gwﬁo_d..a:.:u« the mE.Sn:n-. ..M_:E:H.
common law did not differ from the inquisitorial system in it use of the nMo-oz...cw _.n fwo
systemns differed merely about who should have the right to put someonc under
how it should be done. Wicuoxe, supre note 25, at 27.
42 Lywy, supra note 25, at 15,
43 jd. at 16.
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Consequently, two scparate juries developed—a presenting juryand a
trial jury~—and the accused were given the right to challenge ial ju-
rors as personal enemies or false accusers. By 1352, the accused also
had the right to challenge jurors to assure that they were not generally
predisposed to convict and that they would render a fair decision.
Within another century, the Jury evolved from a collection of well-
informed witnesses to an independent and disinterested decision-
maker which based its Judgement on evidence presented in court,
rather than on personal knowledge. 5 .

The ecclesiastical courts’ new method of investigation and adjudi-
cation was the inquisitorial cath, with which they attempted to elicit a
confession from the suspect and use it as the primary form of evi-
dence. According to Professor Levy, this method grew out of the ec-
clesiastical inquest. Such an inquest was based on interrogating
persons under oath. For example, a traveling bishop charged with
rooting out heresy would put parishioners under oath and closely
question them to obtain denunciations of heretics. Initially, the inves-
tigating bishop could not adjudicate the guilt or innocence of the ac-
cused.*® This changed in approximately 1200 when Pope Innocent III
extended the bishops’ role to adjudication.*?

The move toward the use of inquisitorial methods in the ecclesi-
astical courts accelerated when the Fourth Lateran Council elimi-
nated the ordeal as a form of adjudication and filled the gap with
three new methods of investigation and adjudication, each of which
relied on the inquisitorial oath.® The first method, the accusatio, was
the old method of adjudication where private persons voluntarily ac-
cused others, ook on the burden of proving their Mnn:uwmoz, and also
accepted the risk of being punished if they failed. The second
method, the denunciato, also used a private accuser, but eliminated the
burdens and risks by allowing that person to act essentially as an in-

former whe secretly denounced the accused 1o a Jjudge, who then ac-
ted as a prosecutor. In the third method, the inquisitio, the judge
acted as accuser, prosecutor, Jjudge, and jury.#®
- Inquisitorial procedures set almost no limit on who a judge could
imprison and put to an inquisition. A judge required only that “in-
Jamia’—infamy or a bad reputation—attached to the suspect. This

4 1 ae 1619,
45 Id. at 18-19,
46 4 at 22,
47 I

48 The Fourth Lateran Council also ratified the bishaps’ role in adjudication, Jd ac 29:
Wigmore, rupra note 25, at 275 n.28,

19 Levy, suprs note 25, at 2% WIGMORE, supra note 25, at 275 (the inquisitin “becarne-a
favorite one for heresy triais”),
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could be established by common report {fama), =o.8m_.mo§ suspicion
{clamosa insinuatis), or even by the judge's own mEv_ﬂon.u.S In prac-
tice, judges usually ignored even these Susk.__nss on putting 3 person
through an inquisition.’! The absence of cvidence;at this stage was no
impediment since the system relied on the next stage, the inquisitorial
process, to cxtract the evidence from the mouth of the accused.

At the start of inquisitorial proceedings the wnm.sunn was forced to
take an oath de veritate dicenda, to answer all questions honestly. .H_E
oath was designed to induce selfincrimination, because nozmnmamou
was the engine of the inquisitorial process. ..H.ro chance that E-E—m:m
the accused said could be construed or twisted to mean mou_nnﬁ.pm
incriminating was greatly improved because Em.wnnﬁom was kept ig-
norant of the charges, the accusers, and the nﬁmmunn. If the content
of the accused’s statement could not, itself, convict n,._n unncun.n ofa
crime, it still might subject him to punishment for perjury. While the
hazards of taking the oath seem overwhelming, the suspects had no
choice. If they did not take the oath, they could be no.umimnnn guilty
pro confesso, as if they had confessed,52 or they could be __..uw_._monn.w for
contempt. In some cases, suspects faced the threat of imprisonment
for life if they remained silent.’® In England, the .cunu de veritate
dicenda became known as the oath ex officio—because in a._m vﬂommna.
ings a judge served ex officio as accuser, indictor, .w:m. convictor.™

While objections to the eath and Faui_..o:w_ methods quickly
developed, England did not enforce the wan:mws.ﬂu_ systemn .mo._. hun-
dreds of years. In 1246, the zealous Bishop of .?ﬂnomﬁ m@ﬁ:ﬂ.ﬁoﬂ.da
the oath to investigate and prosecute sexual misconduct. A.r._m nmmo_.ﬂ
provoked protesis strong enough to move Henry I to order local
Sheriffs to bar the use of the oath in ail but Emﬁ.ﬁoa.& and Sm.m.p.
mentary cases.® Farly in the next century, Pariiament un_o_uﬁn..n— this
prohibition. Despite such formal prohibitions, the mr.w._nnr continued
to use the oath to root out heretics and enforce qn.w_m._ccu cﬂ.ro&cxw,
first by the Catholic church, and later by the Anglican establishment
and the Crown.>® B .

By the sixteenth century, significant opposition to the oath and

50 Levy, supra note 25, at 24. .

51 Ser supranote 35 and accompanying text. “[I1n England, ex _@.umem procedure 2 prac-
ticed recognized little necesity of presentment by ‘commen report’ or *viclent suspicion.

i 40, at 203, )

Eﬂmu_.:nam ns,‘. J%%unnnﬂﬂ 25, at 23-24. The accused of that age also took seriouslty the threat
of damnation for lying under oath, X

55 Fd at 132, 14248, 150, 156, 179,

54 12 ae 24,

55 [d. at 47.

56 [d at 4748, 6360,

¥
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inquisitorial methods began to develop. In 1525, William Tyndale
published the first New Testament in English, in which he highlighted
with commentary a section from Matthew condemning oaths, and
urged opposition to them. In 1528, he expanded on his views in 2
tract condemning the oath as a violation of a person’s conscience.5?
In 1532, John Lambert, in fighting a heresy prosecution, was possibly
the first person to decry the oath as illegal. He argued that no one
could be forced to take the oath without first being charged by credi-
ble witnesses through a jury of presentment®® That year, the
respected lawyer and scholar Christopher St. Germain also published
a tract attacking the ecclesiastical courts in general, and the oath in
particular. He argued for the supremacy of the commeon law over ca-
non law, and alleged that the oath unfairly forced the accused to tes-
tify without proper accusation and put the innocent at risk more than
the guilty.5® Finally, that year, Parliament petitioned the King for re-
dress from the oath, objecting to its imposition before fair and open
accusation, and to its use before the accused was shown clear
charges 80 : :

In the mid-sixteenth century, the struggle between officials who
sought to use the oath and individuals who asserted a right to silence
shifted its main battleground from the religious arena to the center of
the political stage, as religious revolutions swept England. Ecclesiasti-
cal matters became matters of state when Henry VIII formed the
Anglican church, installed himself at its head, and denied the author-
ity of Rome. After Henry, Mary's reign brought a violent reaction, as
she swung England back to Catholicism. Just as yiolent were Eliza-
beth’s efforts to bring the church back under the Crown’s authority &1

37 Tyndale wranskated Matthew as follows: “it was said to them of old tyme, thou shair
not forswere thysife, but shalt performe thine othe o god. Baa 1 saye UALD YOW, swere not
atalt. . ..” 14 a1 6263 McCormick cites St Paul's Epistle to the Hebrews as a possible
bibiical source of the right to sitence: *I don't tell you to display that {your sin} before the
public like 3 decoration. nor to accuse yourself in front of others.” McCorMmick o Evie
PENCE, supra note 26, at 421 n.2 {alteration in original),

58 Lewy, supranote 25, at 62. See supranotes 37 10 41 and accompanying text for discus-
sion about the jury of presentment and the Magnz Carta.

58 Levy, supra note 25, at 64-65.

60. Jd at 6667

1 Henry VIII employed the oath and the inquisition in his efforts to solidify Anglican
supremacy. Id. at 69-76. The Catholic Queen Mary used & strong High Commission and
Star Chamber to solidify Catholic supremacy at the expense of protestants, prosecuting
them as heretics. 7d. at 76-77. These courts' use of inquisitorial methods provoked opposi-
tion and helped foster arguments supporting the right to silence. Jd. at 77, When Eliza-
beth took power, she simply reversed the roles of protestants and Catholics. Jd. at 83.91.
Under Elizabeth, the punishment for treason was “a peculiarly gory one, deliberately in-
tended to be a spectacle of horror,” /4. By 1585, approximately 176 Catholic priests and
laymen met this fate. Id. at 87. Through Parliament’s Act of Supremacy, the Crown took

R ¢
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Parliament recognized this authority in the Act of Supremacy, which
gave the Crown power over all ecclesiastical matters, and allowed the
delegation of this power to commissioners, 52 -

In the Jast half of the sixteenth century, ecclesiastical matters be-
came matters of state, and religious violations became treasonable,
Not surprisingly, the Crown adopted ecclesiastical methods—the in-
quisition—to enforce religious and political orthodoxy. Conse-
quently, the tools which the Crown used in this effort, the Court of
High Commission and the Court of the Star Chamber, became the
central battleground in the development of the right to silence.®®
While both institutions could impose the oath and force testimony,
the High Commission did not allow the accused to know the charges,
or to be represented or assisted by counsel .54

By early in the fourteenth century, the Court of the Star Chamber
had developed from its birth as part of the King’s Council into a jud;-
cial body. In its early years as a judicial body, its proceedings were
secret and its methods were largely within its own discretion. These
methods included inquisitorial techniques, the use of secret inform-
ers, and even torture.® By 1580, however, the Star Chamber had be-
come less fearsome. Its proceedings were open, and its jurisdiction
was generally limited to enforcing royal orders. Although it could stifl
administer tortsre, branding, and imprisonment, it did not exact the
mast severe penalties, such as dismemberment or death 8 This rela-
tively moderate trend ended late in the sixteenth century as the
Crown began to use the Star Chamber along with the High Commis-
sion as inquisitorial enforcers of religious and political orthodoxy.

all Eeclesiastical powers, mchading those of the cowts. 7d. at 95, As Protestantism was re-
esabiished, Catholics became both heretics and traitors. Jd. at 66-76, 83-92, 95.

52 The settiement which included the Act of Sapremacy dates to 1559, Jd. at 85, 95.

S5 Id at 8385, 10001, 106, 184:86. As authorized by the Act of Supremacy, the Crown
delegated its power over refigious matters to the High Commission which, by 1576, began
1o resemble a tribunal. Is procedures were, if anything, more repressive than those of the
Star Chamber. Jd. at 125,

54 In attacking the High Commission's procedures, James Morice noted that, by con-
trast, the common law coarts and even the Star Chamber in most cases, assured that the
accused “hath a knowne accusor, and perfect undersandynge of the cause or cryme ob-
jected, and therewithall s permitted fo have 2 coppie of the bilf of complainte o_.w..non.-n.
tion .., and tyme convenient, and counsell learned well 1o consider and advise of hix cathe
and answere,” Jd. ac 13283 (quoting James Momce, A Brierz TreaTise OF QaTHES EX.
ACTED Bv ORDIRAMES AND ECCLPstasTiCAL JUDGES, TO ANSWERE GENERALLIE TO ALt Sucs
ARTICLES OR INTERXOGATORIES, AS PLEASETH ThEM TO Prorounn. Ano or Twerx Forcen
AND COnsTRAINED OaTHES EX OFRICIO, WHEREIN 18 FROVED THAT THE SAME ARE UNLAWFULL
38-39 (1600 ed.)).

&5 The coun's name came from early references 1o its meeting room, a chamber with
stars painted on the ceifing. Jd at 49, 5158, :

&6 Id at 160-01, 106,
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B. THE CLASH OF RIVAL SYSTEMS

The inquisitorial methods of the Crown soon_came into conflict d
with the common law courts. As early as 1568, Lord Chief Justice Dyer
of the Court of Common Pleas granted a writ of habeas corpus freeing
a prisoner who was being forced to take the oath. In granting the
writ, Dyer was the first to justify objecting to the oath in what became
a famous maxim: “nemo tenetur seipsum prodere,” or, no man shall be
forced to produce evidence against himself.57 While Dyer viewed this
maxim as having derived from the canon law, its historical origins and
Justification remain vague. This ambiguity about the source of the
maxim was common during the late sixteenth century, as a variety of
reasons were articulated to justify silence when the oath was imposed.
For instance, when Puritan Thomas Cartwright was accused of reli-
gious offenses, he argued that the oath invaded an individual's pri-
vacy, violated that person’s conscience, and was against religious
principles 68

Soon, common law and the Magna Carta became the primary jus- ~
tifications for opposition to the oath. Respected lawyer and member
of Parliament James Morice argued that the oath violated common
law by presuming the accused guilty and forcing them 1o prove that
presumption true.*® To Morice, this violated chapter twenty-nine of
the Magna Carta, which assured that criminal proceedings would be
governed by the jaw of the land as established by Parliament, and aoa—
by the Crown and its special courts.™ According to opponents of the'
oati Tike Morice, Parltament hiad barred the use of the cath in 1534, —
when it repealed a law dating from 1401 which had given bishops the
power to use inquisitorial techniques.” In addition, they believed
that the methods of the Crown’s inquisitorial courts violated chapier
twenty-eight of the Magna Carta, which required proper presentment
before the cath.” Some opponents even asserted that chapter twenty-

87 According to Justice Dyer in Leigh's case, in cases involving life or limb, "the lawe
compelied not the partic to sweare, and avouched this place, ‘nemo tenctur seipsum
prodere.”™ Fd ac 96, 105.

681 at 177,

69 Id at 19496, Morice also viewed the procedure as a violation of privacy. I at 196.
In addition, he decried it as unfair, because the methods allowed questioners to confuse
suspects,'and then convict them from the confused words taken from the suspects’ own
mouths, I at 56.

70 7d at 19495,

71 Id. at 180-81, 185. The Act of 1401, De Hasrieco Comburends, {concerning the heretic
who must be burned) had authorized bishops to use inquisitorial techniques to root out
and burn heretics. fd at 5762 In 15634, when Henry VIU himself fought the church,
Parliament succeeded in repealing the law, an enactment which did not stop Henry from
carrying on his own inquisitions which resulted in the deaths of 51 heretics. 7d, at 68-69.

72 Id, at 171, 235-36. _

o
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cight barred the cath outright, regardless of proper presentment,”

These arguments against the Crown’s use of inquisitorial proce-
dures rested upon the asumption that both the Magna Carta and the
common law lirhited the Crown's sovereignty and that Parliament, as a
source of the common law, limited the Crown's sovereignty. Not sur-
prisingly, the Crown did not agree with these assumptions and it con-
tinued to impose the cath, By the seventeenth century, the struggle
over the oath and the right to silence became a struggle of Parliament
and the common law courts against the Crown,” For cxample, early
in the seventeenth centery Parliament made four attempts to recon-
firm chapter twentynine of the Magna Carta, hoping to force the
Crown to adhere to the procedures of the common law courts,”

The common law courts were also active during this struggle.
Perhaps the ablest champion of their position was Lord Coke. As
Chief Justice of the Cowrt of Common Pleas, Lord Coke asserted the
preeminence of the common law courts and set clear limits on the
Crown’s ecclesiastical courts. His opportunity came in Fuller's case,
when the judges of the King's Bench sought his advice on how to re-
solve the King’s demand to punish Nicholas Fuller, an attorney and
member of the House of Commons. Fuller had aggressively attacked
the High Commission when he sought writs of habeas corpus from the
King's Bench to free his clients from 2 High Commission prosecution.
In his report on Fuller’s case, Coke wrote that the judges had resolved
that, while the ecclesiastical courts were competent in their own
sphere, they enjoyed their jurisdiction only through Parliament’s au-
thority, and cormmon law courts could rule on the limits of that juris-
dicton. Applying these principles, the court authorized the High
Comimission to punish Fuller only for ecclesiastical offenses such as
heresy, and not for amy common {aw offenses.” Coke confirmed
these principles by issuing a series of writs of prohibition, halting pro-
ceedings as contrary to the Magna Carta and the common law. These
rulings asserted Parliament's power to make law, confirmed the indi-
vidual's right to the benefits of commeon law, and evinced a hostility to
the oath and inquisitorial procedures.”

3 I at 171,

74 Id ar 21728, 241-46.

75 I, ar 227-28.

76 Id, ac 233, 25840

77 These cases included writs of prohibition imsued by Coke to bar prerogative courts
from interrogating suspects. The writs were based on the justiication that these courts
were operating beyond their jarisdiction, that the subjects were entitled 10 the benefits of
common law, and that Parliament, and not the King makes law. Jd. at 244-47, 249 oono._u
opinions, in combination, evince a general hoatility to inquisitorial procedures. The case
of Thomas Edwards stands as an exampie, and was chosen by Coke 10 appear in his Re-
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Coke’s rulings threatened to undermine the Crown's inquisitorial
procedures and ultimately the supreme authority of King James. In
response, King James dismissed Coke from the bench in 1616.” De-
spite this, the Jaw began t limit the application of the oath and in-
quisitorial interrogation, and the right to silence began to develop.,
The Court of Star Chamber could force suspects to take the oath and
subject them to interrogation only in cases of misdemeanors—where
loss of life or limb was not possible—and then, only after they had
been shown the charges against them.™ Also, the High Commission
barred the oath in criminal cases. While the oath could still be used
against the clergy, ordinary citizens faced the oath ¢nly in testamen-
tary and matrimonial cases.’

These rules were gradually extended through the arguments of
those objecting to the use of inquisitorial procedures.®! In addition,
objections to the oath were no longer based primarily on the inquisi-
tor's failure to provide proper presentment, Oppenents of the oath
argued more expansively, that it was wrong to coerce peopie to testify
against themselves because such procedures violated human dignity
and were contrary to the human instinct of self preservation, 82

As opponents of the oath began to articulate this more expansive
N

porits. /. at 245-46; Edwards’ case, 19 Coke's Rep. 9,2t 10 {1668), The use of such wrirs had
a long history, dating back to the thirteenth century when on the King's behalf writs were
isstied w0 halt ecclesiastical courts from using inquisitorial methods in cases beyond their
jurisdiction, Lave, sugrs note 25, at 21618,

78 The King viewed his power as supreme, including his power 1o make law. Livy, supra
note 25, at 242-43. Coke's view, that law stood, over the ward of the King, was naturally
seen as a challenge to the Crown's supremacy. Id. at 258, Afier he was dismissed from his
Judicial role, Coke continued his fight against the oath as 2 member.of Partiament. Jd at
261, ) 7

7 il ar 957,

80 14 a1 98657,

81 For insuance, during an investigation into fraud and corruption by the House of
Lords in 1620, witnesses and suspects were wld that they would not be forced to incrimi-
nzie themselves. In 1628 common law judges agreed that a suspect in a murder case could
not be coerced into confessing. In a seditious conspiracy case a year later, suspects werc
only obliged to answer questions which did not concern themselves, In a 1631 rape prose-
cution, the suspect argued that he should not be examined “of those whereof he must
accuse himself.” Id at 263-64.

B2 K at 263. These views gained strength, through Parfiament’s Petition of Right, for
which Coke was a notable proponent. The Petition included objections to an ocath and
forced interrogation which was imposed by a special commission of the King secking to
compel individuals to contribute to a loan for the Crown, Jd. at 262-63. It was in the
debates on the Petition that Coke urged the supremacy of the law and the Parliament over
the Crown: "I know that prerogative is a part of the law; but ‘sovereign power’ s no parkia-
mentary word . . . . Magna Charta is such a fellow, that he will have no soversign, Iwonder
this sovereign was not in Magna Charta, or in the confirmations of it. 1f we gran: this by
implication, we give a sovereign power above al laws.” 2 Curnsert W. Jotnson, Tue Lire
or Sik Epwarp Coke 287 (2d ed. 1845); se# also LEvy, supra note 25, at 261,
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view, England suffered a severely reactionary inquisition under King
Charles and Archbishop Laud. Under Laud’s power, the High Com-
mission came to dominate the Star Chamber, and it reached into local
districts where its influence had never before been felt.® Charles sub-
Jjugated the courts and Parliament. Their petitions and writs objecting
to the inquisition almost ceased.* The inquisition increased its prac-
tice of extracting incriminating statements through the vigorous use
of the confession pra confesso. Under this practice, those who refused
to furnish the evidence of their own guilt were treated as if they had
confessed. This rule also applied when those who did answer had
failed, in the opinion of the inquisitors, to do so fully, plainly, and
directly. Supporters argued that these procedures were justified be-
cause the innocent had nothing to hide, and the truth could not hurt
them. Only the guilty would therefore refuse to answer.85

The prosecutions of John Lilburne proved to be a turning point
in the conflict between the Crown and the supporters of the common
law. The result was a'victory for the right to silence and a devastating
defeat for inquisitorial procedures in England.#¢ The Star Chamber
charged Lilburne with importing seditious books into England,
Lilburne denied importing the books, demanded that he be charged
and confronted by his accusers, and refused to take the oath or to
answer any of the inquisitor’s "impertinent questions, for fear that
with my answer I may do myscif hurt.*¢?

In 1639 the Star Chamber found Lilburne guilty of contempt for
his refusal to take the oath, jailed him untl he agreed to do so, and
sentenced him to corporal punishment. At his flogging, Lilburne
preached to a large and sympathetic crowd about the injustice of the
inquisition.® The polidcal tide was turning against the Crown, how
ever, as the first shudders of political revolution were felt in England.

8% Lrvy, suprs note 25, ar 26667, 27071,

84 Id qut 268,

88 1d ag 269, 270-71.

88 Lilburnc actually sulfered four prosecutions, and although he won his cases in court,
he was eventually forced into exile and then imprisoned at Dover Castle, In 1657, at age
43, while at home on & parole, he died. [ at 269, 275300, 312: PAvLNE GREGC, FREE-BORN
Joun, A Brocaarny or Jorn Lisusne 346 (1961),

87 Lilbarne and another prisoner were “remanded 1o the prison of the fleet, there to
remain until they confort: themseives in obedience to take their oaths, and to be ex
amined. . . ." 3 Thomas B, Howew, A Comrixte CottecTion or StaTs TriALY AND Pro-
CEEDINGS FOR HicH TREASON anp Ornzx Crivzs AN MISDEMEANORS FROM THE EARLIEST
PERIOD TO THE Yeax 1788 1323 {London, Paternoster Row Press 1824); Lavy, supranote .mu.
at 273, Lilburne also invoked the Petition of Right, arguing that it barred the imposition
of the oath. Jd at 277. See McCommacx on Evinence, supra note 26, at 423, for a brief
discussion of Lilburne’s trials,

88 Levy, supra note 25, at 277; s alss McCormick on Evipence, supra note 26, at 493,

A A ettt
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m&o: Parliament and the Puritans gained power, and within two years
of his flogging, Lilburne’s arguments against the oath began to gain
the upper hand. In 1641, Parliament ruled Lilburnc’s sentence ille-
gal, abolished the Star Chamber and the High Commission, and
vw_.n.nm the use of the oath in penal cases.®® QOpe year later, the right
to silence was invoked and recognized in an impeachment trial of
twelve Anglican bishops prosecuted before the Puritan-controlled
Long Parliament for petitioning the King to protest their exclusion
from the House of Lords.® The right to silence was firmly in place by
Hamm. when King James 1I prosecuted seven bishops for defying his
o&a.n mm..o_marmsm all laws against nonconformists. In refusing to admit
o signing a petition protesting the edict, Archbishop Sancroft in-
“wowmm- his “lawful right to decline saying anything which may criminate

With the elimination of the Crown’s inquisitorial mechanisms,
ctommon law courts came to dominate the English criminal justice sys-
tem.*2 Building on common law traditions, the system moved towards
an accusatorial model. This evolution was slow, and notable excep-
tions continued for hundreds of years, For example, the law did not
guarantee that accused persons would be given a copy of the indict-
ment and the opportunity to use counsel in their defense untit 1696,
and accused persons did not have the right te compulsory process in
felony cases so they could call witnesses and have them testify under
oath E_.& 1701.% Indeed, until the late nineteenth century, the ac-
cused did not have the right to testify in their own defense in either
England or the United States.®* In England, until 1848, justices of the
peace were permitted to closely question the accused at a preliminary
examination.®® Until 1965 in the United States, some states allowed

59 Lavv, supre note 25, ar 280-82.

90 Id. at 284-85.

N 2 Tue Works oF Loan Macaveay {Lady Trevelyan ed., 1866), e in Law AND
.?Em.;tvg N mw:maarz Histony 15 (Stephen w.ﬁ.gn & ._mwsm_ M%NME»E_,: eds.,
E@.mu. Ata v._d_.:..._dw...u‘ proceeding, the bishops were asked to admit to signing a petition
against the King's edict. In response, the bishops invoked their right to remain silent untif
personally ordered by the King 1o answer. He did and they replied affirmatively, but only
wmmna% m“._ 50. csm.mdaa-u:&:m that their answers would not be used agzinst them—an im-

munity from prosecution. The jury’s “not guilty” verdict i
an affirmation of Parliament’s power Bhiw.rn law, By L the i was deemed

92 LEvy, supra note 25, at 280-320,

93 [ ar 52128,

_mw.. Congress pasted the law allowing the acrused the right to testify in federal trials in

8. Wilson v. United States, 149 US, 60, 65 {1898) (quoting the Act of Congress of
March 16, 1878, ch. 37, 20 Stat. 30). In Britain, the accused was disqualified from interest
from giving testimony under oath until 1809, Levy, supre note 25, at 324

95 In m....m?un_. pretrial examination of the accused by justices of the peace had been
permitted since 1554 and continued ynti 1848. Levy, supra note 25, at 3325, 375; se also
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prosecutors and judges to urge jurors to draw adverse inferences from
an accused’s silence—even though Congress had barred the practice
in the federal courts in 1878. Until the 1994 revisions, judges in Eng-
land could stll do this to a very limited extent.? Over time, however,
these cxceptions continued to dwindle, and the accusatorial model
took hold in both England and the United States.

rs

Hl. THE ACCUSATORIAL SYSTEM.

The criminal justice system that has developed in England and
the United States is an accusatorial system which imposes on the gov-
ermment the burden of proving a case through witnesses and extrinsic
evidence, and which cloaks the accused in a presumption of inno-
cence. The accusatorial system produces a wide range of benefits: it
assures limited government, limits the abuse of suspects, and protects
individual privacy, dignity, and free choice. It also renders accurate
verdicts. In large measure, the vitality of this system and the benefits
which it produces rest on its protection of suspects’ right to remain
silent. . _

The accusatorial system uses contested trials to resolve disputes
between parties. Counsel represents each side and is responsible for
framing the legal issues and presenting witnesses and evidence.®7
Then a neutral decision-maker resolves the case based upon the evi-
dence presented by the parties.® The government's burden is two-

McConruick onN Evinence, supra note 26, at 424 (“The praciice of pre-trial examination.
{and the use of the resulis at tial) remained nrodified undl 1848.),

%6 When Congress passed the law allowing the accused the right w testify in federal
trials; it also provided that the accused’s failiire o testify *shall not create any presumption
against him.” #ilson, 148 US. at 65 {quoting the Act of Congress of March 16, 1878, ch.
37, 20 Star. 30). In Griffin v. California, 388 U.5. 609 (1965), the Supreme Court ruied
that the Fifth Amwndment applics to the states through the Fourteenth Amendment and
“Forbids either comment by the prosecution on the accuscd's silence or instmctons by the
court that sach silence is evidence of guile” Jd at 615, While English judges have to a
limited extent been permitted to offer cemment on the accused’s failure to testify, the
propet cxtent of this practice has been uaclear. Jackson, rupre nete 8, at 10607. Some
commentary indicates that such judicial comment has been “made much more sparingly”
or “almost apologetically* Greer, suprs note 18, at 715 (quoting Criumal Law Rrvision
Comm., supra note 9).

97 Abraham B, Goldstein, Reflactions om the Two Models: Inquisitorial Themes in American
GCriminal Procedure, 26 STan. L. Rev, 1000, 1016 (1974); LaFave & Iskasy, supm note 19,
§ 1.6, at 37, .

%8 In an accusatorial system, the trier of fact relies upon the evidence presented by the
partics in court. In an inquisitorial system, judges, as tricrs of fact, rely on the dossier, a
written compilation of the cvidence prepared before trial, often by the judges themselves.
Now, The Italian Penal Procedure Code: An Adversarial Sysiem of Criminal Procedure in Continen-
tal Europe, 28 CorLum. J. Transeat'L L. 245, 267.69 (1991} (discuming the dossier in the
Italian system); see alto Goldatein, supra note 97, at 1018-19 {discuming the French system).
The adversary system relies on the parties, driven by their own selfinterest, to gather and
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mow.&" . first, it bears the burden of going forward, which includes
bringing the charge and presenting the case; second, it carries the
burden of persuasion, which entails convincing the neutral decision-
maker of the accused’s guilt.?® The government is able to bear the
burden of proof better than a suspect. It has a superior ability to col
lect and preserve evidence and to assure that the trier of fact is aware
of all _.Mﬂunﬁww_w”n—nunn. Imposing the burden of proof on the govern-
ment also ces the ! i
e O government’s superior resources over the
Because the accused are presumed innocent and carry no bur-
den, they may remain silent. If the prosecution fails to mﬁd, its bur-
den and establish a prima facie case against the accused, the accused
may be acquitted without producing evidence.’®! The suspect’s right
to m__aa”nn assures that government alone carries its burden?92 “‘by evi-
dence independently and freely secured,’ without compelling the ac-
cused to assist in this prosecution responsibility,”19® It prevents the

present more information and to critique the other side better than an inveatigating magis-
trate. By assuring the neutrality of the decision-maker, the adversary system also !zmsnw the
...wn..ﬁ._ S:&n:nw. present in the inquisitorial system of having the judge, who has compiled
the evidence against the accused, favor the side of the prosecntion. LAFAVE & ISRAEL, sugra
_.-On“.._ ,_w.. 5 ~.m..n... 40; Joun H. .En:ugz. THE CrL Law TRaDION 128-32 (24 ed. 1985)
M“n :H.ﬂm a view favorably disposed towards the methods of the modern inquisitorial
- 99 L aFave ” Ex:“.—.. sugra note 19, § 1.6, at 435-44; Malioy v. Hogan, 378 U.S. 1, B (1964)
Governments are thus constitutionally compelled to establish guil i i -
denty and freely secured.™). ’ P ? mE by cvidence ndepen
100 | AFAVE & YsraEL, supra note 19, § 1.6, at 43, '

181 Id, § 1.6, at 42; WicMORE, supra note 25, § 2251, at 317, See genemliy Mu

te 29, 5 : alf rphy v. Water-
”M“-H&Onﬂn”hﬂu 378 US. 52 (1964) (reviewing the w:u-.m.q and m.D.wmnmnu behind the Fifth
,Sm Some argue that an adversary but non-accusatorial system could operate without the
right to remain silent, because while suspects could be forced 1o help the government carry
the vs.ana by being forced to answer questions, they would siill be represented by counsei
and pitted against their opponent, the state, in a contested trial. See generelly Goldstoin,
supra note 97, ar 1016-17. However, without the right to sifence, the aceusatorial system
no‘:E not function because it is based upon the requirement that the state furnish the
evidence of the accused's guilt, a principle inconsistent with the requirement that suspects
have the duty 1o »._..ﬂmwn_u the evidence of their guiit. LaFave & Isrars, supranote 19, § 16,
.mn 42/ Ina prosecution the government must “shoulder the entire load alone.” Murphy,
—wwum.m at 55 {quoting 8 Wicsore, On Evipence § 2251, at 317 (McNaughton Rev,
uMMuCE}ﬁ & ISRAEL, supra note 12, at 43 {quoting Tehan v. United States ex rel. Schott,
..m. ».om .A.Em.o:_. While this represents a statement of the accusarorial principle of
Amcrican Justice, it is not absofute. In theory, the American system snight grant the ac-
cused opportunities to establish their guilt or encourage them to do 1o, but it does not
compel them to assist in establishing their guilt. Tehan, 582 U.S, at 414-16 (hoiding that
the accused cannot be compelled to assist in eswblishing his guilt but can be encouraged
to do so}. .onn arguc that in practice the American systern does ins fact do the same thing

by employing inguisitorial techniques. Ser Goldstein, supmz note 97.
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government from shifting the burden to the suspect by requiring sus-
pects to speak and, in effect, to testify against themselves,

An accusatorial systermn and the right to silence Jimit government’s
power over the individual. Such limits are consistent with an essential
component of the American constitutional structure: government has
only limited, enumerated powers granted by the sovereign people }®d
According to Professor LaFave, the right to silence evinces Americans’
inherent distrust of authority.}*s Because the accusatorial system fa-
vors proof by extrnsic évidence and witnesses, rather than reliance on
proof by interrogation and confession, it helps to protect people’s dig-
nity by assuring that they remain free from humiliation and abuse at
the hands of government investigators.!® In contrast, an inquisitorial
system creates an inherent hazard of abuse because of its reliance on
interrogation and confessions. Governments t00 often have used in-
humane and unreliable methods to obtain confessions. For example,
at one time English common law permitted torture to obtain a confes-
sion.107 In fact, the use of torture to obtain confessions persisted in
wreason cases even after it had been banned in general criminal
cases.1® Today, in both England and America, abusing suspects to
obtain confessions has resulted in scandal and miscarriage of
justice,19?

104 McCulloch v, Marvand, 17 US. (4 Wheat) 316, 40509 {1819) {(holding that,
although the federal govemment only possesses limited, enumerated powers, it also pos-
sosscs the means to excrute its limited powers). Federalist éonstitutional theory held that
the people possessed sovereigniy, and delegated limited, enumerated powers to the federal
government. Atrwep H. Rewy £r AL, THE, AMERICAN CoNsTITUTION:  ITs ORICINS AND DE-
viLoPMeNT 113 (6th ed 1983).

105 AFavE & Jspact, supra note 19, § 1.6, at 43,

106 7d at 49,

107 Oprs H. Sreeuens, SurreMz CourT anp Convessions of Gunr 18-19 (1973) (After
the twelfth century, with the growing influence of the Roman Law, the usc of torare 10
obtain confessions gained widespread accepunce. This praciice continued until the seven-
teenth centary in Englnd’s commen law courts, although in Englanc the practice was
never as widespread as in France or Spain.). E. M. Morgan, The Privilege Against Self Incrimi-
nation, 34 Minn. L. Rev. 1, 15 (1949) (noting that one indication of the acceptance of the
usc of torture is that in 1587, Lon] Coke, considered & champion of the right to siience,
*personally conducted an examination by torture"}.

108 During the mid 1700s, English courts began to set Limits on the saic's methods of

ining confessions. Levy, supranote 25, 2t 326-29. See alio STEPHENS, supmnote 107, at 18-
21 (briefly reviewing the move towards climinating toriure in England during the seven-
teenth century). .

109 REpORT, supra note 5, at 1 (the report was in part a response to miscarriages of Eng-
lish justice in which police abuses lead to unrcliable confessions); Steven Greer, Miscor
riages of Justice Reconsidered, 57 Mon. L. Rev, B8, 68-71 {1994); STePHENS, supru note 107, at
2788, 48, 49 (discussing the use of torture to obtain convictions, induding cases in the
southern United States during the 1920s). See alio Peopie v. Wilson, 506 N.E.2d 571 (1987)
{torture used to obtain a confession in a case involving the murder of two Chicago police
officers}.

|
|
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An accusatorial system protects people’s privacy by limiting the
government’s power to pry into their thoughts and conscience; it of-
fers "respect for the inviolability of the human personality and of the
right of each individual ‘to a private enclave where he may lead a pri-
vate life . . . .""11® The accusatorial system also affords people free
choice over their fate because when suspected of a crime, they may
chose whether or not to provide the government with evidence to aid
in securing their own convictions.!!? :

The accusatorial system is also favored because of its effectiveness
in producing accurate verdicts through its reliance on the adversary
process and extrinsic evidence. In an adversary process, each side
marshals arguments and evidence in its favor, while rebutting the
other side’s arguments and critiquing the other side’s evidence. By
relying on extrinsic evidence, the accusatorial sysiem takes advantage
of the testimony of independent witnesses, professional investigators,
and expert witnesses capable of producing scientific evidence, such as
fingerprint comparisons, DNA tests, blood and fiber analysis, and
other forensic techniques.!’? By contrast, the inquisitorial system’s re-
liance on interrogation can yield false confessions, and consequently,
inaccurate verdicts. This is because under interrogation, weak sus-
pects may falsely confess to crimes they never committed. Even strong
suspects may falsely confess under interrogation. As early as the nine-
teenth century, courts recognized that extreme interrogation tech-
nigunes—such as promises of freedom or benefit, torture, and
threats—could render a confession unreliable.!? Justice Goldberg
summed up the hazards of a suspect relying on confessions in Escobedo
v. Hinois when he stated that a system “which comes to depend on the

110 Tehan v. United States ex rel. Schot, 382 U.8. 408, 416 (1965) {quoting United
States v. Grunewald, 233 F.2d 556, 581-82 {1956) (Frank, ]. dissenting), rav'd, 353 U.5. 391
{1957)).

111 Mailoy v, Hogan, 378 U.S. i, 8 (1964).

112 See supra note 108 and accompanying text; see generally LAFAVE & ISRAEL, suprs note
19, § 1.6 at 40,

113 Repina v, Gamner, 169 Eng, Rep. 267, 267-68 {Q.B. 1848) (suppressing the confession
of a thirteen-year-old girt charged with atempting to murder her mistress by poison as the
product of an inducement because she was told it would be better for her to speak the
truth). Even earlier, the common law began 10 recognize that some confessions couid be
unrcliable, which could cause the conviction of innocent persons. In 1783 the English
case King'v. Warickshall established the rule that an unreliable confession could be ex-
cluded from evidence. 168 Eng. Rep. 234 (K.B. 1783} (distinguishing between reliable
confessions, the court stated: “A frec and voluntary confession is deserving of the highest
credit, because it is presumed to flow from the strongest sense of guilt, and therefore it is
admitted as proof of the crime to which it refers; but 2 confession forced from the mind by
the flattery of hope, or by the torture of fear, comes in so questionable a shape when it is to
be: considered as the evidence of guilt, that no credit ought to be given 1o it; and therefore
it is rejected.”) (citations omitted). .
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‘confession’ will, in the long run, be less reliable and more subject to
abuses than a system which depends on extrinsic evidence indepen-
dently secured through skillful investigation.” 14

The “essential mainstay” of this accusatorial system is the right to
silence.115 Without it, the government could shift the burden of proof
to the accused by requiring the accused to present evidence in re-
sponse to questioning during interrogation and by :..w:w.mu.m the ac-
cused to present a case in court by testifying during trial. ] If a
government succeeds in curtailing this right and allows adverse infer-
ences to be drawn, the presumption of innocence would also be im-
periled. In effect, 2 mere accusation would create a w_.oucavmo.u of
guilt, If suspects failed to rebut this during interrogation and trial, a
judge or jury could infer that they are guilty. Such a system would not
rely on the government to prove guilt by extrinsic means, but on the
accused to furnish the evidence of their own guilt, a shift that would
encourage the reliance on confessions that Justice Goldberg decried.

IV. Livering THE RIGHT TO REMAIN SILENT
A. THE CONTEXT

Home Secretary Michael Howard announced the British govern-
ment's decision!!® to limit the right to silence at the Conservative
Party conference in October 1993, as part of a package of criminal
justice reforms aimed at “getting tough™ on crime.!17 By making .nrma
proposal, the Government revived a debate about curtailing the right
to silence that dates to the early 1970s.1!® The seminal report fueling
this debate was a 1972 report by the Criminal Law Revision Commit-
tee (CLRC), which suggested that adverse inferences shouid be drawn
against accused persons who failed to mention during interregation a
fact later relied upon in their defense.!’® The report also recom-
mended that adverse inferences should be drawn if the accused failed
to testify at trial.1#®

114 Fscobedo v, lilinois, 376 U.5. 478, 489 (1964) (footnotes omitted).

115 Tehan v. United States ex nid Schott, 382 ULS. 406, 414 (1966) (quoting Malioy v.
Hogan, 378 U.S. 1, 7 {1964)).

116 Public Order Act, supra note 2, §§ 84-37.

117 Mills, supra note 2, at 6; Howard's Beginning, supra note 2, 2t 17, .

118 Greer, supra note 8, at 715-18 {discussing the chronology of the controversy during
the seventies and eighties).

119 Crimas Law REVISION Come, supra note 9, 1 32 and Appendix, b 1 of the Draft
Criminal Evidence Bill, rited in LEvc, sufra note 5, at 2,05, In general, adverse inferences
are discussed in the Crumanac Law REvISION Coms., supranote 9, 17 28-45.

120 The report also recommended that adverse inferences should be drawa if, after a
g&%ﬁr&gnﬁzg&.ﬁngnﬁnﬂggsﬂﬂn@ at wrial nn_Ez..:..
Law Revision Comm., supra note 9, 11 108-13 and Appendix, cl. 5 of the Draft Criminal
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In 1976, the Republic of Singapore became the first government
to wn.ov" the recommendations of the CLRC.!?! Singapore curtailed
the right to silence, hoping to induce suspects to cooperate with the

police in solving crimes, and to reduce the number of cases in which -

the police believed criminals went free because they kept si 122
Uniil Hw.qm. persons charged and tried for criminal Mm.numw“ N_nmﬂ.mw.
pore enjoyed a right to silence resembling that found in England.»=2
ﬁa.n new rules were embodied in an amendment to the Singapore
.9._55& Procedure Code (amendment).’?* Under the amendment,
if suspects do not reveal to the police during questioning a fact which
they could “reasonably have been expected to mention,” the court
may draw “such inferences from the failure as appear proper.”t# Also
under the amendment, the accused face adverse inferences if they re-
fuse to testify. Courts inform the accused, after the prosecution has
rested its case, that if they should, “without good cause, refuse to an-
Swer any question, the court in determining whether (they are] guilty
- - - may draw such inferences from the refusal as appear proper.”!26

The CLRC’s suggestions met with more resistance in England. In
1981, 2 Royal Commission on Criminal Procedure rejected the
CLRC's proposals. The commission concluded that adverse infer-
ences would shift the burden of proof to the accused and pressure
Inpocent persons into false confessions.’?? In 1987, however, Home
Secretary Douglas Hurd revived the debate when he argued in his Po-

m“mma“nbmn Bill, in Leng, supra note 5, at 2 n.8, -
Criminal Law and Procedure Code {Amendment) Ac . ¥
T t, No. 10 (effective Jan, 1, 1
:u@wwmv {Sing.); CammmiaL Law Revision Comm., supra noke 0; Yeo, supra .58.‘.““. o
Yeo, supra :Gﬁ 13, at 90 {"The mtionale for this ; d was that the law shouid
um"oauwu greater assistance to the police and the prosecution in their fight against crime.”).
1d. ar 89, Before the amendments, the Singapore police cautioned arrestecs thar
they were not obiiged to make 2 suternent or answer questions. After the amendments
”.M.“-_vﬁ....s were void that the court could draw an adverse inference from their silence, if 9.&“
failed 1o mention z fact which they would have been expected to mention when inter
Hm.»ﬁm. Before w.n..muﬁc..n curtailed the right 1o silence, its judges could, as in England,
v W sorne adverse inferences from silence, Haw Tua Tauv. PP, 3 ARER 14, 20 {1981);
: Mw_.n 3._.{2 %acﬁ .w.wm..k 99 n.44. A1in England, the extent of this power, and the circum.
under w| its usc was appropriate, were unciear. Yeo, 1 -
.mm"u n_.nn.u. supra note 18, ac 712, pranene 18,199 el
4 O:Sr...& .u..ﬂ! and Procedure Code (Amendment) Act, supra note 121, The amend-
_.“..onuznr.pﬂﬂ n_w,ﬂ_uuﬁm ﬁn&i option which had been afforded the accused in Singa-
© Irials. Formerly, could offer nnsworn testimo: i inati
5wa one 1 amey, ny and avoid tross-examination.
The new caution provides: “If there js any fac i i i
ution y fact on which intend to re
ﬁﬁuﬂ..._aﬂnnno.w—n:g. If you hold back . . . your eviden oﬁi&&n?ﬂ:—ﬂ—ﬂ»ﬂdﬂh
x wnca&—. «-+." Section 121(6) of the Criminal Procedure Code, cited inYeo, supm note 13,
126 Haw Tua Teu, 3 All ER. at 1819, cited in Yeo, supra note 13, at 97-98.

wuq .
—m@:.nﬂvc.ﬁ. OF THE Rovar. Coum'n on CaiMiNaL Procepure, Cand. 8092, at 8587 {Jan.

,lf;‘*_ i
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lice Foundation lecture that the right to silence did not protect the
innocent, whose interests were best served by answering police ques-
tions.!?® According to many commentators, Hurd's proposals were in
response to police pressures to make interrogation easier.!® In large
measure, these pressures grew in reaction to the Police and Criminal-
Evidence Act of 1984 (PACE), which constrained the police during
interrogations and implicitdy criticized police investigatory tech-
niques.}® PACE reformed investigatory procedures by mandating,
among other things, that the police tape record interrogations and
allow duty solicitors to advise suspects during interrogation,!¥! .

In 1988, nearly two years after Hurd's remarks, the British govern-
ment responded to a scries of terrorist attacks by limiting the right to
silence of suspects arrested in Northern Ireland.!*2 According to the
Government, this move was necessary because the right to silence was
seriously hindering their ability to convict terrorists.’*® The change,
however, applied not only to terrorist suspects, but to suspects ar-
rested for all offenses in Northern Ireland.'™ The new limits on the
right to silence were part of the Criminal Evidence Order (Order).
The Order adopted the suggestions of the CLRC and added two situa-
tions in which adverse inferences could be drawn from the accuseds’
silence: if suspects failed to account for the presence of suspicious
objects on their person or dothing or in the place where the suspect
was found; and if suspects failed to account for their presence near
the scene of a crime.™® As in Singapore, the order required judges to
admonish the accused, in the jury’s présence, that adverse inferences
counld be drawn if they refused to testify.138

128 Greer, supra noic 18, at 716; Zander, supra note 2, at 26.

199 Dixon, supra note 13, at 29 0.8 and accompanying text ("It was claimed to be neces-
sary because of the effecus on police interrogation of PACE . . . .7); Greer, sugra note i8, at
720

30 Dixon, supra note 19, at 29; Greer, supra note 18, a1 720,

131 The Police and Criminal Evidence Act, Vel, 11{1} Hassury's Laws oF ENcLAND (4th
ed. 1990) “Interview records™ at 553-54; “Interviews in the police station, records and writ
ten statemnents™ at 555-56; “Intervicws 10 be tape recorded” at 560-61; “Right to legal ad-
viee” at 54245,

132 The timing of the move also helps explain its speedy passage. It was submiited dur-
ing the widely publicized trial of three persons accused of conspiring to kill the Prime
Minister, all of whom invoked their right to gilence, Sa Dixon, supra notz 13, at 31 n.19
and accompanying text. The Government made this move by Order in Council, a legisla-
tive device which allowed the measures to pass with great speed and little debate, Jd;
Jackson, supra note 10, at 40405,

133 Tackson, supru note & ses abo Jackson, supre note 10, at 404 (which cites the com-
ments of Mr. King during the debate in the House of Commons. 140 H.G. Deba, cols. 183-
87, Nov, 8, 1988},

134 Jackson, rupre note 10, at 405.

138 Order, supra note 10.

158 Jackson, suprs note 10, at 405,
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Also in 1988, Mr. Hurd indicated his intention to apply these lim-
its on the right to silence in England and Wales. To achieve this goal,
he assigned the task of crafting the plan to a Home Office Working
Group. The Group’s report, released in July of 1989, strongly sup-
ported the use of adverse inferences.’®” Soon after the report's re-
lease, the momentum for limiting the right to silence in England was
halted by revelations of police misconduct during interrogations and
investigations, and resuiting miscarriages of justice.’3® These cases in-
cluded the wrongful convictions of the Guildford Four, the subject of
a popular 1994 film, Jn the Name of the Father,)* and the Birmingham
Six, who were convicted in a 1974 bombing and spent over sixteen
years in prison before the Court of Appeals quashed their convictions,
Such cases prompted the government, in 1991, to form a Royal Com-
mission on Criminal Justice to ensure that the guilty were convicted
and the innocent set free,14®

In 1993, just months before Home Secretary Michael Howard an-,
nounced the Government’s plan to abolish the right to silence, the
Royal Commission on Criminal Justice released two publications sug-
gesting that the right should be retained. The Right to Silence in Police
Interrogation: A Study of Some of the Issues Underlying the Debate (Study)
surveyed the use of the right and concluded that adverse inferences
would not increase confessions or convictions.!4! In the Study, the
Commission concluded that eliminating the right to silence would re-
duce the prosecution’s burden of proof, raise the risk that innocent
persons would be convicted, and encourage the police to rely more
on interrogation, a sometimes unreliable method as shown by the re-
cent miscarriages of justice.’#? Coming on the heels of the Commis.
sion’s reports, Howard's announcement of Prime Minister Major's
intention to limit the right to silence'*® drew the vocal reaction of
critics, who charged that Major's proposal was an attempt to sacrifice

137 Greer, supra note 18, a1 717 n.54. i

138 /d. ac 718. The miscarriage of justice aiso raised questions about whether suspects'
rights would be protected if the right 1o silence was limited, REPORT, supro note 5; see alsg
Dixan, supra note 18, at 31 n.18 and acCompanying text,

139 Janet Mastin, In the Name of the Father; The Sins of a Son are Visited on his Father, NY.
Times, Dec, 29, 1993, at C11. (A film saarring Danie] Day Lewis and Emma Thompson,
directed by jim Sheridan).

140 Repamr, supra note 8, at 1.

141 Eu,.,%:oﬁ 5, at 79-80, :

142 Reporr, supra note 5, at 1 {the report was in part  response o miscasriages of Eng
_—_uc_m .-En%mn..m. which police abuscs lead to unreliable confessions): see atso Greer, supra note

, at .

143 Anthony Scrivener, Tough fustics on the Cheap, THE INDEFENDENT, October 7, 1994, at
27 .
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ancient principles in order to pander to public fears about crime,144
save money,* and pacify the nation’s police.46 This last charge was
made because, at the time of Howard’s announcement, the police
were strongly objecting to the Home Office’s proposed personnel and
fiscal reforms.4? In addition, the police had continued to press for
the abolition of the right in reaction to the PACE reforms of the
1980s,148

B. THE LAW

Major’s new law adopts the limits placed on the right to silence in
Northern Ireland.'® Jt contains four sections describing situations
which trigger the use of adverse inferences from silence. The first
section follows a CLRC recommendation that was adopted in Singa-
pore and in Northern freland. It allows such adverse inferences ...mu
appear proper” to be drawn when the accused does not tell the police,
during interrogation after being cautioned or informed of E.n law,
any fact relied upon in their defense at trial if, under the circum-
stances, they would have been “reasonably expected” to mention that
facr.1® This section, which corresponds to Article 3 of the Northern
Ireland Order, was, according to the Government, designed to end
terrorists’ use of the "ambush defense,” in which terrorist suspects
would remain silent during interrogation, not reveal any details of
their defense until trial, and thus prevent the police and prosecution
from preparing a rebuttal to the defense claims.!** .

The second section adopts the CLRC recommendation allowing

P44 [d; Zander, rupranow 2, at 25; The Right to Silence, supra note 6, at 17; Nasure, Oct. 14,
1993, at 591, 592 (“after a sring of convictions acknowiedged o be unjust and based on
faise confessions submitted 2 evidence by the police, can the innocent be sure -.rhp what
they say will not harm them? Worse, the Runciman Commission 3._8 wbﬁ._ noaamm.gw
concluded that the present kaw is nccessary if public respect for criminal justice is to be
preserved.”}.

145 Serivener, supra not 143, at 27,

148 Zander, supra note 2, at 25, .

147 Proposals for reform unpopular with the police have included cutting the ranks of
middle management. This proposal could result in the loss of u.ooo .no_.‘nn jobs over five
years, thus, ending what is essentially 4 tcnured position, ..mv_nn_aw it with ten-year con-
tracts and instimting performance evaluations 20 that promotions would be based on merit
and not seniority. The Polias, Paying the Bill, THE EconoMist, .——..a. 23, wom.u. at 53. The
Comservative Covernment’s trouble with rapidly increased spending on police has caused
them 1o give closer scrutiny o costs. Clarke Loiters with Intent, THE EconomisT, January 23,
1993, at 57.

48 Zander, supra note 2, 3t 25; Greer, suprs note 18, at 716,

142 Public Order Act, suprs note 2, 85 34-37. Compare Order, supra note 10.

150 Public Order Act, neprs niote 2, § 34; see supra notes 117 and 125 to 126.

151 Jackson, supra note 16, at 405; THE Rovar CoMM'N oN CrmMinaL Justice, Tre Ricur
TO SiENcE v Povice [NTERROGATION: A STUDY OF SoMe OF THE [ssurs UNDERLYING THE
Depate 45 (1993).
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such adverse inferences “as appear proper” to be drawn from the ac-
cused’s failure to testify at trjal.’®2 Proponents argue that silence at
trial often allows a guilty party to avoid conviction, and that allowing
adverse inferences will remedy this problem by inducing testimony by
the accused, thus allowing their stories to be tested by cross examina-
tion.’¥* This section is virtually identical to the rule adopted in Singa-
pore and Northern Ireland, except that an amendment in the House
of Commons eliminated the requirement that the judge admonish the
accused in the jury's presence that adverse inferences might be drawn
if they refuse to testify. This was dropped because of opposition from
judpes,15¢

The second scction also alters a long-established rule of English
law. Since the end of the nineteenth century, English common law
has guaranteed the accused the right to remain silent at trial, Before
that time the accused could not be coerced to testify because they
were not permitted to testify at a2ll. The accused’s testimony was con-
sidered unreliable because it came from an interested party. When
Parliament granted the accused the right to testify in 1898, it decided
that the accused should not be pressured to do so, and thus prohib-
ited the prosecution from commenting on the accused’s failure to tes-
tfy.!s®  In limited circumstances, English judges—unlike their
American counterparts—have been permitted to offer limited com-

152 Pubkic Order Act, supra note 2, § 35. .

Where this subsection applies, the court shall, at the conclusion of the evidence for

the prosecution, satisfy isel {in the case of proceedings on indickment, in the pres-

trce of the jury) that the accused is aware that the stage has been reached af which

evidence can be given for the defence and that he can, if he wishes, give evidence and

that, if he chooses not te give cvidence, or having been sworn, without good causs

refuses to anawer any questen, it will be permissible for the court or Jjury ta draw such

inferences as appear proper from his failure 10 give svidence or his refusai, without

good cause, to answer any queston.
/d The CLRC report recommended that adverse inferences shoutd be drawn if, after a
brime fucie case had been established, the accused person failed to wstify at tial, CreMmaL
Law EEvision Comu., supra aote 9, 1 108-113 and Appendix, cl. 5 of the Draft Criminal
Evidence Bill.

153 Lewo, supra note 5, at 4.5, 38. Proponents have argued that sifence at trial deprives
Jjuries of the opportunity to hear the accused’s siory tested by eross examination,

154 Afier the amendment, this section reads: “the court shall . . . satisfy inelf” that the
accused understand that they may testify, and the consequences of refusing to do so. Pub-
lic Order Act, supra note 2; Howards Hash, TrE Sunpay Times, Apr. 17, 1994, §4, ar 5

- (editorial expressing disfavor with the Home Seeretary for allowing this amendment}. For

a discussion of this rule in Singapore, see How Tua Tau v, P.P., 3 All ER. 14, 1819 {1981},
ciled in Yo, supra note 13, at 97.98. In Northern Ircland this rule is codificd in section 1{b)
of the Criminal Evidence Act (1988) (N.L).

155 Until 1898, the accused were disqualificd for interest and incompetent to testify on
their own behalf in English courts. It was thought that the accused's personal stake in the
trial’s cutcome was too great a temptation to perjury, and thac the accused’s testim
would therefore be unreliable. Levy, supra note 25, at 324, :

gL
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ment on the accused’s failure to testify after the prosecution has estab-
lished a prima facie case. The extent to which courts may comment
or draw inferences has been unclear,'® and excessive or unjustified
comment has been the subject of appeals.’®? Some commentary indi-
cates that such judicial comment has been “made much more spar-
ingly” or “almost apologetically,”158

While the extent of permissible judicial comment has been vague
and unclear at common Lw, judges have not been permitted to invite

.the jury to conclude that refusal is itself an indication of guilt.!#® At

common law, judges have been permitted to instruct the Jjury that,
where the accused does not testify, “it means that there is no evidence.
from the defendant to undermine, contradict, or explain the evidence
put before you by the prosecution. [However, you still have to decide
whether, on the prosecution’s evidence, you are sure of the defend-
ant’s guilt].”% Under the new rule, the evidence may, in the words
of a recent opinion from the House of Lords, “cail for an explana-
ton."'6! If the accused fails to provide an explanation by testifying,
then judges and prosecutors may invite the jury to make any inference
which to them appears proper—including the “common sense” infer-
ence that there is no explanation for the evidence produced against
the accused and that the accused is guilty,162

156 Jackson, suprm note 8, at 10607 {Afer the N.L Order, “the courts could no ionger
mainain the ambiguous common law position which was unclear about what inferences
were proper and what were not”); Greer, supm note 18, at 712

157 Creer, ngprs tote 18, at 714. .

158 Greer. supra nose 18, at 715 (quoting 1972 CLRC, ¥ 109). Jackson reviewed the
<hanges made by use of adwerse inferences, snd commented on the Court of Appeal opin-
wh in Murray v. Divector of Public Prosecutions, 1 WL R | H.L, (K1) {1984}, which
nated that “before the enactment of the Order judges in Northern Ireland considered that
the law prevented them from drawing adverse inferences against the accused hecause he
had failed to give evidence in his own defemse.” Jackson, supra note 8, at 196,

15 Greer, supra note 18, a1 Ti4; Jackson, suprs note 4, at 106,

156 The Royai Commission's Repert suggested that the following instruction be given by
Jjudges in cases where the accused does not testify; .

The defendant does not bave 10 give evidence. He is entitled to sit in the dock and

require the prosecution w0 prove its case. You must not awsume that he is guilty be-

cause he has not given evidence, The fact that he has not given evidence proves noth-

ing, one way or the other. It does nothing to establish his guilt. On the other hand, it

means that there is no evidence from the defendant to undermine, contradict, or

explain the cvidence put before you by the prosecution, [However, you still have to

decide whether, on the prosccution's evidence, you are sure of the defendant's guilt.
REPORT, suprz note 5, at 56

181 In Murray, 1 W.L.R. at 1, the House of Lords ruled that the Northern Treland Order
altered the common law rule: “[1]F aspects of the evidence taken alone or in combination
with other facts clearly call for an explanation which the accused ought to be in a position
to give, if an explanation exisw, then a failure 1o give any explanation may as a matier of
commen sense allow the drawing of an inference that there is no explanation and that the
ﬂ_...-nm—mua.m. is guily.” Murrey, ] WELR at 11, discussed in Jackson, nigvs note 8, at 107.
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The third section allows such adverse inferences “as appear
proper” to be drawn from the accused's failure to respond to police
questions when arrested. This section applies when the accused is ar-
rested in possession of any suspicious objects or substances, or when
suspicious marks are found on the accused’s person or clothing or in
the place where the accused was arrested. Under this section, the ac-
cused must respond to questions if the police reasonably believe the
presence of the object was attributable to the accused’s participation
in the offense.163

The fourth section resembles the third, It allows such adverse
Anferences “as appear proper” to be drawn from suspects’ failure to
explain to the police why they were present at a place at or about the
time of the offense for which they were arrested. As with the third
section, suspects must respond if the police reasonably believe that
the suspect's presence was attributable to their participation in an
offense.164

V. EVALUATING THE CLAIMS OF THE PROPONENTS

In 1981, the Royal Commission on Criminal Procedure recom-
mended that the assumptions behind proposals to limit the right to
silence be carcfully examined.$® Both before and after that recom-
mendation, a number of studies examined these assumptions,%® in-
chiding most recently, the Royal Commission’s Study, released in
1993.77 In addition, M.H. Yeo studied Singapore's experience five
years after that nation had limited the right to remain silent. %@ These
studies have examined, among other things, whether suspects fre-
quently use the right to avoid interrogation; whether adverse infer-
ences cut down the use of the right; whether use ‘of the right causes
the police o drop cases, or increases acquittals or the use of the am-
bush defense; and whether the right is frequently used in court, with
the result that criminals go free.’®® These studies indicate that ab

Y63 Public Order Act, supra note 2, § 36. This section corresponds 1o Article 5 of the
Northern Ireland Order. Jackson, supre note 10, at 405,

164 Public Order Act, supra note 2, § 37. This section corresponds to Article 6 of the
Order. Jackson, supra note 10, at 405,

185 THx RovaL COMM'N ON CRIMINAL PROCEDURE, REPORT OF THE ROYAL COMMISSION ON

Cravmiar, Procepure, Cmnd. 8092, 1 1.85, at 11-12 (Jan. 1981); Dixon, tupranote 13,2t 28,

168 Barry Mitchell, Confessions and Police Interrogution of Suspects, 1983 Crum. L. REv. 596.
These surveys are summarized in the Royal Commission on Criminal Justice’s publication,
The Right'to Silence in Police Interrogation: A Study of Some of the Issues Underlying the Debate.
Leng, supra note 5, at 10-14, :

167 17nG, supra note 5,

168 Yeo, supra note 13, at 8192,

189 Zander, supra note 2, at 25; Greer, supra note 18, at 716; Yeo, supra note 18, at 89;
REPORT, supre note 5; LENG, supra note 5; Mitchell, supra note 166, at 596.600.
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lowing adverse inferences does not induce more confessions by sus.
pects or more testimony by the accused, and does not increase the
number of convictions or reduce crime, ™

A. DO SUSPECTS FREQUENTLY USE THE RIGHT TO >a.__.n-a RESPONDING
TO INTERROGATION?

Proponents of limiting the right to remain silent assert that its use
hinders police investigations. Curtailing the right, they reason, would
“dissuade offenders from thwarting prosecution simply by saying noth-
ing.™7" In support of this assertion, proponents have cited internal
police rescarch undertaken for the Home Office. For instance, a 1987
study reviewed the records of 1558 interviews by the London Metro-
politan Police. The means of selecting this sample were not stated,
and the study included multiple interviews of the same suspects. In
6% of the interviews, suspects refused to answer any questions; while
in another 6%, suspects refused to answer any questions relevant to
the offense. In an additional 11% of the interviews, suspects refused
to answer some questions. The authors of the study concluded that
23% of interviewees used their right in some manner.}7?

A simijlar study, undertaken for the Home Office in 1988, re-
viewed the records of 3095 interviews conducted by the West York-
shire Police. The report, like the 1987 study, did not indicate how the
sample was chosen. This study reported that in 2.3% of the interviews,
suspects refused 1o answer any questions; in 2.8% of the interviews,
suspects refused to answer any questions relevant to the offense; and
in 7.3% of the interviews, suspects failed to answer some questions
congidered relevant 1o the offense. The authors concluded that
12.3% of the - -erviewees \nvoked their right to remain silent in some
manner.' ™

While proponents of limiting the right 1o remain silent argued
that the results of these reports bolstered their position, the studies
were gravely flawed and conuary to the results of independent aca-
demic research. The flaws in the Home Office studies were funda-
mental. As the Royal Commission’s Study pointed out, the Home
Office studies examined individual interviews rather than all inter-
views of a particular individual under questioning. Thus, the same
person’s repeated refusals to answer questions during numerous inter-

170 Leng, supra note 5, at 79-80.

171 Howard’s Beginning, supra note 2.

172 LENG, suprs note 5, at 12 {citing Home Orricz, Reporr of THE WoRkmNG Grour oN
THE RIGHT TO SnEnc {19B9)).

17% J4. (figures are likely rounded o tenths, as the sum of cited numbers is 12.4, not
12.3). ‘
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views counted as numerous instances of the use of the right to remain
silent.’™ In fact, the officer in charge of the Metropolitan Police sur-
vey, Detective Superintendent Tom Williamson, later acknowiledged
that this flaw lcad to an overestimation of the use of the right. Accord-
ing to Williamson, “if a fairly reticent suspect was interviewed five
times, each time withholding some element of a story, then this would
have been recorded as five instances of silence.”'” The Royal Com-
mission’s Study pointed out that the Home Office’s research should
have assessed how many suspects remained silent throughout the pro-
cess, not how many were silent at some time during the process, but
who may have talked later. The Study also noted that the police col-
lected data for the Home Office’s studies at a time when they were
campaigning to abolish the right to remain silent based on the argu-
ment that it was overused.1?s

Some of the same problems were presentina mncannannﬂ study in
which Williamson participated. In 1992, Moston, Stephenson, and
Williamson reviewed 1067 cases, and found that 174 suspects, or 16%,
used silence in some manner. One-half of these suspects refused to
answer any questions; the other one-half refused to answer some ques-
tions. The study, however, did not include any figures on how many
suspects remained silent throughout the interrogation. Also, jt used a
very broad definition of the use of silence, including any refusal to
answer questions, and any evasions by the suspect.!”” In fact, in 33 of
the 174 instances where police characterized suspects as having used
silence, the suspects had actually made some admissions or a confes-
sion, and 50 of the 174 denied allegations. By counting evasions as
the use of silence, the study njected a highly subjective clement into
the data. [t alowed interviewers o characterize as silence any answers
which they did not believe. This was especially roubling because, as
in the Home Office studies, data were collected by interested par-
ties—police officers.!7®

The weight of the evidence suggests that few suspects use the
right to silence to avoid answering questions, that most suspects coop-

174 1rnG, supra note 5, at 18,

175. S, Moston et al., The Jcidence, Antecedents and C of the Use of the Right to.

Silence During Police Queshioning, in CRIMINAL BEHAVIOR AND Mintal HEALTH {forthcoming)
discussad in Dixon, supra note 13, at 40-41 (the author acknowledged the study's flawed
methodology and pointed to poorly designed questionnaires as the main source of the
flaws).

176 Lrwc, supra note B, at 13. Further, the studies did not describe how their samples
were selected. 7d at 12,

177 Id. at 10, 18-14, discussing S. Moston, et al., supra note ._.wm see also Dixon, supra note
15, at 40-41.

178 Lewc, supra note 5, at 10, 13-14.
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erate with the police during questioning, and that the majority of sus-
pects actually confess.'” This was demonstrated in the Study, which
both surveyed other studies and presented its own findings.1%0
Among the studies surveyed was Barry Mitchell’s, which examined a
random sample of 400 cases from Worcester Crown Court in 1978,
Mitcheil found that only 4.3% of the suspects who were formally ques-
tioned exercised their right to silence at any stage of the proceed-
ings.’®! In Michael Zander's stndy of 282 cases at the Old Bailey in
1979, only twelve suspects, or roughly 4%, relied on the right to re-
main silent; of those, nine were convicted.!'s? In 1980, Baldwin and
McConville studied 1000 cases from Birmingham Crown Court and
476 cases from Crown Courts in London, and found that only 3.8% of
the Birmingham sample and 6.5% of the London sample made no
statement 18 In McKende and Irving’s 1988 study, the authors ob-
served interviews of sixtyeight suspects in the same police station in
each of two successive years, Eleven percent of their 1986 sample, and
15% their 1987 sample remained silent in response to some or all
questions. The authors also reviewed the files of 100 completed cases,
and found that 16% of suspects remained silent in response to some
or all questions.'®* In Sanders’ 1989 study of 500 cases, 2.8% of sus-
pects were silent, while 5.3% denied involvement in the offense with-
out explanation. Thirtpeight percent made denials with some
explanation, while 54% made admissions.18%

Two recent studies kikely overestimate the extent to which sus-
pects remain silent. McConville and Hodgson's 1992 study examined
the effects of the presence of counsel on suspects’ use of silence. and
aiso provided daw on the general use of the right to silence. The
authors attended 159 interviews, and found that 2.5% of the suspects
did not answer any questions, while 27% were selectively silent. This
number inciudes, however, suspects who only temporarily used si-
lence, suspects who were silent in response to irelevant questions,
and suspects who refused to answer questions about others’ involve-

379 Leng, supra note 5, at 1044 Mitchell, supre note 166, at 597600,

130 Lene, supra note 5, at 10:44; Mitchell, supra note 166, at 597-600.

181 Mitchel), supra note 166, 21597, 600 (“of the 394 defendants who were formally ques-
tioned, only 17 {4.3%) exercised their right of silence at any stage™).

182 LEnG, supra note 5, at 10 {discussing Michael Zander, Thr Investigation of Crime: A
Study of the Cases Tried at the Old Boiley, C.LLR. 203, 211-12 (1979)).

185 14, {discussing Baldwin and McComville, Confessions in Crown Count Trials, RovaL
Cosaa'N on Crimmia Proceouse STupy No. 5, 1980},

184 4, at 13 (discussing McKenzie and Irving, Police Intervogation: The Effects of the Police
and Criminal Evidence Act 1984, Folice Foundation (1989)).

185 K4 at 11-12 (discussing A. Sanders, et al., Advice and assistance at police stations and the
24 hour duly solicitor scheme, Lord Chancellor’s Department (1989)).
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ment in a crime.'®® Baldwin’s 1992 study reviewed 400 videotaped
and 200 tape recorded interrogations, and found that 1.7% of sus-
pects did not answer any questions, while another 18% were selec-
tively silent. As in McConville and Hodgson’s study, this number
included suspects who only temporarily used silence, those who were
silent in response to irrelevant questions, and those who refused to
answer questions about the involvement of others. In addition, the
author of this study did not claim to have used a representative sam-
ple, as it was up to the police to elect which cases to record.!#?

The Study avoided many of the flaws of the earlier studics. Italso

broadened the scope of its examination to consider issues raised by
the system of adverse.inferences adopted in Northern Ireland under
the Order, and later included in Major's plan.'®® The Study divided
the use of silence into four categories. The first consisted of suspects
who remained totally silent and offered no response to any substantial
questions. The second consisted of suspects who answered some ques-
tions, but refused to answer some substantive questions about their
own or someone clse’s involvement in a crime. The third category
covered the ambush defense, which had been addressed by the Order.
It applied to suspects who denied the offense, failed to offer or dis-
close to the police a defense when given an opportunity to do so, and
then raised a defense during pre-trial negotiations or at trial. The
fourth category covered unexplained facts and other situations ad-
dressed in the Northern Ireland Order. It applied to suspects who
denied the offense, but failed to explain something incriminating
when given the opportunity 10 do 50.!1% The Study ‘avoided overest-
mating the use of the right 10 remain silent by not including the fol
fowing situations as examples of the use of the right to silence: cases
where suspects at firsi refused to answer some questions, but answered
ali substantial questions by the end of the interview; cases where sus-
pects refused to answer some questions substantially the same as gues-
tons already answered; and cases where suspects answered ail
questions about themselves, but refused to answer questions about
others’ involvement.}%e

The Study examined 848 cases in which interviews took place,
and found that suspects remained silent in a small percentage of

186 Jd. at 14 (discussing McConville and Hodgson, Custodial Legal Advice and the Right o
Stlence, 1992 (a report prepared for the Royal Commission on Criminal Justice}),

187 1d. at 15 (discussing Baldwin, The Role of Legal Representatives at Police Stations, 1992 (a
report prepared for the Royal Commission on Criminal Justice)).

isa g4

189 s ae 15,

190 74 ac 16.
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cases. In thirty-eight of these cases, or 4.5%, suspects remained com-
Pletely silerit. In another eleven cases, or 1.3%, suspects at first re.
fused to answer, but eventually answered all substantia} questions. 191

verse inferences, and found that almost all sus cts studied .
amendment—93_ 4%-—had responded to _uomw“ mcnunonmuw.mmwwﬁ the
The great majority of Suspects answer police questions, and a siza-
ble number actually confess. For instance, in Mitchell’s study, over
0% confessed, and another 14%, while not making a full confession
Ewn.n Incriminating statements, 15% [y Zander's study, 76% noamnwmna.
as did over one-half of the suspects studied by Baldwin and McCon.
”M_._JH.HWM«M RuE_w clearly refute the contention that the right is
ng “[wlidely exploited rofessi imi i
to impede the wmnmnnrv for awrﬂ%_.doamunou»_ criminals and theirlawyers

B. WILL ADVERSE. INFERENCES REDUCE SILENCE DURING
INTERROGATION?

. .wnovounam of using adverse inferences assert that such measures
will induce suspects to wlk 1o police, to confess, and to reveal their
@nmn:unu during interrogation, allowing the police to use interroga-
tion techniques to break down their stories.196 The limited evidence
available, however, contradicts these claims, - The Study examined
whether the police frequently gain a significant advantage when sus-
pects reveal their defenses, and the Study found that this advantage
occurs in only a small percentage of cases. Of the 348 suspects ipter-
viewed, 314 (37%) raised a defense ¥ In 296 (94% of cases in which
suspects raised a defense), rhe police availed themselves of the sus.
pect’s advanced disclosure, and tried to “break down” or rebut the

193 Mitchell, supra note 166, at 558.09,
“MM Zd, ax 599, .

Charles Pollard, Stop Protecting the Gui and Abusing the Innocent, Sunpar Tisces,
April 24, 1994, § 4, at 7 (guest n&w..mmn_ M.wb_..ﬂu anmohﬂﬂ_u_&“ nnso””u.a%a E..v.ﬁ 5, at
51, _anT.n&. not o.q___‘ is the right rarely used, it *[tJhere is no evidence which shows
n.ﬂanem_ﬁsaq that silence is used disproportionately by professional criminals.* Id, at b4,

107 RErORT, supra note 5, a1 50-51; Leng, supre note 5, at 5960,

See generally Lawe, supra note 5, a 59.69,
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suspect’s defense.!®® They succeeded in twelve instances, and had
partial success in four others. If combined, this comes to only 5.4% of
the cases in which the suspect raised a defense,19?

Morcover, Yeo's study of the use of adverse inferences in Singa-
pore indicates that allowing adverse inferences does not cut down on
the use of the right, induce a significant number of suspects to talk to
the police, or increase confessions. Yeo's findings indicate that by al-
lowing adversc inferences, Singapore did not significantly alter sus-
pects’ responsiveness to police questioning. All fiftyeight suspects in
Yeo’s postamendment sample answered police questions,?°? as stated,
but 93.4% had done so before the amendment.?! Yeo also found no
increases in either full or qualified confessions, but did find an in-
crease in denials.®* This contradicts the theory that the amendment
would cause suspects to confess more frequently.®® Yeo concluded
that at the five year mark, the amendment’s aim had not been met.
The number of confessions had not increased, largely because sus-
pects rarely invoked their right to silence before the amendment.204

C. NOES SILENCE CAUSE POLICE TO DROP CHARGES?

Proponents of limiting the right to remain silent argue that its
use forces the police to drop a large number of cases.2 The Study
examined this argument by reviewing the 268 cases, out of the total
sample of 848 cases, in which the police formally decided to take no
further action (NFA).**® In the majority of NFA cases, about 62%, the
police were satisfied with the outcome.?®7 In most of these cases, the
reason why the police were satisfied was because they believed the sus-
pect was not guilty This occurred in 114 {43%) of the cases 208
Twentyfour (9%) of these cases were dismissed for “policy” reasons,
where proof was not a problem. These cases included cases dismissed
1o reward informers or 10 avoid exposing mistakes or improper con-

98 J4, at 6162,

199 14 a1 62,

200 Yeo, supra note 15, at 93,

201 Jd,; see supra note 197 and accompanying text. For z discussion of recent stdies, see
Greer, supra note 96, at 711 nn.12-13 and accompanying text

202 Yeo found that before the amendment, of hix sample of 57 cases, full confessions
were had in 26, qualified confessions in 15, and denials in 16. Of his sample of 58 post-
amendment cases, full confessions were had in 20 cases, qualificd confessions In 11, and

denialy'in 27. Yeo, supra note 18, at 94,
S,

204 14

205 Lena, supre note 5, at 28,
206 4, 33 2394

207 14, ar 2425, 34.

208 14, ar 2425,
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duct by the police.2® In twenty-five cases, or about 9%, victims dis-
missed complaints.21¢

Of the 268 NFA cases the police were not pleased to dismiss,
ninety-four (35%) involved suspects who did not remain silent, but
who denied the accusation.®!! Suspects remained silent in only nine
(4%) of the NFA cases. In four of these, the dismissal was for reasons
other than a lack of evidence.21? That leaves five cases, or about 2% of
NFA cases, where dismissal could be attributed to silence.2'$ These
figures indicate that the right of silence is not causing the police to
dismiss a significant number of cases.

P. DOES SILENCE CAUSE PROSECUTORS TO DISMISS CASES OR COURTS
TO ACQUIT SUSPECTS?

Proponents of eliminating the right to remain silent have con-
tended that a substantial number of accused persons are acquitted
because they remain silent. To test this contention, the Study ex-
amined the 490 suspects who were charged with an offense out of the
848 originally interviewed.2!*" Few suspects went free because the
prosecution dropped their cases or because a judge or jury acquitted
them. Only seventynine (16%) of the suspects who were charged had
their cases dropped by prosecutors, or were acquitted after contested
trials.2!® Fifty-four (11%) of these suspects had their cases dropped by
the prosecution; twenty-five (5%) suspects were acquitted by a jury
after a contested fial. e S

Still fewer suspects had their charges dropped or were acquitted
because they remained silent. For instance, of the fifty-four cases
dropped by the prosecution, twelve were drepped for policy reasons.
This included cases where the prosecutor dropped trivial charges,
cases where the suspect was already facing 2 long term of imprison-
ment for other charges, and cases where the prosecution sought to
use the suspect as a witness, In eight cases, the prosecutor dropped
charges for technical reasons. This included cases where a mistake by

200 I at 2426,

210 1d at 24-25. )

21t K4 at 24, 26-28, 3081, 34,

212 14, ar 24; 2729,

13 I at 27, 34, These cases included one where the victim would not appear for trial,
one where the police declined to proceed because the sumpect had already been senteneed
for other offenses, one where the suspect was a teenager who was already being punished
by school autherities, and one where the police were satisfied that someone else was guilty.
Id. at 27. One percent of dismissed cases were not classified. Id at 24,

214 J4 3¢ 37.38, _

215 If at 38,

216 14
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police or prosecutors made it impossible to proceed.®*” The prosecu-
tion dropped thirty-three cases for insufficient evidence. The suspect,
however, remained silent in only five of the thirty-three cases.” Even if
the prosecutor’s decision to drop these five cases—out of the 490
where charges were brought—-was attributable to the accused’s si-
lence, the use of adverse inferences would likely make little differ-
ence. This is true because, in most of the cases that the prosecutor
dropped, other evidence was “thin or non-existent.”?!® Suspects could
thus deny their involvement without contradiction by independent ev-
idence, and avoid an adverse inference.?19

Few of the suspects which a jury acquitted relied on silence, Of
the twenty-five suspects acquitted by a jury, seventeen (68%) raised
their defense during the police interview.?®® Three suspects raised
their defense for the first time in court.??! In three cases, suspects
were acquitted after exercising their right to silence at a police inter-
view. Because of the absence of other evidence, however, the prosecu-
tion's ability to invite adverse inferences would have made little
difference. Suspects could have denied their involvement without
contradiction by independent evidence, and thus could have avoided
any adverse inference.22?

E. DOES SILENCE INCREASE THE USE OF THE AMBIISH DEFENSE?

Advocates of the use of adverse inferences have argued that it
would remedy the allegedly significant problem caused by the “am-
bush” defense, in which suspects remain silent during interrogation,
and do not reveal any details of their defense until trial. They believe
that the ambush defense prevents the police and the prosecution
from investigating the defense and preparing a rebuttal.?*® To rem-
edy this perceived problem, Major's new law will allow such adverse
inferences “as appear proper” to be drawn when the accused does not

217 K

218 /d. at 39, In two additional cases, the suspect initially refused to answer questions,
but later answercd all substantial questions. Their initial cefusal to tatk was not linked to
the prosecution's decision to drop charges. Id at 38-39,

19 1 ar 43,

220 [d. at 40 (In two instances, suspects’ cases were dismissed because of prosecution
delay). )

22 14, at 45-58,

222 Id at 4148, Easdlier studies indicated that *Silence was not an effectve bar to convie-
tion.” Dixon, supra note 13, at 37. In Zander's study, only a quarter of the number of
silent suspects were acquitted. Jd. at 37 (discussing Michael Zander, The Investigation of
Crime, 1979 Cram. L, Rev, 208, 211-12),

223 Lgng, supra note B, at 45; Jackson, supra note 10, at 405. (noting that, previously, the
court could invite an inference under these circumstances if the parties could be said to be
on equal footing during the interrogation or interview),
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reveal during interrogation any fact relied upon in their defense at
trial.?2¢

The Study, however, found that claims about the extent of the
problem are exaggerated, in part because of very broad definitions of
the ambush defense, which include cases where the prosecution is not
unfairly surprised.*® Many defenses not raised until trial are not ex-
amples of the ambush defense, Examples of this include claims that
the suspect’s alleged conduct does not amount to the charged of-
fense; procedural defenses, such as double jeopardy and challenges to
the admissibility of evidence; and simple denials of an element or ele-
ments of the prosecution’s case, which are made without the introduc-
tion of evidence,22¢

To avoid including such cases as examples of the ambush de-
fense, the Study defined the ambush defense as follows: the defense is
first raised at trial; it takes the prosecution by surprise; the defendant
could have disclosed the evidence or explanation to the police during
the interrogation; the prosecution suffers as a result of the surprise;
the accused may have an unfair advantage because they have had ad-
ditional time to prepare their story or those of witnesses; the risk of
the suspect being wrongfully acquitted is greater than it would have
been had the suspect disclosed the defense at the interrogation; and
finally, the defense is false, 27 The Study also did not consider cases to
involve an ambush defense if the police did not give the suspects
enough information about their suspicions to indicate which facts
about their defense might be relevant to reveal; if the police did not
give the suspects a chance 1o reveal the facts relied upon in their de-
tense; or if the suspects were unaware during interrogation of the po-
tential for raising a defense 228

To determine how often suspects used the ambush defense, the
Study examined the cases in its sample in which a suspect was
charged, but did not plead guilty. It compared the trial records with
the prosecutor’s file, and other information collected from the prose-
cutors and police officers involved in the case, to determine if the

224 The inference is permissible if, under the circumstances, one couid have been “rea-
sonably expected” to mention the fact. Public Order Act, supra note 2, § 34. Ser alio Lane,
supra note 5, at 46, This section was also adepted in Clause 3 of the Northern Ireland
Order. See supra nowe 143,

225 Lene, sufra note B, at 50.

226 [d, at 4849, An affirmative defense, such as self-decfense, requires the accused to
introduce some evidence and could therefor constitute an ambush. ‘Such a defense is char.
acterized in the Study as a “defense proper.” Id. at 49,

227 14 at 47. According to the Study, these characteristics have been used by 2 number
of commentators. [d (diting S. Easton, THE RiGHT To Stuence (1991)).

238 [, supra note 5, at 50,
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defensc raised at trial had been disclosed during interrogation. This
comparison revealed that juries acquitted twenty-five of the fifty-nine
suspects whose cases went to trial. Seventeen (68%) of the acquitted
suspects raised their defenses during interrogation. The high per-
centage of those acquitted who had disclosed their defense under-
mines the theory that suspects have a significant incentive to withhold
evidence in order to ambush the prosecution at trial and gain
acquittal 229

In the other eight jury acquittals, suspects raised a defense in
court that they did not mention to the police during interrogation.
None of these cases, however, met the criteria for an ambush de-
fense.**® The Study also found that defendants did not use the am-
bush defense in any of the fifty-four cases that were dropped,®! and
that of thirty-four suspects found guilty, only one clearly used the am-
bush defense, although obviously to litde effect.2’2 The Study's re-
sults—no suspects using the ambush defense were acquitted or had
their cases dropped, and a jury convicted the one suspect who raised
the ambush defense—contradicts the theory that suspects frequendy
use the ambush defense to gain acquittal.?3® This confirms similar
findings by McConville and Baldwin, whose study indicated that am-
bush defenses were rarely responsible for acquittals, 24

F.  WILL ADVERSE INFERENCES LIMIT SILENCE AT TRIAL AND “FREQUENT”
ACCRUTTTALS?

Proponents of limiting the right io silence have contended that
the accused’s refusal to 1estify at trial causes the same probiem suppos-
edly caused by silence during interrogation—the guilty frequenty
avoid conviction.”® To remedy this supposed problem, the second
sectior of Major’s new law essentially adopts the CLRC recommenda-
tion to allow such adverse inferences “as appear proper” to be drawn

229 4 ag 51.

230 f4. at 5153,

231 /4 at 54, in only one of the dropped cases was z defense raised at trial which appar-
ently had not been raised during interrogation, This was not, however, an ambush de-
fense, 7d.

232 14 2t 50-5), 53, 58. In wo other cases where the suspert was found guilty, the prose-
cution claimed that the defense used the ambush defense, but the defense denied it In
this sampie, the defense was used in, at most, 5% of contested trials. /4 at 58,

¥33 J4. at 5557, Many unanticipated defenses are the consequence of police interroga-
tion techniques which are designed to exclude exculpatery statements by the suspect. [d,

234 Dixon, supranote 13, at 37 (discussing John Baldwin and Michael McConville, Confes-
sions in the Croum Courts Trisls, The Royal Comm'n on Criminal Procedure, Research Study
No. 5, 112, 117-25, London HMO 30 (1980).

235 Lenc, supra note 5, at 45, 37.
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from the accused’s failure to testify at trial.2*8 Some proponents of
using adverse inferences have argued that this will foster testimony by
the accused and allow their stories 1o be tested by cross examina-
tion.**? While the Study's sample provided no cases which allowed an
evaluation of the use of silence at trial, the proponents’ arguments
seem no more convincing in the context of limiting the right at trial
than they were in the context of limiting the right during
interrogation.

There is no indication that the right to silence is frequently used
at trial or that it allows many suspects to go free. In Singapore, Yeo
found that few accused persons refused to testify at trial before Singa-
pore’s judicial system permitted adverse inferences.?®® His study re-
vealed that suspects refused to testify in only twelve out of 185 pre-
amendment cases. Seventeen suspects made unsworn statements
under a pre-amendment rule which allowed the accused to offer un-
sworn testimony at trial and aveid cross-examination:; and 156, or
84.3%, testified.®®® The findings indicate that the assertion that si-
lence is frequently used at trial to gain acquittal is exaggerated, be-
cause the accused rarely remain silent at trial.

Similarly, using adverse inferences would not foster testimony by
the accused. Yeo examined 115 postamendment cases, tried after the
courts began to inform the accused of the adverse inferences that
could be drawn if they refused to testify.24¢ Of this group, 89.1% testi-
fied. This increase of less than five percentage points from the per-
centage of those who testified prior wo adverse inferences hardly
seems sigmificant, especially since Yeo did not include those whe of-
fered unsworn testimeny in the caiculations. Had he included them,
the results would indicate that a higher percentage of accused persons
testified at their wials before the amendment, 24! According 1o Yeo,
after five years in operation, the amendments had *not materially as-
sisted” the police and prosecutors.?®? They did not induce accused

236 Public Order Act, supm nore 2, § 35. The CLRC report recommended that adverse
inferences sthould be drawn if, after a prima facie case had been established, the accused
person failed to testify at trial. Public Order Act, supra note 9, 1 108-113 and Appendix,
cl. 5 of the Draft Criminal Evidence Bill, cited in Leng, supra note 5, at 2; Haw Tus Tou .
PP, 3 AIER 14, 1819 {1983}, cited in Yeo, supra note 13, at §7-98; section 1{b} of the
Criminal Evidence Act (N.LY,

237 Leng, supra note 5, at 7879. Proponenis have argued that the accused's silence at
trial deprives the jury of the opportunity to hear their story tested by cross examination.
Id

238 Yeo, supra note 13, at 9697,

239 14, at 9799,

240 I ar 9697,

241 Id at 9809,

242 fd ar 100,
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persons to confess more often or to testify in court, and they did not
have a significant impact on Jjudicial proceedings2s

Proponents of limiting the right to silence at trial have offered no
evidence to support their claims that the accused frequently used si-
lence at trial to gain acquittal, or that the use of adverse inferences
would cure this supposed problem. In fact, the Singapore experience
suggests that defendants do not usually use silence at trial, and that
adverse inferences do not increase testimony by the accused.

G.  WILL LIMITING THE RIGHT TO SILENCE REDUCE CRIME?

Proponents of limiting the right to remain silent argue that, by
doing so, they will force more suspects to talk to the police, to confess,
and to testify at wial. This, they argue, will increase convictions and
thereby reduce crime. However, there is no convincing evidence that
this is true. In fact, the evidence suggests that the use of adverse infer-
ences will not reduce crime 244

_ Silence is not a serious impediment to the police in solving
crimes. Suspects remain silent in only a small percentage of cases. In
the Study’s sample, only 4.5% remained silent?4 and, in Yeo's Singa-
pore study, 6.6% of the pre-amendment suspects did not respond to
police questioning.2*6 Thus, even without the threat of adverse infer-
ences, suspects frequently responded to police interrogation.

Further, while studies indicate thar one-half to three-quarters of
suspects now confess, 2’ Yeo found that the use of adverse inferences
actually increased denials. 248 This runs counter 1o the theory that the
amendment would cause suspects 10 confess more often,?® and lends
weight to the Swudy's conclusion that adverse inferences would not
increase confessions,#50 Moreover, the Study showed that the use of
adverse inferences does not significantly aid the police in solving
crime by breaking down suspects’ stories, as this occurred in only a
small percentage of cases. ! Even if one considers the use of silence a

243 14, at 100-01. Yeo concluded that England might semeday allow adverse inferences
ma..n._ the accused's failure 1o testify at trial, but that the Singapore experience offered no
evidence to suppont diminishing the right to sifence at police interrogadon in England.
To the contrary, Yeo cited the 1981 Royal Commission Report to argue that such a change
would lead to an inquisitoria) criminal justice system, [d. at 101 (citing Report of the Raoyal
Comm'n on Criminal Procedure, Jan. 1981, Cmnd. 8092, 1 4.59).

244: S supra notes 238 1o 256 and Accompanying texe,

245 Leng, supra note 5, at 17, 20; RerorT, supm note 5, at 53,

246 Ser supra note 192,

247 Miitchell, supra note 166, at 598.99; Rerorr, supra note 5, at 51.

248 Sw supra note 213,

249 Yeo, supra note 13, at 95,

250 Lene, supro note 5, at 7950,

251 Jd at 62. They succeeded in whole or in part in only 5.4% of the cases where a
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problem, adopting adverse inferences is not a remedy. In Yeo's study,
for example, the percentage of suspects who talked to the police did
not change significandy after Singapore aliowed adverse inferences,252

The right to silence does not hinder efforts to solve ¢rime by
causing the police to drop a significant number of cases.2** For exam-
ple, in the Study's sample of 848 cases, the police formally decided to
take no further action in 268 cases.** However, the suspect’s silence
was a {actor in only 5 (2%) of these cases.?®5 Further, the suspect’s
silence rarely caused the prosecution to drop a case® and in the few
cases where the suspect's silence did cause the prosecutor to drop the
case, the evidence was usually weak. The use of adverse inferences
would most likely have made little difference in these cases because
the accused could have simply denied the charge without adverse in-
ferences being drawn and without fear of contradiction by the
prosecution.

Also, those who exercise their right are as likely to be charged as
those who do not257 In fact, the study conducted by Williamson and
Moston indicated that silence had no effect on the police’s decisions
to charge a suspect where the evidence was either weak or strong, but
that in borderline cases, the police were more likely to charge suspects
who remained silent.25® Further, as the Royal Commiission’s Study in-
dicated, few suspects are acquitted in court because they remain si-
lent.*%¢ In fact, Williamson and Moston found that suspects who had

defense was raised. fd

252 Yeo, supra note 13, a1 33, Yeo found that by allowing adverse inferences, Singapore
did not significantly alier suspects’ responsiveness 1o police guestioning.

B3 LenG, supra noke b, at 23,

54 fd ar 3324,

255 1d. at 28; see supra note 218,

56 Jd. a1 39. The prosecation dropped 33 cases for insufficient evidence. in oniy 5 of
the 33 cases, however, did the suspect remain silent. Even if the prosecutor’s decision to
drop these five cases—out of the 490 where charges were brought—could be attributable
to the accused’s silence, the use of adverse inferences would most likely make litte differ-
enee. This is true because, in most of the cases in question, other evidence was “thin or
non-existent.” Jd

257 Rerort, supra note 5, at 53.

258 [, (citing T. WItLIAMSON AND §. MOSTON, PoLice INVESTIGATION STYLES AND SUSPECT
Benavior, FinaL Rerort To 7HE Pouce ReQuiReMENTS Surrort Untr, Univ. of Kent Inst-
tute of Sociai and Applied Psychology, Criminar. BeHavior anp Mentas Hearns 3 (1993)).

259 Leng, supra note 5, at 37-38, 4043, In the Study's sample of 848 cases, 490 suspects
were charged. Twenty-five of these suspects (5%) were acquitted by a jury after a conteswed
triat. Of the 25, 17 (68%) raised their defense during the police interview. In three cascs,
suspects were acquitted afier exercising their right to silence at 2 police interview. Because
of the absence of other evidence, however, the prosecution's ability to invite adverse infer-
ences would have made little difference because suspects could have denied their involve-
ment without centradiction by independent evidence, and could have thus avoided any
adverse inference. Jd
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remained silent were convicted at 2 higher rate than suspects who did
not.2% It also seems unlikely that the use of adverse inferences will
cause more suspects to testify. Yeo’s Singapore smudy found that the
accused had rarely remained silent at trial before adverse inferences
were allowed, and that the use of adverse inferences did not increase
testimony by the accused.?*®!

The weight of evidence supports the conclusion of the Royal
Commission’s Study, that adverse inferences would not increase con-
victions.2s2 However, even if the use of adverse inferences would in-
crease conviction rates, it would have little effect on crime. Over 90%
of the cases which come to court end in conviction.?®* An increase in
this percentage would have little impact on crime. More significant
crime control issues are how to catch the criminals who avoid detec-
tion and apprehension, and how to prevent persons from becoming
criminals and committing crimes.

The supposed problems with the use of the right to silence are
greatly exaggerated and the promised benefits of curtailing the right
are an illusion. Silence does not cause the police to drop a significant
number of cases, allow a significant number of suspects to gain acquit-
tal in court, or increase the wse of the ambush defense. Moreover,
prormises that the use of adverse inferences will increase testimony by
the accused, or reduce crime, are empty.

V1. Apverst INFERENCES WILL UNDERMINE THE ACCUSATORIAL
SvsTEm OF CrRIMINAL JUSTICE and Move 1T TOWARDS an
INOUISITORIAL MODEL

While the benefits of using adverse inferences are illusory, the
costs are real, The use of adverse wferences will erode or eliminate
the right to silence and, in doing so, shift the burden of proof to the
accused, in some cases reduce the prosecution’s burden of proof, and
weaken or remove the presumption of innocence. These changes will
undermine the accusatorial system of justice, moving the crimipal j
tice system tewards an inguisitorial model. Many of the benefits of the
accusatorial system which these changes will jeopardize are character-
istic of an open and democratic society, including a strictly limited

260 Repory, supra note 5, at 53 (citing T. Williamson and S. Moston, The Extent of Silence
in Police Interviews, in THE RiGHT OF SiLENCE DepaTE {Steven Greer and R Morgan, cds.,
1990)). According to prosccution barristers, 41% of those who had been silent were ac-
quitted compared to 49% of those who had answered police questions. The defense barvis-

ter also indicated that 41% of those who had remained siient were acquitted compared to

54% of those who talked to the police.
261 Yeo, supra note 13, at 9689,
262 Leng, supra note 5, at 79-80.
283 Silenee, supre note 6, 17-18.
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government, restrained in its ability to compromise individuat dignity,
privacy, and autonomy.

A. UNDERMINING THE ACCUSATORIAL SYSTEM

When a judicial system allows adverse comment on or adverse in-
ferences from the suspect’s silence, it erodes or eliminates the right to
silence. The United States Supreme Court recognized this when it
found that adverse comment “is a penalty imposed by courts for exer
cising a constitutional privilege. It cuts down on the privilege by mak-
ing its assertion costly.”2® Major’s new law will exact a penalty—the
inference of guilt—from silence, and effectively impose a duty to talk
on suspects. The substitution of a duty to talk for a right to silence has
serious implications. It shifts the criminal justice system from its accu-
satorial focus on proof by witnesses and extrinsic evidence towards an
inquisitorial system’s focus on the interrogation of suspects.

Adverse inferences undermine both the presumption of inno-
cence and the burden of proof, concepts which are logically related.
The burden of proof requires the prosecution to persuade the jury of
the accused’s guilt; the presumption of innocence allows the accused
to “remain inactive and secure, until the prosecution has taken up its
burden and produced evidence and effected persuasion . . ."*% The
presumption of innocence, however, also conveys to the jury the warn-
ing that in its deliberations, it may rely on “nothing but the evidence,
i.e., no surmises based on the present situation of the accused.”?%®

Major’s law shifts the burden of proof to the accused by making
them talk to the police during nterrogation, and then go forward
with evidence through their own testimony. If the defendanis fail to
carry this burden by remaining silent, the court will penalize them
with an inference of guilt,?*” Imposing a burden on suspects to pres
ent their explanatien, and sanctiening them for the failure to do so,
resembles the confession “pro confesss,” by which silent suspects were
treated as if they had confessed.?%® Supporters of Major’s new law
claimed, as did supporters of the old inquisitorial method, that the

innocent have nothing to hide, and that only the guilty would refuse
to answer.25°

264 Griffin v. California, 380 U.S. 609, 614 {1965).

265 Taylor v. Kentucky, 436 U.S. 478, 483 n.12 (1978) {quoting ? Wicmore, Evibence
407 (3d ed. 1940)).

288 4 at 485 (quoting ¢ Wicwore, Evibence 407 (3d ed. 1940)).

267 See supra text accompanying notes 11 and 12; Griffin, 880 ULS, at 614.

268 | gvy. supro note 25, at 2524,

289 For the views of proponents of this justification for the confession pro confesso, see
Levy, supra note 25, av 263, 270-71. Jeremy Bentham was a noted supporter of this view:
“silence . . . by common sense, 23 the report of universal experience, {is] certified to be
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Major’s new law will also effectively lower the government's bur-
den of proof. Under the new law, if the prosecution establishes a
prima facie case—even if it falls short of proof beyond a reasonable
doubt—the accused will have to testify. If the accused refuses to tes-
tify, the prosccutor’s case will be bolstered by an inference of the ac-
cused’s guilt. This effectively lowers the prosecution’s burden of
proof to showing a prima facie case.270

Adverse inferences also undermine the presumption of inno-
cence by forcing suspecis to explain away their alleged involvement in
a crime. The accused’s failure to provide a satisfactory explanation
gives rise to the inference that there is no cxplanation and that the
accused is guilty.*” Such an inference contradicts the presumption of
innocence by allowing verdicts based not on the evidence, but on “sur-
mises based on the present situation of the accused.”72

B. MOVE TOWARDS AN INQUISITORIAL SYSTEM OF CRIMINAL JUSTICE

As the United States Supreme Court recognized in Griffin v. Cali-
Jernia, “comment on the refusal to testify is a remnant of the ‘inquisi-
torial system of criminal justice’ . . ."27® By adopting this remnant,
England has reversed three-hundred years of progress towards the ac-
cusatorial systern, with its reliance on independent witnesses and ex-
trinsic evidence, and reverted back to the ingquisitorial systermn, with its

antamount to confession . . ." Jeremy BENTHAM, THE WORKS oF JEReEMY BenTream 39 (John
Bowring ed., ed. V. Il 1818}. Bentham belicved interrogation to be “the most efficient,
and {in case of doubt! the indi p tle, instrament for the extraction of truth . * Jd In
anpouncing the proposal to eliminate the righs to sitence, Home Secretary Michael Bow-
ard argued that “the innocent have nothing to hide.” WNarure, Oct 14, 1993, at 501, 92
judge David Miller has postulated that *[i}f an accused person has a defence [sici, what
pessible objection can there be wo disclosing il as scon as possible?” David Milter, Tus
Economist, Feb. 19, 1994, at § {editarial), Keith Harvey has argued that “[r]equising sus-
pects to provide explanations for their actions, and inferring an element of guilt when they
fail to do so, is a more accurase reflection of reality . . . Keith Harvey, The EconomisT,
Feh, 19, 1994, at 8 {editorial),

279 Jacksen, supra note B, at 10809, The reasoning of the Murmy opinion, which upheld
a “common sense” approach to adverse inferences, could according to the author, under-
mine the aecusatorial system: “The traditional canception of the accusatorial criminal 1rial
is that it is more thar an inquiry into the accused’s guift. It is a demonstration by the
prosecution of the accused's guilt, and it is arguably inconsistent with the principle that it
is for the prosecution to demoenstrate the accused's guilt to allow the accused’s refusal to
participate in the trial by testifying to play a part in the demonstration.” 4. In jts Report,
the Royal Commission concluded that eliminating the right to silence would reduce the
prosccution’s burden of proof, ReroRr, supra note 5, at 55.

271 Ser supra notes 155 to 156 and accompanying text

272 Taylor v, Kentcky, 436 U.S. 478, 485 {1978) (quoting 9 Wicmorg, Evinence 407 (3d
ed. 1340)).

%73 Griffin v. California, 380 US. 609, 614 (1965) (quoting Murphy v. Waterfront
Comm’n, 378 U.S. 52, 55 (1964)),
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reliance on obtaining suspects’ confessions through interrogation. 7

_ England witnessed the operation of the inquisitorial system ad-
munistered by ecclesiastical courts and by the Crown’s High Commis-
sion and Star Chamber. This System relied on forcing suspects to
incriminate themselves, gencrally under oath, through proceedings
which did not require accusers, but which often relied on secret in-

either treated as if they had confessed, or imprisoned. 276

Modern inquisitorial systems have, in large measure, retained this
%Oncm on obtaining suspects’ confessions through interrogation. For
instance, in Italy, investigatory detention may last up to fortyeight
rop.ﬁ. during which time the police may deny access to counsel 277
”ﬁmﬁ period may be extended in the cvent of major offenses and when
1t Is reasonable to believe that the suspect may flee.2’ The lengthy
anﬂnﬁ.moa of suspects for investigation and interrogation has rajsed
questions about possible abuses. For instance, it has allegedly been
used to coerce suspects to confess and has gained international atten-
tuon after a number of prominent suspects in a corruption investiga-
ton committed suicide while in detention, 27

Modem inquisitorial systems also allow magistrates to question
Suspects at a preliminary examination to decide whether or not 1o

274 Justice Frankfurter pointed out the protection the right afforded against inquisizoria)
procedures: “Yime has not shown that protection from the cvils against which this safe.
guard was directed is needless or unwarranted -- - No deubt the constitutionai privilege
may, on on.nsu.,o... save a guilty man from his just deserts. It was ajned at a mare far-
reachimg evil-—ihe recarrence of the Inquisition and the Star Chamber, even if not in their
siark brwaliy.”™ Ullman v. United States, 350 [1.S. 422, 426, 428 {19563,

275 1wy, supra note 25, at 23, ser also WioMORE, suprs note 25, at 275,

wﬁm LEvy, supra now 25, ar 23-24, 137, 14343, 150, 158, 179,

7T An Overvide of linbign fustice, Am. |AwveR, Mar. 1993, at 30 (“Forwnately for prosecu-
1075, e italian Parliament has passed several amendments to the 1989 code, eliminating

notifying their lawyers.”),

278 Ennio Amodio et al, An Accusatorial 5 ; vi !

= . stem in @ Civil Law Country: The fatian Code o

Criminal Procedurs, 62 Teme, L, Q 1211, 1218 n.24 and accompanying text (discussing _._..:.s.__.
uN Cone oF CriMINAL Proceouse art. 253, 384 (1988)). .

7% Giuseppe Di Federico, The Crisis of the fudicial System. and the Referend ici
) . um on the fudiciary
i ITALIAN woﬁdnﬂ A Review 29-33 {Robert Leonardi & Piergiorgio Corbetta eds., 3d ed,
_e.mmu_. ftaly’s Jailed nergy Chief Found Dead in Call, NY. Ties, July 21, 1998, a1 AS (afier the
suicides of a number of suspects in detention, Mifan prosecutors were alleged to have used
pretrial detention to force suspects 1o confess and to testify against coconspirators): Joun
TAGLARUE, In a 9:185....— Milan, fiakian Society is on Triai NY. Tues, February 6, 1594, at

pecis.”). Detencion has also been used 1o elicit confessions in German according to
Damaska. Danmaska, supra note 19, at 167; s supra note 36 and accompanying text, s
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charge the suspect,?®® and allow the government to call the accused as
a witness at trial. For instance, under Italy’s inquisitorial “Code
Rocco,” which was crafted during the Fascist era and remained in ef-
fect for almost fifty years, interrogation of the accused was the first
event at trial 281 Often, those systems allow the wier of fact 10 draw
adverse inferences from a suspect’s refusal to answer questions.?82

Major's system of adverse inferences will foster the same focus on
interrogation and confessions as existing inquisitional systems. The
suspect will not have a right to silence, but a duty to talk; the burden
of proof will shift from the government to the accused; the presump-
tion of innocence will become an assumption of guilt, to be overcome
only by the accused’s explanation. These principles harken back to
the confession pro confesso, and convey the same message: that the
government has the power to interrogate suspects, and the suspects
have the duty to talk, and to help to convict themselves.?83

English police have sought to gain other powers characteristic of
an inquisitorial system, For instance, police have suggested adopting
the use of Italian-style investigating magistrates to “cross-examine ter-
rorist suspects,” and to make it a crime if a suspect refuses to answer a
magistrate’s question.?®* Other suggestions have included charging
people with a crime if they refuse to account to the police for their
movements, shifting the burden of proof 1o the accused,?®® allowing

280 MerrymaN, supra note 98, at 130-31; Damaska, supra note 19, at 162.

281 The ftatian Penal Procedure Cote: An Adversorial System of Criminel Procedure in Contingn-
ted Europe, 20 CoLum. J. Transuat't L. 245, 24849, 269 (1991). Modern inquisitonai sys
tems are noted for their focus on gaining evidence through the inerrogation of the
accused, and for sometimes allowing investigating magistrates to iake the lead in investigat-
ing crimes and questioning suspecrs. Many of these systenns alsor give the same magistrate
adjudicatory power to resoive the case, not based on the evidence presented ins court, but
based in large measure on the dossier which they have compiled through their own invesn-
gation. Mesryman, sugra note 98, at 130-51; LaFave & lsracl, supra note 19, at a8,

282 MEewRymaAN, supra note 98, at 130; Barron L. Incratam, THE STRUSTURE OF CRIMINAL
PrROCEDURE, Laws ANB PRACTICE Of FRanCE, THE SOVIET UMON, GHINA, AND THE LINITED
Svares 79 {1987) {“Therefore, [in France] not only the investigators but also the adjudica-
tors are likely to draw adverse conclusions as 1o guilt from 2 refusal to answer questions and
are not prevented by law from doing 50."}; DaMmasKa, supra note 19, at 167 (“Judges can
legitimately draw unfavorable inferences from the defendant's refusal to answer questions,
and it is easy to see reasons why Continental defendant who choose 1o exercise their right
to silence are fow and far between."}.

283. Under old inquisitorial procedure, if 2 suspect did not ke the ozth he would be
considered guilty “pro confesso™as if he had confessed. Lewy, supra note 25, at 23-24.

284 MIS5 Wants “Anti-Mafia™ Laws io Crush Godfathers of IRA, ThE Sunoar Tides, Mar. 20,
1994, §1, at 1 (“Security chiefs want to encoursge hardened terrorists to confess and give
evidence against their leaders. They also wane to punish thase who do not cooperate.
Onic controversial proposal is to make it a crime for suspects to refuse to answer questions
by the special investigators.™). :

285 Andrew Grice et al., Major Urged to Bring Back Inlernment, Trre Sunpay Times, Mar. 13,
1994, §1, at 3 (“The government is expected to reject proposals by Sir Hugh Annesley,
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the use of “first hand” hearsay evidence,®®® using secret prosecution
witnesses, and allowing the prosecution to keep information and in-
formants secret.?®” Still other proposed measures include the exten-
sion of provisions which allow the detention of terrorist suspects for
up to ninetysix hours without charge under the “Prevention and Sup-
pression of Terrorism Act,"2*% and proposals to limit suspects’ right to
bail. 282

By adopting the use of adverse inferences, England has moved
towards the inquisitorial systems of past and present. It has tumned its
criminal justice system away from a reliance on independent witnesses
and extrinsic evidence, and towards a reliance on obtaining suspects’
confessions through interrogation. If police efforts gain momentum,
the adoption of adverse inferences could be part of a larger trend
towards adopting a more complete set of inquisitvrial procedures.
Such a transformation would likely follow the pattern established
when adverse inferences werc adopted in Northern Ireland. The gov-
ernment would urge the adoption of those measures to fight terror-
ism and particularly grave offenses, but would quickly apply them to
the éntire criminal justice system.

chief constable of the Royal Ulster Constabulary, for tougher measures including a new
offense under which people couid be charged for refusing to account for their movements
10 police.”); Charles Pollurd, Siop Protecting the Guilty end Abusing the Fanocent, Tre SuNDaY
Times, Apr. 24, 1994, §4, at 7 (Mr. Poilard opposes the current aliocation of the burden of
proof and the Fact that "what is on trial is the accusation against the offender.” He suggests
putting the “offender” on triat. His use of the word “offender” rather than “accused” high-
lights his pion that the p on trial is presusned gailty.); “Anti-Mafia” Lows, supra
now 284, Cowira Kolonder v. Lawson, 461 U.S. 352 (19683} (The Supreme Court seruck
down as overbroad z California statute which required a person leitcring on the streets to

provide credible and refiable identification in resp to police questioning. The major-
ity found the uaconstmionally vague on its ace in violation of the Bue Process
Clause of the Four th A o because it encouraged arbitrary enforcement. Ina

concurring opinien, Justice Brennan noted that while a pelice officer may ask a cinzen a
gquestion, he may not compel an answer. .

286 Howard's Hash, THE Sunpav Times, Apr. 17, 1994, §4, at 5 (editorial discussing a pro-
posal by Sir Hugh Annesley, chicf constable of the Royal Ulster Constabulary}.

287 Michael Prescott et al., Home Office Moves io Protect Informers, THE Sunipav Times, Apr.
17, 1984, §1, a1 24 (proposal vo allow prosecutors o disclose to the defense evidence which
“they think relevant to the defense, hoiding back items that would identify secret sources
or lead to witnesses becoming vulnerable to intimidation™). Another proposal would offer
witnesses to terrorist acts anonymity, “They would testify by video link or from behind
screens to prevent intimidation. Their identities would be withheld from defense lawyers.”
“Anii-Mefia” Laws, sepra nowe 284.

288 Tims lo Stop Wooing the IRA, The Sunpay Times, Mar, 6, 1994, §4, at 5 (editorial).

285 Amendments to the right to bail appear in Public Order Act, supgrz note 2. The right
to bail pending trial corresponds to the presumption that the suspect is innocent uniil
proven guilty in court. Stack v. Boyle, 342 U1.S. 1, 4 (1951) (*Unless this right to bail before
trial is preserved, the presumption of innocence, secured only afier centuries of stroggie,
wouid losc its meaning.”); Scrivener, sugra note 143 (editorial disapproving of the amend-
ments to the right to bail).
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C. EFFECTS OF THE MOVE TOWARDS AN INQUISITORIAL SYSTEM

England’s shift towards inquisitorial methods jeopardizes many of
the benefits protected by the accusatorial system of justice. It loosens
the accusatorial system’s limits on government’s power to pry into the
“private enclave” of an individual’s thoughts and conscience.?® It
also diminishes the accusatorial system’s protection of individual au-
tonomy and free choice because, when suspected of a crime, individu-
als are no longer free to choose whether or not to provide the
government with evidence to aid in securing their own conviction;
they are bound to do so or face an inference of their guilt.?! The
move towards inquisitorial methods also undermines the accusatorial
system’s protection of individuals from humiliation and abuse at the
hands of government investigators. The inquisitorial system tempts
law enforcement officers to use inhumane and unreliable methods to
obtain confessions—a tempration which has been the source of mis-
carriages of justice 292

The use of inquisitorial methods could increase the number of
innocent persons convicted. Adverse inferences give police an addi-
tional method of producing confessions. This could cause weak sus-
pects to confess to crimes which they did not commit.2® In addition,
the adverse inferences drawn from silence might be incorrect. Some
innocent people might remain silent during interrogation because
they are confused, or because they are unable or unprepared 10 pro-
duce a cogent explanation in the tense environment of a police inter-
rogation. Some innocent people might not be capable of offering
persuasive tesimony from the witness stand, and in fact may further
incriminate themseives due 1o excessive nervousness or timidity. 2
Moreover, not all suspects who remain silent do so because of their
guilt. Some remain silent to protect others. In the Royal Commis-
sion's Study, for instance, in twelve percent of the cases where sus-
pects remained silent, they did so to protect others.??® In each of

290 Sse supra note 104 and accompanying texy; Tehan v. Show, 382 U.S. 406, 414 n.12
(1966) (quoting U.5. v. Grunewald, 233 F.2d 556, 58162 (1955) {Frank, }. dissenting)),
rew'd 853 ULS. 331 {(1956).

291 S supra note 105 and accompanying text; s alse Malloy v. Hogan, 378 US. 1
(1964).

292 See supra notc 103 and accompanying text

283 REPORT, supra note 5, at 55,

#%4 Griffin v. California, 380 U.S. 609, 613 (1965) (quoting Wilson v. United Swmates, 149
U.S. 60, 66 (1893)). Regardless of innocence, persons previously convicted of crimes may
also shun the witness stand, aware that if they testify, the jury would be informed of their
prior conviction 2% impeachment evidence. Griffin, 380 U.S. at 615 (quoting People v.
Modesto, 398 P.2d 753, 76263 (Cal. 1965)).

295 LenG, supranote 5, at 19-20. OF the 49 cases where suspects remained silent for some
or all of the interrogation, five suspects admitted their own involvement, yet remained
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these instances, an inference of guilt from silence could have resulted
in the conviction of an innccent person.

The recent move towards an inquisitorial system could also signal
a larger transformation in the relationship between the citizen and
the state. The accusatorial system protects many of the characteristics
of an open and democratic society—a strictly limited government, re-
strained in its ability to compromise individual dignity, autonomy, and
privacy. Citizens of an accusatorial system do not have to account for
themselves to the state. The state must prove them guilty of a crime
before taking away their liberty,2® The inquisitorial system is incon-
sistent with the inherent distrust of authority which helped shape lim-
ited and democratic government.?7

VII. ConcLusion

While the law curtailing the right to silence in England might
appear “tough on crime,” studies show that it will not, in fact, reduce
crime, It will, however, have significant effects on the criminal justice
systern, The right to silence is an essential element of the accusatorial
systemn of justice. It prevents the operation of the engine which drives
the inquisitorial system—the power to require, encourage, or force
individuals to respond to government questioning. By adopting the
use of adverse inferences, England has curtailed the right to silence,
replaced it with a duty to talk, and moved back toward an inguisitorial
systern. This trade of angible liberty for the illusion or symbol of se-
curity will transform not only the criminal instice system, but also the
character of the relationship between the citizen and the state. While
some ciaim that the right 1o silence is a relic and urge the adoption of
adverse inferences and the inquisitorial system in the United States 298

silent about the involvement of others. In anether case, a suspect refused to answer ques-
tions afier he was found in a van containing stelen goods. He was refeased when another
man fater stepped forward to confess, and the police were satisfied that the original suspect
had nothing to do with the offense. Id.

296 S Kolender v. Lawson, 461 UL.S, 352 (1985); sz also WiGMORE, supra notc 25, at 317
{"The privilege [against seifincrimination] contributes toward a fair state-individual bal-
ance by requiring the government to leave the individual alone untit good Giuse is shown
for disturbing him and by requiring the government in its contest with the individual to
shoulder the entire load.”}.

257 |AFavE & Ismakt, supra note 19, at 48, Ser supra note 98 (discussing government of
limited, enumerated powers): ALrren H. Keuiy rr AL, THE AMERICAN CONSTITUTION 113
{6th ed. 1983); DaMasxa, supra note 19, :

#98 Maechling, supra note 23, at 59.
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* history remembers “the dangers of pursuing legal quests for instanta-
neous transformations, utopian solutions, or even short-term manipu-
lations that eventually might undermine the long-term goals of
American law,"**® and counsels against it.

299 Stephen B. Presser, "Legal History" or the History of Law: A Primer om Bringing the Law"
Fast into the Present, 35 Vanp. L. Rev. 849, 852 (1982) {commenting ori the role of the study
of legal history).
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CRIMINOLOGY

IS GENDER SUBORDINATE TO CLASS? AN
EMPIRICAL ASSESSMENT OF COLVIN
AND PAULY’S STRUCTURAL
MARXIST THEORY OF
DELINQUENCY

SALLY S. SIMPSON* & LORI ELIS#*

I IntrODUCTION

For Karl Marx, the problem of crime in capitalist societies was
linked to the material forces of capitalism and class domination?
Although Marx did not extensively discuss the problem, he did re-
mark that criminality seemed to be concentrated in the dangerous
classes.? The lumenproletariat, or “parasitic class” of criminals, con-
sisted of unproductive, unorganized labor whose criminal activity vie-
timized capitalists and productive labor alike.® Neither Marx nor
Friedrich Engels noted the gender regularity of criminality. Over the
years, Marxist and nee-Marxist scholars have replicated. this omission,
and it appears to have become 2 Jegacy of criminological Marxisr,

Scholars have noted racial differences among the criminal popu-
lation. For instance, David Gordon contends that crime is a rational
response to the pressures of class, society, and the competition mani-
fest in capitalist systems.* Racial division in the working class benefits
capitalism, because the competition between excluded minorities and

* Associate Professor, Department of Criminology and Criminal Justice, University of
Maryland, College Park, Ph.D., Sociology, University of Massachusetts, 1985,

** Ph.D, Candidate, Deparmment of Criminology and Criminal Justice, University of

Maryland, College Park. Many thanks to Dr. Douglas Smith for his helpful statistica)

1 See Kari Marx & Frigpricit Encers, Tag GerMan InEGLOGY {1965},
2 Serid
3 See genevally tan Taveow, Pamn, Warton, & Joex Youne {1973).

4 David M. Gordon, Copitalism, Class, and Crime it America, 19 Caime & Deung, 163
{1973},
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